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CITATION OF REPORTS

Rule 62 of the Supreme Court is as follows:

Inasmuch as all the voluines of Reports prior to the 63rd have been re-
printed by the State, with the number of the volume instead of the name of
the Reporter, counsel will cite the volumes prior to 63 N. C., as follows:

1 and 2 Martin, 8 Iredell Law . . . . as30N.C.
Taylor, and Conf. g as 1N.C. 9 Iredell Law . . . . “31
1 Haywood . . . . . “ 2 10 Iredell Law . . . . “ 32 ¢
2 Haywood . - T 11 Iredell Law . . . . “33 ¢
1 and 2 Car. Law : 12 Iredell Law . . . . “ 34 «
Repository and } “ o4 0@ 13 Iredell Law - s T
N. C. Term 1 Iredell Eqmty A {
1 Murphey . “o5 2 Iredell Bquity . . . “ 37 ¢
2 Murphey . T B 4 Iredell Equity . . . “ 38 ¢
38 Murphey . . . . . . “ 7 ¥ 4 Iredell Bquity . . . “ 39 *
1 Hawks. P 5 Iredell Equity . . . “ 40 *
2Hawks., . . . . . . “ 9 6 Iredell Equity . . . “ 41 ¢
3 Hawks. . . . . . . “10 * 7 Ifedell BEguity . . . “ 42 «
4 Hawks., . . . . . . “11 « 8 Iredell Equity . . . “ 43
1 Devereux Law, . , . “12 ¢ Busbhee Law . . . . . “44 *
2 Devereux Law. . . . “ 13 ¢ Busbee Equity . . . . “45
3 Devereux Law. . . . ‘“14 ¢ 1 Jones Law . . . . . ‘“46 ¢
4 Devereux Law . PR & B 2 Jones Law . . . . . “47 ¢
1 Devereux Equlty .. 18 ¢ 4 Jotiés Law. . . . . “48 ¢
2 Devereux Equity . . . “ 17 * 4 Jones Law . . . . . “49
1 Dev. and Bat. Law . . “ 18 5 Jones Law . . ., . . “50 *
2 Dev. and Bat, Law . . “ 19 *“ 6 Jones Law. . . . . “51 ¢
3 and 4 Dev. and « o9y « 7 Jones Law . . . . . “52 ¢
Bat. Law s 8 Jones Law . . . . . “B3 ¢
i Dev. and Bat. Bq. . . “ 21 ¢ 1 Jones Equity . . . . *“ 54 «
2 Dev. and Bat. Eq. . . “22 ¢ 2 Jones Bquity . . . . “ 55 ¢
1 Iredell Law . . . . “23 ¢« 3 Jones Equity . . . . “ 56 *
2 Iredell Law. . . . . “24 ¢ 4 Jones Equity . . . . “ 57 ¢
3 Iredell Law. . . . . “25 ¢ 5 Jones Equity . . . . “ 58 ¢
4 Irvedell Law. . . . . “26 ¢ 6 Jones Equity . . . . “ 59
5 Iredell Law. . . . . “27 ¢ 1 and 2 Winston , . . “ 60 ¢
€ Iredell Law. . . . . “28 ¢ Phillips Law . . . . . “ 61 ¢
7 Iredell Law. . . . . “29 ¢ Phillips Bquity . . . . “62

In quoting from the reprinted Reports counsel will cite always the mar-
ginal (i.e., the original) paging, except 1 N. C. and 20 N. C, which are
repaged throughout, without marginal paging.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

W M. BOND.orveereeerieinierinsnenensnineessssannes Chowan.
Grorge W. CONNOR Wilson.
JOHN H. KERR...vveiiereeerenivnntennenneeeeniresisens i Warren.

F. A. DANIELS... - Wayne

H. W. WHEDBEE......ccceerrerrnriesssrrnsessssssnnens ifth.....ce.. Pitt.

O. H. ATLEN coieieeinree e iieesssnenseonisessnnes i Lenoir.

T, H. CALVERT .cercverremiirnrirsnrneanesssnesssnnonan Wake.

W. P STACY ceiireveecciiiesssisinnisiinessiensnne ig New Hanover.
C. C. LYON. i totreerrriinimnnincnenessosnaescssssanen. Ninth Bladen.

W. AL DEVIN.cviveeecreeniiosstnriinenssssssssessinss Granville.

H. P. LANE.coiionieemmicrismerteninoesnsiosnn Eleventh Rockingham.
THOMAS J. SHAW...cccvvvrinnrrerniicssansand Guilford.

W. J. ApaMs...... LThirteentho. e Moore.

W. F. HABDING..covcerreremrsseseressersreseressassees Fourteenth......c.oooeeecvceceeeninn Mecklenburg.
B. F. LONG.ccireeeveeerrenctnnineineeesnessiesians Fifteenth.., JIredell.

J. L, WEBB..otoveiecrerenrciniessstessiensnsisssssesseson Sixteenth..... . Cleveland.

E. B. CLINE. . .ccooimvervriosirarinscsesuseesssvsienaans Seventeenth. ..o Catawba.

Rutherford.
Buncombe.
Haywood.




SOLICITORS

EASTERN DIVISION

J. C. B. EHRINGHATUS oot iveacnnesinnens FArSt e Pasquotank.

RICHARD G. ALLSBROOK icvvveriirevverrassensens Second....cocveeiiirieenrie e Edgecombe.

GARLAND E. MIDYETTE.... Northampton.

WALTER D. SILER......ccrvrirecsieevniensienineenns Chatham.

CHARLES L. ABERNETHY . ...Carteret.

H. E. SHAW . ioveririnrrieinrenereeeseeenesessenens, Lenoir.

H. E. NORRIS....cvtererrerrenearrresseronersessersarnens Wake.

H. Lo LiYONuiiitineernneesinessasrsntracereseassoensions BEighth. i Columbus.

S. B. MCLEAN . covivrevirreniercasrae s sessenesiane NINTH. e, Robeson.

S. M. GATTIIS. .Tenth.... Orange.

WESTERN DIVISION

S. P. GRAVES....cciiiniecriiiiriinicnsnisnanns Surry.

Jounx C. BOwWER.. Davidson.

W. E. BROCK.....cvcen Anson.

G. W. WiLsoN........ . ..Gaston

HAYDEN CLEMENT...ccovvernreessreenrreesnnorsanens Rowan.

R. L. HUFFMAN..ccoiiicvrierienireeneressinenninenn Caldwell.

Vilkes.
Henderson.
..Buncombe.

Macon



LICENSED ATTORNEYS

SPRING TERM, 1917.

The following were licensed to practice law by the Supreme Court, August
Term, 1916:

Name County Address
LEWIS BERRY ANGEL..cccoveurreessnvssiunressnens Macon........... ...Franklin
BOONE ARLEDGE......... Polk..... Columbus
ABB Jos1AH BLANTON. ..Duplin Wallace
Basit MANLY Boyb..... ..Mecklenburg... Charlotte
ROBERT LLOYD BRINKLEY ...coveersveesreranees WSO .. veeeeerrrereererersennee. Bim City
JoHN DAvip CANADY Cumberland.......ccccoecevnneenne Hope Mills
NATHAN COLE....ccoovevns Johnston... Four Oaks
HIrLARY HERBERT CRAWFORD......ocvreernnns Haywood... .Waynesville
JouN REID DENTON........... ....Tarboro
GEORGE SELBY DIXOXN.......

MONTRAVILLE WALKER ISGERTON .

HENRY SHAW FENNER....cccccetrvvirianiveeinns

RALPH RUDOLPH FISHER......cccouiiiinnnen

WALTER THOMAS FREEMAN. . ...0akboro
AVERY GAYLORD............ “ ...Plymouth

ANDREW GENNETT.... JHranklin

JouN ROBERT GOLTER.. Raleigh

WILLIAM GRAVES...cccoimvimnriineisniniesneees SULTY veieereerreernienireniree e Mount Airy
JAMES FRANK HACKLER.....covceirveeenrneennnc All@ZDANY v Sparta

JosEPH LINWO0OD HIAMME.....ovviviiiiininns Granville....ccrevnienens Oxford

ROBERT EEDWARD HANNA ..coovtverererrierveeeramnerereeneenens Chesterfield, S. C.
RoOBERT PoWwELL HOLDING.... Wake. Wake Forest
FRED STRICKLAND HUTCHINS. ...Forsyth Winston-Salem
FARL CLIFFORD JAMES..cooccirierviersisunesannes SUTLY.ooeviveriieeniiiinrn e Mount Airy
"THEODORE MOORE JENKINS.cccvervenierrirens Graham.....cevevnrreeeniennee Robbinsville
OSCAR FRANKLIN JOHNSON ..cccocvnrurinnn. Wake...eeeeeeveeeieee, Raleigh

JOSEPTL NORENZO JONES..ccoccvvimrreeccriainnsd 454 Wash. St., NNW........ ‘Washington, D. C.
WiLLiaM THoMAS KipD WGuilford............... Greensboro

FRED LAMBERT.......... Bakersville

GLEN S. MCBRAYER.....c0vveiviecinens ...1109 St. Paul St... ...Baltimore, Md.
THoMAS BouLpIN McCARGO, JRr. ......... SULLY .cooiernriieneeree e Mount Airy
DANIEL PETER MCDUFFIE....oocoveierieeenne Bladen......coceeevvveeernnrennins Inez

KENNETH JONTS NTIXON.ccvrmrierreenrnenrin Cravel. o iirieeaneeenn New Bern
SWAIK SWIFT NORMAN....oeccttiivrervecreenne HalifaxX...oooveeeeiiiricrcneenne Halifax

CHARLES ROSCOE PARTID
JACOB CANSLER PATTON

...Harnett.
..Buncombe

.JLdllington
...Asheville

BURGIN PENNELL............ ..Buncombe ..Asheville
JAMES TURNER PRITCHETT ccovvecrenirrinninad Caldwell....ccoveevieerenieenennns Lenoir
ALBERT LYLE RAMSEY .cciviniinrennnennvnecionn Macon.....c.eevevecinrersveereenn Franklin
THOMAS WHITE RUFFIN...occorverereenrnnrene Franklin.......cc.ccvveenecnn Louisburg
THOMAS FRED SANDERS...ccccovtirrerererrereers Raleigh

JOHN ALEXANDER STEVENS, JR.
JosepH OsCAR TALLY

...Clinton
Fayetteville
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LICENSED ATTORNEYS

ALONZO ALLEN TARLTON....ccceoerivrreerreens PN 110) s RS ‘Wadesboro
RIcHARD HARDY TAYLOR
ROBERT EUGENE TAYLOR.

WILLIAM LEWIS THORP..c..ccoveverrervreeens

GEORGE WASHINGTON TOMLINSOXN........ Wilson

THOMAS RUFFIN WATL....oooovverrcrrennnn. Guilford

EDWARD BRUTON WARE.....c0eeeevernrerieinns Rockingham........cocounnninl) Reidsville
BASIL MANLY WATKINS.voivveveeirennreeenans WaAYNEC..citiiiriieerirereeeinreind Goldsbhoro
FURMAN ERASTUS WEST.....

IsHAM ROWLAND WILLIAMS, Duplin....cccovvveeeeineniecenninen. Faison
HirarYy GoobE WINSLOW. Perquimans.. Hertford
FRED HILL WOODARD.................. ..Swain......... ..Bryson City



CALENDAR OF COURTS

TO BE HELD IN

NORTH CAROLINA DURING THE SPRING OF 1918

SUPREME COURT

The Supreme Court meets in the city of Raleigh on the first Monday in
February and the last Monday in August of every year. The examination of
applicants for license to practice law, to be conducted in writing, takes place
on the first Monday in each term.

The Judicial Districts will be called in the Supreme Court in the following
order:

Sering TErRM, 1918
TFHTSE DISEIICT . ivvviicvririievrircire et erressreesaveeseessasassnesibesneessssrasessbssrsesranasnseense February 5
Second District....oenn. .February 12

Third and Fourth Districts.. February 19
THEEI D ISETIC e eeiireiireeevrereererreteniaesssseneesrsseessrmensesssssssrsasarnssesssasssssassssssassasnns February 27
Sixth DIStrict. ., March b3
Seventh DIStrict....ciin. March 12
Fighth and Ninth Districts.. .March 19
TEIEN IDISTIICE i ivirerireerrrerr e rereer e rreerencscre st s sbesrressbessssesssessbbsssensanessnress March 26
Fleventh DISITICt..cvv ittt st e aes s ste s aan s s April 2

Twelfth District... JApril 9
Thirteenth Distriet. ...April 16
Fourteenth District........ian. ....April 23
Fifteenth and Sixteenth Districts........... JApril 30
Reventeenth and Eighteenth Districts......... May 7
Nineteenth District....cooan.. May 14
Twentioth DisStriCh. e et May 21




SUPERIOR COURTS, SPRING TERM, 1918

The parenthesis numeral following the date of a term indicates the number
of weeks during which the eourt may hold.

W THIS CALENDAR IS UNOFFICIAL "¢

EASTERN DIVISION

FIRST JUDICIAL DISTRICT
SprING TERM, 1918—Judge Connor

Pasquotank-—Dec. 311 (2); Feb. 111 (1);
Mar, 18 (1).
‘Washington—Jan, 14 (1); June 3 (2).
Perquimans—Jan. 21 (1); April 15 (1).
Currituck~—Jan. 287 (1); Mar. 4 (1).
Beaufort—Feb, 18% (2); April 8% (1); May
(1); May 131 (1).
Camden—Mar. 11 (1).
Gates—Mar. 25 (1).
Chowan—April 1 (1),
Tyrrell—April 22 (1); April 297 (1).
Hyde—May 20 (1).
Dare—May 27 (1).

=3

SECOND JUDICIAL DISTRICT
SPRING TERM, 1918—Judge Kerr.

Wilson—Jan. 14 (1); Feb. 4 (1); Feb., 111
(1); May 13 (1); May 201 (1); June 241 (1).

Nash—Jan. 21 (1); Feb. 25t (1); Mar. 11
(1); April 29% (1); May 61 (1); May 27t
(1).

Edgecombe—Mar, April 1t (2);
June 3 (2).

Martin—Mar. 18 (2); June 17 (1).

4 (1)

THIRD JUDICIAL DISTRICT

SPRING TERM, 1918—Judge Daniels.

Warren—Jan., 14 (2); May 20 (2).

Halifax—Jan. 28 (2); Mar. 18 (2); June
3 (2).

Bertie—Feb. 11 (1); May 6 (2).

Hertford—Feb, 25 (1); April 15 (2).

Vance—Mar. 4 (2); June 17 (2).

Northampton—April 1 (2).

FOURTH JUDICIAL DISTRICT
SPRING TERM, 1918—Judge Whedbee.
Harnett—Jan, 7 (1); Feb. 41 (2); May 20
(1).

Chatham—Jan. 14 (1); Mar. 18f (1); May
13 (L.

Wayne—Jan. 21 (2); April 8% (2); May
27 (2).

Johnston——Feb. (2);
April 221 (2).

L.ee—Mar. 25 (2); May 6 (1).

18% Mar, 11 (1);

FIFTH JUDICIAL DISTRICT
SPRING TERM, 1918—Judge Allen.
Craven—Jan. 7* (1); Feb. 41 (2); April
8% (1); May 131 (1); June 3* (1).
Pitt-—Jan. 14% (1); Jan. 21 (1); Mar. 18
(2); Avpril 151t (1); April 22 (1); May 20t
(2).

Greene—Feb., 25 (2); June 24 (1).
Carteret—Mar, 11 (1); June 10 (2).
Jones—April 1 (1).
Pamlico—April 29 (2).

SIXTH JUDICIAT DISTRICT

SPRING TERM, 1918—Judge Calvert.

Duplin—Jan. 7f (2); Jan. 28* (1); Mar.
257 (2).

Lenoir—Jan. 21% (1); Feb., 18t (2); April
8§ (1); May 20* (1); June 10t (2).

Sampson—Feb. 4 (2); Mar. 11} (2); April
29 (2).

Onslow-—Mar. 4 (1); April 15% (2).

SEVENTH JUDICIAL DISTRICT
SrriNG TERM, 1918—Judge Stacy.
Wake-—Jan. 7* (1); Jan. 281 (3); Mar. 4%
(1); Mar. 111 (2); April 1% (3); April 22*
(13; April 291 (2); May 20% (2); June 10}
{3).

Franklin——Jan. 14 (2); Feb. 18% (2); May
13 ().

EIGHTH JUDICIAL DISTRICT
SpriNG TERM, 1918—Judge Lyon.

New Hanover-—Jan, 14*% (1); Feb. 41 (2);
April 1% (1); April 8% (2); May 6 (1); May
201 (2); June 24*% (1).

Pender—Jan. 21 (1); Mar. 4f (2); June
3 (1).

Columbus—Jan. (1); 2);
April 22 (2).

Brunswick—Mar. 18 (1); June 17% (1).

28 Feb. 18t

NINTH JUDICIAL DISTRICT

SprrING TERM, 1918—Judge Devin.

Bladen—Jan. 7% (1); Mar, 11* (1); April
221 ().

Cumberland—Jan. 14* (1); Feb. 111 (2);
Mar. 181 (2); April 29t (2); May 27* (1).

Hoke—Jan. 21 (1); April 15 (1).

Robeson—Jan. 28* (1); Feb. 4% (1); Feb.
25% (2); April 11 (2); May 131 (2).

TENTH JUDICIAL DISTRICT

SPRING TERM, 1918—Judge Bond.

Durham—Jan. Tt (2); Feb. 25% (1); Mar.
11t (2); April 2%%f (1); May 20* (1); June
171 ().

Alamance—Jan. Mar., 4* (1);
May 271 (2).

Person—Feb. 4 (1); April 22 (1).

Granville—Feb. 11 (2); April 8 (2).

Orange—April 1 (1); May 6F (1).

211 (1)
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COURT CALENDAR.

WESTERN DIVISION

ELEVENTH JUDICIAL DISTRICT

SPRING TERM, 1918—Judge Shaw.

Forsyth—Dec. 311 (1); Jan. 71 (2); Feb.
11% (2); Mar. 111 (2); Mar. 256% (1); May
207 (3).

Rockingham—Jan. 21% (1); Feb. 251 (2);
May 13 (1); June 171 (2).

Surry—Feb. 4 (1); April 22 (2).

Caswell—April 1 (1).

Ashe—April 8 (2).

Alleghany-—May 6 (1).

TWELFTH JUDICIAL DISTRICT

SPRING TERM, 1918—Judge Adams.

Guilford—Jdan. 14% (2); Jan. 28% (1); Feb.
111 (2); Mar. 11% (3); April 151 (2); April
29*% (1); May 18t (2); June 10f (1); June
17% (1),

Davidson—Feb. 25 (2); May 61 (1); May
27 (2).

Stokes—April 1* (1); April 8% (1).

THIRTEENTH JUDICIAL DISTRICT
SPRING TERM, 1918—Judge Harding.

Richmond—Jan. 7* (1); Mar. 18% (1);
April 8% (1); May 27t (1); June 17t (1).

Anson—Jan. 14* (1); Mar. 4} (1); April
1E (1); April 22% (1); June 101 (1).

Moore—Jan. 21* (1); Feb. 111 (1); May
20% (1).

Union—Jan. 28 (1); Feb. 18} (2); Mar. 25
(1); May 61 (1).

Stanly—Feb. 4% (1); April 1 (1); May
13+ (1),

Scotland—Mar, 111 (1); April 29% (1);
June 3 (1).

FOURTEENTH JUDICIAL DISTRICT
SPrRING TERM, 1918—Judge Long.

Mecklenburg—Jan, 7% (2); Feb. 4t (2);
Feb. 18% (1); Feb. 25% (3); Mar. 25* (1);
April 11 (2); April 29% (2); May 13* (1);
May 27+ (2); June 10% (1); June 17F (1).

GGaston—Jan. 21 (2); Mar. 18% (1); April
157 (2); May 20* (1).

FIFTEENTH JUDICIAL DISTRICT
SPRING TERM, 1918-—Judge Webb.
Cabarrus—Jan. 7 (2); April 22 (2).
Montgomery—Jan. 21* (1); April 8% (2).
Iredell—Jan. 28 (2); May 20 (2).

Rowan—Feb, 11 (2); Mar. 11t (1); May
6 (2).

Davie~—Feb. 25 (2).

Randolph—Mar. 18% (2); April 1* (1).

SIXTEENTH JUDICIAL DISTRICT
SPRING TERM, 1918—Judge Cline.
Lincoln—Jan. 28 (1).
Caldwell—Feb. 25 (2); May 207 (2).
Burke—Mar., 11 (2).
Cleveland—Mar. 25 (2).
Polk—-April 15 (2).

SEVENTEENTH JUDICIAL DISTRICT
SPRING TeRM, 1918—Judge Justice.

Wilkes—Jan, 211 (2); Mar. 11 (2).

Catawba—TFeb. 4 (2); May 61 (2).

Alexander—Feb, 18 (1).

Yadkin—Mar. 4 (1).

Watauga—Mar. 25 (2).

Mitchell—April 8 (2).

Avery-—April 22 (2).

EIGHTEENTH JUDICIAL DISTRICT
SPRING TERM, 1918—Judge Carter.
McDowell—Jan. 215 (2); Feb. 18 (2).
Rutherford—Feb. 41 (2); April 29 (2).
Henderson-~Mar. 4* (2); May 271 (2).
Yancey—Mar, 25 (2).
Transylvania—April 15 (2).

NINETEENTH JUDICIAL DISTRICT
SPRING TERM, 1918~—Judge Ferguson.

Buncombe—Jan. 14 (3); Feb. 4% (3); Mar.
4 (3); April 1¥ (1); April 16f (1); May 6
(3); June 371 (3).

Madison—Feb. 25 (1); Mar. 25 (1); April
22 (1); May 27 (1).

TWENTIETH JUDICIAL DISTRICT

SPRING TerM, 1918—Judge Lane.

Haywood—Jan. 71 (2); Feb. 4 (2); May
6F (2).

Cherokee—Jan. 21 (2); April 1 (2).

Jackson—Feb. 18 (2); May 27% (2).

Swain—Mar. ¢ (2).

Graham-—Mar. 18 (2).

Clay—April 15 (1).

Macon—April 22 (2).

#Criminal cases. 1Civil cases.

iCivil and jail cases.
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UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS

Eastern District—HENRY G. CONNOR, Judge, Wilson.
Western District—JAaves E. Boyp, Judge, Greensboro.

EASTERN DISTRICT

Terms.~District terms are held at the time and place, as follows:

Raleigh, fourth Monday after fourth Monday in April and October.
Civil Terms: First Monday in March and September. Lzo. D.
HearTT, Clerk.

Blizabeth City, second Monday in April and October. J. P. THOMPSOXK,
Deputy Clerk, Elizabeth City.

Washington, third Monday in April and October. ARTHUR Mavo,
Depwty Clerk, Washington.

New Bern, fourth Monday in April and October. WALTER DUFFY,
Deputy Clerk, New Bern.

Wilmington, second Monday after the fourth Monday in April and
October. T. M. TurreNTINE, Deputy Clerk, Wilmington.

Laurinburg, last Monday in March and September.
Wilson, first Monday in April and October.

OFFICERS

J. O. Cagrr, United States District Attorney, Wilmington.

E. M. GrREENE, Assistant United States District Attorney, New Bern.
W. T. DorTcH, United States Marshal, Raleigh.

Leo D. Hearrr, Clerk United States District Court at Raleigh for the East-
ern District of North Carolina, Raleigh.

WESTERN DISTRICT

Terms—District terms are held ai the time and place, as follows:
Greensboro, first Monday i1 June and December.
Statesville, third Monday in April and October.

Asheville, first Monday in Ma; and November. W. 8. Hyawms, Deputy
Clerk, Asheville,

Charlotte, first Monday in Apri. and October.
Salisbury, fourth Monday in Aprl and October.
Wilkesboro, fourth Monday in Ma) and November.

OFFICERS

WrirraM C. HaMMER, United States District Attorney, Asheboro.
CrypE R. HoEY, Assistant United States Distret Attorney, Charlotte.
CHARLES A, WEBB, United States Marshal, Asheille,

11



CASES REPORTED
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PAGE
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657
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Cook, Hutton v............ ... 496
Cottingham, Lumber Ce. V... .. 823
Cottrell v. Lenoir......... . 138
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Coward v. Manly.. .o, 716
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GEORGE L. SWINDELL v. TOWN OF BELHAVEN.
(Filed 21 February, 1917.)

1. Municipal Corporations—Contracts—Debts—Necessary Expenses—Con-
stitutional Law—Statutes.

Our Constitution, Art. VII, sec. 7, authorizes municipal corporations to
contract debts for their necessary expenses, and to make provision there-
for without the approval of the voters therein, subject, however, to legis-
lative control.

2, Same—Electric Lights—Water-works-—Sewerage—Bond Issues—Special
Statutes.

The right given by the Constitution to municipalities to contract debts
for their necessary expenses without the approval of the voters therein
has been construed by our Supreme Court to include within the meaning
of such words, expenses for acquiring and installing electric lights, water-
works, and sewerage; and by the adoption of the same words in the act
of 1915, ch. 131, seec. 1, it will be presumed that the Legislature was aware
of the former decisions and had adopted the same meaning, and bonds
issued by a municipality for such purposes are regarded as for necessary
purposes, and their validity does not depend upon the approval of the
voters, unless required by its charter or other special or local legislation.

8. Statutes—Interpretation—Repealing Statutes—Electric Lights—Water-
works—Sewerage—Municipal Corporations—Cities and Towns.

The provision in chapter 131, section 1, Laws 1915, permitting munici-
palities to issue bonds for necessary expenses without the approval of their
voters, that the act shall not be construed to repeal or supersede any other
statutes, refers to acts of only local application ; and the act of 1911, ch. 86,
sec. 1, subdivisions (a) and (b), requiring the approval by the voters of
the proposition of acquiring and installing electric lights, water, and sewer-
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age by a municipality, is inconsistent with the later act, which in this
respect repeals the former one.

( 2 ) Arppear from restraining order rendered by Whedbee, J., at
chambers, 23 November, 1916; from Braurorr,

This action is brought to enjoin the defendant town and its commis-
sioners from issuing $60,000 in bonds for the establishment of a system
of electric lights, water-works, and sewerage. The defendant town has
a population of 3,500 persons, and according to the findings of the board
of commissioners it has no sufficient light system, so that it is frequently
left in total darkness; it has no water supply system, in consequence of
which its citizens suffer great loss and inconvenience; and the health
of its citizens is seriously menaced for want of a sewerage system. It
is found that such things are a necessary expemse without which the
municipality is seriously embarrassed in its health and comfort, as well
as greatly retarded in its development.

Upon the final hearing of the restraining order, Whedbee, J., on 23
November, 1916, rendered the following judgment:

“It is found as a faet by the court that the systems of electric lights,
water-works, and sewerage proposed to be installed in the town of Bel-
haven by the defendants, in the manner set out in the resolutions of
the board of aldermen of the town of Belhaven, are necessary expenses
for the said town; it is found as a fact that the bonds, in the sum of
$60,000, proposed to be issued by the defendant town are to be issued
for the purpose of providing the necessary and proper funds for the
acquiring and installing the said systems of electric lights, water-works,
and sewerage; it is found as a fact that the present assessed value of
real and personal property in the said town of Belhaven is as alleged in
the complaint and admitted in the answer, and that the present taxes
imposed by the said town are as alleged in the complaint and admitted
in the answer; it is found as a fact that the present bonded indebted-
ness of said town is $15,000; (it is found as a fact that said town has
no floating indebtedness that will not be paid off by taxes now due said
town; it is found as a fact that the present population of said town is
about 8,500) ; it is found as a fact that the issuance of said $60,000 of
bonds of the said town has been duly and regularly authorized by the
board of aldermen of said town, and that the said bonds, when issued
in accordance with the resolutions of the defendant town, or board of
aldermen thereof, will constitute valid and binding obligations of the
said town.”

Thereupon his Honor dissolved the restraining order and dismissed
the action. Plaintiff appealed.
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Small, McLean, Bragaw & Rodman for plaintiff. (3)
John (. Tooly, Harry McMullan for defendants.

Brown, J. It is contended that there is no constitutional or statu-
tory authority for the issue of the bonds. We think there is both. It
is well settled that under Art. VII, section 7, of the Constitution, coun-
ties, cities, and towns and other municipal corporations are given au-
thority to contract debts for the necessary expenses thereof, without the
sanction of a majority of the qualified voters. That section indirectly,
but explicitly, permits the exercise by municipal corporations of the
power of making provision for necessary expenses, free from the re-
straints imposed in other cases. Connor and Cheshire on Const., 315;
Gardner v. New Bern, 98 N, C., 228; Jones v. New Bern, 152 N, C., 64.

It is not necessary to submit the question to the qualified voters.
Smathers v. Comrs., 125 N, C., 487; Evans v. Comrs., 89 N. C,, 154;
McKethan v. Comrs., 92 N, C., 243; Swinson v. Mount Olwe, 147
N. C,, 611,

But the section does not confer unlimited power upon municipalities
to contract debts ad lbitum independent of the control of the General
Assembly. Wharton v. Greensboro, 146 N. C., 356; Burgin v. Smith,
151 N. C., 561.

Not only is there constitutional authority for the contemplated issue
of bonds, but there is direct legislative sanction. Chapter 131, section
1, of the Public Laws of North Carolina, 1915, provides: “That for
the purpose of securing money for any purpose or purposes involving
a necessary expense, including the funding or refunding of obligations
theretofore issued for any such purpose, the board of commissioners,
couneil, or other governing body of any city or town is hereby author-
ized to issue bonds of such municipality to such an amount as said board
of commissioners, council, or other governing body shall by resolution
direet, said bonds to be of such form and tenor and denomination, and
to bear interest at such rate, not exceeding 6 per centum per annum,
and the prineipal thereof to be payable at such time or times, not ex-
ceeding thirty years from the date thereof, and such interest and prin-
eipal to he payable at such place or places within or without this State
as said board of commissioners, council, or other governing body shall
by resolution direct.”

There is no requirement that a debt to be contracted for necessary
expenses be approved by a majority of the qualified voters. That no
such restriction was intended is made perfectly manifest by section 2
of the statute, wherein it is provided, “that in order to secure money
for any other municipal purpose or purposes, including the funding or
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refunding of obligations issued for any other municipal purpose,” bonds
may be issued, provided the issuance be approved by the majority of
the qualified voters.
( 4 ) In the charter of Belhaven there are no restrictions upon the
power to contract debts for necessary munieipal expenses and no
requirement that the proposition be approved by the qualified voters.
Therefore, the principle that where there is a statute of general applica-
tion throughout the State, and another special to a given loecality, passed
on the same subject, and the two are necessarily inconsistent, the special
statute will prevail, has no application here. Branham v. Durham, 171
N. C., 196.

But it is contended that the words “necessary expenses” in the act
of 1915 refer only to the current annual expenses of conducting the
municipal government and do not embrace such expenditures as those
made for electric lights, water-works, and sewerage, these being mere
luxuries. They might have been so regarded many years ago, in their
ineipiency, but the luxuries of one generation have become the necessi-
ties of another. What would have sufficed for our ancestors would not
begin to meet the needs of the twentieth century. These things naturally
follow in the wake of an advancing civilization.

This contention of the plaintiff is conclusively answered by the fact
that the words “necessary expenses” used in the statute of 1915 are
identical with those in the Constitution, Art. VII, section 7, and are
used in the same connection and in similar purport. These words have
been construed and applied by this Court in a great many unanimous
decisions, and the meaning given to them was well known to the General
Assembly. It must be, therefore, conclusively presumed that the words
were used as interpreted and applied by this Court.

The decisions are too numerous to cite, but may be found in the valu-
able work of Connor and Cheshire on the Constitution, page 318. The
substance of all of them is to the effect that necessary expenses do not
mean expenses incurred for purposes absolutely necessary to the exist-
ence of the municipality, and that answers the plaintiff’s contention as
to the meaning of the statute. Without extended citation, it is proper
to note that the very things provided for in the resolution of the board
of commissioners have all been declared legitimate necessary expenses
of cities and towns. Water-works and electric lights: Fawcett v. Mount
Airy, 184 N, C., 125, overruling Edgerton v. Water Co., 126 N. C., 93;
Mayo v. Washington, 122 N. C., 5; Charlotte v. Shepard, 120 N. C,
412; Thrift v. Elizabeth City, 122 N. C., 31; Davis v. Fremont, 135
N. C,, 538; Bain v. Goldsboro, 164 N, C., 103. Water-works plant and
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sewerage system: Greensboro v, Scott, 188 N. C., 181; Bradshaw v.
Hugh Point, 151 N. C., 517; Underwood ». Asheboro, 152 N, C., 641.

These decisions have been cited and approved so frequently that they
have become a part of the warp and woof of our jurisprudence.

It is further contended that the act of 1911 authorizes the establish-
ment by municipalities of water-works and sewerage, electric lights and
gas plants, but requires that the debt contracted therefor be
approved by popular vote (Pub. Laws 1911, ch. 86, sec. 1, subdiv. ( 5 )
a and b), and that this statute is not repealed or modified by the
act of 1915. It is true, there is such statute, but the contention that it
is not modified by the act of 1915 is untenable.

It is true that the act of 1915 declares, “This act shall be in addition
to any and all other statutes authorizing or permitting the issuance of
bonds, and shall not be construed to repeal or supersede any of such
statutes,”

It is evident that the statutes referred to in the section are those
“special statutes” applicable to particular cities and towns, referred to
in Branham v. Durham, supre, wherein it is held that such special
statutes applicable to a given locality are not repealed by a statute of
general application throughout the State solely because the two are
inconsistent,

If it was not intended that the act of 1915 should supersede that of
1911 then there was no use in enacting it, for both acts cover exactly
the same ground. It is evident that for some good reason the Legisla-
ture of 1915 saw fit to eliminate these important municipal necessities,
as defined by this Court, from the effect of the act of 1911. That act
makes no distinction between debts contracted for necessary expenses
and those contracted for other purposes.

The act of 1915 makes that distinection very plainly. Section 1 pro-
vides that bonds may be issued for necessary expenses without approval
by a majority of the qualified voters, and fixes rate of interest and the
maturity of the bonds.

Section 2 provides for issuing bonds for “any other munieipal pur-
pose” and requires the proposition to be submitted for approval to the
qualified voters.

The contention that the “necessary expenses” in the act of 1915 refer
only to the current annual expense of running the munieipal government
is refuted by the fact that the act provides for issuing thirty-year bonds
for the mecessary expenses, and no municipal authorities would issue
thirty-year bonds to tide over a mere temporary stringency, which is
generally relieved when the taxes are paid into the treasury.
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Long-term bonds are issued for permanent and substantial acquisi-
tions and not to supply mere temporary wants. That the two statutes
are utterly inconsistent in their leading features and caunnot stand to-
gether is manifest from a cursory reading. The act of 1915 draws a
distinction between bonds for necessary expenses and those for other
purposes, while that of 1911 does not. The act of 1915 provides for
bonds, the maturity of which must not exceed thirty years, while the
limit in the act of 1911 is fifty years. The act of 1915 provides for

‘ public advertisement and competitive bidding and that the
( 6 ) bonded debt shall not exceed 10 per cent of assessed valuation of

real and personal property. The act of 1911 contains neither of
these valuable safeguards.

There are other differences which it is unnecessary to point out.

The two statutes, being utterly inconsistent, cannot stand together.
That being so, the last enactment must prevail to the extent that they
are repugnant. This is true of acts passed at same session of the Gen-
eral Assembly. Branham v. Durham, suprea. But conceding that the
two statutes may stand together, then the commissioners of Belhaven
could proceed under either statute and the bonds would be valid. The
decision we have arrived at, in our opinion, is not only supported by
reason and overwhelming authority, but tends to maintain the credit
of the municipalities of the State. We have no doubt that many of
them have issued bonds for necessary expenses under the authority of
the act of 1915, without submitting the matter to a vote. The authori-
ties that issued the bonds, as well as the purchasers who bought them,
had a right to conclude that the words “necessary expenses” meant what
we _have so often said they did in innumerable decisions of this Court.
They had a right to rely on these decisions, and to overrule them now
would inflict a deadly blow to the credit of all municipal governments
in this State.

The judgment is

Affirmed.

Cited: Lucas v. Belhaven, 175 N.C. 127; Dawvis v. Lenoir, 178 N.C.
670; McNeill v. Whiteville, 186 N.C. 164; Henderson v. Wilmington,
191 N.C. 280; Lamb v. Randleman, 206 N.C. 839; Williamson v. High
Point, 213 N.C. 103.

48



N.C.] SPRING TERM, 1917

Rawwrs ©. R. R.

O. B. RAWLS anp J. H. CLARK v. ATLANTIC COAST LINE RAILROAD
COMPANY.

(:Filed 21 February, 1917.)
Carriers of Goods—Negligence—Measure of Damages—Arrival of Shipment

—Misstatement of Agent—Cost of Output—Parties.

The owner of a sawmill ordered repairs therefor which would reduce
the cost of output and eliminate employment of an extra man, and sold
the mill under contract that the repairs would be made, turned over the
bill of lading to his vendee, who, upon notification by the railroad of
their arrival, sent for them and was informed by the agent that the
repairs were there and he would find them. The vendee told the agent
what the repairs were and why they were needed, and continued to
operate the mill at a loss for about a month, when he applied again,
and was then told that the repairs were not there and he would have
to sue the railroad. The repairs were then reordered, and in an action
by the original owner and his vendee against the railroad, Held, that
the loss occasioned by decreased output of the mill. was recoverable by
the vendee.

Arprar by plaintiff from Whedbee, J., at October Term, 1916, of
BEeAvFoRT.

Ward & Grimes for plaintiffs. (7)
Small, MacLean, Bragaw & Rodman for defendant.

Crark, C. J. In September, 1914, the plaintiff Rawls, who was
engaged in the sawmill business, ordered some repairs for his plant
from Salem, N. O., which was promptly shipped. He testified that
before the break in the machinery which this order was to repair he
was cutting 7,000 to 8,000 feet of lumber per day, but after the break
he could only get 3,000 feet per day and was, besides, at the expense
of an extra man to work on the carriage, at the cost of $1.50 per day.
The bill of 1ading reached the Bank of Washington with draft attached
and he paid the same and was notified by the defendant by postal card
that the shipment had arrived. On that day or the next he sold out his
mill to the other plaintiff, Clark, to whom he turned over the bill of
lading, and the latter sent down to get the shipment which the defend-
ant had notified them was there. Not getting it, in a few days he went
down himself to see the agent, and “told him what the stuff was and
why he needed it, and that he could not operate the sawmill without it.”
The agent said that it was around there somewhere, and he would look
it up. After waiting some thirty or forty days longer, during which
time he tried to operate the mill without it, but at considerable loss, both
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the plaintiffs, Clark and Rawls, went to the agent, who then said that
“He could not find the damn stuff, and the plaintiff would have to sue
the damn railroad.” Clark then at once wired for another shipment.

This action is brought to recover for the loss occasioned by the negli-
gence of the railroad company in notifying the plaintiffs both by card
and especially in person that the shipment was there, and for such loss
up to the time when, on notification that the shipment could not be
found, the plaintiff Clark ordered other repairs to replace that which
had been lost.

It was gross negligence in the defendant to notify the plaintiffs, when
personal application was made, with notice of the nature of the ship-
ment and its necessity, that the shipment was there and could be found,
and the defendant is liable for the direct loss resulting from such mis-
statement up to the time it finally notified the plaintiffs that the ma-
chinery could not be found, or at least for a reasonable time after he
had been notified that the machinery was there and until he should
have come to the conclusion that the information was incorrect. The
plaintiffs could not be expected to order new machinery, after notifica-
tion that it was there, until notified that it was not, or at least until
there had been reasonable time to justify them in ordering new machin-
ery by reason of the nonarrival.

The plaintiff Clark testified that when he called for the shipment he

told the defendant’s representative “what the stuff was and what I
(8) Wanted with it, and said I could not operate without it.

I said there has got to be something done about it; that I have
run without that machinery as long as I can.” He tes‘mﬁed that the
agent promised then and afterwards to make diligent search and immedi-
ate delivery, and that by reason of that express promise, and only on
that aceount he continued to operate the mill in its defective condition
until finally he was driven to wire for a new shipment by express.

It was in evidence for the plaintiffs that by reason of the defective
condition of the machinery, owing to the lack of these repairs, the daily
output of the mill was greatly reduced and that they were at the expense
of an extra man.

This action is brought to recover the cost of the shipment, which the
court allowed, and the damages for the diminished output and extra
labor and such other tangible, caleulable, and reasonably certain dam-
ages as resulted directly from the representation, relied on by Clark,
that the shipment had been received and would be delivered, up to the
receipt of the substituted shipment. This last item the court instructed
the jury to disallow.
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The plaintiffs are not seeking to recover the profits which the mill
would have made, but the direct, tangible damages under the ruling
in Furniture Co.v. Express Co., 148 N. C., 87; s. ¢., 30 L. R. A, (N.
S.), 486 and notes; Lumber Co. v. R. R., 151 N. C,, 23; Peanut Co. v.
R. R., 155 N. C.; 148, The precise measure of damages is not before
us, because the court below instructed the jury to allow no damages
except the value of the shipment, with interest thereon and the freight
they had paid. In this there was error.

The defendant’s brief states that the court so ruled because the plain-
tiff Rawls could not recover because he had sold out the mill to Clark
before the shipment arrived, and that Clark could not recover for the
reason that he had not made the contract with the railroad company.

‘When, as Cervantes tells us, the illustrious Sancho Panza was Gover-
nor of Barataria, the following question was submitted to him for judg-
ment. There was a bridge as to which the lord of the river had made
a regulation that whoever would pass over the bridge should “upon his
oath declare his purpose in crossing it. If he swore the truth, he could
pass on; but if he swore false, he should be instantly hanged. One day
a certain traveler declared on his oath that he had come to be hanged on
the gallows. The predicament was thus presented that if he swore the
truth, he could not be hanged; yet if he was not hanged, he had not
sworn the truth.” Tt is not necessary to give the wise decision then
made. The defendant evidently thinks that the plaintiffs are in the
same dilemma; that the plaintiff Rawls cannot recover because he did
not own the mill when the damage was done, and that the plaintiff
Clark cannot recover because he did not make the contract of ( 9 )
shipment.

But such dilemma does not exist here. The defendant falsely repre-
sented to Clark that the machinery was there, and thereby delayed him,
who, as it knew, was then the assignee of the bill of lading and also
the owner of the mill, from ordering a new shipment, whereby Clark
was injured in the operation of the mill,

Clark also testified: “I knew this stuff had been ordered; knew it
would be according to our bargain. I bought the mill with the under-
standing that the stuff ordered was to be a part of it.”

The plaintiff Clark was entitled to recover, as he did, the value of
the shipment as assignee of the bill of lading and the freight he had
paid thereon, and he was also entitled to recover for the negligence and
misrepresentation of the defendant’s agent in representing that the ship-
ment was there and that it would be looked up and delivered to him,
and the defendant was liable to him for the tangible direct loss sus-
tained by Clark, who, relying upon said representation, was induced to
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delay ordering another shipment of these needed repairs. The defendant
by its negligence and misstatement caused damage and loss in the opera-
tion of the mill, if the jury believed the evidence. This loss was sus-
tained either by Rawls or Clark, and it is immaterial, so far as the
defendant is concerned, which, for both are parties plaintiff and the
judgment will be a protection against any further action for the dam-
age it has caused. ’

The court seems to have misconceived the ground of the plaintiff’s
action, and in his instruction to the jury there was

Error.

Cited: Pendergraph v. Express Co., 178 N.C. 346; Thompson v. Ex-
press Co., 180 N.C. 44 ; Butlders v. Gadd, 183 N.C. 449 ; Barrow v. B. R.,
184 N.C. 204 ; Iron Works v. Cotton Odl Co., 192 N.C. 445, 446.

LUCY 8. JARVIS v. J. D. SWAIN,
(Filed 21 February, 1917.)

1. Deeds and Conveyances—Description—Reverse Calls.

In this action involving title to land, the controversy depended upon
the location of certain land described in defendant’s deed, involving the
location of a call from a stake, the beginning eall therein, by reversing
the calls, ete., and it is Held, that the case was correctly tried in the
court below under instructions free from error.

2, Same—Instructions—Contentions—Expression of Opinion—Courts.
Where in stating the contention of a party to a controversy involving
the title to lands, the court tells the jury that the party contends that
the jury should begin at a certain point and reverse the ecalls, etc., it is
not objectionable as an instruction that they must do so.

3. Deeds and Conveyances—Descriptions—Stake—Uncertain Beginning—
Reverse Calls.

‘Where in an action involving the title to land it is necessary to locate
it within the descriptions contained in a deed, which recites the begin-
ning point as a stake which is unknown or uncertain, and the second
corner is known and established, the first line may be reversed in order
to find the beginning; and the same rule prevails as to the other corners
and lines.

(10)  Civir action tried before Whedbee, J., and a jury, at October
Term, 1916, at BeavurorT.
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This is an action to try the title to a small piece of land claimed
under a common source. The plaintiff claims under a deed calling for
defendant’s line. The defendant claims under one Latham. The de-
seription in the deed to Latham is as follows:

“Beginning at a stake ninety-five (95) feet west of H. Ryan’s line,
and running south twenty (20) west about two hundred thirty (230)
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feet to Pantego Creek; thence east twenty (20) south with said (11)
creek seventy-five (75) feet to a stake; thence north twenty (20)

east about two hundred thirty (230) feet (or so far that a line running
west 20 north 75 feet will strike the beginning) ; thence west twenty (20)
north seventy-five (75) feet to the beginning, containing seventeen thou-
sand two hundred fifty (17,250) square feet, more or less.
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The court charged the jury that the burden rested on the plaintiff to
locate the line of that deed.

His Honor, after reading the Latham deed, further charged the jury,
among other things, as follows:

(“Now, the plaintiff in this action contends that that stake was an
imaginary point; that it is impossible to locate it; that it is mo fixed
object that anybody, that there isn’t any object which you could possibly
locate, and therefore you ought to go to the next call to ascertain where it
is, which is thence south 20 west about 230 feet to Pantego Creek. The
plaintiff contends that you should go down to Pantego Creek, and I
charge you as a matter of law that the point called for as Pantego Creck
is where Pantego Creek was on the 1st day of January, 1899, that is, the
date of the deed. He says if you will go to where Pantego Creek was in
1899, it would be about 4 feet south of that stump, and that reversing
that call and running it would put you about the line X, and that run-
ning back to the Ryan line it would be about 95 feet, and he says that
ought to satisfy you; that they have shown you evidence that there was
a stump situated there about 4 feet from the edge of the water; that they
have shown by the plaintiff’s son that he sat on that stump and caught
crabs, and that there has been erosions, and that that stump was a natural
object, and that you ought to go back there and reverse that call, and that
would show you where that line was, and that you ought to find it at the
point X and not at the post, and, running that distance, the plaintiff says
it will give you 230 feet, or approximately 230 feet, and that you ought to
find that to be the place, and that it will also run 200 feet in the deed
calling from A back to B, and that you ought, therefore, to locate that
line, and that the Latham line is the point X-B.”)

To that part of the charge in parentheses the defendant excepted.

“The defendant, on the other hand, contends that you ought not to so
find. First, the defendant contends that you ought to find that at the
time this land was sold that a stake was actually stuck there and that he
ran his entire line, and that within a short time thereafter he actually
stuck this post 1 inch inside of the line both ways, upon which he after-
wards placed a fence, and that the true line as actually marked out and
called for in that deed was from the post to the point Y, and that youn
ought to find from that evidence that the true location of that line in 1899

and at the date of the deed of 1905 or the deed to Jones, which
(12 ) was further back than that, was at the point, the post P-Y. The
defendant further says that even if you should take the river
shore and go back and mark from that, that the river shore was not at
that time down at the stump, but at the post, and that soon after he got
the land he built the breakwater, and that the true line was at the point
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marked post, and that if you start at the point marked post and run
from that 230 feet back, you will go back to the post up there which he
claims is on the line Y, to the post; he contends that you ought to find
that he would not have built a breakwater there soon afterwards except
within close proximity to the shore to keep his land from washing away,
and that you ought to find that the true location of the shore was not
down at the stump in 1899, and that you ought to find that the true shore
line was at the point marked post just south of the old bulkhead.

(“How do you find? You cannot say how it was by answering that
no, because the burden is on the plaintiff ; the burden is to find the actual
line as it was run and marked just at that time, don’t make any dif-
ference who it helps or who it hurts, the burden being upon the plaintiff,
if he has satisfied you where it was, answer it.””)

To that part of the charge in parentheses the defendant excepted

“Wherever you begin or wherever you don’t begin, your work is to
try to locate the line exactly as it was in-that deed as made, that is,
what you find the line to be in the deed when made. If that fence was
on the line that was in actual contemplation of the parties and recog-
nized as such at the time the deed was made, that is the line.”

There was a verdict and judgment in favor of the plaintiff, and the
defendant appealed.

John G. Tooly and Harry McMullan for plaintiff.
Small, MacLean, Bragow & Eodman for defendant.

Arrew, J. The determination of the controversy between the plain-
tiff and the defendant depends on the location of the Latham deed, and
this has been found by the jury in accordance with the contention of
the plaintiff under instructions free from error.

The principal exception relied on is upon the ground that his Honor
charged the jury that the proper way to locate the Latham deed was to
begin at Pantego Creek and reverse the call, but an examination of
the record fails to disclose that he so charged.

He did state, as one of the contentions of the plaintiff, that as the
beginning of the deed was a stake, it could be located by measuring from
the creek, and he followed this with a full statement of the contentions
of the defendant.

If, however, he had told the jury that they could begin at the creek,
as it was when the deed was made and reverse the line to aid them in
locating the beginning corner, it would not have been erroneous.

The rule is, in running the calls of a deed, to begin at the (13)
beginning corner if it is known or established, and to follow the

53



IN THE SUPREME COURT. [173

JARVIS ©. SWAIN,

calls in their regular order, and it is said in Harry v. Graham, 18 N. C,,
76, and approved in Gunter v. Mfg. Co., 166 N. C., 166, that there is no
case in our reports where the Court has given its sanction to the correct-
ness of a survey made by reversing the lines from a known beginning
corner; but it is equally well established that if the beginning corner is
uncertain and the second corner is known or established, that the first
line may be reversed in order to find the beginning; and the same rule
prevails as to the other corners and lines. Dobson v. Finley, 53 N. C,
495; Norwood v. Crawford, 114 N. O, 513; Clark v. Moore, 126 N. C.,
1; Hanstetn v. Ferrall, 149 N. C., 240,

In Dobson v. Finley, which has been frequently cited and approved,
the beginning was at two pines on the south side of a hill, and the second
corner was a pine, Thomas Young’s corner. The two pines at the be-
ginning had disappeared and the beginning corner could not be found,
but the pine at Young’s corner was found and established, and the
judge of the Superior Court permitted the jury to reverse the first line
to find the beginning corner.

This rule was approved by the Supreme Court, the Court saying:
“Supposing the pine to be established as the second corner, could the
first, a beginning corner, be located by reversing the course and measur-
ing the distance called for, from the pine back——that is, on the reversed
course? His Honor ruled that the beginning corner could be fixed in
this way. We agree with him. If the second corner is fixed, it is clear,
to mathematical certainty, that by reversing the course and measuring
the distance you reach the first cormer; so there is no question about
overruling either course or distance by measuring the line, and the
object is to find the corner by observing both course and distance.”

This authority is directly in point, except that the facts in this record
are more favorable to the contention of the plaintiff than in the Finley
case because here the beginning corner is at a stake, an imaginary point,
while in the Finley case it was at two pines.

There is

No error.

Cited: Bradley v. Mfg. Co., 177 N.C. 155; Thomas v. Hipp, 223

N.C. 519; Cornelison v. Hammond, 224 N.C. 759 ; Belhaven v. Hodges,
226 N.C. 490, 491; Goodwin v. Greene, 237 N.C. 251.
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(14)
JOHN SEIP Er Ar. v. J. O. WRIGHT.

(Filed 21 February, 1917.)

1. Injunction—Issues of Fact.

Semble, where judgment has been rendered that defendant deliver to
plaintiff certain certificates of stock of original issue of a corporation or
pay their par value, a tender of certificates not of the original issue would
be insufficient; and where upon alleged default of defendant to deliver
the certificates an execution for the payment of the money has been
enjoined upon plea of tender, the injunctive remedy being the main issue,
the injunction should be continued to the hearing so that the controverted
fact of tender of the original certificates may be first determined by the
jury.

2, Same—Probable Cause.

An injunction will be continued to the final hearing when a serious issue
of fact is raised, or where no harm will be done to the defendant and
great harm may be caused to the plaintiff, or it is reasonably neces-
sary to protect his rights; or he has shown probable cause or that it can
reasonably be seen that he will be able to make out his case at the final
hearing.

3. Injunction—Appeal and Error—Evidence—Findings.

‘Where on appeal in injunction proceedings it does not appear whether
a material matter affecting the relief sought has not been presented  to
the lower court, or that it had been decided there adversely to the
appellant, the Supreme Court may pass upon the question originally ; but
should it have been decided below the Supreme Court will not be disposed
to change the ruling, in matters of fact, though it may do so in proper
cases.

4. Judgments, Consent—OQut of Term—Computation of Time.

Where a consent judgment is entered out of court and out of term, as of
the previous term, requiring the defendant to deliver to the plaintiff cer-
tain certificates of stock “within sixty days after final judgment,” and if
not done the plaintiff should recover the par value, the time within which
the certificates are required to be delivered should be counted from the
actual signing of the judgment, and not from the former term or the
record entry of the judgment.

Crvir action from Currituck, tried before Whedbee, J., upon a mo-
tion for an injunction against proceeding under an execution issued
upon a judgment in a former action, entitled Wright v. Seip, which
motion was heard in December, 1916, The injunction was granted and
the defendant, J. O. Wright, appealed.

The former judgment directed that J. O. Wright, plaintiff therein,
recover from the Provident Land Company, one of the defendants
therein, seventy-five shares of the original issue of $150,000 of its
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(15 ) capital stoek, of the par value of $100 per share, and that defend-

ant deliver the stock to the plaintiffs, and in the event that the
defendant failed to deliver the stock “within sixty days after final judg-
ment in said case, the plaintiff should recover of the said defendant and
its codefendants in that case the sum of $7,500, the value of the stock as
assessed by the jury. Costs were also adjudged against the defendants.
By consent of the parties, “the judgment was signed out of the county
and out of term, but was to be recorded and filed as of September Term,
1916.” The court adjourned for the term on 8 September, 1916, and
the judgment was signed on 29 September, 1916, and sent to the clerk
of the court of Currituck County and was filed by him in the papers in
the case on 80 September, 1916. It further appears that on 10 Novem-
ber, 1916, defendants in that action tendered to the plaintiffs therein
certificate of stock No. 55 in the Provident Land Company for seventy-
five shares, valued at $7,500, which tender was rejected by the plaintiff
J. O. Wright, upon' the ground that the tender was not made in time,
that is, within sixty days after judgment. This action was then brought
by the defendants in that suit to restrain the plaintiffs {defendant
herein) from proceeding under an execution which the elerk had issued,
at his request, upon the judgment in the former case. The court held
that as the stock was tendered by the plaintiffs herein, the time of the
tender was immaterial, and continued the restraining order to the hear-
‘ing. Defendant appealed.

Aydlett & Simpson for plaintiffs.
Ehringhaus & Small and Thomas Ruffin for defendant.

WALKER, J., after stating the case: The defendant contended in this
Court, at the hearing, that the certificate of stock tendered by the plain-
tiffs in this suit under the judgment in the other case was not for shares
of the original issue of $150,000, described in the agreement of the
parties to the judgment. If this position is open to the defendants, in
the present state of the pleadings, proofs, findings, and judgment of the
court, we would hold against him, in the absence of further proof show-
ing that it was not a part of that issue of stock, for we think that the
“proof, as it now stands, tends to show that the stock is of that character.
But if there is any doubt of it, the most that we can say for the defendant
is that it is a controverted question and one for the jury to decide, upon
the evidence, at the final hearing, the usual rule being that in such a
case the injunction, if it is the main relief demanded, will be continued
to the hearing, when the truth of the matter can be ascertained and jus-
tice more certainly and fully administered. Where it will not harm the
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defendant to eontinue the injunction, and may cause great injury to the
plaintiff, if it is dissolved, the court generally will restrain the

party until the hearing. McCorkle v. Brem, 76 N. C. 407; (16)
where serious questions were raised, Harrington v. Rawls, 131

N. C, 40; or where reasonably necessary to protect plaintiff’s rights,
Heilig v. Stokes, 63 N. C., 612. The Court said, by Justice Hoke, in
Tise v. Whitaker, 144 N. C., 508: “It is the rule with us that in actions
of this character, the main purpose of which is to obtain a permanent
injunetion, if the evidence raises serious question as to the existence of
facts which make for plaintiff’s right, and sufficient to establish it, a
preliminary restraining order will be continued to the hearing.” Hyatt
v. DeHart, 140 N, C., 270; Harrington ». Rawls, 131 N. C., 39; What-
taker v. Hill, 96 N. C.,, 2; Marshall v. Comrs., 89 N. C., 103. If the
plaintiff has shown probable cause or it can reasonably be seen that he
will be able to make out his case at the final hearing, the injunction
will be continued, is another way of stating the rule. Cobb v. Clegg,
187 N. C., 153; Moore v. Fowle, 139 N. C., 51; Bynum v. Wicker, 141
N. C., 95; Craycroff v. Morehead, 67 N. C., 422; Erwin v. Morris, 137
N. C, 48. The judge held either that the question was not raised before
him as to the character of the stock tendered by the plaintiff in this
action, or that it was a part of the original issue of stock. If he did so
decide, we would not be disposed to change his ruling upon this record,
although we have the power to do so, or to find the facts originally in
cases like this one. Om a similar question, in Hyatt v. DeHart, 140
N. C., 270, the Chief Justice said: “Ordinarily, the findings of fact
by the judge below are conclusive on appeal. While this is not true as
to injunction cases, in which we look into and review the evidence on
appeal, still there is the presumption always that the judgment and
proceedings below are correct, and the burden is upon the appellant to
assign and show error; and looking into the affidavits in this case, we
cannot say there was error below. The general rule is that when the
injunctive relief sought is not merely ancillary to the principal relief
demanded in the action, but is itself the main relief, the court will not
dissolve the injunction, but will continue it to the hearing,” citing
Marshall v. Comrs., 89 N. C.,, 103. What we have said here will not
prevent the defendant from having this question passed upon at the
final hearing, if there is any dispute about the fact.

As to the other matter, we are of the opinion that the time within
which the delivery or tender of the stock was required to be made should
be counted, at the earliest, from the signing of the judgment. That was
plainly the intention of the parties. The provision is that the stock
should be issued to the defendant in this action “within sixty days after
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final judgment,” and if not done, he should recover the $7,500. There
was no final judgment until the judge signed it under the agreement of
the parties, although it was to be filed and recorded as of Sep-
(17 ) tember term. This is usually inserted in such judgments, but it
was not intended thereby to shorten the time within which the
tender could be made. The time clapsing between 8 September and 29
September, 1916, cannot be counted against the plaintiffs herein, because
there was no judgment during that time, but merely an agreement that
a judgment should be entered after the court had adjourned, the terms of
which were not even fixed: If the judge had signed the judgment on the
sixtieth day after the adjournment, there would have been, under de-
fendant’s contention, no time left for the tender, and it cannot be sup-
posed that it was the purpose to destroy the plaintiffs’ right of tender
by the mere fiction of having the judgment filed and recorded as of the
term. Besides, the provision for the delivery of the stock was inserted
in the judgment signed on 29 September, 1916, and it would not be a
reasonable view that it was intended to deduct twenty-three days already
past from the sixty days then allowed in the judgment. It was easy to
say that the tender should be made within sixty days after the adjourn-
ment of court, if that was the agreement, and the other expression was
used to indicate that the running time should start from the actual date
of signing the judgment instead of the fictitious date by relation to the
September term of court. This is the fair and equitable view, we think,
and is the natural and reasonable construction of the stipulation in the
judgment. The object in having the judgment filed and recorded as
of the term was to give it the form of regularity, rather than to cur-
tail the stipulated time for tendering the stock. “The rendition of a
judgment is the judicial act of the court in pronouncing the sentence
of the law upon the facts in controversy as ascertained by the plead-
ings and verdict, the entry of it being a ministerial act which consists
in spreading it upon the record.” 23 Cye., 835. The distinction be-
tween the rendition of a final judgment and the recording of it is clearly
stated and applied in Uhe v, R. R., 57 N. W. Rep., 484, 489, and in
Blatchford v. Newberry, 100 1L, at p. 489. The clause in the judg-
ment under consideration, as to the time of delivering the stock, refers
to the date when the judgment was actually rendered, and not to the
date of recording it. It is difficult to conclude that the parties intended
otherwise and that the time expired, before the judgment was given,
should be counted.
The result is that there was no error in the decision of the court.
Affirmed.
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Cited: Sanders v. Ins. Co., 183 N.C. 68; Proctor v. Fertilizer Works,
183 N.C. 157; Byrd v. Hicks, 184 N.C. 629 ; Tobacco Asso. v. Battle, 187
N.C. 262; Brinkley v. Norman, 190 N.C. 851; Wentz v. Land Co., 193
N.C. 34; Land Co. v. Cole, 197 N.C. 455; Cullins v. State College, 198
N.C. 339 ; Parker Co. v. Bank, 200 N.C. 443 ; Thomason v. Swenson, 204
N.C. 762, 764; Hopkins v. Swain, 206 N.C. 443 ; Troutman v. Shuford,
206 N.C. 909; Boushiar v. Willis, 207 N.C. 512; Porter v. Ins. Co., 207
N.C. 648; Little v. Trust Co., 208 N.C. 728; Huskins v. Hospital, 238
N.C. 361; Lance v. Cogdill, 238 N.C. 508, 504.

(18)

MIDGETTE ET AL. v. W. H. BASNIGHT.
(Filed 21 February, 1917.)

1. Bills and Notes—Indorsement—Evidence.

An indorsement on a negotiable instrument must be made thereon,_ or
some paper attached thereto, by the indorser himself or by his duly au-
therized agent; and in an action thereon such indorsement does not prove
itself, but the fact must be established by proper testimony. Revisal, secs.
2179, 689a, 2168.

2, Same—~Partnership.

In an action upon a draft cashed by the plaintiff, on which the defend-
ant’s name appears as an indorser, and which was duly protested for non-
payment, there was evidence in plaintiff’s behalf tending to show that
the defendant introduced the drawer to the plaintiff, saying he was all
right, and to let him have any goods they might wish to purchase, and
on that occasion advanced for the purpose two checks and some money;
that the drawer presented the draft in controversy to the plaintiff within
a week or two, with a note appearing to be from the defendant, request-
ing the plaintiff to cash the draft and retain for him the moneys he had
advanced on the former occasion, which was done, and the moneys re-
tained afterwards paid to the defendant; that the drawer told the de-
fendant the plaintiffs were to cash the draft and to write the plaintiffs
to retain the moneys he had advanced, and the defendant asked the
drawer to write the note for him. There was evidence per contra, and on
motion to nonsuit upon the evidence it is Held, it was sufficient to sustain
the inference by the jury that the indorsement was made by the defend-
ant’s authority, and the motion was properly disallowed.

Crvir actiox tried on appeal from a justice’s court before Whedbee,
J., and a jury, at October Term, 1916, of DarE.

The action was to recover $75, the amount of a draft which plaintiff
firm had advanced on an instrument, in terms as follows:
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“MaxntrO, 9 September, 1914,

At sight pay to order of W. H. Basnight $75, value received, and
charge same to account of W. C. Weir.
(Signed) W. C. Wgrz.
To J. L. TrEADWAY,
Chatham, Va.”

On back draft, as presented by plaintiff at the trial, appeared the
following indorsements: “W, H. Basnight, Midgette & Daniels, First
National Bank, Durham, N. C., Bank of Manteo, N. C.,” and same
duly protested for nonpayment by a notary public at Chatham, Va.,
and attested by his notarial seal.

Verdict and judgment for plaintiffs. Defendant excepted and appealed,
assigning for error a refusal of defendant’s motion for nonsuit.

(19) B. G. Crisp for plaintiffs.
W. A. Worth and 8. L. Dosher for defendant.

Hoxr, J. The facts in evidence in support of plaintiff’s claim tend
to show that in September, 1914, one W. C. Weir, drawer of this in-
strument, was in and around Manteo, engaged in inspecting timber;
that about the time of his first coming Basnight had introduced him to
M. L. Daniels, a member of plaintiff firm, stating he was all right and
to let him have any goods they might wish to purchase, and advanced
for them on that occasion to be used in buying goods two checks and
$5 in money, making an indebtedness to himself of $27.60. That a week
or so later Weir came to plaintiffs’ store with the draft in question for
$75, purporting to be indorsed by W. H. Basnight, defendant, and
having also a note purporting to be signed by Basnight, asking plaintiffs
to cash the draft and retain for him the $27.60, which was done, and,
a day or so after, this $27.60 was paid to W. H. Basnight by M. H.
Daniels for the firm. It further appeared that at the time the draft
was drawn, W. C. Weir, being at the home of defendant, told the latter
that plaintiffs were going to cash a draft for him for $75, and asked
defendant to write a note requesting that plaintiffs retain out of the
amount the $27.60 due from Weir to defendant; that defendant, not
having his glasses, told Weir to write the note, which he then did, in
defendant’s presence, and later defendant received the $27.60 from
plaintiffs, as stated.

Accepting this testimony as true, and considering the same in the
light most favorable to plaintiffs, the established rule on a motion to
nonsuit, we think that the judgment of the lower court, in denial of
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such motion, is clearly correct. True, our statute on negotiable instru-
ments provides that in order to be a valid indorsement the name must
be written on the instrument itself or upon some paper attached thereto.
Revisal, ch. 54, sec. 2179. Daniel on Neg. Instruments (Calvert), sec.
689a, and our decisions on the subject are to the effect that such indorse-
ment does not prove itself, but the fact must be established by “proper
testimony.” Mayers v. McRimmon, 140 N. C., 640; Tyson v. Joyner,
139 N. C,, 69. But the statute also provides (sec. 2168), and both pro-
visions are in expression and affirmance of the better considered deci-
sions on the subject, that an indorsement may be made by an agent duly
authorized thereto. Revisal, ch. 54, sec. 2168. And from the facts in
evidence, as heretofore stated, we think it a clearly permissible infer-
ence that the indorsement in question was made by authority of defend-
ant and that the motion for nonsuit was, therefore, properly overruled.
True, defendant denies that he indorsed the draft or authorized any
one to do 8o for him, and he denies, also, that he wrote the note request-
ing payment, or that he authorized the same; but this is evidence
coming from defendaut and tending to support his position, and ( 20 )
may not be considered on the exceptions as presented.

We find no error in the trial. The judgment for plaintiffs is, therefore,

Affirmed.

Cited: Security Co. v. Pharmacy, 174 N.C. 656; Woody v. Spruce
Co., 173 N.C. 547; Critcher v. Ballard, 180 N.C. 115; Whitman v. York,
192 N.C. 93,

JULIA MANN v. T. A. MANN ET ALS., EXECUTORS.
(Filed 21 February, 1917.)

Executors and Administrators—Year’s Support—=Statutes.

The assignment of a year’s provisions to the widow under Revisal,
sec. 3098, is made at a time when the value of the decedent’s estate may
not be known, and does not preclude her right to an increase thereof
under Revisal, sec. 3103, when it appears that the personal estate exceeds
the value of the $2,000 prescribed, and her petition states the value of the
allowances already made and the value of the articles consumed by her.

SpeciaL ProcreDING by plaintiff for an increased allowance for year’s
provision under section 3104, Revisal, heard upon appeal from the elerk
by Whedbee, J., at Fall Term, 1916, of Hyps.
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Upon the hearing the court rendered judgment in favor of plaintiff,
from which defendants appealed.

Spencer & Spencer, Harding & Pierce for plaintiff.
Manning & Kitchin, 8. S. Mann for defendants.

Browx, J. It appears from the findings of fact that plaintiff, widow
of J. A. Mann, was assigned a year’s provision of $300 on 12 September,
1916, by his executors in accordance with section 3098 of Revisal. It
is contended that such assignment is a bar to any subsequent petition
for an increased allowance under section 3103 ef sequitur. This con-
tention cannot be sustained. The statute, taken as a whole, plainly
indicates that the year’s provision of $300 is intended for the immediate
and pressing needs of the widow. It may or may not be all that she
can receive, depending entirely upon the value of the estate. If the
estate shall turn out to be insolvent or does not exceed $2,000, the allow-
ance for the support of the widow shall not in any case exceed the
amounts named in section 3092, and, in the language of the statute,
section 8103, “The allowance made to her as above preseribed shall
preclude her from any further allowance.”

In her petition for such “further allowance” the widow is required to

state the value of any allowance already assigned to her, as well as
( 21) the value of articles consumed by her. The very language of the

statute plainly indicates that the widow may have a further
allowance in addition to the first, if the estate exceeds $2,000.

The reason the widow is not estopped by the assignment of $300
(which is generally made by the personal representative immediately
after the death of her husband for her immediate needs) is because
neither she nor the personal representative is supposed at that time to
know the value of the personal estate, and it would be unjust to hold
the widow bound by an allotment of $300 when, as in this case, the
estate turns out to be worth more than the $2,000 prescribed by the
statute.

Affirmed.
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W. H. GALLOP axp I. W. FISHER, ParTNERS, v. THE NORFOLK SOUTHERN
RAILROAD COMPANY anxp THE NORTH RIVER LINE.

(Filed 21 February, 1917.)

1. Carriers of Goods—Connecting Lines—Commerce—Negligence—Unrea-
sonable Delay—Perishable Goods.

‘Where a water transportation company and a railroad company have
traffic arrangements for shipment of goods beyond the terminal of the
former company, which accordingly accepted car-load shipments of pota-
toes and had delivered the same at the latter’s depot, with notification
thereof, the latter company is responsible for damage to the potatoes
caused by its unreasonable delay in furnishing cars and transporting the
potatoes, and leaving goods of such perishable quality exposed to the sun
and weather upon its wharves for several days.

2, Same—Through Bills of Lading—Carmack Amendment.

Where a connecting carrier has accepted an interstate shipment of
goods for transportation on a through bill of lading from the initial car-
rier, and by its negligent delay fto forward the same the shipment has
become damaged, it cannot avoid liability to the consignor on the ground
that the initial carrier had no authority from it to issue the through bill
of lading. This principle is not affected by the Carmack amendment.

3. Carriers of Goods—Commerce—Connecting Lines—Unlawful Rates—
Negligence.
A forbidden rate made for carriage by connecting roads in interstate
" shipment of goods does not affect the question of the carrier’s liability for
damages caused to the shipment by its negligent act, but only the rate
charged.

Arprrar by defendants from Whedbee, J., at November Term, 1916,
of PASQUOTANK.

Avydlett & Simpson for plaintiffs. (22)
Willtam B. Rodman and J. Kenyon Wilson for Norfolk South-

ern Railroad Company.
Ehringhaus & Small for North River Line,

Crarg, C. J. The plaintiffs, residing at Jarvisburg, Currituck
County, N. C,, shipped their produce by the North River Line and the
Norfolk Southern Railroad to northern markets. The North River
Line operates its steamers from Jarvisburg and other near-by points
to Elizabeth City, where it has a traflic arrangement with the Norfolk
Southern to carry the freight brought by said line to northern markets,
sharing in the freight.
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In June, 1915, the North River Line, in accordance with this stand-
ing arrangement, which began in 1911, delivered at Elizabeth City
several hundred barrels of Irish potatoes, which required prompt ship-
ment, as the railroad company well knew. On this occasion there was a
failure to furnish the cars on application, so that the wharves of the
defendant railroad company became congested and the potatoes were
left for several days exposed to the sun and weather, causing the plain-
tiffs serious damage, which the jury have found was caused by the negli-
gent delay of the defendant in not furnishing cars and not shipping the
potatoes within a reasonable time after they were placed on the wharves
of railroad company and notified that the potatoes should be shipped.

There was evidence to support the above facts, and the court prop-
erly refused a motion to nonsuit. It appears that 300 barrels were
received there in the early morning of 8 June, none of which left Eliza-
beth City until 10 June; that 300 barrels were received on the 9th and
the remainder on the morning of the 10th, and that the defendant rail-
road could have shipped these in time and avoided the damage to plain-
tiffs’ potatoes, if it had had the cars.

The defendant contends that though the North River Line gave a
through bill of lading for these potatoes, it had no authority to do so
at that time. This defense cannot avail, both because the defendant
did accept and ship these potatoes on such through bills of lading, and,
further, treating the shipments as delivered on their wharves at Eliza-
beth Clity as local shipments from that point, the liability of the defend-
ant railroad for the delay is the same. The only difference would be
as to the rate in such case, or the division of it between the North
River Line and the railroad company, as to which no point is made and
which in nowise affects the liability of the railroad company for the
damage caused by its negligent delay in shipping. We have examined
with care all the exceptions, and do not find that they require any dis-
cussion. The only serious question was one of fact, whether there was

negligent delay on the part of the defendant in shipping these
(28 ) potatoes after they were placed on their wharves in Elizabeth

City, and the amount of the damages thereby sustained by the
plaintiffs,

The Carmack Act provides: “That any common carrier, railroad,
or transportation company receiving property for transportation from
a point in one State to a point in another State shall issue a receipt or
bill of lading therefor, and it shall be liable to the lawful owner for any
loss, damage, or injury to such property caused by it or by any common
carrier, railroad, or transportation company to which suech property
may be delivered or over whose line or lines such property may pass.”
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The same act further provides that “The holder of such receipt or bill of
lading shall not be deprived of any remedy or right of action which he
had under the existing laws.” This question is fully discussed in B. R. v.
Riverside Mills, 31 1. R. A. (N. 8.), 28, and does not require repetition.
The defendant is liable to this action, though not the initial carrier.

The point the defendant attempts to raise in this case is decided in
Kissenger v. B.R., 152 N. C,, 248, which holds that, “If a rate of freight
on an interstate shipment is forbidden by the United States statutes,
this does not render the contract of carriage void, but the forbidden rate
may be set aside”” The defendant’s contention, that if there was an
illegal diserimination in the rate it would defeat the shipper from re-
covering damages for the negligence of the carrier, cannot be sustained
either on reason or precedent.

No error.

Cited: Paper Box Co. v. R.RE., 177 N.C. 352; Moore v. R.R,, 183
N.C. 221,

ROBERSON-RUFFIN COMPANY v, J. J. SPAIN axp J. E. BULLUCK.
(Filed 21 February, 1917.)

1. Bills and Notes—Release—Burden of Proof.

Joint makers upon the face of a negotiable instrument are deemed to be
primarily liable thereon, Revisal, sec. 2342 ; and in an action upon the note
the burden is upon the defendants to prove any matter in release, if
brought within three years.

2, Same—Extension of Time—Notice—Statutes.

- In an action upon a negotiable instrument the defendants on its face
being joint makers, the mere fact that the plaintiff had told one of the
defendants, without the knowledge of the other, “that he would take up
and carry the note until fall,” is not an extension of payment for a “fixed
and definite” period, which would operate as a release to such other from
liability (Revisal, sec. 2270) ; whose remedy is by quie timet notice under
Revisal, sec. 2846.

3. Bills and Notes—Principal and Surety-—Release—Trials—Evidence—In-
structions.

When in an action upon a negotiable instrument a defendant claims
that he was in fact a surety, though he thereon appears to have signed
as coprincipal, and contends that he has been released from liability
thereon by reason of an extension of time given his principal by the
holder, and fails to introduce evidence that lie, in fact, signed as surety,
it is proper for the court to instruct the jury to answer the issue for the
plaintiff if they believe the evidence.
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(24) Arperar by defendant Bulluck from Whedbee, J., at Special
July Term of Epsrcomsr, 1916.

W. O. Howard for plaintiff.
G. M. T. Fountain & Son for appellant.

Crark, C. J. There were two civil actions on notes, respectively for
$275 and $240, begun in the recorder’s court and tried on appeal in the
Superior Court, where, by consent, the actions were consolidated. These
notes were signed by the defendants J. J. Spain and J. E. Bulluck and
were executed to Winslow Brothers for certain mules bought of them.
The defendant Bulluck signed these notes as surety for Spain, but the
suretyship does not appear on the face of the note. The defendant
Bulluck contended that said notes were assigned by the payees to the
plaintiff in pursuance of a contract between it and the defendant Spain
that the notes would be held by the plaintiff until the succeeding fall,
such agreement being without the knowledge or consent of the defendant
Bulluck. Both Spain and Bulluck are primarily liable on said notes
under our Negotiable Instruments Law. Rev., 2342; Rouse v. Wooten,
140 N. C, 557. The defendant Bulluck having admitted the execution
and nonpayment of the notes, the court correctly held that the burden
was upon him to prove any matter in release. The action was brought
within three years and the statute of limitations is not pleaded.

There is no evidence of any act on the part of the plaintiff company
which would release the defendant Bulluck from the notes. The defend-
ant Spain testified that the only agreement of the plaintiff was to “take
up and carry the note till the fall.” There was no evidence of any
binding agreement not to sue on the note for any definite period, nor
that Bulluck was misled by the plaintiff and thus prevented from assert-
ing his rights by a quie ftmet notice under Revisal, 2846. There was an
expression of an intention not to force collection till the fall. There
was no payment of interest in advance for a stated time, which would
have been an implied promise. Revell v. Thrash, 132 N. C., 803. There

was no express promise to release Bulluck and no agreement of
(25) extension for a “fixed and definite” period. The additional

security taken by the plaintiff inured to the benefit of Bulluck and
could not be to his detriment. On the face of the notes the defendant
Bulluck was primarily liable, and an extension of time to Spain would
not release him, in the absence of proof that he was surety. Even if
Bulluck was only secondarily liable, to the knowledge of the plaintiff, he
could be discharged only in one of the ways provided in Revisal, 2270,
1. ¢., by the discharge of the instrument; by the cancellation of his signa-
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ture by the holder; by the discharge of the principal by the valid tender
of payment by the principal; by a release of the principal, without
reserving the right of recourse against the surety, or by an agreement
binding upon the holder to extend the time of payment, or to postpone
the holder’s right for enforcement, without the assent of the surety and
not reserving the right of recourse against him. The claim of Bulluck
is under the last provision and is not sustained by proof, and the court
properly instructed the jury if they believed the evidence to answer the
issue in favor of the plaintiff.

The mere fact that the plaintiff stated that he would “take up and
carry the notes,” without any agreement to do so for a definite and fixed
period, did not prevent the plaintiff from bringing an action nor debar
the defendant Bulluck from giving a quéa fimef notice under Revisal,
2846, which was his remedy unless he chose to pay the mote himself
and sue the principal, Revisal, 2271. The intention thus expressed to
“carry the note” was no part of the assignment by Winslow to plaintiff,
but the statement of a benign purpose on the part of the assignee to-
wards Spain for no “fixed and definite” period. The witness testified
that Ruffin, for plaintiff, said “he would let me off until next fall, he
reckoned. No distinet time was mentioned.”

No error.

Cited: McInturff v. Gahagan, 193 N.C, 149 ; Fertilizer Co. v. Eason,
194 N.C. 249 ; Trust Co. v. Black, 198 N.C. 221; Taft v. Covington, 199
N.C. 56, 57; Trust Co. v. York, 199 N.C. 627.

EDGAR RHODES v. JOE ANGE E£r AL.
(Filed 21 February, 1917.)

1. Processioning—Title—Issue—Pleadings—Evidence.

TWhile in proceedings to procession land the title thereto is not directly
involved, it may become incidentally one of the questions or issues in the
case raised by the pleadings or the facts therein which must be decided
before the main issue as to the location of the true dividing line can be
determined.

2. Same—Adverse Possession.

In proceedings to procession land, where the defendant claims he has
been in adverse possession up to the location of the line he claims, with
supporting evidence, which the plaintiff disputes, an instruction is proper
that the jury consider the possession of the respective parties, with respect
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to the disputed line, as evidence to determine its loeation; and if the
defendant’s adverse possession for twenty years or more up to that line
was sufficient, it should be found in accordance with his contention.

3. Processioning-—Surveyor—Conduct of Parties—Evidence.

Testimony of the surveyors and the conduct of the parties as to the
location of the disputed line between adjoining owners in proceedings to
procession it does not necessarily establish it, but is only evidence thereof.

{26) Crvrr. acrion, tried before Allen, J., and a jury, at September
Term, 1916, of MARTIN.

This is a proceeding brought to procession land and to determine the
dividing line between lands of the parties, under Revisal, ch. 101, and it
is so designated in the pleadings,

There was a verdict for the plaintiff, and from the judgment therein
the defendant Ange appealed.

A. R. Dunning for plaintiff.
8. J. Everett for defendant,

WaLkEeg, J.  The nature of a processioning proceeding has frequently
been considered and decided by this Court. Its primary and leading
purpose is to settle boundaries as between adjoining proprietors of land;
but while this is the main object, the title to land may necessarily become
the subject of inquiry, in order to ascertain the ultimate fact as to the
true location of the boundary. In such proceedings, unless perhaps both
parties claim under a paper title, it will be difficult if not impossible to
confine the investigation required to the mere location of the dividing line,
When both parties claim by right of possession, or one by a paper title
and the other by adverse possession, it will become necessary in the large
majority, if not all, of the cases to ascertain the nature and extent of the
possession, and, even in the case of a claim under a paper title, the true
location of corners and of boundaries, as preliminary to the location of
the dividing line which is in dispute. So that it may, speaking generally,
be safely said that the title to the land is not involved in such a proceed-
ing; but that means that it is not directly involved, for in many cases, as
we have already shown, it may become incidentally one of the questions
or issues in the case, which must be decided before the main issue as to the
location of the dividing line can be determined. The case of partition
proceedings is a similar one and illustrates the point, as shown in Woody
v, Fountain, 143 N. C., at p. 69. There the question of title is not neces-

sarily involved, but it may become necessary upon a plea of sole
( 27) seizin to determine, first, how the parties stand with reference to
the title before deciding whether they are tenants in common and
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entitled to partition. It is a preliminary question which must be settled
before the relief prayed can be granted.

A partition proceeding will very often run into an action of ejectment,
and the same may be said of a processioning proceeding. In the latter
case the ownership of theland on either side of the alleged disputed line,
which is a prerequisite to the right of having the land processioned, cannot
always be determined by mere occupancy, but often will require an inves-
tigation of the title, as in other cases where the issue is not primarily
involved. The failure to note this distinction between a proceeding where
the location of a line is solely involved and one where the title may inci-
dentally arise has caused the question in this appeal to be presented and
the Court to be misunderstood. We have held in numerous decisions that
the question of title may be raised by the pleadings or by the facts of the
particular case. Parker v. Taylor, 133 N. C., 103; Hill v. Dalton, 136
N. (., 339;s. ¢, 140 N. C.,.9; Smith v. Johnson, 187 N, C,, 43 ; Stanaland
v, Rabon, 140 N. C,, 202; Davis v. Wall, 142 N. C., 450; Woody v. Foun-
tain, 143 N. C., 66 (Green v, Williams, 144 N. C., 60; Brown v. Hutchin-
son, 155 N. C., 205. Tt was said in Green v. Williams, supra: “Our
processioning act is similar in some respects to the ‘writ of perambulation’
at common law, which was sued out by consent of both parties when they
were in doubt as to the bounds of their respective estates, and was directed
to the sheriff, who was commanded to make the ‘perambulation’ with a
‘jury, and to set the bounds and limits between them in certainty. Fitz.
Nat. Brev.,, 133. There it was done by consent of the parties, and when
there was no dispute as to the title and none as to the right to oceupy the
adjoining tenements, while with us either of the adjoining proprietors,
where a dispute as to the true dividing boundary has arisen, is entitled
to have the land processioned, without the other’s consent, and even when
the question of title may become incidentally involved, and then all eon-
troverted matters, where there has been an appeal, are settled by the jury
under the guidance of the court.” In this case the judge instructed the
jury that they could consider the possession of the respective parties, with
respect to the disputed line, as evidence to determine where the true line
is located, but that mere possession did not of itself fix the line, it being
only an evidential eircumstance upon the question as to where it is. But
he also told them that “if the defendant, and those under whom he claims,
had been in possession of the land in question up to the lane for twenty
years, or longer, prior to the beginning of this action,” they would answer
the issue according to the defendant’s contention, that is, “beginning at
the stake in the road and running along the lane a straight line by
the poplar to the swamp.” This instruction was given at defend- ( 28 )
ant’s request. The addition to it was correct, as adverse possession
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cannot confer title beyond its limits. When the c¢harge is read as a whole,
as it should be, it is clearly seen that the defendant got the full benefit
of his adverse possession in loecating the line as he eontended it should be.
The only issue submitted (without objection) was: “What is the true
dividing line between the lands of the plaintiff and those of the defend-
ant?” The question in controversy was whether the line ran from A to B
or from A to C. But notwithstanding the form of the issue, the court
allowed the jury to consider the defendant’s possession, and his title
accruing therefrom, in locating the true line. If it be conceded that the
pleadings put the title in issue, the issue did not do so directly, and even
if it did, the defendant has been given the full benefit of his possession,
The jury evidently found that the defendant had no such possession as
established the line at A, C.

The judge was also correct in stating that the testimony of the surveyor
as to the true line did not necessarily establish it, but was only evidence
of it, and the same is true as to the conduct of the parties with reference
to the lane,

There is no error that we ean find in the case which warrants a new
trial.

No error,

Cited: Exum v. Chase, 180 N.C, 96; Geddie v. Williams, 189 N.C.
839 McCanless v. Ballard, 222 N.C. 703; Carswell v. Morganton, 236
N.C. 377,

L. H. SUMNER v. ASHEVILLE TELEPHONE asp TELEGRAPH COM-
PANY axp HENDERSONVILLE POWER aNp LIGHT COMPANY,

(Filed 21 February, 1917.)

1. Master and Servant—Employer and Employee~—Trials—Evidence—Neg-
ligence—Nonsuit.

Where an employee of a telephone company is engaged in attaching its
cables to a messenger wire, 20 feet from the ground, and the proximity
of a high-power wire from another company has made it dangerous for
him to work between a “span’ of poles, to which he has called the atten-
tion of his foreman, who instructs him to leave that “span” and work
beyond, necessitating his working around a pole of the power company
which does not appear to him to be dangerous to do, and there is evi-
dence that the foreman knew of the danger at this pole at the time: in
his action against the telephone company for damages he received at
the power company’s pole, it is Held, that a judgment of nonsuit was
properly disallowed, the negligence of the foreman in failing to warn the
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employee being that of a vice-principal of the defendant company and
attributable to it.

2, Same—Trespasser,

Where a telephone and power company are sued for damages by an
employee of the former arising from an injury from a shock of electricity
occasioned by the latter’s imperfectly insulated wires, and received by the
employee of the telephone company while acting under the instruection of
his foreman, in attempting to get around the pole of the power company
while hanging his principal’s cable on a messenger wire 20 feet above the
ground : Held, both the telephone company and its employee were tres-
passers upon the pole of the power company, and the latter company being
only liable for injuries willfully or wrongfully inflicted, a judgment of non-
suit upon the evidence in this case should have been rendered as to that
company.

C1vip acTion to recover damages for alleged negligence resulting ( 29 )
in serious physieal injuries, tried before Harding, J., and a jury,
at June Term, 1916, of BuncoMBE.

There was evidence on the part of plaintifi tending to show that in
August, 1915, the defendant, the Telephone and Telegraph Company,
was putting up a line of poles and wires on Eighth Avenue in Hender-
sonville, N. C., and that plaintiff, an employee of said company, was en-
gaged in attaching the cable to the messenger wire along said defendant’s
poles and in close proximity to and, in places, touching the poles of its
codefendant, the power company, which also had its line along said
street; that in doing his work plaintiff was using safety belt and strap,
the seat being about twenty feet from the ground and eighteen inches be-
low the messenger wire, and as plaintiff would attach or clip the cable to
the messenger wire he would push his seat along this wire as his work
progressed ; that the wires of the telephone company were not charged
with electricity at the time, and when they were, did not, under ordinary
conditions, carry sufficient current to cause serious injury; but the wires
of the power company, which were at points very near the telephone
company’s wire, usually carried a current of high voltage and import-
ing serious menace when not properly insulated; that on the day in
question, while plaintiff was performing his work, he came to a “span”
(the distance between two poles) where the wire of the power company
had sagged so as to be threateningly near the telephone company’s
messenger wire, and he called the attention of his foreman or boss to
this condition and was directed by him to leave that span and go to
another ahead where there appeared to plaintiff to be no danger exist-
ent or threatened ; that in the endeavor to carry out the order he passed
around and necessarily touched a pole of the power company which was
wet and had become charged with electricity of dangerous voltage by
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reason of a defective or leaky transformer attached to a cross-arm on
the pole; that in the effort to pass around this pole and go on with his
work, he received an electric shock, rendering him for a time unconscious

and causing serious and painful injuries; that the foreman or
(30) boss who gave the plaintiff the order to go to another span was

aware of the defect of the transformer and of the threatening con-
ditions incident to it, but did not communicate such knowledge to plaintiff
orin any way warn him of the danger, and plaintiff did not know or have
opportunity to know that an injury was likely.

There was denial of liability on the part of both defendants, with
evidence in support of their positions, and there were facts in evidence
tending to show that the boss fully communicated to plaintiff all he knew
of the transformer and the dangers incident to its condition, and that
plaintiff acted throughout in full assumption of any and all risks incident
to the work and to his manner of doing it.

On issues submitted, the jury rendered the following verdict:

1. Was the plaintiff injured by the negligence of the defendant, the
Asheville Telephone and Telegraph Company, as alleged in the com-
plaint? Answer: “Yes.”

2. Was the plaintiff injured by the negligence of the defendant, the
Hendersonville Light and Power Company? Answer: “Yes.”

3. Did the plaintiff by his own negligence contribute to his injury,
as alleged in the answer of the defendants? Answer: “No.”

4, What damages, if any, is the plaintiff entitled to recover? Answer:
({$2’000_”

Judgment on the verdict, and defendants excepted and appealed.

Jones & Williams for plaintiff.
B. J. Olay and A. Hall Johnston for defendant Telephone Company.
Merrimon, Adams & Adams for defendant Power Company.,

Hoxe, J., after stating the case: We have carefully considered the
record and exceptions and find no error therein which gives the tele-
graph and telephone company any just ground of complaint. The posi-
tions insisted on by the*defendant were substantially recognized and
approved by the court either in the gemeral charge or in response to
prayers for instructions presented by defendant, except the motion that
the case be nonsuited and the prayer that the judge charge the jury
that, on the evidence, if believed, no liability should attach. But these
exceptions could not be sustained in view of evidence on the part of
plaintiff tending to show that the plaintiff’s foreman or boss knew of
the defect in the transformer and gave the plaintiff the order to pro-
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ceed with his work without telling him of conditions or in any way
informing him of the danger incident to the work under conditions as
they actually prevailed.

Under our authorities, and on the facts in evidence as they have been
accepted by the jury, this foreman or boss stood towards the plaintiff in
the position of vice-prineipal, rendering the company responsible
for his negligent default in failing to properly warn the plaintiff ( 31)
of the defects in the transformer on the poles of the power company
and of the dangers incident to existent conditions. Beal v. Fibre Co., 154
N.C., pp. 147-155; Chesson v. Walker and Myers 146 N. C.,'511; T'urner
2. Power Co., 119 N. C,, 387. And there is nothing, elther in the con-
duet of plalntlff or in hls contract of employment, that, as a matter of
law, operates to protect said defendant from such hablhty Mobile
Electric Co. v. Sauges, 169 Ala. 341; Speight v. Rocky Mount Tele-
phone Co., 26 Utah, 483; Codperant Telephone Co: v. St. Clair, 168
Fed., 645; Raab v, Hudson River Telephone Co., 123 N. Y. Supp., 1037.

In referenee to the other defendant, the light and power company,
we do not see that any recovery can be sustained. There is nothing to
show that there was any contract or agreement which gave either the
plaintiff or his employers the right to be upon the power company’s
poles. On the facts in evidence, and as to that company, they were
both trespassers, and, on authority, there has been no breach of duty
toward plaintiff Wh1ch gives him any right to relief. Heskill v. Auburn
Light Co., 209 N. Y., 86; Sias v. Lowell, etc., Co., 179 Mass., 343,
Railway Co. . Andrews, 89 Ga. 653; 9 R, C. L t1tle, “Elect,ricity,”
p.-1207; Curtis on Electricity, sec. 462.

In this last citation it is said: “The well established principle in
the law of negligence, that there ig no liability to trespassers except for
injuries willfully or wantonly inflicted, is applicable to electric com-
panies and electric appliances. Though an electric company may have
been guilty of some neglect in the case of its appointees, it is not liable
for injury to one who is a trespasser as against the company unless the
injury is willfully inflicted.” And our decisions are in approval of
the general principle. Vassor ». E. R., 142 N, C., 68,

We are of opinion, therefore, that on the record the judgment against
the telephone and telegraph company be affirmed, and, as against the
power company, the judgment is reversed and motion for nonsuit be
allowed.

Affirmed as to telephone and telegraph company.

Reversed as to power company.
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(32)
E. C. WHITE v. TOWN OF EDENTON,

(Filed 28 February, 1917.)

1. Appeal and Error—Cities and Towns—Streets—Adverse Possession—
Evidence—Trials.

Title to land used by a town for street purposes cannot be acquired by
adverse possession, and the question as to whether the locus in quo was
ever made a public street and so claimed and used by the town, when it
arises in the controversy, is important, rendering the admission of in-
competent evidence as to such matter reversible error.

2, Cities and Towns—Streets—Adverse Possession—Maps — Trials ~— Evi-
dence.

Testimony that a map of a town had hung for thirty years or more
in the office of the register of deeds of the county and generally used,
without evidence as to who had made it, by what authority, or that the
town had recognized it as official, is incompetent to show, by omission,
that the street had not been made and used by the town, in an action
against the town wherein a citizen claims title by adverse possession.

Crvir acriow, tried at September Term, 1916, of Cmowax, before
Whedbee, J. - From judgment for plaintiff, defendant appeals.

W. 8. Priwott, Ward & Thompson for plaintiff.
Pruden & Pruden, S. B. Shepherd for defendant,

Broww, J.  This is a controversy in respect to the title to a piece of
land in the town of Edenton. The locus in guo is claimed by the plain-
tiff by deed constituting color and adverse possession and by defendant
as a public street of the town. The case was before us at a former term,
and is reported in 171 N. C,, 21, which is referred to for issues.

It is well settled, as stated by the learned judge in his charge, that
once a public street is legally established, adverse possession by a claim-
ant will not bar the municipality. It, therefore, is an important fact
in controversy in this case as to whether the locus in quo ever was made
a public street and so claimed and used by defendant. There was much
evidence on both sides.

For the purpose of showing that this land never was a public street
or claimed as such, plaintiff was permitted to introduce what purported
to be a map of Edenton upon which no such street is shown. The only
evidence offered or relied upon to identify the map as an official map
of the town is that of witness Byrum, who testified: “That map has
been in the register’s office at least twenty-five years, to my knowing. Tt
was recognized by everybody as a plat of the town. Everybody that went
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in asked me what that plat was, and I told them a plat of the town;
that was whenever they wanted to locate a lot. This plat was in the
office before we moved to Edenton, and my father used to send me

there when Mr. Small was then register. It struck me and I asked ( 33)
Mr. Small what it was. I do not think I make any mistake if T

say it had been on exhibition more than thirty years.”

The admission of the map upon such evidence was an error well cal-
culated to prejudice defendant. It was not identified in any manner
as an official map of the town and was not found in its possession, nor
was 1t exhibited in its muniecipal office as a map of the town, but was
found in the office of the register of deeds of the county. There is no
evidence showing who made it or by what authority or that defendant
has ever recognized it as an official map. The proof of its official char-
acter is entirely wanting.

This is not near so strong as a Virginia case in which the map was
rejected. In Harris v. Commonwealth, 20 Grattan, 833, that Court
held: “A map of a city, though made by a former city surveyor and
found in the office of the register of the city, in a book labeled ‘Plans
and Charts,” but not appearing to have been made by authority of the
city government or adopted by it, is not admissible in evidence to prove
the location of a street.”

New trial.

JESSE ANGE v. THE WOODMEN OF THE WORLD.
(Filed 28 February, 1917.)

1. Corporations—Torts—Principal and Agent—Respondeat Superior.

Corporations are held liable for negligent or malicious torts committed
by their agents in the course or scope of their employment, or therein
directed to be done; and when such conduct constitutes an actionable
wrong, the corporation principal, as in other cases of principal and agent,
is liable, not only for the act itself, but for the ways and means in the
performance thereof by the agent.

2, Same—Insurance—TFraternal Orders—Initiation—Rituals—Damages.

Where an incorporated fraternal order does an insurance business as a
principal or controlling feature, with branch or subordinate lodges through
which members are admitted under an initiation or ceremony as prescribed
by a ritual from the sovereign lodge, the latter is regarded as a principal,
nothing else appearing, operating through the subordinate lodges, as its
agents; and where, as a part of this initiation ceremony, an applicant for
membership is led blindfolded in a room, and told that as a test of his
strength, he must pull upon a lever of a certain machine upon which he
is placed, which results in his serious damage from a shock of electricity,
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throwing him upon the floor, ete.: Held, the tort of the subordinate lodge
will be imputed to the sovereign one, and the latter will be held answerable
for the damage proximately caused.

8. Same—Trials——Evidence—Burden of Proof.

‘Where it is made to appear that a sovereign lodge is liable for the
negligence or malicious torts of a subordinate lodge, causing serious
damage to an applicant for membership while undergoing a prescribed
ritual, evidence which takes the case from without the rule, or tends to
show that they were not prescribed by the ritual, or consent given, or of
which the defendant has peculiar knowledge, and relevant to the defense,
should be shown by it.

4. Criminal Law—Consent—Damages.

No consent of the party injured will bar a prosecution or prevent a
civil recovery for acts causing damage which involve a breach of the
criminal law.

(34)  Cuir actiow, tried before Whedbee, J., and a jury, at August
Term, 1916, of WasmINaTON,

The action was to recover damages for physical injuries received when
plaintiff was being initiated into a subordinate lodge of defendant, the
Sovereign Camp of the Order.

At the close of plaintiff’s testimony, on motion, there was judgment
of nonsuit, and plaintiff excepted and appealed.

W. M. Bond, Jr., for plaintiff.
G. V. Cowper, R. H. Lewis, Jr., and B. A, Whitaker for defendant.

Hoxs, J. From the testimony introduced by plaintiff and the admis-
sions in the pleadings, it appeared, or there were facts in evidence tend-
ing to show, that the defendant, the Sovereign Camp of the Woodmen
of the World, was a corporation duly organized and doing an insurance
business on the fraternal plan as a principal or controlling feature, and
that the Jamesville Lodge was & branch or subordinate lodge of defend-
ant through which, with others of like kind, individuals were admitted
as members of defendant lodge under an initiation or ceremony as pre-
seribed by a ritual prescribed and issued by the defendant, the sovereign
lodge, to its subordinates or branches; that on the...... day of June,
1915, plaintiff, having applied for admission as member in defendant
lodge, was being initiated by the local lodge at Jamesville and, as a
part of the ceremony then exercised, plaintiff was blindfolded and
carried into a room, was placed on a machine similar to a pair of plat-
form scales and told to pull a certain lever which would register his
strength, as this was required by the lodge and by the defendant, the
Sovereign Camp; that plaintiff thereupon pulled the lever as directed
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and immediately received a severe shock of electricity which threw him
out on the floor and caused him serious and painful injuries; “that plain-
tiff was then carried to his room, was confined to his bed for some time,
had several fits, has suffered serious and permanent injuries, and

has since been unable to work.” It was further shown that another (35)
individual had been admitted as member of defendant lodge a short

time before the night in question, and that he, too, was placed on said
machine and received an electric shock similar to that described by
plaintiff. A number of witnesses testified to the good health of plaintiff
prior to his initiation and that, since then, he has been under the care and
attention of various doctors; that he had had fits and been unable to
perform his work, etec. Upon this the evidence chiefly relevant to the
issue as the case is now presented, we are of opinion that plaintiff’s excep-
tion to his Honor’s judgment of nonsuit must be sustained.

It is now fully established that corporations may be held liable for
negligent and malicious torts, and that responsibility will be imputed
whenever such wrongs are committed by their employees, and agents,
in the course of their employment and within its scope. Moore v. R, E.,
165 N. C., 439; Huffman v. B. R., 163 N, C., 171; Seward v. B. R., 159
N. C., 241; Marlowe v. Bland, 154 N. C., 140; Sawyer v. B. R., 142
N. C,, 1; Jackson v. Telegraph Co., 139 N. C,, 8347 ; Daniel v. B. E., 136
N. C., 517; Denver, etc., R. R. v. Harris,, 122 U. 8., 601 ; Levi v. Brooks,
121 Mass., 501.

In many of the cases, and in reliable text-books, the term “course of
employment” is stated and considered as sufliciently inclusive; but,
whether one or the other descriptive term is used, they have the same
significance in importing liability on the part of the prineipal when the
agent is engaged in the work that his principal has employed or directed
him to do and the econduct of the agent complained of occurs in the effort
or endeavor to accomplish it. When such conduct comes within the
description and constitutes an actionable wrong, the corporation principal,
as in other cases of principal and agent, is liable not only for “the act
itself, but for the ways and means employed in the performance thereof.”

In Reinhardt on Agency, sec. 335, the position and the reason for it
is very well stated as follows: “If a legal wrong is committed by an
accountable being, the party injured may obtain redress therefor in
damages, If the wrong was committed by his authorized agent or
servant, the result is the same. By ‘authorized agent’ it is not meant to
imply that the wrongful act itself must be authorized by the principal
or master; or that any presumption of that nature must be indulged
before the principal can be held responsible; it is sufficient if the agent
was authorized to perform the act in the performance of which the wrong
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was committed; for the prineipal is responsible, not only for the act
itself, but for the ways and means employed in the performance thereof,

The principal may be perfectly innocent of any actual wrong or
(86) of any complicity therein, but this will not excuse him, for the

party who was injured by the wrongful act is also innocent; and
the doctrine is that where one of two or more innocent parties must suffer
loss by the wrongful act of another, it is more reasonable and just that he
should suffer it who has placed the real wrong-doer in a position which
enabled him to commit the wrongful act, rather than the one who had
nothing whatever to do with setting in motion the cause of such act. ‘In
such cases,” says Story, ‘the rule applies (respondeatl superior), and it is
founded upon public policy and convenience, for in no other way could
there be any safety to third persons in their dealings, either directly
with the prinecipal or indirectly with him through the instrumentality of
agents. In every such case the principal holds out his agent as compe-
tent and fit to be trusted, and thereby, in effect, he warrants his fidelity
and good eonduct in all matters within the scope of the agency.”” And
again, in the same work, section 336, the author says: “Of course, if
the master or principal authorized or ratified the tort, or participated
in it himself, he will be liable for the damages occasioned by it. DBut if
he did not authorize or ratify it he will still be liable if it was done in the
course of the agent’s or servant’s employment; and this is so even if the
master or principal had actually forbidden the act to be done. The test
is, whether the tort was committed in the course of the employment of
the servant or agent; if the wrongful act complained of was outside of
the course of such employment, the master or principal is not liable,
unless it was subsequently ratified.”

It will thus be noted that if the wrong complained of is committed
within the course of the agent’s employment and within its scope, the
principal may be held liable, though it went beyond his express direc-
tion and even contrary thereto. Applying these recognized principles
to the facts in evidence, as they now appear, it is the fairly permissible
inference that this plaintiff, while being admitted to membership in the
defendant, the sovereign lodge, through an initiation carried on by a
local lodge as its agent and for which the defendant had prescribed a
ritual, has received serious if not permanent injuries by reason of a
violent electric shock, used as and purporting to be a part of the cere-
monial. And if these facts are accepted by the jury, and they further
find that injuries of that character were received as the proximate
result of the agent’s conduet in conducting the initiation to member-
ship, the defendant would be properly held liable as for a negligent
wrong and must respond in damages to the sufferer. According to our
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interpretation of the present record, the position is in aceord with the
authorities heretofore cited and is fully supported by well considered
cases bearing more directly on the question. Thompson v. Supreme Tent,
189 N. Y., 294; Mitchell v. Leach, 69 S. C., 419; Kinver wv.
Pheniz Lodge, T Ont., 377; Grand Temple and Tabernacle of (37)
Knights of Tabernacle v. Johnson, (Texas Civ. App.), 171 8. W,

490. This last case seems to have been carried, by writ of error, to the
Supreme Court of the United States, and we do not find that the same has,
as yet, been reported or acted on, but the general principles, as stated in
the opinions of the State courts, are in accord with the other cases we
have cited on the subject. Neither the ritual nor constitution or by-
laws of defendant or of the local lodge, if any such exist, were offered
in evidence by either party on the trial, and it does not appear whether
plaintiff had access to them or not. The case has been disposed of on
the general evidence as to the authority and conduct of the local lodge
as set out in the preliminary statement. Whether in the further de-
velopment of the cause there may be facts available tending to show
that the local lodge is not the agent of the defendant in the matter of
admission to membership in the defendant, the sovereign lodge; whether,
in the ritual prescribed by defendant, the authority of the local lodge
is so regulated and controlled that the act of initiation could in no
sense be held as coming within the course of the agency of the local
lodge, and whether, in the ultimate issue, the plaintiff may be held to
have knowingly consented to the ceremony as carried out, and how far
this may affect his right to recover, these are matters that may be
relevant on the question of the company’s defense, and some of them,
being more particularly within defendant’s knowledge, the proof or the
offering of it would more properly come from the company. Furniture
Co. v. Express Co., 144 N. C., 639; Meredith v. B. E., 137 N, C., 478;
Mrtchell v. R. R., 124 N. C., 236; Lawson on Presumptive Evidence,
Rule 5. And in reference to the effect of plaintiff’s consent, if there
was any knowingly given, it may be well to note the decisions in this
jurisdietion to the effect that no consent will bar a prosecution nor pre-
vent a eivil recovery for acts causing damage which involve a breach of
the criminal law. S. ». Williams, 75 N. C., 134; Bell v, Hansley, 48
N. C., 151.

Defendant cited and greatly relied upon the case of Juniper Sov.
Camp v. Woodmen of the World, reported in 127 Federal, 635, as in
contravention of our present disposition of the cause. In that case the
Court in its opinion refers to a ritual offered in evidence and tending
to show that the injuries received were entirely outside of any part of
the ceremony as therein contained, and, further, to a position, as sup-
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ported by the testimony or contended for by defendant, to the effect that
the particular act causing the injury was not a part of the ceremony
of initiation at all, but oceurred after and when the claimant had become
a member of the local lodge. Neither the ritual nor any provision of the

same nor any evidence of the kind suggested was offered on the
( 38 ) present trial, and we do not consider it permissible—assuredly it

is not desirable—to indicate, by anticipation, what effect such re-
strictive evidence, if it existed, might have on the plaintiff’s right of
action. Apart from this, the case relied on, in its general aspects, does not
seem to be in accord with the principles of imputed responsibility for the
torts of an agent as it prevails in this jurisdiction.

On the record as it now stands, we must hold and direct that the judg-
ment of nonsuit be set aside and the cause, on proper issues, be referred
to the decision of the jury.

Reversed.

Cited: Munick v. Durham, 181 N.C, 193; Speas v. Bank, 188 N.C.
529; Hunt v, Eure, 189 N.C. 489 ; Elmore v. R. R., 189 N.C. 672; Kelly
v. Shoe C'o., 190 N.C. 411; Johnson v. Hospital, 196 N.C. 612 ; Ferguson
v. Spinning Co., 196 N.C. 816; Dickerson v. Refining Co., 201 N.C. 98;
Robertson v. Power Co., 204 N.C. 861; Long v. Eagle Store Co., 214
N.C. 150; Robinson v. McAlhaney, 214 N.C. 182; Daniel v. Packing Co.,
215 N.C. 764.

EULA B. SATTERWAITE ET AL. v. W. H. WILKINSON.
(Filed 28 February, 1917.)

1. Wills—Interpretation—Intent.

The object in construing a will is to give effect to the testator’s intent
as gathered from the language of the entire instrument, rejecting no
words or language if a meaning can be given them, and, if possible, recon-
ciling seeming repugnancies between its different provisions.

2, Same-—Estates—Contingent Limitations—Powers of Disposition—Deeds
and Conveyances.

A devise to the wife of testator’s property, including lands, with power
to dispose thereof for her maintenance and for the support of a named
son, and for his education, but if his widow die before the son, the latter
to be the ‘“entire heir of the remaining property” upon certain conditions,
then with contingent limitation over; and if the son live to be 21 years
of age, ete., the property “is to be at his own disposal.” After the death
of the widow and upon the arrival of the son at the age of 21 and the
fulfillment of the conditions, it is Held, construing the will to effectuate
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the intention of the testator as gathered from the whole thereof, the son
took a defeasible fee, with general power of disposition, and his deed to
the land conveyed a good fee-simple title to the purchaser.

Crvir acrion, tried before Whedbee, J., at December Term, 1916, of
BrAUTFORT.

This is an action to recover a tract of land, and both parties claim
under the will of Seth H. Tyson, in which the property in controversy
was devised as follows:

“It is my will and desire to lend unto my wife, Annie Tyson, during
her natural life, all the balance of my estate, both real and personal,
of whatever may be found, consisting of hogs, cattle, sheep, horses, poul-
try, household and kitchen furniture, farming utensils, land,
negroes, cash, notes, accounts, ete., after the payment of all my (39 )
just and lawful debts. I further leave it my will and desire that
my wife, Annie Tyson, shall take care of, raise and educate our son,
George T. Tyson, and that she shall be at liberty at any time to sell or
dispose of any part or parcels of the remaining property for to live upon
herself and enable her to raise and educate our son, George T. Tyson,
with land and negroes, except those are not to be sold, but may be rented
or hired out if she chooses.

“Should my wife, Annie Tyson, die before her son, George T. Tyson,
it is my will and desire that our son, George T. Tyson, should be the
entire heir of the remaining property upon the following condition, viz.:
Should he die leaving neither wife nor lawful bodily begotten heirs, it
is my will and desire that brothers John O. Tyson and Thomas O.
Tyson be the final heirs for the remaining property, to be equally divided
between them.

“N. B.—Should our son, George T. Tyson, live to be 21 years old -and
of sound mind, the property is to be at his own disposal; but should he
not be of sound mind, leaving neither wife nor lawful bodily begotten
heirs, for brothers John O. and Thomas O. Tyson to be the heirs as
above described. But should our son, George T. Tyson, at his death
(being of any age) leave wife or heirs as above described, they are to
be the heirs.”

Annie Tyson died leaving surviving her George T. Tyson, who, after
he became 21 years of age, and being of sound mind, conveyed the land
in controvergy by deed in due form to convey a fee simple, under which
the defendant Wilkinson claims.

That the said George T. Tyson died in July, 1916, leaving surviving
him his widow and five children, who are the plaintiffs in this aection.

His Honor held, upon these facts, and so adjudged, that George T.
Tyson had the power under the will of Seth Tyson to convey the land
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in controversy, and that the defendant was the owner thereof, and the
plaintiffs excepted and appealed.

Daniel & Warren for plaintiffs.
Small, MacLean, Bragaw & Rodman for defendant.

Arrex, J.  The object of construction in passing upon the provisions
of a will is to discover and effectuate the intent of the testator.

It is presumed that every part of the will “expresses an intelligible
intent, 7. e., means something” (Wooten v. Hobbs, 170 N. C., 214), and
this intent is not only to be “gathered from the language used, if pos-
gible” (Freeman v. Freeman, 141 N. C.,, 99), “but in seeking for his
intention we must not pass by the language he has used. If we do,
we shall make the will and not expound it.” Alexander v. Alexander,

41 N. C., 231, approved in McCallum v. McCallum, 167 N. C., 811,
(40)  Itis also a rule of construction that “Every part of a will is to

be considered in its construction, and no words ought to be
rejected, if any meaning can possibly be put upon them. Every string
should give its sound” (Edens v. Williams, 7T N. C., 81), or, as expressed
by Glaston, J., in Dalton v. Scales, 37 N. C., 523, “In the interpretation
of wills it is the clear duty of the court to give effect to each and every
part of the instrument, and, if it be possible, to reconcile all seeming
repugnances between its different provisions. As the instrument is an
entire act, intended to operate altogether and at the same moment, it is
not to be admitted, unless the conclusion be irresistible that the testator
had two inconsistent intents, and has left a declaration of both these
inconsistent intents as constituting a law for the disposition of his
property”; and also: “When language is used having a clearly defined
legal signification, there is no room for comstruction to ascertain the
intent; it must be given its legal meaning and effect.” Campbell v.
Cronly, 150 N. C., 469.

We must then examine the whole will; must reconcile, if possible,
apparently conflicting provisions; must assume that all language used
means something, and give proper effect to words having a definite legal
meaning, in the absence of a contrary intent, clearly expressed.

‘When these principles are applied to the terms of the will before us,
we find that the testator devises the land in controversy to his son,
George T. Tyson, in language which the plaintiffs do not contend, stand-
ing alone, would not confer a fee-simple estate, and he then provides
that if his son is of sound mind when he reaches 21 years of age (and
both facts are found to exist), “the property is to be at his own disposal.”

The ordinary meaning of “property at his own disposal” is that it is
property which he can dispose of; get rid of; part with; relinquish;
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alienate; effectually transfer (3 Words and Phrases, p. 214), and this
is the interpretation put on similar language in Parks v. Robinson, 138
N. C., 269, in which it was held that “Where a testator died, leaving
a widow and minor children, and by his will gave to his wife ‘during
her natural life and at her disposal, all the rest, residue, and remainder
of his real and personal estate,” that the wife was given an estate for
life, with a power to dispose of the property in fee.” This authority is
approved in Mabry ». Brown, 162 N, C., 221; Griffin ». Commander,
163 N. C., 232, and in- other cases.

We have, then, an express power in the son to dispose of, to convey,
without restriction and without qualification that it should not be exer-
cised if he married and had children born to him, and we cannot refuse
to give effect to this important provision unless irreconcilable with other
parts of the will, and we do not think it is so.

The son was not of age, was unmarried, and had no children, (41 )
when the will was made, and he and the wife of the testator were
the only persons living to whom was due a moral or legal obligation, and
they were the principal objects of his bounty.

He gives his wife a life estate in real and personal property, with
power to dispose of any of it except land and negroes. He then provides
that upon the death of the wife the son shall be the “entire heir,” but
that if he dies leaving neither wife nor children, the property shall
belong to two brothers of the testator, and that if he leaves wife and
children they are to be the “heirs”; but he also says: “N, B.—Should
our son, George T. Tyson, live to be 21 years old and of sound mind,
the property is to be at his own disposal.”

If this does not mean the full and unqualified power to convey after
he became 21, it means nothing, as he must die leaving wife and children
or having none, and in one event the wife and children would say you
cannot convey because there is a limitation over to us, and in the other
the two brothers would take the same position because of his death
without wife or child, and no condition could arise in which he could
dispose of the property.

We are therefore of opinion that this provision of the will must stand,
and that full effect may be given to all parts of the will by adopting
the construction that George T. Tyson took a defeasible fee, with a
general power of disposition, and it follows that the defendant acquired
title under the conveyance.

Affirmed.

Cited: Darden v. Matthews, 173 N.C. 188; Hinson v. Hinson, 176
N.C. 614 Reid v. Neal, 182 N.C. 198; Pilley v. Sullivan, 182 N.C. 496;
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Ledbetter v. Culberson, 184 N.C. 490; Williams v. Best, 195 N.C. 326;
Smith v. Mears, 218 N.C. 197; Williams v. Rand, 223 N.C. 737,

RILEY W. EDWARDS v. H. H. PROCTOR ET ALS.
H. H. PROCTOR ET ars. v. RILEY W. EDWARDS.

(Filed 28 February, 1917.)

1. Contracts, Executory—Implied Promise—Mutual Rights.

Parties to an executory contract for the performance of some act to
be done in the future impliedly promise not to do anything to the harm
or the prejudice of the other inconsistent with their contractual relations;
and the promisee has an inchoate right to the enforcement of his bargain,
which becomes complete when the time for such performance arrives and
the promisor prevents it.

2, Same—Renunciation—Rights of Action.

‘Where the promisor of an executory contract announces to the prom-
isee that he will not perform the conditions or pay the agreed con-
sideration for the promisee’s performance of his part thercunder assumed,
and the renunciation is positive, distinet, and unequivocal, the promisee
may regard the contract as breached and immediately bring suit for
damages therefrom arising.

3. Same—Trials——Evidence—Nonsuit.

In an action for damages arising from defendants’ alleged renunciation
of their contract, whereunder the plaintiff was to cut their timber at a
stipulated price, evidence is insufficient of an unequivocal renunciation
which tends only to show that the defendants instructed the plaintiff to
stop cutting the timber, which plaintiff refused to do, and was then told
to shut down cutting for a few days, until they returned and let him know ;
that the plaintiff did so, and not hearing again from the defendants,
began sawing for other parties. In this case it appears that plaintiff was
operating at a loss and was indebted to the defendants at the time of the
alleged breach.

4. Contracts, Executory—Cutting Timber—Renunciation—Options — Evi-
dence.

An option given on defendants’ lands whereon the plaintiff was cutting
their timber under a contract with them is not of itself a renunciation by
the defendants of their contract that will justify the plaintiff in stopping
the performance of his obligation thereunder and sue for damages he
claims to have sustained by reason of the alleged breach thereof by the
defendants, unless it appears that the optionee has availed him of the
privilege of purchase, has acquired the title, or in some way the plaintiff
has been thereby prevented from performance of his part of the contract.
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Crvir acTion, tried before Whedbee, J., and a jury, at October (42 )
Term, 1916, of BEAUFORT.

Plaintiff Riley W. Edwards brought an action in the Superior Court
of Beaufort County against H. H. Proctor and L. Y. Holliday to recover
damages for a breach of a contract by which they employed him to cut
timber on their land, and they brought an action in Pitt County against
him to recover a balance due on said contract to them by Edwards. The
two cases were consolidated, and by agreement tried together in Beau-
fort County, and the following verdict rendered under the instructions
of the court:

1. Did the plaintiffs and defendants enter into a contract for the
cutting and manufacture of lumber, as alleged in the complaint in
Edwards v. Proctor et al.? Answer: “Yes.”

2. Did Proetor and Holliday wrongfully breach said contract, as
alleged by Edwards? Answer: “No.”

3. If so, what damage is Edwards entitled to recover? Answer:
“None.” '

. 4. Did Edwards wrongfully breach said contract with Proctor and
Holliday, as alleged? No answer.

5. If so, what damages are Proctor and Holliday entitled to recover
on account of said breach? No answer.

6. In what amount, if any, is Edwards indebted to Proctor and Holli-
day for money advanced over and above the value of the lumber delivered
and other offsets? Answer: “$278.50.”

Plaintiff Edwards alleged that Proctor and Holliday had com- ( 43 )
mitted a breach of contract, by ordering him to stop operations
at the mill, which entitled him to sue at once for his damages. The evi-
dence of plaintiff was that Holliday told him “to saw the logs he had
already cut and not to saw any more,” to which Edwards replied that
he would not stop, or could not stop, until Mr. Proctor told him to do so,
and that he would have to come down, and then both tell him to stop the
cutting of timber. Holliday said he would send Proctor, and Proctor
did go to the mill and told Edwards “that he wanted him to shut down,”
to which Edwards replied “that he was not going to shut down until
Proctor had paid him for the timber,” and Proctor said, “Well, go on
and cut the timber.” When he walked off he remarked: “Shut down for
a few days, and I will come back and let you know.” He did not come
back and tell Edwards what to do. Proetor and Holliday did not state
why they wanted Edwards to stop the mill, but did say that they had
given an option on the land.

William Smith, plaintiff’s witness, testified that Holliday had told
him that he had just gone to Riley Edwards to see if he would shut
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down the mill and stop cutting the timber, and that he thought Edwards
would do so. He also stated that Riley Edwards had said to him that
Holliday wanted him to stop, but that he had told Holliday he would
not do it until Proctor said so. Edwards stopped the mill) except a few
days, when he sawed for some other parties.

The court held that the evidence did not show such a breach by
Proctor and Holliday as entitled plaintiff to sue, and instructed the
jury accordingly, directing the answers to the issues, the amount of
recovery, $278.50, being agreed upon by the parties. Plaintiff Edwards
appealed.

Harry McMullan for plaintiffs.
Ward & Grimes for defendant.

Warker, J., after stating the case: When parties enter into a con-
tract for the performance of some act in the future, they impliedly
promise that, in the meantime, neither will do anything to the harm or
prejudice of the other inconmsistent with the contractual relation they
have assumed. The promisee, it also has been said (and this seems to
be the better reason), has an inchoate right to the performance of
the bargain, which becomes complete when the time for such perform-
ance has arrived, and, meanwhile, he has a right to have the contract
kept open as a subsisting and effective one, as its unimpaired and unim-
peached efficacy may be essential to his interests. Clark on Contracts
(1904), p. 445, 447 Frost v. Knight, L. R. 7 Exch., 111. It has, there-

fore, been held (the Massachusetts court dissenting from this view
(44 ) in Daniels v. Newton, 114 Mass., 530; 19 Am. Rep., 384) that if

one party to the contract renounces it, the other may treat the
renunciation as a breach and sue for his damages at once, provided the
renunciation covers the entire performance to which the contract binds
the promisor. 9 Cye., 685, 636, and notes. The authorities do not seem
to be fully agreed as to the precise ground upon which the principle
should rest, although it is almost universally considered, and held, that
it does exist. We need not stop to inquire as to the exact reason for the
prineiple, but may well content ourselves with a general statement of it.
A full discussion of it will be found in 9 Cye., 635 et seq., and notes to
the text; 6 Ruling Case Law, sec. 885, and in the cases hereinafter cited.
It is said in Ruling Case Law, supre (omitting immaterial matter):
“When the promisee adopts the latter course, treating the contract as
broken and himself as discharged from his obligations under it, he
resolves his right into a mere cause of action for damages. His rights
acquired under it may be deslt with in various ways for his benefit and

86



N.C.] . SPRING TERM, 1917,

EDpwARrDS v. PROCTOR ; PROCTOR v. EDWARDS.

advantage. Of all such advantages the repudiation of the contract by
the other party, and the announcement that it will never be fulfilled,
must of course deprive him. It is, therefore, quite right to hold that
such an announcement amounts to a violation of the contraet in omni-
bus, and that upon it the promisee, if so minded, may at once treat it
as a breach of the entire contract and bring his action accordingly.” In
order to justify the adverse party in treating the renunciation as a
breach, the refusal to perform must be of the whole contract or of a
covenant going to the whole consideration, and must be distinet, un-
equivocal, and absolute, although the renunciation need not necessarily
be made at the place of performance named in the contract. It may
be observed, however, that the renunciation itself does not tpso facto
constitute a breach. It is not a breach of the contract unless it is
treated as such by the adverse party. Upon such a repudiation of an
executory agreement by one party, the other may make his choice be-
tween the two courses open to him, but can neither confuse them nor
take both.” We have not considered the measure of damages, as if there
were a cause of action, for the reason that there was a nonsuit below,
and it is, therefore, not relevant to the discussion. The law is well
settled that the renunciation must be a positive, distinet, unequivocal,
and absolute refusal to perform the contract in order to justify a suit
at once for a breach and a recovery of damages therefor, 9 Cye., at p.
637; Smoot’s case, 82 U. 8. (15 Wall.), 36, 48; Hosmer v. Wilson, 7
Mich., 294 ; Vittum v. Estey, 67 Vt., 158; Zuck v. McClure, 98 Pa. St.,
541. Tt is said in Vittum v. Estey, supra: “As to a breach by renuncia-
tion, it is settled law in England and many jurisdictions here that when
one party to a bilateral contract, before the time of performance

on his part has arrived, repudiates the entire contract, or a part ( 45)
of it that goes to the whole consideration, and declares that he

will no longer be bound by it, the other party may, if he pleases, act upon
the declaration and treat the contract as thereby broken and at an end
for all purposes except for bringing a suit upon it, which he may bring
at once without waiting for the time of performance. Or, to put it as
Lord Blackburn does in Mersey Steel and Iron Co. v. Naylon, Bensir &
Co., 9 Appeal Cases, 434, 442, the other party may say: ‘You have given
me distinet notice that you will not perform the contract. I will not wait
till you have broken it, but will treat you as having put an end to it, and
if necessary will sue you for damages; but, at all events, I will not go on
with the contract.” But declarations that do not amount to an absolute
and unequivocal refusal to perform the contract cannot be treated as a
renunciation of it,” citing Dingley v. Oler, supra, and Johnston v.
Milling, L. R. 16 Q. B. D, 460. If we examine the proof in this case,
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no positive and absolute renunciation appears which gave the plaintiff
a right to sue upon the contract for damages, as for a present breach
of it. MHolliday, it is true, had ordered the plaintiff Edwards to stop
the mill after he had sawed the logs on hand or already cut. If the
evidence had stopped here, the case might have been quite different from
what we hold it is. But that is not all of it. Edwards refused positively
to obey the order, or to consider it as a renunciation of the contract and
a breach thereof. He insisted that the order must come from both of
the parties, Holliday and Proctor, and that the former should send
Proctor to see him, which was assented to and done. When Proctor
came, he also told Edwards “to shut down,” but this Edwards declined
to do until he was paid for what he had already done. Proctor then
told him “to go on and cut the timber,” and then added, as he walked
away: “Shut down for a few days, and I will come back and let you
know.” This left the matter open for an agreement as to what should
be done, a few days being allowed for reflection; but never afterwards
was there any positive, unequivocal, or unqualified order to quit. If
Edwards wanted the matter settled by a distinet understanding as to
what he should do, “go on or stop,” it was easy for him to have inquired
of the defendants and got an answer about which there could be no
doubt or uncertainty. Instead of pursuing this course, being, as sug-
gested, “behind with the defendants,” he preferred to end the contract
and sue for damages upon the theory that there had been a breach. He
acted prematurely and inconsiderately in supposing that the time had
arrived for him to proceed by suit to vindicate his supposed rights. The
declarations of Proctor were not stronger or more unequivocal than
those of defendant in Dingley v. Oler, 117 U. 8., 490, a case much cited
on this question, and where the language was: “We cannot, therefore,

comply with your request to deliver to you the ice claimed, and
( 46 ) respectfully submit that you ought not to ask this of us in view of

the fact stated herein.” This was written in reply to a peremptory
demand from plaintiff for a delivery of ice immediately, under a contraet
for the same. The defendant had promised to deliver later, if the price
changed, and expressed the hope that a more favorable view would be
taken, upon reflection. The Court said as to these facts: “This, we
think, is very far from being a positive, unconditional, and unequivocal
declaration of fixed purpose not to perform the contract in any event
or at any time. In view of the consequences sought to be deduced and
claimed as a matter of law to follow, the defendants have a right to
insigt that their expressions, sought to be converted into a renunciation
of the contract, shall not be enlarged by constructions beyond their striet
meaning.” The Court also said that the implied request by the defend-
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ant in that case for further consideration, based upon the peremptory
demand by the defendant, left the matter open. And so we think in
this case, that when Proctor had said, “You may go on and cut,” or
used words to that effect, and there was no further order to shut down
permanently, there was no such positive, absolute and unequivocal re-
nunciation of the contract and refusal to be further bound by it as
constituted a breach entitling plaintiff Edwards to sue for his damages
at once, and the matter was at that time left open for future agreement.
The giving of an option for the sale of the lands to another which,
so far as appears, was not accepted, and never passed any title to the
land, did not constitute such a breach upon the facts of this case. It
seems to be conceded that a sale under it was never consummated, There
is, at least, no evidence that it was, There may be, first, a sale of lands;
second, an agreement to sell land; and, third, what is popularly called
an option. The first is the actual transfer of title from grantor to
grantee by an appropriate instrument of conveyance. The second is a con-
tract to be performed in the future, and, if fulfilled, results in a sale.
It is a preliminary to a sale, and is not the sale. 'Breaches, rescission,
or release may occur, by which the contemplated sale never takes place.
The third, an option, originally is neither a sale nor an agreement to
sell. Tt is simply a contract by which the owner of property (real estate
being the species we are now discussing) agrees with another person
that he shall have the right to buy his property, at a fixed price, within
a time certain. He does not sell his land; he does not agree to sell it.
He only transfers the right, or privilege, to buy at the election of the
other party. The second party gets no land in praesents, nor an agree-
ment that he shall have land, but merely the right to call for and receive
land if he elects to do so. An option is unilateral, depending upon the
will or choice of one of the parties for its conversion into a sale or even
an agreement to sell. Winders v. Kenan, 161 N. C.; 628. The

cases relied on by plaintiff do not apply. The decisions in them (47)
were based upon different facts.

The plaintiff might have enjoyed the full benefit of his contract if
he had not stopped cutting the timber when he did. He had been over-
paid for what he had done, and he risked nothing in suspending a few
days. The jury found, without any serious contest between the parties
as to the amount, that defendant owed a balance of $278.50. The case
shows that he had been advanced the sum of $974.50, and from this was
deducted “$600 for the contract price of cuiting 100,000 feet of timber;
$25 for building a house on premises; $51 for cutting out a right of
way, and $20 for piling timber, leaving balance of $278.50,” the amount
allowed by the jury under the instructions of the court. It seems, there-
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fore, that plaintiff was engaged in a losing business, but if there was
a prospect of its being profitable, he should not have thrown up the con-
tract, but gone on with it to the end and reaped the profit. So far as
we can see from the facts as they now appear, he would not have been
interrupted in his work.

We think the case was correctly submitted to the jury.

No error.

Cited: Trust Co. v. Ins. Co,, 173 N.C, 566; University v. Ogburn,
174 N.C. 430; Highway Com. v. Rand, 195 N.C. 803 ; Pappas v. Crist,
223 N.C. 268.

J. J. SANDERS axp Wire v. A. F. MAY axp W. R. GRIFFIN,
ADMINISTRATORS, ETC.

(Filed 28 February, 1917.)

1. Mortgages—Sales—Agreements to Purchase—Statute of Frauds—Res
Judicata—HEstoppel—Intervenor—Subsequent Encumbrance.

Where a mortgagor of lands has attempted to carry out an alleged
arrangement with another that he will bid in a part of the land at a price
sufficient to pay off the lien, and it appears that there was no writing to
bind such other person to the alleged transaction, and it results in his
denying the right of such other to bid in the land for him, which the
court sustains without appeal taken, resulting in a resale of the land to
pay the mortgage debt; thereafter a second encumbrancer may not inter-
vene and set up the same matter, contending that the first mortgage had
been satisfied, and ask that the junior mortgage and the sale thereunder
be accordingly set aside.

2. Judgments Final.
A judgment is final which decides the case upon its merits without
reservation for other and future directions of the court.

3. Mortgage Sales—Proceeds—Judicial Sales—In Custodia Legis.

The proceeds of a sale of lands under a power thereof contained in a
mortgage are not in custodia legis, or subject to its control, as in judicial
sales.

(48)  Crvie actiox pending in Superior Court of Nasx County and

heard by Stacy, J., May Term, 1916, upon motion by B. E. Morgan
for leave to intervene. His Honor denied the motion and also dismissed
the action without prejudice to the right of said Morgan to proceed other-
wise as he may be advised. From said judgment the petitioner Morgan
and the plaintiffs appealed.
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Jacob Battle for plaintiffs and petitioner.
0. B. Moss, F. S. Spruzll for defendants,

Brown, J. It appears from the pleadings and affidavits in the record
that on 25 January, 1908, plaintiffs borrowed from the defendant bank
$2,000 and gave to secure it a deed of trust to W. H. Griffin, trustee,
conveying three lots or parcels of land in Spring Hope, described in the
pleadings. W. H. Griffin, trustee, died before the foreclosure of the deed
of trust and A. ¥. May and another qualified as his executors. The plain-
tiffs kept the interest paid up on said loan until on or about 19 April,
1918, at which time the bank demanded its money, no part of which,
except the interest, had been paid and all of which was long since due.

There were negotiations between plaintiff and one H. L. Griffin for the
purchase of one of the lots conveyed in the deed in trust, viz.: Lot No, 112,
Block 2, in the plat of Spring Hope.

At request of the plaintiff, this lot alone was sold under the power
contained in the deed to make title, and, according to affidavit of Attorney
Moss, he bid it off at $2,000, at plaintiff’s request, for Griffin, who, as
plaintiff stated to Moss, had agreed to buy the property at that price.
Griffin refused to take the property and we find no legal contract binding
him to do so. The bank afterwards had the three lots advertised at fore-
clogsure sale to realize on its debt.

This action was brought by plaintiffs to enjoin perpetually any fore-
closure and to cancel the deed in trust upon the ground that the debt
was discharged by the first sale. We see nothing to support that claim,
but in any event the matter was heard by Carter, J., on 25 June, 1915,
who rendered judgment passing upon all the contentions of the parties
to the action, and dissolved the injunction. This judgment is set out
in the record and appears to dispose of the rights of all parties to the
action. No appeal was taken.

The three lots were duly advertised and sold under the deed in trust
and it appears that Morgan, the intervenor, was present and partici-
pated in the bidding.

After said sale, on 1 May, 1916, Morgan, trustee, in a subsequent
encumbrance, filed his petition asking leave to intervene and that the sale
be set aside and the first deed in trust canceled. The petition pre-
sents practically the same grounds asserted by plaintiff and dis- ( 49 )
posed of by the Carter decree.

The matter was heard by Stacy, J., at May Term, 1916, who denied
the petition and dismissed the action without prejudice to Morgan’s right
to bring an independent action, if so advised.
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We think his Honor was correct in his view of the case. The judg-
ment of Judge Carter had already disposed of the case and had been
acquiesced in by all parties to the action.

“A judgment is final which decides the case upon its merits, without
any reservation for other and future directions of the court, so that it
is not necessary to bring the case again before the court.” Bunker v.
Bunker, 140 N, C., 18,

No intervenor should at that late day be permitted to come in and have
the same controversy heard and determined for the second time. The lots
were duly sold under the deed in trust. The sale was not a judicial sale
made under a decree of court, and the proceeds of the sale are mot in
custodia legis. ,

We agree with the learned judge below that if the intervenor, Morgan,
is advised that he has a cause of action against the defendants, he should
assert his rights in an independent action.

The judgment of the Superior Court is

Affirmed.

Cited: Land Co. v. Cole, 187 N.C. 456; Bank v. Lewis, 203 N.C. 645;
Veasey v. Durham, 231 N.C. 862; Russ v. Woodard, 232 N.C. 41; Wash-
burn v. Washburn, 234 N.C., 373.

W. P. MERCER v. FRANK HITCH LUMBER COMPANY.
(Filed 28 February, 1917.)

1. Appeal and Error—Appellant—Burden of Proof—Admissions.

‘Where the controversy is over a disputed account in the settlement with
the plaintiff for timber cut by him upon the defendant’s land, and the
defendant offers to introduce in evidence a memoranda his agent had made
of lumber it received, on the appeal of the latter, it is incumbent upon him
to show error in the exclusion of this evidence, which does not appear
when the plaintiff has admitted the delivery of timber to the extent
accounted for on defendant’s books and claims he should be paid a further
sum for additional lumber cut and delivered under this contract.

2. Evidence—Memoranda of Transactions,

Memoranda of entries made as to receipt of lumber under a contract
to cut and deliver it, if in strictness it is not a part of the res gesie, can
only be admitted as substantive evidence in an action to recover under a
contract for payment when the person making them is dead at the time
of trial or unavailable as a witness, and he made them in the line of his
duties, or custom, contemporaneously with the act to be proved, and he
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had knowledge of the relevant facts which they purport to contain; and
the evidence in this case, not falling within the rule, was properly excluded.

8. Accord and Satisfaction—Compromise -— Intent — Trials — Evidence —
Questions for Jury.

In applying the rule that accepting a check in full for a disputed ac-
count will conclude the party, the intent of the party as ascertained by
the jury will control when the evidence is conflicting, and more than one
inference can be drawn therefrom, as, in this case, where the check did
not refer to the particular account or express itself to be in full settle-
ment thereof, and had been refused as such a year or two previous, and
then transmitted in the course of dealings between the parties relating to
other transactions, and the evidence was conflicting as to whether a
statement to that effect had been sent or received with the check, or
whether the debtor had indorsed the check supposing it was in the gen-
eral course of settlement for other matters.

CrviL actiON, tried before Allen, J., and a jury, at November ( 50 )
Term, 1916, of Epcrcomse,

The action was to recover a balance claimed to be due on a sale of
timber, which defendant contended had been fully paid for.

On the trial there was evidence on the part of plaintiff tending to
show, among other things, that in May, 1909, he sold to defendant the
timber to be cut from a tract of land in said county, containing 75 to
100 acres; that the timber in question was very large, long-straw pine
and was to be paid for at $3 per thousand, and the amount of timber
had been estimated by witness at 500,000 feet; that the timber was cut
and hauled off the land by defendant, and thereafter defendant sent
plaintiff a statement showing the amount at 212,500 feet; that plaintiff
knew that there was a mistake, and had same carefully measured on
the stump, getting the number of cuts to the log plainly marked by
sawdust as each stock was sawed, and the amount was 430,000 feet,
and, for the difference, plaintiff had never been paid. The persons
employed by plaintiff to take these measurements testified as to the
amount and to the care with which same had been aseertained. A,
witness by the name of Dupree, whom defendant alleged they had
employed to measure the timber as it was taken off the ground, stated
that this was not done as to all the timber cut; that he knew of 214
trains of 40 cars each, 1,800 to 2,000 feet per car; that he had supposed
another man was measuring it, but, after that time, he measured the
timber and sent statements to each of the parties.

It appeared, also, that plaintiff had sold defendant timber off of
several other tracts of land in the county, about which there seerns to
have been no dispute, the issue between them being as to this tract of 100
acres adjoining H. T. Hinton et al.
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(51) A witness, Frank Hitch, testifying for defendant company,

said, among other things, that he did not have personal knowledge
of the timber or the measurements; that the company had employed a
man named Dupree to measure the timber as it was sent to the Atlantic
Coast Line Railway station, and they had also the record of measure-
ments of the timber at the defendant’s mill where it was unloaded by
the railroad company. These were made by a man named Howard,
who was dead at the time of the trial; that the books showed the amount
of timber in dispute to be 212,558 feet at $3 per thousand. The witness
further testified that he had a statement made out by his bookkeeper,
showing the account between plaintiff and the company, covering dif-
ferent transactions from 1904 down to and including this deal, and
showing a balance due from defendant company on account of $35.75;
that part of this statement had been furnished by the witness Dupree;
that in February, 1910, when plaintiff was in Norfolk, witness had
showed him the statement, putting the amount from this disputed item
at 212,558 feet, and plaintiff objected to the amount as insufficient, and
witness then offered him a check for the balance, as shown, which he
declined to take; that witness took the check back to the office and put
it in the safe, and, a year or so after, when they had some transaction
about timber in another section of the county and in settling, the witness
inclosed him this check and called attention to it as being the check
made out to him last year. This came back through the bank as paid.
The statement of account did not accompany this check when it was
sent, and was just the check for the amount of $35.75.

The plaintiff in his testimony denied that any such account was ever
shown him or that any claim was made that the $35.75 was or purported
to be any settlement for an alleged balance; that witness received the
check in the mail with some other checks for timber, but no statement of
what it was for and no attention was called to it; that witness supposed
it was a check payable on account, and so indorsed it; that he had sold
defendant several other tracts of timber after the timber in dispute was
cut; that witness, in indorsing the check, did not intend or agree to
take same in full.

On this, the evidence chiefly revelant, offered by the parties, the caunse
was submitted to the jury, who rendered a verdiet for plaintiff.

Judgment on the verdict, and defendant appealed, assigning errors.

F. 8. Sprudll and W. O. Howard for plaintiff.
John L. Bridgers for defendant.

Hoxg, J. Objection is made to the validity of the trial for that
the court excluded the written memoranda of Howard, deceased, pur-
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porting to be a measurement of logs hauled from the land in ( 52)
controversy and left at defendant’s mill by the railroad company,

the memoranda described and referred to by the witness Frank Hitch.
It does not clearly appear from the record the exact amount of timber
that these memoranda would have disclosed, but, in any event, we think
they were properly excluded. If they included the same or a less
quantity than defendant’s books showed, they were without practical
significance on the issue, for plaintiff admitted that such amount had
been fully accounted for and he had deducted it from his claim. On that
ground the objection should be overruled, for the burden is on the
defendant to establish reversible error. But if it be assumed that the
memoranda as made by Howard would show an amount greater than
that as contained in defendant’s statement, but less than plaintiff
claimed, we think his Honor made correct ruling concerning them. It is
well understood that written entries or memoranda, shown to have been
made by a third person in the regular course of business, when otherwise
revelant, may be admitted in evidence on the trial of an issue and as
substantive testimony, but in order to their proper reception in this
jurisdietion, and unless in strictness a part of the res geste, it must be
made to appear that the person making them, sometimes styled the
entrant, is dead at the time of trial or unavailable as a witness; that
the entries were made in the line of some duty or custom pursued in the
course of entrant’s business; that they are contemporaneous with the
act to be proved; and that the entrant had knowledge of the relevant
facts which they purport to. contain. Ray v. Castle, 79 N. C., 580;
Chaffee v. U. 8., 85 U. 8., 516; N. J. Zinc Co. v. Lehigh Zinc Co., 59
N. J. Law, 189 ; Jones on Evidence (2d. Ed.), p. 401, sec. 819 (original
sec. 323); 4 Chamberlain Modern Law of Evidence, secs. 2884-85-95
et seq.

Applying the principles, it does not sufficiently appear at what time
these memoranda were made by Howard, nor does it at all appear that
he had any knowledge of the facts which alone would give his act of
measurement gignificance, to wit, that the logs he measured were those
that came off the tract of land in controversy; nor does it appear that
this was otherwise established. The witness Hitch testifies that he him-
self had no personal knowledge of the relevant facts, but “naturally
supposed” that the amount as given in and shown by his books was
correct. On the record and accompanying facts, as they now appear,
all that Howard’s entries could possibly show was that, at some time
not stated, he measured a certain lot of logs delivered by the railroad at
defendant’s mill and which some one had reported to him had come from
a tract of land of plaintiff. Unless this was satisfactorily established,
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the pile of logs measured by Howard was not a relevant fact.
(53 ) On the question, therefore, really in dispute between these parties,

to wit, whether the amount of timber which defendant company
had cut and removed from this particular tract of land of 75 acres
exceeded the amount as shown on defendant’s books, the memoranda
would have afforded no aid to the jury, and were properly excluded.
In this aspect of the matter, the case is not unlike one of the authorities
just cited, of Chaffee v. U. S. That was an action against distillers for
selling whiskey on which no tax had been paid, and which was sup-
posed to have been shipped from their distillery along the Miami Canal
in Ohio, and as evidence tending to show that the defendants had
shipped whiskey in excess of the quantity they had paid taxes on, the
Government offered the books of the collector of tolls in the ecanal and
entries therein in the handwriting of deceased clerks, purporting to have
been made from the reports of captains of boats as to their cargo, etc.
In holding that the admission of these entries constituted reversible error,
Field, J., in reference to them, said: “They were not competent evidence
as declarations of the collectors, for the collectors had no personal
knowledge of the matters stated; they derived all their information
either from the bills of lading or verbal statements of the captains; nor
were the books competent evidence as declarations of the captains,
because it does not appear that the bills of lading were prepared by them
or that they had personal knowledge of their correctness, or that their
verbal statements, when the bills of lading were not produced, were
founded upon personal knowledge; and, besides, many of the certificates
were admitted without calling the captains who signed them, and with-
out proof of their death or inaccessibility.”

It was objected, further, that on the facts in evidence the court refused
the defendant’s prayer for instruction in terms as follows: “If you find
from the evidence the fact to be that the defendant prepared a statement
of all the business between the defendant and the plaintiff, showing the
balance of $35.75 by the defendant to the plaintiff, and offered payment
of the amount of balance; that plaintiff excepted to the statement, and
stated to the defendant that it was not enough; that some time after-
wards the plaintiff accepted and cashed a check for the balance due, as
shown in said statement; then the court instructs that the payment to
and acceptance by the plaintiff was in law a settlement, and you will
answer the issue as to indebtedness ‘No.””

It is the well recognized principle here and elsewhere that when a
dispute exists between two parties as to the amount of an account, and
one sends another a check or makes a payment clearly purporting to be
in full settlement of the claim, and the other knowingly accepts
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it, this will amount to an adjustment, and further action thereon (54 )
is precluded. It is a question, however, of the intent of the
parties, as expressed in their acts and statements at the time, and unless,
on the facts in evidence, this intent is so clear that there could be no
disagreement about it among men of fair minds, the issue must be
decided by the jury. Rosser v. Bynum, 168 N. C., 342; Aydlett v.
Brown, 153 N. C., 334; Armstrong v. Lonon, 149 N. C,, 485; Kerr v.
Sanders, 122 N. C., 635, ete.

In Rosser’s case, supra, the position as it prevails in this jurisdiction
is stated as follows: “It is well recognized that when, in cage of a
disputed account between parties, a check is given and received clearly
purporting to be in full, or when such a check is given and from the
facts and attendant circumstances it clearly appears that it is to be
received in full of all indebtedness of a given character or all indebted-
ness to date, the courts will allow to such a payment the effect contended
for. The position is very well stated in Aydlett v. Brown, 153 N. C,
334, as follows: “That when a creditor receives and collects a check sent
by his debtor on condition that it shall be in full for a disputed account,
he may not thereafter repudiate the conditions annexed to the accept-
ance,” and is upheld and approved in numerous decisions of the Court,”
(citing authorities). And further: “A proper consideration of this and
other cases on the subject will disclose that such a settlement is referred
to the principles of accord and satisfaction, and unless the language and
the effect of it is clear and explicit it is usually a question of intent, to
be determined by the jury.”

Under the principle so stated, the judge could not have given the
instruction as prayed for, which amounts to direction that the receipt
of the check, under the conditions suggested, as a matter of law, would
conclude the plaintiff. The statement showing that it was a balance due
did not accompany the check when sent. It was remitted a “year or so
after the statement had been exhibited.” There was nothing on the
face of the check to show it was intended to be in full and, according to
defendant’s own version of the matter, it was sent in a batch or with
several other checks making payments for timber, arising from transac-
tlons entirely distinct. Plaintiff denies that any such statement ever
was exhibited showing the check was for a balance due and including an
account for the timber in controversy; but, taking defendant’s own
version of it to be true, or such parts of it as appear in the prayer, the
intent with which plaintiff received and cashed the check for $35.75 was
a question of fact, and properly referred by his Honor to the jury.

We find no error in the record, and the judgment for plaintiff is
afirmed.

No error.
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Cited: Supply Co. v. Wait, 181 N.C. 433; Blanchard v. Peanut Co.,
182 N.C. 21, 22; Walker v. Burt, 182 N.C. 829 ; DeLoache v. DeLouche,
189 N.C. 399; Perry v. Surety Co., 190 N.C. 292; Shuford ». Brown,
201 N.C. 25; Alligood v. Shelton, 224 N.C. 757; Moore v. Greene, 237
N.C. 616.

(55)

VAN SMITH BUILDING MATERIAL COMPANY v. JOHN R. PENDER,
TRADING A8 TARBORO HARDWARE COMPANY.

(Filed 28 February, 1917.)

1. Justices® Courts—Pleadings—Verified Statements—Oral Pleadings.

The requirements of Revisal, sec. 488, that pleadings filed subsequent to
a verified pleading, excepting demurrer, shall likewise be verified, applies
only to courts of record, and has no application to pleadings in a justice’s
court, which is not a court of record, and as to which the statute, Revisal,
see. 488, provides that they may be “written or oral.”

2. Same—Appeal—Superior Court—Trials—Evidence-—Questions for Jury.

A paper-writing introduced before a justice of the peace, purporting
upon its face only to be a verified account upon which judgment is sought,
lacking the requisites of a complaint, under the provisions of Revisal, 467,
in failing to state the title of the cause, the name of the county and
parties, will not be considered as a verified complaint on the trial in the
Superior Court, requiring the answer there to be verified; and upon an
oral answer denying the liability and raising the issue, the question is for
the determination of the jury under proper evidence.

Crvin action, tried before Allen, J., at October Term, 1916, of
EnarcomBE.

This is an: action, commenced before a justice of the peace, to recover
$165.

The plaintiff filed the following paper before the justice of the peace:

“CloOMPLAINT.

Vany Smita Buirpine Materian CoMPANY.
DEALERS IN

Lime, Cement, Plaster, and All Building Malterial,

Crarvestox, S. C., February 4, 1915.
Car No. 31516 Atlantic Coast Line.
Sold to Tarboro Hardware Company, Tarboro, N. C.
150 bbls. (600 sks.) Dexter Cement. Price, $1.10. $165.
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Stare oF SourH CaroLINa,
County or CHARLESTON.

Personally appeared before me, Van Smith, who, being duly sworn,
says that of his own knowledge the foregoing account is just and correct,
and that no part thereof has been paid, and said Tarboro Hardware
Company is now justly due Van Smith Building Material Company
the sum of $165, with interest from sixty days from date of invoice,
which is 5 April, 1915, date of invoice being 4 February, 1915.

D. Vax Surrm.

Subseribed and sworn to before me this 14th day of June, 1916. (56)

Given under my hand and notarial seal.
E. P. CamprELL,

[Notary Seal] Notary Public for S. C.

My commission eXPITes.........cccoooriornionioiiirininnns

And the defendant in person, in open court, orally denied liability.”

The action was tried before the justice, and the statement of the
pleadings in the return is as follows:

“Plaintiff complained as per verified account filed. Defendant denies
liability.”

The justice rendered judgment in favor of the plaintiff for $120.50
and costs, from which the defendant appealed.

In the Superior Court the plaintiff moved the court to require the
defendant to file an answer to the verified complaint of plaintiff, set-
ting up any defense he may have to such action. Motion refused.
Plaintiff excepted.

The plaintiff then tendered judgment in his favor for $165, with
interest from 5 April, 1915, and for costs, which his Honor refused to
sign, and he excepted and appealed.

James M. Norfleet for plaintiff.
No counsel for defendant.

Arren, J. The motions of the plaintiff are predicated upon the idea
that a verified complaint has been filed and that the defendant must,
therefore, file a verified answer.

The statute (Rev., sec. 488), which provides that when “Any plead-
ing is verified every subsequent pleading except a demurrer must be
verified,” applies by its terms only to courts of record, and a court of a
justice of the peace is not only not a court of record (Eeeves v. Dawis,
80 N. C., 209; Williams v. Bowling, 111 N. C., 296), but it is expressly
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provided that the pleadings in that court may be “written or oral.”
Revised, sec. 1488,

If, however, it be conceded, as the plaintiff contends, that the statute
(Rev., sec. 488) applies and that a verified answer must be filed in all
cases when the complaint is verified, he cannot take advantage of the
position, because he has not filed a verified complaint.

The paper called a complaint does not state the title of the cause, the
name of the court, the name of the county, or the names of the parties,
as required in complaints by section 467 of the Revisal, and is properly
designated by the justice in his return as a “verified account,” which
may be used as evidence under Revisal, sec. 1625. Nor is it verified as
a complaint. Pell’s Revisal, sec. 489, and cases cited.

It follows that the oral plea of the defendant denying liability
(57) raised an issue which could only be determined by a jury, and
that the plaintiff was not entitled to have an additional pleading

filed, nor to judgment.

Affirmed.

JOHN A. MEEDER v. SEABOARD AIR LINE RAILWAY COMPANY
(Filed 28 February, 1917.)

1. Carriers of Passengers-——Through Trains—ILocal Station—Rules of Com=-
pany.

Railroad companies, in the regulation of their passenger traffi¢, may
make reasonable rules as to their trains not stopping at local stations,
where they have otherwise provided for local travel; and where a pas-
senger has brought his action for damages in being carried on a through
train by a local station at which, under such regulations, the train did
not stop, it must appear that the local travel at such station had not been
sufficiently provided for, in order for him to recover solely on that account.

2. Same-—Punitive Damages—Trials—Evidence.

Evidence is insufficient upon which to base a recovery for punitive
damages for the conduct of the conductor on a through train towards a
passenger thereon while carrying him past a station where, under the
reasonable regulations of the company, such stop was not made, when it
tends only to show that the passenger was informed that the train would
not stop there, repeatedly insisted that his ticket was to that place and the
conductor should stop it there or put him off, whereupon the conductor,
“in a rash and unbecoming manner,” said he would have to get off at a
certain station, and told the passenger that he would pay his 10-cent fare
to the station beyond, a regular stopping place for the train, if the
plaintiff “was that kind of a man.”
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CrviL action, tried at January Term, 1916, of WarreN, before
Stacy, J., upon these issues:

Did the defendant maliciously or willfully, wantonly, and rudely
mistreat and humiliate plaintiff while a passenger on its train? Answer:
“Yes-”

‘What, if any, damage, is the plaintiff entitled to recover? Answer:
“$200.’7

From the judgment rendered, defendant appealed.

Puttman and Williams for plaintiff.
Murray Allen for defendant,

Browx, J. The plaintiff sues to reecover damages as a passenger
because he was wrongfully carried by Ridgeway to Norlina, and for puni-
tive damages because of insulting and humiliating conduet towards plain-
tiff by the conductor of the train.

His Honor charged the jury: “Plaintiff having been given ( 58)
actual notice that the train on which he was riding would not stop
at Ridgeway, the court charges you that the conductor would have been
within his rights to have put him off at Henderson, and that plaintiff
wasn’t entitled to insist upon riding upon that train and stop at Ridge-
way ; and under that rule you will not consider any damages and not any
inconveniences which the plaintiff suffered by reason of being put off at
Norlina, and by reason of going home in the rain, or any sickness he may
have contracted in consequence of such.

“Our Court has held (140 N. C., p. 126, Huichinson v. Railroad)
that a railroad has a right to make regulations that certain trains shall
not stop at all stations, provided there are enough to serve local travel,
and it does not appear that there was not; and plaintiff having knowledge
of that fact, it was his duty to obey the instructions of the conductor and
have gotten off No. 4 and taken No. 20.

(“There is only one question for you to consider, whether the conduct
of the conductor towards the plaintiff was such as to humiliate him on
the train, or to bring him into ridicule in the presence of passengers on
that train. Understanding that fact, the court charges you that though
the train did not stop at Ridgeway, yet he was entitled to courteous treat-’
ment; if the defendant discussed his rights on that train and humiliated
and mistreated him, the defendant would be liable for such conduct, and
punitive damages may be allowed therefor.”)

To the foregoing charge in parentheses defendant excepts.

The Court correctly charged that the plaintiff was not entitled to
recover actual damages because he was carried by Ridgeway to Norlina.
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We think, however, the court erred in submitting the question of punitive
damages to the jury, but should have granted the defendant’s motion.

The plaintiff testified : “The conductor took my ticket and said: “This
train does not stop at Ridgeway and you will have to get off at Hender-
son.” He said it in a rash and unbecoming manner. I told him that train
did stop at Ridgeway. . . . The conductor gave me my ticket back and
said: ‘You will have to get off at Henderson.” I told him my ticket
carried me to Ridgeway. He told me if I did not get off he would have
me put off at Henderson. Coach was crowded that day; those in front
and behind me heard what he said. After we got to Raleigh he said:
“Your stop is at Henderson.” After we left Raleigh he came through the
car again and said my stop was at Henderson. I said: ‘If you want me
to get off—if you do not want to carry me to Ridgeway-—then you can
put me off.” I told him my ticket called for Ridgeway and I did not want
to get off anywhere else. I refused to pay my fare to Norlina. He then

said: ‘If you are that kind of a man, I will give you 10 cents
(59 ) to pay your fare to Norlina.” I got off at Norlina when the train
stopped.”

On cross-examination plaintiff testified: “I told the conductor my
ticket was for Ridgeway and I was determined to get off there. Don’t
know that I said that I was not going to get off anywhere else. I said
that my ticket did not call for Henderson. Conductor did not say any-
thing about a local train. I knew there was a local that came about
7 o’clock; No. 4 was a through train. Don’t know the names of any
conductors except Gibson. I asked him his name. I wanted to know the
name of the man that carried me by. I told him that I was going to
make a test case of it; I told him he was going to hear from me again.
I thought about bringing a suit. Don’t know whether I told Gibson or
not that I was going to bring a suit.”

On redirect examination he testified: “A local train passed Henderson
about 7 o’clock; that was the first train I could have gotten home on.
Decided to sue the railroad company because I thought the conductor
treated me with ridicule and humiliated me.”

In Rose v. R. R., 106 N. C., 168, the conductor discovered soon after
taking charge of the train that the plaintiff and his wife did not have
proper tickets, and he said, “in a brusque, decided manner” (address-
ing the husband) : “This is Halifax, if you are going to get off.” The
husband replied: “I have no intention of getting off unless you order me
to get off.” The conductor then said, very decidedly, rudely, and
quickly: “Then, I order you off.” The husband and wife got off, but
came immediately back and paid their fare. The Court held that the
right of the plaintiffs to recover punitive damages was erroneously sub-
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mitted to the jury. The Court said: “A railway company cannot be
held liable to answer in damages because its servant, who is required to
collect fares and protect it against imposition by expelling those who
have not paid in the time that elapses between stations that are often
but a short distance apart, informg a husband in a brusque manner, in
the presence of his wife, whose head is resting on a pillow, that they
must pay or get off, and, after waiting until the train reaches the next
station, says in a decided or rude tone that they must get off. The lan-
guage was certainly such as it was the right—if not the duty of the
conductor to use, and the defendant cannot be held responsible for his
failure, in the hurry of the moment, to modulate his voice so as to make
it soft or gentle, especially when he was giving a command in the line
of his duty, which the plaintiffs had shown themselves loath to obey.
Conductors ought to be, and we hope generally are, gentlemen, and can,
therefore, discharge a disagreeable duty in a considerate manner where
it affects female passengers.”

In Ammons v. B. R., 140 N. C., 196, this Court held that “To entitle
a passenger to such damages, his wrongful expulsion from the
train must be attended by such circumstances as tend to show ( 60)
rudeness, insult, aggravating circumstances calculated to humiliate
the passenger,” citing Holmes v. B. B., 94 N, C,, 818; Rose v. E. B., 106
N. C., 170; Knowles ». B. R., 102 N, (., 59.

The same rule applies where the conductor acts rightfully, but in a
rude and insulting manner. The evidence of plaintiff does not come up
to the standard. In the case of Tomlinson ». R. R., 107 N. C., 827, the
facts are very similar to this, and punitive damages were denied. Smith
v. R. R., 130 N. C., 804, is very pertinent authority sustaining defend-
ant’s contention in this case.

We are of opinion that the motion to nonsuit should have been allowed.

Reversed.

Cited: Tripp v. Tobacco Co., 193 N.C. 616,

' JOHN PALMER rr ats. v. J. B. LATHAM.
(Filed 28 February, 1917.)

1. Mortgages—Sales—Place of Sales—Contracts—Statutes.

The requirement of Revisal, sec. 641, refers to sales under a foreclosure
of a mortgage by order of court, and when made solely under the power
of sale directed by the mortgage, the place of the sale therein designated
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controlg; nor is this affected by Revisal, sec. 1042, which omits any re-
quirements as to the place of sale, but provides for the advertisement at
the courthouse door of the county wherein the land is situated, and is
directory only.

2. Same—New Counties.

Where before the creation of a new county a mortgage is given on lands
directing that the sale under the power thereof, be made, on default, at
the courthouse door of that county, and the lands fall within a new county
thereafter created, objection to the validity of the sale merely because it
was made at the designated place cannot be sustained.

3. Mortgages—Place of Sale—Subsequent Statutes.

Statutes changing the place of sale of lands under a mortgage cannot
apply to mortgages or deeds of trust executed prior to the enactment.

AppeaL by plaintiffs from Bond, J., at January (Special) Term, 1917,
of LEE.

Hoyle & Hoyle for plaintiffs.
Seawell & Milliken for defendant.

Crargk, C. J. The only question presented is the validity of a sale
of Jand at the courthouse door in Moore County under a mortgage which
provided that in case of default it should be sold “at the court house
door in Moore.” At the time the mortgage was executed (in 1906) the

land lay in Moore County, but prior to the time of sale (in 1915)
( 61) it had been placed in the new county of Lee. There is no alle-
gation of bad faith, the sole contention of plaintiff being that the
land should have been advertised and sold at the courthouse door in Lee.

In Mclver v. Smith, 118 N. C., 73, the Court held that the place
designated for the sale under the power of sale in a mortgage controls.
The appellant contends that mortgage sales are now governed in this
respect by Revisal, 641, which has been enacted since that decision, but
that section of the Revisal is under the head of “Execution Sales” in
the chapter on Civil Procedure, and evidently refers to sales under the
foreclosure of a mortgage by order of court, and other judicial sales.
Revisal, 1042, providing for “mortgage sales,” specifies that such sales
should be advertised at the courthouse door in the county where the
land lies, but does not require that the sale shall be made at that place,
the object evidently being to give notice to creditors and to those in the
neighborhood who wounld be most likely to purchase. This section further
preseribes the length of notice, “unless a shorter time be expressed in
the contract,” showing that the parties can stipulate as to the time. By
the omission of any requirement therein as to place of sale, that also is
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left open to contract. The presumption is that such sale was properly
advertised, Cawfield v. Owens, 129 N. C., 288. Requirements as to adver-
tising are directory only, Shaffer v. Bledsoe, 118 N. C., 279 ; but require-
ments as to time and place of sale are mandatory, Wortham v. Basket,
99 N. C.,, 70.

In Bubanks v. Becton, 158 N. C., 236, the Court quotes with approval
from Perry on Trusts, sec. 602: “If the power contains the details, the
parties have made them important, and no change can be made even if
the mortgagor would be benefited thereby, nor if a statute provides a
different manner.”

In Mclver v. Smith, 118 N. C., 73, the Court says: “A mortgage is a
contract, and the parties may affix such terms and conditions as they see
fit, provided creditors or others interested at the time are not affected
thereby.”

“If the power provides that the sale is to be made on the premises,
or names any other place, of course the sale must be notified for that
place, and it must be made at that place.” Perry on Trusts, sec. 602r.
If a mortgage or deed of trust specifies the place where the sale is to be
made, it must be strictly obeyed. 27 Cye., 1476.

In McConneaughey v. Bogardus, 106 Ill., 231; White v. Malcom, 15
Md., 529, it was held that a statute changing the place of sale cannot
apply to mortgages or deeds of trust executed before the enactment.
In Durrell v. Farwell (Tex. Civ. Ap.), 27 8. W., 795, it is held: “When
a deed of trust provides that the property shall be sold at the county-seat
of a certain county, and the county is afterwards subdivided, a sale made
at the county-seat of one of the new counties is void.”

It not being denied that this sale under the mortgage was in all (62 )
respects regular and fair; that there was a balance due on the note
secured by the mortgage, and that the land was sold in exact accordance
with the terms of the power of sale and at the place designated, the judg-
ment is

Affirmed.

Cited: Hogan v. Utter, 175 N.C. 8385 ; Douglas v. Rhodes, 188 N.C.
585.
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LULA R. MILLER kT AL. v. ROBERT P. JOHNSTON ET AL.

(Filed 28 February, 1917.)

1. Deeds and Conveyances—Boundaries—Courts—Trials—Matters of Law
—~Questions for Jury.

‘What are the termini or boundaries in a deed or grant is a matter of
law, and upon conflicting evidence, it is for the jury to determine where
these termini or boundaries are; but where the court declares what the
boundaries are, and this is not disputed, the whole resolves itself into a
question of law.

2, Same—Admitted Lines—Further Specifications.

In a controversy over lands, a fixed and established line is dealt with
as a natural object and will control course and distance; and descriptive
specifications cannot prevail against a known and controlling call, nor
will the addition of further description defeat a full and perfect deserip-
tion which fully identifies and ascertains the property conveyed or devised.

3. Same—Wills — Devises — Codicils — Variant Descriptions — Residuary
Clause.

A testator devised certain part of his lots to his wife with description
calling for certain known and established lines, and by codicil he referred
to the death of his wife, and devised the lands to his daughter, under
whom the plaintiff claims, but terminating with a known and admitted
line within that specified in the description of the lands devised to the
wife. The will contained a residuary clause. The court, after pointing
out the difference in the description in the devise in the will and that in
the codicil, held that by knowingly using a different designation of the
known boundaries, the intent of the devisor was that the codicil pass to
the daughter a smaller acreage than devised to the wife, or he would
have given the same description; and the boundaries or objects in both
deseriptions being admitted, the defendants were entitled to recover as
a matter of law; and a particular description as to the location of an
orchard, as affecting the line claimed by the plaintiff, must give way to
the boundary admitted to be that designated.

4. Same—*Including.”

‘Where a testator owned more than five lots along a street, and devised
some of them by description beginning at a fixed point and running south
along the street to the northern boundary of the fifth lot, his intent is
construed to include only the five lots from the beginning point and the
northern boundary of the fifth lot, and under the facts in this case it is
held that those claiming under the devise could not go beyond the northern
line of the fifth lot.

5. Appeal and Error—Harmless Error—Evidence—Instructions.

‘Where evidence as to the recital in certain deeds with relation to a
controversy concerning lands is erroneously admitted, an instruction to
the jury that they must not consider the recital renders the error harmless.
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6. Bvidence—Issues—Trials—Wills.

In an action concerning the boundary to lands devised, testimony which
has no bearing upon the issue, but is at most an expression of doubt as to
the construction of the will, is properly disallowed.

Crvin actioN, tried before Adams, J., at August Term, 1916, of ( 63 )
Bux~couMse,

This is an action to recover a lot of land in the city of Asheville, the
eontroversy being as to the ownership of the land on the plat, which is
copied below, between the lines B, M, N, I, or as reduced by the widening
of Main Street and the opening of Walnut Street between the lines 1, 2,
3, 4. A

The plaintiffs are children and grandchildren of Elizabeth A. Gudger,
who died in 1912, and they claim under the will of James M, Smith,
who acquired lots 38, 37, and 36 in 1816, and all of the other land eovered
by the plat, except lot No, 51, in 1840. James M. Smith made his will
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in 1850, and in addition to giving certain property to different ( 64 )
children, he devised certain lands to his wife, Pollie, for life and
certain other lands to her absolutely.
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In 1854 he added a codicil to his will in which he recites that his wife
had died, and he disposes of the property devised to her, describing it as
“the property in said will, real and personal, given to her for life and
that property given to her absolutely.”

In 1856 he made changes in his will and added another codieil in which
is the devise under which the plaintiffs claim, and as the plaintiffs con-
tend that the devise to Elizabeth A. Gudger covers the same land as that
devised to the wife, Pollie, as far as the land covered by the plat is con-
cerned, the two devises are given in parallel columns in order that the
similarity and differences in description may be seen the better:

February 9, 1850. February 8, 1856.

1. I give and devise to my beloved 1. I give and devise to her the
wife Polly said Elizabeth A. Gudger

2. the house and lots in which I 2. the house and lots in which I
now live in the Town of Asheville live

3. including the tavern and ad- 3. including the tavern and out-
joining buildings, Garden, orchard, buildings contiguous on the east side
and ADJOINING LOTS of the main street

4, Beginning at Mr. Summey’s 4. Beginning on the street and J.
line on the main street near my B. Whiteside’s corner south of the
house tavern house.

5. then with the main street a 5. and running with the main

street, INCLUDING THE TFIVE

north course
FRONT HALF-ACRE LOTS

6. (a) CROSSING THE HOL-

LOW (b) TO THE LINE OF the 6. PASSING BELOW THE
southern half acre lot hereinafter FENCE NORTH OF THE WELL
devised to my daughters ANN 7. (a) and running with the
CATHERINE CROOK and RUTH LOWER OR NORTH LINE OF
W. RIPLEY THE LOWER OR FIFTH LOT

7. (a) THEN WITH THAT LINE EASTWARD BY THE EAST
and (b) the line of the lot east of it CORNER THEREOF (b) and the
an east course same course

8. to the new street running by 8. to the street NEAR EPHRAIM
EPHRIAM CLAYTONS, CLAYTONS

9. and with that street a sonth 9. & south with that street to
course to the cross street the corner near Z. B. Vance’s office,

10. and with that and Mr. Sum- 10. then with the ecross street
mey’s line to the beginning. and south line of my lot to the

11. ... for and during her natural beginning including the orchard

11. ... for and during her nat-
ural life with remainder to such
children as she may leave her sur-
viving and those representing the
interests of any that may die leaving
children

life and no longer
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There was also a residuary clause in the will of the said Smith ( 65 )
which is as follows:

“All the rest and residue of my estate, real, personal, and mixed,
I direct to be sold by my executors at public or private sale as they may
deem best. . . .

“The property, real and personal, herein left to my wife for life is
intended to be embraced in the direction on this page to sell the residue of
my estate and divide the proceeds amongst my daughters. . . .”

It was admitted that the devise to the wife of the testator, copied above,
began at the letter A on the plat and ran to G, then to H, then to J, and
back to A,

It was also admitted that the devise to Elizabeth A. Gudger and her
children begins at A and runs north with Main Street, the plaintiffs
contending that the northern line of the devise was the line G, H, and
the defendants claiming that the northern line was the line B, I.

The tavern, in which James M. Smith lived was located on lots 38
and 37 and in part on lot 36. ;

It was admitted that the line B, I was the northern line of the fifth
half-acre lot counting from A, and that the line &, H was the northern
line of the eighth half-acre lot counting from A, and of the fifth count-
ing from the northern line of lot 86, the third lot on which the tavern
was situate.

There was no dispute between the parties as to the location of any
object referred to in the devise to the wife of the testator, or in the devise
to Elizabeth A. Gudger and children, except the fence and the orchard.

The plaintiffs offered evidence tending to prove that the fence was
on the line S, T, and the defendants that it was on the line P, Q.

The plaintiffs also offered evidence tending to prove that the orchard
extended north of the line B, I, and the defendant that it was between
the lines A, J and B, L.

The jury returned a verdict in favor of defendants, and from the
judgment rendered thereon the plaintiffs appealed.

Jones & Williams for plaintiffs.
Merrimon, Adams & Johnston, Martin, Rollins & Wright, W. R.
Whitson, and Mark W. Brown for defendants.

Arrew, J., after stating the case: The plaintiffs claim under the
will of James M. Smith, and they cannot recover unless the land in
controversy is a part of the land devised to Elizabeth A. Gudger and
her children. .

The plaintiffs contend that the court ought to have held as matter of
law that the devise included the three half-acre lots, Nos. 88, 37, and 36,
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as the lots on which James M. Smith lived, and in addition the five
(66 ) half-acre lots, Nos. 35, 34, 43, 44, 45, and that, if this is not so,

that the location of the land is a question for the jury, and that
error was committed on the trial of the issues.

The defendants contend, on the contrary, that there was no question
for the jury; that the northern boundary of the plaintiffs is the line
B, I, and that while this ought to have been held by the court, it has
been correctly decided by the jury under proper instructions,

It has been settled since the case of Doe on dem. Tatem v. Paine, 11
N. C., 64, that what are the termini or boundaries of a grant or deed
is matter of law, to be determined by the court, and where these termini
are is a fact to be left to the jury, when the location is in dispute (Jones
v, Bunker, 83 N. C,, 324 ; Redmond ». Stepp, 100 N. C., 212; Lumber Co.
v. Bernhardt, 162 N, C., 464) ; but if the court declares what the bound-
ary is, and the location of this boundary is admitted, the whole resolves
itgelf into a question of law.

It is also a rule of construction that a line called for in a deseription,
which is fixed and established, ig dealt with as a natural object, and
controls course and distance (Fencannon v. Sudderth, 140 N. C., 246;
L. Co. v. Hutton, 159 N, C., 445; L. Co. v. Bernhardt, 162 N. C., 464)
and that deseriptive specifications, while useful when the location is
in doubt, cannot prevail against a known and eontrolling call (8 R. C.
1., 1086; L. Co. v. L. Co., 169 N. C., 94), nor wil the addition of a
further description be permitted to defeat a full and perfect deseription
which fully identifies and ascertains the property conveyed or devised.
Mayo ». Blount, 28 N, C,, 283; L. Co, v. L. Co., 169 N. C,, 94.

Applying these principles, it is clear that the line “running with the
lower or north line of the lower or fifth lot eastward by the east corner
thereof and the same course to the street near Ephraim Clayton’s”
whether the line B, I, or G, H, is the northern boundary of the land
devised to Elizabeth Gudger and her children.

Is the northern boundary on the line B, I, or on the line G, IL?

The evidence to be gathered from the will, including the codieils, is
conclusive and satisfactory that it was not the intention of the testator
to give to his daughter and her children the land formerly devised to his
wife, and, therefore, that he did not intend to establish the line G, H,
which is the northern line of the devise to the wife, as the northern
boundary of the devise to the daughter.

In the first place, if it was his purpose to give to his daughter and
her children the same property devised to his wife, he could have done
30 by describing it as the land on the east side of Main Street formerly
devised to his wife, and the inference that he would have done so if this

110



N.C.] SPRING TERM, 1917.

MILLER v. JOHNSTON,

was his infention is reasonable when it is remembered that he was familiar
with this mode of description, as he adopted it in the first codieil,

after the death of his wife, in which he disposes of “the property ( 67)
in said will, real and personal, given to her for life, and that
property given to her absolutely.”

Again, the testator had devised certain lots to his daughters Catherine
Crook and Ruth Ripley, and the lines of these lots were known, estab-
lished, and beyond dispute. In the devise to his wife he begins at A and
runs north with Main Street to the lines of the lots devised to Catherine
Crock and Ruth Ripley, while in the devise to Elizabeth Gudger and her
children he begins at A and runs north with Main Street to the north
line of the fifth lot. ‘

Why this change In phraseology, and why this substitution of a line,
which has raised the present controversy, for a line established by the
testator and used by him in the former description, if it was intended
that the two devises should cover the same property ?

A comparison of the deseriptions in the two devises shows marked
and irreconcilable differences. In the general description in the devise
to his wife he disposes of “the house and lots in which I now live in the
town of Asheville, including the tavern and adjoining buildings, garden,
orchard, and adjoining lots,” and in the devise to his daughter of “the
house and lots in which I live, including the tavern and outbuildings
contiguous on the east side of Main Street.”

If these two descriptions stood alone it could not be contended that
the devise to the wife did not include lots adjoining the tavern lot, which
are not mentioned in the devise to the daughter, and the particular
description leads to the same conclusion.

Both devises begin at the letter A and run north with Main Street.
The devise to the wife runs to the line of the lot devised to Catherine
Crook and Ruth Ripley, which is at H, while that to Elizabeth Gudger
and her children runs to the northern line of the fifth half-acre lot,
which, counting from A, is at M.

The devise to the wife runs from H with the line of Catherine Crook
and Ruth Ripley and with the line of the lot east of the Crook and
Ripley lot (lot 52) to Spruce Street, giving a well-known and identified
line from Main Street to Spruce Street, while the line in the devise to
Elizabeth Gudger and her daughter runs with the northern line of the
fifth lot eastward by the east corner thereof, which, if the line begins
at B, would take it to R, and then to Spruce Street, and not with any
other line, but following the same course as from B to R, indicating
that there was no known line from R to Spruce Street, and the line
from B to R, extended to Spruce Street, divides lot No. 54, an acre lot

on Spruce Street.
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If a line of another lot had run from the east corner of the fifth lot

to Spruce Street the testator would have called for it as he did in

( 68) the devise to his wife, but if there was no line, his only recourse

was to follow the “same course” as he did in the devise to the
daughter.

The devise to the wife calls for Spruce Street running by Ephraim
Clayton’s, and the devise to the daughter Elizabeth for the Street near
Ephratm Clayton’s, and Ephraim Clayton’s is opposite the terminus of
the line from B to R extended to Spruce Street, and the calls for the
orchard and the fence are merely descriptive and cannot control the
line called for.

The presumption that a testator intends to dispose of all his property
cannot affect the construetion of the devise, for the reason that there was
property of the testator which he did not dispose of specifically, and
there is a residuary clause in the will,

We are, therefore, of opinion that the devise to Elizabeth Gudger and
her children does not cover the same property devised to his wife, and
this practically establishes the line of the devise at the line B, I, because
there are only two possible contentions upon the record, and that is
whether the line H, G or the line B, I is the northern boundary of the
devise under which the plaintiffs claim.

If, however, we confined ourselves not to a comparison of the two
descriptions, but to a consideration of the devise to the plaintiff alone,
we would come to the same conclusion.

As we have heretofore shown, the general description in the devise to
the plaintiffs contains nothing that would permit the extension of the
line beyond the three lots on which the testator lived, and but for the
language in the particular deseription, “including the five front half-
acre lots,” we would be compelled to say that the fifth lot means what it
says, and that counting from A the line B, I would be this boundary; and
we do not think the language quoted changes this construction of the
devise, and that, on the contrary, it confirms it.

When the description begins at A and includes the five front half-acre
lots running to the northern boundary of the fifth lot, the natural con-
struction is that these five lots are between the beginning point and the
northern boundary of the fifth lot, and as there is nothing in the devise
to show a purpose upon the part of the testator to begin the count of the
five lots at any other place than the beginning point, and there are eight
half-acre lots on Main Street from A to H, and the fifth lot has for its
northern boundary the line B, I, this is the line called for in the devise
to the plaintiffs, beyond which they cannot claim.
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This is also the construction placed on the devise by the parties, as
it appears that the will of James M. Smith was probated in July, 1856;
that Elizabeth Gudger lived on a lot adjoining that in controversy until
her death in 1912, a period of fifty-six years, and that this action was
not commenced until 1914,

The Century Diectionary defines “include,” “to confine within ( 69 )
something; to inclose; to contain; to comprise”; and this defini-
tion is accepted by the courts.

“‘Include’ is defined as ‘to confine within, to hold, to attain, to shut
up’; and synonyms are ‘contain,’ ‘inclose, ‘comprise, ‘comprehend,’
‘embrace,” and ‘involve” Webst. Dict. So that, as used in Comp. Laws
S. D., Par. 1409, providing that the sheriff shall be entitled to certain
fees for summoning jurors, including mileage, the sheriff is not entitled
to the mileage in addition to the fee.” Neher v. McCook Co., 78 N. W,
998, 999, 11 S. D., 499.

The use of the word “including,” in a legacy of $100, including money
trusteed to a certain bank, cannot be construed as meaning in addition
to, and, therefore, the devisee is not entitled to the sum of $100 in addi-
tion to the sum trusteed at the bank, but only $100, including such sum.
Brainard v. Darling, 182 Mass., 218, 219.

A bequest of $14,000, including certain notes, ete., is to be construed
as embracing or constituting the notes as a part of the $14,000, and
not to mean that the notes are to pass in addition to that sum. Henry’s
Ex'r. v. Henry's Ex’r., 81 Ky., 342, 844. 4 Words and Phrases, p. 3499.

‘We, therefore, conelude that his Honor should have held as matter of
law that the devise to the plaintiffs did not cover the land in contro-
versy; but as the jury has found in accordance with this contention, it
does not constitute reversible error to refuse to so hold. Johnson v.
Ray, 72 N. C,, 278,

We have, however, examined the exceptions relied on by the plaintiffs,
and if we were of opinion that it was a question for the decision of a
jury, we would hold that there was no error upon the trial. The only
exception which would appear to be tenable is to the admission of the
recitals in a certain deed, but it appears that his Honor instruected the
jury carefully that they could not consider the recitals.

The evidence excluded, as to the declarations of Mr. Johnson, had no
bearing on the issue involving the boundary, and at most was an ex-
pression of doubt as to the construction of the will.

No error.

Cited: Pace v. McAden, 191 N.C. 189; Benton v. Lumber Co., 195
N.C. 365; McCanless v. Ballard, 222 N.C. 703; Brown v. Hodges, 232
N.C. 541; James v. B. R., 233 N.C. 597.
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(70)
MEEDER & CO. v. SEABOARD AIR LINE RAILWAY COMPANY.

(Filed 7 March, 1917.)

1. Carriers of Goods—Live Stock—T¥ acilities—Unloading-—Negligence.

A carrier of goods, handling live stock for transportation, owes the
consignee the duty to provide proper facilities for transportation and
for unloading them at destination; and where, having been warned of
the lack of such facilities, the carrier transports a carload of sheep and
goats, and upon the refusal of the consignee to unload them for the
reason stated, the agent attempts to do so by means of a plank, and the
animals, attempting to leave the car upon its being opened, rush ouf,
injuring some of them in jumping or falling to the ground, actionable
negligence is established for which the carrier is liable.

2. Carriers of Goods—Live Stock-—Damages—Evidence.

Where the carrier has failed to provide proper facilities for unloading
a carload of goats and sheep, resulting in injury to them in jumping 10
feet from the car to the ground, admission of testimony that, in conse-
quence, lambs were born dead next morning, was proper; and that it
was harmful for such animals carrying young to jump this distance, was
not prejudicial to the defendant, it being common knowledge to persons of
intelligence.

Clark, C. J., concurring.

Omvin actiow, tried before Stacy, J., at January Term, 1916, of
‘W arrEN.

This is an action to recover damages to a car-load of sheep and goats
shipped over the road of the defendant from Artesia, N. C., to Ridge-
way, N. C.

The action was commenced in the recorder’s court of Warren County
and was tried in the Superior Court on appeal.

The allegation of negligence relied on by the plaintiff was that the
defendant failed to provide proper and adequate facilities for unloading.

The plaintiff’s evidence tended to show that the car-load of sheep and
goats, containing 230 animals, were gathered together at Artesia for
Meeder & Co. at Ridgeway, N. C. J. A. Meeder, manager of Meeder &
Co., testified that he went to the agent of the defendant at Ridgeway and
told him that he expected a car-load of sheep and goats and wanted him
to take the matter up with the company of building a cattle chute for
unloading these animals. The agent informed him that he had written
the defendant about the matter and had been advised that it would be
too expensive and take too long to get the material for the construction

of the chute. Plaintiff then told the agent of the defendant that
(71) he would do the work and furnish the material for $7.50. This
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was two weeks before the shipment arrived. On the arrival of the
car, Meeder refused to accept shipment because there were no facilities
for unloading the animals, The defendant’s agent then-attempted to
unload the sheep by putting a plank up so that they could get out. As
soon as the door of the car was opened all of the animals attempted to
come out at the same time and a number of them fell from the plank to
“the ground and were injured. Four sheep were found dead in the car
and numbers of goats and sheep died after they were taken to the
plaintiff’s farm.

His Honor charged the jury, among other things, as follows: “When
freight is shipped in car-load lots the duty is imposed upon the consignee
to unload, that is, take it out of the car. ... Had nothing been said by
plaintiff to defendant in respect to this expected shipment, then de-
fendant would have been justified in carrying the car-load of sheep and
goats or animals to Ridgeway without making any preparation for its
unloading. But if you should find from the evidence, and by its greater
weight, that plaintiff notified defendant that he expected a shipment of
live stock consigned to him at Ridgeway; that he requested the defendant
to provide facilities for unloading that stock, and defendant having
received such notice, and if you find that defendant received such notice
from the plaintiff, then it was the duty of the defendant to make such
facilities, and it was the duty of the railroad to provide the proper facili-
ties. . . . (If you find from the evidence that defendant company did not
have sufficient facilities at Ridgeway for unloading live stock, and you
should further find that it was notified by plaintiff that he was to receive
it over that line, and you should find that sufficient time elapsed and
defendant failed to provide such faecilities, it is negligence on the part
of the company, and the plaintiff should have the second issue answered
in his favor. If you do not so find, you are to answer the second issue
No.””)

The defendant excepted to part in parenthesis. The defendant also
excepted to the evidence of one of the witnesses for the plaintiff that
some of the goats and sheep were born dead the next morning after
they were taken from the car.

This same witness testified, without objection, that in his opinion the
treatment received by falling out of the car was the cause of being born
dead.

The defendant also excepted to the evidence of another witness for the
plaintiff who testified that the result of allowing animals to jump 10
feet from a car while with kids and lambs would be harmful.

There was a verdiet and judgment for the plaintiff and the defendant
excepted and appealed.
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(72) Pittman & Williams for plaintiff.
Murray Allen for defendant.

Arien, J. The charge of his Honor to the jury was favorable to the
defendant.

The only authority cited in the brief (Covington’s Stock Yard Co. v.
Keith, 139 U. 8., 133) states the rule to be that “The railroad company,’
holding itself out as a common carrier of live stock, was under a legal
obligation, arising out of the nature of its employment, to provide suit-
able and necessary means and facilities for receiving live stock offered it
for shipment over its roads and connections, as well as for discharging
such stock after it reaches the place to which it is consigned,” and this
is in accord with the decision of this Court in Cogdell ». E. R., 124
N. C., 306, and in other cases.

The evidence of the witness that kids and lambs were born dead the
next morning as a result of the failure to provide proper facilities for
unloading was clearly competent, and the opinion of the other witness
that it would be harmful for goats and sheep, carrying young, to jump
10 feet from a car, could not have affected the result, as any one of
sufficient intelligence to act as a juror would know this without the
testimony of a witness.

No error.

Crark, C. J., concurring: I concur in all that is so well said in the
opinion of the Court, but it would seem there was negligence not only
in the manner of discharging the stock at the place of destination, but
also in carrying sheep and goats promiscuously without putting any
division between them. The difference between the two classes of stock
required this, and the failure to do this doubtless caused some of the
loss.

We know on the best authority that a shepherd “divideth his sheep
from the goats.” Matthew XXV, v. 32.

RUFUS HAM v. W. R. PERSON awxp S. H. FINCH.
(Filed 7 March, 1917.)

Excusable Neglect—Judgments—Employment of Counsel.

Bxcusable neglect to set aside a judgment regularly rendered by default
of an answer is not shown by the facts that the defendant employed
to represent him an attorney of another county, who did not regularly
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attend the courts or practice in the county of the venue, or promise to
g0 there specifically, but who informed the defendant that it was unneces-
sary; nor by the further fact that the defendant did not know the date
of the term to which the action was returnable when he had been served
regularly with summons, stating the time. ZLumber Co. v. Lumber OQo.,
172 N. C., cited and distinguished.

Arpear by defendant Finch from Lyon, J., at May Term, (73)
1916, of WaynNE.

M. T. Dickinson for plaintiff.
Butler & Herring for defendant.

Crarx, C. J. This is an appeal from the refusal of a motion to set
aside a judgment on the ground of excusable neglect. The action was
brought by the surety to recover money paid by him for the defendants,
who were principals in the note. The defendant Person did not set up
any defense to the action. The other defendant wishes to set aside the
judgment to plead the statute of limitations.

The court found as facts that after service of summons on the defend-
ant Finch, who resides in Sampson, he employed counsel residing in
Clinton to represent him in this action which was returnable to Wayne,
where the plaintiff and the other defendant reside. The counsel em-
ployed by Finch were not “counsel regularly attending the court” in
which the action was pending, nor did they “engage to go there especially
to attend to the matter.” Finch, therefore, was chargeable with inex-
cusable neglect. The case of Osborn v. Leach, 133 N, C., 428, presents,
in all material respects, the identical state of facts as in this case. That
case cites many others exactly on all-fours, among them, Manning v.
R. B., 122 N. C,, 828, which cites many others to the same effect, and
has been repeatedly cited since with approval. See Anno. Ed. In that
case it was said: “Our laws do not recognize this leisurely and dilettante
manner of attending to legal proceedings at long range. What would be
left of the statute if every defendant demanded the same privileges of
answering at his own convenience, or by his own system? . .. As the
answer was not filed at the first term, the plaintiff was under the law
entitled to his judgment,” as against any other defendant.

Indeed, our decisions are uniform and without any exception that
courts ecannot be run upon any plan which requires that the summons
of the court to appear and answer the complaint at the time specified
shall be disregarded if not convenient to the counsel to attend, but clients
must at least employ counsel “regularly attending the court where the
case is pending or who shall engage to go there especially to attend the
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matter.” In such case, if the counsel does not attend to the matter, the
client will have a cause of action against him for neglect to do so. But
in this case counsel did not attend that court and did not engage
(74) to go there specially. The neglect was that of the client in not
securing counsel who by his implied contract, by reason of his
regular attendance at such court, or by special agreement to go there,
gave him assurance that the matter would be attended to. On the con-
trary, the judge finds that counsel, instead of agreeing to attend the
court where the cause was pending, told Finch that it would “not be
necessary for him to go,” and that he would not go. Finch, therefore,
had the precept and order of the court to attend “or that judgment would
be rendered against him,” but he preferred to take the statement of
counsel that it would “not be necessary” for him to do so. The courts
are for the dispatch of public business, and those who have business
therein must either pay attention to it or abide any judgment rendered
in the regular and ordinary course of procedure. The cost of the courts
is heavy and they cannot be run for the convenience of counsel, or of
suitors, contrary to the statutes in such cases made and provided.

The judgment of his Honor is supported by the unbroken precedents
in this Court. The decision in Seawell Co. v, Lumber Co., 172 N, C,,
320, relied on by the defendant, in no respect resembles this case, for
there the defendant’s counsel assured him that he had employed local
counsel in the court where the cause was pending and that the client
“reasonably and honestly relied upon such assurance.” In this case the
counsel did not regularly attend the court, did not undertake to employ
resident counsel, and did not engage to attend himself. Counsel alleges
that he made a mistake as to the time when court in Wayne would be
held. The summons on its face notified defendant when the term of
court would begin; besides, “ignorance of law excuses no one,” and this
Court has said: “The vicarious ignorance of counsel has no greater
value.” Allen v. McPherson, 168 N. C., 437; Barber v. Justice, 138
N. C., 21; 8. v. McLean, 121 N. C,, 601; S. ». Downs, 116 N, C., 1066.

Judgment was taken for want of an answer on Thursday of the second
week of the term. The plaintiff was entitled to take judgment by the
terms of the statute, by the notice in the summons served on him, and
“according to the regular course and practice of the courts.” Willtams
v. B. R., 110 N. C., 466, was expressly overruled in Manning v. R. R.,
supra.

The judgment of the court below is

Affirmed.
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(75)
J. M. ARCHER ET AL v. W. H. JOYNER ET AL.

(Riled 7 March, 1917.)

1. Statutes—Stock Law—Assessments—Necessaries — Fences — Constitu-
tional Law,

A statute which creates stock law territory for certain townships of a
county, and authorizes the county commissioners to make assessment for
erection of fences on the township lines, without submitting the question
of assessments to the approval of the voters, is void as to the assess-
ment, Constitution, Art. VIII, Sec. 7, such not being for a necessary
expense; and it is also unconstitutional upon a further ground, when it
permits assessments to be made for the building the fences, etc., upon
real and personal property not within the territory prescribed, and re-
ceiving no benefit from the erection thereof. Harper v. Comrs., 133 N. C,,
106, cited and applied.

2. Statutes—Stock Law—Independent Provisions—Constitutional Law.

Where there are distinct and valid provisions of a statute for creating
stock-law territory in certain townships of a county, with unconstitu-
tional provisions for assessments to be made for the erection of fences on
its lines, the valid provisions may be enforced, the two portions of the
law being separate and it appearing from a perusal of the statute that
the Legislature intended the valid portion to be effective independently
of the invalid part.

3. Injunction—Statutes—Stock Law—Bills of Peace—Equity.

Where citizens and residents of a township are about to enforce the
provisions of a stock-law statute alleged to be unconstitutional in its
controlling provisions, as to whether, in proper cases, residents of adjoin-
ing townships, liable to injury, can maintain an action in the nature of
a bill of peace, and procure an injunction for their protection, quaere.

Crvir actrow, from NorTHAMPTON, heard, on return to preliminary
restraining order, before Cooke, J., holding courts of the Third Judicial
District, on 16 November, 1916.

There was judgment dissolving the restraining order and dismissing
the action as to plaintiff’s right to recover, and plaintiffs excepted and
appealed. '

Peebles & Harris for platntiff.
W. E. Daniel and Gay & Midyetie for defendant.

Hoxkg, J. On the hearing it appeared, among other things, that the
State Legislature of 1915 passed an act putting seven townships in
Northampton County under the stock law, the same being chapter 448,
Public Laws 1915, and designated by common consent as the “Mason
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law,” after the distinguished author of the bill, then a repre-
(76 ) sentative of said county. By a subsequent act, chapter 768,

Public-Local Laws 1915, the township of Roanoke was with-
drawn from the provisions of the first statute. The act declares that
the townships included shall be under the provisions of the stock law as
therein contained, on and after 1 January, 1916; makes minute provi-
sion for the impounding of stock that trespasses on lands situate in the
townships, ete.; further, that the county commissioners are authorized
and empowered, whenever they “shall deem it necessary to do so, to
erect such fences as the board may deem sufficient between the township
lines named and adjacent townships,” and to defray the expense of
same; shall levy and collect an assessment, not to exceed 10 cents on the
$100 valuation of the property returned for taxation in said county.
Provision is also made that any one or more citizens in said townships
named or in those adjacent thereto may construct, at their own expense,
a line fence, erect gates, etc., when it may be considered necessary for
their proper protection, and authority is conferred to condemn land 20
feet in width, on which to place the fence, the damages therefor to be
assessed by a justice of the peace and two disinterested freeholders, ete.

The present action is prosecuted by citizens and residents of the
adjacent townships against the defendants, certain citizens and residents
of the stock-law territory, to restrain the latter from putting in force
and carrying out the provisions of the Mason act and of impounding
plaintiff’s stock thereunder, on the ground, chiefly, that the Mason act
should be declared unconstitutional for the reason that the tax provided
for, not being for a necessary expense, cannot be imposed without a vote
of the people, pursuant to Article VLI, sec. 7, of the Constitution.

The county commissioners are not made parties defendant, and it
appears, further, that there is no present purpose to build the fence or
lay the tax referred to in the statute, and it may be that this action
eould, in no event, be maintained becaunse the probability of injury is too
uncertain and remote to warrant the exercise of the injunctive powers
of the court, but if it be conceded that the action lies as one in the nature
of a bill of peace to prevent multiplicity of suits, a course sometimes
permissible when the action is in the assertion of rights common to all
the parties and dependent upon exactly similar facts and the same
principles of law, 10 R. C. L., pp. 282, 283, we are of opinion that the
present action must fail because the statute in question, in establishing
the stock law and in the features which threaten the apprehended injury,
is a valid statute, and defendants are in the exercise of their lawful
rights in acting under it in the matters complained of. Tt is true that
the provision in the statute for an imposition of a 10 per cent assessment
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cannot be upheld; not as a tax, because the fence not being a
necessary expense, it must first receive the approval of the popular ( 77)
vote, which it has not had, Keith v. Lockhart, 171 N. O, 451;
Faison v. Comrs., 171 N, C., 411; not as an assessment, because it is
imposed on both real and personal property, and, as to a portion of it
in territory to receive no benefits from the erection of the fence, Harper
v. Comrs., 133 N. C., 106.

It is true, also, that when a part of a statute is unconstitutional and
the valid and invalid provisions of the law are “so interpendent one upon
the other that it cannot be supposed that the General Assembly would
have enacted the law with the invalid features eliminated,” in such case
the entire law will be avoided. Keith v. Lockhart, supra; Harper v.
Comrs., 133 N. C., 113, But we are of opinion that these recognized
principles do not uphold plaintiff’s position in the present case where it
appears that the two portions of the law are separate and distinet and
it is perfectly clear, from a perusal of the statute, that the Legislature
intended the valid portion to be effective, “whether the other was upheld
or not.” Recurring to the statute, as heretofore stated, there is definite,
positive provision that in the six townships named the stock law shall
prevail on and after 1 January, 1916. The question of whether such a
statute or policy should be put in foree, with or without a fence, is
entirely for the Legislature. Jones v. Duncan, 127 N. C,, 118; Aydlett
v, Blizabeth City, 121 N. C., 4; 8. v. Tweedy, 115 N. C., 704, That
body has not made the existence of the legislation dependent, in express
terms, on the building of the fence, the case presented in Keith v. Lock-
hart. They have not made the building of the fence mandatory on the
commissioners, in which case the invalid provision might be held to
affect the entire statute, as in Harper v. Comrs., but the enactment is
that the law shall be in force on and after the specified date, with power
in the commissioners entirely discretionary to build the fence or not, and
with permission, also, that the adjacent landowners may build at their
own expense if they see proper, and it is the evident purpose of the
General Assembly that, as to the establishment of the stock law, the
statute shall, in any event, prevail, and this being within its power, the
will of the Legislature must be enforced.

There is no error, and the judgment of the Court is

Affirmed.

Cited: Marshburn v. Jones, 176 N.C. 523,
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(78)
JOHN A, WILLIAMS v. BENJAMIN MAY axp A. P. ORENDORFF.

(Filed 7 March, 1917.)

1. Appeal and Error—Trials—Issues.
The refusal of the court to submit issues tendered by a party to the
action will not be held as reversible error when the issues submitted
present every contention raised by the pleadings therein.

2. Pleadings—Amendments—Allegations — Independent Cause — Original
Cause-—Courts—Automobiles.

In an action to recover damages alleged to have been caused by the
negligent running of defendant’s automobile, stated in the original com-
plaint as that of the defendant’s driver and daughter, an amendment
allowed by the court, setting out that the driver, the co-defendant, was
at the time employed to instruct and teach the defendant’s minor daugh-
ter, and that he was negligent and reckless in permitting the automobile
to run into the plaintiff’s buggy, does not constitute a new cause of action,
but is practically the same as that originally stated, and its allowance is
not reversible error.

3. Appeal and Error-—Trials—Evidence—Nonsuit,

On appeal from a disallowance of defendant’s motion to non-suit upon
the evidence, the evidence introduced for plaintiff must be faken as true,
and that for the defendant not considered.

4. Automobiles—Negligence—Evidence-—Nonsuit.

In an action to recover damages for the alleged negligent running of
the defendant’s automobile, evidence tending to show that defendant
owned the automobile for family use, and has employed another as his
agent to teach his minor daughter to run it, and that the injury resulted
in the latter’s negligence, is sufficient to take the case to the jury upon
the issue of defendant’s actionable negligence, and a motion to non-suit
thereon was properly overruled. Linville v. Nissen, 162 N, C., 95, cited
and distinguished. '

Civir acriow, tried at August Term, 1916, of Cmarmam, before
Stacy, J., upon these issues:

1. Was the plaintiff injured by the negligence of the defendant Ben-
jamin May, as alleged in the complaint? - Answer: “Yes.”

2. Did the plaintiff, by his own negligence, contribute to his injury,
as alleged in the answer? Answer: “No.”

3. What damages, if any, is the plaintiff entitled to recover? Amnswer:
u$500.77

From the judgment rendered, defendant May appealed.

H. A. London & Son, Fred W. Bynum for plaintiff.
Hoyle & Hoyle, Hayes & Gibbs for defendant.
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Broww, J. The evidence tends to prove that an automobile ( 79 )
owned by the defendant May was being operated by his daughter
Mary May, assisted by one Orendorfl, a party defendant upon whom no
summons has been served. The machine ran into the plaintiff’s vehicle,
in consequence of which he was seriously injured. The defendant
excepted to the issues submitted by the court and tendered other issues
which the court refused to submit. The issues submitted are in the
usual form in cases of this character and present every contention that
is raised by the pleadings, They are similar to those approved by this
Court in Clark v. Wright, 167 N. C., 646.

The defendant excepts because the court allowed the plaintiff to
amend his complaint, contending that the amendment allowed consti-
tuted a new cause of action. The original cause of action is that the
plaintiff was injured by the negligence of Orendorff and the minor
daughter of the defendant May. The amendment alleges that at the
time of the injury the defendant Orendorff was in the employ of the
codefendant, Benjamin May, for the purpose of instructing and teaching
his minor daughter to drive the antomobile, and that the said agent or
employee, Orendorff, was negligent and reckless in permitting the auto-
mobile to run against the buggy of the plaintiff,

We think that this is the same cause of action practically as is set
out in the original complaint. The amendment seems to have been
unnecessary, and is, therefore, harmless. Upon the facts in evidence,
established to the satisfaction of the jury, the plaintiff was entitled to
recover upon the cause of action set out in the original complaint.

The defendant moved to nonsuit at the close of the evidence and also
asked the court to charge the jury that there is no evidence for the con-
sideration of the jury that the defendant Orendoff was the agent of the
defendant May. The motion to nonsuit was properly denied. The evi-
dence introduced for the plaintiff must be taken as true upon this motion,
and that offered by the defendant must not be considered. If in any
view of the evidence offered for the plaintiff the jury may have reason-
ably inferred that the plaintiff was injured by the negligence of the
defendant’s agent, acting within the scope of his duty, then the motion
was properly overruled.

There is evidence that the car belonged to the defendant May; that
he had purchased it for the use of his family; that he permitted Oren-
dorff to operate the car upon the public streets of Sanford for the pur-
pose of teaching his daughter to run the car. At the time when the
injury occurred his daughter was driving the car, after only a few days’
experience, and Orendorff had his hand on the wheel. The plaintiff was
in his buggy, to which a mule was hitched, resting under the shade of
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some trees on the right-hand side of Hawkins Avenue, in the center
( 80 ) of the town of Sanford. The car of the defendant turned sud-

denly into Hawkins Avenue from Carthage Street. The plaintiff
beckoned to the car and hollered to them to go back, but the signal was
not obeyed. The car continued coming directly towards the plaintiff
and on the wrong side of the street until it struck the buggy wheel,
turned the buggy over, and threw the plaintiff to the ground with great
violence, in consequence of which he was painfully and permanently
injured.

The evidence tends to prove that Orendorff, an employee of the Cadil-
lac Company, was teaching the defendant’s daughter to operate the ma-
chine by and with the consent of the defendant; that the defendant had
purchased the machine for the use of his family. Taking all the facts
offered by the plaintiff to be true, we think the jury may have reason-
ably inferred that the machine was being operated with the consent of
the defendant and that his daughter was being taught to operate it for
the convenience of the family, and that the practice in operating the car
was being conducted upon the public streets of the town by his daughter
with the assistance of Orendorif.

The ecase, we think, differs very materially from Linwville ». Nissen,
162 N. C., 95. In that case it was in evidence that the son of the de-
fendant took the machine of his father out of the garage not only with-
out the latter’s consent, but against his express orders, and used it for
a pleasure ride, without his father’s knowledge, and that the son was an
experienced chauffeur. In this case, according to the evidence, Orendorff
was using this machine to teach the defendant’s daughter and was acting
for the defendant and within the scope of his duties, and while in pur-
suance of them the plaintiff was injured by his negligence. The evidence
justifies these inferemces, and consequently .we think his Honor very
properly denied the defendant’s motion. We think the charge of the
court is free from error and clearly and properly presented the case to
the jury.

No error.

Cited: Patterson v. Immber Co., 175 N.C. 93; Bilyew v. Beck, 178
N.C. 483; Roberison v. Aldridge, 185 N.C. 296; Wallace v. Squires, 186
N.C. 342; Allen v. Garibaldi, 187 N.C. 799; Freeman v. Ramsey, 189
N.C. 7197; Watts v. Lefler, 190 N.C. 724; Grier v. Woodside, 200 N.C,
761,
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two trials going over essentially the same ground. But when, as in this
case, the plea in bar is of a settlement in full, under the circumstances of
this case it is a matter totally distinet from and unconnected with the
Issues on the merits, and it is a saving of time and expense to have such
plea disposed of before a trial on the merits, since in the case of an
affirmative finding in regard to the settlement it will become unnecessary
to try the controversy upon the issues presented in the original pleadings.
Indeed, the general rule is to dispose of the plea in bar, whether it is an
issue of law or of fact, before proceeding further. Comrs, v. White, 123
N. C., 534. '
This is a matter which will depend very much upon the circumstances
of each particular case, and in the absence of an abuse of such
( 82 ) discretion this Court will not disturb the action of the judge. In
this case, in view of the finding of the jury that the full settle-
ment was made, it is very clear that it would have been a needless con-
sumption of time to have tried the issues upon the merits of the ecause, for
such matters became irrelevant and unnecessary for decision after the
settlement between parties.

The defendant testified that he had paid into court the entire amount,
$55 and the cost of the action, as agreed upon, and had been ready,
willing, and able at all times to pay the same, and that the plaintiff had
wrongfully refused to accept the same. Judge Bond told the jury that
the defendant Sloan “introduced a letter of certain date and a receipt,
which they contend the evidence shows was signed by Miss Campbell,
the office deputy or clerk of Mr. Campbell” (printed record, p. 44). The
clerk of the court testified, also, that the money had been paid in, and
the jury so found.

On examination of the exceptions we are unable to find any error.
The controversy was one of fact, and the jury has found the same, upon
competent testimony, in favor of the defendant. There seems to have
been a small amount due for witness ticket to plaintiff of $1.16 which
was not taxed in the bill of costs when the defendant paid into the clerk’s
office the amount due by the compromise and the costs. The plaintiff
refused to receive his witness ticket for that amount, and this is not a
sufficient basis for a claim that the compromise was not affected by a
compliance with its terms. Having refused, he cannot take advantage
of a lack of tender. Swmith v. B. and L. Assn., 119 N. C., 257.

Judgment was properly entered on the verdict that the $55 in the
clerk’s office, without interest, should be paid to plaintiff; that the cost
up to the compromise should be paid by the defendant, and the cost of
the last trial should be paid by the plaintiff.

No error.
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Arrew, J., concurring: I concur in the opinion of the Court, except
in the statement of faect that Miss Campbell signed the letter and receipt,
and this is not material to the decision, and is referred to in order that
it may not hereafter be cited as a precedent upon the right of a woman
to hold the office of deputy clerk.

Miss Campbell did not sign the letter or the receipt, nor does it appear
that she was deputy clerk, as is manifest from the evidence of K. R.
Hoyle, who testified as follows: “The signature to the paper shown me—
a letter—is the handwriting of T. N. Campbell, clerk of the court. The
other paper, a receipt for $5, part of this is in the handwriting of Miss
Tannie Campbell, who is Mr. Campbell’s office deputy. It is
signed T. N, Campbell, but it is in her handwriting. The other ( 83 )
paper is a receipt for $63, in the handwriting of the same lady.”

She was simply an employee in the office, who wrote the letter and
receipt for the clerk to sign.

Clited: DeLoache v. DeLoache, 189 N.C. 400; Bank v. Evans, 191
N.C. 538; Bright v. Hood, Comr. of Banks, 214 N.C. 419; Finance
Corp. . Lane 221 N.C. 197.

BINA H. LESTER T AL v. J. H. HARWARD ET AL.
(Filed 7 March, 1917.)

1. Tenants in Common—Issues—Pleadings—~Sole Seisin.

Where the pleadings raise the issue as to whether the plaintiff and de-
fendants, in proceedings originally instituted to partition lands, are ten-
ants in common, as heirg at law of a common ancestor, it is not sufficient
to submit but one issue as to sole seisin claimed by defendants, for if
answered in the negative it would not be determinative or support a
judgment.

2, Tenanis in Common—=Sole Seisin-—~Burden of Proof—Nonsuit.

‘Where the defendants plead sole seisin in proceedings to partition lands,
the burden of proof is with the plaintiff, which will devolve upon the
defendant to establish adverse possession, when relied upon for title, after
a primae facie case of tenancy in common is made out, and a motion for
judgment of nonsuit on such defense cannot be allowed.

3. Tenants in Common—Title—Adverse Possession—Limitation of Actions.

Where the plaintiff and defendants claim the land sought to be parti-
tioned among them as tenants in common, as heirs at law of the deceased
owner, the latter as grandchildren, and it appears that one of the
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defendants had lived on the land with her father, who continuously occu-
pied and exclusively used it as sole owner during her life, and thereafter
it was so continuously used by the other defendants, covering altogether
a period of twenty years: Held, such adverse possession ripens the title
to the lands in the defendants. Dobbins v. Dobbins, 141 N. C., 216, cited
and applied.

Crvin scriow, tried before Stacy, J., at August Term, 1916, of
CraTHAM,

This is a proceeding for the sale of land for partition, tried in the
Superior Court upon the defendants’ plea of sole seisin.

It was admitted in this Court that W. B, Harward, the father of the
feme plaintiff, and the grandfather of the defendants, was originally
the owner of the land in controversy, and that the plaintiff and the
defendants are his heirs at law.

The defendants claimed that they were the owners of the land by
adverse possession, held by their father, Needham B. Harward, and

themselves.
(84) At the conclusion of the evidence his Honor ruled that there
was no evidence of adverse possession to be submitted to the jury,
and the defendants excepted.

Judgment was rendered in favor of the plaintiff, and the defendants

excepted and appealed.

Fred W. Bynum and Hayes & Gibbs for plaintiff.
L. L. Tilley for defendants.

Arres, J. The case on appeal, which was not settled by the judge,
and the record show several irregularities.

The complaint and answer raise the lssue as to whether the plaintiff
and defendants are tenants in common of the land described in the com-
plaint, while the issue submitted to the jury was as to the sole seisin of
the defendants, which, in the absence of admissions by the parties,
would not be determinative, nor sufficient to support the verdiet.

It does not follow that the plaintiff and defendants are tenants in
common because the defendants are not sole seized, unless there is an
admission to this effect.

Again, the burden of proof was placed on the defendants, and at the
close of the evidence a motion for judgment as of nonsuit on the defend-
ants’ evidence was allowed.

The burden of proof is on the plaintiff when sole seisin is pleaded
(Huneycutt v. Brooks, 116 N. C., 793), although it will devolve on the
defendant to establish adverse possession after a prima facie case of a
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W. R. McCAULEY v. E. G. SLOAN.
(Filed 7 March, 1917.)

1. Plea in Bar—Accord and Satisfaction—Stétutes—Issues—-Court’s Dis-
cretion,

Where, among other defenses to an action, the defendant pleads accord
and satisfaction, Revisal, 859, the discretionary power of the trial judge
in submitting this issue to the jury before submitting the other issues
upon the merits will not be reversed on appeal.

2. Accord and Satisfaction—"Tender—Court Costs.

Where a plea in accord and satisfaction, Revisal, sec. 859, has been
made in bar to an action that defendant had paid an agreed amount and
costs into the clerk’s office, the fact that a witness ticket of a small
amount, which the plaintiff had refused to receive, was not taxed in the
costs, will not affect the validity of the tender,

ALvLEN, J., concurring.

Arprar by plaintiff from Bond, J., at January (Special) Term, ( 81)
1917, of Lgk.

Williams & Williams for plaintiff.
Edwin L. Gavin for defendant,

Crarx, C. J. While the motion was pending to set aside the verdict
(it having been agreed that the court should take the papers and render
his decision out of the county), the plaintiff and defendant compromised
the case, as is found by the jury, the defendant to pay $55 and costs.
The judge thereafter set aside the verdiet. The defendant paid the $55
and bill of costs, as taxed by the clerk, into court. The plaintiff declined
to accept.

The only question presented is as to the action of the court in sub-
mitting an issue upon the plea in bar of accord and satisfaction under
Revisal, 859, and reserving the other issues until such plea in bar was
passed upon by the jury. In so doing we think the judge acted within
his powers. In Jones v. Beaman, 117 N. C., 261, the Court held that
where there is a plea in bar, such as release, accord and satisfaction,
and the like, the plea in bar should be passed upon first to avoid what
might prove an expensive and useless trial on the merits, with loss of
time to witnesses.

There are cases where the judge, in the exercise of a wise discretion,
should try a plea in bar, as the statute of limitations, or other pleas in
bar, along with the issues on the merits of the controversy, so as to avoid
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tenancy in common is made out, and there is no precedent for a judg-
ment of nonsuit of a defense.

Tt is probable the case on appeal does not state accurately the action
of the court (and our knowledge of the learned judge before whom the
trial was had leads to this conclusion), and that his ruling was that the
defendants had not offered sufficient evidence of adverse possession to
justify submitting it to a jury, and we will so treat it.

The plaintiff testified that she had never received any rents from the
land ; that her father, the common source of title, died between 1861 and
1865, and that the father of the defendants, N. B. Harward, was in
possession of the land until his death, three or four years ago.

One of the defendants also testified that she was a daughter of N. B.
Harward and was 28 years of age; that she was born and reared on the
land, and lived on it until her father died, and that she and the other
defendants had been in possession and had collected the rents since the
death of her father.

This furnishes evidence of an exclusive possession for twenty years
in the defendants and those under whom they claim, and under
our decisions such possession by one tenant in common raises a ( 85 )
presumption of an ouster and, unexplained, will bar the other
tenants.

“The possession of one tenant in common is in law the possession of
all his cotenants, because they elaim by one common right. When, how-
ever, that possession has been continued for a great number of years,
without any claim from another who has a right, and is under no dis-
ability to assert it, it will be considered evidence of title to such sole
possession; and where it has so continued for twenty years, the law
raises a presumption that it is rightful, and will protect it. This it will
do as well from public policy, to prevent stale demands, as to protect
possessors from the loss of evidence from lapse of time. IPossession, then,
for twenty years under the above circumstances will amount to a dis-
seisin or ouster of the cotenant, and furnishes a legal presumption of
the fact necessary to uphold an exclusive possession—as that the posses-
sion was adverse in its commencement, and tolls the entry of the tenant
not in possession.” Black v. Lindsay, 44 N. C., 461,

This authority was approved in Dobbins v. Dobbins, 141 N. C., 2186,
where the prineciple is fully discussed and the cases collected.

Tt was, therefore, error to refuse to submit the evidence of adverse
possession to the jury.

We have not considered the effect of the coverture of the plamtlff
as it does not appear when she was married.

New trial.
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Cited: Nowell v. Basnight, 185 N.C. 147; Battle v. Mercer, 187 N.C.
448 Bank v. Finance Co., 192 N.C. 79; Crews v. Crews, 192 N.C. 686;
Lewis v, Lewis, 194 N.C. 407; Mewborn v. Smath, 200 N.C. 334; Ste-
phens v. Clark, 211 N.C. 89; Gibbs v. Higgins, 215 N.C, 204; Bailey v.
Hayman, 220 N.C. 405 ; Winstead v. Woolard, 223 N.C. 817; Buford v.
Mochy, 224 N.C. 240; Jernigan v. Jernigan, 226 N.C. 207; Johnson v.
Johnson, 229 N.C. 545.

MARY J. GINN Er AL, v. B. G. EDMUNDSON.
(Filed 7 March, 1917.)

Wills~~Husband and Wife-—~Joint Wills—Repudiation by Survivor—Title.

A husband and wife holding lands by entireties may make a valid will,
jointly, devising the lands to their children or to others; but upon the
death of either of them the property will go to the survivor, who may
repudiate the paper-writing as his or her will, as the case may be, noth-
ing, else appearing, and convey the title to a purchaser,

Crvir action, tried before Cox, J., at January Term, 1917, of WavynE.
This is an aetion to recover the purchase price of a tract of land
which the plaintiff, Mary J. Ginn, has contracted to sell to the defendant.
The defendant refused to pay the purchase money and to accept the
deed, upon the ground that the plaintiff has not a good title to the land.
On 30 September, 1909, John B. Exum and wife conveyed the

(86 ) land in controversy by deed to J. Hiram Ginn and his wife, the

plaintiff Mary J. Ginn.

In April, 1910, the said J. Hiram Ginn died leaving the plaintiff
Mary J. Ginn surviving him, but prior to his death he and his wife
executed jointly a will in which the land in controversy was devised to
several children of the said Hiram Ginn and wife, and in which nothing
was devised to the said Mary J. Ginn or to the said J. Hiram Ginn.

After the death of the said J. Hiram Ginn the said Mary J. Ginn
refused to abide by said will, repudiated the same, and contracted to sell
the land devised therein to the defendant and has tendered him a deed
which he has refused to aceept, because, as he alleges, the plaintiff has
no title.

There was judgment in favor of the plaintiff, and the defendant ex-
cepted and appealed.

W. T. Dortch for plaintiff.
Dickinson & Land for defendant.
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Arzrex, J. The deed to J. Hiram Ginn and his wife, Mary, conveyed
an estate by the entireties, with the right of survivorship (Motley v.
Whitemore, 19 N. C., 537; Bruce v. Nicholson, 109 N. C.;"204), and the
plaintiff Mary J. Ginn, being the survivor, is the owner of the land in
controversy and can convey a good title to the defendant unless pre-
vented from doing so by the signing of the joint will with her hushand.

A joint or conjoint will is a testamentary instrument executed by
two or more persons, in pursuance of a common intention, for the pur-
pose of disposing of their several interests in property owned by them
in common, or of their separate property treated as a common fund, to
a third person or persons, and a mutual or reciprocal will is one in which
two or more persons make mutual or reciprocal provisions in favor of
each other.

In many of the early cases it was held that there could not be a valid
joint or mutual will, but “it is now well settled by the overwhelming
weight of authority, both in England and the United States, that such
wills may be valid and may be admitted to probate like any other will
unless revoked.” 40 Cyec., 2110 et seq.

In Clayton v. Liverman, 19 N. C., 558, our Court adhered to the
earlier authorities, but this case was overruled in the Dawis will case,
120 N, C,, 9, which was approved at the last term in the Cole will case,
171 N. C,, 74, and joint and mutual wills are now recognized in this
State as valid testimentary dispositions of property.

It is also now the general doctrine of the text-books and of the decided
cases that, in the absence of contract based upon consideration,
such wills may be revoked at pleasure. In re Dawvis, 120 N. C.,, (87)
9; In re Cole, 171 N. C., 74; Gardner on Wills, pp. 88 and 89;
Theobald on Wills, p. 12; 40 Oye., 2115; 30 A. and E., 621; Note 38,
L. R. A, 291

The author says in the citation from Theobald on Wills: “Persons
may make joint wills, which are, however, revocable at any time by
either of them or by the survivor,” and in the note to the Dawis case,
which is reported in 38 L. R. A, 291, the editor says: “The cases
generally agree that either of the comakers can at any time revoke his
part of the will.”

The will before us belongs to the class of joint or conjoint wills, as
it is a disposition of the property owned by the husband and wife by
the entireties to third persons, and there is no reason why the wife could
not, after the death of her husband, revoke the will and dispose of the
property as if it had not been signed by her.

As was said in the Davis case, “There is nothing from which it can
be implied even that there was any agreement that if one should devise
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to these devisees, the other would do so, or that if one should afterwards
revoke, the other would do so. FEither had the right to do so, and with-
out notice to the other.”

We are, therefore, of opinion that the plaintiff had the power to
repudiate the paper-writing as her will, and that the contract of sale is
binding upon her and the defendant, and that her deed will convey to
him a good title to the land in controversy, and he must accept it and
pay the purchase price.

Affirmed.

McPHERSON DRUG COMPANY v. NORFOLK SOUTHERN RAILWAY
. COMPANY.

(Filed 7 March, 1917.)

Counstitutional Law-—-Courts—Appeal—Acquiescence—Certiorari.

Where the statute establishing a recorder’s court does not provide for
an appeal, the remedy to obtain trial in the Superior Court is by certio-
rari; but where the case has been duly docketed therein and regularly
set on the trial calendar for several succeeding terms with appellee’s con-
sent, he will lose his right to dismiss it by his delay and acquiescence.

Arrrar by defendant from judgment in the recorder’s court of Harnett
County to the Superior Court and heard by Stacy, J., on motion to dis-
miss at November Term, 1916. His Honor dismissed the appeal and
defendant excepted and appealed to the Supreme Court.

(88)  Baggett & Baggetl for plaintiff.
R. N. Simms, D. H. McLean & Son for defendant.

Browx, J. Judgment was rendered against defendant in the re-
corder’s court 5 December, 1914, and an appeal was taken and duly
docketed in the Superior Court before next ensuing term, 5 February,
1915. The case has stood for trial on the civil-issue docket at every
term of the Superior Court until November Term, 1916, when the
motion to dismiss was first made.

It appears in the case on appeal that it has appeared regularly on the
calendar of cases set for trial with the knowledge and consent of plain-
tiff’s attorneys.

His Honor dismissed the appeal because the statute establishing the
recorder’s court failed to provide for an appeal and that defendant
should have applied for a certiorari at first succeeding term of the

132



N.C.] SPRING TERM, 1917,

UprcHURCH v. UPCHURCH.

Superior Court. It is true the statute does not provide for an appeal
and that certiorari is the only remedy.

This case differs, however, from Taylor v. Johnson, 171 N, C.,; 84. In
that case the appeal was not docketed in Superior Court and no certiorari
was applied for at next term of that court.

In this case the appeal was docketed at the next succeeding term in
February, 1915, and the case was duly calendared by consent at every
trial term since, and no motion to dismiss was made until November
Term, 1916,

In the case cited it is held that when the appeal is taken and duly
docketed in the Superior Court, without objection, the jurisdiction of
that court will attach notwithstanding the failure of the statute to
provide for an appeal.

In this case the appeal was docketed at February Term, 1915, and
duly calendared by consent at each succeeding term, and no motion to
dismiss was made until November Term, 1916 ; consequently the plaintiff
has lost his right to dismiss by delay and long acquiescence.

The motion was made too late, and should have been denied.

Reversed.

Cited: 8. v. King, 222 N.C. 140; Russ v. Board of Education, 232
N.C. 132,

M. R. UPCHURCH ET AL v. G. W. UPCHURCH ET AL.
(Filed 7 March, 1917.)

1. Judicial Sales—Confirmation—Court’s Discretion—Statutes.

The highest bidder at a sale of lands under decree of court is a pre-
ferred proposer, acquiring no independent rights in the property or suit
until confirmation, which rests within the sound legal discretion of the
court until he moves therefor, the statutory requirement that the sale be
confirmed “if no exception thereto is filed within twenty days,” being for
the convenience of the parties in not requiring them, as before the enact-
ment of the law, to give notice, ete.,, of the motion whereon the court
may act and conclude them. Revisal, Seec. 2513.

2, Same—Advanced Bid—Amount,

‘While it has been in accord with the practice in this State to refuse
to confirm a judicial sale unless there has been an advanced bid from a
responsible bidder, this is but to afford evidence as to the inadequacy of
the price, which the court, in the exercise of its discretion to confirm or
set aside the sale, may regard or disregard; and while a bid of 10 per
cent will customarily be considered, so may, also, an advanced bid in a
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less sum, when the amount is large, a distinction also recognized by our
statute, ch. 146, Laws 1915, as to sales under decree of foreclosure, etc.,
making 5 per cent sufficient when the bid is more than $500.

8. Judicial Sales—Confirmation—Iraud and Mistake—Motion in Cause—
Statutes.

After confirmation by the court of a judicial sale of lands, the pur-
chaser is regarded as the equitable owner, and the sale, as it affects his
interest, can only be set aside for “mistake, fraud, or collusion,” estab-
lished on petition regularly filed in the cause. Revisal, sec. 2513.

(89 ) Cavse heard on appeal from judgment of clerk of Superior
Court of Cmarmam, before Cox, J., presiding and holding the
courts of the Fourth Judicial District, February 7-10, 1917,

The judgment of the clerk was one refusing to confirm a sale of lands
had pursuant to a decree by him duly entered, and the facts pertinent to
the present appeal are very well epitomized in the judgment of Judge
Cox, as follows: “It appearing to the court, and the court finding as a
fact, that the sale of the lands and timber described in the complaint
filed in the cause, made by the commissioners herein on 5 January, 1917,
was in all respects regular; that there were numerous bidders at the sale
and the bidding was spirited ; that W. T. Hunt of W. T. Hunt & Brother
was present and bidding; that W. L Nevins and L. B. Flournoy, trading
as Neving & Flournoy, became the last and highest bidders at said sale
for the land and timber at the price of $26,000; that said bid was a fair
and reasonable price for said land and timber; that the commissioners
made report of the sale without recommendation, on 6 January, 1917;
that an advanced bid of $1,500 was filed by W. T. Hunt and 8. L. Hunt,
trading as W. T. Hunt & Brother, with Hon. James L. Griffin, clerk of
the Superior Court of Chatham County, on 27 January, 1917; that
before the filing of the advanced bid no exception had been made to the
report of the commissioners and no confirmation of the sale had been

made by the court; that on 29 January, 1917, W. L. Nevins of
(90 ) Nevins & Flournoy appeared in person and with counsel before

said clerk of the Superior Court of Chatham County and moved
the court for judgment confirming said sale to Neving & Flournoy, and
for an order requiring the commissioners to make and deliver to said
Nevins & Flournoy a good and sufficient deed to said land and timber on
payment of the purchase price; that said clerk of the Superior Court of
Chatham County, in the exercise of his sound discretion, refused to
confirm said sale; that from such refusal to confirm, the said Nevins &
Flournoy excepted and appealed to this court.”

Upon these facts, his Honor, being of opinion that the elerk was acting
within his authority in refusing to confirm the sale, entered a decree
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confirming the judgment, and Nevins & Flournoy, the bidders at the
sale, having duly excepted, appealed.

Fred W. Bynum for plaméiff.
Perey J. Olive and J. C. Little for appellant.

Hoxe, J. The statute bearing more particularly on the question
presented, Revisal, sec. 2513, is as follows: “The court may authorize
any officer thereof, or any other competent person, to be designated in
the decree of sale, to sell the real estate under this proceeding; but no
clerk of any court shall appoint himself or his deputy to make sale of
real property or other property in any proceeding before him. Such
officer or person shall file his report of sale, giving full particulars
thereof, within ten days after the sale, in the office of the clerk of the
Superior Court, and if no exception thereto is filed within twenty days,
the same shall be confirmed: Provided, that any party after the confir-
mation shall be allowed to impeach the proceedings and decrees for mis-
take, fraud, or collusion, by petition in the cause: Provided further,
that innocent purchasers for full value and without notice shall not be
affected thereby.” And it is contended for defendants that by virtue of
the clause in the section, “and if no exception thereto is filed within
twenty days, the same shall be confirmed,” they are entitled to have the
sale confirmed as of right and notwithstanding the increased bid of
$1,500.

Prior to the enactment of this clause, and so far as the rights of a
bidder at a judicial sale was concerned, the court, before confirmation,
had well-nigh unlimited discretion as to the acceptance of the bid. Such
a bidder acquired thereby no independent right in the property or in
the suit, His offer was considered only as a proposition to buy at the
price named, the court reserving the right to accept or reject the bid,
as it might decree best. Harrell v. Blythe, 140 N. C., 415y Rorer on
Judicial sales (2d Ed.), sec. 108. In Harrell's case, Walker, J., deliver-
ing the opinion, said: “Where land is sold under a decree of
court, the purchaser acquires no independent right. He is re- (91)
garded as a mere preferred proposer until confirmation, which is
the judicial sanction or acceptance of the court, and, until it is obtained,
the bargain is not complete.” And, in Rorer, sec. 108, it is said: “The
court is clothed with an unlimited discretion to confirm a judicial sale
or not, as it may seem wise or just. Confirmation is final consent, and
the court being the vendor, it may consent or not, in its discretion.”
True, this author, in a subsequent section, says that the matter of confir-
mation rests in the sound legal discretion of the court, and the same may

135



IN THE SUPREME COURT. [173

UPCHURCH ¢. UPCHURCH.

be reviewed on appeal, but this, except on motion to relieve a bidder
from a proposal superinduced by fraud or excusable mistake, must be
understood to refer rather to the question as it affects the rights or
interests of the parties which are already involved in the suit, and not
to the bidder, who as yet has acquired no standing or interest therein.
Harrell v. Blythe, supra; Joyner v. Fulrell, 136 N. C., 302; Hall v.
Taylor, 133 Ga., 606; Rorer Judicial Sales, sec. 110. On the matter of
confirmation, in that aspect of the case it has not been in accord with
the practice in this State to refuse to confirm a sale for inadequacy of

and on average or lesser values, an increased bid of 10 per cent has
usually been regarded as sufficient to justify the court in reopening the
biddings. Where amounts are large, the advance per cent need not be
so much. A distinetion recognized by statute as to sales under decree
of foreclosure, ete., by chapter 146, Laws 1915, making 5 per cent
sufficient when the amount of bid is over $500. DBut, while these rules
are usually observed, they are not absolutely imperative, and the question
of confirming a sale is referred, as stated, to the sound legal discretion
of the court, and, in the proper exercise of such diseretion, the court,
under certain conditions, may reject an increased bid and confirm a sale
when it appears from the relevant facts and circumstances that such a
course iz wise and just and for the best interests of all parties whose
rights are being dealt with in the suit. Thompson v. Rospigliosi, 162
N. C, 145; Uzzle v. Weil, 151 N. C,, 132; Dula v. Seagle, 98 N. C., 458;
Wood v. Parker, 63 N. C., 379, After confirmation, the power of the
court is much more restricted. The purchaser is then regarded as the
equitable owner, and the sale, as it affects him or his interests, can only
be set aside for “mistake, fraud, or collusion” established on petitions
regularly filed in the cause. Revisal, sec. 2513. Ashbee v. Cowell, 45
N. C., 158; Kampman v. Nicewaner, 80 Neb., 208; Va. Ins. Co. v. Cot-
trell, 85 Va., 837.
Considering this legislation in view of these recognized powers of the
court in the case of judicial sales, we are of opinion that, on the facts
as embodied in his Honor’s judgment, appellant’s position cannot
(92 ) be maintained. So far as we are aware, the clause relied upon
appears for the first time in the Code of 1883, sec. 1906. Prior to
that, these sales were confirmed on motion and after notice, Laws 1868-9,
ch. 122, secs. 5 and 15; and the primary purpose of the amendment was
to relieve the parties and the proposed purchaser of the delays and
uncertainties incident to this requirement for further notice, ete. In
causes having numerous parties, in many instances widely secattered and
at times nonresident, this requirement for further notice might and fre-
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quently did present a real obstacle in the successful conduct of such sales,
both in the matter of time and cost, and the law was enacted to enable
the court to proceed to judgment on the record as it stood, after twenty
days, and to shut off all right of exceptions for irregularities, lack of
notice, or even inequalities as between the parties to the record, and it
was never intended to deprive the court of the power to regulate and
control a sale by reason of advanced bids made and entered before the
purchaser appeared and moved that his bid be accepted and sale con-
firmed. This right the statute confers upon him and, under its provi-
sions, he can appear at the end of the twenty days or after, and if an
increased bid has not been made at the time of motion entered, he is
entitled to have the same allowed, and on the record as it then appears,
Until such move is made on his part, the powers of the court in reference
to confirming the sale for inadequacy of price may be determined in its
legal discretion. This increase of bid 1s not in strictness an exception by
the parties, the objection more directly contemplated by the statute, but
a recognized method of affording information to the court that the
property has not brought a fair price, and, as stated, these facts may be
considered and acted on if presented before the purchaser has appeared
and moved for confirmation of sale.

This, in our opinion, being the proper construction of the law, his
Honor has made correct ruling on the matter presented. In a sale, to
an amount greatly in excess of the average, $26,000, there has been an
advance bid by responsible parties of $1,500. True, this was made one
day after the expiration of the time limit, but it was made before the
bidder had appeared to insist on his rights, and, under the facts of the
record, the clerk was right and certainly acting within his powers in
refusing to confirm the sale. We have been referred by counsel to the
case of Floyd v. Rook, 128 N. (., 10, as an authority against our disposi-
tion of the appeal. That was a case of actual partition and in which
exceptions from some of the parties of record, filed after twenty days,
were disallowed for that reason. It does not distinetly appear in that
appeal what was the nature of these exceptions. Doubtless they were
for some irregularities in the proceedings or because of some
inequitable adjustment. Iu either case they were known to the (93)
parties at the time the partition was made or when the report was
filed, and such objections come more nearly within the express terms and
purpose of the statute. In our view, the case is not in necessary conflict
with our present decision, to the effect that the statute does not and was
not intended to impair the power of the court as to confirmation of
judicial sales for inadequacy of price, evidenced by an increased and
sufficient bid made before the proposed purchaser has appeared and
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moved for an acceptance of his bid, as he can now do under the law
after twenty days.

There is no error, and the judgment of the court is

Affirmed.

Cited: Sutton v. Craddock, 174 N.C. 276; Perry v. Perry, 179 N.C.
448 I'n re Serman’s Land, 182 N.C. 127 ; Crocker v. Vann, 192 N.C, 428;
McCormick v. Patterson, 194 N.C. 219; Cherry v. Gilliam, 195 N.C. 235;
Vance ». Vance, 203 N.C. 669; Creech v. Wilder, 212 N.C. 165.

W. D. ALLEN v. T. T. GOODING.
(Filed 7 March, 1917.)

1. Parol Trusts—Lands—Options—Deeds and Conveyances—Grantor.

Where the plaintiff has been put to trouble and expense in securing an
option to himself on lands of nonresident under parol agreement that he
and the defendant were to buy them jointly, which option he assigns to
the defendant, who subsequently, and without his knowledge, exercises
his right and takes title to himself, and thereafter repeatedly promises to
conform to his agreement and convey the plaintiff his part, which he since
refused to do: Held, an option does not transfer title to the lands, and
the plaintiff is entitled to enforce the parol trust in his favor, the principle
that a grantor of lands cannot enforce a parol trust therein in his favor
(GQaylord v. Gaylord, 150 N. C., 222) not applying.

2. Limitation of Actions—Parol Trusts—Deeds and Conveyances.

This suit upon a parol agreement made in 1911, and brought in 19186,
to enforce a parol trust in land thereunder is held not to be barred by
the statute of limitations.

Arpear by defendant from Lyon, J., at October Term, 1916, of
CARTERET.

Moore & Dunn for plaintiff.
D. L. Ward, Abernethy & Davis, and E. E. Whitehurst for defendant,

Crazrg, C.J. The plaintiff and defendant had been engaged for some
time in business, trading as partners, when in 1910 or 1911 the plaintiff
informed the defendant that he had discovered some property owned by

nonresidents. Defendant said to the plaintiff that he had already
{ 94) tried to buy it, but had been unable to do so. Finally they agreed,
after discussion, to buy it jointly and the plaintiff was to have
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one-half interest in the land if he would procure the title thereto, and
pursuant to this agreement the plaintiff at his own cost went to Alabama
in May, 1911, and located the heirs for the two tracts of land. He
ascertained at what price the land could be bought, but, not having
sufficient money, he returned to this State and reported to the defendant,
giving him the family history showing the heirs to whom the property
belonged. It was then agreed that they would buy the Abner Neal tract
and the Jones or Borden tract, and in pursuance of such agreement the
plaintiff returned to Alabama in June, 1911. Just before going he
received from the defendant two deeds to be executed by the Borden
heirs in which the defendant alone was named as grantee, but with them
was a note from the defendant saying: “You take the deeds in my name
and T will deed you your half when you come back home.” With these
. deeds and letter there was a check for $200 in part payment of expenses,
and the purchase price. Pursuant to the agreement, the plaintiff went
to Alabama and had these deeds executed, and further in pursuance of the
understanding and agreement that the defendant would convey plaintiff’s
one-half interest, secured options on the other tract of land, as he alleges.

On his return the plaintiff delivered to the defendant the deeds and
the options. Later, finding that the deeds executed upon these options
had been taken in the defendant’s name alone, he spoke to the defendant
of the maiter, who stated to him that he would make him a deed for his
one-half interest as soon as the pending lawsuit between the Defiance
Box Company and himself had been determined, and to all subsequent
requests that the defendant should execute a conveyance of one-half the
land the defendant had always replied: “Wait until the suit with the
Defiance Box Company is settled.” That suit was settled in January,
1916, and the defendant then said that he would make the conveyance as
soon as the controversy with the Roper Lumber Company and himself
was settled.

After this and other controversies were settled, the defendant still
delaying to make the agreed conveyance, the plaintiff brought this action
to enforee the trust and to compel defendant to execute conveyance for
one-half interest in the land, as per the written agreement as to the
Borden land above referred to and the oral agreement as to the other
tract. It is in evidence that the consideration agreed upon had been
paid, and that the plaintiff had spent time and trouble in procuring the
deeds and options under the agreement. The defendant disputed the
allegations of fact to some extent, but the jury have found that “The
defendant agreed with the plaintiff to join with him in buying
the lands described in the complaint for their joint benefit and to (95 )
take the title to the same, one-half interest therein each for the
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plaintiff and defendant, as alleged in the complaint, but that the de-
fendant thereafter caused the title to said land to be made to himself
and refused to convey any part thereof to the plaintiff.” This was a
matter of faet upon the evidence.

The jury also found, under the instructions of the court, that the
plaintifi’s cause of action was not barred by the statute of limitations,
which was correct.

There is scarcely need for any discussion as to the Borden land, as to
which the written agreement was in testimony. But the defendant
earnestly insists that he cannot be forced to execute the trust as to the
Abner Neal tract. It is well settled in this State that such trust is
enforcible, even though there was no writing concerning such agreement,
and there are facts and circumstances here which justified the jury in
finding with the plaintiff as to the oral agreement in regard to the Neal
tract. Qwens v. Williams, 130 N. C., 168; Cobb v. Edwards, 117 N. C,,
2525 Shields v. Whitaker, 82 N. C., 522.

In Avery v. Stewart, 136 N. C., 435, Walker, J., says: “More ae-
curately considered, constructive trusts have no element of fraud in
them, but the court merely uses the machinery of & trust for the purpose
of affording redress in cases of fraud and of working out the equity of
the complainant. The party guilty of the fraud is said, in such cases,
to be a trustee ex maleficio, and will be decreed to hold the legal title for
the use and benefit of the injured party and to convey the same when
necessary for his protection, as when one has acquired the legal fitle to
property by unfair means. The jurisdiction is exercised distinctly upon
the ground of the fraud practiced by the party against whom relief is
prayed,” citing Bispham Equity, 125, 126, 143; Wood v. Cherry, 73
N. O, 110. Such trusts are, of course, not affected by the statute of
frauds. Gorrell v. Alspaugh, 120 N. C., 362. “Where one party has by
his promise to buy, hold, or dispose of real property for the benefit of
another indueed action or forbearance by reliance upon such promise, it
would be a fraud that the promise should not be enforced.” Bispham
on Equity, sec. 218.

In Glass v. Hulbert, 102 Mass., 39, it is said: “When a party acquires
property by conveyance or devise sceured to himseclf under assurance
that he will transfer the property to or hold and appropriate it for the
use and benefit of another, a trust for the benefit of such other person is
charged upon the property, not by reason merely of the oral promise,
but because of the fact that by means of such promise he had induced
the transfer of the property to himself.”

The whole subject has, however, been too fully discussed by Mr.
(96 ) Justice Walker in Avery v. Stewart, supra, and the principles are
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too well settled to need any further consideration by us. But the
defendant insists, however, strenuously that as to the Neal tract of land
he cannot be decreed to execute title to the plaintiff for one-half under
his oral trust, as found by the jury, because it was held in Gaylord v.
Gaylord, 150 N. C., 222, that when a deed has been executed the grantor
cannot allege that there was an oral trust which he could enforce against
the trustee, because this would be to contradict the deed. This prineiple
is well settled and has been repeatedly cited and approved, Trust Co. v.
Sterchie, 169 N. C., 22, and cases there cited; Campbell v. Sigmon, 170
N. C,, 351. It has no application, however, in this case. Here the title
was not in the plaintiff, but in pursuance of the agreement between
himself and the defendant, and by his efforts in procuring the owners
to give options and deeds and upon payment of the money and rendition
of services, the deeds and options were executed to the defendant upon
an agreement that he would execute conveyance for one-half thereof to
the plaintiff. This is not annexing a trust to a conveyance by the
plaintiff to the defendant, but the procuring of a title from the owners
of the land to the defendant upon an agreement that he would hold the
same jointly in trust for himself and the plaintiff. There was testimony
of this agreement and of the repeated promises of the defendant from
time to time to execute the trust by making the conveyance as soon as
pending litigation was terminated.

It is true that the “options” (for the Neal land) were taken in the
name of the plaintiff and were assigned by him to the defendant, but the
deeds therefor were executed direct to the defendant by the owners, and,
as the jury find, in pursuance of the oral agreement between the plaintiff
and the defendant. The defendant well says in his brief: “The plaintiff
never had title to the land in controversy.” The doctrine in Gaylord v.
Gaylord, supra, could, therefore, have no application.

The jury have found the facts in accordance with the plaintiff’s con-
tention, and in accordance with the well settled principles of law the
court decreed that the defendant should execute the trust by conveying
one-half interest in both tracts to the plaintiff.

It is not necessary to discuss all the exceptions in detail. After con-
sidering all the exceptions we find

No error.

Cited: McFarlond v. Harrington, 178 N.C. 192; Chatham v. Really
Co., 180 N.C. 505; Lefkowitz v. Silver, 182 N.C. 349 ; Thomas v. Car-
teret, 182 N.C. 380; McNinch v. Trust Co., 183 N.C. 40; Williams v.
McRackan, 186 N.C. 884 ; Pridgen v. Pridgen, 190 N.C. 106; Hare v.
Weil, 213 N.C. 487, 488; Atkinson v. Atkinson, 225 N.C. 133,
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(97)
H. M. HUX BY H1s Next Frienp v. THE REFLECTOR COMPANY.

(Riled 7 March, 1917.)

1. Negligence—Evidence—Opinion—Facts—Expert Evidence.

‘Where there is evidence tending to show that the plaintiff, defendant’s
employee, was injured while engaged in the course of his employment by
reason of an old and defective printing press, and he testified that the
press was not such as was in general use at the time; that it was out of
date, not equipped, old and worn: Held, competent as a statement of
fact, and this applies to an expert witness who testifies with knowledge of

such facts,

2, Appeal and Error—Evidence—Objections—Motions to Strike Out.

Evidence admitted without objection or subsequent motion to strike it
out will not be considered for error on appeal.

3. Master and Servant—KEvidence -— Negligence — Approved Machinery —
Trials—Nonsuit. ,
‘Where the plaintiff, employed to operate and care for defendant’s
printing press, has been injured by his hand having been caught into its
cog-wheels, while removing paper caught therein, and which it was his
duty to do, and there is evidence tending to show that the press was
antiquated and the cogs should have been shielded and the machine
supplied with a safety lever, either of which would have avoided the
injury: Held, sufficient upon the issue of defendant’s actionable negli-
gence, and motion to nonsuit was properly overruled.

4. Negligence—Assumption of Risks——Master and Servant.

The doctrine of assumption of risk applies only to machinery in good
condition, and not where an employee is injured by the negligence of his
employer in not so keeping it.

5. Instructions—Contributory Negligence—Assumption of Risks—Appeal
and Error.

Where in an action for damages for a personal injury.the defendant’s
liability depends upon the issues of negligence and contributory negli-
gence, it is not error for the court to refuse to submit an issue as to
assumption of risk; and were it otherwise, the error was cured, under
the facts of this case, by his charging upon this doctrine under the issue
as to contributory negligence.

Arrrar by defendant from Lyon, J., at September Term, 1916, of
Prrr.

Julius Brown and H. S. Ward for plaintiff.
Harry Skinner and L. (. Cooper for defendant.

Crarg, C. J. This is an action for personal injuries in the cutting
off of the plaintiff’s right hand. The plaintiff was operating a job

142



N.C.] SPRING TERM, 1917,

Hux ». RErLEcTOR Co.

press for the defendant company. There was evidence that there (98)
were two presses working side by side, but that the plaintiff,

a boy of 17, was in charge of both, and the one at which he was not
immediately working became clogged, whereupon the plainsiff, under
his duty of supervision, attempted to unclog it, but by reason of the cog
wheels not being shielded, or boxed, his hand was caught between the
two cog wheels, and there being no lever by pulling which the gearing
could be thrown out, or the machine stopped, he lost his hand.

The first exception was to a question asked the plaintiff: “State, in
your opinion, if the press at which you were hurt was such a press as
was adopted and in general use at that time.” There was no exception
to the answer, or motion to strike out, but plaintiff answered: “No,
siv, It was out of date and not equipped; it was old and worn and was
4 machine about forty years old. It was not equipped with lever, and
there was no sHield to cover the cogs; the machine was made in 1870 or
something.” This was competent as a statement of fact.

The second exception is to the question asked another witness: “If
the jury should find from the evidence that in the machine at which
Mr. Hux was working and in which he was injured the cog wheels were
not shielded or boxed and had no lever for throwing the machine out of
gear, or throwing the belt off of the shaft, in your opinion, was that
such a machine as was adopted and in general use at that time?” There
was no objection to the answer, or motion to strike out, and the witness
angwered : “No, sir; not in general use at that time so far as my obser-
vation goes. The cogs in this machine were not boxed or shielded when
I left there; I was not there when it happened. I was there before, but
I was not working on the press.” These witnesses had qualified as
experts and this evidence was competent. Cotton Mills v. Assurance
Corporation, 161 N. C., 562; Morrisett v. Cotton Mills, 151 N. C., 81.
Besides, this evidence was further competent on account of the special
knowledge the witness had of this piece of machinery. Morrisett v. Cot-
ton Mills, supra; Wilkinson v, Dunbar, 149 N, C., 20; Britt v. R. R.,
148 N. C., 41 Tves v. Lumber Co., 147 N. C,, 308.

The plaintiff testified that he was in charge of these two job presses
and was 17 years of age at the time of the injury. He was running one
of the presses and noticed that the other did not have a sufficient
amount of ink. He inked it and as he turned to leave he heard a noise
in the press—a jumping sound—and found some paper lodged in the
cogs. He took out about 5 inches of paper and reached over to pull out
more, and as he did the arm of the press caught him and shoved his arm
into the press. He had no lever to stop it. The movement of the arm
of the press which rolled the cogs shoved his hand between them
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(99) and held it fast. These cogs were not shielded or covered in any

way, and the machine did not have a safety lever, or any lever, for
throwing it out of gear or stopping it. If it had, he could have stopped
it, and gotten the paper out without injuring his hand. He added that
the only method of stopping the machine was to get something to throw
the belt off the shaft at the ceiling or to go to the other end of the house
to cut the motor off. He further testified that the press was out of date,
as did three other witnesses.

Upon the above synopsis of the evidence the judge properly refused
to nonsuit the case. The machine at which the plaintiff was injured
was thirty-five or forty years old; the cogs were exposed and not boxed
in any way; there was no safety lever or any other kind of lever to stop
the machine. The machine was more dangerous than new machines,
and it was not in general use. The plaintiff was doing his duty at the
time he was injured; and the defendant’s general manager and floor
boss both knew the defective condition of the machine and had seen it
at work. The case was properly submitted to the jury. Ainsley .
Lumber Co., 165 N. C., 192; Steeley v. Lumber Co., 165 N. C., 27; Kiger
v. Scales Co., 162 N. C,, 133.

In Creech v. Cotton Mills, 135 N. C., 680, where the plaintiff was
operating four looms, she went to get the necessary filling in a box in a
passageway in front of certain unboxed cog-wheels, and in bending down
her clothing was caught in the cog-wheels and she was injured. This
court sustained the refusal to nomsuit.

In Sibbert v. Cotton Mills, 145 N, C., 308, the plaintiff was injured
by unboxed cog-wheels and the safety lever was out of fix, and the court
in setting aside the nonsuit held that it was the duty of the defendant to
use reasonable care by proper construction and frequent inspection to
keep the safety levers (whick it had) in good condition, and it was
liable if the plaintiff was injured by its failure to do so.

In the Creech case, supra, there were unboxed cogs, and in the Stbbert
case, supra, the safety lever was out of fix, and the court held that both
these cases should have gone to the jury. In the present case there were
both these defects. The plaintiff was injured by being caught in the
cog-wheels which were not boxed, and the machine had no safety lever
to throw the machine out of gear.

Tt was not error for the court to refuse to submit an issue as to assump-
tion of risk, for the issue of contributory negligence was submitted—
which was really the defense, for the plaintiff relied upon the defective
machinery, and the court charged the jury: “If you find by the greater
weight of the evidence that a reasonably prudent man would not have
attempted to take the paper from the cog-wheels while the machine was
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in motion, and you will find that the plaintiff did that, he would

be gunilty of contributory negligence and should not recover, and (100)
you will answer that issue ‘Yes’; or if you find that the situation

there was apparently dangerous and that a man of ordinary prudence
would not have put his hand there to take out or put in paper if the
plaintiff did so, then you should find that the plaintiff was guilty of
contributory negligence and should not recover.” This charge gave the
defendant all which he is entitled to, whether it is called contributory
negligence or assumption of risk. Harvell v. Lumber Co., 154 N. C,,
260. Assumption of risk is the assumption by the employee of the risks
of the vocation or employment properly managed and with machinery in
good condition. But even if the defendant was entitled to have his plea
of assumption of risk submitted to the jury, this was sufficiently done in
the charge above quoted. Gotns v. Training School, 169 N. C., 733;
Zollicoffer v. Zollicoffer, 168 N. C., 326; Hinton v. Hall, 166 N, C., 477;
Irvin v. R. R., 164 N. C,, 5; Horton v. R. R., 162 N. C., 428; Garrison
v. Machine Co., 1569 N, O, 285; Roberts v. Baldwin, 155 N, C., 276.
There 18 no exception to the charge of the court,

It is passing strange that in view of the repeated decisions of this
Court and the spirit of the age which demands care and humanity on
the part of employers in protecting employees from avoidable injuries,
that cog-wheels should still be unboxed or necessary safety levers omitted
to the infliction of mutilation upon those who are earning their daily
bread by the sweat of their brows, We find

No error.

Cited: Lynch v. Dewey, 175 N.C. 159 ; Richardson v. Woodruff, 178
N.C. 51; Marshall v. Telephone Co., 181 N.C. 298.

B. M. LEWIS ET AL. v. IDA MAY E1 AL.
(Filed 7 March, 1917.)

1. Contracts—Written—Interpretation—Intent.

The courts will consider a written contract as a whole, where the
writing admits of interpretation, in order to arrive at the intent of the
parties, and will give every part thereof its legitimate effect.

2, Saxhe—l)rainage Districts-—Petitioner—‘‘Dismissed.”
‘Where in view of establishing a drainage district under the statute, the
petitioners enter into a written contract with a surveyor, for his services
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required thereunder, that he should be paid “out of the first proceeds
from the sale of drainage bonds,” but that should the action to establish
the district be “dismissed,” a certain less sum should be paid out of the
funds of the petitioners, and the proceedings are regularly prosecuted,
but dismissed by the clerk, from which no appeal was taken: Held, the
use of the word “dismissed,” without qualification, includes within its
intent the dismissal thereof by the clerk; and the amount stipulated in
that event only is recoverable against the petitioners and the sureties on
their bond.

8, Appeal and Error—Reference—Findings.
Findings of fact by the referee, approved by the judge, upon supporti
evidence, are not reviewable on appeal, especially in this case, where the
parties have agreed that they should be conclusive.

L

4. Judgments—Collateral Attack——Contracts—Drainage Districts.

Where the liability of petitioners to lay off a drainage distriet depends,
according to their contract with the defendants, upon the ‘“dismissal” of
the proceedings, and it appears that the proceedings were regularly had
in conformity with the statute and dismissed by the clerk, from whose
judgment no appeal was taken, the judgment of the clerk cannot be
collaterally attacked in an action against the petitioners upon the contract.

(101)  Srzcran procrepiNe, heard by Whedbee, J., upon the report of
Junius D. Grimes, Esq., referee, at May Term, 1916, of Prrr,

The proceeding was brought for the purpose of establishing a drainage
district, and on 7 April, 1914, a petition was filed before the clerk for the
establishment of such a distriet along Little Contentnea Creek. On
13 July, 1914, a petition was filed by certain landowners asking that addi-
tional territory along Middle Swamp be added, and on 2 July, 1914, a
petition was filed asking that additional territory along Sandy Run be
included. Process has been duly served on all the defendants. At the
hearing of the original petition, 12 May, 1914, an order was entered
appointing viewers, among whom was A, S. Goss, a civil engineer and
drainage engineer. A like order was entered upon the filing of the peti-
tions for the inclusion of additional territory. From time to time the
viewers filed requests for extensions of time under the statute, and finally
the preliminary report was filed, as to the whole territory described in
the various petitions, on 22 August, 1914, and proper orders were made
for a hearing thereon, proper notices given, and affidavits made as to the
giving of the notices; protests of various parties were heard, and on
12 September, 1914, the date fixed therefor, the preliminary report was
heard and passed on by the clerk, and after finding the facts as required
by the statute, Pitt County Drainage District, No. 1, was established,
and under another order, entered on the same date, the preliminary report
was referred back to the board of viewers to make to the court a complete
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report, maps or surveys, plans, specifications, ete., on or before 12 Octo-
ber, 1914. The record will disclose that the proceedings were correctly
and properly conducted, and in accordance with the statute.

On 12 October, 1914, the final report of the board of viewers (102)
was filed in accordance with the statute, and attached thereto were
a schedule of the landowners, acreage, classifications, ete., and maps and
profiles, as required by the statute. Objections were filed by persons
included in the district, and heard, as appears from the record, none of
which, however, has anything to do with this controversy. The hearing
of the final report was continued from time to time by regular order en-
tered in the cause, all of which appear in the record, until 26 January,
1915, when a final judgment was entered in the case, dismissing the same.

Thereafter the Brett Engineering and Contracting Company, as
assignee of A. S, Goss, filed their claim before the clerk of the court for
the sum of $3,350 for services, and moved that the petitioners and their
bondsmen be taxed with said amount. To this motion the petitioners filed
an answer, and the clerk of the court, on 30 April, 1915, signed a judg-
ment denying the motion and dismissing same, to which the Brett Engi-
neering and Contracting Company excepted and appealed.

At the August Term, 1915, of the Superior Court, Judge Bond pre-
siding, upon motion of the Brett Engineering and Contracting Company,
the judgment of the clerk, upon the motion of the Engineering Company,
was reversed, and all matters in controversy referred to J. D. Grimes,
this reference being ordered on motion of said company. Mr. Grimes
heard the matter, returned his report, stating his findings of fact and
conclusions of law, which was confirmed by Judge Whedbee at May Term,
1916, of the Superior Court, after overruling exceptions to said report
filed by the Brett Engineering and Contracting Company.

As the decision of the case turns upon the construction of the contract
between the Brett Engineering Company and B. M. Lewis and MeD.
Horton, and a similar contract between that company and R. L. Davis,
it will be necessary to a proper understanding of the matter that one of
those contracts, with identical terms, be set forth, as follows: “For that
portion of the Pitt County Drainage Distriet lying along little Con-
tentnea Creek and cxtending from about Beaver Dam Hole to about
Adams Bridge, we propose to act as engineer, make all necessary surveys,
prepare plans, estimates, ete., for the sum of $1,500; this $1,500 to be
paid out of the first proceeds from the sale. In case the action to estab-
lish the drainage district is dismissed by the clerk of the court, our fee
for the services rendered up to and including the preliminary report will
be $400, to be paid in cash out of the bond of the petitioners within thirty
days after dismissal by the court.”
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The proposal of the engineering company was accepted by the

(108) parties, B. M. Lewis and MeD. Horton, and constitutes their con-

tract, and the other proposal was likewise accepted by R. L. Davis,

and this forms his contract. The reference was ordered at the request of

the Brett Engineering Company, with the consent of the other parties,
and provides that the findings of fact shall be conclusive.

The court entered judgment, upon the referee’s report, against the

plaintiffs and their sureties for the sums set forth therein, and the Brett

Engineering Company, claiming that it is entitled to a larger amount

under its contracts, appealed to this Court,

F. . James & Son for plaintiff.
H. (. Connor, Jr., and Skinner & Cooper for defendant.

Warkeg, J., after stating the case: The decisive question in this case
is, what is the meaning of the contract? The object of all rules of inter-
pretation is to arrive at the intention of the parties, and where the terms
of the agreement have been reduced to writing, so that there is no dispute
as to what they are, and they are so framed as to admit of construction,
the intent must be gathered from a consideration of the entire instru-
ment, the problem being, not what any part of the contract taken sepa-
rately may mean, but what is the meaning of the contract when every
part is given its legitimate effect. R. R. v. R, R., 147 N. C,, 382; Sim-
mons v. Groom, 167 N. C., 271; Spencer v. Jones, 168 N. C., 291. We
think that there is but one meaning to be deduced from the words of this
contract, which is, that it was intended to provide for two contingencies.
The first was that the proceeding should be conducted to its end, as con-
templated by the statute, so that the drainage district would be fully
established and the proceeding terminated in a final adjudication, or
decree of confirmation, upon which depended the issuance of the bonds.
If this event occurred, the engineering company should receive $1,500
for its services, under the Lewis and Horton contract, and $900 and $700
under the R. L. Davis contract. The second contingency was that the
proceeding might stop short of a final decree, by a dismissal, in which
event it was provided that petitioners and their sureties would be bound
to pay the sum of $400 (or $250 by the other contract), within the time
specified, for services rendered up to and including the preliminary
report, The engineering company assumed the risk of the proceeding
being stopped before reaching its final stage, when the bonds would be
issned. It seems evidently to have been the purpose that the $1,500 and
$900 should be paid out of “the first proceeds from the sale of drainage
bonds,” and not by the petitioners. The learned counsel who argued the
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case so well in this court for the engineering company suggested that the
requirement that the first payment should come out of the bonds

1s not conclusive as to the intent, and this may be so, and we are (104)
$0 treating it, but it is the strongest kind of evidence as to what

was the true meaning of the parties. The proposal was that the com-
pany, or its assignor, would do the whole work for the specified amount
and rely for compensation on the proceeds of the sale of bonds, and this
offer was accepted by the petitioners. This part of the contract was
clearly intended to exclude the idea of any personal responsibility of the
petitioners for so large an amount, and there was no good reason why
they should assume it. If the event upon the happening of which it was
provided that the money should be paid and in a particular way had
taken place, the money would have been paid out of the fund designated -
for that purpose. But it failed to occur, because the proceedings were
dismissed, and the other event had happened, which fixed the liability of
the petitioners at the smaller sums, or $400 and $250. If the enterprise
succeeded throughout as designed at the beginning of it, the distriet
would take the burden of paying for the work out of its bonds, but if it
failed, by reason of a dismissal and before the final conclusion of the
wmatter, the petitioners thought it fair, as there was no other way of pay-
ment, that they should undertake to pay for the preliminary work; and
this is all of their obligation, in this view of the case. Whether the peti-
tioners were liable for the reasonable value of the services performed
after the preliminary report was filed, we need not decide, as the com-
pany has received a judgment upon the theory that it was so entitled to
recover, and the petitioners have not appealed.

The terms of the contract are broadly stated, viz.: “In case the action
to establish the drainage district is dismissed by the clerk of the court,
the $400 (and $250 in the second contract) should be paid out of the
fund of the petitioners.” While in the other, or first event named, the
$1,500 (and $900 in the other contract) should be paid “out of the first
proceeds from the sale of drainage bonds.” When we compare, or con-
trast, the two clauses, it appears clearly, we think, that the method of
payment was intended to indicate who should be liable for the different
amounts. The use of the word “dismissed,” without qualification, and in
a general sense, shows that dismissal of any kind was intended. In other
words, if the proceedings failed of their purpose, and were dismissed for
any cause, the petitioners should pay $400 and $250, and their bondsmen
should be liable with them. The proceedings were dismissed, and there
has been no reversal of that judgment. If it was erroneous in law, it
could be attacked only by an appeal, and, if irregularly entered, by a
motion to set it aside. It is not contended that it was void, so that it
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can be assailed collaterally. When the clerk denied the motion of the
engineering company to tax petitioners and their sureties with the amount
of their claim ($3,350), his judgment was reversed, and the order
(105) of reference made. This had nothing to do with the prior dis-
missal of the proceedings, but supervened, and was based upon the
judgment of dismissal.

The appellant has excepted to the referee’s finding of fact, but they
have been approved and confirmed by the judge upon evidence, and we
do mnot in such case review the finding. Cooper v. Middleton, 94 N. C.,
86; Harris v. Smith, 144 N. C., 440; McCullers v. Cheatham, 163 N, C.,
63. Besides, the order of reference was by consent and at appellant’s
request, and it was stated therein that the findings of fact should be
* conclusive.

In discussing the case, we have not referred specifically to the contract
for the drainage of Distriet No. 1 along Middle Swamp, but the con-
tracts are all alike in substance, and we selected the two contracts first
mentioned in the case. The same reasoning extends to all of them, and
our conclusion as to each is, therefore, the same.

There are numerous exceptions and assignments of error, but we need
not refer to any but those already considered. The main question in
the case involves the construction of the contract, and a decision as to
this sufficiently covers the case. We have kept within the limits of the
appellant’s brief, as we are required to do by the rule of this court. The
statutes relating to the subject of drainage have been kept constantly in
view, but we do not think that any of their provisions should induce us
to give a different meaning to the contract.

Affirmed.

Cited: King v. Davis, 190 N.C. T41; Jones v. Casstevens, 222 N.C.
413,

C. D. HOLTOXN v. ASA W. LEE.
(Filed 7 March, 1917.)

1. Malicious Prosecution—Trials—Malice—Burden of Proof.

The plaintiff, in his action for malicious prosecution, must show malice
of the defendant in having prosecuted the- criminal action against him,
and where the lack of probable cause is admitted, testimony, in the eivil
action, of the magistrate before whom the criminal case had been tried,
“that said prosecution was frivolous and malicious, and he taxed the
plaintiff with cost,” is incompetent, and its admission constituted re-
versible error to the defendant’s prejudice.
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2. Appeal and Error—Record—Issues—Mistake—Remanding Case.

Where in the record on appeal in an action for malicious prosecution
the issues set out therein are: (1) “Did the defendant cause the arrest
and prosecution of the plaintiff?” (2) “Was the same done without
probable cause?’ (3) “Was the same done without malice?’ to each of
which it appears that the jury has responded in the affirmative; upon
which the defendant moved for judgment in the Supreme Court, but the
plaintiff (appellee) contends there had been error in copying the third
issue, and that in fact it was submitted as to whether the act was done
“with” malice; and it further appears that the charge referred to the
issue in conformity with appellee’s contention, and the issues submitted
had been lost and cannot be supplied: Held, the case is remanded for
the Superior Court to ascertain the fact as to the issue, upon proper evi-
dence, correct its record, and enter judgment in accordance with its
findings.

Crvir, action, tried before Lyon, J., and a jury, at October (108)
Term, 1916, of Pamrico. The following verdict was rendered:

1. Did the defendant Asa W. Lee cause the arrest and prosecution of
the plaintiff Church D. Holton, as alleged? Answer: “Yes.”

2. Was the same done without probable cause? Answer: “Yes.”

3. Was the same done without malice? Answer: “Yes.”

4. Has the criminal action terminated? Answer: “Yes.”

5. What damage, if any, has plaintiff sustained thereby? Answer:
<<$500.7’

Defendant appealed from the judgment thereon.

Z. V. Rawls for plawmtiff.
Brinson & Brinson and C. B. Thomas for defendant.

Warker, J. The plaintiff brought this action to recover damages for
malicious prosecution. It appears that the defendant had prosecuted
the plaintiff before a justice of peace for the larceny of money and at
the trial the defendant was discharged for the lack of evidence to show
probable cause. It is substantially admitted in the pleadings that the
criminal proceedings had terminated unfavorably to the prosecutor
(defendant in this action), as the justice found that there was mno
probable cause upon which to bind the defendant (plaintiff herein) to
court. The justice was called as a witness for the plaintiff and was per-
mitted by the court to testify as to the contents of the record of his pro-
ceedings, from which it appeared that he had discharged the defendant
(plaintiff in this aetion), as the evidence was insufficient to show prob-
able cause, and that “the court was further of the opinion that said
prosecution was frivolous and malicious, and taxed the prosecutor (de-
fendant in this action) with the costs.” The defendant objected to this
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evidence and excepted to its admission. This exception is sustained. It
was admitted that this plaintiff had been discharged in the criminal
proceedings, because there was no probable cause, so far as shown by the
evidence, and, therefore, it was not necessary to prove it. The oily
other fact contained in this record was the finding by the justice that

“the prosecution was frivolous and malicious” and his order taxing
(107) him with the costs because it was so. The objection, therefore,

was directed to this evidence, as being incompetent to prove
malice, and we are of the opinion that it was inadmissible, and we have
so held in similar cases. Coble v. Huffines, 133 N. C., 422, citing Casey
v. Sevatson, 30 Minn., 615, where the subject is fully discussed, and the
reasons which have induced the courts to reject such evidence are clearly
stated. Tt was necessary to show malice, as it was one of the material
elements of the cause of action. “The burden of showing that the
prosecution complained of was instituted maliciously and without prob-
able or reasonable cause is, as we have seen, upon the plaintiff, and both
of these elements must concur or the suit will fail; for if the prosecution
‘were malicious and unfounded in matters of fact, but yet there was
probable cause, the action for malicious prosecution cannot be main-
tained.” Newell on Malicious Prosecution (1892), p. 473, sec. 12; Stan-
ford v. Grocery Co., 143 N. C., 419 ; Downing v. Stone, 152 N. C., 525;
Motsinger v. Sink, 168 N, C., 548. Before punitive damages can be
recovered express or particular malice must be shown. Stanford o.
Grocery Co. and the other cases above cited.

There is another question in the case. The record shows that the jury
found, by their answer to the third issue, that the plaintiff was prose-
cuted by the defendant without malice. If this be the true verdict, the
defendant would be entitled to judgment; but plaintiff has applied for
a writ of certiorart upon the ground that the issue submitted was, “Was
the same done with malice?’ to which the jury answered “Yes”; that
the original issues, upon which the judgment was given, have been lost,
and those in this record are not correctly copied in the particular indi-
cated, and the mistake was not discovered until the argument of the case
here, when for the first time the defendant claimed that he was entitled
to a judgment upon the verdict. The form of the verdict becomes ma-
terial for the purpose of deciding whether we shall grant the defendant
a judgment or & new trial. There is no necessary conflict appearing in
the record itself, but there is a conflict between the record and the case,
as the judge, in his charge, refers to the issue as being in this form,
“Was the same done with malice?” Where there is a confliet between
the record and the case, the former controls. Threadgill v. Comrs., 116
N. C,, 616. The second issue is, “Was the same done without probable
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cause?’ and in form the two issues are alike, one containing the inquiry
whether the prosecution was without probable cause and the other
whether it was without malice. It may be, therefore, that the issues as
they now appear in the record are correctly drawn. The court below
has the power to correct its own records and make them speak the truth.
Instead of retaining the case and issuing a writ of certiorars, we direct
that the court ascertain what the truth is in regard to this con-
troversy. If the third issue is correctly stated, judgment will be (108)
entered on the verdict for the defendant, but if it is not correctly
stated, and the jury really answered it in favor of the plaintiff, then the
court will amend the record accordingly, and grant a new trial for the
error in admitting evidence as above shown. The court may hear such
evidence as is competent and pertinent to the inquiry, including that of
the judge who presided at the trial.
Error.

Cited: McDonald v. McLendon, 173 N.C. 175; Harris v. Singletary,
193 N.C. 587, 588, 580,

W. L. HALL & CO. v. NORFOLK SOUTHERN RAILROAD COMPANY.
(Filed T March, 1917.)

Carriers of Goods — Order, Notify -— Care of Another Carrier — Officious
Transportation—Penalty Statutes—Appeal and Error.

Where a carrier by water transports a shipment past its destination
under an “order, notify” bill of lading, “care of” A., ete., railroad operat-
ing at that point, and delivers it to another railroad, N., etc., the latter
company should deliver the cotton to the consignor upon demand and
exhibition of the bill of lading (Myers v. R. R., 171 N. C, 193); and
when it refuses to do so, but carries it to the original destination at
additional charges for carriage, which the consignor has been obliged
to pay, he may recover, of the carriers thus acting, the additional charges
0 paid; and a judgment as of nonsuit should not be granted.

ArpEAL by plaintiffs from Stacy, J., at January Term, 1917, of Prrr.

W. F. Evans for plaintiff.
F. G. James & Son for defendant.

Crarx, C. J. The plaintiff on 26 February, 1913, shipped 72 bales
of cotton over the “Daniels Roanoke River Line” of steamers (one of de-
fendants), consigned on the face of the bill of lading to “W. L. Hall,
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Plymouth, N. C.,” order, notify, “care of Atlantic Coast Line Railroad
Company.” This cotton was delivered to said company at Jones’ Landing
on Roanoke River about 35 miles above Plymouth. The Daniels Roanoke
River Line carried this cotton down Roanoke River, but instead of stop-
ping at Plymouth, which is located on that river, where both the Norfolk
Southern and Atlantiec Coast Line have wharves, carried the cotton on 35
miles further to Edenton, N. C., and there delivered it to the other
defendant, the Norfolk Southern Railway Company, which hauled it
back over their tracks to Plymouth and switched it to the track of the
Atlantic Coast Line Railroad, charging the plaintiff $72 in freight and
$4 switching charges, which the plaintiff had to pay, besides
(109) surrendering the bill of lading, before he could have the cotton
delivered to the Atlantic Coast Line Railroad.

‘While there was no tariff rate, shown in the bill of lading, from Jones’
Landing to Plymouth, by the tariff rates which the defendants contend
were in effect the rate on a bale of cotton from Jones’ Landing to Eden-
ton, which is 25 miles beyond Plymouth, was 50 cents per bale. When the
witness learned that the cotton had been carried by Plymouth to Eden-
ton, he went to the latter town and, finding the cotton in the hands of
the Norfolk Southern Railroad Company, presented his bill of lading
and demanded that it be turned over to him there. This was refused,
and subsequently the cotton was shipped back over the Norfolk Southern,
and at that point he paid the agent as above 50 cents per bale from Jones
Landing to Edenton and another 50 ceunts from Edenton back to Ply-
mouth, and $4 extra charges, making $76.

According to the law of this State, the Daniels Roanoke River Line
could not have charged more from Jones Landing to Plymouth than to
Edenton, and there was nothing in the bill of lading which authorized
the cotton to be shipped via Edenton. It was the duty of the Daniels
Roanoke River Line to have delivered this cotton to the Atlantic Coast
Line Railroad, at Plymouth, which is a well known shipping point and
where the record states that the Atlantic Coast Line, in whose care this
cotton was shipped, had a wharf. Ii was an entirely officious act to
carry the cotton on to Edenton, and for this no charge could have been
made; and, having done so, it was the duty of said company to have
brought the cotton back to Plymouth at its own expense.

This cotton was shipped “order, notify”—that is, the shipper retained
the control over it; and, as was held in Myers v. Railroad, 171 N. C,,
193, quoting 2 Hutchison Carriers, sec. 660, “So long as the goods re-
main the property of the bailor he may countermand any directions he
may have given as to their consignment, and may at any time during
the transit require of the carrier their redelivery to himself.” This
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doctrine ig fully settled by the other authorities cited in Myers case.
Besides, in this case the shipper had not even consigned the goods by
Edenton nor over the Norfolk Southern Railroad Company, whose
ageney was not necessary in shipping goods from Jones Landing to
Plymouth. It may be that the Norfolk Southern Railroad Company
was the “friend” of the Daniels Roanoke River Line, and the Atlantic
Coast Line Railroad was not, probably for the reason that the latter
parallels the Daniels River Line from Williamston to Plymouth, and is
to'some extent a competitor; but if the Daniels River Line wished to
give a job to its friend of hauling back the cotton from Edenton to
Plymouth, and carried it on from Plymouth to Edenton for that purpose,
it should have done so at its own expense and not have doubled,

or more, the mileage charged against the shipper. The unneces- (110)
sary transportation from Plymouth to Edenton and back to
Plymouth was 50 miles, being considerably more than the mileage from
Jones Landing to Plymouth, where it should have delivered the cotton
on the wharf which the record states the Atlantic Coast Line had at
Plymouth. The law will not tolerate such doubling of charges against
the shipper.

On the facts in evidence the judge was in error in directing a nonsuit
against the plaintiff, who seeks to recover the overcharge against him.
The plaintiff also joins a charge for the penalty in exacting the over-
charge. This penalty is preseribed by statute to prevent imposition on
shippers and consignees who have to pay the charges of carriers before
they can get their goods, as the plaintiff had to do on this occasion,
Tilley v. R. R., 172 N. C., 863. We do not, however, pass upon the right
of the plaintiff to recover the penalty, but leave that matter open until
the facts are developed at the trial on the merits.

The judgment of nonsuit is

Reversed.

R. E. HARRIS v. THE NORFOLK SOUTHERN RAILROAD COMPANY.
(Filed 14 March, 1917.)

1. Carriers of Goods — Warehousemen — Act of God — Concurring Negli.
gence—Proximate Cause.

While a wind and rainstorm of such unusual violence that it could
not reasonably have been anticipated, and which solely caused damage
to goods stored in the warehouse of a common carrier, is regarded as an
act of God, for which the carrier may not be held responsible, the carrier
may not escape liability when its own negligence, in regard to improper

I
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construction or ill-repair of its warehouse concurred asg a proximate cause
of the loss or damage sustained, or without which it would not have
occurred.

2. Appeal and Error—Issues Tendered.

The refusal of the court to submit issues tendered is not erroneous,
when those submitted are fully sufficient to present adequately and prop-
erly every matter involved in the controversy.

3. Appeal and Error-—Trials—Evidence—Harmless Error.

The rejection of evidence on the trial of the cause which could not
have had any appreciable effect on the result will not be held for reversible
error.

BrownN, J., dissenting.

(111)  CrviL acTiox to recover value or damage for the loss of two

shipments of goods over defendant railroad, consigned to plaintiff,
the owner, at Washington, N. C., tried before Lyon, J., and a jury, at
September Term, 1916, of Prrr.

There was evidence on part of plaintiff tending to show that the goods,
to the value of about $1,000, on 2 and 3 September, 1913, were held by
defendants as common carriers, and were at the time in a warehouse of
the company situate on and over the river at Washington, N. C., awaiting
reshipment to plaintiff, who was doing business at Falkland, and that the
same had never been delivered to plaintiff or to any one for him.

Defendants resisted recovery on the ground, chiefly, that on 8 Septem-
ber, 1913, the goods and the warehouse in which the same were held wete
destroyed by a storm of wind and rain of such unexpected and unusual
extent and violence that defendant company was relieved of liability for
the loss, and offered much evidence tending to support its position.

Plaintiff replied, and there was some evidence tending to show, that
the warehouse on the river was improperly and unsafely built and that
its destruction was due to this fact rather than to the storm, as defend-
ant contended, and, further, that after defendant had warning of the
storm and its nature and with facilities at hand for removing the goods
from'the exposed position, it did not make proper efforts to do so.

On issues submitted, the jury rendered the following verdict:

1. Were the goods damaged and destroyed by the negligence of the
defendant, as alleged in the complaint? Answer: “Yes.”

2. If so, what damage is plaintiff entitled to recover? Answer:
“946.15”7.

Judgment, and defendant excepted and appealed.

Skinner & Cooper for plaintiff.
L. J. Moore for defendant.
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Hoxx, J. The position is fully recognized here and elsewhere that
a wind and rain storm of unusual extent and violence, one “so far out-
side of the ordinary range of human experience that the duty of exer-
cising ordinary care does not require that it be anticipated or provided
against,” is an act of God, within the meaning of the principle which
ordinarily relieves a common carrier of liability in such cases. 29 Cye.,
p. 441. And it is further held that, in order to its proper application,
the negligence of the carrier must not have concurred as a proximate
cause of the loss complained of. Under a charge of the court below, in
full recognition of these principles, the jury have answered the issues
for the plaintiff, and we find no error in the case on appeal and
exceptions noted which justify us in disturbing the results of (112)
the trial,

In Shearman and Redfield on Negligence, 1613 (6th Ed.), it is said:
“The rule is the same when the act of God or accident combines or concurs
with the negligence of the defendant to produce the injury as when any
other efficient cause combines or concurs. The defendant is liable if the
injury would not have resulted but for his own wrongful act or omission.”
In Barrows on Negligence, p. 23, the position is stated thus: “When a
negligent or wrongful act is followed by an extraordinary natural oecur-
rence which connects the act with consequent injury, the wrongdoer is
still liable, and this is true even if the original negligent act without the
oceurrence of the natural phenomenon would not in itself have produced
harm,” and Moore on Carriers (2d Ed.), p. 308, is to the same effect.
The principle as stated in these authorities has been approved by deci-
sions in our own Court ( Ridge v. B. B., 167 N. C., pp. 510-527; Ferebee
v. R. R., 163 N. C., pp. 351-54), and are in accord with doctrine very
generally prevailing on the subject. The refusal to submit certain issues
tendered by defendant, directed more specifically to the character and
effects of the storm, cannot be sustained, those submitted being fully
sufficient to enable the parties to present adequately and properly every
“matter involved in the controversy.” Zollicoffer v. Zollicoffer, 168
N. C., 327; Barefoot v. Lee, 168 N. C., 89.

The objections to the rulings of the court on questions of evidence are
without merit and could have had no appreciable effect on the result. We
find no reversible error in the record, and the judgment for plaintiff is

Affirmed.

Brown, J., dissents,

Cited: Perry v. Mfg. Co., 176 N.C. 72; Lawrence v. Power Co., 190
N.C. 670.
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J. B. TAYLOR v. NEUSE LUMBER COMPANY.
(Filed 14 March, 1917.)

1. Master and Servant—Safe Place to Work—Approved Instrumentalities—
Negligence—Evidence.

Upon evidence tending to show that the defendant had employed the
plaintiff, a skillful and experienced mechanic, to look after and keep in
repair his piping, engines, boilers, and other machinery, and that the
plaintiff had informed him that a certain joint, L, made of cast-iron, was
unsafe for the purpose for which it was used; that it should be malleable
iron or brass, which the defendant disregarded, and it resulted in the
injury complained of and received by the plaintiff in the discharge of his
duties, it is sufficient to be submitted to the jury upon the issue of
defendant’s actionable negligence, though the L joint and other instru-
mentalities used in connection therewith are shown to be those which
were known, approved, and in general use for like purposes at the time.

2. Same—Independent Cause—Proximate Cause—Contributory Negligence.

‘While employed by the defendant to look after its engines, pipes, boil-
ers, etc., the plaintiff was working at the back of a boiler, and hearing an
explosion, he went to investigate. He was prevented from seeing his way
by the escape of steam occasioned by the defendant’s negligent use of an
improper elbow in the piping in front of the boiler, and he stepped or
slipped into the boiler pit, in which hot water had accumulated from the
escaping steam, which he could not see for the steam, resulting in the
injury complained of. Held, the slipping of plaintiff’s foot was not an
independent cause, relevant in this case only to the issue of contributory
negligence; and the negligent use of the elbow, resulting in the escape of
the steam, was a continuing cause and proximate to the injury.

(113)  Crvin acrion, tried before Lyon, J., at October Term, 1916, of
CrAVEN.

This is an action to recover damages for personal injury caused by
falling in boiling water, which had escaped from a steam pipe which
burst in a mill of the defendant, and at the close of the testimony the
defendant moved for a judgment of nonsuit, which was refused, and
the defendant excepted.

The plaintiff was employed to look after and keep in repair the piping,
boilers and engines, and his duty required him to be in the boiler and
engine room. At the time of the explosion he was in back of the boiler
engaged in rolling tubes, and when he came out of the boiler the explosion
occurred. He then went around in front of the boiler and the fire room
and went forward to lock at the inspirator to see if that was all right,
and stepped or slipped in the pit in front of the boiler, where boiling
water had accumulated from the pipe which exploded.
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The allegation of negligence is that the elbow was defective in that it
was made of cast-iron when it ought to have been malleable iron or brass.

The jury returned the following verdict :

1. Was plaintiff injured by the negligence of the defendant, as alleged
in the complaint? “Yes.”

9. If so, did plaintiff by his own negligence contribute to his injury?
“NO.”

3. What damage, if any, is plaintiff entitled to recover? “$2,000.”

Judgment was entered upon the verdict in favor of the plaintiff, and
the defendant appealed.

D. L. Ward and E. M. Green for plaintiff. (114)
Moore & Dunn and Guion & Guion for defendant.

Arven, J. The appeal presents two questions for decision: (1) Is
there evidence of negligence? (2) If so, is there evidence that this
negligence was the proximate cause of the injury to the plaintiff?

In considering the evidence of negligence we must keep in mind the
duty imposed upon the defendant, because negligence is the breach of
a legal duty, and it is only when we have a clear conception of the duty
that we can properly appreciate evidence bearing upon its breach.

It is conceded by the defendant that it was under a legal obligation
to provide the plaintiff a reasonably safe place to work and reasonably
safe machinery and appliances, but it contends that it has shown that it
furnished machinery and appliances, approved and in general use, and
that this is a full performance of its duty.

This is not, however, a final test; and if it was defective and unsafe
machinery could be used by all doing a like business, and the larger
the number using such machinery the stronger would be the evidence
of its being approved and in general use, and the greater the freedom
from liability.

The rule, as applicable to the facts in this record, is correctly stated
by Justice Hoke in Ainsley v. Lumber Co., 165 N. C., 122: “An employer
owes it as a duty to his employee working at machines driven by mechani-
cal power and more or less dangerous and Intricate, to supply him with
appliances, etc., which are reasonably safe and suitable, and to exercise
the care of a prudent man in looking after his safety; and this duty may
not always be fully discharged by furnishing him such implements and
appliances as are ‘known, approved, and in general use’ ”; and by Justice
Walker in Dunn v. Lumber Co., 172 N. C., 129: “It is not always a full
performance of the master’s duty to provide merely for his servant imple-
ments and appliances which are known, approved, and in general use.
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He will still be liable for any injury proximately resulting from a failure
to perform that duty in any other respect. He is not permitted to put
defective machines or appliances in the hands of his servant with which
to do the work, even though they may be of the requisite model, or type,
and if he is negligent in so doing, and thereby causes injury to the servant,
he must answer in damages for the wrong. Ainsley v. Lumber Co., 165
N. C., 122,81 8. E., 4; Kuger v. Scales Co., 162 N. C., 133, 78 S. E., 76.
This rule has frequently been recognized by us in negligence cases. It is
a part of his obligation to furnish appliances “which are known, ap-
proved, and in general use,” but not necessarily all of it; and if he com-
plies with that part of it and is otherwise negligent in not supplying a
reasonably safe place for the work to be done, or reasonably safe
(115) machinery, tools, and appliances with which to do it, he falls short
of the legal measure of his duty.

Is there evidence of a breach of this duty in that the defendant fur-
nished unsafe machinery?

The plaintiff was employed by the defendant to loock after and keep
in repair the piping, engines, boilers, and other machinery, and there
is no evidence that he was not competent.

He was, therefore, recognized by the defendant as a skillful, experi-
enced mechanie, whose opinion could be accepted as to the safety of
machinery, and he testified that the elbow, called an L, in which the
explosion occurred and from which the boiling water eame, was made
of cast-iron, and that “Before that ‘L’ was put in there that blew out,
I had a conversation with Mr. Walker about its being safe to put it in
there. I told him it wasn’t safe to put a cast-iron in the fire like that;
it ought to be malleable iron or brass.”

This evidence, while in the form of a conversation with the superin-
tendent of the defendant, is in effect a statement that the elbow was
unsafe, and the fact that it was not objected to gives indication that the
witness was known to be an expert.

Gabe Whitfield, another witness for the plaintiff, testified: “I remem-
ber the occasion when this elbow was put in. I don’t know who brought
it there. Mr., Walker furnished it to Mr. Taylor and Mr. Taylor told
him it would be best to put in malleable iron because that boiler had
high pressure and it would not stand the pressure, and Mr. Walker told
him to put it in, and he put it in. I was engineer at that time.”

The explosion, occurring as it did at the precise point of danger indi-
cated by the plaintiff, is also strong corroboration of his opinion.

There is, therefore, evidence that the defendant furnished unsafe
machinery, and that it had knowledge of the danger, and. this would be
a breach of duty and negligence.
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Is there evidence that this negligence of the defendant was the proxi-
mate cause of the injury to the plaintiff?

As was said in Paul v. B. B., 170 N. C., 232, “Much of the difficulty
in the application of the doctrine of proximate cause arises from the
effort on the part of the courts to give legal definition to what is essen-
tially a fact, and in most cases for the determination of a jury.”

The rule generally adopted and approved is as stated by Mr. Justice
Strong in R. B. v. Kellog, 94 U. S., 469. He says: “The true rule is
that what is the proximate cause of an injury is ordinarily a question
for the jury. It is not a question of science or of legal knowledge. It
is to be determined as a fact, in view of the circumstances of fact
attending it. The primary cause may be the proximate cause of (116)
a disaster, though it may operate through successive instruments,
as an article at the end of a chain may be moved by a force applied to
the other end, that force being the proximate cause of the movement, or,
as in the oft-cited case of the squib thrown in the market place. 2 BL
Rep., 892. The question always is, Was there an unbroken connection
between the wrongful act and the injury—a continuous operation? Did
the facts constitute a continuous succession of events, so linked together
as to make a natural whole, or was there some new and independent
cause intervening between the wrong and the injury? ... We do not
say that even the natural and probable consequences of a wrongful act
or omission are in all cases to be chargeable to misfeasance or non-
feasance. They are not when there is a sufficient and independent cause
operating between the wrong and the injury. In such a case the resort
of the sufferer must be to the originator of the intermediate cause. But
when there is no intermediate efficient cause, the original wrong must
be considered as reaching to the effect, and proximate to it. . . . In the
nature of things there is in every transaction a succession of events
more or less dependent upon those preceding, and it is the province of
the jury to look at this succession of events or facts and ascertain
whether they are naturally and probably connected with each other by
a continuous sequence, or are dissevered by new and independent agen-
cies, and this must be determined in view of the circumstances existing
at the time.”

Again, the same judge says in Ins. Co. ». Boone, 95 U. S., 117: “The
proximate cause is the dominant cause, not the one which is incidental
to that cause, its mere instrument, though the latter may be nearest in
time and place. The inquiry must always be whether there was an
intermediate cause disconnected from the primary fault and self-operat-
ing, which produced the injury.”
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In Harvell v. Lumber Co., 154 N, C., 261, this statement of the law
was approved, the Court saying: “Proximate cause means the dominant
efficient cause, the cause without which the injury would not have
occurred ; and if the negligence of the defendant continues up to the
time of the injury, and the injury would not have occurred but for such
negligence, it is not made remote because some act, not within the
control of the defendant, and not amounting to contributory negligence
on the part of the plaintiff, concurs in causing the injury.”

Applying these principles to the evidence, the question of proximate
cause was for the jury.

The plaintiff, acecording to his evidence, which must be accepted on a

motion for judgment of nonsuit, was where he had a right to be in
(117) the performance of a duty; the steam, as he says, prevented him

from seeing the boiling water, and he has been absolved from the
charge of contributory negligence by the jury.

The motion for nonsuit does not rest on the ground of contributory
negligence, and there is no exception directed to the second issue, and
the jury might well say that there was “a continuous succession of events
so linked together as to make a natural whole,” from the defective elbow
to the plaintiff’s injury.

The fact that the foot of the plaintiff slipped, throwing him into the
water, is not an intervening cause, and is only relevant on the question
of contributory negligence, as is held in Avken v. Mfg. Co., 146 N. C.,
324; West v. Tanning Co., 154 N, C., 48; Lynch v. Veneer Co., 169
N. C., 170, in all of which cases recoveries were sustained because of the
negligence of the defendant, although the plaintiff in each would not
have been injured if his foot had not slipped.

The case of Nelson v. B. B., 170 N. C., 170, is not in point. There
was in that case no evidence of negligence, and it was correctly stated
that the immediate cause of the accident was the slipping of the foot.

We are, therefore, of opinion that the motion for judgment of nonsuit
was properly denied.

No error.

Cited: Hassell v. Daniels, 176 N.C. 101; Cook v. Mfg. Co., 182 N.C.
209; Moore v. Iron Works, 183 N.C. 440; Lacey v. Hosiery Co., 184
N.C. 22; Hinnant v. Power Co., 187 N.C. 293, 296; Campbell v. Loun-
dry, 190 N.C. 654; Kepley v. Kirk, 191 N.C. 695; Inge v. R.R., 192
N.C. 530; Lowe v. Taylor, 196 N.C. 278; Dickey v. B.E., 196 N.C. 728;
Godfrey v. Coach Co., 201 N.C. 266; Poplin v. Adickes, 203 N.C. 727.
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THE DOVER LUMBER COMPANY v. BOARD OF COMMISSIONERS OF
MOSELEY CREEK DRAINAGE DISTRICT ET ALS.

(Filed 14 March, 1917.)

1. Drainage Districts—Assessments — Summons — Parties — Injunction—
Statutes—Mortgages.

The provision of our drainage law that summons be served on defend-
ant landowners within a proposed drainage district is mandatory, and
when it appears that one of them, having an interest within the meaning
of the statute, has not been served, and it does not appear that he was an
apparent party, an order laying an assessment on his property is void, and
the proceedings as they relate to him are a nullity, and the assessment
may be restrained. Banks v. Lane, 170 N. C., 14, holding a mortgagee
not a necessary party, cited and distinguished.

2. Drainage Districts—Timber Deeds—Assessments—Standing Timber—
Personalty. .
With regard to our drainage statutes, a conveyance of the timber, under
the usual deed, providing for its cutting and removal from the land within
a stated period, is regarded as a severance thereof from the land, and the
grantee in the deed is not liable for an assessment for drainage purposes
laid thereon; though theretofore, and for the purposes of the conveyance,
it is regarded as realty, while standing.

CrLARk, C. J., concurring in part; ALLEN, J., concurring.

AcTioN to enjoin an annual assessment of $1,992.50 each year (118)
for five years made against plaintifi’s timber by defendants. The
cause was heard by Lyon, J., at November Term, 1916, of Craver, upon
an agreed state of facts. His Honor held that the assessment was valid
and eame within the terms of the drainage laws, and dissolved the in-
junction. Plaintiff appealed.

D. L. Ward, Moore & Dunn for plaintiff.
Guion & Guion for defendants.

Browx, J. The case agreed substantially sets forth these facts: The
Dover Lumber Company, a corporation, owned certain rights to cut
standing timber upon the lands of the West estate, situated within the
Moseley Creek Drainage District. The timber was conveyed to plaintiff,
with the privilege of removing it within a stipulated period, prior to the
formation of the drainage district.

When the district was formed the plaintiff was not made a party nor
served with summeons, neither was the particular timber or the plaintiff
referred to anywhere in the proceedings. No summons was issued against
the plaintiff, and there was no apparent service upon it.
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The owner of the land known as the West estate was a party and an
assessment was levied against the land. The grounds upon which plain-
tiff asks injunctive relief are: (1) That plaintiff has had no notice of
and is no party to the drainage proceeding; (2) that standing timber,
the title to which has been severed from the land by conveyance, is not
the subject of assessment under the statute. It is contended that injunec-
tion is not the proper remedy.

The plaintiff was not only not served with summons or other notice in
the drainage proceedings, but was not an apparent party. The judg-
ment was, therefore, absolutely void as to it, and could be attacked
collaterally. Had plaintiff been an apparent party and had there been
apparent service on it, then the remedy would be by motion in the cause.
Where it appears on the face of a legal proceeding that a party against
whom execution is issued has not been made a party, and that there has
been no service of summons, the judgment is void as to him and its
enforcement will be restrained. Bowman v. Ward, 152 N, C., 602,

Our drainage statute is mandatory in requiring a “summons to be
served on all the defendant landowners who have not joined in the peti-
tion and whose lands are included in the proposed drainage district.”
The drainage laws of North Carolina have been largely copied from the

acts in Indiana and Illinois, and following the construction of
(119) these acts in these and other States for the long period of time the

acts have been in force, it 1s essential that notice of summons in
all such proceedings be given to all parties who will be affected thereby.
Sites v. Miller, 120 Ind., 19, citing numerous authorities; Kinney o.
Ball, 68 Mich., 625; Curram v. Sidney Co., 47 Minn., 313; Ballimore,
ete., R. R. v. Wagner, 43 Ohio State, 75. In those States it is held that
where the mandate of the statute is that notice shall be given in the
manner and for the time therein preseribed, before the time fixed for the
hearing of the petition, failure to give this notice as required will render
invalid any assessment against a person who is not so notified. Yolo Co.
Reclamation District v. Burger, 122 Cal., 442; Craig v. People, 188 I11,,
4165 McMullen v. State, 105 Ind., 334,

In the Supreme Court of the United States it has been held in the
enforcement of a drainage assessment, the question of due process of
law does arise where the defense goes to the validity of the service.
Hager v. Reclamation District, 111 U, 8., 701,

The case of Banks v. Lane, 170 N. C., 14, differs materially from this.
In that case it was held that where the landowner had been made a party
and the land duly assessed, a mortgagee need not be made a party, as the
proceeding is one #n rem, and the draining of the land inured to his
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benefit as well as to that of the mortgagor; hence the mortgagee could
not restrain the collection of the assessment.

Upon rehearing, 171 N. C,, 503, there were two concurring opinions,
with one justice dissenting in toto. Mr. Justice Walker concurred in
the decision that the remedy was by motion in the original proceedings,
upon the ground that it did not appear affirmatively on the face of the
Craven judgment that there was no service of the summons. The writer
concurred upon the same ground, and further, that it did appear that the
lands belonging to Mrs. Spivey were set out and embraced in the drainage
proceedings and were duly assessed in her name as one of the landowners
within the drainage district.

One of the essentials of a proceeding ¢n rem is that the property sought
to be charged shall be identified by description in the proceedings. Noth-
ing of the sort appears in this drainage proceeding. The owner of the
timber lease had no right to assume that his timber would be separately
agsessed because the owner of the land upon which it grew had been made
a party. The assessment of the timber lease appears to have been an
afterthought of the viewers, and does not appear to have been contem-
plated when the proceeding was first initiated.

The second position of plaintiff is that a timber lease does not come
within the letter or spirit of the statute and is not assessable for
drainage purposes. It appears to us that that propoesition is (120)
undoubtedly correct.

When standing timber is severed by conveyance from the land, with
the right to cut and remove within a given period all timber of a certain
size, it is no longer a part of the land. The owner of the timber is not
a freeholder or landowner from the mere fact of owning a timber lease.
It is true, we have held that timber is to be considered as land for pur-
poses of conveyancing, but it does not follow the land after it has been
so conveyed and is no longer a part and parcel of-it.

The statute provides for issuing drainage bonds to be paid in annual
installments by assessments on the lands. These assessments “shall
constitute the first and paramount lien, second only to county and State
taxes.”

If the standing timber is assessable separate from the land, and if the
agsessment is a lien on the timber, the owner of the bond can restrain
the cutting of the timber until the bonds are paid, and if the term for
cutting is less than ten years, the owner of the timber would lose all of
it, as he could not cut within the ten years and the timber not cut within
that time would belong to the owner of the land.

The statute requires only landowners to be made parties in such drain-
age proceedings, and that the proceeding shall be initiated only by a
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majority of the “resident landowners.” It provides that for purposes of
assessment the lands shall be divided into five classes, and that “the
degree of wetness of the lands, its proximity to the ditch or a natural
outlet, and the fertility of the soil shall be considered in determining
the amount of benefit it will receive by the comnstruction of the diteh.”
Tt is useless to quote further from the act. It is sufficlent to say that
its entire context plainly indicates that timber leases, such as the one
held by plaintiff, do not come within its purview, and that its purpose
is to facilitate the drainage of lands for agriculture.

It was well known to the General Assembly that much of the standing
timber upon the lands of this State has been sold, with the right to cut
and remove it limited, as In this case, to a few years. Had it been
intended by the statute to embrace such leases within its terms, the
Legislature would have said so and doubtless have provided a method
of assessment measured by the benefit, if any, accruing to the timber
exclusively during the actual existence of the lease, and not, as in this
case, amounting to practical confiscation.

The judgment is reversed and the cause remanded to the Superior
Court of Craven County with direction to enter judgment for plaintiff
in accordance with this opinion.

Reversed.

(121)  Crarx, C. J., concurs on the first ground, that the plaintiff,

owner of the timber interest in the land, was not made a party in
the drainage proceeding and has had no day in eourt. In Banks v. Lane,
170 N. C., 14; s, ¢., 171 N. O,, 505, the landowner had been made a party,
and was duly assessed. The Court held that such proceeding was in rem
and that the notice to the owner was sufficient, for the mortgage was only
an encumbrance, and it was also to be presumed that the mortgagee was
benefited by the enhancement of the value of the land, which was security
for the debt.

I dissent, however, as to the second point, which, besides, is merely
an obiter dictum, since the proposition cannot arise after holding that
the plaintiff has not been made a party and that the whole proceeding
was void as to it. If the plaintiff had been made a party, of course, it
would be bound by any judgment or assessment from which it did not
appeal. Moreover, the conveyance of the timber right has been often held
by this Court to be a conveyance of the realty. Timber Co. v. Wells,
171 N. C., 264, and cases cited. If the timber had not been conveyed at
the time of the judgment in this drainage proceeding, the land with the
timber on it would have been assessed its due share for the payment of
the bonds and the expenses of the proceeding. The owner, having parted
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with the valuable timber interests, would not be assessed for the same
valuation on the land as he would have been before such conveyance.
If the valuation assessed against his land was reduced by the value of
the conveyance of the timber, of course, the owner of such timber right
would be assessed for the value of such timber as was standing and uncut
at the time the assessment and valuation were made. It is true, the con-
veyance may be called a lease, but it is not a lease in the ordinary sense
of a lease of a house or farm, which takes nothing from the value of the
realty, but it is a conveyance of an interest for years in the land. Till
the timber is cut the land cannot be used for any other purpose, and the
gradual cutting of the timber will impair the value of the tract.

‘Whatever the value of this conveyance for years is at any given time,
it is liable for taxation, Revisal, 5225 ; Laws 1915, ch, 286, sec. 32, which
provide that when any “mineral, quarry, or timber right” is owned by
other than the owner of the fee, such right shall be listed and taxed in the
name of its owner, such right and the fee being assessed separately. Of
course, therefore, it is liable for an assessment of its value in forming a
drainage district. There are thousands of acres of timber held by lumber
companies which are very valuable, and to hold that such timber rights
are not liable to taxation, or for an assessment in the drainage distriet
which may embrace them, would be to exempt a very great prop-
erty, many millions of dollars, from liability either to taxation or (122)
assessment for any local purpose. If liable to taxation as realty,
they must be equally subject to local assessments,

In laying a loeal assessment, whether it is for paving or for fencing
or for a drainage distriet or other purpose, the question is not whether
the particular property is benefited, but what is its valuation. There is
some modification under the terms of the statute in proceedings for
drainage, having regard to the benefit to each tract; but when the tract
is assessed and the timber interest is sold off, whether before or after
the assessment, such timber interest should be assessed in the proportion
that the timber right bears to the value of the whole tract.

Arres, J., concurring: Standing timber is real property for the
purpose of devolution and transfer, but the owner of the timber does
not own the soil. He has merely the right to the support of the soil for
his timber during his term, and has no right to cut ditches at pleasure,
and if so, it would not seem that he could impose this burden on the
owner of the soil.

" Nor are the assessments based on a valuation of the property, as taxes
are, but on the amount of benefit to the property assessed. “The founda-
tion of the right to levy assessments is the particular benefit received
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by the land assessed,” and “There can be no assessment in excess of the
benefit received” or “where there is no benefit.” 9 R. C. L., 958. “The
benefit must be certain.” 9 R. C. L., 954.

The last principle seems to have been violated by the assessors, as
it is not within the bounds of probability that the gum timber of the
plaintiff could be benefited by the proposed drainage in the amount of
$9,962.50, the assessment laid on the plaintiff’s timber, during five years,
to which time its right to cut is limited.

A brief summary of parts of the drainage act also demonstrates, T
think, that the assessment of timber was not within the contemplation
of the General Assembly.

Section 1: The drainage districts are formed “for the purpose of
draining and reclaiming wet, swamp, or overflowed lands.”

This shows that the main purpose of the act is agricultural. The
owner of the timber has no wet, swamp, or overflowed lands to be drained
or reclaimed. He owns nothing except the timber.

Section 2: The petition for the establishment of a distriet may be
filed by a majority of the resident landowners, or by the owners of three-
fifths of the land.

Suppose four nonresidents own all the land in the proposed district,
and they sell different parts of the timber to five nonresidents. Could

these five file a petition against the will of those who own the soil,
(123) or could they by refusing to join in the petition prevent the other

four, who own the soil, from the possibility of establishing a dis-
trict. If they are landowners within the meaning of the statute, they
have this right.

Section 12: In making assessments the appraisers must consider
“degree of wetness” of land, “its proximity to the ditch,” and “the fer-
tility of the soil,” “in determining the amount of benefit it will receive
by the construction of the ditch.”

“Tt” evidently refers to “soil.”

Section 19: The three drainage commissioners are to be appointed
from those receiving the vote of a majority of the owners of land.

If there are four owners of the soil and five owners of timber, can the
five elect the commissioners? They can if they are owners of land within
the meaning of the statute.

Section 81: The assessments are against “the several tracts of land.”
Is a timber holding ever referred to as a tract of land?

The amount shall be assessed against “the several tracts of land”
according to “the benefit received.”

Does gum timber receive any appreciable benefit within five years?

Section 82: Provides for bond issue for construction of the im-

provement.
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Section 84: These bonds are to be paid in ten annual installments
out of the assessments, which “shall constitute the first and paramount
lien, second only to county and State taxes.”

If the standing timber is assessable separate from the land, and if the
assessment is a lien on the timber, the owner of the bonds can restrain
the cutting of the timber until the bonds are paid, and if the term for
cutting is less than ten years, as in this case, the owner of the timber
would lose all of it, as he could not cut within the ten years because to
permit him to do so would decrease the security of the bondholder and the
timber not cut within that time would belong to the owner of the soil.

Section 87: This act is “to promote the leveeing, ditching, draining,
and reclamation of wet and overflowed lands.” The owner of the timber
has no “wet and overflowed lands.”

Tt is urged, however, that if this construction prevails, it will enable
the owner of the land to sell his timber, thereby depreciating the value
of his land, and that this will have the effect of decreasing his assess-
ment and of increasing the assessment of his neighbor; but this position
is upon the erroneous idea that the assessments are based on values and
not benefits.

I think no instance can be found of the establishment of a drainage
district except for the purpose of reclaiming lands for cultivation,
and as the timber must be cut and removed before the proposed (124)
improvement is complete, the sale of the timber with a limited
time for its removal would rather increase the value of the land than
decrease it for the purpose of the act, which is for cultivation.

Cited: Taylor v. Comrs., 176 N.C. 225; Daugherty v. Comrs., 183
N.C. 151; Wood v. Hughes, 185 N.C. 186,

DOREMUS L. SMITH v. SUSAN E. SMITH ET AL.
(Filed 14 March, 1917.)

1. Equity-—Cloud on Title—Wills—Devise—Remaindermen—Statutes.

A court of equity may entertain a suit to remove a cloud upon the title
of one claiming lands in fee simple under a devise, against those who
assert that he had only a life estate, with remainder to themselves, under
a proper construction of the will. Revisal, sec. 1589.

2. Wills—Devise—Loan—Estates for Life—Rule in Shelley’s Case.
The word “loan,” used in connection with a testamentary disposition
of lands for life, bears the same interpretation as the words “give” or
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“devise,” unless a contrary intent appears, and a “loan” to testator’s som,
8., of certain lands “to have during his life, at his death to his bodily
heirs, and to his wife her lifetime or widowhood,” is of the fee simple to
8., subject to the life estate of his wife, or until she remarry; and the
precedent life estate in her does not affect the operation of the rule in
Shelley’s case, so far as the heirs are concerned.

Crvir acTioN to remove a cloud from plaintiff’s title, heard on facts
admitted in the pleadings before Lyon, J., at November Term, 1916,
of Prrr.

There was judgment for plaintiff, and defendants excepted and ap-
pealed.

Harding & Pierce for plaintiff.
F. M. Wooten for defendants.

Hoxz, J. Plaintiff’s title to the land, the subject-matter of this litiga-
tion, is dependent on the will of his father, Joshua W. Smith, deceased,
the devise to plaintiff being in terms as follows:

“I loan to my son, D. L. Smith, two tracts of land (describing same),
to have during his life, at his death to his bodily heirs and to his wife
her lifetime or widowhood,” ete., and charging the devisee with payment
of certain small amounts in money to persons designated,

The plaintiff, contending that he owns the land in fee, under the rule in

Shelley’s case, subject to a life estate in his widow, brings this
(125) action against his minor children, alleging that they contend and

claim that plaintiff has, under the will, only a life estate in the
property, and, by reason of such claim, he is unable to sell or encumber
his interests or otherwise enjoy the rights of ownership to which his estate
entitles him.,

Defendants, summoned and duly represented by guardian ad lLitem,
answer, admitting the allegations in the complaint except as to mnature
and extent of plaintiff’s estate, and aver that under the will plaintiff
had only an estate for life. Under our statute, Revisal, sec. 1589, by
which the powers formerly exercised in cases of this character have been
much enlarged, the court had nndoubted and full jurisdiction to determine
the question presented. Little v. Efird, 170 N. C., 187; Christman wv.
Hilliard, 167 N. C., pp. 4-8; Campbell v. Cronley, 150 N. C., 457. And
we concur in his Honor’s judgment that the will of Joshua Smith conveys
and devises to plaintiff a fee-simple interest in the property, subject to
the estate to his wife during her lifetime or widowhood, this, by correct
interpretation, being a life estate in her unless sooner terminated by her
marriage. Kratz v. Kratz, 189 Ill., 276, and in remainder after the
interest for life first devised to the husband, the plaintiff,
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‘We have held in several of the more recent cases that the word “lend”
or “loan,” in a will, will be taken to pass the property to which it applies
in the same manmner as “give” or “devise,” unless it is manifest that the
testator otherwise intended. Robeson v. Moore, 168 N. C., 388; Sessoms
v. Sessoms, 144 N. C., pp. 121-124, and, under this instrument, by correct
construction, the estate was devised to the son, the plaintiff, for life,
remainder to his wife for her lifetime or widowhood, remainder to the
bodily heirs of the son. In Nichols v. Gladden, 117 N, C., pp. 497-500,
the rule in Shelley’s case, as it appears in First Coke, 104, is given as
follows: “That when an ancestor, by any gift or conveyance, Taketh an
estate of freehold and, in the same gift or conveyance, an estate is limited
either mediately or immediately to his heirs in fee or in tail, the word
heirs is a word of limitation of the estate and not of purchase.” The rule
as given in Preston on Estates, appearing in Robeson v. Moore, supra,
and other cases, will serve to throw light on the words “mediately or
immediately,” if explanation were at all needed. Thus, “When a person
takes an estate of freehold, legally or equitably, under a deed, will, or
other writing, and in the same instrument there is limitation by way of
remainder, either with or without the interposition of another estate, of
an interest of the same legal or equitable quality, to his heirs of his body
as a class of persons to take in succession from generation to generation,”
ete. Thus, by the very terms of the rule, and as explained and applied
in numerous and well considered opinions, the interposition of a
life estate in another does not interfere with the operation of the (126)
rule so far as the heirs are concerned. When the estate comes to
them, if it ever does, they take by descent and not by purchase, and the
ancestor or first taker, in this and like cases, has full power of control over
the property and may sell or encumber as a full owner may, subject only
to estate in remainder to the wife during her life or widowhood and the
rights incident to it. Cotten v. Moseley, 159 N. C., 1; Edgerton v,
Aycock, 123 N. C., 184; Kiser v. Kiser, 55 N. C., 28; Quick v. Quick, 21
N. J. Eq., 13.

On the facts admitted, the plaintiff is entitled to the relief awarded
him, and the judgment below is

Affirmed.

Cited: Cohoon v. Upton, 174 N.C. 89; Daniel v. Harrison, 175 N.C.
121; Byrd v. Byrd, 176 N.C, 115; Radford v. Rose, 178 N.C, 290; Stokes
v. Dizon, 182 N.C. 825 ; Hartman v. Flynn, 189 N.C. 454, 455; Welch ».
(Fibson, 193 N.C. 686; Waddell v. Aycock, 195 N.C. 269; Waller ».
Brown, 197 N.C. 510; Alexander v. Alezander, 210 N.C. 282; Rose v.
Rose, 219 N.C. 22; Rawls v. Roebuck, 228 N.C. 539 ; Ratley v. Oliver,
229 N.C. 121 ; Weathers v. Bell, 232 N.C. 563.
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R. D. LUPTON Er AL v. NATHAN SPENCER ET AL.
(Filed 14 March, 1917.)

1. Jurers—Talesmen——Selection—Call from Outside—Sheriffs — Courts—
Statutes.

The primary duty of selecting tales jurors for the trial of a cause is
with sheriffs, and their deputies acting for them, under the control and
supervision of the court; permitting these executive officers so acting to
go outside for the purpose or notify them in advance when such course
is best promotive of the ends of justice. Revisal, sec. 1967.

2, Jurors—=Sheriffs-—Relationship to Parties—Interest.

Whenever it is made to appear that the sheriff has an interest, direct
or indirect, in the cause of action for the trial of which tales jurors are
to be called, or bears such a relation to the parties thereto as to render
him an improper or unsuitable person to perform this duty, the court
may designate another for the purpose. Revisal, sec. 1968.

3. Same——Appeal and Error—Objections and Exceptions—Laches—New
Trials-——Impartial Panel.

‘Where objection has been made to the sheriff’s ecalling in tales jurors
for the trial of a cause on the grounds that he is a cousin of one of the
parties, and that the action involved title to lands, which his brother
had warranted, and the court designates his deputy for the purpose, who
reads the names of jurors from a list, informing counsel, in reply to his
question, that he, the deputy, has made it; and the jury being selected,
the trial proceeds to verdict, after which the sheriff, in the presence of
the court, counsel, and parties, states that he had made the list of jurors,
whereupon the injured party insists upon his right to an impartial panel,
it is Held, under the facts stated, he was not guilty of laches, and his
motion to set aside the verdict, and for a new trial, should be sustained as
a matter of right. 8. v. Maultsby, 130 N. C., 664, cited and distinguished.

(127)  Sercrar proCEEDING to establish a divisional line, instituted
before the clerk of Pamlico County. The pleadings having raised
the question of title, the cause was duly transferred to the civil-issue
docket of said county and tried as an action to recover land, before
Lyon, J., and a jury, at Fall Term, 1916, of Pamrrco.
There was verdiet for plaintiffs, judgment thereon, and defendants
excepted and appealed.

Moore & Dunn for plaindiffs.
Ward & Ward and H. L. Gibbs for defendants.

Hoxs, J. Defendants, among many other exceptions, object to the
validity of the trial by reason of the manner in which the jury was
selected, a number of them being talesmen, and the ground of his objec-
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tion is very correctly set forth in his assignment of error, taken from
the record, as follows: “When the jury was being selected the defendants
objected to the sheriff’s summoning the talesmen, there being a deficiency
of several of the regular jury, on the ground that the plaintiffs were
first cousins of the sheriff. His Honor ordered the deputy sheriff to
summon the talesmen, In summoning the talesmen the deputy sheriff
began reading from a list which he had in a book. Counsel for the
defendants made inquiry as to the origin of this list, and the deputy
sheriff said he had gotten them up himself. Nothing further was said
about the matter at this stage.”

“During introduction of the evidence it appeared that F. A. Lupton,
together with his wife, Rena Lupton, had warranted the title to the
plaintiffs to the land in controversy, and that said F. A. Lupton was
the brother of the sheriff. After the verdict the sheriff stated, in the
presence of his Honor and counsel for defendants, that he had selected
the talesmen, constituting the list that his deputy read from in naming
the talesmen selected on the jury to try this cause, two or three days
before the trial of the cause. It appeared also that this cause had been
set regularly on the calendar for trial at this term.”

Under our law, a litigant has the legal right to have his cause tried
before an impartial jury, selected according to the forms of law, and
if he has not waived his objection nor been guilty of laches in insisting
upon it, it is the duty of the court to see that this right is awarded him.
To this end the power to summons talesmen is given the court inherent
and approved with us by statutes, Revisal, sec. 1967, and, although the
primary meaning of the term would imply that they are to be selected
from the bystanders, it is the practice and within the powers of the
court and of the executive officers, acting under its orders, to go outside
for the purpose or to notify them in advance when such a course is
best promotive of the ends of justice. §.w. McDowell and Hart- (128)
ness, 128 N. C., 764, Under our system of procedure the exec-
utive duty of selecting these talesmen is primarily with the sheriff, or
his deputies acting for him, but this matter is under the control and
supervision of the court, and whenever it is made to appear that the
sheriff has such an interest in the cause, direct or indirect, or bears such
a relation to the parties thereto as to render him an improper or unsuit-
able person to perform this duty, the court may designate some other
for the purpose. This power, too, has been expressly confirmed with us
by statute. Revisal, sec. 1968, in terms as follows: “In the trial of any
action before a jury, where the sheriff of the county in which the cause
is to be tried is a party {o, or has any interest in the action, or where the
presiding judge shall find upon investigation that the sheriff of the
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county is not a suitable person, on account of indirect interest in or
relative to the cause of action, to be entrusted with the summoning of
the tales jurors in any particular case pending, such judge shall appoint
some suitable person to summon the jurors in place of the sheriff.”

Recurring to the record, it appears that the rights of defendants, in
the respects suggested, have not been sufficiently regarded in the present
case, and we are of opinion that his objection to the validity of the trial,
on that ground, must be sustained. Knowing that the sheriff was
closely related to the parties plaintiff, defendants in apt time objected
to his selection of the talesmen, and the court, after investigating the
matter, decided that the sheriff was not a suitable person to act, and
directed the deputy to select them. When the latter proceeded to do this
from a list, counsel at once made inquiry, and was informed that the
deputy had made out the list. In the further development of the case
it appeared that, in addition to the sheriff being a first cousin of the
parties, his own brother had conveyed the land in question to plaintiffs
by deed, with covenants of warranty, etc.; that he had made out this
jury list at the beginning of the term, and with this cause on the calendar
for trial. On these facts, not controverted in the record, we are of
opinion that defendants, as of right, are entitled to have the verdict set
aside and the cause tried before another jury.

‘We are not inadvertent to decisions of our court holding that a verdiet
will not be set aside as a matter of right by reason of the partiality or
natural bias of a juror when the objection is made for the first time
after the verdict is rendered. S. v. Maulisby, 130 N. C., 664; Baxter
v. Wilson, 95 N. C., 137; Spicer v. Fulghum, 67 N. C., 18. These were
instances of individual jurors whose positions might or might not have
affected the result, and an examination of the cases will disclose, too,
that much stress is laid on the fact that the objection was made for the

first time after verdict rendered and with an intimation that the
(129) litigant had not been sufficiently alert in ascertaining the con-

ditions complained of. To our minds these authorities do not
apply to the facts of this record where it appears that the defendants
moved in apt time, insisted on their objection throughout, and this objec-
tion is made, not to the individual juror, but to the action of the exec-
utive officer in selecting a large number of the panel and by whose repre-
sentations both the parties and the court were imposed upon.

Under the principles approved and applied in the well considered
case of Boyer v. Teague, 106 N. C., 571, we are of opinion, as stated,
that the verdict should be set aside and a new trial had.

Venire de novo.

Cited: 8. v. Anderson, 208 N.C. 783.
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THOMAS H. BOWEN v. W. A. POLLARD & CO., ET AL
(Filed 14 March, 1917.)

1. Malicious Prosecution—Probable Cause—Burden of Proof—Trials—HEvi-
dence—Nonsuit,

In an action for damages for malicious prosecution the burden is on
the plaintiff to show the institution and termination of the criminal action,
that it was without probable cause and with malice, and that the
defendant participated therein; and if there is evidence in plaintiff’s
behalf which, taken in the light most favorable to him, tends to establish
the requisite facts, a judgment of nonsuit should not be granted.

2. Malicious Prosecution—Probable Cause—Evidence—Prima Facie Case.

Probable cause, in an action for malicious prosecution, is prima facie
established by the fact that the committing magistrate in the criminal
action required a bond for the appearance of the defendant therein at the
Superior Court, and there the grand jury found a true bill against him,
which the defendant may rebut by his own evidence in his action for
malicious prosecution.

3. Malicious Prosecution—FProbable Cause—Criminal Action—Evidence—
Prosecutors.

Where a plaintiff in an action for damages for malicious prosecution
has been arrested for using a part of a crop under attachment, and there
iy evidence tending to show that he owed defendants nothing, or had
replevied the crop, or that the officer had not taken possession, but left it
exposed for several weeks, when the plaintiff’s wife, without his knowl-
edge, had it housed and fed some to his team; that the officer who swore
out the criminal warrant knew of these facts, offered to take $5 for the
damages, which was agreed to by the lienee, ete.,, who, after conviction
by the magistrate, refused to go on plaintiff’s bond, with statement, he
would not do this and prosecute him, too: Held, sufficient upon the ques-
tion of want of probable cause in the criminal case, and that both the
officer and lienee, defendants in the civil action, participated therein.

4. Malice—Probable Cause—Evidence.

Malice in prosecuting a criminal action may be inferred by the jury
from a want of probable cause, in an action for damages for malicious
prosecution.

5. Malicious Prosccution—Partnership—XKnowledge.

A partner who is not aware of a criminal prosecution by the other, and
was absent and did not know thereof until after its termination, is not
liable, by the mere fact of partnership, in an action for damages for
malicious prosecution.

Crvin actrion, tried before Stacy, J., at January Term, 1917, (130)
of Prrr.
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This is an action to recover damages for malicious prosecution, the
evidence tending to prove the following facts: The plaintiff was living
on his wife’s land in Pitt County, and went to Pollard & Co. to obtain
advancements for the year 1910 to the amount of $400. In accordance
with the agreement made, Bowen executed a crop lien to Pollard & Co.
on 25 January, 1910. About five weeks thereafter the defendant Pollard
approached the plaintiff and requested, as the title to the land had been
found to be in plaintiff’s wife, that plaintiff and his wife sign the crop
lien. This the plaintiff agreed to do, and in aecordance with the desire
of Pollard & Co., plaintiff and wife executed a new crop lien to the said
defendants. At the time this was done, Mrs. Bowen, wife of the plain-
tiff, refused at first to sign unless one-third of the crop was excepted, as
she was in debt for the land. Finally it was agreed that 5 acres should
be excepted, and the exception of “J acres in tobacco” was written in the
mortgage.

Mrs. Bowen planted peas in the tobacco when it was laid by.

There i8 no definite evidence in the record as to how much the account
of the Bowens amounted to for the year, but it was about $600.

The plaintiff introduced in evidence receipts to the amount of $590,
which were admitted to be correct.

When the harvesting season came on Pollard & Co. received all of the
plaintiff’s crop and certain personal property.

This cause of action grew out of the efforts of Pollard & Co. to obtain
the hay raised on Mrs. Bowen’s 5 acres of tobacco excepted in the crop
lien. They began an action against the plaintiff and his wife for the
hay before a magistrate of Farmville Township, in which action papers
in claim and delivery were issued.

When the claim and delivery papers were served upon the Bowens,
the hay was not actually seized, but remained in the yard of plaintiff
Bowen, with a statement of the officer not to move it before trial. An

examination of the officer’s return upon the fiat, in the record,
(131) shows that the officer states “The defendant having executed a

good and sufficient undertaking as required by law, the said
property was delivered back to the defendant.”

After the trial the hay in question remained in the stack in the yard
for several weeks, exposed to the weather and the depredations of stock,
until finally Mrs. Bowen had her boys remove it and place it under
shelter. She then used up about 800 pounds of the hay in feeding the
team ; but plaintiff testifies he had nothing whatever to do with this or
the removal of the hay.

Some time after this the defendant Flanagan went to the home of
the plaintiff and asked for the hay. He was the constable of Farmville
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Township and the one who served the claim and delivery papers.
According to his statement, there was as much as 1,000 pounds of the
hay used, and he demanded pay for it, and says that Bowen promised
to pay $5 for what was used, and that Bowen did not do what was
promised; that he told Pollard about this, and Pollard said that $5
would be all right. Flanagan further states that he informed Pollard
that the $5 was not paid.

Immediately afterwards Flanagan swore out the criminal warrant.
Before the arrest Flanagan resigned and Bowling took his place, and
made the arrest.

The new constable arrested Bowen and carried him under custody
to Farmville. Upon arriving there, Bowen was taken to the store of
Pollard & Co., and Pollard offered, upon the payment of $10 for the
hay, to let Bowen go. Bowen did not have the money, and he was put
in the town guardhouse for the night. The next morning he was taken
out and tried before R. E. Belcher, a brother-in-law of the defendant
Flanagan. At this trial Bowen was bound over to the Superior Court
under $200 bond. Bowen endeavored to get the constable to carry him
by the home of one Bill Elks, who lives on one of the roads running
from Farmville to Greenville, where Bowen could have given bond, but
the constable would not do this. The plaintiff was put back in the guard-
house and kept all that day and night, and was carried to Greenville
next day.

After the trial of the case before the magistrate, Bowen was again
carried to Pollard, and he asked Pollard to stand his bond. This Pol-
lard refused to do, with a statement that he would not stand his bond
after prosecuting him for the hay.

When the case was brought to trial in the Superior Court, the grand
jury found a true bill, but upon the trial the presiding judge directed a
verdict of not guilty.

Tt is in evidence that the defendants Pollard & Co. never ad- (132)
vertised and sold the produce and chattels taken from the plain-
tiff, as required by law, but credited them at the price fixed by them-
selves.

There was other evidence, which is referred to in the opinion.

At the conclusion of the evidence his Honor entered judgment of non-
suit, and the plaintiff excepted and appealed.

8. J. Everett and W. F. Evans for plaintiff.
F. G. James & Son and Skinner & Cooper for defendants.

Arren, J. The action is to recover damages for a malicious prosecu-
tion, and the burden is on the plaintiff to prove:
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(1) The institution and termination of a criminal charge against him.

(2) That the prosecution was without probable cause.

(8) That it was with malice.

(4) That the defendants participated in the prosecution.

If, however, he has furnished evidence of these facts, giving to the
evidence the most favorable construction for the plaintiff, as we are
required to do on appeals from judgments of nonsuit, there is error.

It is not denied that a criminal prosecution was instituted against
the plaintiff, and that it terminated by a verdict of not guilty before
this action was commenced; but the defendants contend that probable
cause is shown by the evidence of the plaintiff, and that there is no
evidence of malice, or that the defendants took part in the prosecution.

“What is probable cause is a question of law, to be decided by the
court upon the facts as they may be found by the jury.” Beale v. Eobin-
som, 29 N, C., 280; Vickers v. Logan, 44 N. C., 393. As a guide to the
court, it is defined to be “the existence of circumstances and facts
sufficiently strong to excite in a reasonable mind suspicion that the per-
son charged with having been guilty was guilty. It is a case of apparent
guilt as contradistinguished from real guilt. It is not essential that
there should be positive evidence at the time the action is commenced,
but the guilt should be so apparent at the time as would be sufficient
ground to induce a rational and prudent man, who duly regards the rights
of others as well as his own, to institute a prosecution ; not that he knows
the facts necessary to insure a convietion, but that there are known to
him sufficient grounds to suspect that the person he charges was guilty
of the offense.” Smith v. Deaver, 49 N. C., 515, approved in Wilkinson
v, Wilkinson, 159 N. C., 265.

The fact that the committing magistrate required the plaintiff to
enter into bond for his appearance at court, and that a grand jury re-

turned a true bill against him, establish probable cause prima
(133) facie, but not conclusively, and it was still open to the plaintiff

to prove there was no probable cause. Stanford v. Grocery Co.,
143 N. C., 426.

Let us apply these principles to the evidence.

The charge in the warrant is that the plaintiff did “move and make
way with hay after being attached,” and it appears that the hay was
not attached, but that it was seized in proceedings in claim and delivery.

The defendant Flanagan who served the papers in the claim and
delivery proceedings and who made the affidavit for the warrant, does
not testify that after the seizure of the hay he left it in charge of the
plaintiff as his agent, if this could be done legally, nor does it appear
that he made any effort to remove it.
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He left it where it was on the land of the plaintiff’s wife, and made
return: “The defendant (the plaintiff in this action) having executed
a good and sufficient undertaking, as required by law, the said property
was delivered back to the defendant.” .

The plaintiff testified that the hay remained in the field more than a
month after the papers in claim and delivery were served, when it was
removed to a shelter by his wife and children in his absence, to protect
it from stock, and that although about 300 pounds of the hay was used
in feeding horses, on which the defendants Pollard & Joyner held a
mortgage, and which were afterwards delivered to them, he had nothing
to do with it, and so told Flanagan before the warrant was issued.

He also offered evidence tending to prove that the supplies furnished
by Pollard & Co. amounted to about $600, and he produced receipts
showing payments of $590, and, in addition, that he had delivered 15
bushels of cotton seed, and that the stock turned over to Pollard & Co.
was not advertised and sold, and was credited at less than its value.

The wife of the plaintiff also testified “that instead of them owing
Pollard (meaning Pollard & Co.), that Pollard was owing them.”

If this evidence is true, and the jury alone had the right to pass on
its credibility, the warrant was issued on the affidavit of the defendant
Flanagan for unlawfully removing the hay, when there was nothing due
Pollard & Co., which Pollard & Co. knew or ought to have known, and
when the hay had been left with the plaintiff after he had given his
bond for the return of the property, and when the plaintiff had told
Flanagan he had nothing to do with the use or removal of the hay;
and this is evidence of a want of probable cause, and malice may be
inferred from a want of probable cause. Humphries v. Edwards, 164
N. C, 156.

The distinetion between malice which is necessary to sustain the action
and proof of malice which will justify awarding punitive damages is
clearly stated and discussed by Justice Hoke in Stanford v. Grocery Co.,
143 N. O, 422.

There is, however, some evidence of actual malice in the evi- (134)
dence of the plaintiff, in addition to the malice which may be in-
ferred from the want of probable cause, and which alone is sufficient to
sustain this element in the cause of action, which we will not discuss, as
the action is to be tried again.

‘We have, then, evidence of malice and of a want of probable cause,
and the remaining question is whether there is any evidence that the
defendants or either of them participated in the prosecution.

Flanagan made the affidavit upon which the warrant issued, and the
plaintiff testified that after his arrest he was carried to the store of
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Pollard & Co. and that the defendant Pollard told him before the trial
that if he would pay him $10 he would let him go back, and again after
the trial that he would release him if he would pay him $10 for the hay;
and when asked to stand his bond for his appearance at court, Pollard
said: “You know I would not stand your bond after prosecuting you for
the hay”; and this is evidence that these two defendants took part in the
prosecution,

We find no evidence against the defendant Joyner.

He was absent from home when the prosecution was begun, and knew
nothing about it, so far as the evidence discloses, until after its termina-
tion, and the mere fact that he was a partner of Pollard, without evi-
dence, direct or circumstantial, of at least his knowledge, approval, or
consent, would not be sufficient to conneet him with the prosecution.
Ghilbert v. Emmons, 89 A. D., 412; Rosankrans v. Barker, 56 N. R,
169; Noblett v. Bartsch, 96 A. S. R., 886.

The judgment of nonsuit must, therefore, be set aside as to the defend-
ants Flanagan and Pollard and sustained as to Joymer.

Reversed as to Pollard and Flanagan.

Affirmed as to Joyner.

Cited: Stancill v. Underwood, 188 N.C. 478; Young v. Hardwood
Co., 200 N.C. 812; Dickerson v. Refining Co., 201 N.C,, 93, 96; Mitchem
v. Weaving Co., 210 N.C. 735; Mooney v. Mull, 216 N.C. 413 ; Miller v.
Greenwood, 218 N.C. 151; Taylor v. Hodge, 229 N.C. 560,

JOHN E. ODOM v, CANFIELD LUMBER COMPANY.
(Filed 14 March, 1917.)

1. Master and Servant—Dangerous Employment—Negligence—Assumption
of Risks.

The fact that an employee engaged in helping to load a skidder on
defendant’s train, in the course of his employment, was aware of the
danger of such work does not preclude his recovery for an injury resulting
from the negligent and unexpected movement of the train, without the
signal or warning customarily given under the circumstances. The in-
structions of this case upon the questions of megligence and proximate
cause approved. Pritchard v. R. R., 157 N. C,, 102; Mule Co. v. R. R.,
160 N. C., 221.
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2. Damages—Evidence—Mortuary Tables,

In an action to recover damages for a personal injury, the expectation
of life tables, Revisal, 1626, are not conclusive, but merely evidential on
the issue as to damages.

8. Master and Servant—Negligence—Scope of Employment-—Orders—Vol-
unteer.

The plaintiff, an employee of the defendant, while engaged, in the course
of his employment, in loading a skidder upon a logging train, attempted
to get a chisel for his superior, under his order, and was injured by the
negligent movement of the train without signal or warning. Held, he
was not a volunteer in so acting; and, if otherwise, the defendant had no
right to negligently injure him.

4. Appeal and Error-—Newly Discovered Evidence—Opinion—Discussion.

Upon motion in the Supreme Court to set aside the judgment appealed
from for newly discovered evidence, the Court will grant or refuse the
motion without discussion. Johnson v. R. R., 163 N, C., 453, cited as
decisive of this appeal.

ALLEN, J., dissenting; WALKER, J., concurring in dissent.

ArpraL by defendant from Devin, J., at December Term, 1916, (135)
of O~srLow.

Duffy & Day and G. V. Cowper for plaintiff.
Frank Thompson, E. M. Koonce, Langston, Allen & Taylor, and
Charles L. Abernethy for defendant.

Crarg, C.J. The plaintiff was an employee of the defendant, cutting
wood, rafting logs, driving the loading horse, and working on the rail-
road. It was the custom, known to the company and employees, that the
men rode to and from their work on defendant’s log train, and a whistle
always sounded a short time before the engine started to give them notice
that the engine was ready to move.

On this occasion the skidder was being jacked up on the car by the
usual method of jacking it up, letting the car go under it and then lower-
ing the skidder down upon the car. The plaintiff was assisting in this
work when Fred Garner, in charge of the skidder, told him to jump up on
the engine and hand him down a cold chisel, and as he turned around to
get off, the train started and made a hiteh, and as plaintiff grasped the
bracket block it gave way, throwing the plaintiff off, and the engine ran
over his left foot. Joe Lockie testified that he was foreman, but Garner
was in charge of the skidder; that he “was in charge of the whole busi-
ness, but Garner was particularly in charge of the skidder.” The
plaintiff testified that no whistle was sounded or other warning given
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after he was sent upon the engine to get the chisel. He also said: “The

morning I was hurt I did not have that warning of the train
(186) starting. It had never failed to give warning. That was the

first time it failed to blow at that time, that I know of.” He was
corroborated by the witness Ed. Jones, and his father and mother, Mr.
and Mrs. Odom, testified that foreman Lockie admitted to them soon
after the injury that the whistle did not blow. Lockie himself says that
it was current among the employees at the time that if the whistle had
been blown the plaintiff would not have been hurt.

The defendant demurred in this Court for the first time that the com-
plaint did not state a cause of action, but we cannot sustain the demurrer.
The exceptions to the evidence and the charge have been considered, but
we do not think they can be sustained, or that they need discussion. The
case was almost entirely one of fact, and the jury have found the facts
against the defendant. The definitions of negligence and of proximate
cause were given practically as set out in Prifchett v. B. R., 187 N. C,,
102; Mule Co. v. B. R., 160 N. C,, 221, The charge as to proximate
cause is in accordance with what was sald in Ward v. B. B., 161 N. C,,
184; Alexander v. Statesville, 165 N. C., 532, The defendant contends
that such charge conflicts with Drum v. Miller, 135 N, C., 204. But we
do not see any conflict between these cases.

Exceptions 8, 4, 6, 7, 8, and 9 require no discussion. As to the fifth
exception, the fact that the plaintiff was an employee and knew the
dangers incident to operating the skidder did not relieve the defendant
of giving usual notice by blowing the whistle. Noble v. Lumber Co.,
151 N. O, 78, and cases there cited. Exceptions 10 and 11 were to the
statement of plaintiff’s contentions, and the defendant made no excep-
tion at the time. The court told the jury that the mortuary tables in
the Revisal were not conclusive, but merely evidential. Sledge v. Lum-
ber Co., 140 N. C,, 461.

Exception 12 cannot be sustained, for there is no evidence that the
plaintiff volunteered to hand the chisel to Garner. The plaintiff testi-
fied that he was directed by Garner to jump up on the engine and get
the chisel, while the defendant’s contention was that there was no chisel,
and that plaintiff was not sent for it. Moreover, if he had volunteered to
help Garner, being a workman under him, this would not have given
defendant the right to negligently injure him. ,

There was also & motion in this Court to set aside the judgment and
verdict on the ground of newly discovered testimony. This Court, in
Brown v. Mitchell, 102 N. C., 374, stated: “This Court will, as a rule,
in future grant or refuse such motions without diseussing the facts em-
bodied in the petitions or affidavits, as we cannot see that any good will
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be accomplished by contributing another to the volumes that have been
written upon the exercise of legal discretion” in such cases. This has
been cited and approved in many cases, especially in Herndon v. R. E.,
121 N, C,, 499, where the Court prescribed the practice in such

cases and held that we would not hear oral argument on such (137)
motions. This has been followed ever since, in Crenshaw v. R, E.,

140 N. C., 193; Murdock v. R. R., 159 N. O, 132, and other cases. It
may be well, however, to call attention to the summary of the rules as to
the grounds of a valid motion as given by Mr. Justice Walker in John-
son v. B. R., 163 N, C., 453, It does not appear in this case that the
testimony of two witnesses which is now chiefly desired could not have
been had if subpenaed promptly, for they were both in the employ of
the defendant company, and, moreover, their testimony would only have
been cumulative.

No error.

Arrew, J., dissenting: I am of opinion there ought to be a new trial
on the issue of damages on account of the failure of his honor to restrict
the recovery of prospective damages to their present value.

He nowhere told the jury that this was the rule for their guidance,
and does not refer to present value, except in one place, when stating
the contention of a party, and in this I think there is error. Fry o.
R. R, 159 N. C., 362.

WaLKkER, J., coneurs in this opinion.

Cited: Cook v. Mfg. Co., 182 N.C. 209 ; Taylor v. Construction Co.,
193 N.C. 779; Young v. Wood, 196 N.C. 437; Hubbard v». R.E., 203
N.C. 683; Hancock v. Wilson, 211 N.C. 1385; McClamroch v. Ice Co.,
217 N.C. 110; Starnes v. Tyson, 226 N.C. 397; Hunt v. Wooten, 238
N.C. 47,

A. J. BRINSOXN £r Ats. v. DUPLIN COUNTY anxp COUNTY COMMIS-
SIONERS.

(Filed 14 March, 1917.)

Abatement-—Statutes-—Supreme Court—Counties.

A county and its commissioners having been ordered by the court, in
mandamus, to build certain fences and borrow the necessary funds to pay
for them (Revisal, 1310, 1), appealed to the Supreme Court, pending which
an act was passed repealing the statute upon which the order was made.
Held, the action abates in the Supreme Court upon presentation of a certi-
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fied copy of the act. The costs of the Superior Court will be paid by
defendant and those of the appeal equally divided between the parties.

Arprarn by defendants from Lyon, J., January Term, 1917, of Dupriy.

R. D. Johnson for plaintiffs.
L. A. Beasley for defendants.

Crazk, C. J. This is a mandamus against Duplin County (Revisal,

1310 (1) ; Fountain v. Pitt, 171 N, C,, 114), and its commission-

(138) ers to compel the building of fences around the county, and

around certain territories therein, and to borrow necessary funds

to pay for the same, under the authority of chapter 512, Laws 1915. The
court gave judgment in favor of the plaintiffs.

Pending the appeal by the defendants the General Assembly of 1917
has passed House Bill 919, Senate Bill 1305, to authorize Duplin County
to issue bonds to build fences around said county and said territories
therein, provided that a bond issue for $100,000 for said purpose shall
be ratified by a vote of the people, and repealing chapter 512, Laws
1915, under which this proceeding was instituted.

The defendants’ counsel present the certified copy of said act and
move that this proceeding be abated. The motion must be allowed,
Wikel v. Comrs., 120 N. C.,, 451, and in accordance with the ruling
therein, “the judgment for costs below is affirmed, and each party will
pay his own costs in this Court, as the repealing statute was enacted
before judgment here.” To the same effect, Herring v. Pugh, 125 N. C.,
437.

Abates.

Cited: Refining Co. v. McKernan, 179 N.C. 318; Comrs. v. Blue,
190 N.C. 643.

JOHN L. COTTRELL oN BEHALF OF HIMSELF AND OTHER TAXPAYERS,
ETC., V. TOWN OF LENOIR.

(Filed 14 March, 1917.)

1. Constitutional Law—~Statutes—Conditions—Vote of People—Municipali-
ties.

A statute which authorizes a municipality to pledge its faith and credit
or issue bonds for street improvements, requiring the approval of the
voters, is constitutional, and becomes effective and existent only when the
voters have regularly and affirmatively passed thereon.
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2. Constitutional Law—Municipal Corporations—Faith and Credit—Bonds
—Several Readings—Necessaries,

A legiglative enactment authorizing a municipality to pledge its faith
and credit, or issue bonds for improvements therein, is required by our
Constitution, Art. IT, sec. 14, to have been read three several times in each
branch of the Legislature, on three different days, whether for necessaries
or otherwise, and a statute passed for such purpose without meeting these
requirements is invalid.

3. Constitutional Law — Statutes — Municipal Corporations — Faith and
Credit—Bonds—Assessments—Collateral Bonds.

‘Where a municipality is authorized by statute to issue bonds for street
improvements and to hypothecate therewith assessment bonds from the
adjoining property owners, made a lien on their lands, and assessed in
certain proportions, the bonds of the municipality are regarded as its
separate and independent bonds, although they may ultimately be paid out
of the proceeds of the collateral or assessment bonds.

4. Constitutional Law-—Statutes—Invalid Amendments~—Municipalities—
Faith and Credit.

Where a valid charter of a municipality authorizing the issuance of its
bonds has been subsequently amended with regard thereto, but upon con-
dition that the proposition be submitted to the voters, which was never
done, and the Legislature attempts to pass a still later law amending the
tormer act, but which has not been done in accordance with the require-
ments of Article II, sec. 14, of our Constitution, the later acts are of no
effect, leaving the charter of the town as to these provisions open, under
the terms of which the bonds may yet be issued.

Crvir aoriow, from Carpwerr, heard by Cline, J., at Cham- (139)
bers, in January, 1917, upon a motion for an injunction.

The plaintiff sued on behalf of himself and all other taxpayers of the
town of Lenoir, similarly situated, who will come in and make them-
selves parties. The case grows out of the construction and operation
of certain legislation in regard to paving and improving the streets and
sidewalks of said town, as contained in its charter (Private Laws 1909,
ch, 37); Private Laws 1915, ch. 202, amendatory thereof, and an act
passed at the present session of the General Assembly and ratified on 9
January, 1917, and Public Laws 1915, ch. 56, entitled “An act relating
to local improvements in municipalities” of the State. The original
charter required the streets, bridges, and sidewalks of the town to be kept
in repair in the manner and to the extent deemed best by the commis-
sioners, who are vested with the power “to cause owners of lots to make
and keep in good repair, at their own expense, sidewalks around their
lots and to make rules, regulations, and orders” for this purpose. If the
owners, after notice, fail to construct sidewalks or repair the same in
such manner and out of such materials as the commissioners may direct,
then the latter may cause the same to be done and apportion the cost
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thereof between the town and such lot owners “in such ratio” as the
commissioners may consider to be just and reasonable, the part of the
cost and expense assessed against each owner on account of henefits
received to be a lien on his lot along or in front of which such sidewalk
1s laid, and to be collected as are taxes.

Private Laws 1915, ch. 202, amended the town charter by providing
for laying out avenues, streets, alleys, blocks, and lots, and for estab-
lishing districts or sections of streets and sidewalks for the purpose of
assessment for the permanent improvement of the same. The assess-
ments on adjoining or abutting property for the cost of the improve-
ments are made liens on such property. It requires that the town shall
improve the street intersections and pay therefor out of its general
fund, and for the improvement of the streets it shall pay ome-third of
the cost and expense and one-half of the cost of improving the sidewalks,

also out of its general fund. The court-house square is consti-
(140) tuted a separate taxing distriet for the improvement of which the

town pays one-half and the abutting owners the other half. Pro-
vision is made for equalizing the assessments, for notice to the owners of
the amounts assessed against each of them or their lots, and for payment
of the same by the owner, and if not made, then for the collection of the
same by the tax collector by sale. It is provided further that the town’s
share of the expense of all improvements made by contract or otherwise
shall be paid out of the general fund, and not otherwise. The last section
of this statute provides that it shall not take effect, or be in force, until
its provisions have been approved by a majority of the people at an elec-
tion to be held as therein preseribed, at which the question shall be “For
change of charter” or “Against change of charter,” and that if a majority
vote against the change of the charter, the statute shall be void.

The statute of 1917 amends chapter 202 of Private Laws of 1915 by
striking out all the provisions as to the payment of the city’s share of
the cost and expense of improvement “out of the general fund,” as they
appear in article 1 of the act, and by changing the mode of paying the
assessments against property and by striking out all of article 3, which
provides for the election. It then declares that “The provisions of
sections 12, 14, 15, 16 and 17 of chapter 56 of the Public Laws of North
Carolina, Session of 1915, be and they are hereby declared to be appli-
cable to the said town of Lenoir as fully to all intents and purposes as
though the said sections were set forth herein.” Section 12 of the
Public Laws of 1915, ch. 56, mentioned in the act of 1917, provides that
the authorities of a town “may by resolution authorize its treasurer to
borrow money to the extent required to pay the cost of any such (local)
improvement or to repay any money borrowed under this section, with
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interest thereon,” and “provide for the issue of notes or certificates of
indebtedness of the municipality, or both, payable either on demand or
at a fixed time, not more than six months from the date thereof and
bearing interest not exceeding 6 per centum per annum,” which may be
sold publicly or privately, or pledged as security for temporary loans, as
may be directed by resolution of the governing body, and, further, that
“any temporary indebtedness incurred hereunder, and interest, may be
paid out of moneys raised by the issue and sale of local improvement
bonds, or assessment bonds, or both, to be issued and sold as hereinafter
provided, or may be included in the annual tax levy.” Section 15
authorizes the issuing of assessment bonds by the town to pay in advance
the cost of the improvement to the amount of the assessment against
abutting property; and, further: “All moneys derived from the collec-
tion of assessments upon which assessment bonds are predicated, col-
lected after the passage of the resclution authorizing such bonds,

shall be placed in a special fund, to be used only for the payment (141)
of the principal and interest of assessment bonds issued under

this act; and if at the time of the annual tax levy for any year in such
municipality it shall appear that such fund will be for any cause in-
sufficient to meet the principal and interest of such bonds maturing in
such year, the amount of the deficiency shall be included in such tax
levy. The amount of the assessments for two or more improvements
may be included in a single issue of assessment bonds.” Section 16
prescribes the form and mode of execution of the assessment bonds, with
the date of payment, and it and section 17 thus provide: “The bonds
may be sold at public or private sale, but for not less than their par
value. They shall recite that they are issued pursuant to the authority
of this act and of the resolution authorizing the issuance thereof, which
shall be conclusive evidence of their validity and of the regularity of
their issuance. The full faith and credit of a municipality shall be
pledged for the payment of the principal and interest of all of its local
improvement bonds, assessment bonds, notes, and other obligations issued
under this act. For the purpose of paying such prinecipal and interest
the governing body shall have power to levy sufficient taxes upon all the
taxable property in the municipality and to borrow money temporarily
upon notes of the municipality in anticipation of taxes of the same or
the succeeding fiscal year.” Section 2 and section 4 of chapter 56 of
the Public Laws of 1915 read as follows:

“Sec. 2. This act shall apply to all municipalities. Tt shall not,
however, repeal any special or local law or affect any proceeding under
any special or local law, for the making of street, sidewalk, or other
improvements hereby authorized, or for the raising of funds therefor,
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but shall be deemed to be additional and independent legislation for such
purposes and to provide an alternative method of procedure for such
purposes, and to be a complete act, not subject to any limitation or
restriction contained in any other public or private law or laws, except
as herein otherwise provided.”

“Sec. 4. Every municipality shall have power, by resolution of its
governing body, upon petition made as provided in the next succeeding
section, to cause local improvements to be made and to defray the
expense of such improvements by local assessment, by general taxation,
and by borrowing, as herein provided. No petition shall be necessary,
however, for the ordering or making of private water, sewer, and gas
connections as hereinafter provided. Nor shall a petition be necessary
for the making of sidewalk improvements in those municipalities in
which by other law or laws sidewalk improvements are authorized to

be made without petition.”
(142) It is admitted that Public Laws 1915, ch. 56; Private Laws
1909, ch. 37, and Private Laws 1915, ch. 202, were passed, as
roll-call bills, in accordance with Constitution, Art. I, see. 14, and that
the act of 1917 was not so passed.

Plaintiff alleges in his complaint:

“7. Since the passage of said act of 9 January, 1917, the commission-
ers of the defendant town of Lenoir have ordered that the public square
from its intersections with North, East, South, and West Main streets in
said town, be permanently improved by paving same with concrete or
other suitable material, in compliance with the provisions of said act of
9 January, 1917, and have given notice in a newspaper published in the
town of Lenoir of such order, as set forth in chapter 202, Private Laws
1915, and have authorized the issuance of notes of said town to pay for
the cost of said paving and advertising and offering to sell said notes to
an amount not to exceed $50,000, and have by ordinance provided for the
levy of a tax for the payment of said notes.

“8. Plaintiff is a citizen and taxpayer of said town, and complains as
well for himself as for other taxpayers similarly situated, and is likewise
a property owner in said town, having a lot which abuts upon the public
square of said town and also on Mulberry Street, and said commissioners
now propose to pave said public square under the provisions of said
chapter 202, Private Laws 1915, as reénacted by the act of 9 January,
1917.

“9. By the ordinance adopted by defendant town under color of the
acts above mentioned, plaintiff, if required to comply therewith, will be
obliged to lay out and expend large sums of money in payment for such
paving and will likewise be required to pay large sums of money as taxes
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for the payment of the notes that will be issued for the payment of the
principal and interest due upon said notes so proposed to be issued for
the payment thereof, and the bonds thereafter to be issued for the fund-
ing of said notes. That the total indebtedness of the said town, after
the issuing of the said notes or bonds in the sum of $50,000, will exceed
the sum of 10 per cent of the assessed taxable property within said town.

“Plaintiff further alleges that the said action of said board in ordering
said improvement was not based upon a petition of the property owners
abutting on said public square, as provided in chapter 56, Public Laws
1915.”

The allegations are admitted in the answer to be true.

The plaintiff alleges that the action of the defendant will be illegal,
for the following reasons: (a) Chapter 202, Private Laws 1915, was
passed as a ‘roll-call bill and cannot be revived or reénacted by
one not passed in the same manner. (b) The levying of an assess- (143)
ment upon plaintiff’s property to pay for the improvements con-
templated by defendant on the public square or streets abutting his
property, under the provisions of chapter 202, Private Laws 1915, as
attempted to be revived by the act of 9 January, 1917, is the levying of
a tax by defendant town, and since said act of 9 January, 1917, was not
passed as a ‘roll-call billy the said assessment is and will be invalid.
(¢) By reason of the act of 9 January, 1917, not being a ‘roll-call bill;
any tax levied to pay notes issued by said town for the payment of its
portion of the costs of improvement, or the bonds to be issued for the
retirement of said notes, is and will be unauthorized, illegal, and void.
(¢) That the proposed increase of municipal indebtedness of defendant
in an additional sum of $50,000 for the purposes hereinbefore set forth is
for a special purpose and will increase the limit of defendant’s indebted-
ness beyond that fixed by section 2977 of the Revisal, and sueh indebted-
ness will, therefore, be unauthorized.”

The prayer is: “That defendant town of Lenoir be permanently en-
joined and restrained from acting or attempting to act under the pro-
visions of the said chapter 202, Private Laws 1915, and from selling or
attempting to sell any bonds or issuing any notes for the payment of
obligations incurred for street paving, or from acting or attempting to
act under the provisions of the act of 9 January, 1917, and for general
relief.”

The judge, at the hearing, refused to grant the injunction, and plain-
tiff appealed.

8. A. Richardson for plaintiff.
Squires & Whisnant for defendant,
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Warxer, J., after stating the case: The first questions are whether
chapter 202 of the Private Laws of 1915 was in force when the act of
1917 was passed, and whether the last named statute was properly
passed and is a valid enactment for the purposes therein set forth. It
appears from the above recital of the several statutes, or the substance
of them, that the provisions of chapter 202 were required to be sub-
mitted to the people for their approval or disapproval, and that it was
not to have any force or effect until this was done and a majority of
the voters cast their ballots in favor of their adoption and thereby
authorized the change in the charter proposed to be made by them. It
is not open to question now that the Legislature may provide that a
statute shall not take effect or be in forece until approved by the people
at an election to be held for the purpose of ascertaining their will in

respect thereto. That this can be done has been settled by nu-
(144) merous decisions of this Court, whatever may be the rule in other

jurisdictions. This question was fully considered by the Court in
Manly v. City of Raleigh, 57 N. C., 370, and the Legislature’s power to
pass such a statute was clearly demonstrated by Chief Justice Pearson
in an exhaustive opinion, and it was said that Thompson v. Floyd, 47
N. C,, 813, directly supports the conclusion reached by the Court. In
Cain v. Comrs., 86 N. C., 8, at p. 13, Chief Justice Smith says: “It
has not been seriously questioned that the Legislature may make an
enactment to take effect only upon the happening of a contingent event;
but it has been earnestly maintained that when the event is the expres-
sion of the popular will, ascertained by an election, it is in effect a
transfer of legislative power to the voters. In referemce to this dis-
tinetion, Redfield, C. J., in an elaborate opinion delivered in S. v. Parker,
26 Vt., 357, says that ‘The distinction atbempted between the contingeney
of a popular vote and other future contingencies is without all just
foundation in sound policy and sound reasoning.” Whatever differences
may be found in the adjudications elsewhere, it is settled by the decision
in Moanly v. Raleigh, 57 N. C., 370, that such power may be exercised
by the Legislature, and it is declared that “When it is provided that a
law shall not take effect unless a majority of the people vote for it, or it
is accepted by a corporation, the provision is in effect a declaration that
in the opinion of the Legislature the law is not expedient unless it be so
voted (or accepted).” This principle underlies all ‘local option’ legisla-
tion and is fully recognized and established in this State,” citing Cald-
well v, Justices, 57 N, O, 323, The same learned judge said in Evans
v. Comrs,, 89 N, C., 154, at p. 158: “This provision leaves the Legisla-
ture free to confer upon municipal organizations, the power to create
debts and issue publie securities in order to raise funds to meet those
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‘necessary expenses’ when it may be deemed expedient, and the legisla-
tion may be made dependent on the result of a popular vote for its
efficacy,” citing Manly v. City of Raleigh, supra; Newsom v. Barnheart,
86 N. C., 891; Hill v. Comrs., 67 N. C., 367. There having been no
election as provided for in chapter 202 of the Private Laws of 1915,
that statute is not in force, and has not been since its enactment, except
for the purpose of holding an election, as therein required, to ascertain
if the people approved it. A favorable vote of the people was the condi-
tion upon which its provisions should take effect, and this condition has
not been complied with. That act being out of the way, we come to the
next question, Has the act of 1917 any validity? It was evidently in-
tended to operate as a whole, as a scheme for making improvements in
the town, and contracting debts, and levying taxes, when necessary, or
expedient, to execute the intention and purpose of the act. Au-

thority is expressly given to do so, and the town authorities (145)
actually intend to contract a debt and to levy taxes. The act of

1917 incorporates certain sections of chapter 56 of Public Laws of 1915,
which confer broad and almost unlimited power to borrow money, issue
bonds or notes, with interest, to be paid by the proceeds of the sale of
“local improvement bonds or assessment bonds, or by an annual tax
levy.” The fact that this indebtedness may, perhaps, be ultimately dis-
charged from the sale or collection of assessment bonds does not change
or alter its character as an independent indebtedness of the town. We
so held in Charlotte v. Trust Co., 159 N. C., 388. The act expressly
provides that the governing body “may issue notes or certificates of in-
debtedness of the municipality.,” These obligations, therefore, are those
of the town, however they may be secured by collaterals or paid at ma-
turity. In the case just cited it is said: “The act directs the board of
aldermen to issue bonds of the city and sell them. The use of the word
bond ex ve termins implies that the city is bound. As said by the United
States Supreme Court in Davenport v. County of Dodge, 105 U. S., 237
(26:1018), a ‘Bond implies an obligor bound to do what is agreed shall
be done.” Also, in Morrison v. Township of Bernards, 25 N. J. Law, 219,
Chief Justice Beasley, speaking of the force and effect of a direction in
the statute that the township issue ‘bonds,” says: ‘A similar implication,
but one of greater force, arises from the direction that bonds are to be
given under the hands and seals of the commissioners, for an instrument
of that kind cannot be created without the presence of an obligor; and,
indeed, it seems like a solecism to say that the statute calls for the mak-
ing of a bond, but that nobody is to be bound by it.” Not only that, but
it is also held by the authorities that when the word ‘bond’ is used in
connection with municipal obligations, designating what is commonly
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called ‘municipal bonds, then this means negotiable bonds. This is
expressly held in Nalle v. City of Austin, 22 S. W., 668. See, also,
McCless v. Meekins, 117 N. C., 34; Charlotte v. Shepard, 122 N. C,,
602.” The act of 1917 is, therefore, clearly within the requirement of
Constitution, Art. II, sec. 14, that “No law shall be passed to raise
money on the credit of the State, or to pledge the faith of the State,
directly or indirectly, for the payment of any debt, or to impose any tax
upon the people of the State, or allow the counties, cities, or towns to do
so, unless the bill -for the purpose shall have been read three several
times in each house of the General Assembly and passed three several
readings, which readings shall have been on three different days and
agreed to by each house respectively, and unless the yeas and nays on
the second and third readings of the bill shall have been entered on the

journal.” The section was construed in Cotton Mills v. Wazhaw,
(146) 130 N. C., 293, where the Court held: “This section of the Con-

stitution makes no distinction whatever between ‘necessary ex-
penses’ and unnecessary or extraordinary expenses, and we have no power
to create any such distinction by judicial construction. Such a distine-
tion is made only in Article VII, sec. 7, which is as follows: ‘No county,
city, town, or other municipal corporation shall contract any debt, pledge
its faith or loan its credit, nor shall any tax be levied or collected by any
officers of the same, except for the necessary expenses thereof, unless by
a vote of the majority of the qualified voters therein.” We are, therefore,
compelled to hold that no ecity or town can levy any tax or incur any
debt for any purpose whatever unless the act authorizing such tax or
debt is passed in accordance with the provisions of Article II, sec. 14,
of the Constitution. Therefore, the charter of the town of Waxhaw,
not having been so passed, confers no power of taxation.”

The object in referring to certain sections of the publie act of 1915 by
their numbers was to incorporate them with the act of 1917 as a part of
it, and to avoid the necessity of setting them out at full length or even
extensively.

Our conclusion, therefore, is that chapter 202 of Private Laws of
1915 had never been in force and effect, and that the act of 1917 is
within that class of statutes which are required to be read and passed
in accordance with Constitution, Art. IL, sec. 14, and this not having
been done, it is not valid. Its character as a valid or invalid statute
was not affected by the fact that chapter 56 of the Public Laws of 1915
was passed in compliance with Constitution, Art. 11, sec. 14, The result
is that the town of Lenoir may fall back upon its original charter of
1909, or it may, and we are inclined to the opinion that it can, proceed
under chapter 56 of the Public Laws of 1915, if it chooses, in making
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its local improvements; but it must comply with the provisions of that
act in doing so.

As chapter 202 of the Private Laws of 1915 has had no vitality except
for the purpose above indicated, it is apparent that the cases cited by the
defendant’s counsel (Robinson v. Goldsboro, 122 N. C., 214; Lutlerloh
v. Fayetteville, 149 N. C., 66) have no application to the question. In
those cases the original statutes were in full force and effect in all their
parts, and were not dependent for their operation upon any vote of the
people or other condition. They were in force for all purposes desig-
nated in them from the day that they were ratified.

Counsel argued that the legislative will could not be defeated by the
failure of the town officers to order and hold an election as required by
the private act of 1915. This is not the question. The fact is that the
election has never been held, and the Legislature had the power to
declare, and did declare, that the act should have no force or effect (147)
until ratified by the people at the polls. If it be said that the
Legislature could strike out the provision as to the election, by the
amendment of 1917, the answer is that it would be then undertaking to
confer a new and unconditional power to contract debts and levy taxes,
which was not done by the private act of 1915, and the act of 1917 for
this reason should have been passed according to the requirements of
Constitution, Art. II, see. 14, and especially so when it originally
granted a very broad power of contracting debts and levying taxes by
adopting the sections of Public Laws of 1915, ch. 56, specified thercin.
We may also state that Public Laws of 1915, ch. 56, not only authorizes
the contracting of a debt, the issuing of notes and bonds, and the levying
of taxes, but by section 17 the full faith and credit of the town are
pledged for the payment of all bonds, notes, and other obligations under
the act. The amendment of 1917 created an absolute and unqualified
power to tax and contract debts not given by the private act of 1915,
which was a conditional one. Whether the town can proceed under
Private Laws of 1915, ch. 202, to order an election is not before us, as it
has not done so heretofore, and the act is not in foree without it.

In any view of the case, we think the result we have reached is cor-
rect. There was error in refusing the injunction.

Error.

Cited: Guare v. Comrs. of Caldwell, 177 N.C, 518; Penland v. Bryson
City, 199 N.C. 146.
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THE BOARD OF COMMISSIONERS OF CALDWELL COUNTY
v. SIDNEY SPITZER & CO.

(Filed 14 March, 1917.)

Municipalities—Counties — Bonds — Poor House — Necessaries—Constitu-
tional Law.

The building of a county home is for a class of citizens without a place
of residence, and beneficent provision for whom is recommended by our
Constitution, Art. XI, sec. 7, “as one of the first duties of a civilized and
Christian State”; therefore, providing for such a home being included in
the idea of their support, a county may pledge its faith and credit and
issue valid bonds for that purpose, as a necessary expense, without the
approval of its voters.

Crvir sorrox from CarpweLrr, heard upon case agreed before Webd,
J., at Chambers, 13 February, 1917.

This is a controversy without action between the board of commis-
sioners for the county of Caldwell and the defendant Sidney Spitzer &

Co., to determine the validity of bonds issued by authority of an
(148) act of the General Assembly, ratified 9 January, 1917. By that
act the said commissioners were empowered to issue bonds, among

other things, for the purpose “of securing site for and building a new
county home for said county.” These bonds were directed to be issued
without a vote of the people. The defendant made a proposition for the
purchase of the said bonds which the plaintiff board accepted. This
proposition was made dependent upon the legality of the issue. De-
fendant, under the advice of its attorney, declined to complete the pur-
chase, upon the ground that the said bonds to be issued under said aect,
$12,000 in amount, were not for a necessary expense of the said county,
and that, therefore, a majority of the qualified voters of Caldwell County
were required to sanction the issue to make said bonds legal under the
provisions of Article VII, section 7, of the Constitution of North Caro-
lina. The only question presented is the one as to whether the procuring
a site for and building a new county home is a necessary expense of the
county of Caldwell.

Judgment was rendered in favor of the plaintiff, declaring said bonds
valid and adjudging the recovery of the purchase price thereof, and the
defendant excepted and appealed.

Squires & Whisnant for plaintif.
B. F. Williams for defendant.

Arrew, J. It is declared in Article X1, section 7, of the Constitution
that “Beneficent provision for the poor, the unfortunate, and orphan”
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is “one of the first duties of a civilized and Christian State,” and in
accordance with this spirit, which pervades the Constitution, it was held
in Jones v. Clomrs., 137 N. C., 579, and affirmed in Keith v. Lockhart,
171 N. C., 451, that the “support of the aged and infirm,” which is the
designation given by statute to the poor of the county (Revisal, sec.
1327; Copple v. Comrs., 138 N, C., 1382), is a necessary expense.

The word “support” has & variety of meanings and does not neces-
sarily include the building of a home; but when considered in connec-
tion with the class to be benefited, many of whom are without a place
of residence, and the policy of the State to maintain the poor at some
permanent and established place, support includes shelter, a place to
live, and this makes it necessary to build a county home, without which
the duty enjoined upon the commissioners could not be performed.

It follows that the bonds in controversy are valid and that the defend-
ant must accept and pay for them.

Affirmed.

Cited: Caldwell County v. George, 176 N.C. 604; Slayton v. Comrs.,
186 N.C. 701, 702 ; Goodman v. Comrs., 196 N.C. 258; Martin v, Comrs.,
of Wake, 208 N.C. 366; Board of Managers v. Wilmington, 237 N.C.
189.

(149)
MARGARET EVANS v, M. F. BRENDLE.

(Filed 14 March, 1917.)

1. Judgments—Decrees—Middle Names—Correction.

Where a decree, in a proper action, converts a deed absolute upon its
face into a mortgage or deed in trust to secure borrowed money, and it is
ascertained that therein the money has been paid, and the mortgagor,
holding the equitable title with the naked legal title outstanding, has
directed the decree to be made to his wife, but whose middle initial has
therein been incorrectly stated by mistake, but her identity as the one
intended established as a fact: Held, the variation in the middle letter of
the name is immaterial, the law recognizing only one Christian name, and
it is not required that suit be first brought to correct the decree.

2. Same—Naked Legal Title—Transferee of Title—Parties.

As to whether the decree in this case had the effect of vesting the legal
title in the holder of the equitable title, not declaring in conformity with
the requirements of Revisal, secs. 566, 567, that “it shall be regarded as a
deed of conveyance,” queere,; but it appearing from the decree that a mere
naked title was outstanding in a mortgagee, and that the mortgage debt
had been paid: Held, the mortgagor, the owner of the equitable title, had
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a right to demand the conveyance of the legal one, or that it be decreed to
himself or to such other as he might designate, in this case his wife, though
she had not been made a party to the suit, and their deed would pass a
complete title to their purchaser.

3. Judgments—Equity—Trusts—Estates—Rights—Execution—Deeds and
Conveyances.

Where it is shown on the face of the writing that one person holds the
legal title to lands in trust for another, in whole or in part, the latter has
an equitable estate, which is subject to execution under judgment against
him, though it may be necessary for him to enforce his claim in equity ; but
where there is no declaration of the trust appearing in the instrument, and
the holder of the legal title denies the equitable one, requiring a decree to
enforce it, the latter, until the decree is entered in his favor, has a mere
right, and no estate subject to execution.

4. Same—Purchaser,

Where pending a contested suit to declare a deed absolute upon its face
into a mortgage, a judgment has been obtained against the one asserting
his right, and the lands sold under execution, and thereafter the equity
sought in the suit has been established by decree of court: Held, the
purchaser at the execution sale, or his grantee, acquired no title to the
lands, as the judgment debtor had no estate in the lands at the time of
the sale.

Crarg, C. J., dissenting ; Browx, J., concurring in the dissenting opinion.

CrviL acrion, tried before Cline, J., at Spring Term, 1915, of
Swarn.
(150)  This is an action to recover land, both parties claiming title
under Lee Fuller.

On 28 January, 1896, Lee Fuller executed a deed to H. T. Jenkins
purporting to convey said land to him in fee.

In the spring of 1898 he commenced an action, to which his wife,
S. J. Fuller, was not a party, alleging that the deed of 28 January,-was
intended as a security for a debt, and that certain clauses had been
omitted by mistake, and at July Term, 1902, of Swain Superior Court
the following judgment was rvendered in said action:

Lze Furrer v. HEnry T. JENKINS.

This cause coming on to be heard on motion of the plaintiff for judg-
ment in accordance with the judgment and opinion of the Supreme
QOourt in this action:

It is ordered, adjudged, and decreed by the court that it appearing
and having been made to appear that the plaintiff paid into the office
of the clerk of the Superior Court of Swain County the sum of $9.95
the amount which was required to be paid by the opinion of the Su-
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preme Court; that the defendant H, T. Jenkins shall execute and deliver
to S. H. Fuller, her heirs, a deed conveying the title to the land, which
is deseribed as follows:

“Beginning on a stone in the ford of the branch, it being the Jones
corner, and runs south 4914 west 22 poles to a stake with pointers;
thence south 32 east 12 poles to a small black oak; thence south 32
east with Charles Jenking’ line 26 poles to a stake on the north side of
a large gully; thence north 83 east . .. poles to a stake in the branch;
thence north 15 west 23 poles to a stake in the branch; thence down
the branch as it meanders to the beginning, containing 1114 acres, situ-
ated in Swain County, Charleston Township.”

It is further ordered, adjudged, and decreed by the court that the
title to the said tract of land be and the same is hereby divested out of
the defendant, H. T. Jenkins, and that the title to the same is hereby
vested by this decree in said 8. H. Fuller and her heirs. It is further
ordered and adjudged by the court that the plaintiff have and recover
of the defendant H. T. Jenkins, and his surety of his defense bond,
Charles Jenkins, the cost incurred in this action, to be taxed by the
clerk.

(Signed) M. H. Jusrice.

On 15 January, 1903, Lee Fuller and wife, S. J. Fuller, executed a
deed to the plaintiff purporting to convey said land in fee.

The judge finds as a faet that Lee Fuller directed his counsel who
drew the decree at July Term, 1902, to convey this land to Fuller’s
wife, S. J. Fuller, but by mistake he named S. H. Fuller in the (151)
decree. The judge also finds that the person intended was Jose-
phine Fuller, the wife of Lee Fuller, who had by name of Josephine
Fuller joined in the conveyance to Henry T. Jenkins on 28 January,
1896, and that the intention was to convey the land to her by this decree,
and that S. J. Fuller and Josephine Fuller are one and the same person
and that she is the person who by mistake was named as S. H. Fuller in
said decree, and that she has never been known as S. H. Fuller, but by
mistake in drawing the decree she was designated S. H. Fuller instead of
S. J. Fuller.

In the meantime judgment had been obtained 9 January, 1900, in
the Federal Court against Lee Fuller on 4 distiller’s bond, which judg-
ment was docketed in Swain, 21 February, 1900. This tract of land
was sold under execution on said judgment on 7 May, 1900, at which
sale the United States became the last and highest bidder and the deed
was made accordingly, 23 May, 1900, and duly registered. On 11
Mareh, 1900, under proceedings in accordance with law, the Commis-
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sioner of Internal Revenue conveyed said tract to the defendant M. F.
Brendle.

On these facts judgment was rendered in favor of the plaintiff, and
the defendant excepted and appealed.

Frye & Frye for plaintiff.
A. J. Franklin and Bryson & Black for defendant.

Ariew, J. It was contended before us that the decree in the action
of Lee Fuller v. Jenkins did not carry the title to S. J. Fuller, because
of the mistake in the second initial, and that it would first be necessary
to bring an action to correct the decree. This is unnecessary under our
gystem of procedure, combining legal and equitable remedies. As it is
found as a fact that S. J. Fuller was intended when by mistake S. H.
Fuller was named, and that S. J. Fuller, the party named, is Josephine
Fuller, the wife of Lee Fuller, who joined in the conveyance to Jenkins
in 1896, and who, with her husband, made the subsequent deed to the
plaintiff in January, 19038, this is sufficient if the grantee (by what-
ever name) obtained the title under such deecree. The name used is
merely a designation to identify the party, and when that identity is
established a variation in name, and especially a difference in the middle
letter, as S. H. Fuller instead of S. J. Fuller, is immaterial.

In Words and Phrases (Second Series), under the title “Name,” it
ig said: “The common law recognizes but one Christian name, and a
middle initial may be dropped or changed at pleasure.” Tt is further
said: “In law the name of a person consists of one given name and one

surname.”
(152)  The plaintiff in her amended complaint sets out the decree of
1902 as a part of her title, and alleges that it had the effect of
passing to the wife of Lee Fuller a perfect equitable title, if not a legal
title, and to these allegations the defendant makes no answer, nor does
he allege that the direction in the decree to make the fitle to the wife
was fraudulent.

There is also no evidence of an adverse possession by the defendant
and those under whom he claims prior to 1909, about five years hefore
suit brought; so that there is no evidence of seven years adverse posses-
sion under color.

There are, therefore, two questions, which are determinative of the
appeal :

(1) Did the wife of Lee Fuller acquire a legal or equitable title to
the Jand in controversy under the Hecree of 19027
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(2) Did the sale by the marshal of the United States, under which
the defendant claims, pass a legal or equitable title to the purchaser?

The plaintiff may maintain her action against the defendant upon an
equitable title (Watkins v. Mfg. Co., 181 N. C., 5337, and cases cited),
and if the decree vested such a title in her grantor, and it was not di-
vested by the sale by the marshal, which has the legal effect of a sale
under execution, she is entitled to recover; and, on the other hand, if
the grantor of the plaintiff acquired no title, legal or equitable, under
the decree, or if there was such title and it was divested by the sale, she
cannot recover.

It is doubtful if the decree had the effect of vesting the legal title in
the wife of Lee Fuller under the statute (Revisal, secs. 566-7), because
of the failure to declare that it “shall be regarded as a deed of convey-
ance” (Morris v. White, 96 N. C.,, 93), although the authority cited
appears to give a narrow construction to the statute, and to attach more
importance to the section declaring the effect of the decree than to the
one prescribing its form; but however this may be, it appears from the
record in the aetion of Fuller v. Jenkins that Jenking, by force of the
decree, held the legal title in trust to secure an amount due him, and then
in trust for Lee Fuller, and that the amount due was paid, and this left
the bare legal title in Jenkins and the beneficial interest and equitable
estate in Lee Fuller, which he had the right to direct should be vested in
his wife, although she was not a party. Testerman v. Poe, 19 N. C,,
103 Campbell v. Baker, 51 N. C., 256; Ward v. Lowndes, 96 N. C., 881,

The last case cited was that of a purchase at a judicial sale by the
hushand, and a direction by him to make title to his wife, who was not
a party, and the Court says: “The purchaser of the land, Lowndes,
directed the deed for it to be made to his wife, and the adminis-
trator did so make it, This is made a ground of objection by the (153)
plaintiffs. It seems to us to be wholly without merit. The pur-
chase money was paid as required by the order of the court, and the
administrator was directed to make title to the purchaser. Why might
he not make it to such person as the purchaser directed—to his wife?
His power to convey to the purchaser was complete; the purchaser was
entitled to have the deed made to him. Why not to have it made to such
person as he might indicate? We can see no legal reason why he was
not.” The fact that the deed was not executed only affects the legal and
not the equitable title.

We are, therefore, of opinion that the decree vested the equitable title
in the wife of Lee Fuller; but if this was not so, the equitable title was
in Lee Fuller and passed to the plaintiff under the deed of Lee Fuller
and wife.

199



IN THE SUPREME COURT. [173

EvVANS v. BRENDLE.

Did the purchaser at the sale by the marshal acquire a legal or equit-
able title? and this depends on whether Lee Fuller had at that time, two
years before the decree in Fuller v. Jenkins, an estate in the land subject
to sale under execution, or a mere right.

The distinetion between a right to have an equity established and
enforeed, which is not the subject of sale under execution, and an equit-
able estate, which may be sold, if “simple and unmixed,” that is, one
which entitles the owner to eall for the legal title, is well established.
Thompson v. Thompson, 46 N. C., 38; Bond v. Hilton, 51 N, C,, 181;
Nelson v. Hughes, 55 N. C., 36; Taylor v. Dawson, 56 N. C., 91; Hins-
dale v. Thornton, 75 N. C., 383; Henley v. Wilson, 77 N. C., 218;
Cedar Works v. Lumber Co., 168 N. C., 396.

The Court says in the first of these cases: “The ground of distinetion
consists in the difference between a trust created by the aet of the parties,
where he who has the legal estate consents to hold it in trust for the
other, and there is no adverse possession or conflict of claims, and a trust
created by the act of a court of equity, where there is a conflict of claims,
and the party having the legal estate holds adversely and does not become
a trustee until he is converted into one by a decree founded on fraud, or
the like. In the former the cestui que trust has an estate; in the latter
there is a mere right”; in the second, “In equity, where the trust is by
agreement of the parties, we say the cestui que trust has the estafe; but
where a decree is necessary, in order to convert one into a trustee against
his consent, the party has a mere right”; in the third, “ ‘A right’ to
property is not subject to execution at common law; the debtor must
have an ‘estate’; consequently, ‘a right’ to have one declared a trustee is
not subject to execution under the statute; the debtor must have a sub-

sisting trust—an ‘estate’—as distinguished from a mere ‘right in
(154) equity’”’; in the fourth, “All trusts are either by agreement of

the parties, as where there is a declaration to that effect, or where
a trust is implied or presumed, as a resulting trust, or where one buys
land and has the title made to a third person; or against the assent of the
party who has the legal title. . . . In the former there is no adverse
holding or conflict of claim between the trustee and cestus que trust; the
one holds by agreement the legal title for the other, who has the estate
wn equity. In the latter there is an adverse holding and conflict of
claim; the one holds the legal title for himself or some third person, who
‘has a privity, or is in collusion with him (as in our case), and the other
has but a right in equity or chose in action”; in the fifth, “Where one
has only a right in equity to convert the holder of the legal estate into
a trustee, and call for a conveyance, the idea that this is a frust estate,
subject to sale under fi. fa., is new to us. True, his right to call for the
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legal estate is not subject to any further consideration than proof of the
facts alleged in support of his right, but there is no trust estate until the
decree declares the facts and the court declares its opinion to be that
the one party shall be converted into a trustee for the other. It follows
that the party has no estate subject to execution sale until the decree has
vested an equitable estate in him,” and the other cases cited are to the
same effect.

The principle clearly deducible from these authorities is that if it
appears on the face of the writings that the legal title is in one, but
that it is held in whole or in part for the benefit of or in trust for an-
other, the latter has an estate, although he may have to go into a court
of equity to enforee his claim; but if there is no declaration of the trust,
and the holder of the legal title denies the right, and the one claiming
a beneficial interest is compelled to invoke the aid of a court of equity
to establish the facts upon which his right depends, he has no estate
until the decree is entered in his favor.

We repeat here the language of Pearson,,C. J., in Bond v. H+lton,
that “When a decree is necessary in order to convert one into a trustee
against his consent, the party has a mere right,” and in Hinsdale ».
Thornton, “There is no trust estate until the decree declares the facts
and the court declares the opinion to be that the one party shall be
converted into a trustee for the other. It follows that the party has
no estate subject to execution sale until the decree has vested an equitable
estate in him.”

At the time of the sale by the marshal the title was in Jenkins, who
held under a deed, in which there was no declaration of a trust or other
evidence of an equity, and who denied that he held the title as a
security; a decree was necessary to establish the facts nupon which the
right of Lee Fuller rested ; the sale was two years before the entry
of the decree, and it follows that Fuller had at that time a mere (155)
right, which was not subject to sale, not an estate, and that the
purchaser acquired no title; and this is in line with the policy of our
law which discourages the sale of uncertain and speculative interests.

The title was in Jenkins under a deed absolute, and there was nothing
on the record to suggest that Fuller had either right, title, interest, or
equity in the land. An action was pending in which Fuller alleged that
the clause of defeasance had been omitted from the deed to Jenkins by
mistake and that it was intended as a security for debt, and this was
denied by Jenkins. It was under these conditions the sale was made,.
when Fuller had nothing for sale except a lawsuit, and it is not surpris-
ing that the purchase price was $1, which is less than 9 cents per acre
for the land in controversy.
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We, therefore, hold that the plaintiff has at least an equitable estate,
and that as the defendant acquired no title under the sale by the mar-
shal, she is entitled to recover.

There is much authority in support of the position that if Fuller had
an equitable estate it was not one subject to sale under execution, because
not a simple equity (Gillis v. McKoy, 15 N. C., 174; McGee v. Hussey,
27 N. C,, 258; Baltle v. Petway, 27 N. C., 578 ; Williams v. Council, 49
N. G, 214; Tally v. Reid, 72 N. C., 337; Love v. Smathers, 82 N, C.,
373 ; Mayo v. Staton, 137 N. C,, 685), and there is also authority that
the act of 1812 includes all equities of redemption (Thorpe v. Ricks, 21
N. C., 618; Davis v. Evans, 27 N. C., 534; Doak v. Bank, 28 N. C., 830;
Frost v. Reynolds, 39 N. C., 498), although these cases are based on
Thorpe v. Ricks in which the right to redeem was in writing; but it is
not necessary to discuss this question, as there was no estate in Fuller
at the time of the sale.

Affirmed.

Crarg, C. J., dissenting: This was an action of ejectment. The
parties waived a jury trial and agreed that the judge should find the
facts and apply the law thereto and render judgment. It was conceded
that both parties claimed title under Lee Fuller as the common source.
The defendant admitted that he was in possession, holding adversely to
the plaintiff.

In 1896 Lee Fuller was the owner in fee of the locus in quo (11%%
acres of land). On 28 January, 1896, he executed to H. T. Jenkins a
deed which upon its face purported to be in fee, conveying to him the
said tract, which deed was duly registered. To Spring Term, 1898, of
Swain he brought an action against Jenkins to have the said deed de-
clared a mortgage. Judgment was rendered in favor of defendant at

July Term, 1901, of Swain, but on appeal this Court held, in
(156) Fuller v. Jenkins, 130 N, O., 554, opinion filed 27 May, 1902,

that said deed, upon the facts found, was a mortgage. When the
opinion went down, by arrangement between the parties the debt was
settled, and a judgment was entered at July Term, 1902, of Swain, con-
veying the title to the wife of Lee Fuller, who was not a party to the
action, and, so far as it appears, without any consideration. The decree
did not direct that it should be recorded as a conveyance, and, besides,
Revisal, 566, 567, authorizes such decree only as to a party or cestui que
trust, and Lee Fuller’s wife was neither.

In the meantime judgment had been obtained, 9 January, 1900, in the
Federal court against Lee Fuller on a distiller’s bond, which judgment
was docketed in Swain 21 February, 1900, and was a lien from that date.

202



N.C.] SPRING TERM, 1917.

EvANs ©. BRENDLE.

Revisal, 576. This tract of land was also levied upon 27 March under
execution from the Federal court on that judgment, and after due adver-
tisement was sold on 7 May, 1900, at which sale the United States
became the last and highest bidder and the deed was made accordingly
23 May, 1900, and duly registered 11 June, 1900. On 11 March, 1909,
under proceedings in accordance with law, the Commissioner of Internal
Revenue conveyed said tract to the defendant M. F. Brendle, which deed
was duly recorded in Swain 2 April, 1909. The levy and return of sale
merely mentions the “11l4 acres of land, the property of Lee Fuller.”
But docketing the judgment gave the lien without deseribing any prop-
erty, and the conveyance by the United States marshal to the United
States and the later conveyance to the defendant sufficiently described
the property, which is admitted to be the locus i quo, and both these
deeds were duly registered.

The judge finds as a fact that Lee Fuller directed his counsel who
drew the decree at July Term, 1902, to convey this land to Fuller’s wife,
S. J. Fuller, but by mistake he named S. H. Fuller as the grantee. The
judge finds as a fact that the person intended was Josephine Fuller, the
wife of Lee Fuller, who had by name of Josephine Fuller joined in the
conveyance to Henry T. Jenkins on 28 January, 1896, to release her
dower, and that the intention was to convey it to her by this decree, and
that S. J. Fuller and Josephine Fuller are one and the same person, and
that she is the person who by mistake was named as S. H. Fuller in said
decree, and that she has never been known as S. H. Fuller, but by mistake
in drawing the deed she was designated S. H. Fuller instead of S. J.
Fuller. ‘

On 15 January, 1903, Lee Fuller and wife, S. J. Fuller, conveyed said
tract of land to plaintiff Margaret Evans, which was duly recorded in
Swain.

It was earmestly contended before us that the decree comveying the
property to S. H. Fuller, even though S. J. Fuller was intended,

did not carry the title, and that it would first be necessary to (157)
bring an action to correct the deed. This is unnecessary under

our system of procedure combining legal and equitable remedies. As it
is found as a fact that 8. J. Fuller was intended when by mistake S. H.
Fuller was named, and that S. J. Fuller, the party named, is Josephine
Fuller, the wife of Lee Fuller, who joined in the conveyance to Jenkins
in 1896, and who made the subsequent deed, her husband being joined,
to the plaintiff in January, 1903, this is sufficient if the grantee (by
whatever name) obtained the title under such decree. The name used
is merely a designation to identify the party, and when that identity is
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established a variation in name, and especially a difference in the middle
letter, as S. H. Fuller instead of S. J. Fuller, is immaterial.

In Words and Phrases (second series), under the title “Name,” it is
said: “The common law recognizes but one Christian name, and a
middle initial may be dropped or changed at pleasure.” It is further
said: “In law the name of a person consists of one given name and one
surname.”

In this State our statutes have indicated the comparative unimpor-
tance of an exact identity in name when the identity of the person is
shown. For instance, it is provided that if the name of a payee is wrong,
yet he may endorse the bill in that name or in his own. Revisal, 2192;
or if a defendant in a civil action is erroneously named, this may be
corrected by amendment, Revisal, 510; and in criminal actions, if the
defendant is wrongly named, upon his making a plea to that effect,
instead of quashing the indictment the court will change the name to
accord with the defendant’s plea. There are many other instances show-
ing that the question depends upon the identity of the person and not
the aceuracy in naming the person. When a woman marries she changes
her surname in this and many other countries (though not in Spain and
other Spanish-speaking countries), and usually substitutes the initial of
her maiden name for the former middle initial. In England when a
man is raised to the peerage his name is changed, as when John Churchill
became Duke of Marlborough, or John Secott became Lord Eldon. A
pope on his election always changes his name.

A young man who obtained his license to practice law and was elected
to the Legislature as Thomas Carter Ruflin became Chief Justice of this
Court as Thomas Ruffin. In the same way Stephen G. Cleveland became
Governor of New York and President as Grover Cleveland. He who
graduated at college as Thomas W. Wilson became Governor of New Jer-
sey and President of the United States as Woodrow Wilson, and Hiram
U. Grant, having been accidentally misnamed in his appointment to
West Point as Ulysses S. Grant, bore that name as commander in chief

of the armies and President of the United States. Under his
(158) non de plume Mark Twain became famous, but was compara-

tively unknown as Samuel L. Clemens; so Voltaire’s real name
was Arouet, and Moliere’s true name was Poquelin. Among numerous
other instances was the private soldier, Victor Perrin, who became Mar-
shal Vietor, and another of Napoleon’s marshals, Jean Baptiste Jules
Bernadotte, ascended the throne of Sweden and Norway as Charles XIV,
John. These and numerous other cases instance the correctness of the
common-law rule that it is the identity of the person and not the

204



N. C.] SPRING TERM, 1917.

EvVANS ¢. BRENDLE,
]

identity of the name which governs. The finding of the judge settles
that it was Josephine Fuller who was intended as grantee, instead of
S. H. Fuller, in the decree of the court at July Term, 1902,

The decree, however, attempting to convey title to the wife of Lee
Fuller did not have any effect, for it is not authorized by the statute,
Revisal, 566, 567, because of the failure to declare that it “shall be
regarded as a deed of conveyance.” Morris v. White, 96 N. C., 93,
which holds that a decree does not operate as a conveyance unless it
expressly declares that it shall be so regarded. In that case it is said:
“It is essential that it shall so declare to give it the full effect of a proper
conveyance of the land. It seems probable that the court intended that
it should have such effect, but it is not sufficient for that purpose. Such
statutory provisions must always be strictly observed as to their essen-
tial provision.”

The plaintiff must recover upon the strength of her own title; and
this alleged conveyance by virtue of the decree of the court is invalid
for the further reason that it has not been registered in the manmner
required by Revisal, 368, which provides: “The party desiring registra-
tion of such judgment shall produce to the register a copy thereof, certi-
fied by the clerk of the court in which it is enrolled under the seal of
the court, and the register shall record both the judgment and certifi-
cate.” The attempted certificate of the clerk upon which his attempted
registration was had shows that there was no compliance with the
language of the statute, Revisal, 568, and it was error to admit it in
evidence. There is no seal of the court attached, and the certificate
does not certify that it is made “under the seal of the court,” but only
“Witness my hand and official signature.” The judgment not having
been properly recorded would not avail the plaintiff, even if color of
title, Janney v. Robbins, 141 N. (U, 400; and the plaintiff cannot allege
color of title, for she has shown no possession at any time in herself or in
S. J. Fuller. Even if the court had been authorized to render such
judgment, it had no authority to do so, for two distinct reasons: There
were only two parties to the action in which this judgment was rendered,
Lee Fuller and H. T. Jenkins, and the purpose of that action was to
have a certain deed, which was upon its face a conveyance in
fee, declared a mortgage and a reconveyance to plaintiff ordered. (159)
On reference to the decision of this Court in Fuller v. Jenkins,

130 N. C., 554, it will be seen that judgment was rendered for defendant
in the court below, which was reversed here, with a direction that “The
- defendant (Jenkins) should recomvey, and in default of payment by
plaintiff (Lee Fuller) of balance due by a day named, there should be a
foreclosure. Upon the certificate of this judgment of this Court nothing
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remained to be done by the Superior Court but to enter judgment in
accordance with this opinion. Instead of complying, the lower court
attempted to adjudicate and vest the title in one 8. H. Fuller, who was
not a party to the action nor had, in so far as it is shown, any right or
interest therein. Such action was not authorized and was not color of
title, even if the plaintiff had shown possession.

Moreover, such judgment decreeing title to be conveyed to one not
a party to the action is unwarranted by the statute, Revisal, 586, which
provides that the court may enter such judgment only as to “parties to
the action unless the property is to be held in trust for another.”

This method of ordering a decree of court to operate as a conveyance
of the legal title as if by deed is purely statutory, and, as said in Morris
v. Whate, supra, there is no validity in cases provided by the statute,
Revisal, 566, even when its terms are strictly complied with, which was
not done here, for the decree does not provide that it “shall be regarded
as a deed of conveyance,” nor was it certified and registered as required
by the statute, nor was it made in favor of a party to the action.

The wife of Lee Fuller was not a party to the action nor was the title
directed to be conveyed to her in trust for another. This statute was
passed in consequence of an instance in Hertford County where the
court having ordered a defendant to execute a deed, he refused to obey
and lay in jail under an attachment for contempt until this statute was
passed. It was enacted to provide for such cases and for cases in which
the parties directed to pass the title are out of the jurisdiction of the
court or are minors or non compes. The party to whom such title could
be made under such decree of the court was specified to be “parties to
the suit,” or one who is named as trustee for such person. The wife of
Lee Fuller, therefore, was not one in whose favor such decree could
direct the title to be conveyed.

Besides, the absolute invalidity, for the reasons given, of the decree
to put the title in S. H. Fuller, the judgment of this Court which held
that a conveyance by Lee Fuller to H. T. Jenkins, 28 January, 1896,
was a mortgage necessarily decreed that it was a mortgage on the date
of its execution, for it was not based on anything occurring thereafter,

and, therefore, when the judgment of the Federal court was
(160) docketed in Swain County and this tract of land was sold there-

under 7 May, 1900, Lee Fuller held the land subject to the
mortgage of $30 by virtue of the agreement made at the time the deed
was executed, as held by this Court. The interest of Lee Fuller was,
therefore, not a mere right in equity, but an equity of redemption, which -
this Court held entitled him to reconveyance upon payment of the $30
with interest from the date of the deed. Such equity of redemption was
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subject to sale and was conveyed by the deed to the United States for
such property. Revisal, 629 (3); Dawvis v. Evans, 27 N. C,, 525; Mayo
v. Staton, 137 N. C., 670. The only legal effect of the judgment entered
at July Term, 1902, of the court below upon the certificate from this
Court was an acknowledgment by Fuller and Jenkins that the encum-
brance had been paid off. The equity of redemption which passed by
the execution sale against him thereupon became the nunencumbered title
which later passed to the defendant by the deed from the Commissioner
of Internal Revenue under the authority of the United States when the
defendant took possession, which he still holds. By the decision of this
Court Fuller had the right to call upon Jenkins, at the very time the sale
was made under execution, to reconvey this property upon payment of
the $30 and interest.

The whole subject is fully discussed in Mayo v. Stalon, 137 N. C,,
670, which holds that while a mixed trust cannot be sold under execu-
tion, “an equity of redemption, whether created by mortgage deed to
the ereditor or to a third person, with or without power of sale, may
be sold under execution.” This Court, in Fuller v, Jenkins, 130 N. C.,
555, held that though the mortgage clause had been omitted this was a
mortgage ab initio, and this made the interest of Fuller subject to sale,
for the court did not create the relation of mortgagor and mortgagee by
its decree, but held that it was a mortgage by virtue of the agreement
of the parties at the time of the execution of the conveyance of Fuller
to Jenkins, 28 January, 1896.

The defective decree at July Term, 1902, which attempted to convey
the property to Lee Fuller’s wife, was evidently procured and arranged
with the intent by that unauthorized and irregular proceeding to head
off the title which the United States Government had obtained by the
purchase of Lee Fuller’s interest at the execution sale in May, 1900,
for Josephine Fuller was not a party to the action in which the decree
was rendered and is not shown to have paid the $30 and interest or any
other consideration, if, indeed, she could have purchased the property
from her husband against the superior title already acquired by the
United States as purchaser at such sale.

For the above reasons the judgment ought to be reversed.

Browx, J., concurs in dissenting opinion,

Cited: Chinnis v. Cobb, 210 N.C. 109,
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(161)
SAMUEL F. OLDS T AL. v. RICHMOND CEDAR WORKS.

{Filed 21 March, 1917.)

1. Deeds and Conveyances—Title—Evidence—Mortgages—Payment—Pre-
sumptions.

Where the plaintiff, in an action to recover lands, has to rely exclusively
upon his paper chain of title, a writing therein which acknowledges an
indebtedness of the maker, and to be void if it should be paid without
evidence that the debt had not been paid, and which shows that the title
to the lands described was in others, is insufficient. In this case the pre-
sumption of payment arose from the long lapse of time.

2. Deeds and Conveyances— Warranty-—Rebutter — Estoppel — Burden of
Proof.

Where in an action to recover lands the plaintiff claims by paper title
to his ancestor, without claim of possession, and it appears that his ances-
tor has conveyed the land to a stranger with full covenants and warranty
of title prior to his having acquired it: Held, the burden of proof is on
the plaintiff to establish his title, and he cannot recover, for hig ancestor’s
deed to the stranger, with covenant and warranty, destroys his right of
action by rebutter, and passes the title to the grantee by estoppel. Lumber
Co. v. Price, 144 N. C., 53, cited and distinguished. Semble, this would
apply to a deed without covenant and warranty.

3. Judgment—Partition—Tenants in Common—Title—Estoppel.

Judgment in proceedings to partition lands will not operate to estop the
parties from denying that the several tenants in common had an estate in
fee, when the question of title was not therein involved or put at issue.
Weston v. Lumber Co., 162 N. C., 165; =. ¢, 169 N. C., 399, cited as con-
trolling.

Crvin acTion, tried before Whedbee, J., at November Term, 1916, of
CAMDER.

This is an action to recover a lot of land known as lot No. 7 of the
New Lebanon Estate, the plaintiffs being the heirs of Hollowell Old and
Wiley McPherson. .

The plaintiffs claim under three chains of title:

(1) A grant from the State and a connected chain of title to Richard
Morris, and a deed from Richard Morris to the ancestor of the plaintiffs,
dated 3 June, 1812, purporting to convey a one-sixteenth interest in the
estate. In this chain of title is the deed referred to in Weston v. Lumber
Co., 169 N. C., 403.

(2) A grant from the State and a connected chain of title to Samuel
Payne and a deed from Payne to the ancestor of the plaintiffs, dated

2 June, 1815, purporting to convey a one-thirty-second interest in
(162) said estate. In this chain of title is the paper relied on by the
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plaintiffs to show title in Payne, the grantor of the plaintiff’s ancestor,
which reads as follows:

“T Benjamine Jones of Camden State of North Carolina being justly
indebted to Samuel Paine, of Richmond, Virginia, in a certain sum of
money by bond, bearing date July, 1802 & being disposed to secure &
pay the same, do hereby grant, bargain & sell to him Two full Sixteenths
of the New Lebanon Estate, being the same that Charles Grice bought
under execution against me, and the other is held now by Little in
Edenton, And I hereby bind myself my heirs, exors and assigns, to make
to said Paine in his heirs exors, and assigns, good & complete titles to
sald two Sixteenths of said New Lebanon Estate, as soon as possible,
but on this condition, that if I pay to said Paine, on or before the First
day of January, 1807, the sum of Three Thousand Dollars, which sum
is to be endorsed on my Bond to him, Then the above to be Void.

IN WITNESS WHEREOF I have hereunto set my hand & seal this
twenty sixth day of June 1805.

The word “exors” in the 8th line & the word “then the above to be
void,” was inserted (?) in the original before signed.

B. Jonms. (Seal).”

(3) A grant from the State and a connected chain of title to Exum
Newby and a deed from Newby to the ancestor of the plaintiffs, dated
17 June, 1815, purporting to convey a one-thirty-second interest.

The defendant contends that the deed from Isaac Lamb, sheriff, to
Richard Morris, one of the links in the first chain of title, is void, and
that the paper set forth as a part of the Payne title is neither a convey-
anee nor a contract to convey, and that, therefore, these two chains of
title must be eliminated.

The defendant then offered in evidence a deed from the ancestors of
the plaintiffs to Samuel Weston, dated 10 June, 1812, conveying to said
Weston and his heirs one-thirty-second of said estate, and containing a
general warranty.

The defendant contends that as the ancestor of the plaintiffs had no
title at the time of the conveyance to Weston, with warranty, that this
deed operates as a rebutter and destroys the right of action of the plain-
tiffs under the deed from Newby subsequently acquired.

The plaintiffs also offered in evidence the partition proceeding of the
New Lebanon Estate, showing, among other things, that three-fourths of
a share (a share being one-sixteenth of the whole) was allotted to McPher-
son and Old of the timber part of the land, and that lot No. 1 of
the untimbered part, consisting of 400 acres, was allotted to Mills (163)
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and Josiah Riddick, and then offered in evidence a connected chain of
title from Mills and Josiah Riddick to the defendant.

No evidence was introduced tending to prove from whom Mills and
Josiah Riddick acquired title, nor as to the extent of their estate.

There was no evidenee that the plaintiffs had ever been in possession
of the land or had paid taxes thereon or had exercised ownership or
claimed any interest therein for one hundred years.

At the close of the evidence his Honor entered judgment of nonsuit,
and the plaintiffs excepted and appealed.

Aydlelt & Simpson, W. A. Worth, W, 1. Halstead, and J. Kengyon
Wilson for plaintiffs.

D. H. Tillett, W. W. Starke, Winston & Biggs, and Ward & Thompson
for defendant.

Avrwew, J., after stating the case: The plaintiffs claim the land in
controversy as the heirs of Hollowell Old and Wiley Mc¢Pherson, and
as no possession has been shown in the plaintiffs or in those under whom
they claim, they must rely on a connected chain of title from the State,
or on an estoppel growing out of the proceedings for the partition of
the New Lebanon Estate.

The Morris title, relied on by the plaintiffs, may be eliminated at onee,
as one of the links in this chain of title is the deed from Isaac Lamb,
sheriff, to Richard Morris, which was declared invalid by the unanimous
opinion of the Court in Wesfon v. Lumber Co., 169 N, C., 403, and no
additional facts appear which would cause us to change the conclusion
then reached. :

We are also of opinion that the ancestors of the plaintiffs acquired
no title from Payne, because the paper relied on to show title in Payne
18 neither a conveyance nor a contract to convey land then owned.. The
paper i an acknowledgment of an indebtedness of $3,000 to Samuel
Payne, and an agreement to convey two-sixteenths of the Lebanon Estate
as security as soon as possible, and as the paper shows itself that the title
was then in others, this must mean that he would convey when he acquired
the title, and the paper also provides that it shall be void when the indebt-
edness iz paid, and there is no evidence that the maker of the paper ever
acquired the title, or that the indebtedness has not been paid, and the
presumption of payment arises from the long lapse of time.

This, therefore, leaves for consideration the Newby title, and as to
that, the plaintiffs have shown a connected chain of title from the State

ending with the deed from Newby to their ancestors in 1815, and
(164) upon this title they may maintain this action, unless the after-

210



N. C.] SPRING TERM, 1917,

OLps v, CEpAR WORKS.

acquired title is in Weston, or the right of action has been lost by
reason of the fact that their ancestors, when they had no title, conveyed to
Samuel Weston in 1812, with warranty, the same interest in the Lebanon
Estate conveyed in the deed by Newby of 1815, under which the plain-
tiffs claim,

The defendant contends that the deed of 1812, with warranty, operates
to destroy the right of action of the heirs of the grantors to the after-
acquired estate by rebutter, or that it has the effect of passing the title to
this estate to the grantee by estoppel.

The distinction between an estoppel, which may exist without a cove-
naunt of warranty, and a rebutter, which is dependent upon a warranty
(Weeks v. Wilkins, 189 N. C., 217), while questioned in some jurisdic-
tions, has been recognized and established with us since the case of Taylor
v. Shufford, 11 N. C., 127, in which Henderson, J., says: “The estoppel
arises entirely out of the affirmations of matters of fact made in the deed.
He (counsel for defendant) has confounded estoppels and rebutters;
things essentially different in their nature, although frequently producing
the same results. A rebutter operates on the right of action to the estate.
It operates as to strangers, as well as between parties and privies, which
iz a consequence flowing from its operation on the right fo the estate.
An estoppel operates entirely as to facts; its effect is to conclude the
parties from making, and of course proving, the facts to be otherwise
than they are stated or acknowledged to be in the deed or other trans-
action out of which the estoppel arises. My collateral ancestor deprives
me of my estate, and makes a feoffinent in fee to a stranger, with war-
ranty, and dies; the warranty descends on me as his heir (and this is done
under such cireumstances as that it does not amount to what is called a
warranty commencing by disseisin). In any controversy which I may
have with any one in regard to the lands, after the warranty has descended
on me, this feoffment and warranty will bar my right of action to the
estate.”

This anthority has been frequently approved, notably in Southerland
v. Stout, 68 N. (., 448 Bell v, Adams, 81 N. C., 122; Weeks v. Wilkins,
139 N. C., 217.

The authorities are also to the effect, where there is a covenant of
warranty, that the deed not only destroys the right of action in the
grantor and his heirs to the after-acquired estate by rebutter, but that
it also passes the title to the grantee by estoppel by warranty.

Mr. Mordecai in his instructive and valnable law lectures, volume 2,
p. 858, says: “I ghall take ‘Estoppel by Warranty’ to mean the effect
which such covenants have in passing, so to speak, any title to the land
which the bargainor in a deed may acquire after the execution of

211




IN THE SUPREME COURT. [173

O1ps v, CEDAR WORKS,

(165) the deed; and ‘Rebutter by Warranty,’ to mean the effect which

such modern covenants have in barring, estopping, or rebutting the
heirs of the covenantor, should they assert title to the land conveyed by
the covenanting ancestor.”

The language in Wellborn v. Finley, 52 N. (., 237, 1s “transfers the
estate” ; in Hallyburion v. Slagle, 130 N, C., 487, that the after-acquired
title “inures to her benefit” (the grantee in the first deed); in Buchanan
v. Harrington, 141 N, C., 41, that the after-acquired title “would, by way
of estoppel or rebutter, inure to the use and benefit of the defendant, and
thereby vest one-half of the entire estate in him”; and in Cooley v. Lee,
170 N. C., 22, that the after-acquired estate “should inure to the benefit
of her grantee to pass this interest to him by way of estoppel or rebutter.”

If, therefore, the deed of the ancestors of the plaintiffs, being with
warranty, has the effect of destroying the right of action of the heirs
as to the after-acquired title by rebutter, or of passing this estate to the
grantee and vesting the title in him by estoppel, in either event the plain-
tiffs cannot recover against the defendant, although it is neither a party
nor a privy to the deed of 1812, because of the rule that the burden is on
the plaintiffs to prove title in themselves, and in one case there is no right
of action, and in the other there is no title in the plaintiffs as it has vested
in the grantee in the deed with warranty.

Note that we are dealing with a elaim by the heir, and with a deed
which purports to convey the land, and not with one conveying the right,
title, and interest of the grantor, as to which a different rule prevails,
Lumber Co. v. Price, 144 N. (', 53; Coble v. Barringer, 171 N. C., 448,

There is also authority for the position that a deed without warranty,
which purports o convey the lund, passes an after-acquired title to the
grantee; but it is not necessary to decide that question, as there is a
warranty in the deed before us.

In Fddleman v. Carpenter, 52 N. C., 618, in which it does not appear
there was a warranty, the Court says: “Afterwards, in 1838, when he
acquired title by the deed of Abernathy to him, the estoppel was fed
s0 as by the act of law to vest the title in Carpenter in the same manner
as if Eddleman had owned the land in 1832”; in Benick v. Bowman,
56 N. C., 813, that a similar deed ‘“‘took effect (as to after-acquired
title), so as to pass the title of the property by way of estoppel”; and
in Hallyburton v. Slagle, 182 N. C., 950, “When by his deed the grantor
conveys without any of the usual covenants of title, or when by the form
or nature of the conveyance he affirms, either expressly or impliedly,
that he has a good and perfect title to the land, though, in fact, he has a
defective or imperfect title, and he subsequently acquires a good title
thereto, such after-acquired title will inure to the benefit of his
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grantee by estoppel. Van Renselear v. Carney, 11 Howard 297; (166)
Byan v, U. 8., 136 TU. 8., 68; 11 Am. and Eng. Enc. (2 Ed.),

p. 403; Hagensick v, Castor, 53 Neb., 495 ; French v. Spencer, 21 How-
ard, 240.”

It is also held that a deed which purports to convey the land transfers
the estate as by a fine (Wellborn v. Finley, 52 N, C,, 287) ; that under
our registration acts all deeds are put on the same footing as a feoffment
{ Bryan v. Fason, 147 N. C., 292), and Mr, Rawle in his work on Cove-
nants, see. 243, in discussing the effect of an estoppel by deed without
warranty, says: “Now, it must be carefully observed that by the com-
mon law there were two classes of cases in which an estate thus actually
passes by estoppel, and two only. The first was where the mode of
assurance was a feoffment, a fine, or a common recovery. Such was
their solemnity and high character that they always passed an actual
estate, by vight or by wrong, and, as against the feoffor or conusor and
his heirs, not only divested them of what they then had, but of every estate
which they might thereafter by possibility acquire, and this doctrine has
been applied in modern times. The second was where the assurance was
by lease, under which, it will be remembered, estates could take effect
in futuro; and the estoppel seems to have been put upon the ground of
such having been the contract or agreement between the parties.”

If this position is sound—and we would we inclined to so hold if the
guestion was before us—if there was no warranty, the heirs of the grantor
could not recover the land under title claimed by descent as against a
stranger, for the reason that the after-acquired title would pass to the
grantor in the deed by estoppel, and as the heirs would not be the owners
of the after-acquired title, they could not recover on it.

Tt follows, as the ancestor of the plaintiffs had no title at the time of
the conveyance to Weston in 1812 with full covenant of warranty, and as
this had the effect by way of rebutter of extinguishing the right of action
of their heirs under the after-acquired title of 1815, or of passing this title
to the grantee in the deed of 1812 by estoppel, the plaintiffs cannot main-
tain their action under the Newby title, and they must rely upon the
proceeding in partition as an estoppel on the defendant.

When we come to consider the effect of the partition proceeding we
are confronted by the fact that the plaintiffs have failed to show any
estate of inheritance in their ancestors at the time the proceeding was
instituted, nor have they shown that Mills and Josiah Riddick, under
whom the defendant claims, had an estate of inheritance, and in the
absence of proof of these facts the decision in Weston v. Lumber
Co.,162 N. C., 165, and Weston v. Lumber Co., 169 N. C., 399, in (167)
which the same partition proceeding was considered, and in which
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it was held that it did not operate to estop the parties from denying that
the several tenants in common had an estate in fee, is conclusive against
the plaintiffs.
We are, therefore, of opinion that there was no error in the judgment
of his Honor dismissing the action at the close of the evidence,
Affirmed.

Cited: DBaker v. Austin, 174 N.C. 435; Bailey v. Mitchell, 179 N.C.
103; Crawley v. Stearns, 194 N.C. 17; Woody v. Cates, 213 N.C. 794;
Turpine v. Jackson County, 225 N.C, 391,

LESTER B. HIPP v. T. E. FERRALL ET AL,
(Filed 21 March, 1917.)

1. Public Officers—Highway Commissioners—Bridges—Negligence — Indi-
vidual Liability—Statutes.

Public officers in the performance of their official and governmental
duties involving the exercise of judgment and discretion may not be held
liable as individuals for breach of such duties unless they act corruptly
and of malice.

2. Public Officers—Ministerial Duty—Public Duties—Individual Liability—
Statutes.

Where public officials are charged with a plainly ministerial duty, they
may not be held individually liable for a negligent breach thereof, when
they are of a public nature and imposed entirely for the public benefit,
unless the statute creating the office or imposing the duties makes provi-

_sion for such liability.

3. Public Officers — Discretionary Duties — Highway Commissioners —
Bridges—Negligence.

Where it appears from the entire testimony that defendants, members of
the highway commission of Lee County, had taken charge of the approach
to a county-line bridge, if at all, not as mere administrative agents, but in
pursuance of their public duties in administering the road laws of the
county, imposed upon them for the public benefit, and, further, that the
duties they had assumed in reference to the bridge, required the exercise
of judgment and discretion both in reference to the kind of approach to be
constructed (the engineer having adviged a steel structure) and also as to
whether there were funds available for the purpose, having proper regard
to the bad condition of the roads in other parts of the county, there was
no error to plaintiff’s prejudice in submitting the issue of liability to the
jury, and on such facts the court could not have sustained a motion to

nonsuit.
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CrviL actiow, tried before Stacy, J., and a jury, at July Term, 19186,
of Lex.

The action was to recover damages for physical injuries caused by the
alleged negligence of defendants, as individual members of the
highway commission of Lee County, in failing to repair a certain (168)
bridge on the line of Lee and Chatham counties and known as the
Lockville bridge, and by reason of which plaintiff, driving a wagon over
same, was caused to fall with his team some 15 feet and thereby receive
serious injuries. On denial of liability, issues were submitted to the jury
as to neglient default and damages incident thereto, and, on the issue as
to negligence, there was verdict for defendants. Judgment, and plaintiff
excepted and appealed,

The cause was before the court on a former appeal and will be found
reported in 169 N. C., 551.

Williams & Williams and Clarkson & Taliaferro for plaintiff.
Seawell & Milliken, Hoyle & Hoyle, and B. H. Hayes for defendants.

Hoxg, J.  On the former appeal the cause was presented on demurrer
of defendants, and it was thereby admitted, as alleged in the complaint,
that defendants were members of the highway commission of Lee County;
that Lockville bridge, constituting a part of the public highways of said
county, was under the exclusive care and control of said defendants; that
for fifty-two days prior to the occurrence, and with “means and resources’”
- sufficient to repair it, they had “negligently and carelessly” allowed said
bridge to remain in an “unsafe and dangerous condition,” by reason of
which the injuries complained of were received, and, further, that full
and formal notice had been given defendants of the condition of the bridge
at a meeting held in Sanford, 6 October, 1914, prior to the injury which
was received on 17 November, following. It will be noted that these aver-
ments, admitted to be true by the demurrer, are very broad and inclusive
in their terms, and while they could have been construed as meaning that
the defaults charged against defendants were in the performance of their
public duties as highway ecommissioners and for the public benefit, they
also permitted the inference that the defendants, as they might have done
under the provisions of the act controlling in the matter, Laws 1911,
ch. 586, with or without an arrangement with the county commissioners,
had taken personal charge of the upkeep and repair of the bridge and
were dealing with the same purely as administrative officials, likening
their duties to that of overseer of public roads, who, under our decisions,
may at times be held liable for negligent default in the performance of
their duties. Heathaway v. Hinton, 46 N. C., 243. Under admissions

215



IN THE SUPREME COURT. [173

Hirp v. FERRALL.

thus capable of two constructions the eourt did not consider it proper to
make final determination of the rights of the parties, but overruled the
demurrer that the relevant facts might be more fully and definitely
agcertained.
(169)  This opinion having been certified down, a trial was had on
appropriate issues, wherein it appeared that this was a county-line
bridge, primarily under the control of the county commissioners in con-
junction with the commissioners of the adjoining county, Revisal, see.
2696 ; that the defendants had not undertaken the repair or upkeep of the
bridge as a physical proposition, either under an arrangement with the
county commissioners or in the exercise of any authority claimed by
themselves, but their default, if any existed, was in a negligent perform-
ance of the duties imposed upon them by statute, as a governmental
board having general charge and supervision of the highways of the
county; defendants’ evidence tending strongly to show that the roads
in the county where they lately took charge were in bad condition; that
the calls upon them for funds were exacting and general throughout
the county, and that, while they received notice of the condition of the
bridge, they then had no funds available for its proper repair; that they
had been advised by a competent engineer that the approach to the bridge
should be of steel, and with this in view they had endeavored to arrange
for temporary repairs by a reliable and competent contractor, but the
bridge had fallen in before it could be done,

Upon this evidence there was no error—to plaintiff’s prejudice, cer-
tainly—in submitting the question of individual liability to the delib-
erations of the jury, and his Honor might well have charged the jury
that no such liability would attach. It is held in this State that public
officers, in the performance of their official and governmental duties,
involving the exercise of judgment and discretion, may not be held liable
as individuals for breach of such duty unless they act corruptly -and of
malice. Templeton v. Beard, 159 N. C., 63; Baker v. State, 27 Ind., 485.

It is also the recognized principle here, and the position is sustained
by the great weight of authority elsewhere, that in case of duties plainly
ministerial in character the individual liability of such officers for negli-
gent breach of duty should not attach where the duties are of a public
nature, imposed entirely for the public benefit, unless the statute creating
the office or imposing the duties makes provision for such liability, and
this principle was approved and applied here in the case of Hudson v.
MecArthur, 152 N. C., 445, opinion by Associate Justice Manning, and
is in aecord with the great weight of authority in other jurisdictions.
McConnell v. Dewey, 5 Neb., 385 ; Bates v. Horner, 65 Vt., 471, reported
with full note by ths editor in 22 L. R. A., p. 824; S. v. Harris, 89 N. E,,
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169. The full application of this principle is apparently modified in case
of subordinate officials having physical charge of public work and where
a negligent breach of duty may be clearly recognized as the proximate
cause of an injury to a claimant. In such instances, though at

times technically officers, they can scarcely be considered as being (170)
in the exercise of governmental duties at all, but are rather admin-

istrative agents, and are held for breach of duty, the proximate cause of
the injury, whether such duties are incident to the office they have under-
taken or arise by virtue of a contract to perform them. Instances of this
modification appear in Hathaway v. Hinton, 48 N. C., heretofore cited,
where a road overseer was held liable for negligent failure to repair a
small bridge on the public highway, within his means, by reason of
which a stage coach and horses, traveling the highway, had been injured,
and Adsit v. Brady, 4 Hill, 630, where the superintendent of a canal,
charged with the duty, was held liable for negligent breach of such duty
in failing to keep the canal free from physical obstruction likely to cause
the injury which resulted. Robinson v. Chamberlain, 34 N. Y., 389,
may be referred to the same principle. True, a broader rule of indi-
vidual liability is laid down in that case, but the element of liability, by
reason of having taken physical charge of a canal, part of the public
highway, under a contract to keep the same in proper repair, was also
present. The modification here suggested is approved with us, also, in
the case of Kinsey v. Magistrates of Jones, 33 N. C., 186, where it was
held that the magistrates of a county, in the exercise of their duties as a
governmental board, could not be held individunally liable for the defec-
tive condition of roads and bridges, and Manly, /., delivering the
opinion, said: “The justices can’t be held responsible for deficiencies in
the public highway’s bridges. They are charged with certain duties
concerning them, but, when these are performed, their office ceases and
the overseers and contractors are responsible to the officers and citizens.”
Again, it is the accepted rule that when a public officer, though exercis-
ing governmental functions, is charged with an imperative and plainly
ministerial duty for the benefit of an individual, or when the public duty
imposed involves also a special duty to the individual, he may be held
personally liable to such individual for negligent breach, causing dam-
age, unless the legislation applicable to and centrolling the question
gives clear indication that no such liability should attach. Holt w.
MeclLean, 75 N. C., 347; Gage v. Springer, 211 I11., 200; Cooley on Torts
(3 Ed.), p. 757. It has been said that this rule applies more generally
to administrative officers who receive their fees from individuals for per-
forming the services, as in the case of sheriffs in the execution of writs,
ete., but this payment of fees is not all the test, and, as a matter of fact,

217



IN THE SUPREME COURT, [173

Hrpr v. FERRALL.

these administrative officers are now being more and more compensated
by salary, the fees being paid into the public treasury. The application

of the principle depends rather on the nature of the duty imposed.
(171) Is it a duty special to the individual, or, although a public duty

in some respects, does it involve also a special duty to an indi-
vidual and which has been breached to his injury? In such case, an
individual liability will, in general, attach, unless, as stated, the legisla-
tion applicable otherwise provides. To this rule may be referred suits
by individual claimants where a clerk, required to index docketed judg-
ments, fails in his duty or a register of deeds negligently fails to prop-
erly record a mortgage and loss is sustained. Although these duties are
in some respects public in their nature, they involve also a duty special
to the person injured, and in such case individual liability will generally
attach. '

The same prineiple was also present in the case of Amy v. Barkholder,
78 U. 8., 136, sometimes cited in support of a more exacting rule of
liability. That was a suit by a creditor against the supervisors of a
county in Jowa who had neglected or failed to levy a tax in obedience
to a mandamus issued in the particular case. While the.language of the
opinion would certainly uphold a much more extended responsibility,
the breach of duty was one special to the individual who obtained the
judgment, and, on these facts, the claim was upheld. Recurring to the
position that in these cases individual liability of officials does not attach,
where the legislation applicable otherwise provides, an instance appears
in our recent decision of Fore v. Feimster, 171 N, C,, 551. In that case
it was held that although the duty imposed was a ministerial one, and
primarily for the benefit of individuals, persons furnishing material for
a public building, liability did not attach to the individuals composing
the board of county commissioners, for the reason that the duty imposed
was in terms a corporate duty and the legislation applicable to the
subject gave clear indication that no liability should be enforced against
the commissioners as individuals.

It may be well to note that we speak throughout of the action of public
officers within the course and scope of their official duties, and have in no
way considered the effect of their conduct when they act in excess of
authority and without warrant of law.

Applying these principles to the case before us, on the full disclosure
of the facts, the Court could well have charged that no cause of action
had been established. While there is no general legislation protecting
these defendants from personal liability, as in the Fore and Feumster
cases, the testimony all tends to show that said defendants had not taken
any physical charge of the repairing of this bridge either by arrange-
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ment with the county commissioners or otherwise, but the breach of duty,
if any existed, was in their failure to perform their public duties
involving the exercise of judgment and discretion, and, further, (172)
that these duties were of a public nature and imposed upon them
entirely for the public benefit.

On careful consideration of the record, we find no error to plaintiff's
prejudice, and the judgment on the verdict is aflirmed.

No error.

Cited: Marshall v. Hastings, 174 N.C. 481 ; Howland v. Asheville, 174
N.C. 151 ; Spruill v. Davenport, 178 N.C. 363, 366; Carpenter v. E. K.,
184 N.C. 406 Noland Co. v. Trustees, 190 N.C, 254; Hyder v. Hender
son County, 190 N.C. 664; Latham v. Highway Com., 191 N.C. 142;
Lowman v. Comrs., 151 N.C. 152; Holmes ». Upton, 192 N.C. 179;
Lassiter v. Adams, 196 N.C. 712; Betts v. Jones, 203 N.C. 591; Moffu!
v. Davis, 205 N.C. 569; Moore v. Lambeth, 207 N.C. 26; Moye v. Mc-
Lawhorn, 208 N.C. 814; Old Fort v. Harmon, 219 N.C, 248, 247; Wil-
kins v. Burton, 220 N.C. 15; S. ». Swanson, 223 N.C, 445; Mller v.
Jones, 224 N.C, 787, 789; Smith v. Hefner, 235 N.C. 7.

MARY McDONALD, FANNIE BYRD, £T ars. v. ELLA J. McLENDON ET ALS.
' (Filed 21 March, 1917.)

1. Appeal and Error-—Court’s Discretion—Recall of Witness—Consent.
Where a party has rested his case it is within the unreviewable discre-
tion of the trial judge, in the absence of abuse thereof, to permit him to
recall a witness to testify as to certain faets, which had been ruled out on
objection and again offered.

2. Appeal and Error—Court’s Discretion—FPresumptions.

Where there is doubt whether the trial judge refused to permit a witness,
after the party introducing him had rested his case, from again going on
the stand, in his discretion or as a matter of law, the remedy is by cer-
tiorari or remand; to have the doubt reversed. The Court finds in this
case that the judge did exercise his discretion.

3. Wills—Devisavit Vel Non—Mental Capacity—Undue Influence—Benefi-
ciaries—Declarations.

Upon a trial of devisavit vel non of a will, naming two or more bene-
ficiaries, wherein the issues, submitted without objection, and the conten-
tions of the parties relate solely to its validity as a whole, declarations of
one of the devisees in faver of the caveator, as to the mental capacity of
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the testator, or undue influence practiced upon him, would be prejudicial
to the rights of the other heneficiary or beneficiaries, and incompetent.

4. Appeal and Error-—Conflict—Record-—Recall of Witness—Court’s Dis.
cretion.
Where in an action of dewvisavit vel non it is contended, on appeal, that
a certain witness was a caveator in the action and should have been per-
mitted to testify after the propounder had rested his case, and that the
refusal of the trial judge was not in his discretion in permitting the pro-
pounder to recall him to the stand after he had already testified, and it is
suggested incidentally in the appeal bond, case on appeal, and brief that
the witnesy was a caveator, but it otherwise appears in the record, the
record will control.

5. Appeal and Error—Wills—Devisavit Vel Non—Single Issue—Objections
and Exceptions.

‘Where an action devisavit vel non has been tried without objection, as
to the validity of the will as a whole, the Supreme Court will not order
another trial upon separate issues as to the validity or invalidity of
several devises.

6. Wills—Undue Influence—Evidence—Instructions.

Held, in this action of devisavit vel non, old age, bad health, and weak-
ness of mind were circumstances to be considered by the jury upon the
question of undue influence by the son of the testator, but practically
afforded no evidence of fraud; and the charge of the court, construed as
a whole, was not erroneous.

(173)  Crviz actiox, tried before Bond, J., and a jury, at January
Special Term, 1917, of Lz=.

This is a caveat to the will of M. C. Talbert, which was executed 1
September, 1916. Issues were submitted to the jury and answered, as
follows:

1. Was the paper-writing propounded, dated 1 September, 1916, exe-
cuted by M. C. Talbert according to the formalities of law required to
make a valid last will and testament?

2. At the time of signing and executing said paper-writing, did said
M. C. Talbert have sufficient mental capacity to make and execute a
valid last will and testament? =

3. Was the execution of said paper-writing propounded in this casc
procured by undue influence, as alleged ¢

4. Ts the said paper-writing, referred to in issue 1, propounded in
this case, the last will and testament of M. C. Talbert, deceased?

And the jury having answered the first issue “Yes”; the second issue,
“Yes”; the third issue “No,” and the fourth issue, “Yes.”

The caveators proposed to ask their witness, W. A. MeDonald, the
following questions:
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“1, Did you ever hear McLendon (husband of devisee, Mrs. McLen-
don) say anything about Mr. Talbert’s mind?

“9. Did you ever hear Mrs. McLendon, the daughter of Mr. Talbert,
say anything about the old man’s (M. C. Talbert’s) mental condition
while the old man was living?

“3. What did you hear Mrs. McLendon, his daughter and chief bene-
ficlary under the will, say in regard to his mental condition?’

The court sustained objections of the propounders to the questions,
and caveators excepted.

There were only two beneficiaries named in the will, Mrs. Fannie Byrd
and her sister, Mrs. McLendon, they being the daughters of the testator.
e gave Mrs. Byrd $500 and to Mrs. McLendon he gave the residue of
his estate, reciting in the will that he had theretofore given to Mrs. Byrd
$500 and to each of his children, Thomas Talbert, Mrs. Mary MeDonald,
and Mrs. McLendon, $1,000. It is further stated that he had given
Mrs. MeLendon the largest share of the estate because she had lived with
him at his home “and provided for his personal needs.” At the close of
the testimony of the propounders offered in rebuttal of that of the
caveators, the latter introduced their witness, W. A. McDonald, (174)
and proposed to ask him the same questions which had already
been excluded by the court, Mrs. Byrd stating in open court, through her
counsel, that “she waived all objection to the evidence,” which was of-
fered by the caveators, as above set forth, and excluded by the court,
and agreed that it might be introduced as affecting the validity of the
will, and caveators asked that they be permitted to recall the witness,
W. A. McDonald, in order that this evidence might be heard. The court
refused to do so, and caveators excepted.

There was an exception to the charge which will be noticed hereafter.

Judgment was entered upon the verdict, and the caveators appealed.

Manning, Kitchin & Gavin for plaintiffs.
Seawell & Milliken for defendants.

WarLker, J., after stating the case: Whether the judge would allow
the witness, W. A. McDonald, to be recalled, was a matter entirely within
his diseretion and when it is exercised, without any gross abuse, which is
not even suggested here, we will not review it. The propounders opened
the case by introducing their evidence, or so much as they thought suffi-
cient to sustain thelr side of the issues. The caveators were then given
ample opportunity to put in their evidence and all of it, including that
which they afterwards proposed to introduce. The propounders then
introduced evidence in rebuttal and closed their case. The privilege, at
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this stage of the trial of recalling a witness for the purpose of offering
testimony could not be exercised without the consent of the judge, which
he might grant or withold at his discretion. The case of In re Wil of
Andrew Abee, 146 N. C., 273, is so directly applicable that we content
ourselves with this single citation. That was a contest as to the validity
of a will, and the caveators requested of the court that they be permitted
to recall a witness for further examination. The request was denied, and
this Court said in afirming the ruling: “Our decisions are to the effect
that this matter of recalling witnesses for further examination is in the
diseretion of the judge presiding at the trial, and his action in this
respect is not open to review. Sution v. Walters, 118 N. C., 495; Olive
v. Olive, 95 N. C,, 485.” This record shows that the judge merely re-
fused to call the witness, W. A. MeDonald, to the stand for the purpose
of reopening a closed case and reversing his former ruling by allowing
the questions to be answered. If there was any doubt or obscurity as to
the reason for his ruling, the proper method would have been to make
the matter clear by a certiorari or remand, so that the judge could state

the fact, that is, whether he exercised his discretion merely, or
(175) decided as he did for want of power to rule otherwise. Holton v.

Lee, ante, p. 105. 1t appears that the judge thought the caveators
had sufficient opportunity to make their request before they closed their
case, and that it was too late then for it to be considered, or for the case
to be reopened for any purpose; but whatever may have been his reason,
as he was merely exercising his diseretion, his ruling must be left as he
made it.

It is hardly to be supposed, after so many decisions to the contrary
and after the law has been so thoroughly settled in that respect, that the
judge would decide he had no power to recall the witness. If, therefore,
any fair doubt existed as to the nature of the ruling, we would still
incline to the view that the judge exercised his discretion. If he had
said that he denied the motion for a want of power, a different question
would arise.

Pannell v. Scoggin, 53 N. C., 408, merely holds that where an executor
was made competent as a witness in a will contest, it makes no difference
whether he appears on the record as plaintiff or defendant. It has no
bearing on this case. Mrs. Byrd was not the witness, but McDonald was.
The question here is, was she a beneficiary at the time the first questions
were asked, and a respondent? whether her name appears in the record
on one side of the case or the other.

This brings us to the other question of evidence, whether the testimony
of W. A, McDonald was competent. There were two devisees or legatees
in the will, Mrs. Byrd and Mrs. McLendon. The offer was to prove that
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Mrs. McLendon had once said that her father’s mind had weakened, or
failed, from the use of medicine, and that he could hardly recollect any-
thing. It appears, therefore, that the effort was to attack the whole will
and to invalidate it as a whole. This could not be done under the
decision in Linebarger v. Linebarger, 143 N. C., 229, and In re Fowler,
156 N. C., 340, as the declaration of Mrs. MecLendon would, of course,
affect the other beneficiary, and, as said in those cases, this would be
manifestly unjust. The issues here were so drawn as to present the
single question as to the validity of the will, as a whole, and not as to
the validity of the gift to Mrs. McLendon.

It is suggested, incidentally, in the appeal bond, case on appeal, and
brief, that Mrs. Byrd is a caveator; but this must be an inadvertence,
as the record shows clearly that she was not, Mr. and Mrs. McDonald
being the only caveators, and this was the state of the record when the
issues were made up and the case tried. There is no order of the court
making her a party to the caveat, nor does any application for that pur-
pose appear in the record. On the contrary, she is described as a respon-
dent, the citation having issued against Ella J. McLendon, Fannie Byrd,
and T. W. Talbert, at the request of the caveators of the will
of Mrs. M. C. Talbert. It is apparent that she was not a party (176)
when this evidence was first offered, and if she became a party
afterwards, or at any stage of the proceedings, it should appear in the
record. The motion of the caveators, after the evidence was closed, to
recall the witness W. A. MeDonald implies that she was not a caveator
when the first questions were asked. When the record and case conflict,
the former controls. Threadgill v. Comrs., 116 N. C.; 616, 625. If the
evidence, as offered in this case, was competent at all, under the prin-
ciples stated and discussed, with citation of authority, in Linebarger .
Linebarger, supra, it is certainly not competent, under the eircumstances,
as, when it was tendered, it would, on its face, have been prejudicial to
the legatee other than Mrs. McLendon. If the waiver of Mrs. Byrd
made the evidence competent, it should have been entered in apt time
and regular order.

It was suggested at the hearing in this Court that the evidence was
compelent on the question of undue influence, but that can invalidate
a will as a whole just as much as a want of mental capacity, and it was
submitted in that way to the jury. It is also suggested that the legacy
to Mrs. McLendon might have been considered as a separate gift and
set aside upon the ground of undue influence or fraud practiced by her,
without annulling the entire will. The answer iz, that this view, if
allowable, was not suggested or properly raised, and the issues, sub-
mitted without objection, did not present any such aspect of the case,
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and there is no such exception; but the inquiry was as to the validity of
the whole will. Gash v. Johnson, 28 N. C,, 289. The judge could have
submitted the general issue dewvisavit vel non, or a special issue, so that
the jury might pass upon the validity of the whole will or of any part of
it. It was said in Gash v. Johnson, supra, at p. 291: “The court
ordered an issue of devisavit vel non to be made up and submitted to a
jury. The issue which was made up under the order of the court was
probably framed in such a manner as to confine the response of the jury
(will or no will) to the said paper 4n toto, whereas the court might have
directed the issue to have been drawn up specially for the jury to find
whether the paper-writing propounded as the last will of Reuben John-
son, deceased, was in fact his will, or any part of it, and which part.
Frequently this special mode of framing the issue will be found most
advisable. Then the jury may respond that one or more of the legacies
or devises mentioned in the paper is or are not any part of the last will;
and that the residue of the paper-writing is the last will of the supposed
testator,” citing T'rembistown v. Alton, 1 Dow and Clark, N, T., 95.
And finally it is argued that a separate issue should be ordered as to the
undue influence exerted by Mrs. MeLendon in obtaining her own legacy,

as was done in Linebarger's case. This is answered by what we
(177) have already said, viz: that there was no such request made, and,

besides, in the Linebarger case there was a new trial, and the court
did not order such a separate issue, but merely stated that “it ecould see
no reason why a special issue might not be submitted to the jury as to
the interest of Hosea.,” It was left to the judge to do so on the next
trial,

We cannot sustain the exception to the charge. When the instruc-
tion to which exception was taken is read in connection with the others
given, several of them at the request of caveators, there was no error
in stating the law of the case to the jury. The charge was perhaps not
as strong as it might have been for the propounders. In the case of
In re Abee, supra, where it was contended that there was no evidence of
undue influence, Judge Hoke said: “It is established with us that in
order to avoid a will on this ground the influence complained of must be
controlling and partake to some extent of the nature of fraud. Marshall
v, Flinn, 49 N, C., 199; Wright v. Howe, 52 N. C., 412; Paine v. Rob-
erts, 82 N. C., 451. As held in Wright v. Howe, supra: ‘The influence
which destroys the validity of a will is a fraudulent influence, controlling
the mind of the testator so as to induce him to make a will which he
would not otherwise have made.” It would serve no good purpose to go
into any extended or detailed statement of the testimony. We have
carefully read and considered it as given in the case on appeal, and we
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fully concur with the trial judge that there is no evidence tending to
show undue influence, and are of opinion that the judgment establishing
the validity of the will should be affirmed.” The record does not purport
to set out all of the evidence; but if that which was omitted is no
stronger in character than the part inserted, there was, perhaps, enough
to carry the case to the jury; but it did not furnish any clear, or
decisive, indication of undue influence. Old age, bad health, and weak-
ness of mind are circumstances to be considered upon such an issue, but
there is practically no evidence of actual fraud or that Mrs. McLendon
took advantage of her father’s condition to unduly overcome his will or
subject it to her own. The case would hardly have been any stronger
with her declaration as to his mental econdition super-added, as there
already was full evidence on this phase of the case.

We find no error in the record.

No error.

Cited: Howard v. Wright, 173 N.C. 845; In re Wil of Yelverton,
198 N.C. 749; In re Will of Beale, 202 N.C. 622; Moyle v. Hopkins,
292 N.C. 35; In re Will of Cassada, 228 N.C. 552; In re Will of Mor-
row, 234 N.C. 368.

(178)
ELIJA HICKMAN v. 0. M. RUTLEDGE & CO.

(Filed 21 March, 1917.)

Master and Servant~—Negligence—Assumption of Risks—Evidence—Trials
—Questions for Jury.

In an action for damages to an employee sustained while loading, in the
course of his employment, logs upon a truck with skid poles, ete., the evi-
dence tending to show that his superior officer was directing the work and
did not furnish skid poles flattened at the end, and nail them down in the
customary or usual manner, but furnished those which were round at the
end, and not fastened, and the injury complained of resulted: Held, suffi-
cient upon the issue of defendant’s actionable negligence, and that the
doctrine of assumption of risk is inapplicable, the injury having been
caused by the defendant’s own and independent negligence.

Crvin action, tried at November Term, 1916, of Cravexn, before
Lyon, J., upon these issues:

1. Was plaintiff injured by the negligence of the defendant, as alleged
in the complaint? Answer: “Yes.”

2. Did the plaintiff, by his own negligence, contribute to his injury?
Answer: “No.”
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3. What damage is plaintiff entitled to recover? Answer: “$310.30.”
From the judgment rendered, defendant appealed.

D. L. Ward for plaintiff.
Rouse & Rouse, F. M. Land, William T. Joyner, R, H. Rouse for
defendant.

Browx, J.  The motion to nonsuit was properly overruled. The evi-
dence, taken in its most favorable light for plaintiff, as is proper upon
such motions, tends to establish these facts:

The plaintiff was employed by the defendant on 7 August, 1915, and
was engaged in loading logs on a truck by means of two skid poles, one
end of the log on the truck and the other end on the ground, with a
chain around the log attached to the harmess of a mule, which pulled
the logs upon the truck while he and another man, one at each end of the
log, were guiding the log up the skid poles, keeping it straight. When
the log got halfway up the skid pole it became crooked, and, as was his
duty, plaintiff was trying to keep the log straight, and while he was
trying to do this, so it would run up the skid pole evenly, the skid pole
rolled and caused the log to fall on his leg and break it. The skid poles
were round and not flattened at the ends and were not secured to the

truck by nails or spikes, as the evidence tends to prove was cus-
(179) tomary in order to prevent them from slipping off the truck or

rolling over. The superintendent, Mills, was standing by direct-
ing the work. The ¢kid poles were furnished and put in place by the
foreman.

These facts tend strongly to prove negligence upon the part of de-
fendant. The work was being done under the immediate supervision of
the superintendent. It was his duty to see that the skid poles were
securely fastened. Had the plaintiff undertaken to have prepared and
fastened the poles himself, a different case would be presented. Brown
v. Foundry Co., 170 N, C,, 38,

The rule which relieves an employer from liability for an injury
resulting from the use of ordinary or simple tools has no application to
the facts of this case. Woright v. Thompson, 171 N. C,, 88. The method
of loading the logs on the trucks by means of round poles not flattened
or fastened at either end was not acecording to custom as well as the
dictates of ordinary prudence.

The defendant requested the court to charge the jury that “If the
jury believe all of the evidence they will find that the plaintiff assumed
the risk of his employment, and particularly of the work in which he
was engaged at the time of the accident, and they will answer the second

issue “Yes”
226




N.C.] SPRING TERM, 1917.

Moore v. BANK,

This prayer could not have been properly given under the evidence in
this case. The servant, as a rule, does not assume risks arising out of
the master’s own negligence. The superintendent, Mr. Mills, was stand-
ing in a few feet of the plaintiff, directing the work, and the foreman,
Thomas Moore, was also present. The foreman brought the skids there
and put them at the place for use by the employees.

The contention that plaintiff assumed the risk cannot be maintained
in view of the faet that the superintendent and foreman were present,
both supervising and directing the work.

In this respect the case is like Smith v. RB. R., 170 N, C., 185, where
it is said: “But in our opinion defendant’s position cannot be main-
tained ih view of the fact that the representative of the company, the
foreman in charge and control, was present; that the platform was
arranged and plaintiff put to work on it by his direction, and of the
evidence tending to show that the plank prepared for the work was
unfitted for its purpose and was insecurely placed.”

There are no assignments of error directed to the evidence, and the
charge is a very clear and correct summing up of the evidence as well
as a correct statement of the law as settled by numerous decisions of
this Court.

No error.

(180)
MRS. M. 8. MOORE v. GREENVILLE BANKING AND TRUST COMPANY.

(Filed 21 March, 1917.)

1. Judgments—Pleadings—Evidence.

When judgment is rendered against a litigant upon the pleadings, the
averments in his favor will be taken as true and interpreted in a light
most favorable to his claim.

2. Banks and Banking—Deposits—Set-offs—Equity—Frand-—Insolvency.

While ordinarily the requirements at common law, or under statutes
applicable, forbid a debt due by a partnership to a bank, or by a prinecipal
on a note, to be set off by the bank against a deposit of one of the partners,
or of a surety, this doctrine is modified in equity when by reason of the
insolvency of the parties the question is reduced, as a matter of fact, to
one of mutual indebtedness between the bank and its depositor, and it is
necessary to allow the set-off to the bank, in whole or in part, to prevent
a palpable miscarriage of justice.

3. Same—Partnership—Husband and Wife.

Where a husband has deposited his own money in a bank in his wife's
name, and accepted by the latter without knowledge of the fact, and he
and another, as partners, have become indebted to the bank on a partner-
ship note, signed by each as sureties, and the partnership and the indi-
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vidual members are insolvent, in an action brought against the bank to
recover the deposit, it is Held, that the defendant may off-set the indebted-
ness due to it on the note; and were the same not strictly permitted as a
set-off, such defense will be considered as a bill in the nature of an equita-
ble fi. fa. as property not available to creditors under ordinary legal process.

4. Banks and Banking—Deposits-—Fraudulent Gifts—Husband and Wife—
Statutes.

Where the wife participates in her husband’s depositing his money in
her name at a bank for the purpose of defrauding his creditors, the at-
tempted appropriation is void by our statute to prevent fraudulent gifts,
Revisal, secs. 960-962; and in an appropriate action the deposit will be
considered and dealt with as if it stood in the name of the husband.

Crvin actiow, heard before Lyon, J., and a jury, at November Term,
1916, of Prrr.

Issues were submitted, and the jury having failed to agree upon a
verdict, they were discharged from further consideration of the case,
and thereupon, on motion, his Honor gave judgment for plaintiff on
facts as admitted in the pleadings, and defendant, the bank, excepted
and appealed.

W. F. Evans and F. G. James & Son for plaintiff.
Albion Dunn and Skinner & Cooper for defendant.

(181) Hoxe, J. The action was instituted by plaintiff against the

Banking and Trust Company, to recover the balance of a deposit
standing in her name on the books of defendant bank. On facts set
forth in the answer defendant prayed that it might offset against this
claim, or a portion of it, an indebtedness due the bank from plaintiff’s
husband, W. M. Moore, and the partnership of Hall & Moore, of which
he was a member. On motion, said W. M. Moore has been duly made
a party and filed an answer in denial of the right claimed by the
defendant bank. v

On issues submitted the jury failed to agree, and, having been duly
discharged, as stated, from further consideration of the case, judgment
was entered for plaintiff on the facts admitted in the pleadings.

From tliese facts, taken from the admissions and averments of de-
fendant bank more directly relevant to the question presented, it appears
that in the fall of 1915 the husband made a deposit in the bank in his
wife’s name to the amount of $6,000, and this deposit was recognized by
the bank and plaintiff allowed to check thereon, reducing the same, on
2 February, 1916, to $3,744.38; that during this year, 1915, after 2
February, 1916, the firm of Hall & Moore, composed of W. M. Moore,
now a defendant, and W. L. Hall, carrying on a mercantile and insur-

228



N.C.] SPRING TERM, 1917,

MOORE ¥. BANK.

ance business, in the course of said business, had continued dealing with
defendant bank, and, to secure any indebtedness which might be due to
defendant, executed the demand note of the firm to the bank in the sum
of $2,000, said note being also executed by said W. L. Hall and W. M.
Moore, the individual members of the firm; that in the fall of 1915, the
firm being indebted for as much or more than the amount of said note,
demand was made for payment of same and was told by Moore that he
wonld never pay the debt, and “to get it out of him if they could”; that
thereupon defendant began an investigation into the affairs of the firm
and its members, and ascertained that said firm was insolvent; that Hall
was also insolvent, and that defendant W. M. Moore had no property
whatever available to creditors except his interest in the deposit in ques-
tion, now standing in the name of his wife, the feme plaintiff. Averment
is made, further, that this deposit and claim is in fact and in truth the
property of said W. M. Moore, the bank’s debtor, and was made by him
in his wife’s name, without valuable consideration moving from her,
with intent to withdraw his property from the reach of his creditors and
to avoid payment of his debt due to plaintiffs and others; that the
plaintiff was knowingly a participant in the fraudulent act and purpose
of her husband, and if defendant is not allowed to appropriate the
indebtedness as prayed, he will be without relief in the premises and lose
entirely the value of his debt and claim against said W. M. Moore.

These allegations of ownership on the part of the husband and (182)
of unlawful and fraudulent act or intent on his part are all fully
denied by plaintiff and by her husband, but, assuming the averments of
defendant bank to be true, and giving them the interpretation most favor-
able to its elaim, the rule which should prevail when a judgment is
entered against a litigant on the pleadings, we are of opinion that the
defendant is entitled to have the cause submitted to the jury on appro-
priate 1ssues.

This right of a bank to appropriate a debt in payment of a deposit is
referable to the principle of set-off, dependent, in a court of law, on the
construction of the different statutes applicable, but existent, also, as an
equitable principle independent of positive statute when necessary to
prevent a miscarriage of right. In 3 Ruling Case Law, p. 591, title
“Banks,” and sec. 219, it is said to obtain “between persons occupying
the relation of debtor and creditor and between whom there exist mutual
demands, and it is familiar law that mutuality is essential to the validity
of a set-off, and, in order that one demand may be set off against
another, both must mutually exist between the same parties.”

It is held here and in other jurisdictions that this requirement of
mutuality ordinarily forbids that the debt of a partnership may be set
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up against the claim of an individual partner who is a depositor. Hodgin
v. Bank, 124 N. C., 540; Adams v. Bank, 113 N. C., 332. And the
same principle usually prevails in a suit by a surety for his individual
deposit. The bank may not apply, in satisfaction of such a claim, the
amount of a note in which he is only a surety. Lamb v. Morris, 118
Ind., 179; Morse on Banking, sec. 326. But these strict applications
of the prineiple of set-off, as it prevails at law, may be and ave properly
modified when by reason of the insolvency of the parties the question
has been reduced as a matter of fact to one of mutual indebtedness be-
tween the bank and the claimant and it is necessary to allow an appro-
priation of the debt to prevent a palpable miscarriage of justice. Sloan
v. McDowell, 71 N. C., 356; March v. Thomas, 68 N. C., 87; Rolling
Ml Co. v. Ore and Steel Co., 152 U. S,, pp. 596-615; Barnes v. McMul-
lins, 78 Mo., pp. 260-271; 2 Story’s Eq. Jur., sec. 1437a; 3 Ruling Case
Law, pp. 591-592.

In the citation to Story the position is stated as follows: “The au-
thorities upon this question are considerably examined, and the following
results arrived at, in a late case. The general rule, in equity as well as
at law, is that joint and separate debts cannot be set off against each
other. But while at law the rule admits of no exceptions, and the parties
to the record only will be regarded, a court of equity will, in a case of
insolvency, regard the real parties—those ultimately to be atfected by

the decree—and allow a set-off of demands in reality mutual,
(183) although prosecuted in the name of others nominally interested.

Courts of equity exercised a jurisdiction over the subject of set-off
previous to the enactment of the statutes upon the subject; and their
jurisdietion does not in any manner depend upon these statutes.”

And in Rolling Ml v. Ore and Steel Co., supra, Associate Justice
Jackson, delivering the opinion, said: “The adjustment of demands by
counterclaim or set-off, rather than by independent suit, is favored and
encouraged by the law to avoid circuity of action and injustice (citing
Ry. Co. v. Smith, 21 Wall,, 255). By the decided weight of authority
it is settled that the insolvency of the parties against whom the set-off
is claimed is a sufficient ground for equitable interference,” citing
numerous authorities, and further: “In Schuler v. Isruel, 120 U. S,
508, 510, it was said by Mr. Justice Miller, speaking for the Court, that
“While it may be true that in a suit brought by Israel against the bank
it could in an ordinary action at law only make plea of set-off of so
much of Israel’s debt to the bank as was then due, it could, by filing a
bill in chancery in such case, alleging Israel’s insolvency, and that if it
was compelled to pay its own debt to Israel the debt which Israel owed
it but which was not due would be lost, be relieved by a proper decree
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In equity; and as a garnishee is only compelled to be responsible for
that which, both in law and equity, ought to have gone to pay the prin-
cipal defendant in the main suit, he can set up all the defenses in this
proceeding which he would have in either a court of law or a court of
equity.”

In the present instance, as we have seen, the claim of the defendant
bank is against both the partnership and the individual members who
indorsed its note as sureties, and, under the doctrine recognized and
approved by these and like authorities on the subject, if the facts should
be established as alleged and contended for by defendant bank, the right
of appropriation, to the extent required to satisfy the claim, would arise
to the bank, and the defendant is therefore entitled, as stated, to have
the questions determined on proper issues. And the principle is in mo
way affected by the fact that the deposit now stands in the name of the
plaintiff, the bank having taken it in ignorance of the true conditions
affecting its rights. If, as defendant avers, it was in fact and truth the
husband’s property, and placed in the wife’s name with intent to defraud
creditors and the husband being insolvent, she was a volunteer, or if she
participated in the fraudulent purpose, in such case the attempted
appropriation is avoided by our statute to prevent fraudulent gifts and
conveyances, Revisal, secs. 960-962, and the question can, for the pur-
poses of this defense, be considered and dealt with as if the
deposit stood in the name of the husband, a course pursued with (184)
approval in Citizens Bank v. Garnett, 21 Kan., 354, an apt au-
thority for the disposition we make of the present appeal.

Even if the doctrine of equitable set-off did not, in strictness, apply
on the facts alleged in the answer, the defendant would be entitled to
have its defense considered as a bill in the nature of an equitable fi. fa.,
the property in question not being available to creditors under ordinary
legal process. Mebane v. Layton, 86 N. C.,, 572; Bank v. Harris, 84
N. C., 206; Tabb v. Williams, 57 N. C., 352; Harrison v. Battle, 16
N. ., 541, We have disposed of the present appeal on the issuable
facts alleged by the defendant, that this deposit was the property of the
husband placed in the name of the wife with intent to defraud the hus-
band’s creditors, and have purposely refrained from discussing the evi-
dential facts also appearing in the pleadings, that the deposit in ques-
tion was part of the proceeds from the sale of a piece of property held
by the husband and the wife as an estate by entireties. What may have
been the nature of the original investment in this property, and what
the effect of the subsequent sale and any agreement that may have been
made by the parties concerning it or the proceeds from it can best be
determined when the evidence has been more fully diselosed on the

trial of the issue.
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There is error, and this will be certified that the cause may be sub-
mitted to the jury.
Reversed.

Cited: Moore v. Trust Co., 178 N.C. 120; Sewing Machine Co. v.
Burger, 181 N.C, 253; Grocery Co. v. Newman, 184 N.C. 374, 375;
Graham v. Warehouse, 189 N.C. 535 Trust Co. v. Trust Co., 190 N.C.
470; Trust Co. v. Spencer, 193 N.C. 746; Coburn v. Carstarphen, 194
N.C. 869 ; Indemnity Co.v. Corp. Com., 197 N.C, 565 ; Munday v. Bank,
211 N.C. 278; Erickson v. Starling, 235 N.C. 658,

NEW BERN COTTON OIL AND FERTILIZER COMPANY v. M. D. anp J. W.
LANE, FORT BARNWELL AGRICULTURAL AND DEVELOPMENT
COMPANY, anp J. D. FARRIOR.

(Filed 21 March, 1917.)

Deeds and Conveyances—Registration—Notice—Corporations—Set-off.

‘Where the owner of lands, subject to an unrecorded mortgage, has con-
veyed the same by deed to a corporation, which he and another practically
owned, and to whom he afterwards seld his remaining shares, and subse-
quently became manager, and then the mortgage is recorded, it is Held,
that the corporation were purchasers for value without notice of the
unrecorded instrument, and the evidence was insufficient upon the question
of fraud; and, further, a debt due the corporation from the mortgagees
could not be allowed as a set-off to the morigage debt.

Crvir action, tried at November Term, 1916, of Cravex, before
Lyon, J.

(185)  The court sustained a motion to nonsuit plaintiff on its cause

of action and directed a verdict for the Fort Barnwell Company

on its eounterclaim. From the judgment rendered, the plaintiff appealed.

Moore & Dunn for plaintiff.
Ward & Ward for defendants.

Browr, J. The plaintiff sues to foreclose a mortgage executed by
defendant M. D. Lane, 12 July, 1911, to secure $3,500, evidenced by
seven notes of $500 each, indorsed by J. W. Lane, three of which remain
due and unpaid. The mortgage was recorded 24 April, 1915. Some
time prior to the registration of the mortgage the lands secured therein
were conveyed to the defendant the Fort Barnwell Company for the
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recited consideration of $5,000. At that date the property conveyed
was subject to several outstanding incumbrances. The deed was re-
corded 8 May, 1918. It appears in the evidence that at the time of
the organization of the Fort Barnwell Company the defendant M. D.
Lane was the owner of the stock in said corporation and sold to defendant
Farrior one-half of the capital stock for cash under an agreement that
the money was to be applied to the payment of prior encumbrances on
the property, which was done. Farrior purchased the remainder of the
stock in November, 1914, M. D. Lane testified substantially that no
stock was issued when company was first organized for purpose of selling
stock; that the property consisted of several farms, live stock, equip-
ment, etc., belonging to him. Stock issued about 1 June, 1913, he and
Farrior being officers; that he knew plaintiff’s mortgage existed partly
unpaid; that he was secretary-treasurer up to 1 December, 1914, after-
wards general manager, employed by Farrior. Witness owned some
stock up to December, 1914 ; that he did not tell Farrior about plaintiff’s
mortgage ; could not say Farrior knew of its existence; had no ground
to think so; never mentioned it. Farrior had no interest there except
in the corporation; that he never told Ives, president of plaintiff;
Farrior knew about the mortgage; that he agreed to sell Farrior half of
the stock, among other things, and agreed to convey to the corporation
the particular property in plaintiff’s mortgage as a part of the transac-
tion; that he told Farrior the land to be conveyed, and this was part of
it, and part of the basis of the value of the stock.

The plaintiff asked witness Lane: “Did you not tell Ives on two
occasions that Farrior knew all about that mortgage when he took over
the property?” This question was properly excluded. It is well settled
that in the absence of fraud actual notice of a prior unregistered deed
or mortgage executed since 1 December, 1883, cannot affect the
rights of subsequent purchasers whose deed or mortgage has been (186)
duly recorded. No notice of a prior mortgage, however full and
formal, will supply notice by registration. Wood v. Lewey, 153 N. C,,
401; Harris v. Lumber Co., 147 N. C., 631,

The court rendered judgment, for want of an answer, against M. D.
Lane and J. W. Lane, and refused to enter a decree of foreclosure
against the other defendants. In this there was no error. The stock
issued by the Fort Barnwell Company was sold for value and the pro-
ceeds applied to prior incumbrances on the lands.

There is no evidence of fraud, and upon all the evidence the court
properly held that said corporation, as well as Farrior, were bona fide
purchasers for value prior to registration of plaintiff’s mortgage.
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The defendant’s counterelaim is based on goods and merchandise sold
by it to plaintiff and for which there is an admitted balance due of
$274.77.

The plaintiff claimed the right to apply this to the Lane notes. The
manager and president of plaintiff testified that the money was due
unless it could be charged up as an offset against the Lane notes. His
Honor properly held it was not a set-off, and directed a verdict on the
counterclaim for defendant.

No error.

Cited: Dye v. Morrison, 181 N.C. 311; Blacknall v. Hancock, 182
N.C. 872; Door Co. v. Joyner, 182 N.C, 521; Roberts v. Massey, 185
N.C. 1663 Bank v. Smith, 186 N.C. 641; Davis v. Robinson, 189 N.C.
601; Cowan v. Dale, 189 N.C. 687; Dameron v. Carpenter, 190 N.C.
589; Bender v. Telegraph Co., 201 N.C. 356; Lowery v. Wilson, 214
N.C. 804; Turner v, (Henn, 220 N.C. 625,

J. T. DARDEN v. DR. D. E. MATTHEWS.
(Filed 21 March, 1917.)

1. Wills—Codicils—Interpretation.
A codicil to a will is a part thereof, expressing the testator’s after-
thought or amended intention, and should be construed with the will itself
as one instrument.

2, Same—Estates—Powers of Sale.

A devise of lands for life, with certain limitations, ete., by the will, and
a codicil thereto confers upon the first taker “full power and authority to
sell and convey’ the same, and “toc make title to the purchaser after my
death.” Held, the life estate is not enlarged by the codicil; but the life
tenant is given authority to exercise the power to sell the lands, and upon
his doing so he may convey the fee-simple title to the purchaser by a good
and sufficient deed, but is only entitled to the value of his life estate out
of the proceeds of sale.

Crviz, action, tried before Lyon, J., at February Term, 1917, of
SAMPSON.
This is a controversy submitted without action.
(187)  Mary J. Darden, who was the owner of the land in controversy,
died withount issue, leaving a will, which has been duly probated
and recorded, the material parts of which are as follows:
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“Second. I give and devise and bequeath to my beloved husband,
J. T. Darden, all of my real and personal property, of every kind and
description, to have, possess, and use during his natural life, and upon
his death all of said real and personal property shall go to my husband’s
brother, J. M. Darden, if he shall then ‘be living, and upon his death,
to my grandchild, Thomas Carr Hollingsworth, in fee simple forever;
and if my husband, J. T. Darden, shall survive his brother, J. M. Dar-
den, then upon the death of my husband, J. T. Darden, all of my real
and personal property of every description, as aforesaid, shall go to and
vest in my grandson, Thomas Carr Hollingsworth; and if my said
grandson, Thomas Carr Hollingsworth, shall die without any issue of
his body, said lands and property shall go to and vest in the children of
Dr. J. H. Darden, namely, Henry Darden, Jimmie Darden, and Mary
Bell, to be divided equally between them.”

After the execution of said will she added a codicil thereto, which has
been duly probated and recorded as a part of the will, in which there is
the following provision:

“First. I give and confer upon my said husband, J. T. Darden, full
power and authority to sell and convey any part of the foregoing prop-~
erty, and to make title to the purchaser after my death.”

The said J. T. Darden has agreed to sell to the defendant all of the
lands and premises belonging to the said Margaret J. Darden, situate in
Sampson County, and set out in said will, for the sum of $5,200, and
the defendant has agreed to purchase sald premises and pay for the same
at the price above named, provided the plaintiff has authority, under
said will, to convey to him a good and indefeasible title to said lands.

In accordance with the contract and agreement referred to, the plain-
tiff has made, executed, and tendered to the defendant a deed to said
lands in fee simple, with full covenants of warranty and seisin, and has
demanded of the defendant the purchase price agreed upomn.

The defendant has refused to accept said deed or to pay any part of
the purchase price agreed upon until said title shall have been passed
upon by the courts, the defendant claiming that under the last will and
testament of Margaret J. Darden, hereinbefore referred to, the plaintiff
is without power to convey said lands to him in fee simple, as he has
attempted to do in the deed above referred to.

Judgment was rendered against the plaintiff, adjudging that he has
no power to sell and convey said lands, and he excepted and appealed.

Butler & Herring for plamtiff.
No counsel for defendant.
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(188)  Acrrew, J. A codieil is a part of a will, but with the peculiar

function annexed of expressing the testator’s afterthought or
amended intention. It should be construed with the will itself, and the
two should be dealt with as one instrument (1 Shouler Wills and Ex., see.
487; Green v. Lane, 45 N, C., 113), and when so considered the land in
controversy is devised to the plaintiff “during his natural life,” with
“full power and authority to sell and convey” it.

Language, annexed to a life estate, much less direet and explicit than
that contained in the codicil, has been held to confer a general power
of disposition.

In Parks v. Robinson, 138 N. C., 269, the devise was to the wife dur-
ing her natural life and “at her disposal”; in Chewning v. Mason, 158
N. C, 578, to “Martha Chewning, during her natural life, and then
to dispose of as she sees proper”; in Satterthwaite v. Wilkinson, ante,
p. 38, to George T. Tyson in fee, with a limitation over in the
event of his death, leaving neither wife nor children, but should he live
to be 21, “to be at his own disposal”; and in each it was held that the
first taker had the power to sell and convey in fee.

We are, therefore, of opinion that the plaintiff can sell and convey
the land in controversy in fee to the defendant; but it does not follow
that he owns the land in fee.

The Court said in Patrick v. Morehead, 85 N. C., 65: “It has been
settled upon unquestionable authority that if an estate be given by will
to a person generally, with a power of disposition or appointment, it
carries the fee; but if it be given to one for life only, and there is an-
nexed to it such a power, it does not enlarge his estate, but gives him
only an estate for life,” and this was approved in Chewning v. Mason,
158 N. C, 580; Griffin v. Commander, 163 N, C., 282; Fellowes v.
Durfey, 163 N. C., 811,

In Chewning v. Mason, supra, the distinction between property and
the power to dispose of it, and the effect of annexing a power of disposi-
tion to a life estate, are stated as follows: “There is a marked distinetion
between property and power. The estate devised to Mrs. Chewning is
property, the power of disposal a mere authority which she could exer-
cise or not, in her discretion. She had a general power annexed to the
life estate, which she derived from the testator under the will. If she
had exercised the power by selling the land, the title of the purchasers
would have been derived, not from her, who merely executed the power,
but from the testator or the donor of the power, ‘The appointer is merely
an instrument; the appointee is in by the original deed. The appointee
takes in the same manner as if his name had been inserted in the power,
or as if the power and instrument executing the power had been ex-
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pressed in that giving the power. He does not take from the

donee as his assignee, 2 Wash. R. P. 320; 1 Sugden on Powers, (189)
242 ; 2 Sugden on Powers, 22; Doolittle v. Lewis, 7 Johns Ch.

45. TIn the execution of a power there is no eontract between the donee
of the power and the appointee. The donee is the mere instrument by
which the estate is passed from the donor to the appointee, and when
the appointment is made, the appointee at once takes the estate from
the donor as if it had been conveyed directly to him. Norfleet v. Haw-
kins, 98 N. C., 8392. It does not follow, because she could sell and convey
the land under the power, that she thereby became the owner in fee.
. . . The doctrine was clearly expressed by Chancellor Kent: ‘If an
estate be given to a person gemerally or indefinitely, with a power of
disposition, it carries a fee, unless the testator gives to the first taker
an estate for life only and annexes to it a power of disposition of the
reversion. In that case the express limitation for life will control the
operation of the power and prevent it from enlarging the estate to a
fee) 4 Kent Com., 520; Jackson v. Robins, 16 Johns, 537.”

It follows, therefore, that the plaintiff owns a life estate in the land
in controversy, with the power to sell and convey, and that when he sells
he is only entitled, out of the proceeds, to what belongs to him, the value
of his life estate.

Reversed.

Cited: White v. Whaite, 189 N.C. 237; Roane v. Robinson, 189 N.C.
632; Bolling v. Barbee, 193 N.C. 790; Cagle v. Hampton, 196 N.C.
471, 472 Fleicher v. Bray, 201 N.C. 766, 768; Buncombe Counly v.
Wood, 216 N.C. 227; Smath v. Mears, 218 N.C. 197, 198, 199 ; Hardee
v. Rivers, 228 N.C. 68; Langston v. Barfield, 231 N.C. 596; Armstrong
v. Armstrong, 235 N.C. 735; Voncannon v. Hudson Belk Co., 236 N.C.
711,

VINSON, JONES & FINCH v. J. H. PUGH ET ALs.
(Filed 21 March, 1917.)

1. Contracts — Parol Evidence — Deeds and Conveyances ~— Principal and
Agent—Escrow——Statute of Frauds.

Where the vendor of lands has executed a deed reciting the considera-
tion and expressed in conformity with a parol contract of sale theretofore
made, and has given the deed to his agent to be delivered upon payment
of the agreed purchase price, it is a sufficient writing within the meaning
of the statute of fraunds.
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2. Principal and Agent-—Deeds and Conveyances—Dual Agencies——Issues.

‘Where the evidence is conflicting as to whether the agent of the vendor
of lands to whom the deed had been given for delivery to the vendee had
only the authority to receive cash therefor, and not extend the time for
payment, which he had done, and that the agent acted in collusion with the
vendee, received a commission from him without the knowledge of the
vendor, his principal, and on account of the confidence placed in him had
induced the vendor to sell at a price much less than he could have obtained
from others, and the evidence was in conformity with the pleadings: Held,
if the agent had no authority to change the terms of the sale, the vendee
could not recover by reason of his failure to perform the contract on his
part, and it was reversible error for the trial judge to refuse the vendor’s
appropriate issues tendered in apt time, or other suitable ones on this and
the other controverted matters.

3. Principal and Agent—Dual Agent—Knowledge—Contracts—Fraud.

Where the agent for a vendor for the sale of lands has accepted benefits
from or is acting for the other party, unknown te his principal, and accord-
ingly the contract of sale has been made, it is avoidable at the option of
the prinecipal as being against public policy, and to prevent fraud which
may arise in such dual agencies, without the necessity of showing actual
fraud in the transaction.

(190)  Crvir acTioN, tried at January Special Term, 1917, of Samep-
soN, before Whedbee, J., upon these issues:

1. What amount, if anything, is the plaintiff entitled to recover of
the defendant, J. Frank Wooten? Answer: “$100, with 6 per cent
interest from 15 July, 1914.”

2. Did the defendant J. H. Pugh contract and agree to sell and con-
vey to the plaintiff the timber, rights, and privileges for the sum of
$6,000, as alleged in the complaint, upon the lands described in the
complaint? Answer: “Yes.”

3. Did the defendant J. H. Pugh fail and refuse to comply with his
said contract and agreement? Answer: “Yes.”

4. Did the plaintiff comply with their part of said agreement and
tender the purchase price in accordance with said agreement? Answer:
({Yes.”

5. What damages, if any, is plaintiff entitled to recover of defendant
J. H. Pugh? Answer: “$2,000.”

The defendant Pugh excepted to the issues submitted and tendered the
following :

1. Was the defendant Wooten the duly authorized agent of his eo-
defendant, Pugh, to make sale of the timber referred to in the complaint?

2. Was it agreed at the time of the execution of the timber deed that
the plaintiff should have thirty days in which to pay for the same?

3. Was the $250 referred to in the complaint paid to the defendant
Wooten without the knowledge or consent of the defendant Pugh?
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4, Was said sum of $250 paid to the defendant Wooten by the plain-
tiff for his services in procuring the execution of said timber deed from
his uncle and codefendant, J, H. Pugh?

His Honor refused to submit either of said issues, and to this ruling
the defendant Pugh excepted. In apt time said defendant moved to
nonsuit, which motion was denied, and defendant excepted. The de-
fendant Pugh appealed from the judgment rendered.

Butler & Herring for plaintiffs. (191)
A. McL. Graham for defendant.

Browx, J. This action is brought to recover damages for breach of
contract in the sale of timber. The plaintiffs allege that defendant
Pugh contracted to sell and convey to them the standing timber on cer-
tain lands near the town of Clinton, owned by defendant, for the sum
of $6,000; that plaintiffs complied with the contract on their part, but
defendant wrongfully refused to perform the contract on his part, to
plaintiff’s damage $10,000.

The defendant denies that he entered into a valid contract to convey
the timber to plaintiffs, and pleads the statute of frauds. The defend-
ant further avers that he entrusted the sale of the timber to his nephew,
J. Frank Wooten, the codefendant, who agreed to negotiate the sale of
it at the best obtainable price; that “this defendant had full faith and
confidence in the integrity of his said nephew, and thereupon directed
the said J. Frank Wooten to seek a purchaser for said timber, and to
submit to this defendant a reasonable price for the same; that the
plaintiff, having been advised that this defendant was willing to sell
his timber, and being also aware of the fact that the said J. Frank
Wooten was the nephew of this defendant, and that this defendant had
confidence in him, approached the said Wooten and made a proposition
to him, under the terms of which the said Wooten, for a valuable con-
sideration, obligated to secure the signature of this defendant to a deed
conveying said timber to the plaintiff; that this defendant had no
knowledge whatever concerning the covinous and fraudulent contract,
made and entered into between the plaintiff and the said J. Frank
Wooten; and notwithstanding this fact, and notwithstanding the fact
that the plaintiff knew that said timber was worth more than $6,000,
and notwithstanding the fact that both the plaintiff and the gaid J. Frank
Wooten knew that there were other parties in and around the town of
Clinton who wonld have willingly paid more than $6,000 for said timber,
the said J. Frank Wooten, acting as the secret agent and attorney of the
plaintiff, falsely and fraudulently represented to this defendant that he
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had sold said timber to the plaintiff for its full value and at the highest
figure that the market would afford.”

The defendant further avers that, relying upon his said agent, he
executed the deed and delivered same to him with instructions to deliver
it at once upon payment in cash of the $6,000 purchase price. Defend-
ant denies that he gave his said agent any authority to take the deed
with him to Jacksonville or to extend time of payment of the purchase
money.

It ig contended that there is no valid binding contract for the sale

of the timber evidenced by any memorandum in writing signed
(192) by the defendant that will take the transaction out of the protec-
tion of the statute of frauds.

It is admitted that a deed was duly executed by defendant and de-
posited with the codefendant, Wooten, with instructions to deliver it
according to agreement with plaintiffs upon payment of the purchase
money. This deed recited the true consideration and contained a full
description of the land upon which the timber stood and in all respects
contained the contract of the parties as originally made.

It has been held that if a person who has made a parol agreement to
gell land sign a deed therefor to the vendee, and deliver it in escrow, if
the instrument contain the terms of the parol agreement substantially,
including a recital of the consideration, it is a sufficient compliance with
the statute of frands.

Browne, in his work on the Statute of Frauds, says that this is opposed
by the great weight of authority (p. 483, sec. 354-B), and to same effect
are the notes to Halsell v. Renfrow, 50 U. S. Supreme Court (Law Ed.),
1082. It is admitted, however, that there is a sharp conflict between
the authorities upon the question.

But this Court has decided, along with other courts of respectability,
that the undelivered deed under such cireumstances will satisfy the
statute. In Magee ». Blankenship there was a definite contract for an
exchange of lands between the parties, and an undelivered deed was
allowed as written evidence satisfying the requirements of the statute.
95 N. C., 563, citing Blacknall v. Parish, 539 N. C., 70. Referring to
this question in Flowe ». Hartwick, 167 N. C., 452, Mr. Justice Hoke
says: “While this has been said to be against the great weight of au-
thority, our own Court in Magee v. Blankenship seems to have approved
the position.” The learned judge of the Superior Court properly fol-
lowed the decisions of this Court and denied the motion to nonsuit.

It is contended that the plaintiffs failed to pay cash for the timber,
as they had contracted to do, and therefore failed to perform the con-
tract upon their part. The plaintiffs contend that the time for payment
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of the purchase money was extended, and offer in evidence the following
paper-writing:

I, J. F. Wooten, having in my possession a certain timber deed, exe-
cuted by James H. Pugh to Vinson, Jones & Finch, left with me by
said James H. Pugh, as his agent, do hereby agree to deliver said deed
to said grantee at any time within thirty days from date hereof, upon

their payment to me of the full sum of $........... , the purchase price
agreed upon for said timber.
This 11 July, 1914. J. E. Wooren.

~Attest: Hexry A. Grapy.

The evidence is conflicting upon this allegation, and it was for (193)
the purpose of finding the fact that issues were tendered by defend-
ant. We think the court should have submitted the issues, or some other
suitable issues, so that the controverted fact might be determined.

If the jury should find that the terms of sale were cash aund that the
defendant Wooten had no authority to change the terms and extend time
for payment, then the plaintiffs did not perform the contract on their
part, and cannot recover.

It is contended that the defendant Wooten was acting in bad faith
towards his codefendant and that while acting as his agent, without his
knowledge or consent, received $250 from plaintiffs for his services in
negotiating the sale of the timber. The third and fourth issues tendered
by defendant present this question for the determination of the jury, and
should have been submitted. These issues are distinctly raised by the
pleadings and there is evidence sufficient to require ‘the submission of the
matter to the jury.

There is evidence that Wooten was the agent of defendant Pugh in
making the sale; that he had agreed to secure the best obtainable price;
that there were others, beside plaintifls, in and near Clinton who were
willing to buy the timber at a much larger price; that the timber was
gsold shortly thereafter for $8,000, and according to plaintiff’s present
contention was worth much more. There is evidence that Wooten de-
manded of plaintiff $500 for his service in the matter and received $250.
It is in evidence that defendant Pugh knew nothing whatever of this, and
that he relied entirely on the judgment and fidelity of Wooten in nego-
tiating the =ale of the timber.

Tt is contended that this 250 was allowed as the expenses of inspecting
the timber by a timber inspector. There is no evidence that the timber
inspector received $250 or any other sum from Wooten for his services.

Tt is well settled that an agent may, with their full knowledge and
consent, represent both parties to a contract, and his contracts under
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these circumstances bind each within the scope of his authority; but
where the agent, without the full knowledge and consent of his principal,
represents the adverse party in the transaction, his contracts relating
thereto are voidable at the option of the principal.

But an agent cannot serve the opposing party without the knowledge
and consent of his prinecipal, though he acts in good faith and no harm
results to the principal. 2. Corp. Jur., 838, sec. 520; Trueslow v. Bridge
Co., 61 W. Va., 628; Winter v. Carey, 127 Mo. Ap., 601.

It is not necessary that either principal should show injury to

(194) himself. Without showing such injury, he may avoid a contract

made by a dual agent without his knowledge of such dual agency.
Guthrie v. Chair Co., 76 8. E., 795,

The payment of a secret commission or fee to an agent of another
entrusted with the execution of a contract entitles the principal to avoid
it. 2 Corp. Jur., 839, and notes.

This rule is founded in sound public policy, and in referring to it, it is
said in Winter v. Carey, supra: “The law recognizes that, in general,
human nature is too weak to assume faithful service for an agent serving
opposite parties without their knowledge and consent, and has absolutely
forbidden such dual position, and if taken the agent is denied any redress.
(food faith on the agent’s part and lack of harm to his principal will not
prevent an application of the rule, for it is founded on public policy and
is preventive rather than remedial.”

In Ferguson v. Gooch, 94 Va., 1, it is held that “a man cannot be
the agent of both the buyer and seller in the same transaction, without
the intelligent consent of both parties. . . . All such transactions
are voidable and may be repudiated by the principal without proof of
injury on his part.”

In Donovan v. Campion, 85 Fed., 78, Judge Stanborn well says: “It
is too well settled to admit of discussion that no sale where any substantial
advantage has been taken can be sustained when he who actively promoted
it acted as the ostensible agent for the vendor, when he was in reality the
secret agent of the purchaser. It inaugurates so dangerous a conflict
between duty and self-interest to allow the agent of a vendor to become
interested as the purchaser, or the agent of a purchaser, in the subject-
matter of his agency, that the law wisely and peremptorily prohibits it.”

It is not necessary to establish fraud upon the part of the agent. The
rule of law is a preventive remedy and intended to prevent the possibility
of fraud. It is not so much that fraud has been committed, as that it
might be committed, that the law frowns upon dual agencies.

New trial.
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Cited: Pope v. McPhail, 173 N.C. 240; Harper v. Battle, 180 N.C.
8765 Ozendine v. Stephenson, 195 N.C. 239; Austin v. McOollum, 210
N.C. 818,

(195)
GULT STATES STEEL COMPANY v. E. 8. FORD.

(Filed 21 March, 1917.)

1. Corporations—Evidence of Incorporation.

Testimony of a witness to the fact of incorporation of a party to the
action is prima facie evidence of such fact, and sufficient.

2. Evidence—Depositions—Objections—Trials—Incorporations.

Where a witness in his depositions has testified to the fact of incorpora-
tion of a party, evidence thereof may not for the first time be objected to
on the trial, when the depositions have theretofore remained in the clerk’s
office a sufficient time for the purpose.

3. Bills and Notes—Negotiable Instruments-—Presumptlons — Statutes —
Due Course—Equities. :

The admission by the maker of a promissory note that it had been
indorsed to the plaintiff in due course raises the presumption prime fecie
that he is a holder in due course, acquired the instrument before maturity,
without notice of any equity; that he is the owner and is entitled to sue
thereon (Pell’s Rev., secs. 2201, 2208) ; and the prime facie case is not
rebutted by a denial in the pleadings.,

Appear by defendant from Bond, J., at November Term, 1916, of
Franxrrx.

William W. Boddie for plaintiff.
Yarborough & Beam and Ben T. Holden for defendant.

Crarx, C. J. The defendant executed his promissory note to the
Hardware Company of Louisburg, N. C., who indorsed it to the plain-
tiff. The plaintiff alleged that it was a corporation doing business under
the laws of the State of Alabama. In the answer the defendant admitted
the execution and delivery of the note, but denied the incorporation of
the plaintiff and the assignment to it of the note. On the trial the
defendant introduced no evidence, but objected to the deposition of A. R.
Forsyth, who testified that he was vice president and treasurer of the
plaintiff, that it iz a corporation under the laws of Delaware, with its
principal offices at Birmingham, Alabama, where it is engaged in mining
coal and ores and manufacturing coke, pig irom, steel, nails, and wire,
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and that the note sued on had been transferred to it by the payee, the
Hardware Company, in payment of its account, The defendant ob-
jected to this evidence.

The existence or nonexistence of a corporation is a fact and may be
proved as other facts. In Bank v. Carr, 130 N. O, 479, a witness, in
a deposition, testified that a certain bank was a corporation, and the

Court held that this was prima facie evidence of the fact.
(196)  The existence of the corporation may be proved by reputation.
10 Cye., 241. In R. R. v. Saunders, 48 N. C., 127, the Court
held that the organization of a corporation may be proved by a witness
who saw the alleged corporation acting as such.

In a criminal action it is not necessary to produce the charter of a
corporation, but it is sufficient to prove that it carried on business in
the name set out in the indictment and was well known by that designa-
tion. 8. v. Grant, 104 N. C,, 910.

In Stanly v. B. R., 89 N. C., 832, it is held difficult to assign any good
reason why a corporation suing or being sued should be designated by
any other description than its corporate name, just as with a natural
person, the only purpose in either case being to point out the party to
the action. Here the note was indorsed to the plaintiff under its alleged
corporate name, and the assignment and that the plaintiff was doing
business under such corporate name are shown, and there is no evidence
to the contrary.

Besides this, the deposition was on file in the clerk’s office and there
was no objection taken to the testimony of Forsyth until the trial. In
Morgan v. Fraternal Assn., 170 N. C,, 81, where a deposition was open
and on file before the trial, on an objection to the deposition being taken
for the first time on the trial, it was held that the objection could not
be sustained, citing fvey v. Cotton Mills, 143 N. C., 189, 197; Bank ».
Burgwyn, 116 N. C., 122, 124. In Carroll v. Hodges, 98 N. C., 419, it
was held that a deposition will not be quashed or rejected either in whole
or in part on motion made for the first time at the trial, when it has
been on file long enough before the trial for the objection to be made.

The defendant admits the execution and delivery of the note to the
Hardware Company. Its indorsement in blank is proven by the witness
Allsbrook, and its transfer to the plaintiff in due course is proven by the
deposition of Forsyth. The law presumes that the holder of a note in-
dorsed in blank is its holder in due course ; that he took it for value before
maturity and without notice of any equity; that he is the owner and
has the right to bring suit to enforce collection. There is no evidence in
this case to overcome these presumptions. Every holder is deemed a
holder in due course, and upon the execution of the instrument being
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proven every holder is deemed prima facie a holder in due course. Pell’s
Revisal, secs. 2201, 2208; Mfg. Co. v. Summers, 143 N. C,, 109. Such
prima facie case is not rebutted by a denial in the answer of the owner-
ship of the plaintiff. Causey v. Snow, 120 N. C,, 279.

No error.

Cited: Bank v. Felton, 188 N.C. 887; Bizler v. Britton, 192 N.C.
202.

(197)
W. L. DOWELL, ApMINISTRATOR, V. CITY OF RALEIGH.

(Filed 21 March, 1917.)

1. Municipal Corporations — Cities and Towns — Negligence — Defective
Streets—Instructions—Appeal and Error.

In an action against a municipality for the alleged negligent killing of
an intestate, who was thrown from his falling wagon, caused by a defective
street, indefinite evidence was admitted, without objection, tending to show
other defects in the street. Held, it should be confined to similar defective
conditions in the immediate vicinity of the occurrence as tending to show
the existence of the particular defect causing the injury, and actual or
constructive notice thereof to the muniecipal authority; but an instruction
that entirely excludes such evidence, which was admitted without objec-
tion, from the consideration of the jury is reversible error to the plaintiff’s
prejudice.

2, Evidence—Declarations—Wrongful Death—Negligence—Executors and
Administrators-——Trusts and Trustees—Statutes.

While the statute requires the personal representatives of the deceased
to bring action for damages for his negligent killing, he acts in such
respect in the nature of a trustee for the beneficiaries under the statute,
the right of action depending entirely upon the statute, operating after
the death, in which the decedent can have no interest; therefore, his decla-
rations made as to the character or cause of the occurrence are inadmis-
sible as substantive evidence.

8. Municipal Corporations—Negligence—Defective Streets—Notice.
A munieipality is not liable in damages caused by a defective condition
of its street unless it is shown that it had actual or constructive notice
thereof. Fitzgerald v. Concord, 140 N. C., 110.

4, Same-—Contributory Negligence—Burden of Proof,

In an action against a municipality to recover damages for an alleged
negligent death of an intestate, where there is supporting evidence, the
jury must find that there was a dangerous defect in the street, thereby
reason of defendant’s negligence, or its failure to repair, after actual or
constructive notice, and that it, and not the defective wagon, from which
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the intestate was thrown, if such was defective, was the proximate cause;
the burden being upon plaintiff to show negligence, and upon defendant
to show contributory negligence.

Crvirn acriox, tried before Connor, J., and a jury, at June Term,
1916, of Waxke, and brought for the recovery of damages for the wrong-
ful death of the plaintiff’s intestate, alleged to have been caused by the
defendant’s negligence in failing to keep one of its streets in a reason-
ably safe condition. It appears that in the morning of 22 March, 1914,
R. L. Johnson, plaintiff’s intestate, was driving along South Street in
the city of Raleigh, in a milk wagon drawn by a horse; that the king-

bolt was broken and the body of the wagon was detached and fell,
(198) and Johnson, who was then sitting in the wagon, was thrown

through the glass front of his wagon to the ground. He was taken
up in an uncounscious condition and-in a few moments thereafter died.
There was evidence on the part of the plaintiff that in South Street at
the point where the wagon fell to the ground there were three ditches,
or excavations, across the street on the south side thereof, not far apart,
and that when a vehicle ran into and across the ditches, or excavations,
the front wheels would enter one about the time the rear wheels entered
another ; that this caused very violent and successive jerks of the wagon;
that the first excavation to the south was from 6 to 8 inches in depth;
the second excavation from 8 to 10 inches in depth, and a third, at the
place where the wagon body fell to the ground, was from 8 to 10 inches
in depth. On the morning in question the strest was covered with a
light snow, which had been blown into the ditches and excavations,
completely covering the same and leaving the street, to all appearances,
safe for travel. There was also evidence tending to show that South
Street was one of the much traveled streets of the city, and that at other
points in the street there were holes and execavations which rendered the
same unsafe. There was a policeman’s call-box near the holes or exca-
vations where Johnson was killed which required policemen of the city
to come to the place at short intervals of time. The defendant denied
all negligence and introduced evidence tending to show that the holes in
question were of slight depth and that the street at this particular place
was in a reasonably safe condition for travel. The usual issues in
actions for negligence were submitted to the jury.

The judge instructed the jury in part as follows: “You will exclude
from your consideration any and all testimony as to the condition of
South Street or any part of it other than the place where it is admitted
that the wagon fell, for, notwithstanding that the street may have been
in bad condition elsewhere and that the defendant may have been negli-
gent as to the condition elsewhere, that would not make the defendant
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liable to the plaintiff in this case. So your inquiry will be, first, What
was the condition of the street immediately at the point at which the
wagon fell? Were there defects in the street? Were these defects such
as to render passage over the street unsafe?” In this connection it may
be stated that there was evidence that South Street was in worse condi-
tion at other places than it was at the place where the intestate’s injuries
were received.

The jury answered the first issue “No,” that is, that there was no
negligence. Judgment was entered for the defendant, and plaintiff
appealed.

Douglass & Douglass and R. N. Simms for plaintiff.
No counsel for defendant.

WaALKER, J., after stating the case: There are two questions to (199)
be considered in this case: :

1. As to the condition of the street at places other than the one where
the accident ocourred. The court admitted the proof, or rather it seems
to have been let in without any objection. It may be that in its present
form it was not competent, as it extends to the entire lengh of the street
and is not restricted to that part of it near the place where the intestate
was killed. We find this stated in one of the authorities: “For the
purpose of proving or disproving negligence with respect to the par-
ticular defect or obstruction which caused the injury, evidence of similar
defects, obstructions, or conditions existing at other places, or of like
conditions, obstructions, or methods in other cities, is ordinarily inad-
missible. But evidence of similar defects, obstructions, or conditions in
the immediate vieinity under like conditions is admissible as tending to
show the existence of the particular defect or obstruction, or to fix con-
structive notice thereof on the municipality. Thus such evidence is
generally held admissible where the accident or injury oceurs on a side-
walk of uniform construction and material for considerable length, and
the other defects or condition offered in evidence were in the same walk
and vicinity.,” Nor does it appear to what extent the other portions of
the street were defective, nor whether the alleged defects were near to or
remote from the one in question. We need not pass upon the admissi-
bility of this evidence, because there was no objection to it, and, there-
fore, express no opinion in regard to it. But plaintiff excepted to the
instruction of the court relating to it, and we must ascertain if the
benefit of it was taken away from him by the charge. The learned judge
was right in stating that a defect at any other place in the street would
not create a liability unless they found that by reason of defendant’s
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negligence there was a defect at the place where intestate was thrown
from the wagon, and that his death was proximately caused by it; but
the language of the court went beyond this, as we think, and excluded
the evidence from the consideration of the jury. It is likely that it was
not so intended, but that is the fair construction of it.

2. The declaration of the intestate as to the condition of the wagon
was incompetent. It was not a declaration against interest, as at that
time he had no interest to serve or disserve. He had no cause of action
himself, as his death was instantaneous, nor did he even have any in-
terest in this cause of action, It is one not known to the common law,
but created by the statute, and the beneficiaries take, not by any inheri-
tance or succession from him, but solely because they are named in the
statute as the recipients of the fund recovered for the death caused by

the defendant’s negligent or wrongful act. The cause of action
(200) never arose until the death of the intestate, and then not to him,

but to those who are designated by the statute to take the fund
recovered. They acquire their right by the statute alone, and not be-
cause of any privity with the intestate, for none such exists between
them, in any proper sense of that term. This is well settled by our
decisions. Baker v. R. R., 91 N. C., 308; Taylor v. Cranberry Co., 94
N. C, 526 Best v. Kinston, 106 N. C., 205; Killian v. B. E., 128 N. C,,
261; Hartness v. Pharr, 133 N. C,, 371; Bolick ». R. E., 138 N. C., 371;
Gulledge v. B. R., 14T N. C,, 234; Hall ». R. R., 146 N. C., 345; Ben-
nett v, R. R., 159 N, C., 845; Broadnazx ». Broadnax, 160 N. C., 432;
Hood v. Tel. Co., 162 N. C., 92; Hartis v. Electric Railway Co., ibid.,
286, In Hood v. Tel. Co., supra, the Court said: “The right of action
for wrongful death, being conferred by statute at death, never belonged
to the deceased, and the recovery is not assets in the usual acceptation of
this term.” And in Hartness v. Pharr, supra, we said: “Whatever the
varying forms of the satutes may be, the cause of action given by them,
and also by the original English statute, was in no sense one which
belonged to the deceased person, or in which he ever had any interest,
and the beneficiaries under the law do not claim by, through, or under
him; and this is so although the personal representative may be desig-
nated as the person to bring the action. The latter does not derive any
right, title, or authority from his intestate, but sustains more the rela-
tion of a trustee in respect to the fund he may recover for the benefit
of those entitled eventually to receive it, and he will hold it, when
recovered, actually in that capacity, though in his name as executor or
administrator, and though in his capacity as personal representative he
may perhaps be liable on his bond for its proper administration.” This
passage was quoted recently with approval in Broadnax v. Broadnaz,
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supra, as was the following from Baker ». R. R., 91 N. C., 310: “The
administrator thus occupies the place of trustee, for a special purpose,
of such fund as he may obtain by the suit, holding it, when recovered,
solely for the use of those who are entitled under the statute.” Our
statute prescribes the method of paying out the fund, but the latter is
free from the claims of legatees and creditors. The beneficiaries derive
their right, therefore, as we have said, not from the intestate, but under
the statute. These views are sustained by other courts, which hold
that the cause of action created by statute for death caused by negli-
gence 1s independent of any right of action the deceased may have had,
or would have had if he had survived the injury. C.and O. R. E. Co. v.
Dizon, 179 U. 8., 734; Dennick ». . R. Co., 103 U. 8., 11; I. C. R. Co.
v. Barrow, 15 Wall,, 90. Upon the subject of admissions or declarations
of the deceased before or after the accident which caused his death,
Tiffany on Death by Wrongful Act (2 Ed.), sec. 194, says: “The

declarations of the deceased, although made under such circum- (201)
stances as would, upon an indietment for homicide, render them

inadmissible as dying declarations, are inadmissible on that ground.
Whether the declarations of the deceased are admissible in favor of the
plaintiff will depend upon whether they were made under such circum-
stances as to form part of the res geste. It would seem that such decla-
rations, if not admissible as part of the res geste, are not admissible in
favor of the defendant as admissions, since the plaintiff in such case does
not claim in the right of the deceased, but upon a new cause of action.”
This is the prevailing opinion, though he admits that there are some
cases to the contrary, but when they are examined it will be found that
they rest upon the principle (or are largely influenced by it) that the
declarations, by reason of the fact that they were made at the very time
of the injury, or of their being concomitant therewith in some degree,
and explanatory thereof, became pars ret gestee. The following cases treat
them as inadmissible: Ohio and C. R. Co. v. Hammersley, 28 Ind., 371;
Johnston v. Oregon, etc., B. Co., 23 Ore., 94; Louisville, etc., R. Co. v.
Berry, 85 N, E., 565 (app. 28 Ind., 714); L. and N. R. Co. v. Stacker,
86 Tenmn., 737; Fitzgerald v. Town of Weston, 52 Wis,, 354 (9 N. W.,
13). In the case last cited the Court held that where the widow brought
an action to recover for the death of her husband, which was alleged to
have been caused by defendant’s negligence, any declarations she had
made during the life of her husband after the accident were competent
only to contradict her as a witness at the trial for herself, but were not
competent as declarations against interest, even against herself as plain-
tiff in the action, to be used as substantive testimony, and the Court said:
“Nor do we think they were admissible as being made by a party in
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interest, within the meaning of the rule. When the plaintiff made these
declarations she had no interest in the cause of action against the town
by reason of the injury to her husband, caused by a defective highway.
It is only in consequence of his death, subsequent to such declarations,
that she has the right of action under the statute. But, as we under-
stand the rule, the declarations, to be admissible, must be against the
interest of the person making them at the time when they were made. 1
Greenl. Ev., sec. 147.” And to the same effect is L., etc., B. Co. v. Berry,
supra, (35 N. E. at p. 566). “In the case at bar,” said the Court, “the
injury sued for was originally and primarily inflicted upon the appellee,
and no part of the damages described in the complaint and awarded by
the jury could have been recovered by the deceased had he survived the
injury. Mayhew v. Burns, 103 Ind., 328, 2 N. E.,, 793. His services
during his minority belonged to the appellee, as his lawful right, and it

was not within the power of the deceased son to have legally
(202) defeated this right. Consequently, upon the clearest principles of

law, the admissions of the deceased could not bind the appellee.
As bearing somewhat upon this question, see Ins. Co. v. Wiler, 100 Ind.,
92; Lawson, Rights, Rem. and Pr., sec. 1108, Appellant assails the
correctness of the statement above quoted in so far as it declares ‘that the
admissions of the deceased could not bind the appellee, and insists that
the authorities cited do not sustain it. The assault is not well founded.
The word ‘admission’ is here used in the sense of a declaration against
interest. As in the nature of things it was not possible for the deceased
to have any interest in the subject-matter of this controversy, his declara-
tion could not admit away a right he did not possess.” The court held
that the evidence was competent as part of the res geste, and could be
considered, therefore, on the motion to reverse upon the evidence—a very
different question. In Hartis v. Electric Ry. ("o., 162 N, C., 236, a depo-
sition taken in a suit by the injured party was permitted to be read in
a subsequent action by his administrator after his death; but this was
allowed upon the ground that the questions under investigation in the
two suits were substantially the same and there had been full oppor-
tunity to cross-examine in the first case, and that the administrator was
plaintiff in both actions. The principle now applied in this case was
fully recognized there,

We conclude, therefore, that the court should not have admitted the
declaration against plaintiff’s objection.

But the city cannot be held liable unless it had or should have had
notice of the defect, if one existed. “The governing authorities of a
town are charged with the duty of keeping their streets and sidewalks,
drains, culverts, etc., in a reasonably safe condition; and their duty
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does not end at all with putting them in a safe and sound condition
originally, but they are required to keep them so to the extent that this
can be accomplished by proper and reasonable care and continuing super-
vision. Code, sec. 3803; Bunch v. Edenton, 90 N, C., 431; Russell v.
Monroe, 118 N. €., 720. The town, however, is not held to warrant that
the condition of its streets, etc., shall be at all times absolutely safe.
It is only responsible for negligent breach of duty, and, to establish such
responsibility, it is not sufficient to show that a defect existed and an
injury has been caused thereby. It must be further shown that the
officers of the town ‘%knew’ or by ordinary diligence might have dis-
covered, the defect, and the character of the defect was such that in-
juries to travelers therefrom might reasonably be anticipated. It will
be observed that actual notice of a dangerous condition or defective
structure is not required, but notice may be implied from circum-
stances, and will be imputed to the town if its officers could have (203)
discovered the defect by the exercise of proper diligence.” Fitz-
gerald v. Concord, 140 N, C., 110 (eiting and quoting 1 Sh. and Redf.
Neg., sec. 369).

Before a case of actionable negligence is made out, the jury must find,
that there was a dangerous defect in the street; that it was there by
reason of defendant’s negligence, or its failure to repair, after actual
or constructive notice of it; that it—and not the defective wagon, if the
latter was defective—was the proximate cause of the intestate’s death,
the burden being on the plaintiff to show negligence and on the defendant
as to any contributory negligence.

There will be a new trial for the error above indicated.

New trial.

Cited: Tyree v. Tudor, 183 N.C. 350, 351; Graham v. Charlotte, 186
N.C. 664; Avery v. Brantley, 191 N.C. 399; Willis v. New Bern, 191
N.C. 518 Michauz v. Rocky Mount, 193 N.C. 551; Holmes v. Wharton,
194 N.C. 474, 475; Wall v. Asheville, 219 N.C. 169 ; Hanks v. R. R., 230
N.C. 185. :

R. N. BOWDEN anxp WIrE ET AL, v. E. L. LYNCH Anp WIFE ET AL.

(Filed 28 March, 1917.)
1. Wills—Interpretation.

A will should be interpreted from the perusal of the entire instrument,
giving meaning, when possible, to the words or expressions therein used
to ascertain and effectuate the testator’s intent, having reference to those
who are evidently the objects of his care, when the language of the will
indicates them.
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2. Same—*'Children”—=Successive Survivorships—Termination,

‘Where a will appears to have been written by one wunfamiliar with
technical language and the meaning of legal expressions, who used through-
out the words “children,” “heirs of the body,” etc., indiscriminately and
with reference to both real and perscnal property, and devises a part of
his real property, after a life estate to his wife, to certain of his children,
“and if any of my children before mentioned shall die without heirs law-
fully begotten of their body them surviving, then the legacies herein given
shall revert back to the survivor or survivors of my children and the law-
fully begotten heirs of them surviving forever”: Held, the intent of the
testator will be construed as a devise to his children and the grandchildren,
coming within its terms, by succesgive survivorship, determined with refer-
ence to the death of the testator’s children, and not that of his own death,
his living and named children taking absolutely, subject only to be defeated
in the event any of such children die without children.

3. Same—Deeds and Conveyances—Quitclaim—Title.

Under a devise of lands to the testator’s daughter, but shall she die
without children the estate should revert to her sisters and living children,
and the daughter has conveyed the land to another and since died without
leaving living children, etc., a quitclaim deed to the land made by the con-
tingent remaindermen to the same grantee, of all “right, title, and interest,
estate, claim, and demand, both in law and equity, as well in possession as
in expectancy,” is sufficient to pass their title to the purchaser. Beacon
». Amos, 161 N. C., 367, etec., cited as controlling.

(204)  Cwir acriow, tried before Whedbee, J., at February Term,
1916, of GREBXE.

This is an aection to recover land, both parties claiming under Gray
R. Pridgen, who died in 1866, leaving a will, the material parts of which
are as follows:

“Ttem first. I give and devise to my beloved wife, Mary T. Pridgen,
during her natural life, all my land, money, stock of every kind, house-
hold and kitchen furniture, and in the meantime she, the said Mary T.
Pridgen, can give off to each child their respective legacies hereinafter
named.

“Ttem second. I give to my son, H. R. Pridgen, after the death of
his mother, Mary T. Pridgen, one-half of my land, one horse, bridle and
saddle, one cow and calf, one sow and pigs, two plows and gear, one
horse cart, one bed and its necessary furniture, to him and the lawful
begotten heirs of his body forever.

“Ttem third. I give to Egbad Rouse and Edward Rouse, each, one
bed and its necessary furniture, to them and the lawful begotten heirs
of their body them surviving, but if they leave no issue, then to revert
back to my children, Henry R., Elizabeth J., Nancy, Sarah E., and
M. B. Hill

252



N. 0] SPRING TERM, 1917,

BowbDEN v. LYNCH.

“Ttem fourth. I give to my daughter Mary B. Hill, wife of D, Hill,
one-fourth part of the remainder of my tract of land, and if she die
without issue lawfully begotten of her body, then to revert back to my
other four children, Henry R., Elizabeth J., Nancy, and Sarah E.

“Ttem fifth. I give to my daughters Nancy, Elizabeth J., and Sarah
E. Pridgen the balance of my land, to share and share alike, also one
bed and its necessary furniture, each, to them and the lawful begotten
heirs of their body forever.

“My will is that if any of my children before mentioned shall die
without heirs lawfully begotten of their body them surviving, then and
in that case the legacies herein given shall revert back to the survivor or
survivors of my children and the lawful begotten heirs of their body
them surviving forever.”

The said Gray R. Pridgen died, leaving him surviving five children,
viz., Henry R. Pridgen, Mary B. Hill, formerly Mary B. Pridgen,
Elizabeth J., Sarah E. Pridgen, and Nancy Pridgen, the testator having
only one other child, Winnie Rouse, who died in the year 1863, or three
years before the death of testator. Her name does not appear in the
will as devisee or legatee, though her children are bequeathed certain
personal properties by Item 3 of the will.

In the year 1873 the lands of which Gray R. Pridgen died (205)
seized and possessed, and which are situate in said Greene County,
and which were devised in‘his said will, were duly partitioned and
allotted in severalty to the said five children of the said Gray R. Pridgen
to whom said lands were devised, lot No. 3 in said division having been
allotted to said Nancy Pridgen, said lot being the land in controversy.

On 4 January, 1877, Nancy Pridgen executed a deed upon a valuable
consideration by which she purported to convey said lot of land to Pat-
rick Lynch, under whom the defendants claim, and on the same day all
of the plaintiffs in this action, except the children of Mary B. Hill and
Winnie Rouse, executed to said Lynch a deed in consideration of $1, by
which they “do bargain, sell, and quitelaim unto the said Patrick Lynch,
and to his heirs and assigns forever, all our and each of our right, title,
and interest, estate, claim and demand, both at law and equity, and as
well in possession as in expectancy of, in and to all that certain piece or
parcel of land situated in the county of Greene and State aforesaid,
known as lot drawn by Naney Pridgen in a division of the lands of
G. R. Pridgen, deceased, adjoining the lands of Patrick Lynch and
others.”

Nancy Pridgen died in 1909, leaving no children, but leaving surviv-
ing Henry R. Pridgen and Sarah E. Bowden, children of Gray R.
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Pridgen, and also the children of Winnie Rouse, Mary B. Hill, and Eliza
Pollock, all of whom are the plaintiffs in this action,

Mary T. Pridgen, wife of Gray R. Pridgen, is dead.

The controversy arises upon the construction of the last paragraph of
the fifth item of the will, and upon the effect of the quitelaim deed to
Patrick Lynch.

The plaintiffs contend that upon the death of Nancy Pridgen her
share passed under the fifth item of the will to the children of Gray
Pridgen surviving her, and to the children of those who had died leaving
children, and that the deed to Patrick Lynch, being a quitelaim deed,
did not convey this title.

The defendants claim Naney Pridgen took an estate in fee, but if not,
that only the children of Gray Pridgen surviving Nancy Pridgen would
take, and that this interest passed under the deed to Lynch, and that if
the children of a deceased child are included in the devise, that the deed
to Lynch conveyed the title of all the plaintiffs except as to the children
of Mary Hill.

His Honor held that the children of Mary Hill were entitled to one-
fourth of the land under the devise, and that the defendants were entitled
to three-fourths thereof under the deed to Lynch, and entered judgment
accordingly, and the plaintiffs and defendants excepted and appealed.

(208) M. T. Dickinson for plaintiffs.
J. Paul Frizzelle and George M. Lindsay for defendants.

Arnrew, J. Tt is apparent from an inspection of the whole will that
the paramount and controlling purpose in the mind of the testator was
to provide for the five children named therein and their children, and
that he intended for the children and grandchildren to take in succes-
sion, and not as temants in common, and this general intent should
prevail even against minor considerations in conflict with it if they
appeared in the will, Lassiter v. Wood, 63 N. C,, 360; Balsley v. Bals-
ley, 116 N. C., 477.

It is also clear that the will was drawn by one who was not versed in
technical legal rules or language, and that the terms “issue” and “lawful
begotten heirs of their body” are used indiseriminately as descriptive of
children, This is illustrated by the third item, in which personal prop-
erty alone is disposed of, and this is given to Egbad and Edward Rouse
and the “lawful begotten heirs of their body,” but if they leave “no
issue,” then “to revert back” to the children of the testator. Here we
have “lawful begotten heirs” and “issue” referring to the same. class,
and evidently meaning children, and this construction has been placed on
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similar language in a number of cases. Tucker v. Moye, 115 N, C,, T1;
Francks v. Whitaker, 116 N. C,, 518; Smith v. Lumber Co., 155 N. C.,
392. :

In the last case cited items in a will were considered very much like
the fifth item in the will before us, and the Court said: “Constrning
this will in reference to these authorities and bearing in mind the well-
recognized positions that as to wills the intent of the testator as ascer-
tained from the consideration of the whole will in the light of the sur-
rounding circumstances must govern (Holt v. Holt, 114 N, C., 241), and
that as to both wills and deeds the intent as embodied in the entire in-
strument must prevail, and each and every part must be given effect if
it can be done by fair and reasonable intendment before one clause may
be construed as repugnant to or irrecomcilable with another (Davis v.
Frazier, 150 N, C., 447), we are of opinion that the will conveys to the
children mentioned in the third item an estate in fee, defeasible on dying
without leaving lawful issue of his or her body surviving, and in that
event, as to either, and when it occurs, the interest passes to the surviv-
ing children or to the ‘lawful heirs who may be surviving any of my
children’; and that by these words the testator did not intend heirs in
the ordinary or general meaning of the term, but surviving issue and
in the sense of children and grandchildren, ete., of the devisees named,
and that in case this interest should arise to them, they would take and
hold as purchasers directly from the devisor.”

In the last paragraph in the fifth item “children” must there- (207)
fore be substituted in one place for “heirs lawfully begotten of
their body,” and in the other for “lawful begotten heirs of their body,”
and the paragraph must be read as follows: “My will is that if any of
my children before mentioned shall die without children them surviving,
then and in that case the legacies herein given shall revert back to the
survivor or survivors of my children and the children them surviving
forever.” .

Under the authorities since the case of Buchanan v." Buchanan, 99
N. C, 308, the time of dying without children which will give rise to
survivorship must be referred to the death of the devisee and not to the
death of the testator (Harrell v. Hagan, 147 N. C., 111; Rees v. Wil
liams, 165 N. C., 201, and cases cited), and the question is, Who are
included in the words “children them surviving” as of the death of Nancy
Pridgen?

It is presumed that every part of the will “expresses an intelligible
intent, 4. e., means something” (Wooten v. Hobbs, 170 N, C., 214), and
this intent is not only to be ‘“gathered from the language used, if pos-
sible” (Freeman v. Freeman, 141 N, €., 99) “but in seeking for his
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intention we must not pass by the language he has used. If we do, we
shall make the will and not expound it.” Alexander v. Alewander, 41
N. €, 231, approved in McCallum v. McCallum 167 N, C., 811,

“Every part of a will is to be considered in its construetion, and no
words ought to be rejected if any meaning can possibly be put upon
them. Every string should give its sound.” Edens v. Williams, 7 N. C,,
31.

We must, then, give some meaning to the language “children them
surviving”; and they are not the children of the testator because they are
already provided for in the same paragraph.

Nor is reference made to children of living children of the testator,
as the property is given in the same item of the will to the children of
the testator absolutely, subject to be defeated only in the event of dying
without children,

The only other conclusion permissible, if we give any meaning to the
language of the testator, is that he intended to include the children of
deceased children of the testator, and this accords with the leading pur-
pose of the will

It follows, therefore, that his Honor was correct in holding that the
plaintiffs, who are the children of Mary B. Hill, who died before Nancy
Pridgen, are entitled to one-fourth of the land in controversy.

The children of Winnie Rouse, who died before the testator, are

excluded, because Winnie Rouse is not mentioned in the will, and
(208) the devises under the terms of the will are to the children of the

testator named, and to the children of those deceased, “before
mentioned.”

We are also of opinion that the quitelaim deed executed by the plain-
tiffs passed their interest to the defendant.

It purports to convey all “right, title, and interest, estate, claim and
demand, both in law and equity, as well in possession as in expectancy,”
and is in all material respects like the deed which was sustained in
Kornegay v. Miller, 137 N. C.; 661, which has been approved on this
point in Cheek v. Walker, 138 N. C., 449; Smith v. Moore, 142 N. C,,
299; Beacon v. Amos, 161 N. C., 367, and is a controlling authority.

In the Kornegay case the grantor could only take in the event of a
death of one without issue, and before the contingency happened she
executed a deed, in consideration of $1 conveying “her right, title, and
interest, present, contingent, and prospective,” and it was held that the
grantor had a “possibility coupled with an interest” which passed by
her deed, and that it operated “to vest in the plaintiff the equitable title
to all of the interest, title, and estate which she has or may, by the
happening of the contingency provided for, have in the locus in quo;
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that this title is something more than the mere right in equity; that in

the event of the plaintiff’s death without offspring the title will be per-

fected without any act on the part of the plaintiff or those claiming

under him; that the consideration agreed upon by the parties is suffi-

cient and adequate to pass such equitable title, and sustain it in the

event the perfect title shall come to her.”
There is no error.

Affirmed.

[

(ited: Bank v. Vass, 184 N.C. 301; Yarn Co. v. Dewstoe, 192 N.C.
125; Electric Supply Co. v. Burgess, 223 N.C. 100; Williams v. Rand,
228 N.C. 787; Turpin v. Jarrett, 226 N.C. 137; Voncannon v. Hudson
Belk Co., 236 N.C. 711; Bradford v. Johnson, 237 N.C. 581,

IN R CAREY W. STONE, Guarpiax oFr THOMAS STONE.
(Filed 28 March, 1917.)

1. Master and Servant—Federal Employers’ Liability Act—Negligent Death
—-Beneficiaries—Distribution—Statutes.

The Federal Eniployers’ Liability Aect creates three classes, separate and
distinet from each other, who may recover damages for the negligent death
of an employee, the existence of one to be benefited in any preceding class
excluding those in next class following, ete., and the first such class being
the surviving widow and the child or children of such employee, and the
act not providing for the method of distribution, it is governed by the
State statute, and when there is only a widow and one child, the former
receives one-third and the latter two-thirds of the amount.

2, Master and Servant—Federal Employers’ Liability Act—‘Dependents’’

—Enlarged Recovery—Appeal and Error—Objections and Exceptions.

When under the Federal Employers’ Liability Act a recovery in the

third class is enlarged by erroneously including those not “dependents,”

exceptions thereto should be aptly and duly taken upon the trial; but

where the amount of the recovery has been admitted, as by compromise

in this case, the question of the method of its distribution in the first and
second class depends upon the State statute of distribution.

3. Master and Servant—Federal Employers’ Liability Act—Distribution~—
Courts—Questions of Law—Trials.
Under our statute, the method of distribution of a recovery under the
Federal BEmployers’ Liability Act among the widow and children of the
deceased employee is one of law, not requiring the intervention of the jury.

ArpEaL by respondent guardian from Bond, J., at October (209)

Term, 1916, of WaKE.
257



IN THE SUPREME COURT. (173

In re STOXE.

- This proceeding was begun before the clerk, whose decision was af-
firmed in the Superior Court upon appeal. '

It is admitted that the deceased was. killed while employed by the
Seaboard Air Line Rallway Company in interstate commerce, and left
a widow 81 years old and one son 11 years old, and that the net amount
received by her as administratrix of her husband after payment of attor-
ney’s fees was 89,750, and that they are both dependent and are the sole
beneficiaries. It is agreed that property owned by either, if any, shall
not be considered in passing on this question; that both are in good
health; that the boy lives with his mother and that their relations to
each other are such as unsually prevail between mother and minor son.
It is admitted that the money received was paid by compromise to the
administrator without action and that the decedent had taken care of his
wife and child. Upon these facts counsel for the widow moved the
court to submit to the jury issues as to the relative rights of herself and
her child in the fund or to refer it to a referee to ascertain the amount
due each. The court refused to do this, and affirmed the order of the
clerk to divide the fund in accordance with our statute of distributions,
allotting to the widow one-third and the child two-thirds, and directed
that the widow should give an administration bond in the sum of $13,000,
being double the amount of the 86,500 allotted to the child. From such
judgment she excepted and appealed.

Moses N. Amiss and Winston & Biggs for infant.
 Douglass & Douglass for appellant.

- Crark, C. J. The net sum received by the administratrix under the
compromise and settlement with the railroad company stands on
(210) the same basis as if it had been recovered by action. The sole
question presented, therefore, is whether the compensation for
wrongful death of an employee while engaged in interstate commerce
already ascertained and determined is, on the facts of this case, to be
apportioned according to our statute of distributiom.

The Federal Employers’ Liability Act provides that the action shall
be brought by the personal representative of the deceased employee “for
the benefit—

“(1) Of the surviving widow, or husband and children of such em-
ployee; and if none, then

“(2) Of such employee’s parents; and if none, then

“(8) Of the next of kin dependent upon said employee.”

The Federal statute, therefore, creates three classes, which are separate
and distinet from the other. If there is any member of the first class,
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the other two are excluded. If there is none of the first class, but one
or more of the second, then the third class will be excluded. If any
member of the last class does not come under the provision, “dependent
upon such employee,” (Allen, J., Dooley v, E. R., 163 N, C,, 454), then
such person is excluded from that class, and if such exclusion should
apply to the whole of that class, then there can be no recovery. If the
recovery by “next of kin” should be enlarged by the wrongful inclusion
of one not “dependent,” that question must be raised at the trial by
proper exceptions. . R. v. Zachary, 232 U. S., 248.

The Federal Employers’ Liability Act declares who shall take in case
of wrongful death, but leaves it as a matter of law how much and what
proportion each shall take in its class, except when the State act requires
that the appropriation must be made in the verdict, as in McGhinnis v,
R. R., 228 U. S, 178, under the Texas act. The Federal statute makes
no provision for the apportionment of the fund, and, therefore, the
State statute controls. The source of the recovery is the United States
statute, and that indicates only the different classes of the beneficiaries
and the matter of ascertaining the amount due. But when the amount
and class are ascertained, the sum paid or recovered must be distributed
in that class aceording to the requirement of the State law. In this case,
there being a widow and a child, the amount is to be divided between
them aceording to our statute, two-thirds to the child and one-third to
the widow. That matter is regulated by the State statute of distribu-
tion. R. R.v. White, 238 U. S, 507.

Tt is true, as contended by the appellant’s brief, that the classification
of beneficiaries under the Federal act must govern when it differs from
the State act, but within the class entitled the Federal act applies only
so far as to restrict recovery in the third class to those who suffer some
pecuniary loss, while under the State statute this is not so. When,
as here, the parties are in the same class, there being no confliet (211)
between the State and Federal statutes, the latter is silent and the
State statute controls the distribution.

In Broadnax v. Broadnaz, 160 N. C., 432, the Court held that the
amount of recovery for wrongful death must under Revisal, secs. 59, 60,
“be disposed of as provided for the distribution of personal property in
case of intestacy, and that it cannot be applied either in payment of
debts nor can any part thereof be allotted to the widow on her year’s
support,” and to the same purport, Neill v. Wilson, 146 N. C., 242; but
this does not exempt the share of the distributee from being liable to his
creditors. ’

In Hartness v. Pharr, 133 N. C,, 566, it was held that where a person
domiciled in another State is killed in this State, and his administrator
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sues here, the funds recovered must be distributed according to our stat-
ute, although prior administration had been taken out in the State of
his domicile, citing Dennick v». R. R., 103 U. 8., 11; Mc¢Donald v. Mc-
Donald (Ky.), 49 Am. St., 289; Nelson v. B. R., 88 Va., 971; 5. ¢. 15 L.
R. A., 583; Morris v. R. B., 65 Towa, 727, and other cases. The reason
is that the fund having been recovered in our jurisdiction, and not being
assets for payment of debts, must be distributed according to our statute
in such cases.

In Kenney v. B. B., 167 N. O, 14, it was held that the meaning of the
words “next of kin” in the Federal Employers’ Liability Aect is depend-
ent upon the State law regulating inheritances. This was affirmed on
writ of error, B. R. v. Kenney, 240 U, S., 489, citing Blagge v. Blach,
162 U. S. (at p. 464), that Congress intended that the “next of kin”
should be determined “according to the statutes of distribution of the
respective States of the domicile of the original sufferers.” Iolding,
further, that whether the next of kin occupied a dependent relation
which would have entitled them to recover was foreclosed by the finding
of the jury, as it is in this case by the adjustment of the amount by the
parties in lieu of a verdict.

In regard to the cases relied on by the appellants, McGinnis v. R. R.,
228 U. 8., 173, presented a question whether, the recovery being limited
to dependent relatives, a surviving child who was not dependent upon
the decedent could recover anything. That is not the case here, where
the amount is determined and the only question is as to the apportion-
ment between the child and dependent widow. The same question as to
making an allowance in the verdict arises in R. R. v. Holbrook, 235
U. 8., 629.

In B. B. v. White, 238 U. 8., 508, it was held that the omission from
the Iederal statute of the apportionment required by Lord Campbell’s
Act (and in only a few of the American States) indicated “The inten-

tion of Congress to follow the practice in most of the American
(212) States of not requiring such apportionment, and that where it

was alleged that next of kin not dependent, and, therefore, not
entitled to recover, were included, and had thus swelled the amount of
the recovery, the question of their exclusion, or, rather, wrongful inelu-
sion, should be raised in an appropriate manner under the practice of
the court in which the trial was had,” citing B. B. v. Zachary, 232 U. 8.,
248. No question of that kind (which could concern the railroad com-
pany only) arises here, as the amount was settled by compromise, and
both the widow and her son are entitled to recover in the first class.

In Taylor v. Taylor, 232 U. S., 363, it was held that the State statutes
could not defeat the right of the widow, though childless, from recovery,
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because she is expressly embraced in the preferred class under the Fed-
eral statute.

In R. R. v. Leslie, 238 U. S., 599, it was held that a recovery under
the Federal statute would not be reversed on writ of error because the
jury was not required to specify in its verdict the amount awarded on
account of each distinet Hability, where such verdict is in accordance
with local practice. It was otherwise in the McGinnts case, supra, for
in Texas it was held that the failure of the jury to apportion the dam-
ages assessed was error. Tiffany on Death by Wrongful Aect, sec. 89.

It is well settled that the amount allotted to each party entitled is of
no concern to the defendant unless such allotment increased the amount
of the total recovery. In this case, the amount being settled by agree-
ment, the defendant is not concerned, and the sole question is as to the
distribution, which must be determined by the State statute of distribu-
tions. In apportionment States—Maryland, Texas, and Virginia, which
substantially follow Lord Campbell’s Act—the recovery should be appor-
tioned by the jury or other appropriate tribunal. But in nonappor-
tlonment States, like North Carolina and probably all the other States
not above named, while such fund must be distributed among the bene-
ficiaries designated by the Federal statute, yet the amount going to each
distributee (if belonging to the class entitled to recover and dependent)
must be disbursed according to our statute of distributions.

Upon the facts in this case the judgment was entirely correct, and
must be

Affirmed.

Warker, J., and Ariex, J., dissent.

Cited: Horton v. R. B., 175 N.C. 477; In re Stone, 176 N.C. 337;
Strunks v. Payne, 184 N.C. 593,

(213)

WALTER M. ALSTON ET ALS., AbMR,, v. JOHN A. SAVAGE ET ALsS.
(Filed 28 March, 1917.)

1. Deeds and Conveyances—Registration.

A contract to convey lands signed by the life tenant, who also purported
to sign it for his son, the remainderman, without his authority, acqui-
escence, or ratification, is not enforeible against a valid contract therefor
subsequently made but prior registered.
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2. Deeds and Conveyances—Description—Parol Evidence—Identification.

A description in a contract to convey lands as a certain tract in a desig-
nated township, “now being advertised for sale,” further stating in the
contract that the obligor “owns the land in fee simple, and has a right to
sell it and deed it,” is sufficient to admit of parol evidence of identifica-
tion, it appearing that this was the only land owned by the obligor in the
township and was being advertised in a paper published in the county at
the time.

8. Deeds and Conveyances—Failure of Title—Damages.

The obligee, under a contract to convey title to lands in fee, paid $190,
entered into possession and enjoyment, and was dispossessed by reasen
of the failure of the obligor’s title. Under the circumstances of this case,
a verdict awarding 25 cents as the measure of his damage is not disturbed
on appeal.

Arprar by plaintiffs from Bond, J., at August Term, 1916, of Frank-
LIN,

This is an action by the heirs at law and the administrator of Ellis
Alston under a contract to convey a certain tract of land dated 1 April,
1909, at the price of $1,250, of which $190 was paid in cash. The con-
tract was in writing and signed by John A. Savage and by him for “son
John, Jr.” The codefendant Brown claims under a contract to convey,
5. December, 1912, signed by John A, Savage and a deed in usual form
by John A. Savage, Jr. The title to the land was in John A. Savage,
Sr., for life, with remainder to John A. Savage, Jr., and F. L. Savage.
At the time of the execution of the contract to Ellis Alston he paid $190
on the purchase money and entered into possession, listing and paying
taxes, which possession continued up to the bringing of this action. It
is admitted that the $190 was received by John A. Savage and deposited
by him in bank to the credit of John A, Savage, Jr., but there is no
evidence. that the latter had drawn it out or accepted it, or knew of it.

The jury found, upon issues submitted, that John A, Savage, Jr., did
not execute the contract with Ellis Alston, and that John A. Savage,
Sr., had no authority as agent to execute said contract for his son, John

A. Savage, Jr., and that the latter has not ratified the same, and
(214) that the contract of 5 December, 1912, between John A. Savage,

Sr., and Shelly Brown was made for value and in good faith, and
was registered prior to the contract with Ellis Alston; that the plaintiffs
cannot recover from John A. Savage, Jr., any damage for failure to con-
vey all the land deseribed in the complaint, and that they are entitled to
recover from John A. Savage, Sr., as damages for failure to convey 25
cents, and that the plaintiffs are not entitled to a deed from John A.
Savage, Jr., John A. Savage, Sr., and Shelly T. Brown, upon payment
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of the balance of the purchase money. The above findings were based
upon competent evidence.
Appeal by plaintiff.

White & Malone for plaintiff.
W. M. Person for J. A. Savage and J. A. Savage, Jr.
W. H. Yarborough and Ben T'. Holden for Brown.

Crarg, C. J.  As to the first seven exceptions to the admission in evi-
dence of the contract of Savage to Brown of 5 December, 1912, they can-
not be sustained.

It is conceded that the plaintiffs are entitled to the life interest of
John A. Savage, Sr., unless the defendant Brown acquired that interest
through the agreement made between Savage, Sr., and Brown of 5 De-
cember, 1912, recorded 18 December, 1912. The agreement of John A.
Savage, Sr., to Ellis Alston was registered two days later, 20 December,
1912.

The plaintiffs contend, however, that the contract between Savage, Sr.,
and Brown to give a warranty deed to the latter to “a certain tract of
land in Louisburg Township, now being advertised for sale,” was too in-
definite.

It is in evidence that there was but one paper published at that time
in Franklin County, and that that paper carried at the time an adver-
tisement for the sale of the lands in controversy over the signature of
John A. Savage, Sr., and that these were the only lands then being ad-
vertised for sale. This was sufficient to admit parol testimony to iden-
tify the land, Fulcher v. Fulcher, 122 N. C., 101,

In Phillips v. Hooker, 62 N. C., 193, the memorandum “to make a
deed for a house and lot north of Kinston” was held sufficient to be aided
by a parol proof, it being admitted that the defendant owned but one
house in the county. In Spivey v. Grant, 96 N. C., 214, the description
was “one horse,” and the mortgagor having only one horse, it was held
that the title passed. In Lupton v, Lupton, 117 N. C., 30, the assign-
ment to widow for year’s provision was of “one-half of boat,” and it
being proved that the husband had only one boat, this was held sufficient
to pass the title.

“Where lands can be definitely identified by the aid of parol (213)
eviderice a deed is not void for uncertainty of description.”
Bachelor ». Norris, 166 N. C., 506. To same purport, Patton v. Sluder,
167 N. C,, 500; Speed v. Perry, Ib., 122. The contract between John A,
Savage and Brown further identified the land by adding: “J. A. Savage,
Jr., owns the land in fee simple and has a right to sell it and deed it.”
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It was In evidence that there was an oral agreement between John A.
Savage, Sr., and the administrator of Ellis Alston to sell the land at pub-
lic auction, and that in pursuance of that agreement said Savage caused
the notice, above referred to, to be published in the Franklin Times.

The plaintiffs had no conveyance or contract to convey from either
of the remaindermen. The contract by the life tenant to convey to Ellis
Alston was registered after the contract to convey executed by the life
tenant to the defendant Brown, and specific performance could not be
decreed. The only remaining question was as to damages against the life
tenant for breach of his contract and as to the measure thereof, and under
a correct charge by the court the jury have assessed these damages at
25 cents, possibly making allowance for rents and profits received by
plaintiffs as against $190 partial payment made by Ellis Alston,

No error.

Cited: Motor Co. v. Motor Co., 197 N.C. 874; Self Help Corp. w.
Brinkley, 215 N.C. 620.

HENRY MASSEY v. LOUIS ALSTON.
(Filed 28 March, 1917.)

1. Equity—Deeds and Conveyances—Delivery of Deed—Promise of Pay-
ment—Fraudulent Intent.

‘Where a grantor of lands has relied upon the promise of a grantee in a
deed that he would make immediate payment of the consideration, and
delivered the deed to him in consequence, and it is shown that the grantee
had no intention of making the payment, but gave the promise as a means
of only securing the deed, it is Held, that the promise so made is a false
representation which will entitle the grantor to equitable relief, and it can
make no difference that he could have secured the purchase price at the
time.

2. Same—Trusts and Trustees.

Where the owner of lands has been induced to part with his deed owing
to the fraudulent promise of the grantee of immediate payment of the
consideration therefor, which the latter had no intention of keeping, equity
is not confined to the relief of rescinding the contract and canceling the
deed, but under the circumstances of this case may compel the defrauding
party to make his representations good so that the other be placed in the
same situation as if the fact stated were true; as, in this case, convert
the grantee into a trustee to hold the land subject to the payment of the
consideration as a charge thereon.
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8. Same—Contracts—Enforcement—Partnership.

Where partners enter into an agreement to purchase lands and hold
them as a partnership asset, and one of them pays therefor, takes deed to
himself, and delivers a deed to the other for a one-half interest, induced
thereto by his fraudulent representation that he would immediately pay
his part, it is Held, equity may regard the purpose for which the trans-
action was made, and decree a lien upon the land as a security for the
consideration due by the defrauding partner.

4. Partnership—Deeds and Conveyances—Frauds—Trusts and Trustees—
Accounting.

‘Where one partner has fraudulently obtained from another a deed to
partnership lands, and equity has decreed a charge upon the lands to
secure the consideration, instead of rescinding the contract, the plaintiff
individually, is not entitled to an accounting for the rents and profits, for
such would be due the partnership.

5. Same—Parties—Creditors.

In this suit in equity, decreeing the consideration due by one partner a
charge upon partnership lands, the rights of creditors, not made parties,
are not considered.

6. Appeal and Error—Improper Remarks—Correction.

Improper remarks of counsel should be corrected by the trial judge in
the exercise of his diseretion, and his prompt intervenfion in this case,
in explicit and positive language, is held to have rendered such remarks
harmless.

CrviL acriow, tried before Bond, J., and a jury, at October (216)
Term, 1916, of Waxe.

The action was brought to obtain equitable relief against a transaction
in which plaintiff alleged that the defendant had induced him to part
with the possession of a deed for an interest in land upon a false and
fraudulent promise to pay at once the consideration therefor which was
mentioned in the deed. The allegation is that plaintiff was to buy the
land from Eunice Dunn, the owner thereof, and pay the entire purchase
price to her, and convey one-half interest in the same to defendant, upon
his promise to pay immediately in cash to plaintiff his share of the pur-
chase money. That he obtained the deed upon this promise, fraudulently
intending at the time not to pay for the same, and there is some evidence
of an additional representation, viz., that there was something wrong
with the deed and that he pretended to want the deed for the purpose of
correction, whereas his real intention and design were to get possession
of it in order to record it, and thereby vest the title in him without
paying for the land or performing the promise by reason of which (217)
he procured it. Issues were submitted to the jury and answered
ag follows:
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1. Did Henry Massey pay $150 for land described in complaint and
was an undivided half interest in the land conveyed to Lewis Alston by
Eunice Dunn upon an agreement between said Alston and plaintiff
Massey that if said conveyance should be so made the said Alston would
at once pay to plaintiff Massey the sum of $75 as alleged in the com-
plaint? Answer: “Yes.”

2. What part, if any, of said $75 and interest has been paid by de-
fendant Alston to plaintiff Massey? Answer: “No part; nothing.”

3. Was it agreed at any time between plaintiff Massey and defendant
Alston that said property should become and be a part of the partnership
property to be owned by a partnership existing between said Massey and
said Alston? Answer: “Yes.”

4. Did the defendant Lewis Alston procure title to an undivided half
interest of said lot without paying for same, and fraudulently intending
at the time not to pay for it? Answer: “Yes.”

The court gave judgment for the plaintiff, declaring the amount of the
purchase money agreed to be paid by defendant to be a lien on the land
and decreed a sale thereof to pay it, and ordered an account to be taken
of the partnership. Defendant appealed.

B. 0. Beckwith and C. W. Beckwith for plaintiff.
Douglass & Douglass for defendant.

WarkER, J., after stating the case: It is manifest that the finding
upon the first issue entitled the plaintiff to no equitable relief, as it
merely shows a contract for the payment of money, which can be enforced
by a simple action at law for its recovery. But the response to the fourth
issue presents quite a different phase of the matter, and the facts found
do entitle the plaintifl to relief in equity. Where upon receiving a deed
for land the vendee promises to pay the purchase money, and the promise
does not induce the delivery of the deed, or is not intended to influence
the vendor to part with its possession, equity will not interfere, because
the vendor has an adequate legal remedy; but where he promises to pay
when he has no intention of doing so, as in the present case, and the
vendor is induced thereby to give up something of value, it is considered
as fraudulent, and equity will intervene. 35 Cye., treating of this ques-
tion, under the title, “Intention to Pay,” at pp. 79 et seq., says: “Al-
though a representation of intention ordinarily amounts to a mere prom-
ise, yet if a person represents that he has a certain intention when he has

not, he makes a misrepresentation of fact. Accordingly it is gen-
(218) erally held that one who buys goods on credit impliedly represents
that he intends to pay for them, and that if he intends not to pay
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for them he is guilty of fraud. The intention not to pay must be a pre-
existing intention, that is, it must exist at the time of the sale, or contract
to sell, and must be an intention not merely to pay when the price falls
due, or according to agreement, but not to pay at all.” The principle
was then being stated in regard to personal property, but it applies equally
to sales of real estate. Referring to like dealings between vendor and
purchaser, the same authority says: “A promise as to the future conduet
of the party making the same, as distinguished from a statement of
present fact, cannot amount to fraud or misrepresentation if the party
making such promise had at the time of making it the intention of per-
forming the same.” And the same is true of a mere prediction or a state-
ment of intention or expectation. If, however, the party making the
promise had at the time of making it no intention of performance, the
promise involves a false statement as to the intention of the promisor, and
may amount to fraud or misrepresentation. 39 Cye., 1256. And again:
“A representation of intention or expectation as to some future act or
performance, although it may have induced the agreement, is not a suffi-
clent ground for a charge of fraud merely because it is not afterward
carried into effect. It must have been made with intent to deceive.
Where the statement of intention can be construed as really a statement
of fact, it is treated as a fraud if false, as where there is a false statement
of intention. It has repeatedly been held that one who purchases goods
on credit impliedly represents that he intends to pay for them, and if he
not only fails to disclose his insolvency, but intends at the time not to pay
for them, there is such fraud on the part of the purchaser as will entitle
the seller to rescind the contract.” 9 Cye., 418. In Edgington v. Fitz-
maurice, 29 Ch. Div., 459, Lord Justice Cotton said: “It was argued
that this was only the statement of an intention, and that the mere fact
that an intention was not carried into effect could not make the defendants
liable to the plaintiff. I agree that it was a statement of intention, but
it is nevertheless a statement of fact.”” And in the same case is the
following concurring opinion of Lord Justice Bowen, which has been
frequently quoted: “A mere suggestion of possible purposes to which
a portion of the money might be applied would not have formed a basis
for an action of deceit. There must be a misstatement of an existing
fact; but the state of a man’s mind is as much a fact as the state of his
digestion. It is true that it is very difficult to prove what the state of a
man’s mind at a particular time is, but if it can be ascertained it is as
much a fact as anything else. A misrepresentation as to the state

of a man’s mind is, therefore, a misstatement of fact.” Bispham’s (219)
Equity (9 Ed.), sec. 211, under the title of Fraud, thus states the

same principles: “The representation must not be an expression of inten-
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tion merely. A man has no right to rely upon what another says he
intends to do, unless, indeed, the expression of intention assumes such a
shape that it amounts to a contract, when, of course, the party will be
bound by his engagement and for the breach of which the other side has,
ordinarily, an adequate remedy at law. But if a promise is made with
no intent to perform it, and merely with a fraudulent design to induce
action under an erroneous belief, or if a representation amounts to a
statement of fact, although dependent upon future action, in either case
there is ground for equitable relief.” Mr, Bispham is fully sustained
in this view by the authorities cited by him in support of the text. As
we are told by moralists and jurists, words are to be understood by
courts of justice in the sense which it was intended they should have,
and which those using them wished, and believed, that they should be
believed by him to whom they are addressed, and the latter has the
right to accept and act upon them as having such a meaning. The
intention that he should thus understand them, and govern himself
accordingly in his business intercourse with another who used them,
is what gives a right to relief if it turns out that they are false, if they
induce the other party to act to his prejudice, relying upon the truth
of what is said in accordance with a fair and reasonable interpretation
of the words. If defendant said that he would pay at once, or im-
mediately, if the deed was delivered to him, and he had no intention
of keeping his promise and no ability to do so, as in this case, and he
made the false statement, dishonestly and for the purpose of getting
possession of the deed, and thereby overreaching the plaintiff, knowing
that plaintiff was trusting in his promise and its striet fulfillment, and
gave up the deed because he did so confide in defendant’s integrity and
in the belief that he would do exactly what he had promised, we cannot
see why this is not such a false representation as would entitle the
plaintiff to equitable relief. And the great weight of authority is to
this effect. It was said in Goodwin v. Horne, 60 N, ., 485: “Ordi-
narily false promises are not fraudulent, nor evidence of fraud, and
only false representations of past or existing facts are actionable, or can
be made the ground of defense. Long v. Woodman, 58 Me., 49 ; Murray
v. Beckwith, 48 T1l., 391; Loupe v. Wood, 51 Cal., 586; Jorden v. Money,
5 H. L. Cas., 185; Cooley on Torts, 486. But when a promise is made with
no intention of performance, and for the very purpose of accomplishing
a fraud, it is a most apt and effectual means to that end, and the vietim

has a remedy by action or defense. Such are cases of concealed
(220) insolvency and purchases of goods with no intention to pay for

them. Bradley v. Obear, 10 N. H., 477.” And this Court has
announced the same doctrine in Des Farges v. Pugh, 93 N, C., 81, quot-
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ing from Donaldson v. Farwell, 93 U. S., 631, the following: “The
doctrine is now established by a preponderance of authority that a party
not intending to pay, who, as in this instance, induces the owner to sell
him goods on credit by fraudulently concealing his insolvency and his
intent to not pay for them, is guilty of a fraud, which entitles the
vendor, if no innocent party has acquired an interest in them, to dis-
afirm the contract and recover the goods. And he cites a number of
authorities, both English and American, to support his position.” Tt
is further said: “It matters not by what means the deception is prae-
ticed—whether by signs, by words, by silence, or by acts—provided
that it actually produce a false and injurious impression, of such a
nature that it may reasonably be supposed that but for such deception
the vendor might never have entered into the contract.” The prineciple
was applied in Crabiree v. Bradbury, 13 S. W, 935, to a sale of land
where the facts were similar to ours and where the Court said: “There
was evidence to warrant the court in finding that appellant L. P. Crab-
tree obtained the deed from Bradbury through a pretended purchase of
the land conveyed thereby, with the preconceived intention and determi-
nation not to pay for it; and this was a fraud for which the deed
should have been canceled. Fraud avoids a contract ab wnitio, both
at law and in equity, and gives the defrauded party the right utterly
to reject the contraet,” citing Taylor v. Mills, 1 S. W., 283, and other
cases; Kerr on Fraud and Mistake, 333, 834, where it is said that
the contract will be reseinded or the defrauding party will be compelled
in some way to make his representation good. In Cerry v. Paxton, 78
Neb., 134: “The procuring of property upon a promise which the
party at the time does not intend to perform is a fraud; and it makes no
difference whether the property is real or personal. Ordinarily, false
promises are not fraudulent, nor evidence of fraud, and only false
representation of past or existing facts are actionable. . . . But
when a promise is made with no intention of performance, and for the
very purpose of accomplishing a fraud, it is a most apt and effectual
means to that end, and the vietim has a remedy by action or defense,”
citing Dowd v. Tucker, 41 Conn., 197; Goodwin v. Horne, 60 N, H., 485,
and numerous other cases. It can make no difference that the plaintiff
could have secured the payment of the money by adopting other methods
at the time for this will not defeat his equity to relief. If defendant’s
promise, and the declaration of his intention, had been sincere and faith-
ful, instead of the opposite, all such precauntions were unnecessary,

and the business of life could not be conducted if it were required (221)
that men should anticipate, and expressly guard against the wily

devices to which the deceitful may resort. The defendant will not
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be allowed thus to take advantage of his own wrong, by which the
plaintiff was innocently misled, and escape the consequences of his
act by pleading that he should not have been trusted, but, on the
contrary, dealt with on the supposition that he would act dishonorably.
The law does not look with favor upon such an inadequate excuse for
the wrong, but affords relief against the fraud because plaintiff might
well have relied upon the promise-and was misled by it, instead of pur-
suing some other course which defendant really prevented by his
deceitful promise. The courts have rejected such a defense. Piggott v.
Stratlon, De Gex, F. and C., 33; Sewing Machine Co. v, Bullock, 161
N. C, 1. In the case last cited numerous authorities are collected to
show that such a defense, which is founded, of course, not in the merit
of the plaintiff, but the demerit of the defendant, is not allowable.
We there said: “We find this in Cottrell v. Krum, 100 Mo., 399: ‘It
is no exeuse for, nor does it lie in the mouth of the defendant to aver
that plaintiff might have discovered the wrong and prevented its ac-
complishment had he exercised watchfulness, because this is but equiva-
lent to saying: “You trusted me; therefore, I had the right to betray
youw.”’ The same idea is expressed in another opinion, thus: ‘We
doubt if it is equity to allow a sharper to insist on the fulfillment of
his bargain, on the gronnd that his victim was so destitute of sagacity
as to make no further inquiries,’ citing Pomeroy v. Benton, 57 Mo.,
531; Wannell v. Kem, 57 Mo., 478, No man can complain that another
has relied too implicitly on the truth of what he himself stated (Kerr
on Fraud, p. 81), for it is not just that a man who has intentionally
deceived another should be permitted to say to him, ‘You ought not to
have trusted me, and you were yourself guilty of negligence,” when he
had a special knowledge of the facts of which he knew the other to be
ignorant. Bigelow on Fraud, p. 523, ef seq. ‘We are not inclined to
encourage falsehood and dishonesty by protecting one who is guilty
of such fraud, on the ground that his vietim had faith in his word, and
for that reason did not pursue inquiries that would have disclosed the
falsehood.” Hale v. Philbrick, 42 Towa, 81. The very representations
relied upon may have caused the party to desist from inguiry and neglect
his means of information; and it does not rest with him who made them
to say that their falsity might be ascertained, and it was wrong to credit
them. To this principle many authorities might be cited. Graham v.
Thompson, 55 Ark., 299. A person cannot procure a contract in his

favor by fraud, and then bar a defense to suit on it on the ground
(222) that had not the other party been so ignorant or negligent he could

not have succeeded in deceiving him. Warder v. Whitich, 77
Wis., 430.. However negligent the party may have been to whom the
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incorrect statement has been made, yet that is a matter affording mno
ground of defense to the other. No man can complain that another
has too implicitly relied on the truth of things he has himself stated.
Reynell v. Sprys, 1 De Gex, M. and G., 549. These cases are approved
in Strand v. Griffith, 97 Fed. 854, which is a very instructive one,”
¢iting, also, Faton v, Winnil, 20 Mich., 156; Pollock on Torts, 293,
and Griffin v. Lumber Co., 140 N, C., 514, where the principle as stated
in the above cases was applied. In this connection and also on the
general question as to the representation being actionable, we may
add the case of Herndon v. R. R., 162 N. C, 317, where it was held
that a promise without any intention to perform it, and merely to induce
action by another, is fraudulent in a legal sense, and the party who is
the vietim of the fraud is entitled to velief, citing Hill v. Geltys, 135
N. C., 375, and Braddy v. Elliott, 146 N. C., 582, both of which fully
sustain the principle, and they were decided upon transactions concern-
ing the conveyance of lands, and not sales of personal property.

The next question is as to the proper remedy. The plaintiff would be
entitled to rescission of the contract and cancellation of the deed; but
is this the only relief? Xerr on Fraud and Mistake, at p. 333, says
that when a contract has been induced by false representation or the
transaction is tained with fraud and the person who committed the
fraud is a party to the transaction, the latter will be set aside, if the
nature of the ecase and the condition of the parties admit of it, or the
defrauding party will be compelled to make his representation good,
so that “the one whose interest has been affected by the misrepresenta-
tion (or fraud) has an equal right to be placed in the same situation
as if the faet stated were true.” He then says that the defrauded party
may elect to have the transaction set aside, or to have such relief as
will make good the representation. We do not base the right to the
decree upon the doctrine of the vendor’s lien, which does not exist in
this State, but upon the equity arising out of the frand to have the
purchase money made a charge upon the land, upon the idea that defend-
ant should be adjudged to hold the land in trust because of the fraud, and
not be entitled to hold it absolutely until the purchase money has been
paid. Tt is not, in prineiple, unlike the case of Sykes v. Boone, 132 N, C,,
199, where a trust was created because the title had been obtained by
false promise. Tt is in the nature of a trust ex maleficio. It was said in
a similar case: “Where the party fraudulently obtained the conveyance,
having at the time no intention of procuring a conveyance to his
grantor, equity should have no hesitation in treating the trans- (223)
action as a completed sale and requiring him to pay the value of
the premises he received and retained. The mere fact that the person
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defrauded might have a remedy at law would not deprive her of the right
to come into a court of chancery and have the agreed consideration, or
the value of the premises, declared to be an equitable lien upon the lands.
Merrill v. Allen, 38 Mich.,, 483. It would be against consecience for
defendant to hold the land, as he insists he has the right to do, and not
pay for it, after procuring the deed and the title by a fraud practiced
upon the plaintiff.

A court of equity is not bound to wrest the property from the wrong-
doer by a rescission, but may mould its decree to the particular and
controlling equity of the case and the real and substantial rights of the
parties. Story’s Eq. Jur., sec. 27 and 28; Edwards v. Culberson, 111
N. C., 342, where Chief Justice Shepherd discusses the subject at
length. Equity makes use of the machinery of a trust for the purpose
of affording redress in cases of fraud, and will follow the property ob-
tained by a fraud in order to remedy the wrong, and only stops the
pursuit when the means of ascertainment fails or the rights of bona
fide purchasers for value, without notice of the fraud or trust, have
intervened. “The beautiful character, pervading excellence, if one may
say so, of Equity Jurisprudence,” says Judge Story, “is that it varies
its adjustments and proportions so as to meet the very form and pos-
ture of each case in all its complex habitudes.” Edwards v. Culberson,
supra. “It is very evident,” said the Court in Danzeisen’s Appeal, 73
Pa. St. 65, “that the deed was a mortgage, or a trust ex maleficio would
arise; for when the deed was delivered no consideration passed. Miller
procured the estate without payment of any purchase money, and there-
fore stood in no better situation in point of fact than one in whose
name a deed is taken by another who pays the purchase money. In
equity the estate should remain in Danzeisen, who had received nothing
but a promise to raise money for his use, unless the promise to raise
be equivalent of the money when raised. If the promise was not in-
tended to be performed by Miller, the deed was obtained by a deceit,
and it was a fraud at the time it was delivered. But if the promise be
performed, the true intention of the parties is executed, and the deed
should stand as a security for the money.” But more directly to the
point is the following statement of the prineiple, in 2 Story’s Eq. Jur.,
sec. 1265, p. 495: “In equity, even more strongly than at law, the maxim
prevails that no man shall take advantage of his own wrong. The truth
is that courts of equity, in regard to fraud, whether it be constructive or

actual, have adopted prineiples exceedingly broad and comprehen-
(224) sive in the application of their remedial justice; and especially
where there ig any fraud touching property, they will interfere
and administer a wholesome justice, and, sometimes, even a stern
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justice, in favor of innocent persons who are sufferers by it, without
any fault on their own side. This is often dome by converting the
offending party into a trustee, and making the property itself sub-
servient to the proper purposes of recompense, by way of equitable trust
or lien. Thus a frandulent purchaser will be held a mere trustee for the
honest but deluded and cheated vendor.” The purchaser, where he has
procured the title by fraud, will be treated as holding the land in trust
(ex delicto or ex maleficio) for the benefit of his vendor, at least, in
order that his obligation to the latter may be enforced. If one invests
the money of another in land, especially when the money has been ob-
tained by fraud, a court of equity will follow the fund so laid out in
the land, and subject the latter by sale, if necessary, to the reimburse-
ment of the defrauded party or owner of the money. FHdwards v.
Culberson, supra. “In cases of this sort the cestui que frust (the bene-
ficiary) is not at all bound by the act of the other party. He has,
therefore, an option to insist upon taking the property; or he may
disclaim any title thereto, and proceed upon any other remedies to
which he is entitled, either ¢n rem or i¢n personam. The gubstituted
fund is only liable to hiz option. But he cannot insist upon opposite
and repugnant rights.” 2 Story’s Eq. Jur., sec. 1262. What substan-
tial difference is there between such an equity and ours, where land is
procured, instead of money, npon a false and fraudulent representa-
tion of intention to pay for it? The form of the transaction is different,
but not the substance. It is said that “the forms and varieties of these
trusts, which ave termed ex maleficio or ex delicto, are practically without
limit, and the principle is applied wherever it is necessary for the obtain-
ing of complete justice, although the law may also give the remedy of
damages against the wrongdoers.,” 2 Pomeroy’s Eq. Jur., see. 1053,
p. 628.

But if this were not a valid reason for declaring the lien the decree
should be sustained, upon the ground that the declaration of a lien is
necessary to conform to the purpose for which the conveyance was made,
and to execute that purpose, viz., that the property should become part
of the partnership’s assets, each of the parties contributing one-half of
the purchase money for the original tract bought of Eunice Dunn.

The plaintiff is not entitled to any accounting for remts and profits
as vendor, which relief would follow a rescission, for the decree merely
carries out the eontract, and vests the title to the land in the defendant,
suhject, however, to the payment of the purchase money. What
will be the rights of the parties in this land, hereafter, growing out (225)
of their partnership dealings, we need not now determine, nor until
the acecount is taken. The sections of the judgment numbered 1, 2, 3, 4,
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and 5, being the questions “specially referred to,” will be stricken out, at
present and without prejudice, and a reference ordered to take and state
the partnership account, if necessary. The questions eliminated above,
if they become material in taking the account, or in the further progress
of the case, may then be considered, but no rents and profits can be recov-
ered unless due by defendant to the partnership in some way, or to plain-
tiff on account of the partnership relation.

The other questions are not important. The creditors cannot be af-
fected by this judgment, they not being parties to the action. It will
be time enough to hear them when they assert their rights,

There is an exception to remarks of counsel. As we said, substan-
tially, in S. ». Davenport, 156 N. C., 396, and S. ». Tyson, 133 N. C.,
692, it must be left largely to the discretion of the judge at what stage
of the case he will interfere to protect a party against any abuse of
privilege by counsel. If the offense is aggravated, it may call for im-
mediate action, and it may always be safer to act promptly, and also
to give the jury proper caution, in the charge, against any wrong in-
fluence of improper remarks made in the heat and zeal of debate, but, at
least, it is a case for the exercise of a sound and wise diseretion and
for full provision against harm to the injured party. Counsel, too,
should be careful lest they spoil a verdict, otherwise perfectly good,
by intemperate utterances or immoderate speech. A party, or witness,
should not be subjected unjustly to abuse, which is calculated to de-
grade him or to bring him into ridicule or contempt, and when this
occurs he is clearly entitled to the protection of the court, when he asks
for it in proper time, and sometimes, perhaps, when he does mnot, for
the court should extend it voluntarily, in the exercise of its judgment
and, if necessary, in order that the trial may proceed fairly and im-
partially and lead to a just result. We have adverted to this matter
again because of the comparative frequency of such exceptions as this
one. In this case the judge acted quickly and administered a proper
caution. S. o, Hill, 114 N. C., 780. Counsel, no doubt, was exasperated
by the alleged conduct of the witness on the stand towards him, and was
in a measure, excusable for what he said, under the influence of the sup-
posed provocation, and certainly does not seem to have been blamable
for any intentional excess of deseription or dennnciation. We are not
ready to say that abuse by counsel may not be so gross, sometimes, as to
require the court to interfere of its own volition, without any appeal from

a party, but this question is not before us. See 8. v. Tyson, supra;
(226) 8. ». Davenport, supra. The remarks of counsel were checked by
the judge, and what the attorney afterwards said was addressed to
the court and not to the jury. We cannot see that any harm was done.
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It was sufficient that the judge promptly intervened and stopped counsel
in a proper manner, and his language was explicit, positive, and per-
emptory enough.

There was no error in the rulings of the court upon the questions of
evidence, and the judge was right in confining the trial to the material
questions in controversy.

The judgment will be modified as herein indicated.

Modified.

Cited: Bank v. Yelverton, 185 N.C. 319 ; Erskine v. Motors Co., 185
N.C. 493; S. v, Love, 189 N.C. 773; McNair v. Finance Co., 191 N.C.
716, 717; Bank v. Crowder, 194 N.C. 814; Lamborn v. Hollingsworth,
195 N.C. 353 Hood, Comr. of Banks, v. Martin, 208 N.C, 627; Welliams
v, Williams, 220 N.C, 811,

PAUL H. LEE v. BETTIE L. MONTAGUE ET AL.
(Filed 28 March, 1917.)

Tenants in Common — Deeds and Conveyances -—— Partition — Equality in
Value—Evidence.

Tenants in common of land under a devise that the locus in guo be
equally divided between them had the lands surveyed and executed mutual
conveyances to the other, each deed purporting to convey the same number
of acres, “more or less.”” One of them brought action thereafter against
the other with allegation and evidence tending fo show that his acreage
was substantially less than stated in his deed, which he had made good
by payment of damages to a purchaser, and sought to recover the amount
of his loss therein. Held, a division of lands in common rests upon
equality of value rather than acreage, and in the absence of allegation or
evidence tending to show an inequality in the former, a recovery was
properly denied.

Crvir acrrow, tried before Bond, J., at October Terny, 1916, of Waxe.

This is an action to recover the value of an alleged shortage of 81 acres
of land in a voluntary partition between the plaintiff and the defendant
as tenants in common, tried on the following agreed statement facts:

The mother of the plaintiff and the feme defendant owned the land
at the time of her death. She devised it to the plaintiff and the feme
defendant, to be equally divided between them. In 1907, December
18th, the plaintiff executed a deed to the feme defendant, and the feme
defendant and her husband executed to the plaintiff a deed, each deed
purporting to sever the unity of possession asg between them as tenants
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in common and to convey to the grantee in each deed the land covered by
the boundaries thereof, Those deeds were promptly probated and
(227) registered. The boundaries of the tract in each deed were gotten
from and in accordance with survey made by W. P. Massey, who
was county surveyor of Wake County, but the land is all in Johnston
County. The survey was made by said Massey by reason of a verbal
agreement between the plaintiff and the feme defendant and her husband
that he should survey the tract of land and divide it as near as could be
into two parts in accordance with the provisions of the will referred to.

There was no dispute as to the boundaries of the tract as an entirety,
The surveyor made his survey, made his map, and reported the division
in exact accord with the boundaries afterwards adopted by the two deeds.
If there was any difference in the quantity, the feme defendant had no
knowledge thereof. The feme defendant furnished no data and had
nothing to do with the survey. The old deed for the whole tract was fur-
nished to the surveyor by the plaintiff and the male defendant. The feme
defendant had nothing to do with directing any part of the survey, fur-
ther than to furnish from her mother’s old papers the old survey above
referred to.

The deed from the defendant to the plaintiff contained the exact
boundaries which both parties intended at the time it was written that
it should contain, and the deed from the plaintiff to the feme defendant
contained the exact boundaries which both sides intended it should con-
tain at the time it was written. They were executed and respectively
delivered on 18 December, 1907. Both deeds concluded the description
as follows: “containing 517 acres, be the same more or less.”

Neither party discovered any error, if any had been made, and made
no complaint about the division until October, 1911. Each party was
given right to draw, and did draw, lots for the shares they were to have.

In October, 1911, the plaintiff, Paul H. Lee, sold to the Raleigh Real
Estate and Trust Company the land which had been conveyed to him
by deed made by the feme defendant in the division between the plaintiff
and the defendant. In that sale the plaintiff sold to the said company
the land, assuming the acreage to be as stated in the deed which had been
made to him by the feme defendant and her husband. The description in
this deed concluded : “containing 517 acres, be the same more or less.”

It is admitted that before this suit was started, and before either party
had discovered any error, if any was ever made, the feme defendant and
her husband had sold the land conveyed to her by the deed from the plain-

tiff in said division,
(228)  In the fall of 1911 the Raleigh Real Estate and Trust Company
had a survey made of the land which they had bought from the
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plaintiff, and upon the strength of that survey set up the contention that
the land which had been conveyed to Paul H. Lee by the partition deed
contained about 81 acres less than the quantity called for in the deed to
said Lee from the feme defendant and her husband, and 40.5 acres less
than an equal division of the entire acreage would have entitled him
to according to the contention of the plaintiff, and, further, that they
had paid for 81 acres of land more than they got, and that the plaintiff,
Paul H. Lee, from whom said company had bought the land, should
refund to them the acreage value, which would amount to $1,5634, accord-
ing to the contention of said company, between said Paul H. Lee and said
Raleigh Real Estate and Trust Company.

The feme defendant and her husband were in no way connected with
the sale made by Lee, the plaintiff, to the Raleigh Real Estate and Trust
Company.

Without being sued by sald Raleigh Real Estate and Trust Company,
and accepting the survey made by said company as being correct; the
plaintiff refunded, in Oectober, 1911, to said Raleigh Real Estate and
Trust Company the amount claimed by them as representing the shortage
under the contract between Lee and said company.

This action was begun by the issuance of a summons 11 October, 1912,
At the time of said partition the defendant was and has been ever since
a feme covert.

After having refunded the alleged shortage claimed by said company,
the plaintiff bad some talk with the feme defendant in which intimation
was made by him that there should be a readjustment of the matter. As
to whether any actual demand on her was or was not made before the
issuing of the summons is disputed,

The defendants ever since the action was brought have denied liability.
It is contended by the plaintiff that the survey made by Massey, surveyor,
did not divide the land equally according to acreage. It is contended by
the defendant that it was divided correctly according to acreage, but that,
in any event, whether that be true or not, it was so divided as that the
part gotten by the plaintiff Lee represented half at least, if not more,
in value. '

The plaintiff contends that that part allotted to Lee was not half in
value of the entire tract at the time of the division.

When the feme defendant sold her land the deed for same was promptly
registered. The defendant, Bettie L. Montague, sold the land set apart
to her by the division before she had ever heard any complaint about
any alleged error. In Janunary, 1908, the feme defendant made said
sale,
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(229) His Honor held that the plaintiff was not entitled to recover,
and entered judgment accordingly, and the plaintiff excepted and
appealed.

William B. Snow for plaintiff.
James H. Pou for defendant.

Arrex, J. The plaintiff and the defendant were tenants in common
of the land devised to them by their mother, and equality of division
and partition could only be had upon the basis of the value of the land
and not of the number of acres. Revisal, sec. 2491; Sanderson v. Big-
ham, 40 8, C., 501; Howard v. Howard, 19 Conn., 317,

It follows, therefore, that there is no error in the judgment pronounced
as there is neither allegation nor proof that the land conveyed to the
plaintiff by the defendant is not equal in value to the land conveyed to
the defendant.

The authorities relied on by the plaintiff are not pertinent to the
present inquiry, as they are cases in which the owner of ‘the property
directed a division to be made by the acreage and not by value.

Affirmed.

Cited: Moore v. Baker, 224 N.C. 502.

INTERNATIONAT: HARVESTER COMPANY v. DANIEL CARTER.
(Filed 28 March, 1917.)

Vendor and Purchaser—Contracts—Parol Evidence—Fraud.

Where a purchaser of machinery has signed a written order stating that
it was not to be varied by parol representations of the seller’s agent, and
containing provision that it may be returned on certain conditions, with
which the purchaser has not complied, in the absence of evidence that the
agent had procured the contract by fraud, it may not be shown as a defense
in the seller’s action on the contract that his agent had made representa-
tions, precluded by the contract, as to its pulling stumps, which were false.

Arpear by plaintiff from Winston, J., at September Term, 1916, of
CUMBERLAND.

Cook & Cook, Sinclair, Dye & Ray, Mcintyre, Lawrence & Proctor,
McLean, Varser & McLean for plaintiff.
Robinson & Lyon, Oates & Herring, John G. Shaw, and V. C. Bullard

for defendant.
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Crark, O. J. This is an action on certain notes for the bal- (230)
ance due on an engine purchased by the defendant. The only
defense involved is that of fraud alleged by defendant to have been
practiced on him by plaintiff’s agent who sold defendant the engine,
upon the written contract signed by the defendant set out in the record.
This contract described the engine, with a stipulation against the order
being countermanded and providing that no agent had the power to
change the contract or warranty, and providing for notice to be given
if the engine should fail to work well, and that a man should then be
sent by plaintiff, and that if such agent could not make it work satis-
factorily, then the purchaser should immediately return the engine and
the price paid should be immediately refunded. The answer does not
allege that there was any fraud practiced by the defendant in inducing
him to sign the contract and notes, but alleges oral misrepresentation by
the agent as to the capacity of the engine to pull stumps. The defendant
made no contention on the trial that he had complied with the require-
ment in the contract by giving notice of the defect or that the plaintiff
had failed to send a man in consequence of such notice to remedy the
defect.

The defendant excepted to the following charge: “The plaintiff con-
tends that the contract upon its face, signed by the defendant, shows
that no such representations (as to stump pulling) as claimed by de-
fendant were made. That would be true and you would be bound by
that if this suit was upon the warranty; but as it is not a suit upon the
warranty, but is a suit upon the fraud, if any was committed, then the
plaintiff gets no benefit from anything that appears upon the face of the
contract so far as the representations were concerned. It is not a suit
upon the warranty, but suit based upon alleged fraud.” This was
erroneous, for it eliminated the effect of the recital in the contract, which
the defendant admits he signed, to the effect that no other representa-
tions than those contained in the contract were made and that the agent
had no authority to make other representations, and allowed the jury to
set aside the slip signed by Carter admitting his satisfaction with the
engine.

The defendant could read and write and was a man of intelligence,
and there is no evidence that there was fraud and misrepresentations
in procuring his signature to the contract or the satisfaction slip signed
by him, on which he noted in his own handwriting the words “except
as to extension rims.” TUnder such circumstances the purchaser who
has had full opportunity to read a written contract of purchase, volun-
tarily signed by him without fraudulent inducement or device, cannot
show that the vendor’s agent by parol warranted the machine or that it

279



IN THE SUPREME COURT. [173

HARVESTER CO. v. CARTER.

was not a second-hand machine, when, as in this case, it appears
(231) on the face of the contract that the parties understood that this

was a second-hand machine and that the agent was without au-
thority to vary the written terms of the contract. Machine Co. v. Mc-
Clamrock, 1582 N. C., 405, which is on all-fours as to the facts with this
case.

In Machine Co. v. Feezer, 152 N. C., 516, where the answer alleged
fraud and misrepresentation by the vendor in making the contract of
sale by false representations as to the weight and capacity of the ma-
chinery, the quality of work it would do, the amount of power it would
require to properly run it, and that these representations were falsely
and frandulently made, it was held proper to submit to the jury the
question of fraud in the factum to set aside the written contraect; but
that is not the case here. The court erred in permitting the jury to
consider as evidence of fraud the contention of the defendant that there
were misrepresentations made by the agent as to the capacity of the
engine for pulling stumps when there was no evidence of fraud in
procuring the contract to be signed, in which contract there was an
express stipulation that no agent had power to make any changes in
the contract or warranty and requiring notice to be given if the engine
should not come up to the terms of the contract, and such notice was
not given, and opportunity not furnished to the vendor to examine into
and correct the alleged defect if such there was.

The charge was a misconception of the scope of this defense, which
does not rest upon fraud or misrepresentation in procuring the execu-
tion of the contract, but upon an alleged misrepresentation by the ven-
dor’s agent, outside the contract, which contract was voluntarily signed
by an intelligent man without any fraud in its procurement and which,
upon its face, stipulated against liability for any implied warranty or
change of the stipulations in the contract.

Error.

Cited: Muwrray Co. v. Broadway, 176 N.C. 151; Fay v. Crowell, 182
N.C. 584; Colt v. Kimball, 190 N.C. 172 ; Colt v. Springle, 190 N.C. 230;
Perry v, Surety Co., 190 N.C. 289 ; Furst v. Merritt, 190 N.C. 402, 404;
Laundry Machinery Co. v. Skinner, 225 N.C. 289, 290, 291; Walston .
Whitley & Co., 226 N.C. 540.
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ORVIS BROTHERS & CO. v. HOLT-MORGAN MILLS.
(Filed 28 March, 1917.)

1. Imstructions—Illegal Contract — Cotton Futures — Special Requests —
Trials—Statutes.

The trial judge is required by our statute to state in a plain and correct
manner the material portions of the evidence given in the case and explain
the law arising thereon, Rev., sec. 535 ; and where in an action upon con-
tract it ig alleged in defense, with evidence to support it, that the contract
was 'a wagering one in cotton futures (Rev., secs. 1689, 3823, 3824) the
judge should to some extent explain the statute, the consideration of the
contract which would make it illegal, and the law applicable; and his
merely placing the burden on defendant, and instructing the jury to answer
the issue “Yes” if the defendant had shown it was illegal, but if it had
failed in this respect to answer it “No,” is insufficient and constitutes
reversible error, though no special requests were tendered on this phase
of the casge.

2, Contracts—Wagering—Bills and Notes—Courts.

A note given for margins upon an illegal contract for cotton futures,
without intention of delivery of the cotton, cannot be collected by suit in
our courts, and the promisor’s repeated promise to pay it cannof impart
any validity to it.

Crvir actron, tried before Winston, J., and a jury, at Septem- (232)
ber Term, 1916, of CUMBERLAND.

The action was brought to recover the amount of a promissory note
made by the defendant to the plaintiffs 25 March, 1915, for $2,100, due
sixty days after date. Plaintiff introduced the note in evidence and then
rested. Defendant alleged that the note was given for marging upon what
is known as “futures” or contracts in the form of sale of cotton to be
delivered in the future, when there was no real intention to deliver the
cotton, but merely to settle them by paying the differences in prices
according to the rise or fall in the market. There was evidence tending
to show that the original note was given for such margins and renewed
from time to time. The jury returned the following verdict:

1. At the time of the alleged indebtedness to Orvis Bros. & Co. by the
defendant, and at the timc of the exceution of the note sued on, was
the defendant Holt-Morgan Mills engaged in the ordinary course of its
business in the manufacture of cotton? Answer: “Yes.”

2. Is the defendant indebted to the plaintiff; and, if so, in what
sum? Answer: “$2,100 and interest from 25 March, 1915.” ’

3. Was the note in question based on a contract for cotton on mar-
gins and without any intention of the contracting parties to deliver or
receive the actual cotton? Answer: “No.”
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Judgment for the plaintiff, and appeal by defendant.

Johnson & Johnson for plaintiff.
Robinson & Lyon and Cook & Cook for defendant.

WaLkeg, J.; after stating the case: The charge of the judge was very
meager. He simply instructed the jury that the burden was upon the
defendant, and if it had shown that the contract was illegal, they should
answer the third issue “Yes,” but if it had failed in this respect they

should answer it “No.” We do not think this was an adequate
(233) charge or a compliance with the statute. All the evidence tended

to show that the contracts for the pretended sales of cotton were
condemned by our statute. Revisal secs. 1689, 3823, 8824, There was
no instruction or intimation to the jury as to what would be an illegal
contract and in this respeet the jury were left, without any aid from
the court, to pass upon the validity of the note according to their own
notion of the law. The statute requires that “The judge shall state in a
plain and correct manner the evidence given in the case and declare, and
explain, the law arising thereon.” This was not done. The jury were
not told what would constitute an “illegal consideration” or a “gambling
contract” under the statute in cases of this kind. Nor was anything of
‘the kind said to them which was calculated to enlighten their minds upon
this vital question in the case. The judge must instruct the jury as to
the law of the case in some way, even if it be a general statement of the
same. In the latter event, if either party would have more special
instructions given, he must ask for them.

We said in Sémmons v. Davenport, 140 N, C.) 407: “The rule which
requires that the complaining party should ask for specific instructions
if he desires the ease to be presented to the jury by the court in any
particular view, does not of course dispense with the requirement of the
statute that the judge shall state in a plain and correct manner the
material portions of the evidence given in the case and explain the law
arising thereon. Revisal, sec. 535; S. v. Kale, 124 N, C., 816.” The
statute clearly defines what is an illegal contract where there is no real
sale, but merely an agreement for an adjustment upon the basis of the
differences in the prices of the commodity at the time fized. Gregory’s
Supplement, sec. 1689. But the jury are not supposed to know these
provisions or to understand them, and their meaning should have been
explained to them, not in every phase or view of the matter, but at least
in a general way, so that they might comprehend the inquiry submitted
to them,
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We said in Fdgerton v. Edgerton, 153 N. C., 167: “The form of the
contract is not conclusive in determining its validity when it is assailed
as being founded upon an illegal consideration and as having been made
in contravention of public policy. If under the guise of a contract of
sale the real intent of the parties is merely to speculate in the rise or
fall of the price and the property is not to be delivered, but only money
is to be paid by the party who loses in the venture, it is a gambling
contract and void.” And again: “When, however, there is no real
transaction, no real contraet for purchase or sale, but only a wager upon
the rise or fall of the price of stock, or an article of merchandise in the
exchange or market, one party agreeing to pay, if there is a rise,
and the other party agreeing to pay if there is a fall in price, (234)
the agreement is a pure wager., No business is done—nothing is
bought or sold or contracted for. There is only a bet.”

In this case, was it the intention of both parties that the cotton should
not be delivered, or was it their purpose to conceal, in the deceptive
terms of a fair and lawful contract of sale, a gambling deal, or trans-
action, by which they contemplated no real bargain as to the article
agreed to be delivered? If so, the contract is void. Holt v. Wellons,
163 N. C., 124, We said in that case: “Of course, the law deals only
with realities and not appearances—the substance and not the shadow.
It will not be misled by a mere pretense, but strips a transaction of its
artificial disguise in order to reveal its true character. It goes beneath
the false and deceitful presentment to discover what the parties actually
intended and agreed, knowing that ‘the knave counterfeits well—a good
knave.” It always rejects the ostensible for the real in looking for fraud
or a violation of law. The essential inquiry, therefor, in every case is
as to the necessary effect of the contract and its true purpose.” See, also,
Harvey v. Pettaway, 156 N..C., 875, and numerous cases cited therein.
A proper form of the issue in cases like this one is suggested in Rankin v.
Mitchem, 141 N, C. at p. 281.

Another question is, can plaintiff recover upon the note if it was given
in payment of margins due on contracts ostensibly for the sale of cotton,
but really with no intention of a delivery?

It is said in Embrey v. Jameson, 131 U. 8., 347: “While there are
authorities that seem to support the position taken by the defendant in
error, we are of opinion that, upon principle, the original payee cannot
maintain an action on a note the consideration of which is money ad-
vanced by him upon or in execution of a contract of wager, he being a
party to that contraet, or having directly participated in the making of
it in the name or on behalf of one of the parties.” That case was cited
with approval in Garseed v. Sternberger, 135 N. C., 502, where it was
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held: “If a broker or other agent is employed to carry out an illegal
transaction, and is privy to the unlawful design, and by virtue of his
employment performs services, makes disbursements, suffers losses, or
incurs liabilities, he has no remedy against his prinecipal. Not only is
this true, but it has been held that any express promise made by the
principal to reimburse him is void, citing Embrey v. Jamison and other
cases. Both cases were approved in Burrus v. Witcover, 1568 N. C.; 384,
with a full discussion by Justice Allen.

If the jury believed the evidence as it now is, and found the facts to

be in aécordance with it, defendant was entitled to their verdiet
(235) (Holt v. Wellons, 163 N. C., at p. 130), and failed to receive it,

perhaps, because the jury were not informed as to the law. Errors
in rulings upon the admission and exclusion of testimony were alleged,
but they need not be noticed.

Repetitions of the promise to pay it did not impart any validity to
the note. It was just as void as before, if the consideration was margins
due on “futures,” or gambling contracts, plaintiff being a party to the
original transaction and note and continuing as such. Cobb v. Guthrie,
160 N. C,, 313; Garseed v. Sternberger, supra; Burns v. Tomlinson, 147
N. C., 645; Burrus v. Witcover, supra.

There was material error in the charge.

New trial.

Cited: Power Co. v. Power Co., 175 N.C. 680; Futch v. E. R., 178
N.C. 284 ; Bowen v. Schnibben, 184 N.C. 251; Welles & Co. v. Satter-
field, 190 N.C. 95; Moore v. Schwartz, 195 N.C. 550; Williams v. Coach
Co.,197 N.C. 15; Bodie v. Horn, 211 N.C. 397; Switzerland Co. v. High-
way Com., 216 N.C. 459 ; Kilman v. Silbert, 219 N.C, 136; Barnes v.
Teer, 219 N.C. 825; Chambers v. Allen, 233 N.C. 198; Bank v. Phillips,
236 N.C. 476.

C. H. ZIBLIN v. T. H. LONG.
(Filed 28 March, 1917.)

Reference—Exceptions—Issues—Trial by Jury.

A party to a compulsory reference, who has duly excepted thereto, is
not entitled to a jury trial by excepting specifically to the findings of fact,
for he must also aptly tender the issues he desires to be answered by the
jury, or he will be deemed to have waived the right.

Arprar by defendant from Connor, J., at November Term, 1916, of

PexDER.
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This action was begun before the clerk of the Superior Court of
Pender for the purpose of establishing a disputed boundary line in the
nature of processioning proceedings. The clerk gave judgment in favor
of the plaintiff and on appeal the case was fransferred to the civil-issue
docket, where a compulsory reference was made, to which order both the
plaintiff and defendant excepted and demanded a jury trial upon the
issues raised by the pleadings. On the coming in of the report of the
referee at a subsequent term there were four findings of fact and four
conclusions of law by the referee, all adverse to the defendant, who
excepted to each and also demanded a jury trial upon each finding of
fact. The defendant did not, however, eliminate and present the issues
of fact which he desired presented to the jury.

C. E. MeCullen and C. D. Weeks for plaintiff.
McClammy & Burgwin for defendant.

Crark, C. J. This appeal presents the single question whether (2386)
the court ruled correctly in refusing to submit the case to the jury
upon defendant’s exeeption to the report of the referee.

This case is almost identical, on this point, with Ogden v. Land Co.,
146 N. C., 443, where it is said: “As each exception was made, the
defendants merely stated that as to the matters and issues embraced in
said finding they and each of them demand a jury trial. The defend-
ants did not specify the particular fact controverted upon which they
think an issue should be submitted to the jury, nor do they formally
tender an issue upon each finding of fact against them to which they
excepted.”

In the same case the Court further said that the appellant had waived
the right to a trial by jury “by not pointing out the questions or issues
of fact raised by the exceptions and presenting such issue as they deem
necessary to cover all the controverted facts,” citing Driller Co. w.
Worth, 117 N. C., 515, which is the leading case on the subject, and
Simpson v. Scronce, 152 N. C,, 594, In the present case, as in those,
there was a compulsory reference, excepted to when made, but upon the
coming in of the report the defendant merely excepted to each of the
four findings of fact and said: “Therefore, the defendant demands a
jury trial of the said finding of fact.” It was held in Driller Co. .
Worth, supra, which has been often cited since (see Anno. Ed.), that
this was insufficient and that it is a “reasonable requirement that the
demand for a jury trial should be deemed waived if not made by specific
exception and limited to the points upon which there has been a joinder
in the pleadings”; that is, the appellant is required not merely to point
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out the findings of fact of the referee excepted to (which merely presents
such findings for review by the judge and upon which the ruling of the
judge is final, if there is any evidence), but the party excepting must go
further, in order to preserve his right to a trial by jury, by formulating
the issues raised by the pleadings and presenting them with his demand
for a trial by jury of such issues. This the defendant did not do. Even
when there is no compulsory reference the appellant must formulate and
tender issues.

The judgment of the court below is

Affirmed. :

Cited: Bartlett v. Hopkins, 235 N.C, 168.

(237)

DORA C. KEZIAH axp ADA M. LITTLE v. SAMUEL O. MEDLIN.
(Filed 28 March, 1917.)

Estates Tail—Statutes—Fee Simple—Tenants in Common—Descent.

A devise of lands for life, followed by a separate paragraph, to the
“podily heirs” of the devisees named after their death, creates an estate
in fee tail, which is enlarged into a fee simple under our statute (Rev,,
sec. 1578), creating a tenancy in common, which, although the land is
undivided, would descend to the heirs at law of the deceased devisees.

ConTrOVERSY without action, submitted to Cline, J., at December
Term, 1916, of Unrox,

His Honor rendered judgment in favor of plaintiffs, and defendant
appealed.

Stack & Parker for plaintiffs.
T. F. Limerick for defendant.

Broww, J. The facts set out in the record are to the effect that
plaintiffs contracted to sell defendant and defendant agreed to buy a
fee-simple estate in the land devised to them by the will of their father.
Defendant refused to comply with the contract, on the ground that feme
plaintiffs did not have and could not convey a fee-simple interest in said
shares of land. The only point involved is whether feme plaintiffs took
a fee-simple estate under the will of their father.

In paragraph 1 of said will a tract of land is given for life to one
of the sons. In paragraph 2 another tract is given for life to another
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son. In paragraph 3 the remainder of the realty is devised to the seven
daughters, two of whom are the feme plaintiffs, for life. Paragraph 4
is as follows: “I will and devise that all land bequeathed in paragraphs
one, two, and three (1, 2, and 3), of this my last will and testament for
and during the natufal lives of the parties named in said paragraphs 1,
2, and 3 shall at the deaths of the said parties named in said paragraphs
go to the bodily heirs of the parties whose names are given in said para-
graphs 1, 2 and 3 above.”

His Honor correctly held that the feme plaintiffs took an estate in
fee under the will. In paragraph 3 the testator devises his lands to his
seven daughters for life. The feme plaintiffs are two of his seven daugh-
ters mentioned by name in said paragraph.

The next paragraph provided that at the death of the said daughters,
who are named in paragraph 3, the lands go to their bodily heirs, thus
creating an estate in fee tail, which by the statute is enlarged into
a fee simple. Rev., 1578. Sessoms v. Sessoms, 144 N, C,, 121; (238)
Jones v. Ragsdale, 141 N. C., 200, and Maynard v. Sears, 157
N. C,, 1, are directly in point.

It is immaterial that the devise is to the seven daughters for life, as
by section 4 of the will the limitation over is to their bodily heirs, thus
creating a tenancy in common in fee in the seven daughters. Upon
the death of any one of the daughters, her share, although the land be
undivided, would descend to her heirs. The limitation in the fourth
clause of the will “at the deaths” of the several daughters does not
create.a contingent remainder,

In Perry v. Hackney, 142 N. C., 369, the limitation was to the lawful
heirs of her body (a granddaughter) after her death. It was held that
the rule in Shelley’s case applied and that the granddaughter took an
estate in fee.

The case of Richardson v. Richardson, cited in brief of appellant, is
not in point. There the devise was to S. for life, and at her death to
J. for life, and at his death to his children if he should have any living,
and, if he should leave no children, then to his brother; and it was held
that the remainder devised to J. was a contingent remainder. This
subject has been very recently considered in McSwain v. Washburn, 170
N. C., 363, and the rule adhered to that a limitation to M. for life and
at her death to the heirs of her body vests in her a fee-simple estate under
the rule in Shelley's case.

Affirmed.

Cited: Harward v. Edwards, 185 N.C. 605; Elledge v. Parrish, 224
N.C. 399.

b
[od]
-1
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WILLIE M. POPE v. A. R. McPHAIL.
(Piled 4 April, 1917.)
Statute of Fraud—Deeds and Conveyances—Escrow~—Specific Performance

—Damages—Registration.

A good and sufficient deed executed in pursuance of a parol contract to
convey land, and placed in escrow, is a sufficient writing within the intent
and meaning of the statute of frauds for the grantee to recover damages
for a breach of contract to convey, especially when his grantor has con-
veyed the land to another who holds under a prior recorded deed.

Crvir action to recover damages for breach of contract to sell land,
tried before Stacy, J., and a jury, at September Term, 1916, of HarNurT.
On denial of liability, the jury rendered the following verdict on issues
as to defendant Mc¢Phail :
(239) 1. Did the defendant eontract and agree to sell the said land
in question to the plaintiff, as alleged in the complaint? Answer:
((YeS.?’

2. Did the defendant A. R. Mec¢Phail prepare, execute, and sign a
deed to said land in accordance with such contract, as alleged in the
fourth paragraph of the complaint? Answer: “Yes)”

3. If so, has deed been destroyed? Answer: “Yes.”

4. Did the defendant A. R. McPhail breach his contract with the
plaintiff, as alleged in the complaint? Answer: “Yes.”

5. What damages, if any, is plaintiff entitled to recover? Answer:
“$1,000.”

Judgment on the verdict, and defendant excepted and appealed, rely-
ing for error on the refusal of the judge to order a nonsuit and for the
reason that there was no memorandum of the contract in writing as
required by the statute of frauds.

E. F. Young and Clifford & Townsend for plaintiff.
J. R. Baggett for defendant.

Hoxr, J. The evidence on the part of the plaintiff tended to show
that in July, 1911, defendant entered into an oral contract with plain-
tiff to sell the latter a tract of land in Sampson County, N. C., of 640
acres, sufficiently designated and described, for the sum of $7,000, to
be evidenced by plaintif’s notes, one for $2,500, due 1 September,
1911, and a second note for $4,500, due 1 December, 1912, and that,
pursuant to said verbal contract, defendant and wife prepared and
signed a deed for the property and for the consideration stated, which
was duly probated, purporting to convey the said land to plaintiff,
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and plaintiff and wife executed promissory notes due and a mortgage
on the land to secure the same, and these papers, with a memorandum
in writing also signed by the parties, were delivered to the Bank of
Clinton, N. C., to hold in escrow until defendant could secure a com-
plete title to the land which he was selling, the memorandum referred
to being to the effect that the papers should be held in escrow, ete.;
that in violation of the contract defendant MecPhail took the papers
from the Bank of Clinton or in some way procured the same, and
having destroyed his deed, sold and conveyed the land to a third party
at an advanee price of $1,900, the purchaser now holding the land
under a deed duly registered. Upon this testimony the motion for
nonsuit was properly overruled, and, the jury having found the same to
be true, plaintiff has a clear right of action. While there is much author-
ity to the contrary, it is the rule in this jurisdiction that when parties,
having entered into an oral contract to sell land, prepare and sign

a written deed substantially expressing the bargain, and deliver (240)
the same in escrow, such a deed is a sufficient “memorandum”
within the meaning and requirement of our statute of frauds, and the
contract may be considered and dealt with as a valid and binding agree-
ment. We so held at the present term, in Vinson v. Pugh, p. 190, Asso-
ctate Justice Brown delivering the opinion, and Flowe v, Hartwick,
167 N. C., 452, and Magee v. Blankenship, 85 N. C., 563, are in recog-
nition of the prineiple. A similar ruling has been made in other States
by courts of recognized authority. Moore v. Ward, 71 W. Va., 393;
Pavill v. McKinley, 50 Va., 1; Bowles v. Woodson, 47 Va., 78; Johnston
v, Jones, 85 Ala., 286, and Campbell v, Thomas, 42 Wis., 437, seem to
sustain the position. Plaintiff, then, having a valid contract to purchase
the land, which was wrongfully broken by defendant, is entitled to recover
the damages he has sustained by the breach. This being a contract to
convey land, he has ordinarily an additional remedy by action for specific
performance ; but he is not confined to that in any case. He can always
avail himself of an action for damages for such wrong if he so elects,
Warren v. Dail, 170 N, C., 406, a right emphasized in this instance by
the fact that defendant has conveyed the property to a third person, who
holds by conveyance of prior registry, and plaintiff’s remedy, by specific
performance, is no longer available.

There is no error, and judgment in plaintiff’s favor is affirmed.
No error.

Cited: Harper v. Battle, 180 N.C. 876; Oxendine ». Stephenson, 195
N.C. 289; Austin v. McCollum, 210 N.C. 818; Atken v. Andrews, 233
N.C. 305.
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J. A, MEADOWS v. POSTAL TELEGRAPH AND CABLE COMPANY.
(Filed 4 April, 1917.)

Telegraphs—Commerce—Federal Control-——Federal Decisions—Unrepeated
Messages—Extra Charge.

The amendment by Congress passed in 1910 to the Federal Employers’
Liability Aect subjects interstate messages by telegraph to the provisions
of that act, requiring that charges therefor shall be reasonable, classifying
them into day, night, repeated, unrepeated messages, etc.,, and permitting
different rates to be charged for the different classes of messages. Held,
Congress having assumed entire control of interstate messages, the de-
cisions of the Federal courts are controlling, and thereunder a stipulation
on the message blank that no recovery can be had beyond the toll paid for
the message, unless repeated upon the payment of an extra charge, is valid
and enforcible, when suit is brought upon the contract, in the courts of
this State.

(241)  Crvir acrior, tried before Lyon, J., and a jury, at November
Term, 1916, of Cravex,
Plaintiff brought this action to recover damages for failure to transmit
correctly and deliver the following telegram:

“J. A. Muavows,
New Bern, N. C.
Bot ten May corn 49 one-eighth
GarpNer V. Va. NEss.”

The message was sent under the following contract, which was printed
on one of the company’s blanks: “The Postal Telegraph-Cable Company
(Incorporated) transmits and delivers this message subject to the terms
and conditions printed on the back of this blank. Send the following
message, without repeating, subject to the terms and conditions printed
on the back hereof, which are hereby agreed to.”

“The Postal Telegraph-Cable Company (Incorporated) transmits and
delivers the within message subject to the following terms and conditions:
To guard against mistakes or delays, the sender of a message should order
it repeated; that is, telegraphed back to the originating office for com-
parison. For this, one-half the regular rate is charged in addition. It
is agreed between the sender of the message on the face hereof and the
Postal Telegraph-Cable Company that said company shall not be liable
for mistakes or delays in the transmission or delivery, or for nondelivery,
of any unrepeated message, beyond the amount received for sending the
same, nor for mistakes or for delays arising from unavoidable interrup-
tion in the working of its lines, or for ervors in cipher or obscure messages,
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And this company is hereby made the agent of the sender, without lia-
bility, to forward any message over the lines of any other company when
necessary to reach its destination. Correctness in the transmission of
messages to any point on the lines of the company can be insured by con-
tract in writing, stating agreed amount of risk, and payment of premium
thereon, at the following rates, in addition to the usual charge for repeated
messages, viz.: One per cent for any distance not exceeding 1,000 miles,
and 2 per cent for any greater distance. No responsibility regarding
messages attaches to this company until the same are presented and
accepted at one of its transmitting offices; and if a message is sent to such
office by one of this company’s messengers, he acts for that purpose as the
agent of the sender. Messages will be delivered free within the estab-
lished free-delivery limits of the terminal office. For delivery at a greater
distance a special charge will be made to cover the cost of such
delivery. This company shall not be liable for damages or statu- (242)
tory penalties in any case where the claim is not presented in writ-
ing within sixty days after the message is filed with the company for
transmission. This is- an unrepeated message and is transmitted and
delivered by request of the sender under the conditions named above.
Errors can be guarded against only by repeating a message back to the
sending station for comparison. The above terms and conditions shall be
binding upon the receiver as well as the sender of this message. No
employee of this company is authorized to vary the foregoing. The same
being delivered to the defendant at its office in Chicago to be delivered
to plaintiff at New Bern, N. C.”

As delivered to plaintiffs in New Bern, the message read as follows:

“J. A. Meanows,
New Bern, N. C.
Bot ten May corn 48 one-eighth.
GarpiNer B. Vaxwmss.”

There was evidence of the plaintiff tending to show the above stated
facts, and also that plaintiff bought the corn to fill an existing contract
for the sale of meal, and that while they made a profit on the meal trans-
action, they lost on the corn by reason of defendant’s error in negligently
transmitting the message. Defendant introduced no evidence. A pre-
liminary motion was made in the Superior Court to dismiss on two
grounds, but as the opinion of the Court is with the defendant for another
reason, this question is not considered.

The case originated in a justice’s court and was carried by appeal to
the Superior Court, where the jury, under the evidence and the instrue-
tions of the court, returned the following verdict for the plaintiff:
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1. Did the defendant negligently fail to deliver the message sent to
plaintiff by Gardiner B. Van Ness, as alleged in complaint? Answer:
((YeS'”

2. What damage, if any, is plaintiff entitled to recover? Answer:
“$100.”

Judgment for the plaintiff, and appeal by defendant,

Guion & Guion for plaintiff.
D. E. Henderson for defendant,

Warxer, J., after stating the case: Plaintiff introduced all the evi-
dence showing the message and the contract as above stated.

(243)  This and other State courts have held that the stipulation as to
repeating messages for a higher charge is one restricting the lia-

bility of the defendant for negligence, and is void, as being against public
policy. Lassiter v. Tel. Co., 89 N, O, 334; Hendricks v. Tel. Co., 126
N. C., 304. Other courts, including the highest Federal court, hold that
such stipulations are valid, 37 Cye., 1684 ef seq., where the principal cases
are collected in the notes. Primrose v. Tel Co., 154 U. 8., 1 (38 L. Ed,,
883). We have held that sender and sendee are both bound by the valid
stipulations of the contract, as, for instance, the one prescribing the time
for bringing suit for damages, limiting it to sixty days after receipt of
the telegram or knowledge of its nondelivery. But sinee this Court and
others have adjudged the stipulation, as to repeating messages, to be
invalid, a radical change has been wrought in the control and manage-
ment of carriers, telegraphs, and telephone companies doing an interstate
business and traversing more than one of the States. Congress passed the
Employers’ Liability Act, which is applicable to interstate railroads, and
thereby materially changed the prineiples upon which the liability of the
employer to his employee, who is injured while at the time engaged in
performing a duty in interstate commerce, is determined. Fleming v.
E. R.,160 N. C., 196; Lloyd v. B. R., 166 N. C., 24; Tilghman v, R. R.,
167 N. C., 163 (same case on writ of error, 8. 4. L. Railway Co. v. Tilgh-
man, 237 U. 8., 499, 59 L. Ed., 1069) ; Rwlway Co. v. Renn, 241 U. S,,
290 (60 L. Ed., 1006) ; and although an action is brought by the employee
in the State court, the rule as to liability created by the act of Congress
is the applicable one in the trial of the case, except as to certain methods
of practice and procedure (Fleming’s case, supra) in the local court. By
an amendment to the “Aect to regulate Commerce,” passed by Congress on
18 June, 1910, interstate telegraph and telephone companies were made
subject to the rules and regulations of that act, in the particulars set forth
by the amendment, and, as the courts who have since considered the
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question have held, Congress has occupied the entire field of interstate
commerce, or traflie, with respect to such companies, and especially with
reference to the transmission of messages from one State to another.
The amendment of 1910 reads as follows: “All charges made for any
service rendered or to be rendered in the transportation of passengers or
property and for the transmission of messages by telegraph, telephone, or
cable, as aforesaid, or in connection therewith, shall be just and reason-
able; and every unjust and unreasonable charge for such service or any
part thereof is prohibited and declared to be unlawful: Provided, that
messages by telegraph, telephone, or cable, subject to the provisions

of this act, may be classified into day, night, repeated, unrepeated, (244)
letter, commercial, press, Government, and such other classes as

are just and reasonable, and different rates may be charged for the differ-
ent classes of messages.”

_ Before the passage of the amendment of 1910 there had been no legis-
lation by Congress affecting or conflicting with State statutes and other
laws respecting the liability of telegraph companies for negligence in
transmitting and delivering interstate messages, and therefore the local
rule of law prevailed and was controlling in fixing such liability. Tel. Co.
v, James, 162 U. 8. 650 (40 L. Ed., 1105) ; Commercial Milling Co. case,
218 U. 8., 406 (54 L. Ed., 1088); C'rovo case, 220 U. S., 364 (55 L. Ed.,
498).

A neighboring State court, in reviewing the above cases and others,
adopts the language of the Court by which they were decided, and having
final authority to declare the law upon the subject, and held, in substance,
that where the State statute did not unfavorably affect or embarrass the
telegraph company in the course of its employment, it would be held valid
until Congress spoke on the subject. These decisions are based upon the
fact that at the time they were rendered no congressional legislation
existed on the subject. Such judicial utterances would mean nothing
unless they meant that when Congress did act and undertake to regulate
telegraph companies in the matter of the transmission and delivery of
interstate messages the statutes of the State on the subject would be super-
seded by the action. “It would be inconvenient, as well as unnecessary,
to recite the detailed provisions of the act of Congress approved 18 June,
1910. Tt is sufficient to say that by it Congress has ocoupied the field of
regulation with respect to interstate telegrams, and hence the State statute
imposing a penalty for failure to make prompt delivery can no longer be
invoked in such cases. The act of Congress has ousted the State of juris-
diction over the subject.” Tel. Co. v. While, 113 Va,, 421; W. U. Tel. Co.
v. Bilisoly, 82 S. E. (Va.), 91. The Virginia court was there dealing
with a statute of that State imposing a penalty on the telegraph company
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for negligence in transmitting or delivering a message, though interstate
in character, and held that since the amendment of 1910 was enacted by
Congress, its former decisions in regard to the validity of that statute had
1o longer any force or effect as they conflicted with the provisions of the
new law., They were not, of course, reversed, but merely displaced by the
new rule adopted by Congress for the determination of cases arising under
its recent amendment to the Commerce Act. And so we must say with

reference to our own decisions, which equally conflict with the act
(245) of Congress, as we have hefore said of those which had been ren-

dered in cases before the Employers’ Liability Act was passed, and
which conflicted with it.

The Supreme Court of Maine has recently had this question under
consideration, It had held in the Awyer case (79 Me., 493) that the
stipulation as to repeating messages was against public policy and
void, and that a mere mistake in the transmission of the words of
a message raised a presumption of negligence. Referring to the amend-
ment of 1910 to the Interstate Commerce Act, the same court in a later
case (Haskell v. Postal Tel. Co., 114 Me., 219) said: “Many changes
have occurred in business and business regulation in the twenty-eight
vears since the decision in the Ayer case and the creation of the Interstate
Commerce Commission. The decision stands, but the Commerce Act has
expanded until it comprehends and includes the questions involved in the
case at bar, and, so including, it must perforce, being the supreme law,
suspend the operation of any State statute or regulation, or the force and
effect of any decision in opposition thereto, the Ayer case among the rest,
so far as they conflict with the act of 18 June, 1910. The rule does no
violence to any State corporation, or individual, and is in keeping with
the sentiment and reasons underlying sound public policy, the highest
good, the best interest of all the people, not that of one State or one
locality.” The Court held that by the amendment of 1910 telegraph com-
panies engaged in interstate business were subject now to the provisions
of the Federal statute regulating commerce between the States, and that
the State courts are bound to recognize the change in the law and to
decide in accordaneé therewith; and, further, that it is especially their
duty to follow the construction placed on the contracts of telegraph com-
panies as to repeating messages and so forth which has been sanetioned
by the highest of the Federal courts. In Williams v. W. U. Tel. Co., 203
Fed. (Dist. of Col.), 140, the Court said: “It is apparent that the Inter-
state Commerce Act expressly recognizes the right of the telegraph com-
pany to charge for repeated messages different rates from those charged
for unrepeated messages.” The same Court, in Tel, Co. v. Dant, 42 App.
(Dist. of Col.), 398, said in reference to the amendment of 1910: “Mes-
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sages by telegraph, telephone, or cable, subject to the provisions of this
act, may be classified into day, night, repeated, unrepeated, letter, com-
mercial, press, Government, and such other classes as are just and reason-
able, and different rates may be charged for the different classes of mes-
sages. . . . By this act express authority is given for the different classi-
fications of messages, and the charge of different rates for the
different classes is also expressly authorized. Repeated and unre- (246)
peated messages were well known to the art, and, of course, it must

be presumed that Congress intended the words to be given their ordinary
meaning. Prior to the enactment of this statute, as we have seen, the
court of last resort had ruled that, in the absence of State statutes to the
contrary, it was competent for a telegraph company to make such classi-
fication of its messages. Primrose v. Western Union Tel. Co., 154 U, 8.,
1 (14 Sup. Ct., 1098, 38 L. Ed., 883). Congress, therefore, in express
terms has sanctioned the practice theretofore existing.”

This whole subject, with special reference to the act of 1910, amending
the Interstate Commerce Law and bringing all interstate messages under
the influence and control of Federal legislation, has most recently been
fully considered and exhaustively discussed in the two cases of W. U. Tel.
Co. v. Biltsoly (Va.) supra, and Boyce v. W. U. Tel. Co., 89 S. E., 106;
and in the former the Court held that the sendee, who had not paid for
the message, could recover nothing for a mistake in it caused by negli-
gence, as the message was not repeated, the requirement as to repeating
messages and the classification of messages contained in the contract being
reasonable, since Congress had legislated with reference thereto; and in
the latter case it was held that the sender, for the same reason, could
recover only the amount paid by him for the message. The Supreme
Court of the United States had held before the passage of the amendment
of 1910 that a contract such as the one under which this message was
sent was reasonable and valid. Primrose v. W. U. Tel. Co., 154 U, 8., 1,
As that decision has stated the governing rule in cases like this one, and
must be followed by us, it will not be amiss to quote fully from it, so as
to understand from the Court’s own language the reasons which had led
the Court to its conclusion that the contract is binding. The Court said:
“In the earliest American case, decided by the Court -of Appeals of Ken-
tucky, the reasons for upholding the validity of a regulation very like
that now In question were thus stated: ‘The public are admonished by the
notice that in order to guard against mistakes in- the transmission of
messages, every message of importance ought to be repeated. A person
desiring to send a message is thus apprised that there may be a mistake
in its transmission, to guard against which it is necessary that it should
be repeated. He 1s also notified that if a mistake occur the company will
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not be responsible for it unless the message be repeated. There is nothing
unreasonable in this condition. It gives the party sending the message

the option to send it in such a manner as to hold the company re-
(247) sponsible, or to send it for a less price at his own risk. If the

message be important he may be willing to pay the cost of repeat-
ing the message. This regulation, considering the accidents to which the
business is liable, is obviously just and reasonable. It does not exempt
the company from responsibility, but only fixes the price of that responsi-
bility, and allows the person who sends the message either to transmit it
at his own risk at the usual price, or, by paying in addition thereto half
the usual price, to have it repeated, and thus render the company liable
for any mistake that may oceur.” (Camp v. Western Union Tel. Co., 1
Mete. (Ky.), 164, 168; 71 Am. Dec., 461.) . . . ‘If the change of words
in the message was owing to mistake or inattention of any of the defend-
ant’s servants, it would seem it must have consisted either in a want of
plainness of the handwriting of Tindall, the operator who took it down at
Brookville, or in a mistake of his fellow operator, Stevens, in reading
that writing, or in transmitting it to Ellis, or else in a mistake of the
operator at Ellis in taking down the message at that place. If the mes-
sage had been repeated, the mistake, from whatever cause it arose, must
have been detected by means of the differing versions made and kept at
the offices at Ellis and Brookville. The conclusion is irresistible that if
there was negligence on the part of any of the defendant’s servants a jury
would not have been warranted in finding that it was more than ordinary
negligence, and that, upon principle and authority, the mistake was one
for which the plaintiff, not having had the message repeated according
to the terms printed upon the back thereof, and forming part of his con-
tract with the company, could not recover more than the sum which he
had paid for sending the single message. Any other conclusion would
restrict the right of telegraph companies to regulate the amount of their
liability within narrower limits than were allowed to common carriers in
Hart v. Pennsylvania B, R. (112 U. S., 331).”” That case has been
accepted by the subsequent decisions of the courts as settling, once for all
time, the perplexing question, upon which so many courts had theretofore
divided in opinion, whether such conditions and stipulations as are con-
tained in the contract now being considered are reasonable and valid,
so far, at least, as all cases coming within the purview and operation of
Federal legislation are concerned. The Virginia Court, commenting on
the Primrose case, said in Boyce v. W. U. Tel. Co., supra: “The conelu-
sion of the Court in the foregoing case, that a stipulation such as that
in the case at bar providing that the company shall not be liable for mis-
takes in transmission or delivery beyond the sum received for sending it,
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unless the sender orders it to be repeated, is reasonable and valid,

and that the recovery cannot exceed the amount agreed upon in (248)
that stipulation, has been followed in numerous cases which need

not be cited. . .. So that telegraph companies have here the direct anthor-
ity and sanction of Congress to classify their messages into repeated and
unrepeated messages, and to charge different rates for each; in other
words, to enter into the very contract which was made in this case. . .
We are of opinion that the weight of authority and the better reason
sustain the conclusion we have reached, that the defendant company is
entitled to the protection afforded it by the stipulation in question, and
is only liable to the plaintiff for the cost of transmitting the unrepeated
message sent by him. The plaintiff further contends that the classifica-
tion and stipulation of the company for interstate messages had never
been submitted to the Interstate Commerce Commission nor in any wise
authorized. It is sufficient to say that the act of Congress bringing tele-
graph companies under the regulation of the Interstate Commerce Com-
mission does not require them to file their contract forms or tariffs with
the Commission.” The Boyce case is 80 well considered, and covers this
entire field of inquiry so completely, that we content ourselves with refer-
ring to it especially for the reasons controlling our decision and also for
any additional precedents.

‘While it is sufficient for our purpose that the highest court in the
Federal jurisdiction has decided this question, upon a contract identical
with ours, it may yet be well to state one of the reasons it gives in the
Primrose case for its conclusion, and in its own language: “Even a com-
mon carrier of goods may, by special contract with the owner, restrict the
sum for which he may be liable, even in case of a loss by the carrier’s
negligence; and this upon the distinet ground, as stated by Mr. Justice
Blatchford, speaking for the whole Court, that “Where a contract of the
kind, signed by the shipper, is fairly made, agreeing on the valuation of
the property, that the carrier assumes liability only to the extent of the
agreed valuation, even in case of loss or damage by the negligence of the
carrier, the contract will be upheld as a proper and lawful mode of secur-
ing a due proportion between the liability and the freight he receives, and
of protecting himself against extravagant and fanciful valuations.” Hart
v. Pennsylvania R. R., 112 U. S,, 331, 343. By the regulation now in
question, the telegraph company has not undertaken to wholly exempt
itself from liability for negligence; but only to require the sender of the
message to have it repeated, and to pay half as much again as the usual
price in order to hold the company liable for mistakes or delays in trans-
mitting or delivering, or for not delivering a message, whether
happening by negligence of its servants or otherwise.” And re- (249)
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ferring to Tyler v. W. U. Telegraph Co., 60 Ill., 439, and 74 IlL,
170, where such a provision was held invalid, the Court says: “The
fallacy in that reasoning appears to us to be in the assumption that the
company, under its admitted power to fix a reasonable rate of compensa-
tion, establishes the usual rate as the compensation for the duty of trans-
mitting any message whatever. Whereas, what the company had done is
to fix that rate for those messages only which are transmitted at the risk
of the sender ; and to require payment of the higher rate of half as much
again if the company is to be liable for mistakes or delays in the trans-
mission or delivery or in the nondelivery of a message.”

It was held in K. C. & C. Ratlway Co. v. Carl, 227 U. S,, 639, that
the Carmack amendment brings contracts for interstate shipments under
one uniform rule of law and withdraws them from State regulation, so
that what is a reasonable rule or regulation of the carrier must be
determined by the Federal law. To the same effect, Wells, Fargo & Co.
v. Neiman-Marcus Co., ibid., 469 ; Railway Co. v. Edwards, tbid., 265;
Adams Exzpress Co. v. Croninger, 226 U. S., 491; Radway v. Miller,
wbid., 513; G. N. Railway Co. v. O’ Connor, 34 Sup. Ct. Rep., 380. The
same was held with regard to the Hepburn Act. Railway Co. v. Elevator
Co., 225 U. 8., 426; Radlway Co. v. Reid, 222 U. 8., 424; and also as
to the Employers’ Liability Act, which we have already shown, Mondon
v. R. R., 223 U. 8., 1. As to the Hours of Service Law, Railway Co. v.
State of Washington, 222 U. 8., 370. As to penalties under State laws,
Railway Co. v. Lumber Co., 32 Sup. Ct. Rep., 657.

Defendant also raises the question whether, as the message is in
cipher or is obscure, there can be any recovery of damages, but we need
not decide the point, as it is not necessary that we should do so.

We are of the opinion, following the decision of the highest Federal
Court upon the question involved (Primrose case, supra), that the court
should have granted the nonsuit, as plaintiff is not entitled to recover by
reason of the fact that Congress has taken possession of the entire field
of interstate commerce so far as it affects telegraph companies in their
interstate business. Having declared upon a contract, with the terms
of which there has been no compliance, he cannot recover. Tel. Co. v.
Bilisoly, supra; Lewis v. Tel. Co., 117 N. C., 436. It follows that there
was error in not so adjudging.

Reversed.

Cited: Bateman v. Telegraph Co., 174 N.C. 98; Moore v. R. R., 179
N.C. 643 ; Hardie v. Telegraph Co., 190 N.C. 47, 48; Russ v. Telegraph
Co., 222 N.C. 508.
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- (250)
NORTH GAROLINA STATE BOARD OF HEALTH axp W. 8. RANKIN, 118
SECRETARY AND Ex Orricio HEALTH OFFICER, V. COM\{DISSIONERS
OF THE TOWN OF LOUISBURG.

(Filed 4 April, 1917.)

1. Health-—Sewage—Police Powers—Constitutional Law-—Statutes.

Our statute prohibiting the discharge of sewage above the intake into
any drain, brook, creek, or river from which a public drinking-water
supply is taken, unless the same shall have passed through some well-
known system of sewage purification approved by the State Board of
Health, and that the prohibited act may be enjoined “on the application
of any person,” is a constitutional and valid exercise by the Legislature
of its police power. Revisal, sec. 3057; Laws 1911, ch. 62, sec. 33.

2. Same-—State Board of Health.

It appearing in this suit to enjoin a town from emptying its untreated
sewage in a stream 75 miles above the intake of another town for purpose
of water supply: that sworn statements were made by the State Board of
Health and its Secretary that under the conditions, and especially in times
of epidemie, the discharge of the untreated sewage by defendant imports
a menace to the inhabitants of the lower towns, it is Held, that the statutes
prohibiting the town so emptying its sewage is constitutional as applied
to this case, and the defendant must comply with its provisions.

8. Health—Pleadings—Demurrer—Statutes—Admissions.

In a suit brought to enjoin a town of several thousand inhabitants from
emptying its untreated sewage into a river, contrary to the provisions of
Revisal, sec. 3057, and chapter 62, Laws 1911, sec. 33, a demurrer to an
answer alleging that owing to the distance to the next town below on the
stream, natural conditions, etc., the stream was not polluted or the water
rendered harmful for use there, does not admit the truth thereof, the
statute controlling the matter necessarily implying the contrary.

4. Health—Statutes—Prescriptive Rights.

The unlawful emptying of untreated sewage into a stream prohibited by
statute, Revisal, sec. 3057; ch. 62, Laws 1911, sec. 33, without hindrance
or question on the part of the health authorities or others, cannot confer
upon a town the right to continue therein contrary to the express pro-
vision of the statutes, or acquire for it a prescriptive right as against the
public, however long the same may bave continued; nor can the town
acquire a vested right therein to defeat the enforcement of the provisions
of the statute subsequently passed.

5. Health—Sewage-—Statutes—Injunctions—Parties.

In this suit to enjoin a town from emptying untreated sewage into a
stream, ete., under the provisions of Revisal, sec. 3057, and chapter 62,
Laws 1911, sec. 33, it is Held, that the Secretary of the State Board of
Health, in his individual name, comes within the meaning of the statute,
that the act “may be enjoined on the application of any person,” and the
question is not presented as to the authority of the board, acting as such,
to maintain the action.
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6. Health—State Board—Sewage—Regulations—Advice of Board.

Revisal, sec. 3057, Laws of 1911, ch. 62, sec. 33, does not require that
an arbitrary or fixed method of treating sewage before emptying into a
stream, etc., should be established in advance, but that the defendant
confer with the State Board of Health and obtain and follow the reason-
able requirements prescribed for the conditions presented.

(251)  CrviL acriow, heard on demurrer to answer and by consent
before Bond, J., in Franxriny County, 28 September, 1916.

The action was instituted to restrain the defendants from discharging
raw sewage into Tar River a short distance below the town without hav-
ing the same properly treated as required by statute, Public Laws 1911,
ch. 62, see. 33, ete. .

In the complaint it is, among other things, alleged that defendant,
a town of several thousand people situate on Tar River, maintains water-
works and a sewerage system, the latter consisting of five principal
sewer lines and their ramifications extending through the business dis-
trict and a large part of the residential section of the town, discharging
the sewer into Tar River and without having the same subjected to any
treatment whatsoever for the purification thereof, ete.

2. “That, basing this allegation upon the approved teachings of
modern sanitary science applied to physical conditions, such as have
been hereinbefore set out, and likewise upon the conclusions arrived at,
after mature consideration by the individual plaintiff above named and
by those members of the North Carolina State Board of Health who, in
the proper discharge of their official duties, have been called upon to
take under advisement the problem in sanitation presented by continued
contamination of the waters of Tar River by the discharge of raw
sewage into the same above the point of intake of the water-works system
of the city of Rocky Mount and the towns of Tarboro and Greenville,
as set out in the preceding paragraph of this complaint, these plaintiffs
aver that such contamination of the waters of said river, owing to the
above present danger of the bacterial pollution thereof, in the event of
an epidemic of typhoid fever or other like communicable diseases in the
town of Louisburg, constitutes a continuing menace to the public health
of the city of Rocky Mount and, in a lesser and diminishing degree, to
that of the towns of Tarboro and Greenville.”

That below Louisburg on said stream the towns of Rocky Mount,
Tarboro, and Greenville draw their municipal water supply therefrom,
and also have a sewerage gystem discharging into said stream below,

after same has been subjected to treatment as required by law.
(252)  That on complaint of the authorities of Rocky Mount, and with
a view of protecting the water supply of that city from contami-
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nation, plaintiff board, etc., had, by resolution duly passed and com-
municated, and otherwise, endeavored to induce a compliance with the
law on the part of defendant town and had made repeated and insistent
demands thereto, but the latter had thus far failed and refused to com-
ply, asserted their right to discharge the untreated sewage into said
stream, and expressed the purpose to continue so to do. In connection
with these allegations, a report of an expert was submitted, giving a
description of the stream and its tributaries, the fall, volume of water,
ete., and stating the sources of contamination that could reasonably be
apprehended.

Defendants, admitting that they were discharging their sewage into
the river without any treatment looking to its purification, and that
the municipalities below were now obtaining their water supply from the
river, answer the complaint and allege that they have now maintained
their water supply and sewer system for thirteen years, commencing
long before the cities mentioned began taking their water supply from
the river; that the nearest of these towns, Rocky Mount, was by actual
measurement and as the river winds, 75 miles below Louisburg, and on
account of the comparatively small amount of their sewage, the volume
and flow of the water, ete., there was absolutely no danger of pollution
to the inhabitants of the lower towns, but that the water by the time it
reached them or either of them was as well purified as it could possibly
be by any known method of treatment; that this was not only true as a
scientific faet, but defendant had caused the same to be tested by experts
at points not more than half-way down the stream, and it was thereby
ascertained that the waters of the river were as free from noxious
germs, etc., as they were above Louisburg and before any sewage was
discharged into the river. Defendants denied that plaintiffs or any of
them had any legal right to maintain the suit, and averred, further, that
they had never been given any proper hearing before the State Board of
Health and that the latter had never made or supplied any plan or
system to be pursued by defendants and by means of which the sewage
could be properly treated, etc. To this answer plaintiff demurred, and
the matter having been heard on the pleadings attached thereto, the
court gave judgment that defendants be restrained unless a proper
system of sewage treatment was installed and put in operation within
ninety days, etc. From which judgment defendant town excepted and
appealed.

L. V. Bassett for plainiiff. (253)
Willtam H. Ruffin and Y arborough and Beam for defendant.
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Hoxz, J., after stating the case: In section 33, Laws 1911, ch. 62, a
statute to collect and amend the laws more dlrectly appertaining to the
public health, it is enacted that “No person, firm, corporation, or mu-
nicipality shall flow or discharge sewage above the intake infto any
drain, brook, creek, or river from which a public drinking-water supply
is taken unless the same shall have been passed through some well-known
system of sewage purification approved by the State Board of Health;
and the continued flow and discharge of such sewage may be enjoined on
the application of any person.” This same provision, enacted in 1903,
ch. 159, see. 13, and contained in Revisal 1905, sec. 3057, has been very
fully considered and upheld in several decisions of the Court: Shelby v.
Power Co., 155 N. C., 196; Durham v. Cotton Mills, 144 N. C., 705;
Durham v, Cotton Mdlls, 141 N. C,, 615; and it appearing from the
statements and admissions in the pleadings that defendant town has
been for several years past and i§ now discharging its raw sewage into
Tar River; and that below, on said stream and beginning not more than
75 miles as the river winds, several other towns are drawing their publie
drinking-water supply therefrom, the case is one coming directly within
the provisions of the law, and we are of opinion that defendant has been
properly enjoined.

It is urged for defendant that plaintiffs havmg demurred to the
answer it is thereby admitted that the water supply of the lower towns
is entirely beyond the danger zone, and that owing to the natural condi-
tions prevailing, the distance, the volume and flow of the stream, ete.,
the water supply of the lower towns is as free from pollution as if it had
been subject to any kind of known purification, ete.

It is fully recognized that, for the purpose of presenting the legal
question involved, a demurrer is construed as admitting relevant facts
well pleaded and, ordinarily, relevant inferences of fact necessarily
deducible therefrom; but the principle is not extended to admitting
conclusions or inferences of law nor to admissions of fact when contrary
to those of which the Court is required to take judicial notice, and more
especially when such opposing facts and conditions are declared and
established by a valid statute applicable to and controlling the subject.
Pritchard v. Comrs., 126 N. C,, pp. 908-913; Hopper v. Covington, 118
U. 8., pp. 148-151; FEquitable Assurance v. Brown, 213 U. 8., 25; Graef
v. BEquitable Insurance, 160 N. Y., 119; Griffin v. B. B., 72 Ga., 423;

Bramham v. Mayor, 24 Cal., 585; 6 Pl. and Pr., pp. 336-338;

(254) 31 Cye., pp. 333-337. While a demurrer might be taken as an
 admission that the water of Tar River reaches the lower towns
without appreciable contamination from defendant’s sewage, and, In
proper instances, such an admission would justify a denial of any inter-
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ference by court process, it may not have that effect when a statute,
explicit in terms and plain of meaning, absolutely forbids the discharge
of untreated sewage into the stream, in another section makes such act
a misdemeanor and in effect declares such conduet and the conditions
thereby created an indictable nuisance. True, in the cases upholding the
law heretofore cited, the distances between the upper and lower points on
the river were 17 and 25 miles, respectively, and the distance here is said
to be 75 miles as the river winds; but this difference, in our opinion,
may not be allowed to affect the result. The conservation and protec-
tion of the public water supply are peculiarly within the police power of
the State, referred very largely to the legislative discretion, entirely so
with us unless it clearly offends against some constitutional prineiple,
and the Legislature, in the exercise of such powers, having forbidden the
use of such stream for the purpose and in the manner described, its
decision on the faects presented must be accepted as final and defendants
required to conform to the requirements of the law. Skinner v. Thomas,
171 N. C,, 98; S. ». R. R., 169 N. C,, pp. 295-304; Danzels v. Homer,
139 N. C., 219.

And the same answer, we think, will suffice to a kindred position
insisted on, that the defendant town, situate on the river, had installed
its present system long before the lower towns had resorted to the stream
for their public water supply and has operated same in the present
manner for at least thirteen years without hindrance or question on the
part of the health authorities or any others, and to compel defendants
now to make this radical change in their system at a burdensome and
unnecessary cost would be an unwarranted interference with defendant’s
riparian and vested rights, ete.

In so far as the mere question of time is concerned, and as between
individuals, it requires an adverse user of twenty years to create a right
of this character, Tise v. Whitaker, 146 N. C,, 374; and, in reference to
this statute, it was expressly held in Shelby v. Power Co., supra, that no
length of time will justify the maintenance of a nuisance of this kind as
against the public. On this question, Brown, J., delivering the opinion,
said: “There are authorities to the effect that as against a private indi-
vidual lower down on the stream, the right to pollute it to a greater
extent than is permissible at common law may be aequired by prescrip-
tion by an upper riparian owner. But we are not now dealing with the
rights of riparian owners, but with the rights of the public at
large as represented by the General Assembly. It is well settled (255)
that unless by legislative enactment, no title can be acquired
against the public by user alome, nor lost to the public by non-user.
Commonwealth v. Morehead, 4 Am. St., 601, and cases cited, Am. and
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Eng., p. 1190. Public rights are never destroyed by long continued
encroachments or permissive trespasses. If it is in the power of the
General Assembly, in the exercise of its police power, as we have held in
the Durham case, to enact this law and make its violation a misdemeanor,
it necessarily follows that the defendant could not acquire a right by
prescription which would exempt it from the operation of the statute.”

And even vested rights having reference to the ordinary incidents of
ownership must yield to reasonable interference in the exercise of police
power. In that field, as stated, the judgment of the Legislature is to a
great extent decisive, and must be upheld unless the statute in question
has no reasonable relation to the end or purpose in view and is manifestly
an arbitrary and palpable invasion of personal and private rights.
Skinner v. Thomas, supra; S. v. R. R., supra; Hadacheck v. Los Angeles,
239 U. 8., 394; Chicago, etc., B. B. v. Tranbarger, 238 U. S., pp. 67-77;
Reinman v. City of Little Rock, 237 U. 8., 171; Mo. Pac. B. R. v.
Omaha, 235 U. 8., 121; McLean v. Arkansas, 211 U. 8., pp. 539-547.

In Skinner’s case, supra, speaking of the police power, Allen, J., de-
livering the opinion of this Court, said: “It is the power to protect
the public health and public safety, to preserve good order and the
public morals, to protect the lives and property of the citizens, the power
to govern men and things by any legislation appropriate to the end,”
citing from 9 Enc. of U. 8. Reports, p. 473, and again from the Slaugh-
terhouse cases, 16 Wallace, 36: “Upon it depends the security of social
order, the life and health of the citizens, the comfort of existence in a
thickly populated community, the enjoyment of private and social life,
and the beneficial use of property”; and, further: “The exercise of the
power is left largely to the discretion of the lawmaking body, and the
authority of the courts cannot be invoked unless there is an unnecessary
interference with the rights of the citizens or when there is no reasonable
relation between the statute enacted and the end or purpose sought to be
accomplished.”

In Hadacheck’s case, supra, in upholding a city ordinance prohibiting
the manufacturing of brick in certain localities in the city of Los
Angeles, it was beld, among other things, as follows: “While the police
power of the State cannot be so arbitrarily exercised as to deprive per-

sons of their property without due process of law or deny them
(256) equal protection of the law, it is one of the most essential powers

of government and one of the least limitable—in fact, the im-
perative necessity for its existence precludes any limitation upon it when
not arbitrarily exercised.

“A vested interest cannot, because of conditions once obtaining, be
asserted against the proper exercise of the police power. To so hold
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would preclude development. Chicago and Alton R. R. v. Tranbarger,
238 U. 8., 67. There must be progress, and in its march private interests
must yield to the good of the community.

“The police power may be exerted under some conditions to declare
that under particular circumstances and in particular localities specified
businesses which are not nuisances per se (such as livery stables, as in
Reinman v. Little Rock, 237 U. 8., 171, and brickyards, as in this case)
are to be deemed nuisances in fact and law.”

In Mo. Pacific v. Omaha, supra, it was said: “In the exercise of the
police power the means to be employed to promote the public safety are
primarily in the judgment of the Legislature, and the courts will not
interfere with duly enacted legislation which has a substantial relation
to the purpose to be accomplished and does not arbitrarily interfere with
personal and private rights.”

In recognition of these well established principles, and on the admis-
sions appearing of record that three populous and progressive towns
lower down on the same stream are now taking their drinking-water
supply from the river, beginning within a distance of 75 miles, and
adverting to the sworn statements of the Board of Health and its dutiful,
trained, and capable secretary, that under the conditions presented, and
especially in times of epidemie, the discharge of untreated sewage by
defendant imports a menace to the inhabitants of the lower towns, we
are of opinion that the statute in question is a valid law and that the
defendant must be held to comply with its provisions.

It is further eontended that plaintiffs are not proper parties to main-
tain a suit of this kind, but the position cannot be sustained. We are
inclined to the opinion that plaintiff board, as a public quasi-corporation
charged with the duty of looking after the public health and of the
statutes promotive of such purpose, have a right in their quasi-corporate
name to resort to the courts of the State in enforcement of these statutes
and of regulations pursuant thereto having the force of law, Salt Lake
City, ete., v. Golding, 2 Utah, 319; 28 Cye., p. 131; but the question is
not necessarily presented, as the secretary of the board, in his individual
name, is also a party, and, by the express provision of the law, an injunc-
tion may be obtained on the “application of any person.” It is
the accepted rule with us that the joinder of unnecessary parties (257)
is without material effect except as to the matter of cost. Ormond
v. Ins. Co., 145 N, C,, 142. The presence of the Board of Health, there-
fore, even without the power to sue, does not prevent the efficient main-
tenance of the action. And the further position must be also overruled,
that the Board of Health have prescribed no stated method of purifica-
tion informing defendant as to how. they must proceed. By the terms
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of the statute, expressly forbidding the discharge of the sewage unless
treated, etc., the defendants, and others in like cases desiring to use the
stream, are made primarily actors in such cases, and it is their duty to
confer with the board and ascertain a proper method before resorting to
the river for the purpose. It is to the interests of municipalities desiring
to make use of a stream that no arbitrary or fixed method or system
should be established in advance, for, no doubt, in many instances, a
modification from the more exacting method may be found reasonable,
permitting the maintenance of a less burdensome and less costly system.
In any event, the statute bearing on the conduet of defendant is peremp-
tory, and they must at once confer with the Board of Health and obtain
and follow the reasonable requirements prescribed for the conditions
presented.

We find no error in the judgment below, and this will be certified that
judgment be entered restraining defendant from discharging their un-
treated sewage into Tar River unless, within a definite time stated, the
time fixed to be reasonable for the purpose, the method of treatment look-
ing to the purification of the sewage shall be installed and put in opera-
tion as required by law,

Affirmed.

Crarx, C. J., concurs in the opinion in every respect, and calls atten-
tion to the fact that according to the official reports of the State, of
which the Court takes judicial notice, there are already 98 cities and
towns in North Carolina which have public water-works and 10 more
are now being built. This number includes 58 county seats and nearly
every town in the State of over 1,000 population, according to the last
censug. The town of Belhaven, with 2,863 population, was the last town
of over 2,000 population without such public facilities. Comparatively
few between 1,000 and 2,000 in population remain without such public
water-works, while Saluda with 235 population, Franklin with 379, and

10 others under 1,000 have already installed such plants.
(258)  That the State has been comparatively free of late years from
epidemiecs of typhoid fever and others of a water-borne origin is
due to the general interest that has been taken in the protection of public
water supplies and the supervision of sewerage.

The number of public water plants and of towns having sewerage will
steadily increase, and with it the importance of preventing the pollution
of our streams and waterways. The act of the Legislature for this pur-
pose is very carefully drawn, and should there be, on experience, any
defect found it will be remedied by legislation. The province of the
courts is to construe such legislation in accordance with the intent and
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in favor of the most careful enforcement in behalf of the health of the
people at large.

With the growth of the State in population and wealth, legislation of
this kind which was unknown, if not unneeded, in an earlier day has
become a necessity. Salus populi suprema lex. The public welfare is
the highest law.

Cited: Thomas v. Sanderlin, 173 N.C. 832; Comrs. of Hendersonville
v. Pruden, 180 N.C. 499; Bank v. Bank, 183 N.C. 467; Whitehead v.
Telephone Co., 190 N.C. 199; Brick Co. v. Gentry, 191 N.C. 639; S. .
Bank, 194 N.C. 440; Lane v. Graham County, 194 N.C, 725; Board of
Health v. Lewis, 196 N.C. 648; Smithfield v. Raleigh, 207 N.C. 600;
Byrd v. Waldrop, 210 N.C. 670; Champion v. Board of Health, 221 N.C.
100; Banks v. Burnsville, 228 N.C. 554.

SEABOARD AIR LINE RAILWAY COMPANY v. MARTIN THOMPSON.
(Filed 4 April, 1917.)

Injunction—Railroads—Public Interests—Right of Way—Home Place—
Title.

Where a railroad company claims title to land for a parallel line or
double track as a part of its original right of way, taking part of the land
occupied and claimed as 2 home by an adjoining owner, and in a suit by
the company an order is sought to restrain the owner from interference
with work of such public character, which is continued to the hearing by
the trial court upon findings from the evidence that the question of title
was bona fide involved; and it appears on appeal that the company had
entered upon the lands, built its track, and was operating its trains
thereon: Held, the restraining order will not be disturbed, though the
proper order would have been to restrain both parties and preserve the
original status of the property.

Hoxkg, J., concurring in part; ALLEN, J., concurring in opinion of HOKE, J.;
CrArk, C. J., filing concurring opinion.

CrviL acTion pending in Superior Court of Wake County and heard
at October Term, 1916, by Bond, J., upon motion to continue injunction
to final hearing. His Honor made the following findings and order:

“After hearing the allegations of the complaint and considering the
affidavits filed, the court finds that there is a bona fide controversy as to
the rights of the plaintiff to enter upon land claimed by defendant
for the purpose of constructing the additional track which it (259)
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desires to construct. The right is asserted by the plaintiff and denied by
the defendant. The court finds as a fact that the land is actually needed
in good faith for railroad purposes,

“Upon consideration of all of which it is adjudged, ordered, and
decreed that the defendant, his agents and servants, be and they are
hereby restrained and enjoined, until the final hearing of this cause,
from interfering with any of the operations of the plaintiff company
upon any of the land claimed by both parties as far as twenty-nine (29)
feet westwardly from the center of the present track of the plaintiff
company, seven (7) feet of which twenty-nine {29) feet is to form the
base of the slope and six (6) feet of it is to be used for ditch and leveling
of track between where the seven (7) feet gives out and the westwardly
side of the track is to be laid.

“It is further considered and adjudged that the plaintiff shall leave
safe and sufficient support for the underpinning of the house, in so far
as any of it may be interfered with by the construction of the track,
leveling and sloping as above provided for.

“The court finds as a fact that the westward end of the cross-ties for
some distance when laid as the plaintiff proposes to lay them will be -
inside of the yard inclosure of the defendant Thompson, and, of course,
the slope between the end of the cross-ties and the westward limit of said
twenty-nine (29) feet.

“It is further ordered and decreed that the plaintiff company shall
execute bond in the sum of two thousand dollars ($2,000), conditioned
to pay to the defendant any and all sums which may be recovered as
damages, if any, of the plaintiff in this action by reason of the granting
of the restraining order and injunction and the wrongful appropriation,
if any, of the defendant’s land to the use which the plaintiff company
proposes to make of it. ‘

“Upon giving of said bond the plaintiff company is allowed to pro-
ceed with its work, and the defendant, his agents and servants, are re-
strained and enjoined until the final hearing of this action from in any
way interfering with the operations of the plaintiff within the limits
above provided for.”

From this order the defendant appealed.

Upon the hearing in this Court the following affidavit is offered by
plaintiff :

“Vance Sykes, being duly sworn, says that he is a civil engineer in
the employ of the Seaboard Air Line Railway Company and has been
in charge of the work of constructing an additional track from Johnson

Street in the city of Raleigh to the Boylan Avenue Bridge in said
(260) city; that he was in charge of said work at the time the restrain-
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ing order was entered in this cause; that upon said restraining order
being granted, the Seaboard Air Line Railway Company proceeded
with the construction of its track upon the property involved in this
action, and the construction of said track has since been completed and
trains are now being operated over saild track; that the track as now
constructed is of a permanent character and is permanently located upon
the land involved in this action; that the said track has been constructed
within the limits fixed by the restraining order granted by Judge Bond;
that in the construction of said track it was found to be unnecessary to
place any supports under the house occupied by the defendant in this
action; that the use of the said track is necessary for the proper perform-
ance by the Seaboard Air Line Company of its duties to the public as
a common carrier of passengers and freight, and is being used for such
purposes.”’

It is not denied that, acting under the order of the Superior Court,
the track has been completed and that trains are in full operation over it.

Murray Allen for plainteff.
W. C. Harris, Armistead Jones & Son for defendant.

Brown, J. The plaintiff contends that the land in controversy is a
part of its right of way, and that it has become necessary in the dis-
charge of its duties to the public as a common carrier to occupy it for
the operation of its train service.

The plaintiff contends that its predecessor, the Raleigh and Gaston
Railroad Company, under the act of 1852, ch. 145, is granted “the same
means of purchasing or condemning land, ete., as are provided in the act
incorporating the North Carolina Railroad Company,” including the
right to acquire title by failure of the landowner to apply for an assess-
ment within two years after the track is finished.

The plaintiff further contends that section 30 of chapter 82 of the
Public Laws of 184849, incorporating the North Carolina Railroad
Company, became a part of the charter of the Raleigh and Gaston Rail-
road Company by virtue of the enactment of section 18 of chapter 140
of the Laws of 1852. Seection 30 of the act incorporating the North
Carolina Railroad provides as follows:

“That all lands not heretofore granted to any person, nor appropriated
by law to the use of the State, within 100 feet of the center of said road,
which may be constructed by the said company, shall vest in the company
as soon as the line of the road is definitely laid out through it,
and any grant of said land thereafter shall be void.” It is set (261)
forth in the complaint and not denied that at the time of the
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construction of the connection track by the Raleigh and Gaston Railroad
Company, the property in controversy in this connection belonged to the
State of North Carolina, and the effect of the above section was to vest
in the Raleigh and Gaston Railroad, its predecessor, a right of way of
the width of 100 feet on each side of the center of its track.

The answer of defendant denies the principal allegations of the com-
plaint and admits the possession of the defendant. Upon considering the
pleadings and affidavits offered, the judge made the findings and order
above set out, holding that the comstruction of the road should not be
enjoined until the final hearing, and requiring plaintiff to enter into an
indemnifying bond.

It appearing to us that since the order of the Superior Court was
made the plaintiff has constructed its track according to the terms of
said order and is now operating its trains over it, we are not disposed to
reverse the order and dissolve the injunction, but will let the controversy .
over the land be settled upon a final hearing and not upon an appeal from
an interlocutory order. Serious injury to plaintiff and to the public
may result from an interference now with the operation of the railway.
‘Whatever damage that can be done to defendant has already been sus-
tained, and to now dissolve the injunction would do defendant no good.
His injury cannot be said to be entirely irreparable andvhe is fully
protected by a good and suflicient bond.

Courts are loath to interfere with the construction and operation of
railroads and other works of great public importance. Commenting upon
the exercise of this jurisdiction, Mr. High, see. 598, says: “Courts of
equity are frequently called upon to interfere by injunection with the
construction of railroads in such manner or under such circumstances as
would be productive of irreparable injury. In exercising its jurisdiction
over cases of this nature a court of equity will in the use of a sound
discretion balance the relative inconvenience and injury which is likely
to result from granting or withholding the writ, and will be largely
governed by such circumstances in determining upon the relief. And
where an injunction restraining the use of a railway would not only be
productive of great injury to the railway company and to the public, but
would result in no corresponding advantage to any one, not even to the
persons asking such relief, it will not be granted. So where the work of
constructing a railway is of great magnitude, and one involving large
expense, if it is apparent that the injury which would result to defendant
by granting the injunction in case the result should prove it to have been

wrongly granted, would be greater than that which would result
(262) to complainant from a refusal of the injunction, in the event of
the legal right being proved to be in his favor, the court will not

interpose.”
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Again, the same writer says: “From the peculiar nature of works of
public improvement and the serious injury that may result from any
unwarranted interference with their construection, the jurisdiction in
restraint of such works is exercised with great caution, keeping constantly
in view the damage that may result from improperly restraining their
operation.” High on Injunctions sec. 615.

The same principle has been stated by our Court as follows: “It is
contrary to the policy of the law to use the extraordinary powers of the
court to arrest the development of industrial enterprises or the progress
of works prosecuted apparently for the public good as well as for private
gain.” Lewis v. Lumber Co., 99 N. C,, 11.

There are other cases in which this salutary principle is recognized.
Nawvigation Co. v. Emry, 108 N, C., 130. In this case the Court further
declares: “The courts have in many cases not unlike the present one
granted relief by injunction pending the action, and when the evidence
has left the material matter in dispute in doubt, this Court has generally
directed the order granting such injunction to be affirmed. Here the
defense alleged by the defendants is more than doubtful, but we are not
to be understood as expressing any opinion upon the facts further than
as may be proper in directing an affirmance of the order appealed from.
Parker v. Parker, 82 N. C., 165; Lumber Co. v. Wallace, 93 N. C., 22;
Lewrs v. Lumber Co., supra; Evans v. B. R., 96 N. C., 45; Whitaker v.
Hal, ibid., 2.7

The track having been already constructed in accordance with the order
of the Superior Court, and the trains being in full operation over it, if
we were to dissolve the injunction, the defendant could not remove the
track and stop the operation of the trains by force, and under the circum-
stances of this case, we would not consider it advisable to interfere until
the facts are all established and the rights of the parties have been
adjudicated upon final hearing.

Affirmed.

Hoxke, J., concurring in part: Plaintiff having entered within the
boundaries of defendant’s lot and completed its road before the appeal
could be heard and the rights of the parties determined, there seems to
be no present good to come from dissolving the injunection, but I am
clearly of the opinion that such a process should never have been issued
against defendant unless it had also run against the plaintiff and its
avowed purpose to enter on and appropriate a part of the dwelling
Iot claimed by the defendant and where he and his family made (263)
their home. From the facts in evidence as I understand them,
defendant and his family, as stated, claimed, occupied, and used as their
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home a house and lot in the city of Raleigh, adjacent to plaintiff’s single
track, now connecting Johnson Street, its original terminal, with North
Carolina Railroad and its own track, running from Raleigh to Cary.
That plaintiff, having decided that it would be to its interest and faeili-
tate the connection and proper operation of its trains at this point to
have a double track for the purpose parallel to its former single track,
ascertained that in order to construet such track would require a portion
of defendant’s lot. Under existent conditions there was no likelihood
that it could successfully condemn the property under the law, this being
a part of defendant’s dwelling lot, Pell’s Revisal, sec. 2578 ; and plaintiff
thereupon having advanced a elaim for right of way of 100 feet on each
side of its single track from Johnson Street through the city of Raleigh
to the junction with its track leading to Cary, entered the present suit,
setting up its claim and asking that defendant be enjoined from com-
mitting trespass or otherwise interfering with plaintiff’s operations in
extending its track and taking over a portion of the yard and lot occupied
by defendant. The statute relied on by plaintiff to justify this elaim
seems rather to refer to the method whereby, for certain purposes, plain-
tiff may be allowed to acquire property and not to any specified amount
or width of right of way; but if it be conceded that there is a bona fide
controversy between these parties as to the existence of such right on the
facts presented in this case, it was to my mind a most improvident order
by which defendant was enjoined from any and all interference and
plaintiff permitted to proceed and take over the property peaceably occu-
pied and claimed by defendant as his home. There are many decisions
with us to the effect that when the principal purpose of action is to obtain
an injunction, and the facts are such as to present a serious controversy
as to the rights of the parties, an injunction will be continued to the
hearing. Tise v. Whitaker, 144 N. C., 508. But even in cases of that
character, and this is not one of them, the principle only applies where
the effect of the injunction is to maintain existent conditions until the
right can be properly and finally determined. In the present case the
defendant was in the peaceable possession of the property, and the only
move that threatened a disturbance was the proposed action of the
plaintiff, and yet the process of the court was issued to stay the defendant
and allow plaintiff to proceed, and the affidavit of defendant filed in the
case here will disclose that plaintiff was prompt to take advantage of

the conditions thus ereated. It is as follows: “That after the order
(264) of Judge Bond granting the injunction herein, the plaintiff took

possession of a part of defendant’s lot and proceeded to cut
through the same for the purpose of double tracking its line; that the
edge of the cut at one point at the time the work was doene was within
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18 inches of one of the corners of defendant’s house, and at another point
about 80 inches from defendant’s bedroom; that since the cut was made
rains have washed away a part of the top of the cut and it is nearer now
to defendant’s said house. That the cut is almost perpendicular and in
such close proximity to defendant’s house that it is dangerous and de-
fendant fears in a short time the safety of his house will be imperiled by
the constant washing in of the sides of the cut; that under the order of
the court it was required that the cut be sloped down and not perpen-
dicular, and the defendant avers that plaintiff did not leave safe and
sufficient support for the underpinning of his house. That the track of
the plaintiff has not been completed entirely to the connection with the
main line at Boylan Bridge, and the condition of the track is of such
character that it can be removed elsewhere, and there is nothing of
permanency about it”; and this on facts showing that defendant was in
possession and on a finding by his Honor that there was a bona fide
question of the rights of the parties. It is not required to look beyond
our own decisions to show that no such order should have been made nor
such untoward results permitted. In Z. R. v. Olive, 142 N. C., 257, a con-
test about a right of way, it was held, among other things, Conner, J., de-
livering the opinion: “Before a railroad company is entitled to invoke
the injunctive power of the court it must show clearly: (1) that it has
a right of way over the lands in controversy; (2) the extent of such
right; (3) that defendants are obstructing or threaten to obstruct its use.
If there is a controversy in respect to any facts necessary to be proved to
entitle the plaintiff to the injunction, both parties will be restrained
from trespassing or interfering until & trial can be had.” And in Cobb
v. Clegg, 137 N. C., 153, opinion by Walker, J., it was said: “It is gener-
ally proper, when the parties arve at issue concerning the legal or equit-
able right, to grant an interlocutory injunction, to preserve the right in
staty quo until the determination of the controversy, and especially is
this the rule when the principal relief sought is in itself an injunction
because a dissolution of a pending interlocutory injunction or a refusal
of one on application in the first instance will virtually decide the case on
its merits and deprive plaintiff (here defendant) of all remedy or relief
even though he should afterwards be able to show ever so good a case.”
In this case, as stated, defendant, in the peaceable possession of his
kome, has had his case practically prejudged contrary to our
decisions, and, in my opinion, the injunctive order should be even (263)
now so modified as to restrain plaintiff from entering or trespass-
ing on the lot occupied and claimed by defendant until the issues can be
tried and the rights of the parties properly determined. It is no doubt
a correct proposition that when a railroad company has constructed its
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road, and, in the exercise of its quasi-public franchise, is operating its
trains, its work should not be lightly interfered with in furtherance of
individual or private interests; but this doctrine, wholesome as it is, has
no proper application here, and, on the faets of the record as I under-
stand them, I am of opinion, as stated, that hoth parties should be
restrained till the hearing, and if, on a full and fair investigation, it
should be determined that plaintiff had a right of way, it is well and
will be so adjudged ; but if it shall be then established that plaintiff has
wrongfully trespassed on defendant’s rights of property, as he claims, it
should be held to restore the lot to its former condition and make proper
compensation to defendant for the injury inflicted upon him.
ArreN, J., concurs,

Crarx, C. J., coneurs with Hoke, .J., that the court below should have
enjoined both parties, and that it was erroneous to enjoin the defendant
only, which permitted the plaintiff to proceed without hindrance to the
detriment of the defendant. The matter should have been kept in sfafu
quo till the facts were determined by a jury.

Cited: Greenville v. Highway Com., 196 N.C. 228,

CHARLES ELLIOTT, RecerveR FOURTH NATIONAL BANK OF FAYRTTE-
VILLE, v. JOHN L. SMITH.

(Filed 4 April, 1917.)

1. Principal and Surety—Banks and Banking—Agreement with Surety—
Consideration—Principal and Agent—Evidence,

Where there is evidence tending to show that the cashier of a bank dis-
counted a note signed by a surety, and received, at the time, a mortgage
given by the maker to the surety to indemnify him, under promise by the
cashier who attached the papers together to have the mortgage registered,
but did not do so for several years, when, fearing the insolvency of the
parties, he had the mortgage recorded, but not until other mortgages had
been registered to the full value of the property: Held, sufficient to show
that the cashier was acting for the bank, and not personally for himself,
the consideration being the additional security for the note; and to sustain
a verdict in behalf of the surety, the defendant in the action. The charge
in this case is approved.

2. Appeal and Error—Exclusion of lividence-—Harmless Error.
Evidence excluded at the trial which could not appreciably have affected
the verdict rendered will not be held as reversible error on appeal.
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CrviL acrion, tried before Connor, J., at February Term, 1917, (266)
of CUMBERLAND.

This is an aetion commenced before the recorder’s court of Cumber-
land County in the name of S. D. Scudder, receiver of the Fourth Na-
tional Bank of Fayetteville, N. C., against John L. Smith. Judgment
was rendered in thé recorder’s.court in favor of the defendant, and the
plaintiff appealed to the Superior Court. S. D. Scudder having resigned
as receiver, and Charles Elliott having been duly appointed his sue-
cessor, he was substituted in the Superior Court as party plaintiff, and
the action was tried at February Term, 1917, of Cumberland Superior
Court.

The defendant admitted the execution of the note sued on, amounting
to $300, upon which there was a credit of $25, the note being dated 7
January, 1913, payable to the Fourth National Bank, and signed O.
Wadkins, which note was endorsed by defendant Smith.

It appeared from the evidence that Wadkins applied to the bank
through A. W. Peace, cashier and vice president of the bank, for a loan
of $300 some time prior to 7 January, 1913, offering as security certain
real estate, Peace refused to loan the money on this security, and later
Wadkins came into the bank with Smith, on 7 January, 1913, and the
bank, through Peace, as cashier and active vice president, loaned the
money on a note payable to the bank, indorsed by Smith. At the time
this transaction was had with the bank, Smith delivered to the bank a
note of $300, payable to Smith, and a mortgage securing same, dated 7
January, 1913, the mortgage being also made to Smith. Smith testified
that he took this mortgage as security for his endorsement, as he wanted
some protection. That the mortgage was at that time a first mortgage
on the property, worth at least $2,000; that he delivered same to Peace
and asked him to have it recorded, and that he (Peace) said he would.
The note and mortgage remained in the possession of the bank from 7
January, 1913, up to the time of the receivership in February, 1916,
Tt was not registered by the bank until 14 September, 1914, prior to
which time two other mortgages were registered on the same land, and
the mortgage to one W. F. Smith & Co. was registered in May, 1913,
and the property foreclosed thereunder and sold to one Breece at the
price of $1,000.

A. W. Peace testified that he had no understanding or agreement of
any kind with Smith about recording the paper; that no regis-
tration fees were paid to him to have the same recorded, and that (267)
he simply held the note and mortgage payable to Smith at
Smith’s request. «
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His Honor held that if the jury should find that Peace, acting as an
officer of the bank, agreed to have the mortgage recorded, and, relying
on this promise, Smith delivered the unregistered mortgage to him, and
took no further steps toward having it recorded, on account of Peace’s
promise, then it was the duty of the bank to have it properly recorded
within a reasonable time, and if it failed so to do, they should answer
the issue in favor of the defendant. Plaintiff excepted.

There was a verdict and judgment for the defendant, and the plaintiff
appealed.

Rose & Rose for plaintiff.
Sunclair, Dye & Ray for defendant.

Arren, J. Tt is not denied that the value of the mortgage deposited
by the defendant Smith with the cashier of the bank was destroyed as a
security and indemnity on account of the failure to register it until after
two other mortgages, subsequent in date, were registered; but the plain-
tiff contends that there is no evidence of an agreement to register; that
if there is such evidence it was an agreement made by the cashier per-
sonally, which would not be binding on the bank; and that the mortgage
was not deposited as collateral with the bank, and was merely left with
the cashier to hold for Smith.

We cannot determine the fact, and the only legal question presented
by these contentions is whether there is evidence to support findings in
favor of the defendant that there was an agreement to register the
mortgage; that the agreement was made for the bank, and that the
mortgage was deposited with the cashier for the bank.

On the first point, as to the agreement, the defendant testified: “I
turned both note and mortgage over to Mr. Peace, and told him to have
the mortgage recorded. He said he would. Mr. Peace was then cashier
of the bank.”

On the other questions all the evidence for the plaintiff and the de-
fendant shows that the cashier was acting for the bank at the time the
agreement was made, if made at all, and that the parties understood
that the mortgage was deposited with the bank.

Mr. Peace, witness for the plaintiff, testified that he was cashier and
active vice president of the Fourth National Bank of Fayetteville, N. C,,
in January, 1913, and that he handled the transaction with Mr. Smith
and Mr. Wadkins. He never saw the land described in the mortgage.
Wadkins wanted to borrow $300, offering as security a mortgage on real

estate. He declined this, and Wadkins later came in with John
(268) L. Smith, and the witness filled out the note payable to the bank;
Wadkins signed it and Smith indorsed it. “I accepted the note
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for the bank, and Smith and Wadkins had mortgage executed by Wad-
kins and wife to Smith with them at the time, and these papers were
attached to the note given the bank. I made no agreement with Smith
to have the mortgage registered, and no registration fees were paid for
this purpose. I had the mortgage registered and the bank paid the fees.
Wadkins had left this community, and I was informed that his affairs
were in bad shape. My recollection is that Mr. Smith was also in
trouble at the time, and not knowing the outcome of those troubles, I got
out the mortgage and had same recorded. From 7 January, 1913, up
to the appointment of the receiver, the bank had possession of the note
and mortgage. The writing in the face of the note payable to the bank
is in my handwriting.”

If “he handled the transaction with Mr. Smith and Mr, Wadkins”; if
the note and mortgage executed by Wadkins to Smith were attached to
the note payable to the bank; if all the papers were handed to the
cashier, and were thereafter in the possession of the bank and the bank
paid the fees for registration, as the cashier testified, there is evidence
that the agreement to register was made for the bank, and that the papers
were deposited with the bank.

The consideration for the promise was the additional security for the
loan.

His Honor submitted the question to the jury in a charge free from
objection, telling them, among other things:

“Upon the admitted facts in this case, the court charges you that if
you find from the evidence, and by its greater weight, that at the time
Smith indorsed the note upon which this action is brought he called
Mr. Peace’s attention to the fact that the mortgage was not recorded,
and requested him to have same recorded; that Peace was acting in the
matter as an officer of the bank; that Peace thereupon agreed to have
the mortgage recorded, and that, relying upon this promise hy Peace,
the defendant delivered the mortgage, unrecorded, to the bank, and took
no further steps toward having the same recorded on account of Peace’s
promise to have this done, then it was the duty of the bank to have the
mortgage recorded within a reasonable time thereafter; and it being
admitted that the bank did not have the mortgage recorded until Sep-
tember, 1914, there was a failure of the bank to perform its duty in this
regard, and you will answer the first issue “Yes.”

There is also an exception by the plaintiff to the exclusion of evidence
that it was the custom of the bank to collect registration fees and to
note the collection on the papers.

We recognize the principle that under certain conditions evi- (269)
dence of custom is competent in corroboration of a witness, but
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in this case, as counsel for the plaintiff practically eonceded, it would
have no appreciable effect on the verdiet, and the plaintiff had the
benefit in the charge of the circumstance that no fees were paid as tend-
ing to corroborate the evidence of the cashier that no agreement was
made, and there was no proof as to whether a notation was made on the
paper or not. -

The case has been tried under proper instructions, and in our opinion
there is evidence to support the verdict, and no reversible error.

No error.

Cited: 8. v. Davis, 175 N.C. 729 ; Mfqg. Co. v. Building Co., 177 N.C.
106 ; Bank v. Wysong & Miles Co., 177 N.C. 292.

WYNNEWOOD LUMBER COMPANY v. THE TRAVELERS INSURANCE
COMPANY.
(Filed 4 April, 1917.)
Insurance—Master and Servant—Employer and Employee—Indemnity—
Policy—Employment of Counsel—Compromise—Appeal and Error.

A policy of employer’s indemnity giving the insurer the right to employ
counsel and defend or compromise an action brought thereunder by an
employee is for the benefit of the insurer, and it is not liable in damages
sustained by the employer for refusing to compromise the employee’s action
for a less sum than that indemnified against, and for compromising a
judgment in a large amount rendered in the employee’s action, without
appeal, in the absence of suggestion that the insurer was negligent in the
proper prosecution of that action, or had acted in bad faith.

Chvir acrrox, heard at December Term, 1916, of New Hanovez before
Conmor, J., upon complaint and demurrer. The demurrer was sustained,
and the plaintiff electing to stand upon its complaint, it was further
ordered that the action be dismissed. The plaintiff appealed.

McClammy & Burgwyn for plaintiff.
George Rountree, Thomas W. Davis, J. O. Carr for defendant.

Brown, J.  This action is brought to recover the sum of $5,000, which
the plaintiff alleges it was compelled to pay on a judgment obtained
against it by one Joseph Jones, as damages for injuries sustained while
“in its employment. The complaint shows that the defendant had issued
a policy of indemnity in the usual form in the sum of $5,000, indemni-
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fying the plaintiff from loss by reason of injury to its employees.

One Jefferson Jones, working on the logging road, was seriously (270)
injured, and plaintiff alleges that it gave notice to the defendant
of the injuries and assisted in making the investigation, and that it could
have settled the claim for from $1,000 to $2,500, but the defendant com-
pany refused to do so. Aection was brought by Jones against the plain-
tiff, the Wynnewood Lumber Company, and it was defended by counsel
employed by the Travelers Insurance Company. The trial resulted in a
verdict for $20,000 damages. Subsequently the court reduced this ver-
dict to the sum of $15,000, and by the negotiations entered into by coun-
sel for the insurance company and the Wynnewood Lumber Company
with counsel for the plaintiff, Joseph Jones, an agreement was entered
into whereby the appeal was abandoned and judgment was entered for
$10,000. Five thousand dollars of this sum was paid by the plaintiff in
this action, and $5,000 by the defendant.

The ground of demurrer is thaf the facts set forth in the complamt
do not constitute a cause of action. In the brief of the learned counsel
for the plaintiff it is said: “This raises the question as to whether or not
an insurance company, which has issued a policy of insurance indemnify-
ing the plaintiff against loss, which has the right under the terms of the
policy, after notice of injury, to take absolute control of the litigation,
and fails to settle at-a time that it could settle, without loss to the insured,
can evade payment, when it controls the suit, and the judgment rendered
is for four times the amount of the policy issued.”

It is true, as held by other courts, that where an insurer under an
employer’s liability policy, on being notified of an aétion for injuries to
the insurer’s servant, assumes the defense thereof and was negligent in
conducting the suit, to the loss of the employer, the latter was entitled to
sue the insurance company for breach.of its implied contract to exercise
reasonable care in conducting the suit or in tort for neghgence M.
Co. v. Plate Glass Ins. Co., 171 Fed., 495.

There is no allegation in the complamt in this action that the defend-
ant company was guilty of any neglwence in the conduct of the suit
brought against the plaintiff for the injuries to Jonés. There is no
allegation that it failed to employ competent counsel and no allegation
that the counsel employed by it was guilty of any negligence the conse-
quence of which was a verdict and judgment against the plaintiff. So
far as the complaint shows, the case was conducted properly and skill- -
fully, although it resulted in a verdict of $20,000 against the plaintiff.

The only suggestion of a tortious act is in the language used with
reference to the defendant’s negligently refusing to settle the Fones
claim for $1,000 or $2,500. A casual examination of the pohcy (271)
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makes it clear that the parties agreed that the defendant should have
the sole right to compromise and settle claims brought against the
plaintiff. There is no allegation that this power was exercised by the
defendant fraudulently, oppressively, or otherwise than in good faith.
That provision was evidently placed in the contract for the protection of
the insurer, and gives the insurer the right to exercise its own judgment
as to when a compromise and a settlement shall be made. Of course, it
must be exercised in good faith and without any wrongful or fraudulent
purpose. When properly exercised, it is binding upon the insured. It
turns out that it would have been better for all parties, the plaintiff as
well as the defendant, if the offer of a compromise had been accepted;
but as is said in the brief of the counsel for the defendant, “This is a
case where hindsight turns out to be better than foresight.,” It was a mis-
take of judgment, something not unusual in the affairs of this life. Such
a mistake honestly made does not subject the person to legal lLiability.
Schmidt v. Ins. Co., 52 L. R. A. (N. 8.), 126.

It is well settled that these provisions in policies of insurance indem-
nifying employer against loss by injury, that the insured shall have the
exclusive right to compromise and settle such claims, is valid if exer-
cised in good faith. The insurer is liable where it assumes the duty of
defending a suit and negligently fails to discharge such duty. The
insurer is also liable if it exercises the exclusive power of settlement in
bad faith, or for purposes of fraud, to the injury of the insured. New
Orleans Co. v. Casualty Co., 6 L. R. A. (N. S.), 562.

A case very much in point is Zine Co. v. Fidelity and Deposit Co., 156
N. W, 1081. In this case the Wisconsin court held that “Under policy
indemnifying employer against claims for personal injury in any case
up to $5,000, held that the insurer was not bound to settle a eclaim,
though it might be settled for $5,000 or less, so that where it had con-
tributed $5,000 on a judgment of $12,500 the insured could not recover
the excess which he was required to pay.”

The fact that the defendant failed to prosecute an appeal does not
eonstitute of itself either a tort or a breach of the implied contract, for
the reasons given by the Supreme Court of Towa in Lumber Mfg. Co. v.
Employers’ Assurance Corporation, 62 L. R. A., 617, viz.: “An insurer
against employer’s liability, whose contract gives it the right to defend
against suits by employees against the assured, and which, after a judg-
ment in exeess of the insurance has been obtained against the assured,
agrees to perfect an appeal, is not liable for negligently failing to do so,

whereby the judgment is affirmed, in the absence of anything to
(272) show that the judgment was erroneous and that plaintiff could
not have succeeded on a second trial” See, also, Davidson v.

Casualty Co., 197 Mass., 167.
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We are of opinion that the complaint fails to state a cause of action
either as a breach of the implied contract or in tort for negligence, and
that his Honor properly sustained the demurrer,

Affirmed.

IN rRE E. E. GORHAM, ADMINISTRATOR.
(Filed 4 April, 1917.)

1. Liens—Buildings—Loans—Resulting Trusts—Husband and Wife.

The loan of money by a wife to her husband and used by him in building
a house upon his own land does not, in the absence of contract or statute,
give the wife a lien upon the house or the land for its repayment, or
create a resulting trust in her favor.

2, Liens—Commingling of Goods—Husband and Wife—Equity.

‘Where the wife has permitted the husband to use her money indis-
criminately with his own in erecting a building on his own land, so that
the amount may not be ascertained, the doctrine of the admixture of
goods would prevent her acquiring a lien for its repayment, were she
otherwise entitled to it.

AppEaL by administrator and by claimant from Winston, J., at Sep-
tember Term, 1916, of CuMBERLAND.

Q. K. Nimocks and E. G. Davis for administrator.
Sinclair, Dye & Bay for clavmant.

Crarg, C. J. This is a matter arising out of the administration of
the estate of John C. Gorham, deceased. His widow, who has since mar-
ried and is now Mrs. Chedester, is a claimant against the estate. Her
claim was referred to H. S. Averitt, referee, to report the facts and con-
clusions of law. The referee found that the wife of the deceased loaned
him the sum of $6,129.70, which bears interest from September, 1907,
and that some part thereof, but the evidence does not prove how much,
was used by him in building his residence. He further finds that there is
no agreement shown that it should be used in the building and that no
resulting trust arises in her favor for whatever amount was so used, and
that, therefore, she is not entitled to a lien upon the home place, or on
the proceeds thereof, for such of her money as was used by her
husband in the erection of the house. She had filed a claim for (273)
the amount used by the husband, describing it as a loan. Though
she was allowed in this proceeding to amend that claim by striking out

321



IN THE SUPREME COURT. [173

In re GORHAM.

the words, “as a loan,” the referee finds as a fact that it was a loan, and
further, that as a matter of law, by signing the petition for a sale of the
house and lot for partition and by acceptance of the value of her dower
out of the proceeds she is estopped to set up a lien against the home
place or the proceeds thereof, but is entitled to file her claim as an
unsecured creditor against the estate for the sum loaned her husband.

The court on appeal sustained the report of the referee, except that he
finds that the amount of money loaned by the wife, which was used by
the deceased in building the house, was $6,129.70. The administrator
appeals from this ruling upon the ground that there is no evidence to
support 1it. The claimant appeals because it was held that she had no
lien or resulting trust in the building for that amount.

The evidence is that the building cost $12,000 and that no part of the
wife’s money went into the purchase of the lot on which it was erected.

If the judgment is correct, in which we concur, that the wife has no
lien or resulting trust on the house by reason of the loan to her husband,
it becomes immaterial to consider the ruling that the widow was estopped,
by joining in the partition proceedings and receiving the value of her
dower out of the proceeds, to set up the lien, and also whether or not the
evidence established how much of the money she loaned her husband
went into the construction of the building.

There was no evidence and no findings that the husband received the
money under an agreement to use it or any part of it in constructing the
building, and there is nothing from which the court could construe that
there is a resulting trust in the wife’s favor. It could not arise from the
mere fact of loaning money to her husband. Such lien could arise only
by contract or by statute, and there was neither, and there was nothing
to put other creditors on notice of such lien. Even if there was such use
of the wife’s money, together with other funds, in building the house,
the wife, having permitted such mixture of the funds, could not claim a
lien. Wells v. Batts, 112 N. C., 283. There is also authority, if it were
necessary to pass on the point, that by joining in the proceedings for
sale of the premises in partition and accepting her allotment thereof for
dower she is estopped. Weeks v. McPhail, 129 N. C., 73; Propst v.
Caldwell, 172 N. C., 594.

The judgment that the claimant is entitled to prove for the full
amount of the loan, as found by the judgment, against her husband’s
estate as an unsecured claim and to receive her pro rata is

Affirmed.

' Qited: Oliver v. Fidelity Co., 176 N.C. 600.
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(274)
JAMES W. SNEEDEN v. JAMES J. DARBY.

(Filed 4 April, 1917.)

Appeal—Recorder’s Court—dJustice’s Court—Dismissal of Appeal—Jundg-
ment—Stay Bond—Costs—Statutes.

Where a defendant appeals a judgment rendered against him in a
recorder’s court, under a statute prescribing the same methods as from
a court of a justice of the peace, and fails to have it docketed in the
Superior Court at the next ensuing term, ete., the plaintiff may have the
appeal docketed and dismissed upon motion, and the judgment in the
lower court affirmed (Rev., sec. 608), and tax the defendant and his
surety on his stay bond with the costs of appeal, according to the condi-
tions thereof. Revisal, see. 607.

Crvir action, tried before Connor, J., at November Term, 1916, of
New Haxover.

This is a ecivil action begun 25 May, 1916, by summons issued from
the recorder’s court of New Hanover County at the instance of the
plaintiff, to recover money alleged to be due him by the defendant for
labor performed. Judgment was duly rendered on 8 July, 1916, in
favor of the plaintiff and against the defendant for the sum of $192.12,
from which the defendant gave notice of appeal to the Superior Court.
The next term of the Superior Court of New Hanover County after the
rendition of said judgment was held on 11 September, 1916, which was
“for the trial of criminal cases only,” and at the succeeding term of the
Superior Court of said county, which was for the trial of civil eases only,
defendant having failed up to that time to have said appeal docketed on
his own behalf, on 27 October, 1916, which was the fifth day of said
term, plaintiff caused said appeal to be docketed, and paid the fees there-
for, for the purpose of moving for the dismissal of the same, under sec-
tion 607 of the Revisal of 1905, Thereupon judgment was rendered in
the Superior Court, dismissing the appeal and affirming the judgment of
the recorder, and also against the surety upon the stay bond.

The defendant excepted and appealed upon the ground that the docket-
ing of the judgment in the Superior Court was a docketing for the pur-
pose of the appeal, and that no further action was required to perfect
the appeal, and also upon the ground that the court could not dismiss
the appeal and at the same time enter judgment upon the stay bond.

J. C. King and L. Clayton Grant for plaintiff.
J. 0. Carr for defendant.

Arven, J. The act establishing the recorder’s court in Wil- (275)
mington, chapter 389 of Public Laws of 1909, as amended by
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chapter 217 of the Public Laws of 1911, provides that “Any person desir-
ing to appeal to the Superior Court in a criminal or civil case from a
judgment of the recorder’s court shall be allowed to do so in the same
manner as is now provided for appeals from the courts of justices of the
peace” ; and section 608 of the Revisal requires an appeal from a justice
to the Superior Court to be docketed “at the ensuing term of said court.”

It has been frequently held that a failure to comply with this pro-
vision of the statute and to docket the appeal at the ensuing term entitles
the party recovering judgment.to dismiss the appeal.

The latest case on this question is Helsabeck v. Grubbs, 171 N. C., 337,

It follows, therefore, that there is no error in dismissing the appeal,
as the defendant has never docketed his appeal in the Superior Court.

The provision of the statute relied on by the defendant, saying that
“All judgments for the plaintiff rendered by the recorder shall be duly
docketed in the office of the clerk of the Superior Court, and execution
shall be issued thereon as is now provided by law for executions,” does
not refer to proceedings connected with the appeal, but to the docketing
of the judgment for the purposes of lien and execution.

The judgment against the sureties on the stay bond is also authorized
under section 607 of the Revisal, which provides: “That if the appellant
shall fail to have his appeal docketed as required by law, the appellee
may, at the term of said court next succeeding the term to which the
appeal is taken, have the case placed upon the docket, and upon motion
the judgment of the justice shall be affirmed and judgment rendered
against the appellant accordingly, and for the costs of appeal and against
his sureties upon the undertaking, if there be any, according to the
conditions thereof.”

It is probable that the defendant was not more diligent because he
did not hope to reduce the amount recovered before the recorder, as it is
stated in the judgment in that court that the plaintiff submitted to the
defendant an account showing $235.63 due him, and that this was not
denied by the defendant, and that the claim of the defendant against the
plaintiff for $43.51 was allowed, leaving a balance of $192.12, for which
judgment was rendered.

Affirmed.

Cited: Stmonds v. Carson, 182 N.C. 83; S. v. Goff, 205 N.C, 549;
Summerell v. Sales Corp., 218 N.C. 454.
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(276)
TAYLOR JACOBS ET AL, v. RILEY WILLIAMS ET ALS.

(Filed 4 April, 1917.)

1. Limitation of Actions—Possession — Dower — Heirs at Law — Title —
State.

The possession of the widow under dower in the lands of her husband’s
estate may be tacked to that of her husband for the purpose of perfecting
title in the heir claiming by adverse possession under the deed to his
ancestor as color of title; and when sufficient for twenty-one years will
take the title out of the State.

2, Same—Adverse Possession~—Continuity.

Evidence in this case of getting turpentine from the locus in quo, culti-
vating the lands, etc., on the entire tract, by the grantee under the deed,
relied upon as color, also by the widow after his death, as to her dower
and other lands, and by the heirs at law, claiming title by continuous
adverse possession for more than twenty-one years in all, is held sufficient
to take the title out of the State.

Civiv action, tried before Connor, J., at September Term, 1916, of
PeNDER.

This is an action to recover land. The plaintiffs are the heirs at law

- of Matthew Jacobs and claim title by adverse possession.

They introduced a deed covering the land in controversy from Thomas
Jacobs to Matthew Jacobs of date 10 September, 1840, and offered evi-
dence tending to prove that their ancestor, the grantee in said deed, had
continuous possession of said land from the date of the deed until his
death, about 1858, and claimed and used it as his own.

After his death dower was allotted in said land to the widow of Mat-
thew Jacobs, Eliza Jacobs, at December Term, 1858, of the Court of
Pleas and Quarter Sessions.

Evidence was also introduced tending to prove that the widow re-
mained in possession of the land after the death of her husband until
her death in 1900, and that during a part of the time the plaintiffs were
in possession with her.

The widow, Eliza Jacobs, afterwards married William Williams, the
date not stated.

In 1860, June 2, W. A. Lamb executed a deed to William Williams
covering the land, and it is under this deed the defendants claim.

On 1 June, 1897, William Williams conveyed a part of said land to
one of the defendants, and a part to another defendant.

The defendant offered evidence tending to prove that Eliza Jacobs
died in 1899 and that they have been in the adverse possession of said
land since that time.
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(277)  An action was commenced by the plaintiffs against the de-

fendants to recover said land, 4 February, 1907, in which judg-
ment of nonsuit was entered at January Term, 1910, and this action was
commenced within one year thereafter.

The defendants moved for judgment of nonsuit upon the ground that
there was no evidence of twenty-one years adverse possession under color
in the plaintiffs, and, therefore, it had not been proven that title was
out of the State, which was overruled, and the defendants excepted.
There are also several exceptions to the charge, but all of them, except
one to & statement of an agreement by counsel as a misapprehension,
are on the ground there was no sufficient evidence to justify the charge
given.

The jury returned the following verdiet:

1. Are the plaintiffs, or any of them, the ¢wners and entitled to the
possession of the land described in the complaint as the Matthew Jacobs
land outside the dower? Answer: “Yes.”

2. Are the plaintiffs, or any of them, the owners and entitled to the
possession of the land deseribed in the complaint as the dower of Eliza
(Williams) Jacobs? Answer: “Yes.”

3. Are defendants in the unlawful possession of either of said tracts
of land? Answer: “Yes.”

4, What sum, if any, are plamtlffs entitled to recover of defendants
as damages? Answer: “One penny.

5. Did Eliza Williams die seven years or more before 4 F‘ebruary,
1907% - Answer: - “No.” v

Judgment was entered upon the verdict in favor of the plaintiffs, and
the: defendants excepted and appealed.

R. G. Grady and C. D. Weeks for plaintiffs.
Bland & Bland and C. E. McCullen for defendants.

Arrew, J. The only question presented by the appeal is whether there
is any evidence that the plaintiffs and those under whoni they claim have
had an adverse possession under color for twenty-one years, and in con-
sidering this question we must accept the evidence of the plaintiffs as
true, and must give to it the construction most favorable to them.

As to-the part of the land covered by the dower, the evidence showing
title in the plaintiff is too clear to admit of debate.

The deed to the ancéstor of the plaintiffs, dated in 1840, is eolor of
title, and the uncontradicted evidence is that the grantee in this deed
entered Into possession of the land, used it openly as his own until his
death in 1858, and that after the allotment of dower in the same
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year to his widow she remained in possession, exercising acts of (278)
ownership until her death, which the evidence of the plaintiffs
shows was in 1900.

The possession of the widow is not only not adverse to the heir, but
it may be tacked to the possession of the ancestor for the purpose of
perfecting title in the heir.

This questlon was fully considered and decided in Atwell v. Shook,
133 N. C., 891, in which the Court says: “It is clear that the possession
of the heir may be added to the possession of the ancestor to complete
the twenty years which will bar the action. We do not understand this
to be controverted; but the defendant says that the possession of the
widow was not the possession of the heirs, but was adverse to them, This
is the point in the case. We agree with his Honor that the question is
not whether the widow took any title by the allotment of the homestead,
but whether she claimed under the heirs, thereby making her possession
their possession. Certainly her possession could not be adverse to the
heirs, and this is so without regard to the question, discussed before us,
as to the effect of the allotment of the homestead. If instead of taking
a homestead she had taken a dower in her husband’s land, and in the
allotment the 8 acres to which he had no paper title were included
therein, and she remained in possession, certainly such possession would
inure to the benefit of the heirs, being an elongation of the husband’s
title or estate. This would not be upon the principle that she acquired
any new or independent right by the allotment of the dower, but that
she claimed under the husband and thereby her possession inured to the
benefit of the heirs.”

There is also evidence of an adverse possession of twenty-one years of
the land outside of the dower.

John Jacobs, one of the plaintiffs and an heir, testified that he was
born on the land in 1843, and lived there from his earliest recollection
until he was 19 or 20 years of age; that they “tended turpentine and
farmed” and “worked the whole place where there was any pine”; that
after he left the place he went back from time to time, and Eliza Jacobs,
the widow, “was cultivating all the cleared land, all of the 175-acre
tract.”

This is evidence of a possession in the ancestor and in the heir from
1840, the date of the deed to the ancestor, to 1862 or 1863, more than
twenty-one years.

Melvin Jacobs, another plaintiff and heir, testified that he was not
two years old when his father died; that he worked on the land
from the time he “was big enough” till he “was grown,” and lived (279)
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there till he “was about 217; that he split rails, cut firewood, and
hauled straw off any part of the land not included in the dower.

If the witness was born two years before the death of his father and
lived on the land until he was 21, he lived on the land nineteen years
after the death of his father, which, added to the possession of his father
from 1840 to 1858, or eighteen years, would furnish evidence of posses-
sion in the heirs and their father of thirty-seven years.

Tt, therefore, appears that there is evidence of twenty-one years adverse
possession of the land outside of the dower as well as of that included
therein, without passing on the effect on the other land of the possession
of the dower by the widow.

Nor is it necessary to consider the character of the possession by Wil-
liams after his marriage with the widow of Matthew Jacobs, or of the
possession of the defendants, as these questions were submitted to the
jury under a charge free from objection.

We have considered all of the exceptions and find

No error.

Cited: Clendenin v. Clendenin, 181 N.C. 473; Ramsey v. Eamsey,
224 N.C. 115; Newkirk v. Porter, 237 N.C. 120.

LELIA B. JONES v. WALTER J. JONES.
(Filed 4 April, 1917.)

1. Divorce—Alimony—Motions—Notice—Statutes.

Feme plaintiff’s motion for alimony and attorney’s fees in an action for
divorce, made upon complaint and resisted upon an answer during the
pleadings term, does not require previous notice to be given; and when
the judge hears it upon one day’s postponement, the last day of the term,
five days after complaint filed demanding such relief, his order granting
it will not be disturbed for lack of sufficient notice, Rev., sees. 1566, 877;
and when it appears that the defendant is about to remove his property
and effects from the State to defeat plaintiff’s rights, notice of any kind
is not required. Rev., sec. 1556.

2, Divorce—Pleadings—Verification—EKnowledge—Six Months—Condona-
tion—Breach.

A verification to the complaint in an action for divorce a mensa, that
the facts set forth therein as grounds for a divorce have existed to the
plaintiff’s knowledge at least six months prior to the filing of the com-
plaint, is sufficient, though coupled with averments as to matters in con-
donation and breach occurring within that period, and the trial will be

proceeded with as to all.
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8. Divorce——Alimony—Court’s Discretion-—Appeal and Error.

The allowance to a feme plaintiff of alimony pendenie lite and attorney’s
fee in an action for divorce a mense is within the discretion of the trial
court, and not reviewable on appeal, in the absence of ifs abuse.

4, Divorce—Children—Custody—Alimony.

Where in passing upon a motion of feme plaintiff in her action for
divorce a mense for alimony, etc., pendente lite, the trial judge has found
facts sufficient upon the evidence, he may award the custody of the minor
children, who have been removed by the defendant from the State, to the
plaintiff, with an additional allowance for them from the time they may
be placed in her custody.

EBuverton v. Everton, 50 N. C., 202, and Miller v. Miller, 78 N. C., 102, ovVER-
RULED.

Aprear by defendant from Cooke, J., at October Term, 1916, (280)
from PEersox.

This is an appeal from the judgment of the Superior Court allowing
the plaintiff alimony pendente lite and counsel fees, in an action for
divoree from bed and board. The action was begun 18 September, 1916,
the summons being returnable to October Term of Person, 1916, which
began on 16 October. The complaint was filed Saturday, 14 October.
On Wednesday of October Term the plaintiff moved in open court for an
allowance for alimony pendente lite and counsel fees in accordance with
the request in the complaint, The defendant in open court resisted the
motion. The court postponed the hearing till the next evening, Thurs-
day, 21 October, when, court being about to adjourn, he heard the motion
and found the following facts upon the complaint and answer used as
affidavits, and such other evidence as was offered.

That the plaintiff and defendant were married in October, 1911, and
have two children, aged 3%% and 114 years, respectively; that the de-
fendant has offered such indignities to the person of the plaintiff as to
make her condition intolerable and her life burdensome; that in August,
1916, the defendant abandoned the plaintiff and caused her to leave his
home; that in 1914 he tried to get the plaintiff to release her right in his
property and make him free, in consideration of $1,000 and became
greatly enraged because she did not do so; that in 1918 the defendant
said to the plaintiff that “when he got his business straight and like he
wanted it, the plaintiff could take the cook and go to hell, or walk up and
down the big road and eat flint-rocks, as far as he cared”; that he often
left the plaintiff for three or four days during the week and refused her
request for a pistol for protection during his absence; that he drank a
great deal of whiskey and in November, 1914, he accused the plaintiff of
taking a quart of his whiskey, which he later found in his auto,
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(281) but did not apologize; that in 1914 the defendant repeatedly

stayed out two or three nights in the week until 4 o’clock in the
morning, and in November of that year he moved a negro woman and
her children into a house in the yard, and boasted to the plaintiff the
woman’s boy was his son; that the negro woman and her children
annoyed the plaintiff by taking her wood, and were insolent to her, and
that when the plaintiff complained the defendant upheld the negro
woman and abused the plaintiff, and upon the plaintifi’s saying that she
could not stand such conditions any longer, and would have to go home,
the defendant told her she “could take her choice’”; that under such
conditions, her health becoming impaired and fearing for her personal
safety, she went to her father’s; that about three weeks thereafter the
defendant went to her, asking her to return, and promised that he would
not mistreat her again and would send the negro woman away, and under
the circumstances and relying upon such promise she returned with the
defendant, who did get rid of the negro woman, but in a day or two
began to abuse the plaintiff, insisting that she should sign papers releas-
ing all her interest in his property and give him a divorce, and upon her
refusal he became greatly enraged and told the plaintiff she could “go to
— and eat flint-rocks, for all he cared”; that he unnecessarily re-
quired ber to do an unusual amount of work just prior to Christmas,
1914 (when she was in a pregnant condition), in regard to hog killing,
and though she did all she could, the defendant told her if she “did not
attend to business what — did he want with her there”; that when
the plaintiff had finished the work of drying up the lard besides doing
the cooking and looking after the house while she was in an exhausted
condition therefrom the defendant brought a drunken companion home
with him late on Christmas eve and made the plaintiff late at night cook
an oyster supper for them, though she had already cooked supper for the
family; that the defendant was often gone a week at a time without let-
ting plaintiff know his whereabouts, without having any one at home
for her protection; that in May, 1916, the defendant told the plaintiff he
was “going to sell everything and was not going to be bothered with
women and children; that he had enough to take care of himself, and did
not expect to hit a lick of work for any one,” and often repeated this to
the plaintiff; that in August, 1916, he came to plaintiff’s father’s about
2 o’clock at night and carried her home, reaching there about 4 o’clock
in the morning, whereupon the defendant himself retired to bed, but put
the plaintiff to work preparing breakfast and supply of bread to last his
hands three days; that in August, 1916, the defendant took the oldest

child from plaintiff’s arms, and struck the plaintiff on her breast,
(282) knocking her against the sewing machine, which blow left finger
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prints and bruises on the plaintiff for several days; that he charged
the plaintiff with adultery with one Loman, which charge the court
finds was untrue and without foundation; that the defendant took both
the children away and carried them to his father’s house in Virginia;
that he was often drunk and used personal violence and foul language
to her,

The judge finds that the plaintiff during her married life had been a
good, kind, dutiful wife, and has performed faithfully her household
duties, and has often been required, in addition to cooking, washing,
ironing, cleaning the house, and attending to the children, to work in
the garden, and carry slops to the hogs a quarter of a mile distant; that
the plaintiff gave the defendant no cause of provocation for his cruel and
unjust conduct or for the indignities he has heaped upon her, and that
she was put in bodily fear of the defendant and her life rendered in-
tolerable and burdensome, and that the plaintiff by reason of defendant’s
false accusations against her and his violence is unable to endure living
further with him,

The judge also finds that the defendant is a man of good health and
strength, 47 years of age, of good earning capacity, and is worth from
$15,000 to $20,000, and owns, according to admission of his counsel in
open court, 535 acres of land; that the defendant for the last two years
has greatly neglected his farm and other business; that the net annual
income of the defendant, with proper attention to business, is reasonably
$2,000 per year; that the plaintiff has no separate estate, is worth no
property, and has no means of subsistence during the pendency of liti-
gation or to pay for the prosecution of this action; that the defendant
removed the children from the jurisdiction of this State and carried them
to Virginia, where they now are, and that the plaintiff is entitled to the
custody of said children.

Upon finding the foregoing facts and others of like nature, the judge
awarded the custody of the two children to plaintiff and adjudged that
the defendant should in thirty days pay to the plaintiff or into court
the sum of $150, to enable her to prosecute this action, and that he
should pay her or into court for her benefit $50 per month alimony, to
begin on the day of the order and $15 per month for the support of said
children, to begin when they are placed in her custody.

The defendant excepted and appealed.

L. M. Carlton, Manning & Kitchin for plaintiff.
Wm. D. Merritt, Bryant & Brogden for defendant.

Crark, C. J. There was evidence to support the above findings of
fact, and it cannot be questioned that upon such findings the judg-
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(283) ment of the court is fully supported. The cases of Everton v.
Ewerton, 50 N. C., 202, and Mller v. Miller, 89 N, C., 402, can-
not be deemed authority in this day, but even if they were, they would
not authorize the reversal of the orders made by the judge in this case.
Indeed, the defendant’s counsel rest the appeal practically upon the
proviso in Revisal 1566, as follows: “Provided, that no order allowing
alimony pendente lite shall be made unless the husband had five days
notice thereof, and in all cases of application for alimony pendente lite
under this or the succeeding section, whether in or out of term, it shall
be admissible for the husband to be heard by affidavit in reply or answer
to the allegations of the complaint”; but this Court has uniformly held
that the five days notice of a motion applies only when such motion is
heard out of term, and that parties are fixed with notice of all motions
or orders made during the term of court in causes pending therein,
Hemphill v. Moore, 104 N. C., 379 ; Coor v. Smath, 107 N. C.; 431, and
numerous cases sinee. ,

In Lea v. Lea, 104 N, C.,; 603, which was upon a motion for alimony
pendente lite, the Court said: “The statute does not require that a day
shall be set when a motion in the cause is to be heard at term. It only
provides that five days notice shall be given, and we think that this
requirement was fully complied with in the present case.”

In the case at bar the complaint filed on Saturday, 16 October, asks
for an order for alimony pendente lite, and the order was made on the
Thursday following, 21 October, five days thereafter.

In Zimmerman v. Zimmerman, 113 N, C., 434, the Court held on an
appeal from an order for alimony: “The application for alimony ean
be made by a motion in the cause, and the defendant is fixed with notice
thereof. It is only when made out of term that a notice is necessary,”
citing Coor v. Smith, 107 N, C., 430. In Moore v. Moore, 130 N. C., 333,
it was held: “A motion for alimony pendente lite may be heard any-
where in the judicial distriet, five days notice being required when heard
out of term-time,” and holding that such five days notice “is required
only when a motion is heard out of term,” citing Zimmerman v. Zim-
merman, 113 N. C., 432.

Besides all this, Revisal, 877, provides: “When notice of a motion is
necessary, it must be served ten days before the time appointed for the
hearing, but the court or judge may, by an order to show cause, prescribe
a shorter time.” -In this case the court in effect did shorten the time
when, refusing to hear the motion on Wednesday, he directed that it be
heard the following day, which was the last day of the term. It is true

that the statute as to alimony makes the time of the notice five
(284) days, instead of ten, but the authority conferred by Revisal 877,
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authorizes the judge to shorten the time for the notice in any case
“when notice of a motion is necessary.”

In Pell’s Revisal, under section 877, a great number of cases are cited
holding that a party to an action pending in court “is fixed with notice
of all motions and orders except those made out of term, of which notice
must be given.” A motion might be made during the term of court,
without previous notice, in a case of such nature that it would be error
for that reason to enter judgment thereon without giving the defendant
sufficient time to prepare affidavits or other evidence, but this would not
be on the ground that a motion in a cause if made at term necessarily
requires notice. The defendant in this case relied on his answer as an
affidavit in the cause, and does not allege that he did not have oppor-
tunity of fully setting up his defense. In fact his case was carried over
till the next day and to the latest moment before the court adjourned.
The plaintiff, as the court finds, was wholly without means of subsistence
or means of prosecuting the cause. If the hearing had been postponed
till some other time, or to some possibly distant point in the distriet, she
would have been unable to present her cause, if the finding of the judge
is correct in this particular, as we must take it to be.

The facts found most fully justified the order of the judge. It would
have been a great hardship to deny the plaintiff a hearing at this term
of the court, which hearing was had five days after application for the
order filed on Saturday and which in itself gave notice of the motion of
which the defendant had service, for he filed his answer thereto at that
term, and the hearing was had upon such answer, treated as an affidavit,
and the defendant did not offer any additional evidence. Though he was
in court he did not go upon the stand as the plaintiff did, nor did he
offer additional affidavits. The refusal to postpone the hearing longer
than the next day does not show any hardship placed on the defendant
whereas its postponement without good cause