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CITATION OF REPORTS 

I n  quoting from the reprr.inted Reports counsel will cite always the mar- 
ginal (i.e., the originaz) paging, except l N. C. and 20 N. c., which are 
repaged throughout, without marginal paging. 

Rule 62 of the Supreme Court is as  follon~s: 

Inasmuch a s  all the volumes of Reports prior to the 63rd have been re- 
printed by the State, with the number of the volume instead of the name of 
the Reporter, counsel will cite the volumes prior to 63 N. C., as  follows: 

1 and 2 Martin, 
Taylor, and Conf. 1 . .  as IN '  C' 

1 Naywoad . . . . .  " 2 " 
2 Haywood . . . . .  " 3 " 

1 and 2 Car. Law 

i Repository and . . g 6  4 .< 
N. C. Term 

1 Murphey . . . . . .  " 5 " 
2 Murphey . . . . . .  " 6 " 

3 Murphey . . . . . .  " 7 " 

1 Hawks.  . . . . . .  " 8 " 
2 Hawks.  . . . . . .  " 9 " 

3 Hawks.  . . . . . .  " 10 " 

4 Hawks .  . . . . . .  " 11 " 

1 Devereux L a w .  . . .  " 12 " 
2 Devereux L a w .  . . .  " 13 " 

3 Devereux L a w .  " 14 6 '  . . .  
4 Devereux L a m .  . . .  " 16 " 

1 Devereux Equity . . .  " 16 " 
2 Devereux Equity . . .  " 17 " 

1 Dev. and Bat. Law . . " 18 " 

2 Dev, and Bat. Law . . " 19 " 

3 and 4 Dev. and 1 . . 20 l 6  Bat. Law 
i Dev. and Rat. Eq. . .  " 21 " 

2 Dev. and Bat. Eq. " 22 " . .  
1 Iredell Lam . . . .  " 23 " 

2 Iredell L a w .  . . . .  " 24 " 
3 Iredell L a w .  . . . .  " 25 " 

4 Iredell Law . . . . .  " 26 " 

. . . .  3 Iredell L a w .  " 27 " 

6 Iredell Law . . . . .  " 28 " 

7 Iredell Law.  . . . .  " 29 " 

8 Iredell Law . . . .  as 30 N. C. 
9 Iredell Law . . .  " 31 " 

10 Irede!! Law . . . .  " 32 " 

11 Iredell Law . . . .  " 33 " 
. . . .  
. . . .  

12 bedell Law " 34 " 

13 Iredell Law " 35 " 

1 Iredell Equity . . .  " 36 " 

2 Iredell Equity . . .  " 37 " 

:: Iredell Equity . . .  " 38 " 

4 Iredell Equity . . .  " 39 " 

5 Iredell Equity . . .  " 40 " 

. . .  6 Iredell Equity " 41 " 

7 I ~ t ~ t l e l l  BQUitp . . .  " 42 " 

. . .  8 Iredell Equity " 43 " 

Busbee Law . . . . .  " 44 " 

Busbee Equity . . . .  " 45 " 

1 Jones Law . . . . .  " 46 " 
. . . .  2 Jones L a w .  " 47 " 

3 Jolied LBw . . . . .  " 48 " 

4 Jones L a w .  . . . .  " 49 " 

5 Jones Law . . . . .  " 50 " 

. . . .  6 Jones L a w .  " 51 " 

. . . . .  7 Jones Law " 52 " 

. . . . .  8 Jones Law " 53 " 

1 Jones Equity . . . .  " 54 " 

2 Jones Equity . . . .  " 55 " 

3 Jones Equity . . . .  " 56 " 
4 Jones Equity . . . .  " 5 7  " 

. . . .  5 Jones Equity " 58 " 
6 Jones Equity . . . .  '4 59 " 

. . .  1 and 2 Winston " 60 " 

Phillips Law . . . . .  " 61 " 

. . . .  Phillips Equity " 62 " 



J U S T I C E S  

OF THE 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1917. 

CI i IEF  JUSTICE : 

VALTER CLARK. 

ASSOCI9TE JUSTICES : 

PLATT D. WALKER, WILLIAM A. HOKE, 
GEORGE H. BROWN, WILLIAM R. ALLEN. 

ATTORXEY-GENERAL : 

SAMES S. %TANNING. 

ASSISTAlVT ATTORNEY-GENERAL : 

R. H. SYKES. 

SUPREME COUXT REPOXTER : 

ROBERT C. STRONG. 

CLEltK OF T H E  SUPREME COURT : 

JOSEPH L. SEdWELL. 

OFFICE CLERK : 

EDWARD C. SEAWELL. 

MARSHAL AKD LIBRARIAN : 

ROBERT H. BRADLEY. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

W. M. B o u ~  .............................................. First ......................................... Chowan. 
................................ GEORGE W. COKXOR ................................. Second ......Wilson . 

JOHN IT. KERR .......................................... Third ........................................ Warren. 
F. -4. DANIELS ........................................ W a y n e .  
H. W. WHEDBEE ....................................... Fifth ......................................... Pitt. 

........................................ 0. H. ALLEN .......................................... Sixth Lenoir. 
.................................... T. H. CALVERT .......................................... Seventh Wake. 

W. P. STACY ............................................ Eighth ...................................... New Hanover. 
....................................... C. C. LYON ................................................ Ninth Bladen. 

W. A. DEVIN ............................................. Tenth ........................................ Granville. 

WESTERN DIVISION 

H. P. L a m  ................................................ Eleyenth .................................. Rocl<ingham. 
TI-ronr~s J. SEAW .................................... Twelfth .................................... Guilford. 
W. 5. ADAMS ............................................. Thirteenth ............................... Noore. 
W. F. HARDIXG ......................................... Fourteenth .............................. lfecl~lenburg. 
B. F. LONG ................................................ Fifteenth .................................. Iredell. 
J. L. WEBB ............................................... Sixteenth ................................. Cleveland. 
E. E. CLIKE ............................................. S~T-enteellth ............................. Catawba. 
&I. H. JUSTICE ........................................... Eighteenth ............................... Rutherford. 
FRANK CARTER ......................................... Nineteenth ............................... Buncombe. 
G. S. F E R G V S ~ K  ........................................ Twentieth ................................ HayWood. 



SOLICITORS 

EASTE- DIVISION 

J. C. B. EHRIN~HAUS ............................... 
RICHARD C:. ALLSBROOK .......................... Second .................................... Edgecornbe. 
GARLAKD E. MIDYETTE ............................ Third ......................................... Northarnl~ton. 
WALTER D. SILER ..................................... Fourth ...................................... Chathain. 
CHARLES L. ABERNETHY ......................... Fifth ......................................... Carteret. 
H. E. SHAW .............................................. Sixth ......................................... Lenoir. 
H. E. NORRIS ............................................. Seventh .................................... Wake. 
H. L. L ~ o n  ................................................ Eighth ....................................... Colurnb~~s. 
S. B. MCLEAX ........................................... Ninth ........................................ Bobeson. 
S. M. GATTIS ............................................. Tent11 ........................................ Orange. 

WESTERN DIVISION 

S. P. GRAVES ............................................. E l e ~ e n t h  ................................... S u r r ~ .  
JOHK C. ROWER ........................................ Twelfth .................................... Davidson. 

............................... W. E. BROCK ............................................. Thirteen th Anson. 
G. W. WILBOX .......................................... Fourteenth ............................... Gaston. 
HAYDEN CLEMENT .................................... Fifteenth .................................. Rowan. 
R. L. HUFFMAN ........................................ Sixteenth .................................. Galdwell. 
J. J. HAYEP ............................................... Seventeenth ............................. wilkes. 
NICHAEL SCHEXCK .................................. Eighteenth ............................... Henderson. 
J. E. SWAIN .............................................. Nineteenth ............................... Buncombe. 
G. L. JONES ............................................. Twentieth ................................ Macon. 



LICENSED ATTORNEYS 
SPRING TERM. 1917. 

The following were licensed to practice law by the Supreme Court, August 
Term, 1916 : 

Bame County Addreas 
................................ ................................. LEWIS BERRY ASGEI Macon Franklin 

.....................................  boos^ ,~RLEDGE ........................................ Polk Columbus 
ABB JOSIAH BLASTON ............................. Duplin ................................. Wallace 

................................. ...................... BASIL MANLY BOYD Meclclenburg Charlotte 
....................... ................................. ROBERT LLOYD BR~NRLET %7fi18~n City 

....................... .............................. JOHS DAYID C-~NADT Cumberland Hope Mills 
............................. NATHAX COLE ........................................... Johnston Four Oaks 
........................... HILARY HERKERT CRAWFORD .................. Haywood .Waynes~~ille 

JOHN REID DEXTON ................................. Edgwombe ......................... Tarboro 
GEORGE SELBY DIXON .............................. Beaufort ............................. Aurora 

........... .......... MONTRAVILLE WALKER EGERTOX Henderson .sonville 
HER'RY SHAW FENNER ............................ Halifax ............................... Halifax 

....................... ....a.........a...... RALPIX RUDOLPH FISHER Transylvania Brevard 
WALTER THOXAS FREEMAN ................... Stanly ................................. Oakboro 
AVERY GAYLORD ........................................ Washington ....................... Plynlouth 
ANDREW GENNETT .................................... 31acon ................................. Franklin 
JOHN ROBE~W GOLTER .............................. Wake ................................... Raleigh 
WILLIAM G R ~ V E S  ................................. u r  ................................... Mount Airy 
JAMES FRANK HACKLER ......................... Alleghany ........................... Sparta 
JOSEPH LINWOOD HAMME ...................... G r a n v i l l e . 0 d  
ROBERT EDWARD HAXNA ...................................................................... Chesterfield, S. C. 
ROBERT POWELL HOI.DING ....................... Wake ................................... W e  Forest 
FRED STRICKLAXD HCTCHINR ................ Forsyth ...... W 
EARL CLIFFOI~D JAMES ............................. Surry ................................... Mount -4iry 

... THEODORE MOORE JSNXIXS .................... Graham L o b b i n s v i l l e  
OSCAR FRANKLIN JOHNSON ................... Wake ....... A l e i g h  
JOSE PI^ NORENZO JONES ...................... ....454 Wash. St., N.W .......... Washington, D. C. 
WILLIAM THOMAS KIDD ......................... Guilford .............................. Greensboro 
FRED LAMBERT .......................................... Mitchell .............................. Bakersville 
GLER' S. ~ICBRAYER ................................. 1 1 0  St. Paul St ................ Baltimore, Md. 
THOMAS BOULDIN MCCARGO, JR. .......... Surry .................................. M o t  Airy 
DAKIEI, PETER MCDUFFIE ...................... Bladen ................................ Inez 
KENR'ETH JONES NIXOK ......................... Craven ............................ New Bern 
SWAIK SWIFT NORMAN ........................... Halifax ........................ Halifax 
CHARLES ROSCOE PARTIX ....................... Harnett ............................. Lillington 
JACOB CANSLER PATTON .......................... Buncombe.. ........................ Asherille 
BURGIS PENNELL ..................................... Buncombe .......................... Asheville 
JAMES TURNER PRITCZTETT ..................... Caldwell ....................... Lenoir 
ALBERT LYLE R-~MSEY ............................. SIacon ................................. Franklin 
THOMAS WHITE RUPFIN ........................ Franklin ............................. Louisburg 
THOMAS FRED SANDERS .......................... Wake ................................... Raleigh 
JOHN ALEXANDER STEVEKS, JR. ............ Sampson ............................. Clinton 
JOSEPH OSCAR TALLY ............................ Cumberland ....................... Fayetterille 
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LICENSED ATTORNEYS 

A ~ o a z o  ALLEX TARLTON ....................... Anson .............................. Wadesboro 
RICHARD HARDY TAYLOR ..................... Greelie ................................. Hookerton 

........................... ROBERT EUGENE TAYLOR ...................... Buncombe West d s h e ~ i l l e  
WILLIAM LEWIS THORP .......................... Nash .................................... R o c k  Mount 

........ ................................ GEORGE WASI%INGTON TOMLINSOS Wilson Lucama 
THOMAS RUFFIR' W.41.1. .......................... Guilford .............................. Greensboro 
EDWARD RRUTON WARE ....................... Rockingham ....................... Reidsville 
BASIL MAXLY WATKISS ......................... Wayne ................................. Goldsboro 

................................. FURMAX ERASTUS WEST ........................ Macon Franklin 
ISHAX ROWLAND WILLIAWS .................. Duplin ..... h i s o n  
HILARY GOODE WINSLOW ........................ P erqui~nans.. ................ ......Hertford 
FRED HILL WOODARD ............................... Swain .................................. Bryson City 



CALENDAR OF COURTS 

TO BE HELD IX 

NORTH CAROLINA DURING T H E  SPRING OF 1918 

SUPREXE COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year . The examination of 
applicants for license to practice law. to be conducted in writing. takes place 
on the first Xonday in each term . 

The Judicial Districts will be called in the Supreme Court in  the following 
order : 

SPRING TERM. 1918 
First District .................................................................................................. February 5 
Second District ............................................................................................... February 12 
Third and Fonrth Districts ........................................................................ February 19 
Fifth District ................................................................................................... February 27 
Sixth District ................................................................................................. M a c h  6 
Seventh District ............................................................................................. a r c h  12 
Eighth and Ninth Districts ........................................................................ March 19 
Tenth District ................................................................................................. March 26 
Eleventh District ........................................................................................... April 2 
Twelfth District ............................................................................................. April 9 
Thirteenth District ........................................................................................ A 16 
Fourteenth District ....................................................................................... A 23 
Fifteenth and Sixteenth Districts ............................................................ A 30 
Seventeenth and Eighteenth Districts ..................................................... May 7 
Nineteenth District ....................................................................................... May 14 
Twentieth District ......................................................................................... May 21 



SUPERIOR COURTS, SPRING TERM, 1918 

The parenthesis numeral following the date of a term indicates the number 
of weeks during which the court may hold. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 
SPRING TERM, 1918-Judge Connor 

Pasyuotank-Dec. 31t ( 2 ) ;  Feb. 11t ( 1 ) ;  
N a r .  18 (1).  

Washins-ton-Jan. 14 ( 1 ) :  J u n e  3 (2) .  
~erquimans- an. 21 i i j  ;. April  15 (1). 
Currituck-Jan. 28t ( 1 ) :  Mar. 4 (1).  
Beaufort-Feb. 181 (2) ; A p r i l  81 ( 1 )  ; May 

ti ( 1 ) ;  May 13t  (1).  
Camden-Mar. 11 (1).  
Gates-Mar. 25 (1). 
Chowan-April 1 (1).  
Tyrrell-April 22 ( 1 ) ;  April  297 (1).  
Hyde-May 210 (1). 
]>are-May 27 (1).  

SBCOND JUDICIAL DISTRICT 
SPRING TERM, 1918-Judge E e r r .  

Wilson-Jan. 14 ( 1 ) ;  Feb. 4 ( 1 ) ;  Feb. I l t  
(1) ; May 13 (1) ; 31ay 201 (1) ; J u n e  241 (1). 

Nash-Jan. 21 (1) ;  Feb. 251 (1) ;  Mar. 11 
( 1 ) ;  April 29- (1) ;  May 61 ( 1 ) ;  May 271 
(1).  

Edgecombe-Mar. 4 ( 1 ) ;  April  11 ( 2 ) ;  
J u n e  3 (2).  

Xartin-Mar. 18 ( 2 ) ;  June 17 (1). 

THIRD JUDICZII, DISTRICT 
SPRING TERM, 1918-Judge Dan5els. 

Warren-Jan. 14 (2) ; May 20 (2). 
Halifax-Jan. 28 ( 2 ) ;  Mar. 18 ( 2 ) ;  J u n e  

3 (2).  
Bertie-Feb. 11 ( 1 ) ;  May 6 (2) .  
Hertford-Feb. 25 (1) ; April  15 (2). 
Vance-Xar. 4 ( 2 ) ;  J u n e  17 (2). 
Northampton--4pril 1 (2). 

FOURTH JUDICIAL DISTRICT 
SPRING TERN, 1918-Judge Whedbee .  

Harnett-Jan.  7 (1) ;  Feb. 4 t  ( 2 ) ;  May 20 
(1). 

C h a t h a m J a n .  14 ( 1 ) ;  Mar. 181 (1) ;  May 
13 (1).  

Wayne-Jan. 21 ( 2 ) ;  April  8; ( 2 ) ;  May 
27 (2) .  

Johnston-Feb. 181 ( 2 ) ;  Mar. 11 ( 1 ) ;  
April  22t (2).  

Lee-Mar. 25 ( 2 ) ;  May 6 (1). 

FIFTH JUDICIAL DISTEICT 
SPRING TERJI, 1918-Judqe Allen. i 

Craven-Jan. 7* ( 1 ) ;  Feb. 41 ( 2 ) ;  April  
8: (1) ; May 13f (1) ;  J u n e  3* (1).  

Pitt-Jan. 14t  ( 1 ) :  J a n .  21 ( 1 ) ;  Mar. 18 
( 2 ) ;  April 157 ( 1 ) ;  April  22 ( 1 ) ;  May 20t 
(2).  

Greene-Feb. 25 ( 2 ) ;  J u n e  24 (1) .  
Carteret-Mar. 11 (1); J u n e  10 (2).  
Jones-April 1 (1).  
Pamlico-April 29 (2).  

SIXTH JUDICIAE DISTECT 
SPRING TERM, 1918-Judge Calvert. 

Duphn-Jan. 71 ( 2 ) ;  J a n .  28* ( 1 ) ;  Mar. 
257 (2). 

Lenoir-Jan. 21* (1) :  Feb. 1st ( 2 ) ;  April  
8 ( 1 ) ;  M a y  20- ( 1 ) ;  J u n e  101. (2) .  

Sampson-Feb. 4 ( 2 ) ;  Mar. 11t ( 2 ) ;  Apri! 
29 (2).  

Onslowv-Mar. 4 (1) ; April 15t ( 2 ) .  

SEVENTH JUDICIAL DISTRICT 
SPRING TERM, 1918-Judge Stacy.  

Wake-Jan. 7 *  ( 1 ) ;  J a n .  28.1 ( 3 ) ;  Mar. 4: 
( 1 ) ;  Mar. 117 ( 2 ) ;  April  1t ( 3 ) ;  April  22* 
( 1 ) ;  -4pril 29t ( 2 ) ;  May 201. (2) ;  J u n e  10f 
(3) .  

Franklin-Jan.  14 (2) ; Feb. 181 (2) ; May 
13 (1).  

EIGHTH JUDICIAL DISTRICT 
SPRING TERM, 1918-Judge Lgon. 

New Hanover-Jan. 14% (1) ;  Feb. 4 t  ( 2 ) ;  
April 1* ( 1 ) ;  Apri! 81 (2) ;  N a y  6 ( 1 ) ;  May 
201 ( 2 ) ;  J u n e  24* (1).  

Pender-Jan. 21 ( 1 ) ;  Mar. 4 t  ( 2 ) ;  June 
3 (1).  

Columbus-Jan. 28 ( 1 ) ;  Feb. 1st ( 2 ) ;  
April  212 (2).  

Brunswick-Mar. 18 ( 1 ) ;  J u n e  177 (1).  

XINTH JUDICIAL DISTRICT 
SPRING TERM, 1918-Judge Deoin.  

Bladen-Jan. 7 t  ( 1 ) ;  Mar. 11% ( 1 ) ;  Aprll  
22t (1).  

Cumberland-Jan. 14' ( 1 ) ;  Feb. l l t  ( 2 ) ;  
Mar. 181 (2) ; April  291 (2) ; May 27* (1).  

Hoke-Jan. 21 ( 1 ) ;  A p r ~ l  15 (1).  
Robeson-Jan. 28% ( 1 ) ;  Feb. 4 t  ( 1 ) ;  Feb. 

25t ( 2 ) ;  April l t  ( 2 ) ;  May 137 (2). 

TENTH JUDICIAL DISTRICT 
SPRING TERM, 1918-Juclge B o n d .  

Durham-Jan. 7t  ( 2 ) ;  Feb. 2b* ( 1 ) ;  X a r .  
11f ( 2 ) ;  April 299 ( 1 ) ;  May 20* ( 1 ) ;  J u n e  
l i t  ( 1 ) .  

Alainance-Jan. 21.3 ( 1 ) ;  Mar. 4* (1); 
May 2 i t  (2).  

Person-Feb. 4 (1)  ; April 22 (1). 
Granville-Feb. 11 (2) ; April  8 (2).  
Orange-April 1 (1) ; N a y  6t (1).  



COURT CALENDAR. 
- 

WE'STIORN DIVISION 

ELEVENTH JUDICIAL DISTR.ICT 
SPRING TERM, 1 9 1 8 - J u d g e  Shaw. 

Forsyth-Dec. 317 ( 1 ) ;  Jan.  7 1  ( 2 ) ;  Feb. 
l l t  ( 2 ) ;  Mar. l l t  ( 2 ) ;  Mar. 25* ( 1 ) ;  %lay 
201. ( 3 ) .  

Rockingham-Jan. 21* ( 1 ) ;  Feb. 2 5 t  ( 2 ) ;  
May 1 3  ( 1 ) ;  J une  1 7 1  ( 2 ) .  

Surry-Feb. 4 ( 1 )  ; April 2 2  (2) .  
Caswell-April 1 (1) .  
Ashe-April 8 ( 2 ) .  
Alleghany-May 6 ( 1 ) .  

TWELF,TH JUDICIAL DISTRICT 
SPRING TERM, 1 9 1 8 - J u d g e  A d a m s .  

Guilford-Jan. 1 4 t  ( 2 ) ;  Jan .  2 8 -  ( 1 ) ;  Feb. 
l l t  ( 2 )  ; Mar. 1lt (3)  ; April 1 5 t  ( 2 )  ; April 
2 9 *  ( 1 ) ;  May 1 3 t  ( 2 ) ;  J une  1 0 9  ( 1 ) ;  J u n e  
l i *  ( 1 ) .  

Davidson-Feb. 2 5  ( 2 ) ;  May 6 t  ( 1 ) ;  May 
27 ( 2 ) .  

Stokes-April l *  ( 1 ) ;  April 8 t  ( 1 ) .  

THIRTEENTH JUDICIAL DISTRICT 
SPRING TERX,  1 9 1 8 - J u d g e  H a r d i n g .  

Richmond-Jan. 7*  (1); Mar. 1st ( 1 ) ;  
April 8' ( 1 ) ;  May 271. ( 1 ) ;  J u n e  1 7 t  ( 1 ) .  

Anson-Jan. 1 4 *  ( 1 ) ;  Mar. 4 t  ( 1 ) ;  April  
1 6  ( 1 ) ;  April 2 2 t  ( 1 ) ;  J une  lot ( 1 ) .  

Moore-Jan. 2 1 *  ( 1 ) :  Feb. 11t ( 1 ) ;  May 
2 0 t  ( 1 ) .  

Unlon-Jan. 2 8  ( 1 ) ;  Feb. 1st ( 2 ) ;  Mar. 2 5  
( 1 ) ;  May 6 t  (1). 

Stanly-Feb. 4 t  ( 1 ) ;  April 1 ( 1 ) ;  May 
1 3 t  ( 1 ) .  

Scotland-Mar. l l t  ( 1 ) ;  April  29* ( 1 ) ;  
J u n e  3 ( 1 ) .  

FOURTEENTH JUDICTAL DISTRICT 
SPRING TERM, 1 9 1 8 - J u d g e  Low. 

JIecklenburg-Jan. 7*  ( 2 ) ;  Feb. 4? ( 2 ) ;  
Feh. 18'  ( 1 ) ;  Feb  251. ( 3 ) ;  Mar. 25* ( 1 ) ;  
April It ( 2 1 ,  April 291. ( 2 ) ;  May 13* ( 1 ) ;  
May Z i t  ( 2 1 ,  J une  l o *  ( 1 )  ; June  1 7 t  ( 1 ) .  

Uaston-Jan. 21 ( 2 ) ;  Mar. 1 8 +  ( 1 ) ;  April  
1 5 t  ( 2 ) ;  May 20* ( 1 ) .  

FIFTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1 9 1 8 - J u d g e  W e b b .  

Cabarrus--Jan. 7 ( 2 )  ; April 22  ( 2 ) .  
Montgomery-Jan. 21* ( 1 )  ; April 8 t  ( 2 ) .  
Iredell-Jan. 28  ( 2 ) ;  May 2 0  ( 2 ) .  

Rowan-Feb. 11 ( 2 )  ; Mar. l l t  ( 1 )  ; May 
ii i ' )?  " .-,. 

Davie-Feb. 2 5  ( 2 ) .  
Randolph-Mar. 1st ( 2 ) ;  April I *  ( 1 ) .  

SIXTEENTH JUDICIAL DISTRICT 
SPRIKG TERM, 1 9 1 8 - J u d g e  C k e .  

1,incoln-Jan. 28 ( 1 ) .  
Caldwell-Feb. 25 ( 2 )  ; Nay 209 ( 2 ) .  
Burke-Mar. 11 ( 2 ) .  
Cleveland-Mar. 2 5  ( 2 ) .  
Polk--April 1 6  ( 2 ) .  

SEVENTEENTH JUDlCI& DISTRICT 
SPRING TERM, 1 9 1 8 - J u d g e  J u s t i c e .  

Wilkes-Jan. 2 1 t  ( 2 ) ;  Mar. 11 ( 2 ) .  
Cataxba-Feb. 4 ( 2 )  ; May 6 t  ( 2 ) .  
Alexander-Feb. 1 8  ( 1 ) .  
Padkin-Mar. 4 ( 1 ) .  
Watauga-Mar. 26  ( 2 ) .  
hIitche¶l-April 8 ( 2 ) .  
Avery-April 22 ( 2 ) .  

EIGHTEENTH JUDICIAL DISTRICT 
SPRING TEILM, 1 9 1 8 - J u d g e  C a r t e r .  

I\lcUowell-Jan. 2 1 t ,  ( 2 ) ;  Feb. 1 8  ( 2 ) .  
Rutherford-Feb. 4 1  ( 2 ) ;  Aprd  29 ( 2 ) .  
Henderson-Mar. 4 *  ( 2 )  ; May 277 (2) .  
Tancey-Mar. 2 5  (2 ) .  
Transylvania--4pril 1 5  ( 2 ) .  

NINETEENTH JUDIClfiL DISTRICT 
SPRING TE&x, 1 9 1 8 ~ J u d g e  F e r g u s o n .  

Buncombe-Jan. 1 4  ( 3 ) ;  Feb. 4t  ( 3 ) ;  Mar. 
4 ( 3 ) ;  Aprd  It (1); A p r ~ l  1 5 t  ( 1 ) ;  May 6 
( 3 1 ,  J une  37 ( 3 ) .  

Rlaaison-Feb. 26  ( 1 ) ;  Mar. 2 5  ( 1 ) ;  April 
22 ( 1 ) ;  May 27 (1) .  

TWENTIETH JUDICIAL DISTRICT 
SPRING TEEM, 1 9 1 8 - J u d g e  Law. 

Haywood-Jan. 71. ( 2 ) ;  Feb. 4 ( 2 ) ;  May 
i t  1 7 )  . ,  ~- , .  

Cherokee-Jan. 2 1  ( 2 ) ;  April 1 ( 2 ) .  
Jackson-Feb. 1 8  ( 2 ) ;  @fay 2 7 t  ( 2 ) .  
Swain-Mar. 4 ( 2 ) .  
Graham-Mar. 1 8  ( 2 ) .  
Clay-Agril 1: ( 1 ) .  
Macon-April 2 2  ( 2 ) .  

*Cr~mina l  cases. ?Civil cases. $Civil and  jail  cases. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern District-HENRY G. CONNOR, Judge, Wilson. 
Western DistriC.t-JAl\i~s E. BOYD, Judge, Greensboro. 

EASTERIS DISTRICT 

Terms.-District terms a r e  held ait the time and place, a s  follows : 
Raleigh, fourth Monday after fourth Monday in April and October. 

Civil Terms: First Monday in March and Septem~ber. Lzo. D. 
BEARTT, Clerk. 

Elizabeth Oity, second ;Monday in April and October. J. P. T ~ o n i ~ s o K ,  
Deputy Clerk, Elizabeth City. 
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G E O R G E  L SWINDELL v. T O W N  OF BELHAVEN. 

(Filed 21 February, 1917.) 

1. Municipal Corporations-Contracts-Debts-Necessary Expenses---Con- 
stitutional Law-Statutes. 

Our Constitution, Art. VII, see. 7, authorizes municipal corporations to 
contract debts for their necessary expenses, and to make provision there- 
for withont the approval of the voters therein, subject, however, to legis- 
lative control. 

2. Same-Electric Lights-Water-works-Sewerage-Bond Issues-Special 
Statutes. 

The right given by the Constitution to municipalities to contract debts 
for their necessary expenses without the approval of the voters therein 
has been construed by our Supreme Court to include within the meaning 
of such words, expenses for acquiring and installing electric lights, water- 
works, and sewerage: and by the adoption of the same words in  the act 
of 1918, ch. 131, see. 1, it will be presumed that  the Legislature was aware 
of the former decisions and had adopted the same meaning, and bonds 
issued by a municipality for siich purposes a re  regarded as  for  necessary 
purposes, and their validity does not depend upon the approval of the 
voters, unless required by its charter or other special or local legislation. 

3. Statutes-Interpretation-Repealing S t a t u t e ~ E l e c t r i c  Lights-Water- 
works-Sewerage-Municipal Corporations-Ctties and  Towns. 

The provision in chapter 131, section 1, Laws 1915, permitting munici- 
palities to issue bonds for  necessary expenses without the approval of their 
voters, that  the act shall not be construed to repeal or supersede any other 
statutes, refers to acts of only local application ; and the act of 1911, ch. 86, 
see. 1, subdivisions ( a )  and (b) ,  requiring the approval by the voters of 
the proposition of acqniring and installing electric lights, water, and sewer- 
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age by a municipality, is inconsistent with the later act, which in this 
respect repeals the former one. 

( 2 )  TEAL from restraining order rendered by Whedbee, J., a t  
chambers, 23 November, 1916; from BEAUFORT. 

This action is brought to enjoin the defendant town and its commis- 
sioners from issuing $60,000 in bonds for the establishment of a system 
of electric lights, water-works, and sewerage. The defendant town has 
a population of 3,500 persons, and according to the findings of the board 
of commissioners it has no sufficient light system, so that it is frequently 
left in total darkness; it has no water supply system, in consequence of 
which its citizens suffer great loss and inconvenience; and the health 
of its citizens is seriously menaced for want of a sewerage system. I t  
is found that such things are a necessary expense without which the 
municipality is seriously embarrassed in its health and comfort, as well 
as greatly retarded in its development. 

Upon the final hearing of the restraining order, Whedbee, J., on 23 
November, 1916, rendered the following judgment : 

"It is found as a fact by the court that the systems of electric lights, 
water-works, and sewerage proposed to be installed in the town of Rel- 
haven by the defendants, in the manner set out in the resolutions of 
the board of aldermen of the town of Belhaven, are necessary expenses 
for the said town; it is found as a fact that the bonds, in the sum of 
$60,000, proposed to he issued by the defendant town are to be issued 
for the purpose of providing the necessary and proper funds for the 
acquiring and installing the said systems of electric lights, water-works, 
and sewerage; i t  is found as a fact that the present assessed value of 
real and personal property in the said town of Belhaven is as alleged in 
the complaint and admitted in the answer, and that the present taxes 
imposed by the said town are as alleged in the complaint and admitted 
in the ansm-er; it is found as a fact that the present bonded indebted- 
ness of said town is $15,000; (it is found as a fact that said tovn has 
no floating indebtedness that  ill not be paid off by taxes now due said 
town; it is found as a fact that the present population of said ton-n is 
abont 3,500) ; i t  is found as a fact that the issuance of said $60,000 of 
bonds of the said town has been duly and regularly authorized by the 
board of aldermen of said town, and that the said bonds, when issued 
in accordance with the resolutions of the defendant town, or board of 
aldermen thereof, will constitute valid and binding obligations of the 
said town." 

Thereupon his Honor dissolred the restraining order and dismissed 
the action. Plaintiff appealcd. 
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Small, IWcLea.n, Bragaw & Roclman for pluintiljc. ( 3 )  
John G. Tooly, Harry Mc~l.lullan for clefendanfs. 

BROWN, J. I t  is contended that there is no constitutional or statu- 
tory authority for the issue of the bonds. We think there is both. It 
is well settled that under Art. VI I ,  section 7, of the Constitution, coun- 
ties, cities, and towns and other municipal corporations are given au- 
thority to contract debts for the necessary expenses thereof, without the 
sanction of a majority of the qualified voters. That section indirectly, 
but, explicitly, permits the exercise by municipal corporfttions of the 
power of making provision for necessary expenses, free from the re- 
straints imposed in other cases. Connor and Cheshire on Const., 315; 
Gctrdner v. ATew Bern, 98 N.  C., 228 ; Jones v. Xezo Bern, 152 n'. C., 64. 

I t  is not necessary to submit the question to the qualified voters. 
Bmathers v. Comrs., 125 N. C., 487; Evans v. Comrs., 89 N. C., 154; 
Mcliethan v. Comrs., 92 N. C., 243; Swinson v. Xount Olive, 147 
N. C., 611. 

But the section does not confer unlimited power upon municipalities 
to contract debts ad libitum independent of the control of the General 
Assembly. Wharton 2;. Greensboro, 146 N.  C., 356; Burgin v. Smith, 
151 N. C., 561. 

Not only is there constitutional authority for the contemplated issue 
of bonds, but there is direct legislative sanction. Chapter 131, section 
1, of the Public Laws of Korth Carolina, 1915, provides: "That for 
the purpose of securing money for any purpose 01- purposes inrolving 
a necessary expense, including the funding or refunding of obligations 
theretofore issued for any such purpose, the board of commissioners, 
council, or other governing body of any city or town is hereby author- 
ized to issue bonds of such municipality to such an amount as said board 
of commissioners, council, or other governing body shall by resolution 
direct, said bonds to be of such form and tenor and denomination, and 
to bear interest at  such rate, not exceeding 6 per centum per annum, 
and the principal thereof to be payable at such time or times, not ex- 
ceeding thirty years from the date thereof, and such interest and prin- 
cipal to be payable a t  such place or places within or without this State 
as said board of commissioners, council, or other governing body shall 
by resolution direct." 

There is no requirement that a debt to be contracted for necessary 
expenses be approred by a majority of the qualified voters. That no 
such restriction was intended is made perfectly manifest by section 2 
of the statute, wherein it is provided, "that in order to secure money 
for any other municipal purpose or purposes, including the funding or 
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refunding of obligations issued for any other municipal purpose," bonds 
may be issued, provided the issuance be approved by the majority of 

the qualified voters. 
( 4 ) I n  the charter of Belhaven there are no restrictions upon the 

power to contract debts for necessary municipal expenses and no 
requirement that the proposition be approved by the qualified voters. 
Therefore, the principle that where there is a statute of general applica- 
tion throughout the State, and another special to a given locality, passed 
on the same subject, and the two are necessarily inconsistent, the special 
statute will prevail, has no application here. Branham v. Durham, 171 
N. C., 196. 

But it is contended that the words "necessary expenses" in the act 
of 1915 refer only to the current annual expenses of conducting the 
municipal government and do not embrace such expenditures as those 
made for electric lights, water-works, and sewerage, these being mere 
luxuries. They might have been so regarded many years ago, in their 
incipiency, but the luxuries of one generation have become the necessi- 
ties of another. What would have sufficed for our ancestors would not 
begin to meet the needs of the twentieth century. These things naturally 
follow in the wake of an advancing civilization. 

This contention of the plaintiff is conclusively answered by the fact 
that the words "necessary expenses'' used in the statute of 1915 are 
identical with those in the Constitution, Art. VI I ,  section 7, and are 
used in the same connection and in similar purport. These words have 
been construed and applied by this Court in a great many unanimous 
decisions, and the meaning given to them was well known to the General 
Assembly. I t  must be, therefore, conclusively presumed that the words 
were used as interpreted and applied by this Court. 

The decisions are too numerous to cite, but may be found in the valu- 
able work of Connor and Cheshire on the Constitution, page 318. The 
substance of all of them is  to the effect that necessary expenses do not 
mean expenses incurred for purposes absolutely necessary to the exist- 
ence of the municipality, and that answers the plaintiff's contention as 
to the meaning of the statute. Without extended citation, it is proper 
to note that the very things provided for in the resolution of the board 
of commissioners'have all been declared legitimate necessary expenses 
of cities and towns. Water-works and electric lights: Fawcett v. Mount 
Airy, 134 N. C., 125, overruling Edgerton v. Water Co., 126 N. C., 93; 
Mayo v. Washington, 122 N.  C., 5;  Charlotte v. Shepard, 120 N. C., 
412; Thrift v. Elizabeth City, 122 N. C., 31; Davis v. Bremont, 135 
N. C., 5 3 8 ;  Bain v. Goldsboro, 164 N. C., 103. Water-works plant and 
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sewerage system: Greensboro v. Scott, 138 N.  C., 181; Bradshaw v. 
High Point, 151 N. C., 517; Underwood v. Asheboro, 152 N. C., 641. 

These decisions have been cited and approved so frequently that they 
have become a part of the warp and woof of our jurisprudence. 

I t  is further contended that the act of 1911 authorizes the establish- 
ment by municipalities of water-works and sewerage, electric lights and 
gas plants, but requires that the debt contracted therefor be 
approved by popular vote (Pub. Laws 1911, ch. 86, sec. 1, subdiv. ( 5 ) 
a and b), and that this statute is not repealed or modified by the 
act of 1915. I t  is true, there is such statute, but the contention that i t  
is not modified by the act of 1915 is untenable. 

I t  is true that the act of 1915 declares, "This act shall be in addition 
to any and all other statutes authorizing or permitting the issuance of 
bonds, and shall not be construed to repeal or supersede any of such 
statutes." 

I t  is evident that the statutes referred to in the section are those 
"special statutes" applicable to particular cities and towns, referred to 
in Branham v. Durham, supra, wherein i t  is held that such special 
statutes applicable to a given locality are not repealed by a statute of 
general application throughout the State solely because the two are  
inconsistent. 

I f  i t  was not intended that the act of 1915 should supersede that of 
1911 then there was no use in enacting it, for both acts cover exactly 
the same ground. I t  is evident that for some good reason the Legisla- 
ture of 1915 saw fit to eliminate these important municipal necessities, 
as defined by this Court, from the effect of the act of 1911. That act 
makes no distinction between debts contracted for necessary expenses 
and those contracted for other purposes. 

The act of 1915 makes that distinction very plainly. Section 1 pro- 
vides that bonds may be issued for necessary expenses without approval 
by a majority of the qualified voters, and fixes rate of interest and the 
maturity of the bonds. 

Section 2 provides for issuing bonds for "any other municipal pur- 
pose" and requires the proposition to be submitted for approval to the 
qualified voters. 

The contention that the "necessary expenses" in the act of 1915 refer 
only to the current annual expense of running the municipal government 
is refuted by the fact that the act provides for issuing thirty-year bonds 
for the necessary expenses, and no municipal authorities would issue 
thirty-year bonds to tide over a mere temporary stringency, which is 
generally relieved when the taxes are paid into the treasury. 
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Long-term bonds are issued for permanent and substantial acquisi- 
tions and not to supply mere temporary wants. That the two statutes 
are utterly inconsistent in their leading features and cannot stand to- 
gether is manifest from a cursory reading. The act of 1915 draws a 
distinction between bonds for necessary expenses and those for other 
purposes, while that of 1911 does not. The act of 1915 provides for 
bonds, the maturity of which must not exceed thirty years, while the 
limit in the act of 1911 is fifty years. The act of 1915 provides for 

public advertisement and competitive bidding and that the 
( 6 ) bonded debt shall not exceed 10 per cent of assessed valuation of 

real and personal property. The act of 1911 contains neither of 
these valuable safeguards. 

There are other differences which i t  is unnecessary to point out. 
The two statutes, being utterly inconsistent, cannot stand together. 

That being so, the last enactment must prevail to  the extent that they 
are repugnant. This is true of acts passed at same session of the Gen- 
eral Assembly. Branham v. Durham, supra. But conceding that the 
two statutes may stand together, then the commissioners of Belhaven 
could proceed under either statute and the bonds would be valid. The 
decision we have arrived at, in our opinion, is not only supported by 
reason and overwhelming authority, but tends to maintain the credit 
of the municipalities of the State. We have no doubt that many of 
them have issued bonds for necessary expenses under the authority of 
the act of 1915, without submitting the matter to a vote. The authori- 
ties that issued the bonds, as well as the purchasers who bought them, 
had a right to conclude that the words "necessary expenses" meant what 
we have so often said they did in  innumerable decisions of this Court. 
They had a right to rely on these decisions, and to overrule them now 
would inflict a deadly blow to the credit of all municipal governments 
i n  this State. 

The judgment is 
Affirmed. 

Cited: h c a s  11. Belhaven, 175 X.C. 127; Davis v. Lenoir, 178 N.C. 
670; McNeill v. Whiteville, 186 N.C. 164; Henderson v. Wilmington, 
191 N.C. 280; Lamb v. Rc~n~dlemnn, 206 N.C. 839; Williamson v. High 
Point, 213 N.C. 103. 
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0. B. RAWLS AR'D J. H. CLARK v. ATLAXTIC COAST LINE RAILROAD 
OOXPAKH. 

(Filed 21 Febrnar~, 1917.) 

Carriers of Goods--Segligenc~&Ieasure of Damages--Arrival of Shipment 
-*Misstatement of Agent-Cost of Output-Parties. 

The owner of a sawmill ordered repairs therefor 11-hich would reduce 
the cost of output and eliminate employment of an extra man, and sold 
the mill under contract that the repairs would be made, turned over the 
bill of lading to his vendee, who, upon notification by the railroad of 
their arrival, sent for t hen  and was informed by the agmt that the 
repairs were there and he would find them. The vendee told the agent 
what the repairs were and why they mere needed, and continued to 
operate the mill at  a loss for about a month, when he applied again, 
and was then told #that the repairs were not there and he would hare 
to sue the railroad. The repairs were then reordered, and in an action 
by the original owner and his vendee against the railroad, Held, that 
the loss occasioned by decreased output of the mill was recoverable by 
the vendee. 

APPEAL by plaintiff from Whedbee,  J., at October Term, 1916, of 
BEAUFORT. 

W a r d  & Grimes for plaintiffs. ( 7 )  
S m a l l ,  MacLem, Bragaw & R o d m a n  for defendant. 

CLARK, C. J. I n  September, 1914, the plaintiff Rawls, who was 
engaged in the sawmill business, ordered some repairs for his plant 
from Salem, N. C., which was promptly shipped. H e  testified that 
before the break in the machinery which this order was to repair he 
was cutting 7,000 to 8,000 feet of lumber per day, but after the break 
he could only get 3,000 feet per day and was, besides, at  the expense 
of an extra man to work on the carriage, at  the cost of $1.50 per day. 
The bill of lading reached the Bank of Washington with draft attached 
and he paid the same and was notified by the defendant by postal card 
that the shipment had arrived. On that day or the next he sold out his 
mill to the other plaintiff, Clark, to whom he turned over the bill of 
lading, and the latter sent down to get the shipment which the defend- 
ant had notified them was there. Not getting it, in a few days he went 
down himself to see the agent, and "told him what the stuff was and 
why he needed it, and that he could not operate the sawmill without it." 
The agent said that it was around there somewhere, and he would look 
i t  up. After waiting some thirty or forty days longer, during which 
time he tried to operate the mill without it, but a t  considerable loss, both 
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the plaintiffs, Clark and Rawls, went to the agent, who then said that 
"He could not find the damn stuff, and the plaintiff would have to sue 
the damn railroad." Clark then at  once wired for another shipment. 

This action is brought to recover for the loss occasioned by the negli- 
gence of the railroad company in notifying the plaintiffs both by card 
and especially in person that the shipment was there, and for such loss 
up to the time when, on notification that the shipment could not be 
found, the plaintiff Clark ordered other repairs to replace that which 
had been lost. 

I t  was gross negligence in the defendant to notify the plaintiffs, when 
personal application was made, with notice of the nature of the ship- 
ment and its necessity, that the shipment was there and could be found, 
and the defendant is liable for the direct loss resulting from such mis- 
statement up to the time it finally notified the plaintiffs that the ma- 
chinery could not be found, or at  least for a reasonable time after he 
had been notified that the machinery was there and until he should 
have come to the conclusion that the information was incorrect. The 
plaintiffs could not be expected to order new machinery, after notifica- 
tion that it was there, until notified that it was not, or at least until 
there had been reasonable time to justify them in ordering new machin- 
ery by reason of the nonarrival. 

The plaintiff Clark testified that when he called for the shipment he 
told the defendant's representative "what the stuff was and what I 

( 8 ) wanted with it, and said I could not operate without it. . . . 
I said there has got to be something done about i t ;  that I have 

run without that machinery as long as I can." H e  testified that the 
agent promised then and afterwards to make diligent search and immedi- 
ate delivery, and that by reason of that express promise, and only on 
that account he continued to operate the mill in its defective condition 
until finally he was driven to wire for a new shipment by express. 

I t  was in evidence for the plaintiffs that by reason of the defective 
condition of the machinery, owing to the lack of these repairs, the daily 
output of the mill was greatly reduced and that they were at  the expense 
of an  extra man. 

This action is brought to recover the cost of the shipment, which the 
court allowed, and the damages for the diminished output and extra 
labor and such other tangible, calculable, and reasonably certain dam- 
ages as resulted directly from the representation, relied on by Clark, 
that the shipment had been received and would be delivered, up to the 
receipt of the substituted shipment. This last item the court instructed 
the jury to disallow. 
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The plaintiffs are not seeking to recover the profits which the mill 
would have made, but the direct, tangible damages under the ruling 
in  Furniture Go. v. Express Co., 148 N. C., 87; s. c., 30 L. R. A. (N. 
S.), 486 and notes; Lumber Co. v. R. R., 151 N. C., 23; Peanut Co. v. 
R. R., 155 N. C., 148. The precise measure of damages is not before 
us, because the court below instructed the jury to allow no damages 
except the value of the shipment, with interest thereon and the freight 
they had paid. I n  this there was error. 

The defendant's brief states that the court so ruled because the plain- 
tiff Rawls could not recover because he had sold out the mill to Clark 
before the shipment arrived, and that Clark could not recover for the 
reason that he had not made the contract with the railroad company. 

When, as Cervantes tells us, the illustrious Sancho Panza was Gover- 
nor of Barataria, the following question was submitted to him for judg- 
ment. There was a bridge as to which the lord of the river had made 
a regulation that whoever would pass over the bridge should "upon his 
oath declare his purpose in crossing it. I f  he swore the truth, he could 
pass on; but if he swore false, he should be instantly hanged. One day 
a certain traveler declared on his oath that he had come to be hanged on 
the gallows. The predicament was thus presented that if he swore the 
truth, he could not be hanged; yet if he was not hanged, he had not 
sworn the truth." I t  is not necessary to give the wise decision then 
made. The defendant evidently thinks that the plaintiffs are in  the 
same dilemma; that the plaintiff Rawls cannot recover because he did 
not own the mill when the damage was done, and that the plaintiff 
Clark cannot recover because he did not make the contract of ( 9 ) 
shipment. 

But such dilemma does not exist here. The defendant falsely repre- 
sented to Clark that the machinery was there, and thereby delayed him, 
who, as it knew, was then the assignee of the bill of lading and also 
the owner of the mill, from ordering a new shipment, whereby Clark 
was injured in the operation of the mill. 

Clark also testified : "I knew this stuff had been ordered; knew it 
would be according to our bargain. I bought the mill with the under- 
standing that the stuff ordered was to be a part of it." 

The plaintiff Clark was entitled to recover, as he did, the value of 
the shipment as assignee of the bill of lading and the freight he had 
paid thereon, and he was also entitled to recover for the negligence and 
- 

misrepresentation of the defendant's agent in representing that the ship- 
ment was there and that it would be looked up and delivered to him, 
and the defendant was liable to him for the tangible direct loss sus- 
tained by Clark, who, relying upon said representation, was induced to 
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delay ordering another shipment of these needed repairs. The defendant 
by its negligence and misstatement caused damage and loss in the opera- 
tion of the mill, if the jury believed the evidence. This loss was sus- 
tained either by Rawls or Clark, and i t  is immaterial, so far as the 
defendant is concerned, which, for both are parties plaintiff and the 
judgment will be a protection against any further action for the dam- 
age i t  has caused. 

The court seems to have misconceived the ground of the plaintiff's 
action, and in  his instruction to the jury there was 

Error. 

Csited: Pendergraph v. Express Co., 178 N.C. 346; Thompson v. Ex-  
press Co., 180 N.C. 44; Builders v. Gadd, 183 N.C. 449; Barrow v. R. B., 
184 N.C. 204; Iron Works v. Cotton Oil CO., 192 N.C. 445, 446. 

LUCY S. JARVI'S v. J. D. SWAIN. 

(Filed 21 February, 1917.) 

1. Deeds and Conveyances-Description-Reverse Calls. 
In this action involving title to land, khe controversy depended upon 

the location of certain land described in defendant's deed, involring the 
location of a call from a stake, the beginning call therein, by reversing 
the calls, etc., and it is Held,  that the case was correctly tried in the 
court below under instructions free from error. 

2. Same-Instructions-Contentions-Expression of Opinion-Courts. 
Where in sta~ting the contention of a party to a colitroversy inrolving 

the title to lands, the court tells the jury that the party contends that 
the jury should begin at  a certain point and reverse the calls, etc., it is 
not objectionable as an instruction that they must do so. 

3. Deeds and Conveyances-Descriptions-Stake-Uncertain Beginning- 
Reverse Calls. 

Where in an action involving the title to land it is necessary to locate 
it within the descriptions contained in a deed, which recites the begin- 
ning point as a stake which is unknown or uncertain, and the second 
corner is known and established, the first line may be reversed in order 
t o  find the beginning; and the same rule prevails as to #the ather corners 
and lines. 

( 1 0  ) CIVIL ACTION tried before Whedbee, J., and a jury, a t  October 
Term, 1916, at BEAUFORT. 



N. C.] S P R I N G  TERM, 1917. 

This is  an action to try the title to a small piece of land claimed 
under a common source. The plaintiff claims under a deed calling for 
defendant's line. The defendant claims under one Latham. The de- 
scription in the deed to Latham is as follows: 

"Beginning at  a stake ninety-five (95) feet west of H. Ryan's line, 
and running south twenty (20) west about two hundred thirty (230) 

P A N T E G O  CREEK 

feet to Pantego Creek; thence east twenty (20) south with said ( 11 ) 
creek seventy-five (75) feet to a stake; thence north twenty (20) 
east about two hundred thirty (230) feet (or so far  that a line running 
west 20 north 75 feet will strike the beginning) ; thence west twenty (20) 
north seventy-five (75) feet to the beginning, containing seventeen thou- 
sand two hundred fifty (17,250) square feet, more or less. 
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The court charged the jury that the burden rested on the plaintiff to 
locate the line of that deed. 

His Honor, after reading the Latham deed, further charged the jury, 
among other things, as follows : 

("Now, the plaintiff in this action contends that that stake was an 
imaginary point; that it is impossible to locate i t ;  that it i s  no fixed 
object that anybody, that there isn't any object which you could possibly 
locate, and therefore you ought to go to the next call to ascertain where i t  
is, which is thence south 20 west about 230 feet to Pantego Creek. The 
plaintiff contends that you should go down to Pantego Creek, and I 
charge you as a matter of law that the point called for as Fantego Creek 
is where Pantego Creek was on the 1st day of January, 1899, that is, the 
date of the deed. H e  says if you will go to where Pantego Creek was in 
1899, it would be about 4 feet south of that stump, and that reversing 
that call and running it would put you about the line X, and that run- 
ning back to the Ryan line it would be about 95 feet, and he says that 
ought to satisfy you; that they have shown you evidence that there was 
a stump situated there about 4 feet from the edge of the water; that they 
have shown by the plaintiff's son that he sat on that stump and caught 
crabs, and that there has been erosions, and that that stump was a natural 
object, and that you ought to go back there and reverse that call, and that 
would show you where that line was, and that you ought to find it at  the 
point X and not at  the post, and, running that distance, the plaintiff says 
i t  will give you 230 feet, or approximately 230 feet, and that you ought to 
find that to be the place, and that i t  will also run 200 feet in the deed 
calling from A back to B, and that you ought, therefore, to locate that 
line, and that the Latham line is the point X-B.") 

To that part of the charge in parentheses the defendant excepted. 
"The defendant, on the other hand, contends that you ought not to so 

find. First, the defendant contends that you ought to find that at the 
time this land was sold that a stake was actually stuck there and that he 
ran his entire line, and that within a short time thereafter he actually 
stuck this post 1 inch inside of the line both ways, upon which he after- 
wards placed a fence, and that the true line as actually marked out and 
called for in that deed was from the post to the point Y, and that you 
ought to find from that evidence that the true location of that line in 1899 

and at the date of the deed of 1905 or the deed to Jones, which 
( 12 ) was further back than that, was at  the point, the post P-Y. The 

defendant further says that even if you should take the river 
shore and go back and mark from that, that the river shore was not at 
that time down at the stump, but at  the post, and that soon after he got 
the land he built the breakwater, and that the true line was at the point 
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marked post, and that if you start at the point marked post and run 
from that 230 feet back, you will go back to the post up there which he 
claims is on the line Y, to the post; he contends that you ought to find 
that he would not have built a breakwater there soon afterwards except 
within close proximity to the shore to keep his land from washing away, 
and that you ought to find that the true location of the shore was not 
down at the stump in 1899, and that you ought to find that the true shore 
line was at  the point marked post just south of the old bulkhead. 

("How do you find? You cannot say how it was by answering that 
no, because the burden is on the plaintiff; the burden is to find the actual 
line as it was run and marked just at that time, don't make any dif- 
ference who it helps or who it hurts, the burden being upon the plaintiff, 
if he has satisfied you where it was, answer it.") 

To that part of the clharge in parentheses the defendant excepted. 
"Wherever you begin or wherever you don't begin, your work is to 

try to locate the line exactly as it was in-that deed as made, that is, 
what you find the line to be in the deed when made. I f  that fence was 
on the line that was in  actual contemplation of the parties and recog- 
nized as such at  the time the deed was made, that is the line." 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant appealed. 

John G. Tooly and Harry McMullam f o ~  plaintiff.  
Small, MacLean, Bragaw & Rodman for defendant. 

ALLEN, J. The determination of the controversy between the plain- 
tiff and the defendant depends on the location of the Latham deed, and 
this has been found by the jury in accordance with the contention of 
the plaintiff under instructions free from error. 

The principal exception relied on is upon the ground that his Honor 
charged the jury that the proper way to locate the Latham deed was to 
begin at  Pantego Creek and reverse the call, but an examination of 
the record fails to disclose that he SO charged. 

He  did state, as one of the contentions of the plaintiff, that as the 
beginning of the deed was a stake, it could be located by measuring from 
the creek, and he followed this with a full statement of the contentions 
of the defendant. 

If ,  however, he had told the jury that they could begin at  the creek, 
as it was when the deed was made and reverse the line to aid them in 
locating the beginning corner, i t  would not have been erroneous. 

The rule is, in running the calls of a deed, to begin at  the ( 13 ) 
beginning corner if i t  is known or established, and to follow the 
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calls in their regular order, and it is said in Harry v. Graham, 18 N. C., 
76, and approved in Gunter v. Xfg. Co., 166 N. C., 166, that there is no 
case in our reports where the Court has given its sanction to the correct- 
ness of a surTey made by reversing the lines from a known beginning 
corner; but it is equally well established that if the beginning corner is 
uncertain and the second corner is known or established, that the first 
line may be reversed in  order to find the beginning; and the same rule 
prevails as to the other corners and lines. Dobson v. Pinley, 53 N. C., 
495; ATorwood v. Crawford, 114 N. C., 513; Clank v. Moore, 126 N. C., 
1 ;  Hanstein v. Ferrall, 149 N. C., 240. 

I n  Dobson, v. Pinley, which has been frequently cited and approved, 
the beginning was at two pines on the south side of a hill, and the second 
corner was a pine, Thomas Young's corner. The two pines at  the be- 
ginning had disappeared and the beginning corner could not be found, 
but the pine at  Young's corner mas found and established, and the 
judge of the Superior Court permitted the jury to reverse the first line 
to find the beginning corner. 

This rule was approved by the Suprenie Court, the Court saying: 
"Supposing the pine to be established as the second corner, could the 
first, a beginning corner, be located by reversing the course and measur- 
ing the distance called for, from the pine back-that is, on the reversed 
course? His  Honor ruled that the beginning corner could be fixed in 
this way. We agree with him. I f  the second corner is fixed, it is clear, 
to mathematical certainty, that by reversing the course and measuring 
the distance you reach the first corner; so there is no question about 
overruling either course or distance by measuring the line, and the 
object is to find the corner by obseraing both course and distance." 

This authority is directly in  point, except that the facts in this record 
are more farorable to the contention of the plaintiff than in the Finley 
case because here the beginning corner is at a stake, an imaginary point, 
while in the Pinley case it was at  two pines. 

There is 
No error. 

Cited: Bradley v. X f g .  Co., 177 N.C. 155; Thomas 1;. Hipp, 223 
N.C. 519 ; Cornelison v. Hammond, 224 N.C. 759 ; Belhaven v. Hodges, 
226 X.C. 490, 491; Goodwin 21. Greene, 237 N.C. 251. 
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JOHN SEIP ET N.. v. J. 0. WRIGHT. 
( 14 

(Filed 21 Fetbruary, 1917.) 

1. Injunction-Issues of Fact. 
Benzble, where judgment has been rendered that defendant deliver to 

plaintiff certain certificates of stock of original issue of a corporation or 
pay their par  value, a tender of certificates not of the original issue would 
be insufficienit; and where upon alleged default of defendant to deliver 
the certificates a n  execution for the payment of the money has been 
enjoined upon plea of tender, the injunctive remedy being the main issue, 
the injunction should be continued to the hearing so that the controverted 
fact  of tender of the original certificates may be first determined by the 
jury. 

2. Same-Probable Cause. 
An injunction will be continued to the final hearing when a serious issue 

of fact is raised, or where no harm will be done to the defendant and 
great harm may be caused to the plaintiff, or it  is reasonajbly neces- 
sary to  protect his rights; o r  he has shown probable cause or  that  i t  can 
reasonably be seen thalt he will be able to make ouit his case a t  the final 
hearing. 

3. Injunction-Appeal and  Error-Evidence-Findings. 
Where on appeal in injunction proceedings i t  does not appear whether 

a material matter affecting the relief sought has not been presented to 
the lower court, or that  it had been decided there adversely to the 
appellant, the Supreme Court may pass upon the question originally; but 
should i t  have been decided below the Supreme Court will not be disposed 
to change the ruling, in matters of fact, though i t  may do so in  proper 
cases. 

4. Judgments, Consent--Out of Term-Computation of Time. 
Where a consent judgment is entered out of court and out of term, as  of 

the previous term, requiring the defendant to deliver to the plaintiff cer- 
tain certificates of stock "within sixty days after final judgment," and if 
not done the plaintiff should recover the par  value, the time within which 
the certificates a r e  required to be delivered should be counted from the 
actual signing of the judgment, and not from the former term or  [the 
record entry of the judgment. 

CIVIL ACTION f r o m  Currituck, t r ied before Whedbee, J., upon  a mo- 
t ion  f o r  a n  injunct ion against proceeding under  a n  execution issued 
upon  a judgment  i n  a former action, entitled Wright V .  Seip, which 
motion w a s  heard  i n  December, 1916. T h e  injunct ion was gran ted  and  
t h e  defendant, J. 0. Wright ,  appealed. 

T h e  f o r m e r  judgment  directed t h a t  J. 0. Wright ,  plaintiff therein, 
recover f r o m  Dhe Provident  L a n d  Company, one of the  defendants 
therein, seventy-five shares of the  or iginal  issue of $150,000 of i ts  
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( 15 ) capital stock, of the par value of $100 per share, and that defend- 
ant deliver the stock to the plaintiffs, and in  the event that the 

defendant failed to deliver the stock "within sixty days after final judg- 
ment in said case, the plaintiff should recover of the said defendant and 
its codefendants in that case the sum of $7,500, the value of the stock as 
assessed by the jury. Costs were also adjudged against the defendants. 
By consent of the parties, "the judgment was signed out of the county 
and out of term, but was to be recorded and filed as of September Term, 
1916." The court adjourned for the term on 8 September, 1916, and 
the judgment was signed on 29 Septrmber, 1916, and sent to the clerk 
of the court of Currituck County and was filed by him i n  the papers in 
the case on 30 September, 1916. I t  further appears that on 10 Novem- 
ber, 1916, defendants in that action tendered to the plaintiffs therein 
certificate of stock No. 55 in the Provident Land Company for seventy- 
five shares, valued at $7,500, which tender was rejected by the plaintiff 
J. 0. Wright, upon the ground that the tender was not made in time, 
that is, within sixty days after judgment. This action was then brought 
by the defendants in that suit to restrain the plaintiffs (defendant 
herein) from proceeding under an execution which the clerk had issued, 
a t  his request, upon the judgment in the former case. The court held 
that as the stock was tendered by the plaintiffs herein, the time of the 
tender was immaterial, and continued the restraining order to the hear- 
ing. Defendant appealed. 

Aydlett & Simpson for pla.in.tifls. 
Ehringhaus & Sma811 an8d Thomas Ruf f in  for defendant. 

WALKER, J., after stating the case: The defendant contended in this 
Court, at  the hearing, that the certificate of stock tendered by the plain- 
tiffs in  this suit under the judgment in the other case was not for shares 
of the original issue of $150,000, described in the agreement of the 
parties to the judgment. I f  this position is open to the defendants, in 
the present state of the pleadings, proofs, findings, and judgment of the 
court, we would hold against him, in  the absence of further proof show- 
ing that it was not a part of that issue of stock, for we think that the 
proof, as it now stands, tends to show that the stock is of that character. 
But if there is any doubt of it, the most that we can say for the defendant 
is that it is a controverted question and one for the jury to decide, upon 
the evidence, at the final hearing, the usual rule being that in such a 
case the injunction, if it is the main relief demanded, will be continued 
to the hearing, when the truth of the matter can be ascertained and jus- 
tice more certainly and fully administered. Where it will not harm the 
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defendant to continue the injunction, and may cause great injury to the 
plaintiff, if i t  is dissolved, the court generally will restrain the 
party until the hearing. McCorkle v. Brem, 76 N. C., 407; ( 16 ) 
where serious questions were raised, Harrington v. Rawls, 131 
N. C., 40; or where reasonably necessary to protect plaintiff's rights, 
Heilig v. Stokes, 63 N.  C., 612. The Court said, by Justice Hoke, in 
Tise v. Whitalcer, 144 N. C., 508: '(It is the rule with us that in actions 
of this character, the main purpose of which is to obtain a permanent 
injunction, if the evidence raises serious question as to the existence of 
facts which make for plaintiff's right, and sufficient to establish it, a 
preliminary restraining order will be continued to the hearing." Hyatt 
v. DeHart, 140 N. C., 270; Harringfon v. Rawls, 131 N.  C., 39; Whit- 
taker v. Hill, 96 N. C., 2 ;  Xarshall v. Comrs., 89 N. C., 103. I f  the 
plaintiff has shown probable cause or i t  can reasonably be seen that he 
will be able to make out his case at  the final hearing, the injunction 
will be continued, is another way of stating the rule. Cobb v. Clegg, 
137 N. C., 153; Moore v. Powle, 139 N. C., 51; Bynum v. Wicker, 141 
N. C., 95; Craycroff v. Morehead, 67 N.  C., 422; Erwin, v. MOT&, 137 
N. C., 48. The judge held either that the question was not raised before 
him as to the character of the stock tendered by the plaintiff in this 
action, or that it was a part of the original issue of stock. I f  he did so 
decide, we would not be disposed to change his ruling upon this record, 
although we have the power to do so, or to find the facts originally in 
cases like this one. On a similar question, in Hyatt v. DeHart, 140 
N.  C., 270, the Chief Justice said: "Ordinarily, the findings of fact 
by the judge below are conclusive on appeal. While this is not true as 
to  injunction cases, in which we look into and review the evidence on 
appeal, still there is the presumption always that the judgment and 
proceedings below are correct, and the burden is upon the appellant to 
assign and show error; and looking into the affidavits in this case, we 
cannot say there was error below. The general rule is that when the 
injunctive relief sought is not merely ancillary to the principal relief 
demanded in the action, but is itself the main relief, the court will not 
dissolve the injunction, but will continue it to the hearing," citing 
Marshall v. Cornrs., 89 N. C., 103. What we have said here will not 
prevent the defendant from having this question passed upon at the 
final hearing, if there is any dispute about the fact. 

As to the other matter, we are of the opinion that the time within 
which the delivery or tender of the stock was required to be made should 
be counted, at  the earliest, from the signing of the judgment. That was 
plainly the intention of the parties. The provision is that the stock 
should be issued to  the defendant in this action "within sixty days after 
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final judgment," and if not done, he should recover the $7,500. There 
was no final judgment until the judge signed it under the agreement of 

the parties, although i t  was to be filed and recorded as of Sep- 
( 1 7  ) tember term. This is usually inserted in such judgments, but it 

was not intended thereby to shorten the time within which the 
tender could be made. The time elapsing between 8 September and 29 
September, 1916, cannot be counted against the plaintiffs herein, because 
there was no judgment during that time, but merely an agreement that 
a judgment should be entered after the court had adjourned, the terms of 
which were not even fixed. I f  the judge had signed the judgment on the 
sixtieth day after the adjournment, there would have been, under de- 
fendant's contention, no time left for the tender, and it cannot be sup- 
posed that it was the purpose to destroy the plaintiffs' right of tender 
by the mere fiction of having the judgment filed and recorded as of the 
term. Besides, the provision for the delivery of the stock was inserted 
in  the judgment signed on 29 September, 1916, and it would not be a 
reasonable view that it was intended to deduct twenty-three days already 
past from the sixty days then allowed in the judgment. I t  was easy to 
say that the tender should be made within sixty days after the adjourn- 
ment of court, if that was the agreement, and the other expression was 
used to indicate that the running time should start from the actual date 
of signing the judgment instead of the fictitious date by relation to the 
September term of court. This is the fa i r  and equitable view, we think, 
and is the natural and reasonable construction of the stipulation in the 
judgment. The object in having the judgment filed and recorded as 
of the term was to give it the form of regularity, rather than to cur- 
tail the stipulated time for tendering the stock. "The rendition of a 
judgment is the judicial act of the court in  pronouncing the sentence 
of the law upon the facts in controversy as ascertained by the plead- 
ings and verdict, the entry of i t  being a ministerial act which consists 
in  spreading it upon the record." 23 Cyc., 835. The distinction be- 
tween the rendition of a final judgment and the recording of it is clearly 
stated and applied in Uke v. R. R., 57 N. W. Rep., 484, 489, and in  
Blatchford v. Newberry, 100 Ill., at  p. 489. The clause in the judg- 
ment under consideration, as to the time of delivering the stock, refers 
to the date when the judgment was actually rendered, and not to the 
date of recording it. I t  is difficult to conclude that the parties intended 
otherwise and that the time expired, before the judgment was given, 
should be counted. 

The result is that there was no error in  the decision of the court. 
Affirmed. 
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Cited: Sanders v. Ins. Co., 183 N.C. 68 ; Proctor v. Fertilizer TTTorks, 
183 K.C. 157; Byrd v. Hicks, 184 N.C. 629; Tobacco Asso. v. Battle, 187 
N.C. 263; Brinkley v. Xorman, 190 N.C. 851; Wentx v. Land Co., 193 
N.C. 34; Land Co. v. Cole, 197 N.C. 455; Cullins v. State College, 198 
N.C. 339 ; Parker Co. v. Bank, 200 N.C. 443 ; Thomuson v. Swenson, 204 
N.C. 762, 764; Hopkins v. Swain, 206 N.C. 443; Troutmun v. Shuford, 
206 N.C. 909; Boushiar v. Willis, 207 N.C. 512; Porter c. Ins. CO., 207 
N.C. 648; Little v. Trust  Co., 208 N.C. 728; Huskins v. Hospital, 238 
N.C. 361 ; Lance v. C"og&lZ, 238 3.C.  503, 504. 

(Filed 21 February, 1917.) 

1. Bills and Kotes-Indorsement-Evidence. 
An indorsement on a negotiable instrument must be made thereon,.or 

some paper attached thereto, by the iudorser himself or by his duly au- 
thorized agent; and in an action thereon such indorsement does not prove 
itself, but the fact must be esta'blished by proper testimony. Revisal, sees. 
2179, 689a, 2168. 

2, Same-Partnership. 
In  an action upon a draft cashed by the plaintiff, on which the defend- 

ant's name appears as  an indorser, and ~ h i c h  was duly protested for non- 
payment, there was evidence in plaintiff's behalf tending to show that  
the defendant introduced the drawer to the plaintiff, saying he  was all 
right. and to let him have any goods they might wish to purchase, and 
on that occasion advanced for the purpose two checlcs and some money: 
that the drawer presented the draft in controversy to the plaintiff within 
a week or two, with a note appearing to be from the defendant, request- 
ing the plaintiff to cash the draft and retain for him the moneys he had 
advanced on the former occasion, which was done, and the moneys re- 
tained afterwards paid to the defendant: that  the drawer told the de- 
fendant the plaintiffs were to cash the draft and to write the plaintiffs 
to retain the moneys he had adranced, and the defendant asked the 
drarver to write the note for him. There was evidence per contra. and on 
motion to nonsuit upon the evidence i t  is Held, it  was sufficient to sustain 
the inference by the jury Chat the indorsement made by the defend- 
ant 's authority, and the motion mas properly clisallom-ed. 

CIVIL ACTIOK t r ied on appeal  f r o m  a justice's court before Whedbee, 
J., a n d  a jury, a t  October Term, 1916, of DIRE. 

T h e  action was to  recover $75, the  amount  of a dra f t  which plaintiff 

f i rm h a d  adranced on a n  instrument, in terms as  follows: 
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('MARTEO, 9 September, 1914. 

At sight pay to order of W. H. Basnight $75, value received, and 
charge same to account of W. C. Weir. 

(Signed) W. C. WEIR. 
TO J. L. TREADWAY, 

Chatham, Va." 

On back draft, as presented by plaintiff at the trial, appeared the 
following indorsements: ('W. H. Basnight, Midgette & Daniels, First 
Xational Bank, Durham, N. C., Bank of Manteo, N. C.," and same 
duly protested for nonpayment by a notary public at Chatham, Va., 
and attested by his notarial seal. 

Verdict and judgment for plaintiffs. Defendant excepted and appealed, 
assigning for error a refusal of defendant's motion for nonsuit. 

( 19 ) B. G. Crisp for plaintifs. 
W .  A. W o r t h  and X. L. Dosher for de fendanf .  

HOKE, J. The facts in evidence in support of plaintiff's claim tend 
to show that in September, 1914, one W. C. Weir, drawer of this in- 
strument, was in and around Manteo, engaged in inspecting timber; 
that about the time of his first coming Basnight had introduced him to 
N. L. Daniels, a member of plaintiff firm, stating he was all right and 
to let him have any goods they might wish to purchase, and advanced 
for them on that occasion to be used in buying goods two checks and 
$5 in money, making an indebtedness to himself of $27.60. That a week 
or so later Weir came to plaintiffs7 store with the draft in question for 
$75, purporting to be indorsed by W. H. Basnight, defendant, and 
having also a note purporting to be signed by Basnight, asking plaintiffs 
to cash the draft and retain for him the $27.60, which was done, and, 
a day or so after, this $27.60 mas paid to W. H. Basnight by 31. H. 
Daniels for the firm. I t  further appeared that at the time the draft 
was drawn, W. C. Weir, being at the home of defendant, told the latter 
that plaintiffs were going to cash a draft for him for $75, and asked 
defendant to write a note requesting that plaintiffs retain out of the 
amount the $27.60 due from Weir to defendant; that defendant, not 
having his glasses, told Weir to write the note, which he then did, in 
defendant's presence, and later defendant received the $27.60 from 
plaintiffs, as stated. 

Accepting this testimony as true, and considering the same in the 
light most favorable to plaintiffs, the established rule on a motion to 
nonsuit, TTe think that the judgment of the lower court, in denial of 
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such motion, is clearly correct. True, our statute on negotiable instru- 
ments provides that  in order to be a valid indorsement the name must 
be written on the instrument itself or upon some paper attached thereto. 
Revisal, ch. 54, sec. 2179. Daniel on Neg. Instruments (Calvert), sec. 
689a, and our decisions on the subject are to the effect that such indorse- 
ment does not prove itself, but the fact must be established by "proper 
testimony." N a y e m  C. McRimmon, 140 N. C., 640; T y s o n  c. Joyner ,  
139 K. C., 69. Bu t  the statute also provides (see. 2168), and both pro- 
risions are in expression and affirmance of the better considered deci- 
sions on the subject, that an  indorsement may be made by an  agent duly 
authorized thereto. Revisal, ch. 54, sec. 2168. And from the facts in 
evidence, as heretofore stated, we think it a clearly permissible infer- 
ence that the indorsement in question was made by authority of defend- 
ant  and that  the motion for nonsuit was, therefore, properly overruled. 
True, defendant denies that  he indorsed the draft  or authorized any 
one to do so for him, and he denies, also, that  he wrote the note request- 
ing  payment, or t ha t  he authorized the same ; but this is  eridence 
coming from defendant and tending t o  support his position, and ( 20 ) 
may not be considered on the exceptions as presented. 

We find no error in the trial. The judgment for plaintiffs is, therefore, 
Affirmed. 

Cited:  Secur i t y  Co. v. Pharmacy ,  174 N.C. 656; W o o d y  v. Spruce 
Co., 175 R.C. 547 ; Cri fcher  .c. Ballard, 180 K.C. 115 ; W h i t m a n  21. Y o r k ,  
192 N.C. 93. 

(Filed 21 February, 1917.) 

Executors and Administrators-Year's Support-Statutes. 
The assignment of a year's proriqionb to the widow under Reri~al .  

wc. 3098. is made at a time when the ralue of the clecedent'q estate may 
not be known, and does not preclude her right to an increase thereof 
under Rerisal, see. 3103, when it appears that the personal estate exceeds 
the ~ a l u e  of the $2.000 prescribed, and her petition states the valne of the 
allowances already made and the rallie of the articleq consumed by her. 

SPECIAL PROCEEDISD- by plaintiff for an increased allowance for year's 
provision under section 3104, Rerisal, heard upon appeal from the clerk 
by  Whedbee,  J., a t  Fal l  Term, 1916, of HYDE. 
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Upon the hearing the court rendered judgment in favor of plaintiff, 
from which defendants appealed. 

Spencer & Spencer,  ~ n r d 2 ' l z ~  & Pierce for p l a i n t i f .  
.Manning & Ki tch in ,  8. 8. M a n n  for defendants.  

BROWN, J. I t  appears from the findings of fact that plaintiff, widow 
of J. A. Mann, was assigned a year's provision of $300 on 12 September, 
1916, by his executors in accordance with section 3098 of Revisal. I t  
is contended that such assigl~ment is a bar to ally squbseqnent petition 
for an increased allowance under section 3103 et sequitur. This con- 
tention cannot be sustained. The statute, taken as a whole, plainly 
indicates that the year's provision of $300 is intended for the immediate 
and pressing needs of the widow. I t  may or may not be all that she 
can receive, depending entirely upon the 1-alue of the estate. I f  the 
estate shall turn out to be insolvent or does not exceed $2,000, the allow- 
ance for the support of the widow shall not in any case exceed the 
amounts named in section 3098, and, in the language of the statute, 
section 3103, "The allowance made to her as above prescribed shall 
preclude her from any further allowance." 

I n  her petition for such "further allowance" the widow is required to 
state the value of any allowance already assigned .to her, as well as 

( 21 ) the value of articles consumed by her. The very language of the 
statute plainly indicates that the widow may have a further 

allowance in addition to the first, if the estate exceeds $2,000. 
The reason the widow is not estopped by the assignment of $300 

(which is generally made by the personal representative immediately 
after the death of her husband for her immediate needs) is because 
neither she nor the personal representative is supposed at that time to 
know the value of the personal estate, and it would be unjust to hold 
the widow bound by an allotment of $300 when, as in this case, the 
estate turns out to be worth more than the $8,000 prescribed by the 
statute. 

Affirmed. 
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W. H. GALLOP a m  I. W. FISHER, PARTNERS, V. T H E  XORFOLK SOUTHERN 
RAILROAD COMPASY a m  THE NORTH RIVER LINE. 

(Filed 2 1  February, 1917.) 

1. Carriers of Goods-Connecting Lilies-Commerce-Negligence-Unrea- 
sonable Delay-Perishable Goods. 

Where a water transportation company and a railroad company have 
traffic arrangements for shjpment of goods beyond the terminal of the 
former company, which accordingly accepted ear-load shipments of pota- 
toes and had delivered the same a t  the latter's depot, with notificatioll 
thereof, the latter compa~iy is responsible ,for damage to the potatoes 
caused by its unreasonable delay in furnishing cars and transporting the 
potatoes, and leaving goods of such perishable quality exposed to the sun 
and weather upon its wharves for several days. 

2;. Same-Through Bills of Lading---Carmack Amendment. 
Where a connecting carrier has accepted an interstate shipment of 

goods for transportation on a through bill of lading from the initial car- 
rier, and by its negligent delay to forward the same the shipment has 
become damaged, it  cannot avoid liability to tlhe consignor on the grouild 
that the initial carrier had no authority from it to issue the through bill 
of lading. This principle is not affected by the Carmack amendment. 

3. Carriers of Goods-Commerce-Connecting Lines-Unlawful Rates- 
Negligence. 
d forbiddell rate made for carriage by connecting roads in  interstate 

shipment of goods does not affect the question of the carrier's liability for 
damages caused to the shipment by its negligent act, but only the rate  
charged. 

*~PPEAL by  defendants f rom Whedbee, J., a t  November Term,  1916, 
of PASQUOTANIL 

Aydlett & Ximpson for plaintifs. ( 22 > 
William B. Rodman and J.  Kenyon Wilson for SorfolF South- 

ern Railroad Cornpamy. 
Ehringhaus & Small for ATorth Rirer Line. 

CLARK, C. J. T h e  plaintiffs, residing a t  Ja r r i sburg ,  Curr i tuck 

County, N. C., shipped their  produce by the K o r t h  R i r e r  Line and t h e  
Norfolk Southern Rai l road  to nor thern  markets. T h e  N o r t h  R i r e r  
L ine  operates i ts  steaniers f rom Jara i sburg  a n d  other near-by points 

to El izabeth City, where i t  has  a traffic arrangement  with the S o r f o l k  

Southern  to c a r r y  the  freight  brought by  said line to  northern markets, 

shar ing  i n  the  freight .  
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GALLOP v. R. It. 

I n  June, 1915, the North River Line, in accordance with this stand- 
ing arrangement, ~ ~ h i c h  began in 1911, delivered at  Elizabeth City 
several hundred barrels of Ir ish potatoes, which required prompt ship- 
ment, as the railroad company well knew. On this occasion there was a 
failure to furnish the cars on application, so that the n~harves of the 
defendant railroad company became congested and the potatoes were 
left for seaeral days exposed to the sun and reather,  causing the plain- 
tiffs serious damage, which the jury have found was caused by the negli- 
gent delay of the defendant in not furnishing cars and not shipping the 
potatoes within a reasonable time after they m-ere placed an the wharres 
of railroad company and notified that the potatoes should be shipped. 

There was evidence to support the above facts, and the court prop- 
erly refused a motion to nonsuit. I t  appears that 300 barrels were 
receired there in the early morning of 8 June, none of ~vhich left Eliza- 
beth City until 10 June ;  that 300 barrels were received on the 9th and 
the remainder on the morning of the loth, and that the defendant rail- 
road could have shipped these in time and a ~ o i d e d  the damage to plain- 
tiffs' potatoes, if i t  had had the cars. 

The defendant contends that though the North River Line gave a 
through bill of lading for these potatoes, i t  had no authority to do so 
at  that time. This defense cannot avail, both because the defendant 
did accept and ship these potatoes on such through bills of lading, and, 
further. treating the shipments as delivered on their wharves at  Eliza- 
beth City as local shipments from that point, the liability of the defend- 
ant railroad for the delay is the same. The only difference would be 
as to the rate in  such case, or the division of it between the North 
River Line and the railroad company, as to mliich no point is made and 
which in nowise affects the liability of the railroad company for the 
damage caused by its negligent delay in shipping. We have examined 
with care all the exceptions, and do not find that they require any dis- 
cussion. The only serious question was one of fact, ~~l-hether there was 

negligent delay on the part of the defendant in shipping these 
( 23 ) potatoes after they were placed on their wharves in  Elizabeth 

City, and the amount of the damages thereby sustained by the 
plaictiff s. 

The Carmack Act provides: "That any common carrier, railroad, 
or transportation company receiving property for transportation from 
a point in one State to a point in another State shall issue n receipt  or 
bil l  of lading therefor, and it shall be liable to the lawful owner for any 
loss, damage, or illjury to such property caused by i t  or by any conlmon 
carrier, railroad, or transportation company to which such property 
may be delivered or oT7er x-hose line or lines such property may pass." 

64 
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T h e  same act fu r ther  prorides t h a t  "The holder of such receipt o r  bill of 
lading shall not be deprived of a n y  remedy or  r ight  of action which h e  
h a d  under  the existing laws." This  question is ful ly  discussed i n  R. R. v. 
Riverside iCfills, 31 L. R. A. (N. S.), 28, a n d  does not require repetition. 
T h e  defendant is liable to  this  action, though not  the  ini t ia l  carrier.  

T h e  point t h e  defendant  a t tempts  to  raise i n  this case is  decided i n  
Eissenger v. R.R., 152 N. C., 248, which holds that ,  "If a ra te  of f reight  
on a n  inters tate  shipment  i s  forbidden by  the  United States  statutes, 
th i s  does not render t h e  contract of carriage void, but  t h e  forbidden ra te  
m a y  be set aside.'' T h e  defendant's contention, t h a t  if there was a n  
illegal discrimination i n  t h e  ra te  i t  would defeat t h e  shipper  f r o m  re- 
covering damages f o r  the  negligence of t h e  carrier,  cannot  be sustained 
either on reason or  precedent. 

N o  error. 

Cited:  Paper Box Co. v. R.R., 177 N.C. 352; Moore v. R.R., 183 
N.C. 221. 

ROBERSOS-RUPFIN COJIPANY v. J. J .  SPATS ASD J. E. BULLUCK. 

(Filed 21 February, 1917.) 

1. Bills and Notes-ReleaseBurden of Proof. 
Joint makers upon the face of a negotiable instrument are deemed to be 

primarily liable thereon, Revisal, see. 2342; and in an action upon the no~te 
the bnrden is upon the defendants to  prove any matter in release, if 
brought within three years. 

2. Same-Extension of Time-NoticoStatutes. 
In  an action upon a negotiable instrument the defendants on its face 

being joint makers, the mere fact that the plaintiff had told one of the 
defendants, without the knowledge of the other, "that he would take up 
and carry the note until fall," is not an extension of payment for  a "fixed 
and definite" period. which would operate as  a release to such other from 
liability (Revisal, sec. 2270) ; whose remedy is by yuia timet notice under 
Revisal, see. 2846. 

3. Bills and Sotes-Principal and Suretp-Release-Trials-Evidence-In- 
structions. 

When in an action upon a negotiable instrument a defendant claims 
that  he mas in fact a surety, though he thereon appears to have signed 
a s  coprincipal, and contends that he has been released from liability 
thereon by reason of an extension of time given his principal by the 
holder, and faiIs to introduce evidence that he, in fact. signed a s  surety, 
it is proper for the court to instruct the jury to answer the issue for the 
plaintiff if they believe the evidence. 
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( 24 ) APPEAL by defendant Bulluck from Whedbee, J., at Special 
July Term of EDGECOMBE, 1916. 

W .  0. Howard for plaintif. 
G. M. T. Fountain & Son for appellant. 

CLARK, C. J. There were two civil actions on notes, respectively for 
$275 and $240, begun in the recorder's court and tried on appeal in the 
Superior Court, where, by consent, the actions were consolidated. These 
notes were signed by the defendants J. J. Spain and J. E. Bulluck and 
were executed to Winslow Brothers for certain mules bought of them. 
The defendant Bulluck signed these notes as surety for Spain, but the 
suretyship does not appear on the face of the note. The defendant 
Bulluck contended that said notes were assigned by the payees to the 
plaintiff in pursuance of a contract between it and the defendant Spain 
that the notes would be held by the plaintiff until the succeeding fall, 
such agreement being without the knowledge or consent of the defendant 
Bulluck. Both Spain and Bulluck are primarily liable on said notes 
under our Negotiable Instruments Law. Rev., 2342; Rouse v. Wooten, 
140 N.  C., 557. The defendant Bulluck having admitted the execution 
and nonpayment of the notes, the court correctly held that the burden 
was upon him to prove any matter in release. The action was brought 
within three years and the statute of limitations is not pleaded. 

There is no evidence of any act on the part of the plaintiff company 
which would release the defendant Bulluck from the notes. The defend- 
ant Spain testified that the only agreement of the plaintiff was to "take 
up and carry the note till the fall." There was no evidence of any 
binding agreement not to sue on the note for any definite period, nor 
that Bulluck was misled by the plaintiff and thus prevented from assert- 
ing his rights by a quia timet notice under Revisal, 2846. There was an 
expression of an intention not to force collection till the fall. There 
was no payment of interest in advance for a stated time, which would 
have been an implied promise. Revel1 v. Thrash, 132 N .  C., 803. There 

was no express promise to release Bulluck and no agreement of 
( 25 ) extension for a "fixed and definite" period. The additional 

security taken by the plaintiff inured to the benefit of Bulluck and 
could not be to his detriment. On the face of the notes the defendaht 
Bulluck was primarily liable, and an extension of time to Spain would 
not release him, in the absence of proof that he was surety. Even if 
Bulluck was only secondarily liable, to the knowledge of the plaintiff, he 
could be discharged only in one of the ways provided in Revisal, 2270, 
i. e., by the discharge of the instrument; by the cancellation of his signa- 
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ture by the holder; by the discharge of the principal by the valid tender 
of payment by the principal; by a release of the principal, without 
reserving the right of recourse against the surety, or by an agreement 
binding upon the holder to extend the time of payment, or to postpone 
the holder's right for enforcement, without the assent of the surety and 
not reserving the right of recourse against him. The claim of Bulluck 
is under the last provision and is not sustained by proof, and the court 
properly instructed the jury if they believed the evidence to answer the 
issue in favor of the plaintiff. 

The mere fact that the plaintiff stated that he would "take up and 
carry the notes," without any agreement to do so for a definite and fixed 
period, did not prevent the plaintiff from bringing an action nor debar 
the defendant Bulluck from giving a quia timet notice under Revisal, 
2846, which was his remedy unless he chose to pay the note himself 
and sue the principal, Revisal, 2271. The intention thus expressed to 
"carry the note" was no part of the assignment by Winslow to plaintiff, 
but the statement of a benign purpose on the part of the assignee to- 
wards Spain for no "fixed and definite" period. The witness testified 
that Ruffin, for plaintiff, said "he would let me off until next fall, he 
reckoned. No distinct time was mentioned." 

KO error. 

Cited: XcInf?srf v. Guhagan, 193 N.C. 149; Fertilizer Co. v. Eason, 
194 N.C. 249; Trust  Co. v. Black, 198 N.C. 221; T u f t  v. Covington, 199 
N.C. 56, 57; Trust Co. v. York ,  199 N.C. 627. 

EDGAR RHODES v. J O E  ANGE ET AL. 

(Filed 21 February, 1917.) 

1. Processioning-Title-Issue-Pleadings-Evidence. 
While in proceedings to procession land the title thereto is not directly 

involred, it may become incidentally one of the questions or issues in the 
case raised by the pleadings or the facts therein which must be decided 
before the main issue as to the location of the true dividing line can be 
determined. 

2. Same-Adverse Possession. 
In proceedings lto procession land, where the defendant claims he has 

been in adverse possession up to the location of the line he claims, with 
supporting evidence, which the plaintiff disputes, an instruction is proper 
that the jury consider the possession of the respective parties, with respect 
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to the disputed line, as evidence to determine its location; and if the 
defendant's adreme possession for twenty years or more up to that line 
was sufficient, it should be found in accordance with his contention. 

3. Processioning-Surveyor-Conduct of Partie-Evidence. 
Testimony of the surveyors and the conduct of the parties as to the 

location of the disputed line between adjoining owners in proceedings to 
procession it does not necessarily establish it, but is only evidence thereof. 

( 26 ) CIVIL ACTION, tried before Allen, J., and a jury, a t  September 
Term, 1916, of MARTIN. 

This is a proceeding brought to procession land and to determine the 
dividing line between lands of the parties, under Revisal, ch. 101, and it 
is so designated in the pleadings. 

There mas a verdict for the plaintiff, and from the judgment therein 
the defendant Xnge appealed. 

A. R. Dunning f o r  plaintif. 
8. J.  E m r e t t  for d ~ f e n d n n t .  

WALKER, J. The nature of a processioning proceeding has frequently 
been considered and decided by this Court. I t s  primary and leading 
purpose is to settle boundaries as between adjoining proprietors of land; 
but while this is the main object, the title to land may necessarily become 
the subject of inquiry, in order to ascertain the ultimate fact as to the 
true location of the boundary. I n  such proceedings, unless perhaps both 
parties claim under a paper title, it will be difficult if not impossible to 
confine the investigation required to the mere location of the diriding line. 
When both parties claim by right of possession, or one by a paper title 
and the other by adverse possession, it will become necessary in the large 
majority, if not all, of the cases to ascertain the nature and extent of the 
possession, and. even in the case of a clain~ under a paper title, the true 
location of corners and of boundaries, as preliminary to the locatioll of 
the dividing line which is in dispute. So that it may, speaking generally, 
be safely said that the title to the land is not involved in  such a proceed- 
ing; but that means that it is not directly involved, for in many cases, as 
1%-e have already shown, i t  niay become incidentally one of the questions 
or issues in the case, mhich must be decided before the main issue as to the 
location of the dividing line can be determined. The case of partition 
proceedings is a similar one and illustrates the point, as shown in TYoody 
v. F o m t n i n ,  143 h'. C., at p. 69. There the question of title is not neces- 

sarily involved, but it may become necessary upon a plea of sole 
( 27 ) seizin to determine, first, how the parties stand with reference to 

the title before deciding whether they are tenants in common and 
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entitled to partition. I t  is a preliminary question which must be settled 
before the relief prayed can be granted. 
-1 partition proceeding will very often run into an action of ejectment, 

and the same may be said of a processioning proceeding. I n  the latter 
case the onnership of the land on either side of the alleged disputed line, 
which is a prerequisite to the right of haring the land processioned, cannot 
always be determined by mere occupancy, but often will require an inves- 
tigation of the title, as in other cases where the issue is not primarily 
involved. The failure to note this distinction between a proceeding where . . 
the locatiox of a line is solely involved and one where the title may :nc:- 
dentally arise has caused the question in this appeal to be presented and 
the Court to be misunderstood. We have held in numerous decisions that 
the question of title may be raised by the pleadings or by the facts of the 
particular case. Parker v. Taylor, 133 K. C., 103; Hill v. Dalton, 136 
N. C., 339; s. c., 140 N. C., 9 ;  Smifh v. Johnson, 137 N.  C., 43; Stanaland 
v. Rabon, 110 N .  C., 202; Dncis I:. Wall, 112 N. C., 450; Woody v. Po.un- 
tnin,  143 IS. C., 66 : Green c. ll'illiams, 144 N. C., 6 0 ;  Brown v. Hutchin- 
son, 155 3. C., 20.5. I t  was said in Green v. Williams, supra: "Our 
processioning act is similar in some respects to the 'writ of perambulation' 
at  conlmon law, which was sued out by consent of both parties when they 
were in doubt as to the bounds of their respective estates, and was directed 
to the qheriff, who was commanded to make the 'perambulation' with a 
jury, and to set the bounds and limits between them in certainty. Fitz. 
Nat. Erer., 133. There it mas done by consent of the parties, and when 
there was no dispute as to the title and none as to the right to occupy the 
adjoining tenements, while with us either of the adjoining proprietors, 
where a dispute as to the true dividing boundary has arisen, is entitled 
to hare the land processioned, without the other's consent, and even when 
the question of title may become incidentally involved, and then all con- 
trove1 ted matters, where there has been an appeal, are settled by the jury 
under the guidance of the court." I n  this case the judge instructed the 
jury that they could consider the possession of the respective parties, with 
respect to the disputed line, as evidence to determine'where the true line 
is located, but that mere possession did not of itself fix the line, it being 
only an eridential circumstance upon the question as to where it is. But 
he also told them that "if the defendant, and those under whom he claims, 
had been in possession of the land in  question up to the lane for twenty 
years, or longer, prior to the beginning of this action," they would answer 
the issue according to the defendant's contention, that is, "beginning at  
the stake in the road and running along the lane a straight line by 
the poplar to the swamp." This instruction was given at defend- ( 28 ) 
ant's request. The addition to i t  was correct, as adverse possession 
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SUMNER v. TELEPHONE Co. 

cannot confer title beyond its limits. When the charge is  read as a whole, 
as i t  should be, it  is clearly seen tha t  the defendant got the full benefit 
of his adverse possession in  locating the line as he contended i t  should be. 
The  only issue submitted (without objection) was: "What is the true 
dividing line between the lands of the plaintiff and those of the defend- 
ant  ?" The question in controversy was whether the line ran  from A to B 
or from A to C. Rut  notwithstanding the form of the issue, the court 
allowed the jury to consider the defendant's possession, and his title 
accruing therefrom, in locating the true line. If  i t  be conceded that the 
pleadings put the title in issue, the issue did not do so directly, and even 
if i t  did, the defendant has been given the full benefit of his possession. 
The jury evidently found that  the defendant had no such possession as 
established the line a t  A. C. 

The judge was also correct in stating that  the testimony of the surreyor 
as to the true line did not necessarily establish it, but was only evidence 
of it, and the same is true as to the conduct of the parties with reference 
to the lane. 

There is no error that we can find in  the case which warrants a new 
trial. 

N o  error. 

( ' i tpd:  Esum v. Chase, 180 N.C. 9 6 ;  Geddie v. Wil l iams ,  189 K.C. 
339; -lfc('utzless v. Rallard, 222 N.C. 703;  Carszoell v. Jforganton,  236 
N.C. 377. 

L. H. SUMNER v. ASHEVILLE TELEPHONE -4SD TELEGRAPH COM- 
P A S P  AXD HENDERSONVILLE POWER AND LIGHT CObfPAST. 

(Filed 2 1  February, 1917.) 

1. Master and Serv?nt-Employer and Employee-Trials-Evidence-Neg- 
ligence-Sonsuit. 

Where an employee of a telephone company is ellgaged in attaching its 
cables to a messenger wire, 20 feet from the ground, and the proximity 
of a highpower wire from another company has made it dangerous for 
him to work between a "span" of poles, to which he has called the atten- 
tion of his foreman, who instructs him to leave that "span" and work 
beyond, necessitating his working around a pole of the power company 
which does not appear to him to be dangerous to do, and there ii: evi- 
dence thalt the foreman knew of the danger at this pole at the time: in 
his action against the telephone company for damages he received at 
the power company's pole, it  is Held, that a judgment of noasnit was 
properly disallowed, the negligence of the foreman in failing to \yarn the 
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employee being that of a vice-principal of the defeildant company and 
attributable to it. 

2.. Same-Trespasser. 
Where a telepholle and power company are sued for damages by an 

emplo~ee of the former arising from an injury from a shock of electricity 
occasioned  by the latter's impedectly insulated wires, and received by the 
employee of the telephone company while acting under the instruction of 
his foreman, in attempting to get around the pole of the power company 
while hanging his principal's cable on  a messenger wire 20 feet above the 
ground: Held, both the telephone company and its employee were tres- 
passers upon the pole of ithe power company, and the latter company being 
only liable f o r  injuries n-illfully or wrongfully inflicted, a judgment of 11011- 

suit upon the evidence i11 this case should have been rendered as to that 
company. 

CIVIL ACTION to recover damages for alleged negligence resulting ( 29 ) 
in  serious physical injuries, tried before Harding, J., and a jury, 
at  June Term, 1916, of BTNCONBE. 

There was evidence on the part of plaintiff tending to show that in 
August, 1915, the defendant, the Telephone and Telegraph Company, 
mas putting up a line of poles and wires on Eighth Avenue in Hender- 
sonville, N. C., and that plaintiff, an employee of said company, was en- 
gaged in attaching the cable to the messenger wire along said defendant's 
poles and in close proximity to and, in places, touching the poles of its 
codefendant, the polver company, which also had its line along said 
street; that in  doing his work plaintiff was using safety belt and strap, 
the seat being about twenty feet from the ground and eighteen inches be- 
low the messenger wire, and as plaintiff would attach or clip the cable to 
the messenger wire he mould push his seat along this wire as his work 
progressed; that the mires of the telephone company were not charged 
with electricity at  the time, and when they were, did not, under ordinary 
conditions, carry sufficient current to cause serious injury; but the wires 
of the power company, which were at points very near the telephone 
company's wire, usually carried a current of high voltage and import- 
ing serious menace when not properly insulated; that on the day in 
question, while plaintiff was performing his work, he came to a "span" 
(the distance between two poles) where the wire of the power company 
had sagged so as to be threateningly near the telephone company's 
messenger wire, and he called the attention of his foreman or boss to 
this condition and was directed by him to leave that span and go to 
another ahead where there appeared to plaintiff to be no danger exist- 
ent or threatened; that in the endeavor to carry out the order he passed 
around and necessarily touched a pole of the power company which was 
wet and had become charged with electricity of dangerous voltage by 
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reason of a defective or leaky transformer attached to a cross-arm on 
the pole; that in the effort to pass around this pole and go on with his 
work, he received an electric shock, rendering him for a time unconscious 

and causing serious and painful injuries; that the foreman or 
( 30 ) boss who gave the plaintiff the order to go to another span was 

aware of the defect of the transformer and of the threatening con- 
ditions incident to it, but did not communicate such knowledge to plaintiff 
or in ally may warn him of the danger, and plaintiff did not kno~v or have 
opportunity to know that an injury was likely. 

There was denial of liability on the part of both defendants, with 
evidence in support of their positions, and there were facts in evidence 
tending to show that the boss fully communicated to plaintiff all he knew 
of the transformer and the dangers incident to its condition, and that 
plaintiff acted throughout in full assumption of any and all risks incident 
to the work and to his manner of doing it. 

On issues submitted, the jury rendered the following verdict: 
1. MTas the plaintiff injured by the negligence of the defendant, the 

Asheville Telephone and Telegraph Company, as alleged in the com- 
plaint ? Answer : "Yes." 

2. Was the plaintiff injured by the negligence of the defendant, the 
I-Ienderson~~ille Light and Power Company? Answer : "Yes." 

3. Did the plaintiff by his own negligence contribute to his injury, 
as alleged in the answer of the defendants? Answer: "NO." 

4. What damages, if any, is the plaintiff entitled to recover ? Answer : 
q2,0oo.~)  

Judgment on the verdict, and defendants excepted and appealed. 

Jones & Wil l iams  f o r  plaintiff. 
B. J.  Clay  and A. Hall  Johnston for defendant Telephone Company.  
-lIerrilmon, d d u m s  ie. Adams for defendant Power Company.  

HOKE, J., after stating the case: We hare carefully considered the 
record and exceptious and find no error therein which gives the tele- 
graph and telephone company any just ground of complaint. The posi- 
tions insisted on by the'defendant were substantially recognized and 
approred by the court either in the general charge or in response to 
prayers for instructions presented by defendant, except the motion that 
the case be nonsuited and the prayer that the judge charge the jury 
that, on the evidence, if believed, no liability should attach. But these 
exceptions could not be sustained in view of evidence on the part of 
plaintiff tending to show that the plaintiff's foreman or boss knew of 
the defect in the transformer and gave the plaintiff the order to pro- 
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ceed with his work without telling him of conditions or in  any way 
informing him of the danger incident to the work under conditions as 
they actually prevailed. 

Under our authorities, and on the facts in evidence as they have been 
accepted by the jury, this foreman or boss stood towards the plaintiff in 
the position of vice-principal, rendering the company responsible 
for his negligent default in  failing to properly warn the plaintiff ( 31 ) 
of the defects in the transformer on the poles of the power company 
and of the dangers incident to existent conditions. Beal v. Fibre Co., 154 
N.C., pp. 147-155 ; Chesson v. Walker and Myers, 146 N. C., 511; Turner 
v. Power Co., 119 N .  C., 387. And there is nothing, either in the con- 
duct of plaintiff or in his contract of employment, that, as a matter of 
lam, operates to protect said defendant from such liability. Mobile 
Electric Co. v. Sauges, 169 Ala. 341; Speight v. Rocky Mount Tele- 
phone Co., 26 Utah, 483; Coop~rant  Telephone Co. v. St .  Clair, 168 
Fed., 645 ; Raab v. Hudson River Telephone CO., 123 N. Y. Supp., 1037. 

In  reference to the other defendant, the light and power company, 
we do not see that any recovery can be sustained. There is nothing to  
show that there was any contract or agreement which gave either the 
plaintiff or his employers the right to be upon the power company's 
poles. On the facts in evidence, and as to that company, they were 
both trespassers, and, on authority, there has been no breach of duty 
toward plaintiff which gives him any right to relief. Heskill v. Auburn 
fight Co., 209 N.  Y., 86; Bias v. Lowell, etc., Go., 179 Mass., 343; 
Railwuy Co. v. Andrews, 89 Ga. 653; 9 R. C. L., title, "Electricity," 
p. 1207; Curtis on Electricity, see. 462. 

I n  this last citation it is said: "The well established principle in 
the law of negligence, that there is no liability to trespassers except for 
injuries ~villfully or wantonly inflicted, is applicable to electric com- 
panies and electric appliances. Though an electric company may have 
been guilty of some neglect in the case of its appointees, i t  is not liable 
for injury to one who is a trespasser as against the company unless the 
injury is willfully inflicted." And our decisions are in approval of 
the general principle. Vassor a. R. R., 142 N. C., 68. 

We  are of opinion, therefore, that on the record the judgment against 
the telephone and telegraph company be affirmed, and, as against the 
power company, the judgment is reversed and motion for nonsuit be 
allowed. 

Affirmed as to telephone and telegraph company. 
Reversed as to power company. 
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( 32 
E. C. WHITE v. TOWN OF EDESTON. 

(Filed 28 February, 1917.) 

1. Appeal and Error--Cities and Towns-StreeteAdverse Possession- 
Evidence-Trials. 

Title to land used fby a town for street purposes cannot be acquired by 
adverse possession, and the question as to whether the Locus is quo was 
ever made a public street and so claimed and used by the town, when it 
arises in the controversy, is important, rendering the admission of in- 
competent evidence as to such matter reversible error. 

2. Cities and Towns-Streets-Adverse Possession-Maps - Trials - Evi- 
dence. 

Testimony that a map of a town had hung for  thirty years or more 
in the office of the register of deeds of the county and generally used, 
without evidence as to who had made it, !by what authority, o r  that the 
town had recognized it as official, is incompetent to show, by omission, 
that the street had not been made and used by the town, in an action 
against the town wherein a citizen claims 'title by adverse possession. 

CIVIL ACTION, tried at  September Term, 1916, of CHOWAN, before 
Whedbee, J. From judgment for plaintiff, defendant appeals. 

W .  8. P~ivott,  Ward & Thompson for plaintif. 
Prude% d2 Pruden,, 8. B. Shepherd for defendant. 

BROWN, J. This is a controversy in respect to the title to a piece of 
land in the town of Edenton. The locus in quo is claimed by the plain- 
tiff by deed constituting color and adverse possession and by defendant 
as a public street of the town. The case was before us at  a former term, 
and is reported in 171 N. C., 21, which is referred to for issues. 

I t  is well settled, as stated by the learned judge in his charge, that 
once a public street is legally established, adverse possession by a claim- 
ant will not bar the municipality. I t ,  therefore, is an important fact 
in controversy in this case as to whether the locus in quo ever was made 
a public street and so claimed and used by defendant. There was much 
evidence on both sides. 

For the purpose of showing that this land never was a public street 
or claimed as such, plaintiff was permitted to introduce what purported 
to be a map of Edenton upon which no such street is shown. The only 
evidence offered or relied upon to identify the map as an official map 
of the town is that of witness Ryrum, who testified: "That map has 
been in  the register's office at least twenty-five years, to my knowing. I t  
was recognized by everybody as a plat of the town. Everybody that went 
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in asked me what that  plat was, and I told them a plat of the town; 
that  mas whenever they wanted to locate a lot. This plat was in  the 
office before we mored to Edenton, and my  father used to send me 
there when Mr. Small was then register. I t  struck me and I asked ( 33 ) 
Mr. Small what it was. I do not think 1 make any  mistake if I 
say it had been on exhibition more than thir ty years." 

The admission of the map upon snch eridence was an  error well cal- 
culated to prejudice defendant. I t  was not identified in  any  manner 
as an  official map of the town and was not found in  its possession, nor 
was it exhibited in its municipal office as a map of the town, but was 
found in  the office of the register of deeds of the county. There is no  
el-idence showing who made it or by what authority or that  defendant 
has ever reco~nized i t  as an oEcial map. The proof of its official char- 
acter is entirely wanting. 

This is not near so strong as a TTirginia case in  which the map was 
rejected. I n  H a r ~ i s  r .  Conzuzonz~~rulth, 20 Grattan, 833, t ha t  Court 
held: "A map of a city, though made by a former city surveyor and 
found in  the office of the register of the city, i n  a book labeled 'Plans 
and Charts,' but not appearing to have been made by authority of the 
city government or adopted by it, is not adinissible in  evidence to prove 
the location of a street." 

New trial. 

JESSE ANGE v. THE TVOODhIEN O F  THE WORLD. 

(Filed 28 February, 1917.) 

1. Corporations-Torts-Principal and Agent-Respondeat Superior. 
Corporations are held liable for negligent or malicious torts committed 

by their agents in the course or scope of their employment, or therein 
directed to be done; and when snch conduct constitutes an actionable 
wrong, the corporation principal, as in other cases of principal and agent, 
is liable, not only for the act itself, but for the ways and means in the 
performance thereof by the agent. 

2. Same-Insurance-Fraternal Orders-Initiation-Rituals-Damages. 

Where an incorporated fraternal order does an insurance business as a 
principal or controlfing feature, with branch or subordinate lodges through 
which members are admitted under an initiation or ceremony as prescribed 
by a ritual from the sovereign lodge, the latter is regarded as a principal, 
nothing else appearing, operating through the subordinate lodges, as its 
agents; and where, as a part of this initiation ceremony, an applicant for 
membership is led blindfolded in a room, and told that as a test of his 
strength, he must pull upon a lever of a certain machine upon which he 
is placed, which repults in his serious damage from a shock of electricity, 
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throwing him upon the floor, etc. : Held, the tort of the subordinate lodge 
 ill be inquted to the sovereign one, and the latter will be held ansmerable 
for the damage proximately caused. 

3. Same-Trials-Evidence-Burden of Proof. 
Where it is made to appear that a sovereign lodge is liable for the 

negligence or malicious tonts of a subordinate lodge, causing serious 
damage to an applicant for membership while undergoing a prescribed 
ritual, evidence which takes the case from without the rule, or tends to 
show that they were not prescribed by the ritual, or consent given, or of 
which the defendant has peculiar lino~ledge, and relevant to the defense, 
should be shown by it. 

4. Criminal Laxv-Consent-Damages. 
No consent of the party injured will bar a prosecution or prevent a 

civil recovery for acts causing damage which involve a breach of the 
criminal law. 

( 34 ) CIVIL ACTIOS, tried before TT'hedbee, J., and a jury, a t  August 
Term, 1916, of WA~HI;?~GTOK. 

The action was to recover damages for physical injuries received when 
plaintiff was being initiated into a subordinate lodge of defendant, the 
Sovereign Camp of the Order. 

At  the close of plaintiff's testimony, on motion, there mTas judgment 
of nonsuit, and plaintiff excepted and appealed. 

W .  M.  Bond, Jr . ,  f o r  plaintifl. 
G. V .  Cowper, R. H.  Letuis, Jr.,  and R. A. W h i t n k e r  for defendant. 

1101, J From the testimony introduced by plaintiff and the admis- 
sions in the pleadings, i t  appeared, or there were facts i n  evidence tend- 
ing to show, that  the defendant, the Sovereign Camp of the Woodmen 
of the World, Tvas a corporation duly organized and doing a n  insurance 
business on the fraternal  plan as a principal or controlling feature, and 
that  the Jamesville Lodge mas a branch or subordinate lodge of defend- 
ant  through which, with others of like kind, individuals were admitted 
as members of defendant lodge under an  initiation or ceremony as pre- 
scribed by a r i tual  prescribed and issued by the defendant, the sovereign 
lodge, to its subordinates or branches; that  on the day of June, 
1915, plaintiff, having applied for adinission as member in  defendant 
lodge, was being initiated by the local lodge a t  Jamesville and, as a 
par t  of the ceremony then exercised, plaintiff was blindfolded and 
carried into a room, was placed on a machine similar to a pair  of plat- 
form scales and told to pull a certain lever which ~ ~ o u l d  register his 
strength, as this was required by the lodge and by the defendant, the 
Sovereign Camp;  that  plaintiff thereupon pulled the lever as directed 
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and immediately received a severe shock of electricity which threw him 
out on the floor and caused him serious and painful injuries; "that plain- 
tiff r a s  then carried to his room, was confined to his bed for some time, 
had several fits, has suffered serious and permanent injuries, and 
has since been unable to work." I t  was further shown that another ( 35 ) 
individual had been admitted as member of defendant lodge a short 
time before the night in question, and that he, too, was placed on said 
machine and received an electric shock similar to that described by 
plaintiff. A number of witnesses testified to the good health of plaintiff 
prior to his initiation and that, since then, he has been under the care and 
attention of various doctors; that he had had fits and been unable to 
perform his work, etc. Upon this the evidence chiefly relevant to the 
issue as the case is no\J- presented, we are of opinion that plaintiff's excep- 
tion to his Honor's jud,gnent of nonsuit must be sustained. 

I t  is now fully established that corporations may be held liable for 
negligent and malicious torts, and that responsibility will be imputed 
whenever such wrongs are con~niitted by their employees, and agents, 
in  the course of their employment and within its scope. ilfoore v. R. R., 
165 N. C., 439; Hzcfrnan n. E. I?., 163 ;?J. C., 171; Seward v. R. R., 159 
N. C., 941; 11farlozoe v. Bland, 154 S. C., 140; Sawyer v. R. R., 142 
S. C., 1 ;  Jackson v. TeZegra,plz Co.. 139 N. C., 347; Daniel v. R. R., 136 
N. C., 817; Denver, efc., R. R. v. Harris,, 182 U. S., 601; Levi v. Brooks, 
121 Mass., 501. 

I n  many of the cases, and in reliable text-books, the term "course of 
employment" is stated and considered as sufficiently inclusive; but, 
whether one or the other descriptive term is used, they have the same 
significance in importing liability on the part of the principal when the 
agent is engaged in the work that his principal has employed or directed 
him to do and the conduct of the agent complained of occurs in the effort 
or endeavor to accomplish it. When such conduct comes within the 
description and constitutes an actionable wrong, the corporation principal, 
as in other cases of principal and agent, is liable not only for '(the act 
itself, but for the mays and means employed in the performance thereof." 

111 Reinhardt on Agency, see. 335, the position and the reason for it 
is very well stated as follows: "If a legal wrong is committed by an 
accountable being, the party injured may obtain redress therefor in 
damages. I f  the wrong was committed by his authorized agent or 
serrant, the result is the same. By 'authorized agent' it is not meant to 
imply that the wrongful act itself must be authorized by the principal 
or master; or that any presumption of that nature must be indulged 
before t h ~  principal can be held responsible; it is sufficient if the agent 
was authorized to perform the act in the performance of which the wrong 
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was committed; for the principal is responsible, not only for the act 
itself, but for the ways and means employed in the performance thereof. 

The principal may be perfectly innocent of any actual wrong or 
( 36 ) of any complicitj- therein, but this will not excuse him, for the 

party who was injured by the wrongful act is also illnocent; and 
the doctrine is that ~vhere one of two or more innocent parties must suffer 
loss by the wrongful act of another, it is more reasonable and just that he 
should suffer it who has placed the real wrong-doer in a position which 
enabled him to conzmit the wrongful act, rather than the one who had 
nothing whatever to do with setting in motion the cause of such act. 'In 
such cases,' says Story, 'the rule applies (respondeat superior), and it is 
founded upon public policy and convenience, for in no other may could 
there be any safety to third persons in their dealings, either directly 
with the principal or indirectly with him through the instrumentality of 
agents. I n  every such case the principal holds out his agent as compe- 
tent and fit to be trusted, and thereby, in  effect, he warrants his fidelity 
and good conduct in all matters withill the scope of the agency.' " And 
again, in the same work, section 336? the author says: "Of course, if 
the master or principal authorized or ratified the tort, or participated 
in it himself, he will be liable for the damages occasioned by it. But if 
he did not authorize or ratify it he d l  still be liable if it mas done in the 
course of the agent's or servant's employment; and this is so even if the 
master or principal had actually forbiddell the act to be done. The test 
is, whether the tort lvas committed in the course of the employnlent of 
the servant or agent; if the wrongful act complained of was outside of 
the course of such employment, the master or pri~lcipal is not liable, 
unless it was subsequently ratified." 

I t  will thus be noted that if the ~ ~ r o n g  complained of is committed 
within the course of the agent's employment and within its scope, the 
principal may be held liable, though it went beyond his express direc- 
tion and even contrary thereto. Applying these recognized principles 
to the facts in  evidence, as they now appear, it is the fairly permissible 
inference that this plaintiff, while being admitted to membership in the 
defendant, the sovereign lodge, through an initiation carried on by a 
local lodge as its agent and for which the defendant had prescribed a 
ritual, has recei~ed serious if llot permanent injuries by reason of a 
violent electric shock, used as and purporting to be a part of the cere- 
monial. And if these facts are accepted by the jury, and they further 
find that injuries of that character mere receired as the proximate 
result of the agent's conduct in conducting the initiation to member- 
ship, the defendant would be properly held liable as for a negligent 
wrong and must respond in damages to the sufferer. According to our 
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interpretation of the present record, the position is in  accord with the 
authorities heretofore cited and is fully supported by well considered 
cases bearing more directly on the question. T h o m p s o n  v. Xupreme T e n t ,  
189 N. Y., 294; illitchell v. Leach, 69 S .  C., 419; K i n v e r  v. 
Phaiain: Lodge, 7 Ont., 377; Qrancl T e m p l e  and Tabernacle of ( 37 ) 
K n i g h t s  of Tabernacle v. Johnson, (Texas Civ. App.), 171 S. W., 
490. This last case seems to hare been carried, by writ of error, to the 
Supreme Court of the United States, and we do not find that the same has, 
as get, been reported or acted on, but the general p~inciples, as stated in 
the opinions of the State courts, are in accord with the other cases we 
have cited on the subject. Neither the ritual nor constitution or by- 
laws of defendant or of the local lodge, if any such exist, were offered 
in evidence by either party on the trial, and it does not appear whether 
plaintiff had access to them or not. The case has been disposed of on 
the general evidence as to the authority and conduct of the local lodge 
as set out in the preliminary statement. Whether in the further de- 
velopment of the cause there may be facts available tending to show 
that the local lodge is not the agent of the defendant in the matter of 
adnission to membership in the defendant, the sovereign lodge; whether, 
in the ritual prescribed by defendant, the authority of the local lodge 
is so regulated and cortrolled that the act of initiation could in no 
sense be held as coming within the course of the agency of the local 
lodge, and whether, in the ultimate issue, the plaintiff may be held to 
have knowingly consented to the ceremony as carried out, and how far  
this may affect his right to recover, these are matters that may be 
relevant on the question of the company's defense, and some of them, 
being more particularly within defendant's knowledge, the proof or the 
offering of it would more properly come from the company. Furni ture 
Co.  v. Express  Co., 144 N .  C., 639; X e ~ e d i t h  v. R. R., 137 N. C., 478; 
ililitckell v. R. R., 124 N. C., 236; Lawson on Presumptive Evidence, 
Rule 5 .  And in reference to the efect of plaintiff's consent, if there 
was any knowingly given, it may be well to note the decisions in this 
jurisdiction to the effect that no consent will bar a prosecution nor pre- 
vent a civil recovery for acts causing damage which involve a breach of 
the criminal law. 3. v. Wil l iams ,  75 N. C., 134; Bell  v. Hansley,  48 
N. C., 131. 

Defendant cited and greatly relied upon the case of Juniper  SOU. 
C a m p  v. W o o d m e n  of the  W o r l d ,  reported in 127 Federal, 635, as in 
contra~xntion of our present disposition of the cause. In  that case the 
Court in its opinion refers to a ritual offered in evidence and tending 
to show that the injuries received were entirely outside of any part of 
the ceremony as therein contained, and, further, to a position, as sup- 
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ported by the testimony or contended for by defendant, to the effect that  
the particular act causiiig the injury was not a par t  of the ceremony 
of initiation at all, but occurred after and when the claimant had become 
a member of the local lodge. Neither the r i tual  nor any provision of the 

same nor any evidence of the kind suggested was offered on the 
( 38 ) present trial, and we do not consider i t  permissible-assuredly it 

is not desirable-to indicate, by anticipation, what effect such re- 
strictive evidence, if i t  existed, might have on the plaintiff's right of 
action. Apart from this, the case relied on, i n  its general aspects, does not  
seem to be in accord with the principles of imputed responsibility for the 
torts of an  agent as i t  prevails in this jurisdiction. 

On the record as i t  now stands, we must hold and direct that  the judg- 
ment of nonsuit be set aside and the cause, on proper issues, be referred 
to the decision of the jury, 

Reversed. 

Citrcl: Xunick  v. D w h a m ,  181 K.C. 193; Speas v. Bank,  188 N.C. 
529; Hunt  v. Eure,  189 N.C. 489; Elmore v. R .  R., 189 N.C. 672; Kelly 
v. Shoe Po., 190 N.C. 411 ; Johnson v. Hospital, 196 N.C. 612; Perguson 
v. Xpinniizg Co., 196 N.C. 616; Dlclrerson v. Refining Co., 201 K.C. 98; 
Robertson T .  Power Co., 804 K.C. 361; Lo~lg  ?j. Eagle Store Co., 214 
N.C. 150; Robinson v. Xcdllznney, 214 N.C. 182; Daniel v. Packing Co., 
215 N.C. 764. 

EULA B. SATTERWAITE ET AL. V, W. H. WILKINSON. 

(Filed 28 February, 1917.) 

1. Will--Interpretation-Intent. 
The object in construing a will is to give effect to the testator's intent 

as gathered from the language of the entire instrument. rejecting no 
words or language if  a meaning can {be given them, and. if  possible. recon- 
ciling seeming repugnancies between its different provisions. 

8. Same-Estates-Contingent Limitations-Powers of Disposition-Deeds 
and Conveyances. 

A devise to  the wife of testator's propenty, including lapds, with power 
to dispose thereof for her maintenance and for the support of a named 
son, and for his education. but if his widow die before the son, the latter 
to be the "entire heir of the remaining property" npon certain conditions, 
then with contingent limitation o'er; and if the son live to be 2 l  years 
of age, etc., the property "is to be at his own disposal." After the death 
of the widow and npon the arrival of the son a t  the age of 21 and the 
fulfillment of the conditions. it is Held, construing the will to effectuate 
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the intention of the testator as gathered from the whole thereof. the son 
took a defeasible fee, with general power of disposition, and his deed to  
the land conveyed a good fee-simple title to the pt~rchaser. 

CIVIL ACTION, tried before Tt71~edbee, J., at December Term, 1916, of 
BEAUFORT. 

This is an action to recover a tract of land, and both parties claim 
under the will of Seth H. Tyson, in which the property in controversy 
was devised as follows : 

"It is my will and desire to lend unto my wife, Annie Tyson, during 
her natural life, all the balance of my estate, both real and personal, 
of whatever may be found, consisting of hogs, cattle, sheep, horses, poul- 
try, household and kitchen furniture, farming utensils, land, 
negroes, cash, notes, accounts, etc., after the payment of all my ( 39 ) 
just and lawful debts. I further leave it my will and desire that 
my I\-ife, Annie Tyson, shall take care of, raise and educate our son, 
George T. Tyson, and that she shall be at liberty at any time to sell or 
dispose of any part or parcels of the remaining property for to lire upon 
herself and enable her to raise and educate our son, George T. Tyson, 
with land and negroes, except those are not to be sold, but may be rented 
or hired out if she chooses. 

'(Should my wife, Annie Tyson, die before her son, George T. Tyson, 
i t  is my will and desire that our son, George T. Tyson, should be the 
entire heir of the remaining property upon the following condition, viz. : 
Should he die leaving neither wife nor lawful bodily begotten heirs, i t  
i s  my d l  and desire that brothers John 0. Tyson and Thomas 0. 
Tyson be the final heirs for the remaining property, to be equally divided 
between them. 

"N. B.-Should our son, George T. Tyson, live to be 21 years old and 
of sound mind, the property is to be at his own disposal; but should he 
not be of sound mind, leaving neither wife nor lawful bodily begotten 
heirs, for brothers John 0. and Thomas 0. Tyson to be the heirs as 
above described. But should our son, George T. Tyson, at his death 
(being of any age) leare wife or heirs as above described, they are to 
be the heirs." 

Annie Tyson died leaving surviving her George T. Tyson, who, after 
he became 21 years of age, and being of sound mind, conveyed the land 
in controversy by deed in due form to conrey a fee simple, under which 
the defendant Wilkinson claims. 

That the said George T. Tyson died in July, 1916, l e a ~ ~ i n g  surviving 
him his widow and five children, who are the plaintiffs in this action. 

His Honor held, upon these facts, and so adjudged, that George T. 
Tyson had the power under the mill of Seth Tyson to convey the land 
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in contro~ersy, and that the defendant was the owner thereof, and the 
plaintiffs excepted and appealed. 

Daniel d Warren for plaintifs. 
Small, NacLean, Bragaw d Rodman for defendant. 

ALLES, J. The object of construction in passing upon the provisions 
of a will is to discover and effectuate the intent of the testator. 

I t  is presumed that every part of the will "expresses an intelligible 
intent, i. e., means something" (Wooten v. Hobbs, 170 N.  C., 214), and 
this intent is not only to be "gathered from the language used, if pos- 
sible" (Freeman v. Freeman, 141 N. C., 99)) "but in seeking for his 
intention we must not pass by the language he has used. I f  we do, 
we shall make the will and not expound it." Alexander v. Alexander, 

41 N. C., 231, approved in McCallum v. McCallum, 167 N.  C., 311. 
( 40 ) I t  is also a rule of construction that '(Every part of a will is to 

be considered in its construction, and no words ought to be 
rejected, if any meaning can possibly be put upon them. Every string 
should give its sound" (Edens v. Williams, 7 N. C., 31), or, as expressed 
by Gaston, J., in Dalton v. Scales, 37 N. C., 523, ('In the interpretation 
of wills it is the clear duty of the court to give effect to each and every 
part of the instrument, and, if it be possible, to reconcile all seeming 
repugnances between its different provisions. As the instrument is an  
entire act, intended to operate altogether and at  the same moment, it is 
not to be admitted, unless the conclusion be irresistible that the testator 
had two inconsistent intents, and has left a declaration of both these 
inconsistent intents as constituting a law for the disposition of his 
property"; and also: "When language is used having a clearly defined 
legal signification, there is no room for construction to ascertain the 
intent; i t  must be given its legal meaning and effect." Campbell v. 
C ~ o n l y ,  150 N. C., 469. 

We must then examine the whole will; must reconcile, if possible, 
apparently conflicting provisions; must assume that all language used 
means something, and give proper effect to words haoing a definite legal 
meaning, in the absence of a contrary intent, dearly expressed. 

When these principles are applied to the terms of the will before us, 
me find that the testator devises the land in controversy to his son, 
George T. Tyson, in language which the plaintiffs do not contend, stand- 
ing alone, would not confer a fee-simple estate, and he then pro~~ides 
that if his son is of sound mind when he reaches 21 years of age (and 
both facts are found to exist), "the property is to be at  his own disposal." 

The ordinary meaning of "property at his own disposal" is that it is 
property which he can dispose of;  get rid of; part with; relinquish; 



N. C.] S P R I N G  TERM, 1917. 

alienate; effectually transfer (3  Words and Phrases, p. 214), and this 
is the interpretation put on similar language in Parks v. Robinson, 138 
N. C., 269, in which i t  was held that "Where a testator died, leaving 
a widow and minor children, and by his will gave to his wife 'during 
her natural life and at  her disposal, all the rest, residue, and remainder 
of his real and personal estate,' that the wife was given an estate for 
life, with a power to dispose of the property in fee." This authority is 
approved in Mabry v. Brown, 162 N. C., 221; Gri f in  v. Commander, 
163 N. C., 232, and in other cases. 

We have, then, an express power in the son to dispose of, to convey, 
without restriction and without qualification that i t  should not be exer- 
cised if he married and had children born to him, and we cannot refuse 
to give effect to this important provision unless irreconcilable with other 
parts of the will, and we do not think it is so. 

The son was not of age, was unmarried, and had no children, ( 41 ) 
when the will was made, and he and the wife of the testator were 
the only persons living to whom was due a moral or legal obligation, and 
they were the principal objects of his bounty. 

He  gives his wife a life estate in real and personal property, with 
power to dispose of any of it except land and negroes. He  then provides 
that upon the death of the wife the son shall be the "entire heir," but 
that if he dies leaving neither wife nor children, the property shall 
belong to two brothers of the testator, and that if he leaves wife and 
children they are to be the "heirs"; but he also says: "N. B.-Should 
our son, George T. Tyson, live to be 21 years old and of sound mind, 
the property is to be at  his own disposal." 

I f  this does not mean the full and unqualified power to conrey after 
he became 21, i t  means nothing, as he must die leaving wife and children 
or having none, and in one el-ent the wife and children would say you 
cannot convey because there is a limitation over to us, and in the other 
the two brothers would take the same position because of his death 
without wife or child, and no condition could arise in which he could 
dispose of the property. 

We are therefore of opinion that this provision of the will must stand, 
and that full effect may be given to all parts of the will by adopting 
the construction that George T. Tyson took a defeasible fee, with a 
general power of disposition, and it follows that the defendant acquired 
title under the conveyance. 

Affirmed. 

Cited: Darden 2). 1Mattlzews, 173 X.C. 188; Hinson v. Hinson, 176 
N.C. 614; Reid v. iVeal,182 N.C. 198; Pilley v. Sullivan, 182 N.C, 496; 
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Ledbetter v. Qulberson, 184 N.C. 490; Williams zj. Best, 195 N.C. 3 2 6 ;  
Smith v. illears, 218 N.C. 197; Williams v. Rand, 2 2 3  N.C. 737 .  

RIL'EY W. EDWARDS v. H. H. PROCTOR ET ALS. 

H. H. PROCTOR ET ALS. v. RILEY TV. EDWARDS. 

(Filed 28 Februarr. 1917.) 

1. Contracts, Executory-Implied Promise--Mutual Rights. 
Parties to an executory contract for the performance of some act to 

 be done in the future impliedly promise not to do anything to the harm 
or the prejudice of the other inconsistent with their contractual relations; 
and the promisee has an inchoate right to the enforcement of his bargain. 
which becomes complete when the time for such performance arrives and 
the  promisor prevents it. 

2. Same-Renunciation-R.ights of Action. 
Where the promisor of a n  executory contract announces to the prom- 

isee that  he will not perform the conditions or pay the agreed con- 
sideration for the promisee's performance of his part thereunder assumed, 
and the renunciation is positive, distinct, and unequivocal, the promisee 
may regard t h e  contract as  breached and immediately bring snit for 
damages therefrom arising. 

3. Same-Trials-Evidence-Nonsuit. 
I n  an action for  damages arising from defendants' alleged renunciation 

of their contract, whereunder the plaintiff was to cut their timber a t  a 
stipulated price, evidence is insufficient of a n  unequivocal renunciation 
which tends only to show that  the defendants instructed the plaintiff to 
stop cutting the timber, which plaintiff refused to do, and was then told 
to  shut down cutting for a few days, until they returned and let  him k n o ~ ~ ;  
tha~t  the plaintiff did so, and not hearing again from the defendants. 
began sawing for other parties. I n  this case it appears that  plaintiff was 
operalting a t  a loss and was indebted to the defendants a t  the time of the 
alleged breach. 

4. Contracts, Executory-Cutting Timber-Renunciation-Options - Evi- 
dence. 

An option given on defendants' lands whereon the plaintiff was cutting 
their timber under a contract with them is not of itself a renunciation by 
the  defendants of their contract that  &-ill justify the plaintiff in stopping 
the performance of his obligation thereunder and sue for damages he 
claims to have sustained by reason of the alleged breach thereof by the 
defendants, unless i t  appears that the optionee has availed him of the 
privilege of parchase, has acquired the title, or in some way the plaintiff 
has  been thereby prevented from performance of his part of the contract. 
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CIVIL ACTIOIY, tried before Whedbee, J., and a jury, at October ( 42 ) 
Term, 1916, of BEAUPORT. 

Plaintiff Riley W. Edmards brought an action in the Superior Court 
of Beaufort County against H. H.  Proctor and L. Y. Holliday to recover 
damages for a breach of a contract by which they employed him to cut 
timber on their land, and they brought an action in Pi t t  County against 
him to recover a balance due on said contract to them by Edwards. The 
two cases were consolidated, and by agreement tried together in Beau- 
fort County, and the followiilg verdict rendered under the instructions 
of the court : 

1. Did the plaintiffs and defendants enter into a contract for the 
cutting and manufacture of lumber, as alleged in the complaint in 
Edwards v. Proctor et al.? Answer: "Yes." 

2. Did Proctor and Holliday wrongfully breach said contract, as 
alleged by Edwards ? Answer : "KO." 

3. If so, what damage is Edmards entitled to recover? Answer: 
"None." 

4. Did Edwards wrongfully breach said contract with Proctor and 
Holliday, as alleged? No answer. 

5.  I f  so, what damages are Proctor and Holliday entitled to recover 
011 account of said breach? No answer. 

6. I n  what amount, if any, is Edwards indebted to Proctor and Holli- 
day for money advanced over and a b o ~ ~ e  the value of the lumber delivered 
and other offsets? Answer: "$278.50." 

Plaintiff Edwards alleged that Proctor and Holliday had corn- ( 43 ) 
mitted a breach of contract, by ordering him to stop operations 
at the mill, which entitled him to sue at once for his damages. The evi- 
dence of plaintiff was that Holliday told him "to saw the logs he had 
already cut and not to saw any more," to which Edwards replied that 
he would not stop, or could not stop, until Mr. Proctor told him to do so, 
and that he would have to come dom1, and then both tell him to stop the 
cutting of timber. Holliday said he would send Proctor, and Proctor 
did go to the mill and told Edwards "that he wanted him to shut down," 
to which Edmards replied "that he was not going to shut down until 
Proctor had paid him for the timber," and Proctor said, "Well, go on 
and cut the timber." When he walked off he remarked: '(Shut down for 
a fev- days, and I will come back a ~ d  let you know.'' He did not come 
back and tell Edwards what to  do. Proctor and Holliday did not state 
"rhy they ranted Edwards to stop the mill, but did say that they had 
given an option on the land. 

William Smith, plaintiff's witness, testified that Holliday had told 
him that he had just gone to Riley Edwards to see if he would shut 
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down the mill and stop cutting the timber, and that he thought Edwards 
would do so. H e  also stated that Riley Edwards had said to him that 
Holliday wanted him to stop, but that he had told Holliday he would 
not do it until Proctor said so. Edwards stopped the mill, except a few 
days, when he sawed for some other parties. 

The court held that the evidence did not show such a breach by 
Proctor and Holliday as entitled plaintiff to sue, and instructed the 
jury accordingly, directing the ansvers to the issues, the amount of 
recovery, $278.60, being agreed upon by the parties. Plaintiff Edwards 
appealed. 

Harry NcMuZlam for plaintifs. 
Ward & Grimes for defendant. 

WALKER, J., after stating the case: When parties enter into a con- 
tract for the performance of some act in the future, they impliedly 
promise that, in the meantime, neither mill do anything to the harm or 
prejudice of the other inconsistent with the contractual relation they 
have assumed. The promisee, i t  also has been said (and this seems to 
be the better reason), has an inchoate right to the performance of 
the bargain, xhich becomes complete when the time for such perform- 
ance has arrived, and, meanwhile, he has a right to have the contract 
kept open as a subsisting and effective one, as its unimpaired and unim- 
peached efficacy may be essential to his interests. Clark on Contracts 
(1904), p. 445, 447; Frost v. Knight, L. R. 7 Exch., 111. I t  has, there- 

fore, been held (the Massachusetts court dissenting from this view 
( 44 ) in Daniels v. JTewton, 114 &-lass., 530; 19 Am. Rep., 384) that if 

one party to the contra'ct renounces it, the other may treat the 
renunciation as a breach and sue for his damages at  once, provided the 
renunciation covers the entire performance to which the contract binds 
the promisor. 9 Cyc., 635, 636, and notes. The authorities do not seem 
to be fully agreed as to the precise ground upon which the principle 
should rest, although it is almost universally considered, and held, that 
i t  does exist. We need not stop to inquire as to the exact reason for the 
principle, but may well content ourselves y i th  a general statement of it. 
A full discussion of it will be found in 9 Cyc., 635 e t  seq., and notes to 
the text; 6 Ruling Case Law, sec. 385, and in the cases hereinafter cited. 
I t  is said in  Ruling Case Law, supra (omitting immaterial matter) : 
"When the promisee adopts the latter course, treating the contract as 
broken and himself as discharged from his obligations under it, he 
resolves his right into a mere cause of action for damages. His  rights 
acquired under it may be dealt with in rarious ways for his benefit and 
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advantage. Of tall such advantages the repudiation of the contract by 
the other party, and the announcement that it will never be fulfilled, 
must of course deprive him. I t  is, therefore, quite right to hold that 
such an announcement amounts to a violation of t'he contract in omni- 
bus, and that upon i t  the promisee, if so minded, may a t  once treat it 
as a breach of the entire contract and bring his action accordingly." I n  
order to justify the adverse party in treating the renunciation as a 
breach, the refusal to perform must be of the whole contract or of a 
covenant going to the whole consideration, and must be distinct, un- 
equivocal, and absolute, although the renunciation need not necessarily 
be made at  t'he place of performance named in the contract. I t  may 
be observed, however, that the renunciation itself does not ipso facto 
constitute a breach. I t  is not a breach of the contract unless i t  is 
treated as such by the adverse party. Upon such a repudiation of an 
executory agreement by one party, the other may make his choice be- 
tween the two courses open to him, but can neither confuse them nor 
take both." We have not considered the measure of damages, as if there 
were a cause of action, for the reason that there was a nonsuit below, 
and i t  is, therefore, not relevant to the discussion. The Iaw is well 
settled that the renunciation must be a positive, distinct, unequivocal, 
and absolute refusal to perform the contract in order to justify a suit 
a t  once for a breach and a recovery of damages therefor, 9 Cyc., a t  p. 
637; Xmoot's case, 82 U.  S.  (15 Wall.), 36, 48; Hosmer v. Wilson, 7 
Mich., 294; Vittum v. Estey, 67 Vt., 158; Zuck v. McClure, 98 Pa. St., 
541. I t  is said in  Viitrvm v. Estey, supra: "As to a breach by renuncia- 
tion, it is settled law in England and many jurisdictions here that when 
one party to a bilateral contract, before the time of performance 
on his part has arrived, repudiates the entire contract, or a part ( 45 ) 
of it that goes to the whole consideration, and declares that he 
will no longer be bound by it, the other party may, if he pleases, act upon 
the declaration and treat the contract as thereby broken and at an end 
for all purposes except for bringing a suit upon it, which he may bring 
at  once without waiting for the time of performance. Or, to put i t  as 
Lord Blackburn does in Mersey Steel and Iron Co. v. Naylon, Bertsir & 
Co., 9 Appeal Cases, 434, 442, the other party may say: 'YOU have given 
me distinct notice that you will not perform the contract. I will not wait 
till you have broken it, but will treat you as having put an end to it, and 
if necessary will sue you for damages; but, at all events, I will not go on 
with the contract.' But declarations that do not amount to an absdute 
and unequivocal refusal to perform the contract cannot be treated as a 
renunciation of it," citing Dingley v. OZer, supra, and Johnston v. 
Nilling, L. R'. 16 Q. B. D., 460. I f  we examine the proof in this case, 
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no positive and absolute renunciation appears which gave the plaintiff 
a right to sue upon the contract for damages, as for a present breach 
of it. Holliday, i t  is true, had ordered the plaintiff Edwards to stop 
the mill after he had sawed the logs on hand or already cut. I f  the 
evidence had stopped here, the case might have been quite different from 
what we hold it is. But tha t  is not all of it. Edwards refused positively 
to obey the order, or to consider it as a renunciation of the contract and 
a breach thereof. H e  insisted that the order must come from both of 
the parties, Holliday and Proctor, and that the former should send 
Proctor to see him, which was assented to and done. When Proctor 
came, he also told Edwards "to shut down," but this Edwards declined 
to do until he was paid for what he had already done. Proctor then 
told him "to go on and cut the timber," and then added, as he walked 
away: "Shut down for  a few days, and I will come back and let you 
know." This left the matter open for an agreement as to what should 
be done, a few days being allowed for reflection; but never afterwards 
was there any positive, unequivocal, or unqualified order to quit. I f  
Edwards wanted the matter settled by a distinct understanding as to 
what he should do, "go on or stop," i t  was easy for him to have inquired 
of the defendants and got an answer about which there could be no 
doubt or uncertainty. Instead of pursuing this course, being, as sug- 
gested, "behind with the defendants," he preferred to end the contract 
and sue for damages upon the theory that there had been a breach. H e  
acted prematurely and inconsiderately in supposing that the time had 
arrived for him to proceed by suit to vindicate his supposed rights. The 
declarations of Proctor were not stronger or more unequivocal than 
those of defendant in  Dingley v. Oler, 117 U. S., 490, a case much cited 
on this question, and where the language was: "We cannot, therefore, 

comply with your request to deliver to you the ice claimed, and 
( 46 ) respectfully submit that you ought not to ask this of us in view of 

the fact stated herein." This was written in reply to a peremptory 
demand from plaintiff for a delivery of ice immediately, under a contract 
for the same. The defendant had promised to deliver later, if the price 
changed, and expressed the hope that a more favorable view would be 
taken, upon reflection. The 8ourt said as to these facts: "This, we 
think, is very far from being a positive, unconditional, and unequivocal 
declaration of fixed purpose not to perform the contract in  any event 
or at any time. I n  view of the consequences sought to be deduced and 
claimed as a matter of law to follow, the defendants have a right to 
insist that their expressions, sought to be converted into a renunciation 
of the contract, shall not be enlarged by constructions beyond their strict 
mea'ning." The Court also said that the implied request by the defend- 
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ant  in that case for further consideration, based upon the peremptory 
demand by the defendant, left the matter open. And so we think in 
this case, that when Proctor had said, "You may go on and cut," or 
used words to that effect, and there was no further order to shut down 
permanently, there was no such positive, absolute and unequivocal re- 
nunciation of the contract and refusal to be further bound by it as 
constituted a breach entitling plaintiff Edwards to sue for his damages 
at once, and the matter was at that time left open for future agreement. 
The giving of an option for the sale of the lands to another which, 
so far  as appears, was not accepted, and never passed any title to the 
land, did not constitute such a breach upon the facts of this case. I t  
seems to be conceded that a sale under i t  was never consummated. There 
is, at least, no evidence that it was. There may be, first, a sale of lands; 
second, an agreement to sell land; and, third, mhat is popularly called 
an option. The first is the actual transfer of title from grantor to 
grantee by an appropriate instrument of conveyance. The second is a con- 
tract to be performed in the future, and, if fulfilled, results in a sale. 
I t  is a preliminary to a sale, and is not the sale. )Breaches, rescission, 
or release may occur, by which the contemplated sale never takes place. 
The third, an option, originally is neither a sale nor an agreement to 
sell. I t  is simply a contract by which the owner of property (real estate 
being the species we are now discussing) agrees with another person 
that he shall have the right to buy his property, at a fixed price, within 
a time certain. He  does not sell his land; he does not agree to sell it. 
H e  only transfers the right, or privilege, to buy at the election of the 
other party. The second party gets no land in praesenti, nor an agree- 
ment that he shall have land, but merely the right to call for and receive 
land if he elects to do so. An option is unilateral, depending upon the 
will or choice of one of the parties for its conversion into a sale or eren 
an  agreement to sell. Winders v. Kenan, 161 N. C., 628. The 
cases relied on by plaintiff do not apply. The decisions in them ( 47 ) 
were based upon different facts. 

The plaintiff might have elljoyed the full benefit of his contract if 
he had not stopped cutting the timber when he did. He  had been over- 
paid for what he had done, and he risked nothing in suspending a few 
days. The jury found, without any serious contest between the parties 
as to the amount, that defendant owed a balance of $278.50. The case 
shows that he had been advanced the sum of $974.50, and from this was 
deducted '($600 for the contract price of cutting 100,000 feet of timber; 
$25 for building a house on premises; $51 for cutting out a right of 
way, and $20 for piling timber, leaving balance of $278.50," the amount 
allowed by the jury under the instructions of the court. I t  seems, there- 

89 
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fore, that  plaintiff was engaged in  a losing business, but if there was 
a prospect of its being profitable, he should not have thrown up the con- 
tract, but gone on with i t  to  the end and reaped the profit. So f a r  as  
me can see from the facts as they now appear, he would not have been 
interrupted i n  his  work. 

We think the case was correctly submitted to  the jury. 
N o  error. 

Cited: Trust Co. v. Ins. Co., 173 N.C. 566; Unicersity v. Ogburn, 
174 N.C. 430; Highway Corn. v. Rand, 195 N.C. 505; Pappas v. Crist, 
223 N.C. 268. 

J.  J. SANDERS AXD WIFE V. A. 3'. MAY AXD W. R. GRIFFIK, 
ADMINIS~ATORS, ETC. 

(Filed 28 Februarx, 1917.) 

1. Mortgages-Sales-Agreements to Purchase-Statute of Frauds-Res 
dndicata-Estoppel-Intervenor-Subseque~lt Encumbrance. 

Where a mortgagor of lands has attempted to carry out an alleged 
arrangement with another that he will bid in a part of the land a t  a price 
sufficient to pay off the lien, and it appears that there was no writing to 
bind such other person to the alleged transaction, and i t  results in his 
denying the right of such other to bid in the land for him, which the 
court sustains without appeal taken, resulting in a resale of the land to 
pay the mortgage debt ; thereafter a second encumbrancer may not inter- 
vene and set up the same matter, contending that the first mortgage had 
been satisfied, and ask that the jnnior mortgage and the sale thereunder 
be accordingly set aside. 

2. J u d ~ m e n t s  Final. 
A judgment is final which decides the case upon its merits without 

reservation for other and future directions of the court. 

3. Mortgage Sales-ProreedbJudicial Sales-In Custodia Legis. 
The proceeds of a sale of lands under a power thereof contained in a 

mortgage are not in custodia legis, or subject to its control, as in judicial 
sales. 

( 4s) CIVIL acnon pending in Superior Court of NASH County and 
heard by Stacy,  J., May Term, 191 6, upon motion by B. E. Morgan 

for leave to intervene. His  Honor denied the motion and also dismissed 
the action without prejudice to the right of said Morgan to proceed other- 
wise as he may be advised. From said judgment the petitioner Morgan 
and the plaintiffs appealed. 
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Jacob Battle for p1ainti.f~ and petitioner. 
0. R. Moss, F. S. iSprzcill f o ~  defendanfs. 

BROWN, J. I t  appears from the pleadings and affidavits in  the record 
that on 25 January, 1905, plaintiffs borrowed from the defendant bank 
$2,000 and gave to secure i t  a deed of trust to W. H. G r i f i ,  trustee, 
conveying three lots or parcels of land in Spring Hope, described in the 
pleadings. W. H. Griffin, trustee, died before the foreclosure of the deed 
of trust and A. F. May and another qualified as his executors. The plain- 
tiffs kept the interest paid up on said loan until on or about 19 April, 
1913, at which time the bank demanded its money, no part  of which, 
except the interest, had been paid and all of which was long since due. 

There were negotiations between plaintiff and one H. L. Griffin for the 
purchase of one of the lots conveyed in the deed in trust, viz. : Lot No. 112, 
Block 2, in the plat of Spring Hope. 

At request of the plaintiff, this lot alone was sold under the power 
contained in the deed to make title, and, according to affidavit of Attorney 
Moss, he bid i t  off at  $2,000, at plaintiff's request, for Griffin, who, as 
plaintiff stated to Moss, had agreed to buy the property a t  that price. 
Griffin refused to take the property and we find no legal contract binding 
him to do so. The bank afterwards had the three lots advertised at fore- 
closure sale to realize on its debt. 

This action was brought by plaintiffs to enjoin perpetually any fore- 
closure and to cancel the deed in trust upon the ground that the debt 
was dischnrged by the first sale. We see nothing to support that claim, 
but in any event the matter was heard by Carter, J., on 25 June, 1915, 
who rendered judgment passing upon all the contentions of the parties 
to the action, and dissolved the injunction. This judgment is set out 
in the record and appears to dispose of the rights of all parties to the 
action. No appeal was taken. 

The three lots were duly advertised and sold under the deed in trust 
and it appears that Morgan, the intervenor, was present and partici- 
pated in the bidding. 

After said sale, on 1 May, 1016, Morgan, trustee, in  a subsequent 
encumbrance, filed his petition asking leave to intervene and that the sale 
be set aside and the first deed in  trust canceled. The petition pre- 
sents practically the same grounds asserted by plaintiff and dis- ( 49 ) 
posed of by the Carter decree. 

The matter was heard by Stacy, J., at May Term, 1916, who denied 
the petition and dismissed the action without prejudice to Morgan's right 
to bring an independent action, if so advised. 
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We think his Honor was correct in his view of the case. The judg- 
ment of Judge Carter had already disposed of the case and had been 
acquiesced in by all parties to the action. 

"A judgment is final which decides the case upon its merits, without 
any reservation for other and future directions of the court, so that it 
is not necessary to bring the case again before the court." Bunker  v. 
Bunker,  140 N. C., 18. 

No intervenor should at  that late day be permitted to come in and have 
the same controversy heard and determined for the second time. The lots 
were duly sold under the deed in trust. The sale was not a judicial sale 
made under a decree of court, and the proceeds of the sale are not in  
cusIodia Zegis. 

We agree with the learned judge below that if the intervenor, Morgan, 
is advised that he has a cause of action against the defendants, he should 
assert his rights in an independent action. 

The judgment of the Superior Court is 
Affirmed. 

Cited:  Land Co. v. Cole, 187 N.C. 456; B a n k  v. Lewis, 203 N.C. 645; 
Veasey  v. Durham,  231 N.C. 362; Russ 7). Woodard,  232 N.C. 41; Wash- 
burn  1 1 .  Washburn,  234 N.C. 373. 

W. P. MERCER v. FRiANK HITOH LUMBER COMPANY. 

(Filed 28 February, 1917.) 

1. Appeal and Error-Appellant-Burden of Proof-Admissions. 
Where the controversy is over a disputed account in the settlement with 

the plaintiff for tim,ber cut by him upon the defendant's land, and the 
defendant offers t o  introduce in evidence a memoranda his agent-had made 
of lumber it received, on the appeal of the latter, it is incumbent upon him 
to show error in the exclusion of this evidence, which does not appear 
when the plaintiff has admitted the delivery of timber to the extent 
accounted for on defendant's books and claims he should be paid a further 
sum for addi~tional lumber cut and delivered under this contract. 

2. Evidence-Memoranda of Transactions. 
Memoranda of entries made as to  receipt of lumber under a contract 

to cut and deliver it, if in strictness it is not a part of the re8 gestce, can 
only be admitted as suibstantive evidence in an action to recover under .a 
con)tract for payment when the person making them is dead alt the time 
of trial or unavailable as a witness, and he made them in the line of his 
duties, o r  custom, contemporaneously with the act to be proved, and he 
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had knowledge of the relevant facts which they purport to contain; and 
the e7-idence in this case, not falling within the rule, was properly excluded. 

3. Accoi~l and Satisfaction-Compromise - Intent - II"Pia1s - Evidence - 
Questions for Juq. 

In applying the rule that accepting a check in full for a disputed ac- 
count will conclude the party, the intenlt of the party as ascertained by 
the jury will control when the evidence is conflicting, and more than one 
inference can be drawn therefrom, as, in this case, where the check did 
not refer to the particular account or express itself to be in full settle- 
ment thereof, and had been refused as such a year or two previous, and 
then transmitted in the course of dealings between the parties relating to 
other transactions, and the evidence was conflicting as to whether a 
statement to that effect had been sent or received with the check, or 
whether the debtor had indorsed the check supposing it was in the gen- 
eral course of settlement for other matters. 

CIVIL ACTION, tried before Allen, J., and a jury, at  November ( 50 ) 
Term, 1916, of EDQECOMBE. 

The action was to recover a balance claimed to be due on a sale of 
timber, which defendant contended hlad been fully paid for. 

011 the trial there was evidence on the part of plaintiff tending to 
show, among other things, that in May, 1909, he sold to defendant the 
timber to be cut from a tract of land in said county, containing 75 to 
100 acres; that the timber in question was very large, long-straw pine 
and was to be paid for at  $3 per thousand, and the amount of timber 
had been estimated by witness at  500,000 feet; that the timber was cut 
and hauled off the land by defendant, and thereafter defendant sent 
plaintiff a statement showing the amount at  212,500 feet; that plaintiff 
,knew that there was a mistake, and had same carefully measured on 
the stump, getting the number of cuts to the log plainly marked by 
sawdust as each stock was sawed, and the amount was 430,000 feet, 
and, for the diflerence, plaintiff had never been paid. The persons 
employed by plaintiff to take these measurements testified as to the 
amount and to the care with which same had been ascertained. A, 
witness by the name of Dupree, whom defendant alleged they had 
employed to measure the timber as i t  was taken off the ground, stated 
that this was not done as to all the timber cut; that he knew of 2v2 
trains of 40 cars each, 1,800 to 2,000 feet per car;  that he had supposed 
another man was measuring it, but, after that time, he measured the 
timber and sent statements to each of the parties. 

I t  appeared, also, that plaintiff had sold defendant timber off of 
several other tracts of land in the county, about which there seems to 
have been no dispute, the issue between them being as to this tract of 100 
acres adjoining H. T. Hinton et al. 
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MERCER 2). LUMBER Co. 

( 51 ) A witness, Frank Hitch, testifying for defendant company, 
said, among other things, that he did not have personal knowledge 

of the timber or the measurements; that the company had employed a 
man named Dupree to measure the timber as it was sent to the Atlantic 
Coast Line Railway station, and they had also the record of measure- 
ments of the timber at  the defendant's mill where i t  was unloaded by 
the railroad company. These were made by a man named Howard, 
who was dead at  the time of the trial; that the books showed the amount 
of timber in dispute to be 212,558 feet at  $3 per thousand. The witness 
further testified that he had a statement made out by his bookkeeper, 
showing the account between plaintiff and the company, covering dif- 
ferent transactions from 1904 down to and including this deal, and 
showing a balance due from defendant company on account of $35.75; 
that part of this statement had been furnished by the witness Dupree; 
that in February, 1910, when plaintiff was in Norfolk, witness had 
showed him the statement, putting the amount from this disputed item 
a t  212,558 feet, and plaintiff objected to the amount as insufficient, and 
witness then offered him a check for the balance, as shown, which he 
declined to take; that witness took the check back to the office and put 
it in the safe, and, a year or so after, when they had some transaction 
about timber in another section of the county and in settling, the witness 
inclosed him this check and called attention to it as being the check 
made out to him last year. This came back through the bank as paid. 
The statement of account did not accompany this check when it was 
sent, and was just the check for the amount of $35.75. 

The plaintiff in his testimony denied that any such account was ever 
shown him or that any claim was made that the $35.75 was or purported 
to be any settlement for an alleged balance; that witness received the 
check in the mail with some other checks for timber, but no statement of 
what i t  was for and no attention was called to i t ;  that witness supposed 
it was a check payable on account, and so indorsed i t ;  that he had sold 
defendant several other tracts of timber after the timber in dispute was 
cut; that witness, in indorsing the check, did not intend or agree to 
take same in full. 

On this, the evidence chiefly revelant, offered by the parties, the cause 
was submitted to the jury, who rendered a verdict for plaintiff. 

Judgment on the verdict, and defendant appealed, assigning errors. 

F. S. Spruill and W. 0. Howard for plaintif. 
John  L. Bridgers for defendant. 

HOKE, J. Objection is made to the validity of the trial for that 
the court excluded the written memoranda of Howard, deceased, pur- 
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porting to be a measurement of logs hauled from the land in  ( 52 ) 
controversy and left a t  defendant's mill by the railroad company, 
the memoranda described and referred to by the witness Prank Hitch. 
It does not clearly appear from the record the exact amount of timber 
that these memoranda would have disclosed, but, in  any event, we think 
t'hey were properly excluded. I f  they included the same or a less 
quantity than defendant's books showed, they were without practical 
significance on the issue, for plaintiff admitted that such amount had 
been fully accounted for and he had deducted it from his claim. On that 
ground the objection should be overruled, for the burden is on the 
defendant to establish reversible error. But if it be assumed that the 
memoranda as made by Howard would show an  amount greater than 
that as contained in -defendant's statement, but less than plaintiff 
claimed, we think his Honor made correct ruling concerning them. I t  is 
well understood that written entries or memoranda, shown to have been 
made by a third person in the regular course of business, when otherwise 
revelant, may be admitted in evidence on the trial of an  issue and as 
substantive testimony, but in order to their proper reception in this 
jurisdiction, and unless in strictness a part  of the res gestm, it must be 
made to  appear that the person making them, sometimes styled the 
entrant, is dead at  the time of trial or unavailable as a witness; that 
the enhries were made in the line of some duty or custom pursued in  the 
course of entrant's business; that they are contemporaneous with the 
act to be proved; and that the entrant had knowledge of the relevant 
facts which they purport to, contain. Ray v. Castle, 79 N.  C,, 580.; 
C k a f e e  v. U. S., 85 U. S., 516; N. J. Zinc Co. v. Lehigh Zinc Co., 59 
N .  J. Law, 189; Jones on Evidence (2d. Ed.), p. 401, see. 319 (original 
see. 323);  4 Chamberlain Modern Law of Evidence, secs. 2884-85-95 
et seq. 

Applying the principles, it does not sufficiently appear a t  what time 
these memoranda were made by Howard, nor does i t  at  all appear that 
he had any knowledge of the facts which alone would give his act of 
measurement significance, to wit, that the logs he measured were those 
that came off the tract of land in controversy; nor does i t  appear that 
this was otherwise esta'blished. The witness Hitch testifies t'hat he him- 
self had no personal knowledge of the relevant facts, but "naturally 
supposed" that the amount as given in and shown by his books was 
correct. On the record and accompanying facts, as they now appear, 
all that Howard's entries could possibly show was that, a t  some time 
not stated, he measured a certain lot of logs delivered by the railroad at  
defendant's mill and which some one had reported to him had come from 
a tract of land ,of plaintiff. Unless this was satisfactorily established, 
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the pile of logs measured by Howard was not a relevant fact. 
( 53 ) On the question, therefore, really in dispute between these parties, 

to wit, whether the amount of timber which defendant company 
had cut and removed from this particular tract of land of 75 acres 
exceeded the amount ass shown on defendant's books, the memoranda 
would have afforded no aid to the jury, and were properly excluded. 
I n  this aspect of the matter, the case is not unlike one of the authorities 
just cited, of Chaffee v. U. 8. That was an  action against distillers for 
selling whiskey on which no tax had been paid, and which was sup- 
posed to have been shipped from their dilstillery along the Miami Canal 
i n  Ohio, and as evidence tending to show that the defendants had 
shipped whiskey in excess of the quantity they had paid taxes on, the 
Government offered the books of the collector of tolls in the canal and 
entries therein in the handwriting of deceased clerks, purporting to have 
been made from the reports of captains of boats as to their cargo, etc. 
I n  holding that the admission of these entries constituted reversible emor, 
PiaZd, J., in reference to them, said : "They were not competent evidence 
as declarations of the collectors, for the collectors had no personal 
knowledge of the matters stated; they derived all their information 
either from the bills of lading or verbal statements of the captains; nor 
were the books competent evidence as declarations of the captains, 
because i t  does not appear that the bills of lading were prepared by then1 
or that they had personal knowledge of their correctness, or that their 
verbal statements, when the bills of lading were not produced, were 
founded upon personal knowledge; and, besides, many of the certificates 
were admitted without calling the captains who signed them, and with- 
out proof of their death or inaccessibility." 

I t  was objected, further, that on the facts in evidence the court refused 
the defendant's prayer for instruction in terms as follows: ('If you find 
ftrom the evidence the fact to be that the defendant prepared a statement 
of all the businelss between the defendant and the plaintiff, showing the 
balance of $35.75 by the defendant to the plaintiff, and offered payment 
of the amount of balance; that   la in tiff exoepted to the statement, and 
stated to the defendant that it was not enough; that some time after- 
wards the plaintiff accepted and cashed a check for the balance due, as 
shown in  said statement; then the court instructs that the payment to 
and acceptance by the plaintiff was in law a settlement, and you will 
answer the issue as to indebtedness 'NO.' " 

I t  is the well recognized principle here and elsewhere that when a 
dispute exists between two parties as to the amount of an account, and 
one sends another a check or makes a payment clearly purporting to be 
i n  full settlement of the claim, and the other knowingly accepts 
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it, this will amount to an adjustment, and further action thereon ( 54 ) 
is precluded. I t  is a question, however, of the intent of the 
parties, as expressed in their acts and statements a t  the time, and unless, 
on the facts in evidence, this intent is so clear that there could be no 
disagreement about it among men of fa i r  minds, the issue must be 
decided by the jury. Rosser v. Bynum, 168 N.  C., 342; Aydlett v. 
Brown, 153 N. C., 334; Armstrong v. Lonon, 149 N. C., 435; Kerr 71. 

ganders, 122 N. C., 635, etc. 
I n  Rosser's case, supra, the position as it prevails in this jurisdiction 

is  stated as follows: "It is well recognized that when, in case of a 
disputed account between parties, a check is given and received clearly 
purporting to be in full, or when such a check is given and from the 
facts and attendant circumstances i t  clearly appears that i t  is to be 
received in  full of all indebtedness of a given character or all indebted- 
ness to date, the courts will allow to such a payment the effect contended 
for. The position is very well stated in Aydlett v. Brown, 153 N. C., 
334, as follows: 'That when a creditor receives and collects a check sent 
by his debtor on condition that it shall be in full for a disputed account, 
he may not thereafter repudiate the conditions annexed to the accept- 
ance,' and is upheld and approved in numerous decisions of the Court," 
(citing authorities). And further : "A proper consideration of this and 
other cases on the subject will disclose that such a settlement is referred 
to the principles of accord and satisfaction, and unless the language and 
the effect of it is clear and explicit it is usually a question of intent, to 
be determined by the jury." 

Under the principle so stated, the judge could not have given the 
instruction as prayed for, which amounts to direction that the receipt 
of the check, under the conditions suggested, as a matter of law, would 
conclude the plaintiff. The statement showing that i t  was a balance due 
did not accompany the check when sent. I t  was remitted a "year or so 
after the statement had been exhibited." There was nothing on the 
face of the check to show i t  was intended to be in full and, according to 
defendant's own version of the matter, i t  was sent in  a batch or with 
several other checks making payments for timber, arising from transac- 
tions entirely distinct. Plaintiff denies that any such statement ever 
was exhibited showing the check was for a balance due and including an 
account for the timber in controversy; but, taking defendant's own 
version of i t  to be true, or such parts of it as appear in the prayer, the 
intent with which plaintiff received and cashed the check for $35.15 was 
a question of fact, and properly referred by his Honor to the jury. 

We find no error in the record, and the judgment for plaintiff is 
affirmed. 

No error. 
97 
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Cited: Supply Go. v. Watt ,  1 8 1  N.C. 433; Elanchard v. Peanut Co., 
182  N.C. 21, 22 ; Walker v. Burt,  1 8 2  N.C. 329 ; DeLoache v. DeLoache, 
1 8 9  N.C. 399;  Perry v. Surety Co., 1 9 0  N.C. 292;  Shuford v. Brown, 
2 0 1  N.C. 2 5 ;  Alligood v. Shelton, 224 N.C. 757; Moore v. Greene, 237 
N.C. 616. 

VAN SMITH BUILDINlG MATBRIAL COMPANY v. JOlHN R. PENDER, 
TRADING AS TARBORO HARDWARE GOIMPANY. 

(Filed 28 February, '1917.) 

1. Justices' Courts-Pleadings-Verified Statements--Oral Pleadings. 
The requirements of Revisal, see. 488, that pleadings filed subsequent to 

a verified pleading, excepting demurrer, shall likewise be verified, applies 
only to courts of record, and has no application to pleadings in a justice's 
court, which is  not a court of record, and a s  to which the statute, Revisal, 
see. 488, provides that  they may be  "written or oral." 

2. Same-Appeal-Superior Court-Trials-Evidence-Questions for Jury. 
A paper-writing introduced before a justice of the peace, purporting 

upon its face only to be a verified account upon which judgment is aought, 
lacking the requisites of a complaint, under the provisions of Revisal, 467, 
in failing t o  state the title of the cause, the name of the county and 
parties, will not be considered as  a verified complaint on the trial in the 
Superior Court, requiring the answer there to be verified; and upon a n  
oral answer denying (the liability and raising the issue, the question is for 
the determination of the jury under proper evidence. 

CIVIL ACTION, t r ied before Allen, J., a t  October Term, 1916, of 
EDOECOMBE. 

T h i s  i s  a n  action, commenced before a justice of t h e  peace, to  recover 
$165. 

T h e  plaintiff filed the  following paper  before t h e  justice of the  peace: 

"COMPLAINT. 

VAN SWITH BUILDING > I \ I 1 4 ~ ~ ~ ~ ~ ~  COMPANY. 
DEALERS I N  

Lime, Cement, Plaster, and All Building Material. 

CHARLESTON, S. C., F e b r u a r y  4, 1915. 

C a r  No.  31516 Atlant ic  Coast Line. 

Sold t o  T a r b o r o  H a r d w a r e  Company, Tarboro, N. C. 

1 5 0  bbls. (600 sks.) Dexter Cement. Price, $1.10. $165. 
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BUILDING Co. v. HARDWARE GO. 

Personally appeared before me, Van Smith, who, being duly sworn, 
says that of his own knowledge the foregoing account is just and correct, 
and that no part *hereof has been paid, and said Tarboro Hardware 
Company is now justly due Van Smith Building Material Company 
the sum of $165, with interest from sixty days from date of invoice, 
which is 5 April, 1915, date of invoice being 4 February, 1915. 

D. VAN SMITH. 

Subscribed and sworn to before me this 14th day of June, 1916. ( 56 ) 
G i ~ ~ e n  under my hand and notarial seal. 

E. P. CAMPBELL, 
[Notary Seal] Notary Public for 8. C. . . 

My commmlon expires.. ... ............. .. ......... ........ 

And the defendant i n  person, i n  open court, orally denied liability." 
The action was tried before the justice, and the statement of the 

pleadings in the return is as follows: 
"Plaintiff complained as per verified account filed. Defendant denies 

liability." 
The justice rendered judgment in favor of the plaintiff for $120.50 

and costs, from which the defendant appealed. 
I n  the Superior Court the plaintiff moved the court to require the 

defendant to file an answer to the verified complaint of plaintiff, set- 
ting up any defense he may have to such action. Motion refused. 
Plaintiff excepted. 

The plaintiff then tendered judgment in his favor for $165, with 
interest from 5 April, 1915, and for costs, which his Honor refused to 
sign, and he excepted and appealed. 

Ja.mes M. Norfleet for plaintif. 
No counsel for defendant. 

ALLEN, J. The motions of the plaintiff are predicated upon the idea 
that a verified complaint has been filed and that the defendant mud, 
therefore, file a verified answer. 

The statute (Rev., see. 488)) which provides that when "Any plead- 
ing ie verified every subsequent pleading except a demurrer must be 
verified," applies by its terms only to courts of record, and a court of a 
justice of the peace is not only not a court of record (Reeves v. Davis, 
80 N. C., 209; Williams v. Bowling, 111 N. C., 296), but i t  is expressly 
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provided t h a t  the pleadings i n  t h a t  court  m a y  be "written or oral." 
Revised, sec. 1488. 

I f ,  however, i t  be conceded, a s  the  plaintiff contends, t h a t  t h e  s tatute  
(Rev., see. 488) applies a n d  t h a t  a verified answer must be filed i n  a l l  
cases when the complaint is  verified, h e  cannot  take advantage of the  
position, because he has  not  filed a verified complaint. 

T h e  p a p e r  called a complaint does not  s ta te  the  tit le of t h e  cause, t h e  
n a m e  of the  court, the n a m e  of the county, or the  names of the parties, 
a s  required i n  complaints b y  section 467 of t h e  Revisal, and  is properly 
designated by  the  justice i n  h i s  r e t x n  a s  a "verified account," mhich 
m a y  be used as  evidence under  Revisal, see. 1625. N o r  is  i t  verified a s  
a complaint.  Pell's Revisal, sec. 489, a n d  cases cited. 

I t  follows t h a t  the  o ra l  plea of the defendant denying liability 
( 57 ) raised a n  issue which could only be determined b y  a jury, a n d  

t h a t  the plaintiff was  not  elltitled to have a n  additional pleading 
filed, nor  t o  judgment. 

Affirmed. 

JOHN A. XEEDER v. SEABOARD AIR LINE RAILWSP COJIPAST 

(Filed 28 February, 1917.) 

1. Carriers of Passengers-Throngh Trains-Local Station-Rules of Com- 
pany. 

Railroad companies, in  the regulation of their passenger traffic, may 
make reasonable rules a s  to their trains not stopping a t  local stations, 
where they have otherwise provided for local tral7el; and where a pas- 
senger has brought his action for damages in being carried on a !through 
train by a local station a t  which, under such regulations, the train did 
not stop, i t  must appear that the local travel a t  such station had not been 
sufficiently provided for, in order for him to recover solely on that  account. 

2. Same-Punitive Damages-Trials-Evidence. 
Evidence is insufficient upon which to base a recovery for punitive 

damages for the conduct of the conductor on a through train towards a 
passenger thereon while carrying him past a station where, under the 
reasonable regulations of the company, sach stop mas not made, when i t  
tends only to show that the passenger was informed that the train mould 
not stop there, repeatedly insisted that  his ticket was to that place and the 
conductor should stop i t  there o r  put him off, whereupon the conductor, 
"in a rash and unbecoming manner," said he would have to get off a t  a 
certain sltation, and told the passenger that he would pay his 10-cent fare  
to the station beyond, a regular stopping place for the train, if the 
plaintiff "was that kind of a man." 
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CIVIL ACTION, tried at  January Term, 1916, of WARREN, before 
Stacy ,  J., upon these issues: 

Did the defendant maliciously or willfully, wantonly, and rudely 
mistreat and humiliate plaintiff while a passenger on its train? Answer: 
"Yes." 

What, if any, damage, is the plaintiff entitled to recover? Answer: 
9 2 0 0 . ~ ~  

From the judgment rendered, defendant appealed. 

P i t t m a n  and W i l l i a m s  for &intiff. 
~ ~ ~ c m - a y  Allen for defendant. 

BROWX, ,J. The plaintiff sues to recover damages as a passenger 
because he was wrongfully carried by Ridgeway to Norlina, and for puni- 
tive damages because of insulting and humiliating conduct towards plain- 
tiff by the conductor of the train. 

His  Honor charged the jury: "Plaintiff having been given ( 58 ) 
actual notice that the train on which he was riding would not stop 
at  Ridgeway, the court charges you that the conductor would have been 
within his rights to have put him off at  Henderson, and that plaintiff 
wasn't entitled to insist upon riding upon that train and stop at  Ridge- 
way; and under that rule you will not consider any damages and not any 
inconveniences which the plaintiff suffered by reason of being put off a t  
Norlina, and by reason of going home in the rain, or any sickness he may 
have contracted in consequence of such. 

"Our Court has held (lr10 N. C., p. 126, Hutch inson  v. Railroad) 
that a railroad has a right to make regulations that certain trains shall 
not stop at  all stations, provided there are enough to serve local travel, 
and it does not appear that there was not;  and plaintiff having knowledge 
of that fact, it was his duty to obey the instructions of the conductor and 
have gotten off No. 4 and taken NO. 20. 

(('There is only one question for you to consider, whether the conduct 
of the conductor towards the c la in tiff was such as to humiliate him on , 
the train, or to bring him into ridicule in the presence of passengers on 
that train. Understanding that fact, the court charges you that though 
the train did not stop at  Ridgeway, yet he was entitled to courteous treat- 
ment; if the defendant di'iscusscd his rights on that train and humiliated 
and mistreated him, the defendant would be liable for such conduct, and 
punitive damages may be allowed therefor.") 

To the foregoing charge in parentheses defendant excepts. 
The Court correctly charged that the plaintiff was not entitled to 

recover actual damages because he was carried by Ridgeway to  Norlina. 
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We think, however, the court erred in submitting the question of punitive 
damages to the jury, but should have granted the defendant's motion. 

The plaintiff testified : "The conductor took my ticket and said : 'This 
train does not stop at Ridgeway and you will have to get off at Hender- 
son.' He  said i t  in a rash and unbecoming manner. I told him that train 
did stop a t  Ridgeway. . . . The conductor gave me my ticket back and 
said: 'You will have to get off at  Henderson.' I told him my ticket 
carried me to Ridgeway. He  told me if I did not get off he would have 
me put off at  Henderson. Coach was crowded that day; those in front 
and behind me heard what he said. After we got to Raleigh he said: 
'Your stop is at  Henderson.' After we left Raleigh he came through the 
car again and said my stop was a t  Henderson. I said : 'If you want me 
to get off-if you do not want to carry me to Ridgeway-then you can 
put me off.' I told him my ticket called for Ridgeway and I did not want 
to get off anywhere else. I refused to pay my fare to Norlina. H e  then 

said: 'If you are that kind of a man, I will give you 10 cents 
( 59 ) to pay your fare to Xorlina.' I got off at  Norlina when the train 

stopped." 
On cross-examination plaintiff testified : "I told the conductor my 

ticket was for ~ i d ~ e r n a ~  and I was determined to get off there. Don't 
know that I said that I was not going to get off anywhere else. I said 
that my ticket did not call for Henderson. Conductor did not say any- 
thing about a local train. I knew there was a local that came about 
7 o'clock; No. 4 was a through train. Don't know the names of any 
conductors except Gibson. I asked him his name. I wanted to know the 
name of the man that carried me by. 1 told him that 1 was going to 
make a test case of i t ;  I told him he was going to hear from me again. 
I thought about bringing a sujt. Don't know whether I told Gibson or 
not that I was going to bring a suit." 

On redirect examination he testified: "A local train passed Henderson 
about 7 o'clock; that was the first train 1 could have gotten home on. 
Decided to sue the railroad company because I thought the conductor 
treated me with ridicule and humiliated me." 

I11 Rose v. R. R., 106 N. C., 168, the conductor discovered soon after 
taking charge of the train that the plaintiff and his wife did not have 
proper tickets, and he said, "in a brusque, decided manner" (address- 
ing the husband) : "This is Halifax, if you are going to get off." The 
husband replied: "I have no intention of getting off unless you order me 
to get off." The conductor then said, very decidedly, rudely, and 
quickly: "Then, I order you off." The husband and wife got off, but 
came immediately back and paid their fare. The Court held that the 
right of the plaintiffs to recover punitive damages was erroneously sub- 
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milted to the jury. The Court said: "A railway company cannot be 
held liable to answer in damages because its servant, who is required to 
collect fares and protect it against imposition by expelling those who 
have not paid in the time that elapses between stations that are often 
but a short distance apart, informs a husband in  a brusque manner, in 
the presence of his wife, whose head is resting on a pillow, that they 
must pay or get off, and, after waiting until the train-reaches the next 
station, says in  a decided or rude tone that they must get off. The lan- 
guage was certainly such as i t  was the right-if not the duty of the 
conductor to use, and the defendant cannot be held responsible for his 
failure, in the hurry of the moment, to modulate his voice so as to make 
i t  soft or gentle, especially when he was giving a command in  the line 
of his duty, which the plaintiffs had shown themselves loath to obey. 
Conductors ought to be, and we hope generally are, gentlemen, and can, 
therefore, discharge a disagreeable duty in a considerate manner where 
it affects female passengers." 

In  .lrnnzons v. R. R., 140 N. C., 196, this Court held that '(To entitle 
a passenger to such damages, his wrongful expulsion from the 
train must be attended by such circumstances as tend to show ( 60 ) 
rudeness, insult, aggravating circumstances calculated to humiliate 
the passenger," citing Holmes 17. I?. R., 94 N. C., 318; Rose v. R. R., 106 
N. C., 1'70; Kno.wles v. R. R., 102 N. C., 59. 

The same rule applies where the conductor acts rightfully, but in a 
rude and insulting manner. The evidence of plaintiff does not come up 
to the standard. I n  the case of Tomlinson v. R. R., 107 N. C., 327, the 
facts are very similar to this, and punitive damages were denied. Smith 
v. R. R., 130 N. C., 304, is very pertinent authority sustaining defend- 
ant's contention in  this case. 

We are of opinion that the motion to nonsuit should have been allowed. 
Reversed. 

Cited: T&pp  v. Tobacco Co., 193 N.C. 616. 

JOHN PALMER ET ALS. V. J. E. LATHAM. 

(Filed 28 February, 1917.) 

1. Mortgages-Sales-Place of Sales-Qontracts-Statutes. 
The requirement of Revisal, see. 641, refers to sales under a foreclosure 

of a mo~tgage by order of court, and when made solely under the power 
of sale directed by the mortgage, the place of hhe sale therein designated 
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controls; nor is this affected by Revisal, see. 1042, which omits any re- 
quirements as to the place of sale, but provides for the advertisement a t  
the courthouse door of ithe county wherein the land is situated, and is 
directory only. 

2. Same-New Counties. 
Where before the creation of a new county a mortgage is given on lands 

directing that the sale under the power thereof, be made, on default, a t  
the courthouse door of that county, and the lands fall within a new county 
thereafter created, objection to the validity of the sale merely 'because i t  
was made at  the designated place cannot be sustained. 

5. Mortgages-Place of Sale-Subsequent Statutes. 
Staitutes changing the place of sale of lands under a mortgage cannot 

apply to mortgages or deeds of trust executed prior to the enactment. 

APPEAL by plaintiffs from Bond,  J., at January (Special) Term, 1917, 
of LEE. 

IIoyle $& Hoyle for plaintiffs. 
Seawell ,& Afilliken fo.r defendant. 

CLARK, C. J. The only question presented is the validity of a sale 
of land at  the courthouse door in Moore County under a mortgage which 
provided that in case of default it should be sold "at the court house 
door in Moore." .t4t the time the mortgage was executed (in 1906) the 

land lay in Moore County, but prior to the time of sale (in 1915) 
( 61 ) i t  had been placed in the new county of Lee. There is no alle- 

gation of bad faith, the sole contention of plaintiff being that the 
land should have been advertised and sold at the courthouse door in Lee. 

In XcTver  v. Smith, 118 N. C., 73, the Court held that the place 
designated for the sale under the power of sale in  a mortgage controls. 
The appellant contends that mortgage sales are now governed in  this 
respect by Revisal, 641, which has been enacted since that decision, but 
that section of the Revisal is under the head of "Execution Sales" i n  
the chapter on Civil Procedure, and evidently refers to sales under the 
foreclosure of a mortgage by order of court, and other judicial sales. 
Revisal, 1042, providing for "mortgage sales," specifies that such sales 
should be advertised at  the courthouse door in the county where the 
land lies, but does not require that the sale shall be made at  that place, 
the object evidently being to give notice to creditors and to those in  the 
neighborhood who would be most likely to purchase. This section further 
prescribes the length of notice, "unless a shorter time be expressed i n  
the contract," showing that the parties can stipulate as to the time. By 
the omission of any requirement therein as to place of sale, that also is 
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left open to contract. The presumption is that such sale was properly 
advertised, Cawfield v. Owens, 129 N. C., 288. Requirements as to adver- 
tising are directory only, Shufer v. Bledsoe, 118 N. C., 279; but require- 
ments as to time and place of sale are mandatory, Wortham v. Basket, 
99 N. C., 70. 

I n  Eubanks v. Becton, 158 N. C., 236, the Court quotes with approval 
from Perry on Trusts, sec. 602 : "If the power contains the details, the 
parties have made them important, and no change can be made even if 
the mortgagor would be benefited thereby, nor if a statute provides a 
difierent manner." 

I n  XcIver v. Smith, 118 N. C., 73, the Court says: "A mortgage is a 
contract, and the parties may affix such terms and conditions as they see 
fit, provided creditors or others interested a t  the time are not affected 
thereby." 

"If the power provides that the sale is to be made on the premises, 
or names any other place, of course the sale must be notified for that 
place, and it must be made at  that place." Perry on Trusts, sec. 602r. 
I f  a mortgage or deed of trust specifies the place where the sale is to be 
made, it must be strictly obeyed. 27 Cyc., 1476. 

I n  ,llcConneaughey v. Bogardus, 106 Ill., 231; White v. MaZcom, 15 
Md., 529, it was held that a statute changing the place of sale cannot 
apply to mortgages or deeds of trust executed before the enactment. 
I n  DurreZZ v. Farwell (Tex. Civ. Ap.), 27 S. W., 795, it is held: "When 
a deed of trust provides that the property shall be sold at  the county-seat 
of a certain county, and the county is afterwards subdivided, a sale made 
a t  the county-seat of one of the new counties is void." 

I t  not being denied that this sale under the mortgage was in all ( 62 ) 
respects regular and fair;  that there was a balance due on the note 
secured by the mortgage, and that the land was sold i n  exact accordance 
with the terms of the power of sale and at  the place designated, the judg- 
ment is 

Affirmed. 

Cited: Bogan v. Utter, 175 N.C. 335; Douglas v. Rhodes, 188 N.C. 
585. 
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LULA R. MILLBR ET AL. v. RO'BERT P. JOHNSTON ET AL. 

(Filed 28 February, 1917.) 

1. Deeds a n d  Conveyances-Boundaries-CburteTrials-Mattes of Law 
-Questions fo r  Jury. 

What a r e  the termini or boundaries in a deed or  grant is a matter of 
law, and upon conflicting evidence, i t  is for  the  jury t o  determine where 
these termini or boundaries a r e ;  but where t h e  court declares what the 
boundaries are, and this is not disputed, the whole resolves itself into a 
question of law. 

2. Same-Admitted Lines-Further Specifica,tions. 
In a controversy over lands, a fixed and established line is dealt with 

a s  a natural object and will control course and distance; and descriptive 
specifications cannot prevail against a known and controlling call, nor 
will the addition of further description defeat a full and perfect descrip- 
tion which fully identifies and ascertains the property conveyed o r  devised. 

3. Same-Wills - Devises - Codicils - Variant Descriptions - Residuary 
Clause. 

A testator devised certain part of his lots to his wife with description 
calling for certain known and established lines, and by codicil he referred 
to  the death of his wife, and devised the lands t o  his daughter, under 
whom the plaintiff claims, but terminating with a known and admitted 
line within that  specified in  the description of the lands devised to the 
wife. The  will contained a residuary clause. The courit, after pointing 
out the difference in bhe description in the  devise in  the will and that  in  
the codicil, held tha t  by knowingly using a different designation of the 
known boundaries, the intent of the  devisor was that  the codicil pass to 
the daughter a smaller acreage than devised to the wife, o r  he  would 
have given the same description; and the boundaries or objects in both 
descriptions being admitted, the defendants were entitled to  recover a s  
a maltter of l aw;  and a particular description as  to  the location of a n  
orehard, as  affecting the line claimed by the plaintiff, must give way to 
the  boundary admitted to  be that  designated. 

4. Sarne-"Including." 
Where a testator owned more than five lots along a street, and devised 

some of them by description beginning a t  a fixed point and running south 
along the  street to the northern boundary of the fifth lot, his intent is  
construed to include only the five lots from the beginning point and the 
northern boundary of the fifth lot, and under the facts in this case ik is 
held that  those claiming under the devise could not go )beyond the northern 
line of the fifth lot. 

5. Sppeal  and  Errop-Harmless Error-Evidence-Instructions. 
Where evidence a s  to  the recital in certain deeds with relation to  a 

controversy concerning lands is erroneously admitted, an instruction to 
the jury that they must not consider the recital renders the error harmless. 
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6. Evidence-Issues-Trials-Wills. 
In an action concerning the boundary to  lands devised, testimony which 

has no bearing upon the issue, but is a t  most an expression of doubt as to 
the construction of the will, is properly disallowed. 

CIVIL ACTION, tried before Adams, J., a t  August Term, 1916, of ( 63 ) 
BUNCOMBE. 

This is an action to recover a lot of land in the city of Asheville, the 
controversy being as to the ownership of the land on the plat, which is 
copied below, between the lines B, N, N, I, or as reduced by the widening 
of Main Street and the opening of Walnut Street between the lines 1, 2, 
3, 4. 

The plaintiffs are children and grandchildren of Elizabeth A. Gudger, 
who died in 1912, and they claim under the will of James M. Smith, 
who acquired lots 38, 37, and 36 in 1816, and all of the other land covered 
by the plat, except lot No. 51, in 1840. James M. Smith made his will 

in  1850, and in  addition to giving certain property to different ( 64 ) 
children, he devised certain lands to his wife, Pollie, for life and 
certain other lands to her absolutely. 
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I n  1854 he  added a codicil t o  his will i n  which h e  recites that his wi fe  

had died, and  he  disposes of t h e  property devised t o  her, describing it as 
"the property i n  said will, real  and personal, given to her f o r  life a n d  

that property given to her  absolutely." 

I n  1856 he  made  changes i n  his  will  and  added another  codicil i n  which 

i s  the devise under  which the  plaintiffs claim, and  as the  plaintiffs con- 

t end  t h a t  the devise to Elizabeth A. Qudger covers the same land as that 
devised to t h e  wife, Pollie, as  f a r  as t h e  land  covered b y  the plat is con- 

cerned, the t w o  devises a r e  given i n  parallel columns in order  t h a t  the 
s imi la r i ty  and  differeilces in descripiioil may- be seen the  bet ter :  

Pebruary 9,  1850. 
1. I give and devise to my beloved 

wife Polly 
2. the house and lots in which I 

now live in the Town of Asheville 
3. including the tavern and ad- 

joiuing buildings, Garden, orchard, 
and ADJOINING LOTS 

4. Beginning a t  Mr. Summey's 
line on the main street near my 
house 

5. then with the main street a 
north course 

6. ( a )  CROSSING THE HOL- 
LOW ( b )  TO THE LINE O F  the 
southern half acre lot hereinafter 
devised to my daughters ANN 
CATHERISE CROOK and RUTH 
W. RIPLICY 

7. ( a )  THEN WITH TIHAT LINE 
and (b) the  line of  the  lot east of i t  
a n  east course 

8. to the new street running by 
EPHRIAM CLAYTONS, 

9. and with that  street a south 
course to the cross street 

10. and with that  and Mr. Sum- 
mey's line to the beginning. 

11. . . . for and during her natural 
life and no longer 

1. I give and devise to her the 
said E1iza;beth A. Gudger 

2. sthe house and lots in  which I 
live 

3. including the tavern and out- 
buildings contiguous on lthe east side 
of the main street 

4. Beginning on the street and J. 
B. Whiteside's corner south of the 
tavern house. 

5. and running with the main 
street, INOLUDING TEE FIVE 
FRONT EIALPACRE LIOTS 

6. PASSING BELOW T'HE 
FENCE NORTH O F  THE WELL 

7. ( a )  and running with the  
LOWER OR NORTH LINE O F  
THE IAIOWER OR FIFTH LOT 
EASTWARD BY THE EAST 
(30RNER THEREOF ( b )  and the  
same course 

8. to the street NEAR EPHlRAIM 
OLAYTONS 

9. & south with that  street to  
the corner near Z. B. Vance's office, 

10. then with the cross street 
and south line of my lot ,to the 
beginning including the orchard 
11. . . . for and during her nat- 

ural life with remainder to such 
children a s  she may leave her sur- 
viving and those representing the 
interests of any that may die leaving 
children 
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There was also a residuary clause in the will of the said Smith ( 65 ) 
which is as follows : 

"All the rest and residue of my estate, real, personal, and mixed, 
I direct to be sold by my executors at  public or private sale as they may 
deem best. . . . 

"The property, real and personal, herein left to my wife for life is 
intended to be embraced in the direction on this page to sell the residue of 
my estate and divide the proceeds amongst my daughters. . . ." 

I t  was admitted that the devise to  the wife of the testator, copied above, 
began at the letter A on the plat and ran to  G, then to H, then to J, and 
back to A. 

I t  was also admitted that the devise to Elizabeth A. Gudger and her 
children begins at  A and runs north with Main Street, the plaintiffs 
contending that the northern line of the devise was the line G, H, and 
the defendants claiming that the northern line was the line B, I. 

The tavern, in  which James M. Smith lived was located on lots 38 
and 37 and in  part on lot 36. 

I t  was admitted that the line R, I was the northern line of the fifth 
half-acre lot counting from 9, and that the line G, H was the northern 
line of the eighth half-acre lot counting from A, and of the fifth count- 
ing from the northern line of lot 36, the third lot on which the tavern 
was situate. 

There was no dispute between the parties as to the location of any 
object referred to in the devise to the wife of the testator, or in the devise 
to Elizabeth A. Qudger and children, except the fence and the orchard. 

The plaintiffs offered evidence tending to prove that the fence was 
on the line S, T, and the defendants that it was on the line P, Q. 

The plaintiffs also offered evidence tending to prove that the orchard 
extended north of the line B, I, and the defendant that i t  was between 
the lines A, J and B, I. 

The jury returned a verdict in favor of defendants, and from the 
judgment rendered thereon the plaintiffs appealed. 

Jones ,& Williams for plaintifs. 
Merrimon, Adams & Johnston, Illartin, Rojlins #& Wright, W .  R. 

Whitson, and Mark: W .  Brown for defendants. 

AL~EN,  J., after stating the case: The plaintiffs claim under the 
will of James M. Smith, and they cannot recover unless the land in 
controversy is a part of the land devised to Elizabeth A. Gudger and 
her children. 

The plaintiffs cortend that the court ought to have held as matte; of 
law that the devise included the three half-acre lots, Nos. 38, 37, and 36, 
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as the lots on -which James N. Smith lived, and in  addition the five 
( 66 ) half-acre lots, Nos. 35, 34, 43, 41, 45, and that, if this is not so, 

that the location of the land is a question for the jury, and that 
error was committed on the trial of the issues. 

The defendants contend, on the contrary, that there was no question 
for the jury; that the northern boundary of the plaintiffs is the line 
B, I, and that while this ought to have been held by the court, i t  has 
been correctly decided by the jury under proper instructions. 

I t  has been settled since the case of nee 0% dem. Tatetm v. Paine, 11 
N. C., 64, that what are the termini or boundaries of a grant or deed 
is matter of law, to be determined by the court, and where these termini 
are is a fact to be left to the jury, when the location is in  dispute (Jones 
v. Bunker, 53 N. C., 324; Redmond v. S-tcpp, 100 N. C., 212; Lumber Co.. 
v. Bernhardt, 162 N. C., 464) ; but if the court declares what the bound- 
ary is, and the location of this boundary is admitted, the whole resolves 
itself into a question of law. 

I t  is also a rule of construction that a line called for in a description, 
which is fised and established, is dealt with as a natural object, and 
controls course and distance (Fincanfion v. Sudderth, 140 N. C., 246; 
L. Co. v. Hution, 159 N. C., 445; L Co. v. Bernhardt, 162 N. C., 464) 
and that descriptive specifications, while useful when the location is 
in  doubt, cannot prevail against a known and controlling call (8 R. C. 
L., 1086; L. Co. v. I,. Co., 169 N. C., 94)) nor will the addition of a 
further description be permitted to defeat a full and perfect description 
which fully identifies and ascertains the property conveyed or devised. 
&uyo v. Klount, 23 N. C., 283; L. Co. v. L. Co., 169 N. C., 94. 

Applying these principles, i t  is clear that the line "running with the 
lower or north line of the lower or fifth lot eastward by the east corner 
thereof and the same course to the street near Ephraim Clayton's," 
whether the line B, I, or G, H, is the northern boundary of the land 
devised to Elizabeth Gudger and her children. 

I s  the northern boundary on the line B, I, or on the line G, H?  
The evidence to be gathered from the will, including the codicils, is 

conclusive and satisfactory that it was not the intention of the testator 
to give to his daughter and her children the land formerly devised to his 
wife, and, therefore, that  he did not intend to establish the line G, H, 
which is the northern line of the devise to the wife, as the northern 
boundary of the devise to  the daughter. 

I n  the first place, if i t  was his purpose to give to his daughter and 
her children the same property devised to his wife, he could have done 
so by describing i t  as the land on the east side of Main Street formerly 
devised to his wife, and the inference that he would have done so if this 
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was his intention is reasonable when it is remembered that he was familiar 
with this mode of description, as he adopted i t  in  the first codicil, 
after the death of his wife, in  which he disposes of "the property ( 67 ) 
in  said will, real and personal, given to her for life, and that 
property given to her absolutely." 

Again, the testator had devised certain lots to his daughters Catherine 
Crook and Ruth Ripley, and t'he lines of these lots were known, estab- 
lished, and beyond dispute. I n  the devise to his wife he begins at  A and 
'runs north with Main Street to the lines of the lots devised to Catherine 
Crook and Ruth Ripley, while in  the devise to Elizabeth Gudger and her 
children he begins at  A and runs north with Main Street to the north 
line of the fifth lot. 

Why this change in phraseology, and why this substitution of a line, 
which has raised the present controversy, for a line established by the 
testator and used by him in the former description, if it was intended 
that the two devises should cover the same property? 

A comparison of the descriptions in the two devises shows marked 
and irreconcilable differences. I n  the general description in the devise 
to his wife he disposes of "the house and lots in which I now live in the 
town of Asheville, including the tavern and adjoining buildings, garden, 
orchard, and adjoining lots," and in the devise to his daughter of '(the 
house and lots in which I live, including the tavern and outbuildings 
contiguous on the east side of Main Street." 

I f  these two descriptions stood alone it could not be contended that 
the devise to the wife did not include lots adjoining the tavern lot, which 
are not mentioned in the devise to the daughter, and the particular 
description leads to the same conclusion. 

Both devises begin a t  the letter A and run north with Main Street. 
The devise to the wife runs to the line of the lot devised to Catherine 
Crook and Ruth Ripley, which is at  H, while that to Elizabeth Gudger 
and her ohildren runs to the northern line of the fifth half-acre lot, 
which, counting from A, is at M. 

The devise to the wife runs from H with the line of Catherine Crook 
and Ruth Ripley and with the line of the lot east of the Crook and 
Ripley lot (lot 52) to Spruce Street, giving a well-known and identified 
line from Main Street to Spruce Street, while the line in the devise to 
Elizabeth Gudger and her daughter runs with the northern line of the 
fifth lot eastward by the east corner thereof, which, if the line begins 
at B, would take i t  to R, and then to Spruce Street, and not with any 
other line, but following t h e  same course as from B to R, indicating 
that there was no known line from R to Spruce Street, and the line 
from B to R, extended to Spruce Street, divides lot No. 54, an  acre lot 
on Spruce Street. 

111 
I 
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I f  a line of another lot had run from the east corner of the fifth lot 
to Spruce Street the testator would have called for it as he did in 

( 68 ) the devise to his wife, but if there was no line, his only recourse 
was to follow the "same course" as he did i11 the devise to the 

daughter. 
The devise to the wife calls for Spruce Street runwhg by Ephraim 

CIlayton's, and the devise to the daughter Elizabeth for the Street near 
Ephraim Clayton's, and Ephraim Clayton's is opposite the terminus of 
the line from B to R extended to Spruce Street, and the calls for the 
orchard sad  the fence are merely desoriptive and canriot co~tro! the 
line called for. 

The presumption that a testator intends to dispose of all his property 
cannot affect the construction of the devise, for the reason that there was 
property of the  testator which he did not dispose of specifically, and 
there is a residuary clause in the will. 

We are, therefore, of opinion that the devise to Elizabeth Gudger and 
her ohildren does not cover the same property devised to his wife, and 
this practically establishes the line of the devise at  the line B, I, because 
there are only two possible contentions upon the record, and that is 
whether the line H, G or the line B, I is the northern boundary of the 
devise under which the plaintiffs claim. 

I f ,  however, we confined ourselves not to a comparison of the two 
descriptions, but to a consideration of the devise to the plaintiff alone, 
we would come to the same conclusion. 

As we have heretofore shown, the general description in the devise to 
the plaintiffs contains nothing that would permit the extension of the 
line beyond the three lots on which the testator lived, and but for the 
language in the particular description, "including the five front half- 
acre lots," we would be compelled to say that the fifth lot means what it 
says, and that counting from A the line B, I would be this boundary; and 
we do not think the language quoted changes this construction of the 
devise, and that, on the contrary, i t  confirms it. 

When the description begins at  A and includes the five front half-acre 
lots running to the northern boundary of the fifth lot, the natural con- 
struction is that these five lots are between the beginning point and the 
northern boundary of the fifth lot, and as there is nothing in  the devise 
to show a purpose upon the part of the testator to begin the count of the 
five lots a t  any other place than the beginning point, and there are eight 
half-acre lots on Main Street from A to H, and the fifth lot has for its 
northern boundary the line B, I, this is the line called for in the devise 
to the pla'intiffs, beyond which they cannot claim. 
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This is also the construction placed on the devise by the parties, as 
it appears that the will of James M. Smith was probated in July, 1856; 
that Elizabeth Gudger lived on a lot adjoining that in  controversy until 
her death in  1912, a period of fifty-six years, and that this action was 
not commenced until 1914. 

The Century Dictionary define5 "include," "to confine within ( 69 ) 
something; to inclose; to contain; to comprise"; and this defini- 
tion is accepted by the courts. 

" 'Include' is defined as 'to confine within, to hold, to attain, to shut 
up'; and synonym's are 'contain,' 'inclose,' 'comprise,' 'comprehend,' 
'embrace,' and 'involve.' Webst. Dict. So that, as used in Comp. Laws 
S. D., Par. 1409, providing that the sheriff shall be entitled to certain 
fees for summoning jurors, including mileage, the sheriff is not entitled 
to the mileage in addition to the fee." Neher v. McCook Co., 78 N. W., 
998, 999, 11 S. D., 422. 

The use of the word "including," in a legacy of $100, including money 
trusteed to a certain bank, cannot be construed as meaning in addition 
to, and, therefore, the devisee is not entitled to the sum of $100 in addi- 
tion to  the sum trusteed a t  the bank, but only $100, including such sum. 
Brainard v. Darling, 132 Mass., 218, 219. 

A bequest of $14,000, including certain notes, etc., is to be construed 
as embracing or constituting the notes as a part of the $14,000, and 
not to mean that the notes are to pass in addition to that sum. HmryJs 
Ex'r. v. Henry's Ex'r., 81 Ky., 342, 344. 4 Words and Phrases, p. 3499. 

We, therefore, conclude that his Honor should hake held as matter of 
law that the devise to the plaintiffs did not cover the land in contro- 
versy; but as the jury has found in accordance with this contention, i t  
does not constitute reversible error to refuse to so hold. Johrtsofi v. 
Ray, 72 N. C., 273. 

We have, however, examined the exceptions relied on by the plaintiffs, 
and if we were of opinion that i t  was a question for the decision of a 
jury, we would hold that there wak no error upon the trial. The only 
exception which would appear to be tenable is to the admission of the 
recitals in a certain deed, but it appears that his Honor instructed the 
jury carefully that they could not consider the recitals. 

The evidence excluded, as to the declarations of Mr. Johnson, had no 
bearing on the issue involving the boundary, and at  most was an ex- 
pression of doubt as to the construction of the will. 

No error. 

Cited: Pace v. McAdm, 191 N.C. 139 ; Bmton v. Lumber Co., 195 
N.C. 365; McCanZess v. Ballard, 222 N.C. 703; Brown v. Hodges, 232 
N.C. 541; James v. R. R., 233 N.C. 597. 
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( 70 
MEEDElR & CO. v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 7 March, 1917.) 

1. Carriers of Goods-Live Stock-FacilitietiUnloadin~Negligence. 
A carrier of goods, handling live stock for transportation, owes the 

consignee the duty to provide proper facili'ties for transportation and 
for unloading them at destination; and where, having been warned of 
the lack of such facilities, the carrier transports a carload of sheep and 
goats, and upon the refusal of the consignee to unload them for the 
reason stated, the agent attempts to do so by means of a plank, and the 
animais, attempting to ieave the car upon its being opened, rush out, 
injuring some of them in jumping or  falling to the ground, actionable 
negligence is established for which the carrier is liable. 

2. Carriers of Goods-Live Stock-Damage~Evidence. 
Where the carrier has failed to provide proper facilities for unloading 

a carload of goats and sheep, resulting in injury to them in jumping 10 
feet from the car to the ground, admission of testimony that, in conse- 
quence, lambs were born dead next morning, was proper; and that it 
was harmful for such animals carrying young to jump this distance, was 
not prejudicial to the defendant, it being common knowledge to persons of 
intelligence. 

Clark, C. J., concurring. 

CIVIL ACTION, tried before Stacy, J., at January Term, 1916, of 
WARREN. 

This is an action to recover damages to a car-load of sheep and goats 
shipped over the road of the defendant from Artesia, N. C., to Ridge- 
way, N. C. 

The action was commenced in  the recorder's court of Warren County 
and was tried in the Superior Court on appeal. 

The allegation of negligence relied on by the plaintiff was that the 
defendant failed to provide proper and adequate facilities for unloading. 

The plaintiff's evidence tended to show that the car-load of sheep and 
goats, containing 230 animals, were gathered together at  Artesia for 
Meeder & Co. at  Ridgeway, N. C. J. A. Meeder, manager of Meeder 85 
Co., testified that he went to the agent of the defendant at Ridgeway and 
told him that he expected a car-load of sheep and goats and wanted him 
to take the matter u p  with the company of building a cattle chute for 
unloading these animals. The agent informed him that he had written 
the defendant about the matter and had been advised that i t  would be 
too expensive and take too long to get the material for the construction 

of the chute. Plaintiff then told the agent of the defendant that 
( 71 ) he would do the work and furnish the material for $7.50. This 
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was two weeks before the shipment arrived. On the arrival of the 
car, Meeder refused to accept shipment because there were no facilities 
for unloading the animals. The defendant's agent then attempted to 
unload the sheep by putting a plank up so that they could get out. As 
soon as the door of the car was opened all of the animals attempted to 
come out at the same time and a number of them fell from the plank to 

' the ground and were injured. Four sheep were found dead in the car 
and numbers of goats and sheep died after they were taken to the 
plaintiff's farm. 

E i s  Honor charged the jury, aam=ng 9 t h  things, as follows: "When 
freight is shipped in car-load lots the duty is imposed upon the consignee 
to unload, that is, take it  out of the car. . . . Had nothing been said by 
plaintiff to defendant in respect to this expected shipment, then de- 
fendant would have been justified in carrying the car-load of sheep and 
goats or animals to Ridgeway without making any preparation for its 
unloading. But if you should find from the evidence, and by its greater 
weight, that plaintiff notified defendant that he expected a shipment of 
live stock consigned to him at Ridgeway; that he requested the defendant 
to provide facilities for unloading that stock, and defendant having 
received such notice, and if you find that defendant received such notice 
from the plaintiff, then it was the duty of the defendant to make such 
facilities, and it  was the duty of the railroad to provide the proper facili- 
ties. . . . (If  you find from the evidence that defendant company did not 
have sufficient facilities at Ridgeway for unloading live stock, and you 
should further find that i t  was notified by plaintiff that he was to receive 
i t  over that line, and you should find that sufficient time elapsed and 
defendant failed to provide such facilities, it is negligence on the part 
of the company, and the plaintiff should have the second issue answered 
in his favor. I f  you do not so find, you are to answer the second issue 
'No.' ") 

The defendant excepted to part in parenthesis. The defendant also 
excepted to the evidence of one of the witnesses for the plaintiff that 
some of the goats and sheep were born dead the next morning after 
they were taken from the car. 

This same witness testified, without objection, that in his opinion the 
treatment received by falling out of the car was the cause of being born 
dead. 

The defendant also excepted to the evidence of another witness for the 
plaintiff who testified that the result of allowing animals to jump 10 
feet from a car while with kids and lambs would be harmful. 

There was a verdict and judgment for the plaintiff and the defendant 
excepted and appealed. 
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( 72 ) Pittman & Williams for plaintif. 
Murray Allen for defendanst. 

ALLEN, J. The charge of his Honor to the jury was favorable to the 
defendant. 

The only authority cited in  the brief (Cov im~tm's  Stock Yard Qo. v. 
Keith, 139 U. S., 133) states the rule to be that "The railroad company, 
holding itself out as a common carrier of live stock, was under a legal 
obligation, arising out of the nature of its employment, to provide suit- 
able and necessary means and facilities for receiving live stock offered i t  
for shipment over its roads and connections, as well as for discharging 
such stock after it reaches the place to which i t  is consigned," and this 
is in  accord with the decision of this Court in Cogdell v. R. R., 124 
N. C., 306, and in other cases. 

The evidence of the witness that kids and lambs were born dead the 
next morning as a result of the failure to provide proper facilities for 
unloading was clearly competent, and the opinion of the other witness 
that i t  would be harmful for goats and sheep, carrying young, to jump 
10 feet from a car, could not have affected the result, as any one of 
sufficient intelligence to act as a juror would know this without the 
testimony of a witness. 

No error. 

CLARE, C. J., concurring: I concur in all that is so well said in the 
opinion of the Court, but it would seem there was negligence not only 
in the manner of discharging the stock a t  the place of destination, but 
also in  carrying sheep and goats promiscuously without putting any 
division between them. The difference between the two classes of stock 
required this, and the failure to do this doubtless caused some of the 
loss. 

We know on the best authority that a shepherd "divideth his sheep 
from the goats." Matthew XXV, v. 32. 

RUFUS HAM v. W. R. PERSON AND S. H. FINOH. 

(Filed 7 March, 1917.) 

Excusable NeglectJud,~ent&Employment of Counsel. 
Excusable neglect to set aside a judgment regularly rendered by default 

of an answer is not shown by the faets that the defendant employed 
to represent him an attorney of another county, who did not regularly 
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attend the courts or practice in the county of the venue, or promise to 
go there specifically,  but who informed the defendanlt that it mas unneces- 
sary; nor by bhe further fact that the defendant did not know the date 
of the term to which the action was returnable when he had been served 
regularly with summons, stating the time. Lumber 00. v. Lumber Co., 
172 N .  C . ,  cited and distinguished. 

APPEAL by defendant Finch from Lyon, J., a t  May Term, ( 173 ) 
1916, of WAYNE. 

iM. T. Dkkinson, for plaintif. 
Butler & Herring for defendant. 

CLARK, C. J. This is an appeal from the refusal of a motion to set 
aside a judgment on the ground of excusable neglect. The action mas 
brought by the surety to recover money paid by him for the defendants, 
who were principals in the note. The defendant Person did not set up 
any defense to the action. The other defendant wishes to set aside the 
judgment to plead the statute of limitations. 

The court found as facts that after service of summons on the defend- 
ant Finch, who resides in Sampson, he employed counsel residing in 
Clinton to represent him in this action which was returnable to Wayne, 
where the plaintiff and the other defendant reside. The counsel em- 
ployed by Finch were not "counsel regularly attending the court" in 
which the action was pending, nor did they "engage to go there especially 
to attend to the matter." Finch, therefore, was chargeable with inex- 
cusable neglect. The case of Osborn, v. Leach, 133 K. C., 428, presents, 
in all material respects, the identical state of facts as in this case. That 
case cites many others exactly on all-fours, among them, ,?fanning v. 
R. R., 122 N. C., 528, which cites many others to the same effect, and 
has been repeatedly cited since with approval. See Anno. Ed. I n  that 
case it was said: "Our laws do not recognize this leisurely and dilettante 
manner of attending to legal proceedings at  long range. What would be 
left of the statute if every defendant demanded the same privileges of 
answering at  his own convenience, or by his own system? . . . As the 
answer was not filed at  the first term, the plaintiff was under the law 
entitled to his judgment," as against any other defendant. 

Indeed, our decisions are uniform and without any exception that 
courts cannot be run upon any plan which requires that the summons 
of the court to appear and answer the complaint at  the time specified 
shall be disregarded if not convenient to the counsel to attend, but clients 
llzust at  least employ counsel '(regularly attending the court where the 
case is pending or who shall engage to go there especially to attend the 
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matter." I n  such case, if the counsel does not attend to the matter, the 
client will have a cause of action against him for neglect to do so. But 

in  this case counsel did not attend that court &nd did not engage 
( 74 ) to go there specially. The neglect was that of the client in not 

securing counsel who by his implied contract, by reason of his 
regular attendance at  such court, or by special agreement to go there, 
gave him assurance that the matter would be attended to. On the con- 
trary, the judge finds that counsel, instead of agreeing to attend the 
court where the cause was pending, told Finch that i t  would "not be 
necessary for him to go," and that he mould not go. Finch, therefore, 
had the precept and order of the court to attend "or that judgment would 
be rendered against him," but he preferred to take the statement of 
counsel that it would "not be necessary'' for him to do so. The courts 
are for the dispatch of public business, and those who have business 
therein must either pay attention to it or abide any judgment rendered 
in the regular and ordinary course of procedure. The cost of the courts 
is heaky and they cannot be run for the convenience of counsel, or of 
suitors, contrary to the statutes in such cases made and provided. 

The judgment of his Honor is supported by the unbroken precedents 
in  this Court. The decision in Seawell Co. v. Lumber Co., 172 N. C., 
320, relied on by the defendant, in no respect resembles this case, for 
there the defendant's counsel assured him that he had employed local 
counsel in the court where the cause was pending and that the client 
"reasonably and honestly relied upon such assurance." I n  this case the 
counsel did not regularly attend the court, did not undertake to employ 
resident counsel, and did not engage to attend himself. Counsel alleges 
that he made a mistake as to the time when court in Wayne would be 
held. The summons on its face notified defendant when the term of 
court would begin; besides, "ignorance of law excuses no one," and this 
Court has said: "The vicarious ignorance of counsel has no greater 
value." Allm v. McPherson, 168 N. C., 431; Ba4rber v. Justice, 138 
N. C., 21; S. v. McLean, 121 N .  C., 601; 8. v. Dowm, 116 N. C., 1066. 

Judgment was taken for want of an answer on Thursday of the second 
week of the term. The plaintiff was entitled to take judgment by the 
terms of the statute, by the notice in  the summons served on him, and 
'(according to the regular course and practice of the courts." Williams 
v. R. R., 110 N. C., 466, was expressly overruled in Manning v. R. R., 
supya. 

The judgment of the court below is 
Affirmed. 
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J. NI. ARCHER ET AL. V. W. H. JOYNER ET AL. 
( 75 

(Filed 7 March, 1917.) 

1. Statutes-Stock Law-Assessments-Necessaries -Fences - Constitu- 
tional Law. 

A statute which creates stock law territory for certain townships of a 
county, and authorizes the  county commissioners to make assessment for  
erection of fences on the township lines, without submitting the question 
of assessments to Dhe approval of the voters, is  void as  t o  the assess- 
ment, Constitution, Art. VIII ,  See. 7, such not being for  a necessary 
expense; and it is also unconstitutional upon a further ground, when it 
permits assessments to  be made for  t h e  building the fences, etc., upon 
real and personal property not within the territory prescribed, and re- 
ceiving no benefit from the erection thereof. Harper v. Comrs., 133 N. C., 
106, cited and applied. 

2. Statutes-Stock Law-Independent Provisions-Constitutional Law. 
Where there are  distinct and valid provisions of a statute for creating 

stock-law territory in certain townships of a county, with unconstitu- 
tional provisions for assessments to  be made for  the erection of fences on 
i ts  lines, the valid provisions may be enforced, the two portions of the 
law being separate and i t  appearing from a perusal of the statute that  
the Legislature intended the  valid portion to  be effective independently 
of the invalid part. 

3. Injunction-Statutes-Stock Law-Bills of Peace-Equity. 
Where citizens and residents of a township a r e  about to  enforce the 

provisions of a stock-law statute alleged to be unconstitutional in its 
controlling provisions, as  to whether, in proper cases, residents of adjoin- 
ing townships, liable 40 injury, can maintain an action in the nature of 
a bill of peace, and procure a n  injunction for  their protection, quaere. 

CIVIL ACTION, f r o m  NORTHAMPTON, heard, on  re tu rn  t o  prel iminary 
restraining order, before Cooke, J., holding courts of t h e  T h i r d  Jud ic ia l  
District,  on  1 6  November, 1916. 

There  was judgment  dissolving the  restraining order and  dismissing 
t h e  action a s  to  plaintiff's r igh t  t o  recover, and  plaintiffs excepted a n d  
appealed. 

Peebles & Harris f o ~  plaintiff. 
W. E. Damiel and Gay & Midyette for defendant. 

HOKE, J. O n  the  hear ing  it appeared, among other  things, t h a t  t h e  
S t a t e  Legislature of 1915 passed a n  ac t  pu t t ing  seven townships i n  
Nor thampton  County under  t h e  stock law, t h e  same being chapter  448, 
Publ ic  Laws 1915, a n d  designated by  common consent a s  the  "Mason 
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law," after the distinguished author of the bill, then a repre- 
( 76 ) sentative of said county. By a subsequent act, chapter 768, 

PublicLocal Laws 1915, the township of Roanoke was with- 
dra'wn from the provisions of the first statute. The act declares that 
the townships included shall be under the provisions of the stock law as 
therein contained, on and after 1 January, 1916; makes minute provi- 
sion for the impounding of stock that trespasses on lands situate in the 
townships, etc.; further, that the county commissioners are authorized 
and empowered, whenever they "shall deem i t  necessary to do so, to 
erect such fences as the board may deem s a & i e ~ t  between the township 
lines named and adjacent townships," and to defray the expense of 
same; shall levy and collect an assessment, not to exceed 10 cents on the 
$100 valuation of the property returned for taxation in said county. 
Provision is also made that any one or more citizens in said townships 
named or in  those adjacent thereto may construct, at  their own expense, 
a line fence, erect gates, etc., when it may be considered necessary for 
their proper protection, and authority is conferred to condemn land 20 
feet in width, on which to place the fence, the damages therefor to be 
assessed by a justice of the peace and two disinterested freeholders, etc. 

The present action is prosecuted by citizens and residents of the 
adjacent townships against the defendants, certain citizens and residents 
of the stock-law territory, to restrain the latter from putting in force 
and carrying out the provisions of the Mason act and of impounding 
plaintiff's stock thereunder, on the ground, chiefly, that the Mason act 
should be declared unconstitutional for the reason that the tax provided 
for, not being for a necessary expense, cannot be imposed without a vote 
of the people, pursuant to Article VII, see. 7, of the Constitution. 

The county commisiioners are not made parties defendant, and it 
appears, further, that there is no present purpose to build the fence or 
lay the tax referred to in the statute, and i t  may be that this action 
could, in  no event, be maintained because the probability of injury is too 
uncertain and remote to warrant the exercise of the injunctive powers 
of the court, but if it be conceded that the action lies as one in the nature 
of a bill of peace to prevent multiplicity of suits, a course sometimes 
permissible when the action is in the assertion of rights common to all 
the parties and dependent upon exactly similar facts and the same 
principles of la'w, 10 R. C. L., pp. 282, 283, we are of opinion that the 
present action must fail because the statute in question, in establishing 
the stock law and in the features which threaten the apprehended injury, 
is a valid statute, and defendants are in  the exercise of their lawful 
rights in  acting under it in the matters complained of. I t  is true that 
the provision in  the statute for an imposition of a 10 per cent assessment 
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cannot be upheld; not as a tax, because the fence not being a 
necessary expense, it must first receive the approval of the popular ( 77 ) 
vote, which it has not had, Keith v. Lockhart, 171 N. C., 451; 
Fa;iso.n v. Comrs., 171 N. C., 411; not as an assessment, because it is 
imposed on both real and personal property, and, as to a portion of it, 
in territory to receive no benefits from the erection of the fence, Harper 
v. Comrs., 133 N. C., 106. 

I t  is true, also, that when a part of a statute is unconstitutional and 
the valid and invalid provisions of the law are "so interpendent one upon 
the other that it cannot be supposed that the General Assembly mould 
have enacted the law with the invalid features eliminated," in such case 
the entire law will be avoided. Keith v. Lockhart, supra; Harper v. 
Qomrs., 133 N. C., 113. But we are of opinion that these recognized 
principles do not uphold plaintiff's position in the present case where it 
appears that the two portions of the law are separate and distinct and 
it is perfectly clear, from a perusal of the statute, that the Legislature 
intended the valid portion to be effective, "whether the other was upheld 
or not." Recurring to the statute, as heretofore stated, there is definite, 
positive provision that in the six townships named the stock law shall 
prevail on and after 1 January, 1916. The question of whether such a 
statute or policy should be put in force, with or without a fence, is 
entirely for the Legislature. Jones v. Duncan, 127 N. C., 118; Aydlett 
v. Elizabeth City, 121 N. C., 4; B. v. Tweedy, 115 N.  C., 704. That 
body has not made the existence of the legislation dependent, in express 
terms, on the building of the fence, the case presented in Keith v. Lock- 
hart. They have not made the building of the fence mandatory on the 
conimissioners, in  which case the invalid provision might be held to 
affect the entire statute, as in Harper v. Comm., but the enactment is 
that the lam shall be in force on and after the specified date, with power 
in the commissioners entirely discretionary to build the fence or not, and 
with permission, also, that the adjacent landowners may build at  their 
own expense if they see proper, and it is the evident purpose of the 
General Assembly that, as to the establishmert of the stock law, the 
statute shall, in any event, prevail, and this being within its power, the 
will of the Legislature must be enforced. 

There is no error, and the judgment of the Court is 
Affirmed. 

Cited: Marshburlz v. Jones, 176 N.C:523. 
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( 78 
JOHN 8. WILLIAMS v. BENJBMIX MAY AND A. P. ORENDORFF. 

(Filed 7 March, 1917.) 

1. Appeal and  Error*-Trials-Issues. 
The refusal of the court to submit issues tendered by a party to the 

action will not be held as  reversible error when the issues submitted 
present every contention raised by the pleadings therein. 

2. Pleadings-Amendments-L411egations - Independent Cause - Original 
Cause-Courts-Automobiles. 

In  a n  action to recover damages alleged to have been caused by the 
negligent running of defendant's automobile, stated in the original com- 
plaint a s  that  of the defendant's driver and daughter, an amendment 
allowed by the court, setting out that  the driver, the co-defendant, mas 
a t  the time employed to instruct and teach the defendant's minor daugh- 
ter, and that  he was negligent and reckless in permitting the automobile 
#to run into the plaintiff's buggy, does not constitute a new cause of action, 
but is practically the same as  that  originally stated, and its allowance is 
not reversible error. 

3. Appeal and Error-Trials-Evidence-Xonsuit. 
On appeal from a disallowance of defendant's motion to nm-suit upon 

the evidence, the evidence introduced for plaintiff must be taken as  true, 
and that  for the defendant not considered. 

4. Automobiles-Negligence-Evidence-Konsuit. 
I n  an action to recover damages for the alleged negligent running of 

the  defendant's automobile, evidence tending to show that  defendant 
owned the automobile for family use, and has employed another as  his 
agent to teach his minor daughter to run it, and that the injury resulted 
in the latter's negligence, is snflicient to take the case to the jury upon 
the issue of defendant's actionable negligence, and a motion t o  non-suit 
thereon was properly overruled. Linville v. iVissen, 162 N. C., 95, cited 
and distinguished. 

CIVIL ACTION, tried a t  August  Term, 1916, of CHATHAX, before 
Stacy, J., upon  these issues : 
1. W a s  the  plaintiff in ju red  b y  the  negligence of the  defendant Ben- 

j amin  May,  as  alleged i n  the complaint  ? Answer : "Yes." 
2. D i d  the  plaintiff, by his  own negligence, contribute to h i s  injury,  

a s  alleged i n  the answer ? Answer : "No." 
3. W h a t  damages, if any, is the  plaintiff entitled t o  recover? Answer : 

"$500." 
F r o m  t h e  judgment rendered, defendant  X a y  appealed. 

H.  A. London, & Son, Fred W.  Bynum for plaintiff. 
Hoyle & Hoyle, Hayes & Gibbs for defendant. 
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BROWN, J. The evidence tends to proye that an automobile ( 79 ) 
owned by the defendant May was being operated by his daughter 
Mary May, assisted by one Orendorff, a party defendant upon whom no 
summons has been serred. The makhine ran into the plaintiff's vehicle, 
in consequence of which he was seriously injured. The defendant 
excepted to the issues submitted by the court and tendered other issues 
which the court refused to submit. The issues submitted are in the 
usual form in cases of this character and present every contention that 
is raised by the pleadings. They are similar to those approved by this 
Court in Clark v. Wright, 167 N. C., 646. 

The defendant excepts because the court allowed the plaintiff to 
amend his complaint, contending that the amendment allowed consti- 
tuted a new cause of action. The original cause of action is that the 
plaintiff was injured by the negligence of Orendorff and the minor 
daughter of the defendant May. The amendment alleges that at the 
time of the injury the defendant Orendorff was in the employ of the 
codefendant, Benjamin May, for the purpose of instructing and teaching 
his minor daughter to drive the automobile, and that the said agent or 
employee, Orendorff, was negligent and reckless in permitting the auto- 
mobile to run against the buggy of the plaintiff. 

We think that this is the same cause of action practically as is set 
out in  the original complaint. The amendment seems to have been 
unnecessary, and is, therefore, harmless. Upon the facts in evidence, 
established to the satisfaction of the jury, the plaintiff was entitled to 
recover upon the cause of action set out in the original complaint. 

The defendant moved to nonsuit a t  the close of the evidence and also 
asked the court to charge the jury that there is no evidence for the con- 
sideration of the jury that the defendant Orendoff was the agent of the 
defendant May. The motion to nonsuit was properly denied. The eri- 
dence introduced for the plaintiff must be taken as true upon this motion, 
and that offered by the defendant must not be considered. I f  in any 
view of the evidence offered for the plaintiff the jury may have reason- 
ably inferred that the plaintiff mas injured by the negligence of the 
defendant's agent, acting within the scope of his duty, then the motion 
was properly overruled. 

There is evidence that the car belonged to the defendant May; that 
he had purchased i t  for the use of his family; that he permitted Oren- 
dorff to operate the car upon the public streets of Sanford for the pur- 
pose of teaching his daughter to run the car. At the time when the 
injury occurred his daughter was driving the car, after only a few days' 
experience, and Orendorff had his hand on the wheel. The plaintiff waas 
in his buggy, to which a mule was hitched, resting under the shade of 
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some trees on the right-hand side of Hawkins Avenue, in the center 
( 80 ) of the town of Sanford. The car of the defendant turned sud- 

denly into Hawkins Avenue from Carthage Street. The plaintiff 
beckoned to the car and hollered to them to go back, but the signal wa's 
not obeyed. The car continued coming directly towards the plaintiff 
and on the wrong side of the street until it struck the buggy wheel, 
turned the buggy over, and threw the plaintiff to the ground with great 
violence, in  consequence of which he was painfully and permanently 
injured. 

The evidence tends to prove that Ore~dorfF, an employee of the Cadil- 
lac Company, was teaching the defendant's daughter to operate the ma- 
chine by and with the consent of the defendant; that the defendant had 
purchased the machine for the use of his family. Taking all the facts 
offered by the plaintiff to be true, we think the jury may have reason- 
ably inferred that the machine was being operated with the consent of 
the defendant and that his daughter was being taught to operate it for 
the convenience of the family, and that the practice in  operating the car 
was being conducted upon the public streets of the town by his daughter 
with the assistance of Orendorff. 

The case, we think, differs very materially from Linville v. Nissen, 
162 N. C., 95. I n  that case i t  was in evidence that the son of the de- 
fendant took the machine of his father out of the garage not only with- 
out the latter's consent, but against his express orders, and used it for 
a pleasure ride, without his father's knowledge, and that the son was an 
experienced chauffeur. I n  this case, according to the evidence, Orendorff 
was using this machine to teach the defendant's daughter and was acting 
for the defendant and within the scope of his duties, and while in pur- 
suance of them the plaintiff was injured by his negligence. The evidence 
justifies these inferences, and consequently we think his Honor very 
properly denied the defendant's motion. We think the charge of the 
court is free from error and clearly and properly presented the case to 
the jury. 

No error. 

Cited: Patterson v. Lumber Co., 175 N.C. 93; Bilyeu v. Beck, 178 
N.C. 483; Robertson v. Aldridge, 185 N.C. 296; Wallace v. Squires, 186 
N.@. 342; Allen v. Gam'baldi, 187 N.C. 799; Freeman v .  Ramsek 189 
N.C. 797; Watts  v. Lefler, 190 N.C. 724; Grier v. Woodside, 200 N.C. 
761. 
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two trials going over essentially the same ground. But %hen, as in this 
case, the plea in bar is of a settlement in full, under the circumstances of 
this case it is a matter totally distinct from and unconnected with the 
issues on the merits, and it is a saving of time and expense to have such 
plea disposed of before a trial on the merits, since in the case of an 
affirmative finding in regard to the settlement it will become unnecessary 
to try the controversy tipon the issues presented in the original pleadings. 
Indeed, the general rule is to dispose of the plea in bar, whether it is an 
issue of  la?^ or of fact, before proceeding further. Com~s.  v. White, 123 
x. G., 534. 

This is a matter which will depend very much upon the circumstances , 

of each particular case, and in the absence of an abuse of such 
( 82 ) discretion this Court will not disturb the action of the judge. I n  

this case, in view of the finding of the jury that the full settle- 
ment was made, it is yery clear that it would have been a needless con- 
sumption of time to have tried the issues upon the merits of the cause, for 
such matters became irrelevant and unnecessary for decision after the 
settlement between parties. 

The defendant testified that he had paid into court the entire amount, 
$55 and the cost of the action, as agreed upon, and had been ready, 
willing, and able at  all times to pay the same, and that the plaintiff had 
wrongfully refused to accept the same. Judge Bond told the jury that 
the defendant Sloan "introduced a letter of certain date and a receipt, 
which tliey contend the evidence shows mas signed by Miss Campbell, 
the office deputy or clerk of Mr. Campbell" (printed record, p. 44). The 
clerk of the court testified, also, that the money had been paid in, and 
the jury so found. 

On examination of the exceptions me are unable to find any error. 
The controversy was one of fact, and the jury has found the same, upon 
competent testimony, in favor of the defendant. There seems to have 
been a small amount due for witness ticket to plaintiff of $1.16 mhich 
cor as not taxed in the bill of costs vhen the defendant paid into the clerk's 
office the amount due by the compronlise and the costs. The plaintiff 
refused to receive his witness ticket for that amount, and this is not a 
sufficient basis for a claim that the compromise mas not affected by a 
conlpliance with its terms. Having refused, he cannot take advantage 
of a lack of tender. Smith v. B. and L. Assn., 119 N. C., 257. 

Judgment was properly entered on the ~ ~ e r d i c t  that the $55 in the 
clerk's office, without interest, should be paid to  lai in tiff; that the cost 
up to the compromise should be paid by the defendant, and the cost of 
the last trial should be paid by the plaintiff. 

No error. 
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ALLEN, J., concurr ing:  I concur i n  the opinion of the  Court,  except 
i n  t h e  s tatement  of f a c t  tha t  Miss Campbell signed the  letter and  receipt, 
a n d  th i s  is not mater ial  to  the decision, a n d  i s  referred to  i n  order t h a t  
i t  m a y  not  hereafter be cited as  a precedent upon  the  r igh t  of a woman 
to hold the  office of deputy clerk. 

Miss  Campbell did not sign the letter or the  receipt, nor  does i t  appear  
t h a t  she was  deputy clerk, as  is  manifest  f r o m  the  evidence of X. R. 
Hoyle, who testified as  follows : "The s ignature to the  paper  shown me- 
a letter-is the handwri t ing of T. N. Campbell, clerk of the  court. T h e  
other  paper, a receipJ f o r  $5, p a r t  of th i s  is i n  the  handwri t ing of 3l iss  
T a n n i e  Campbell, who i s  Mr .  Can~pbel l ' s  office deputy. I t  is 
signed T .  N. Campbell, but  i t  is i11 her  handwri t ing.  T h e  other ( 83  ) 
paper  is  a receipt f o r  $63, i n  t h e  handwr i t ing  of the  dame lady." 

S h e  was  s imply a n  employee i n  t h e  office, who wrote the  letter and  
receipt f o r  the  clerk to  sign. 

C'ited: DeLoache v. DeLoache, 189 N.C. 400; Bank v. Evans, 191 
N.C. 538;  Bright v. Hood, Comr. of Banks, 214 N.C. 419; Finance 
Gorp. v. Lane, 221 N.C. 197. 

BINA 1%. LESTER ET AL. V. J. H. HARWARD ET AL. 

(Filed 7 Marc8h, 1917.) 

1 .  Tenants in Common-Xssues-Pleadings-Sole Seisin. 
Where the pleadings raise the issue as  to TT-hether the plaintiff and de- 

fendants, in proceedings originally instituted to partition lands, are ten- 
ants in common, a s  heirs a t   la^^ of a common ancestor, i t  is not sufficient 
to  submit but one issue as  to  sole seisin claimed by defendants, for if 
answered in the negative it would not be determinative or  support a 
judgment. 

2. Tenanrs in Co~nmon-Sole Seisin-Burden of Proof-x~nsuit. 
Where the defendants plead sole seisin in proceedings to partition lands, 

the burden of proof is with the plaintiff. which nil1 devolve upon the 
defendant to establish adverse possession, when relied upon for title, after 
a p ~ i m a  facie case of tenancy in  common is made out, and a motion far  
judgment of nonsuit on such defense cannot be allowed. 

3. Tenants in Common-Title-,4dserse Possession-Limitatioll of Actions. 
Where the plaintiff and defendants claim the land sought to be parti- 

tioned among then1 as  tenants in common, a s  heirs a t  lam of the deceased 
owner, the latter as grandchildren, and i t  appears that  one of the 

5 -17.3 127 
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defendants had lived 011 the land with her father, who continuously occn- 
pied and exclusively used it as sole owner during her life, and thereafter 
it was so continuously used by the other defendants, covering altogether 
a period of twenty years: Held, such adverse possession ripens the title 
to the lands in the defendants. Dobbins v. Dobbim,  141 N. C., 216, cited 
and applied. 

CIVIL ACTIOK, tried before Stacy, J., at  August Term, 1916, of 
CHATHAM. 

This is  a proceeding for the sale of land for partition, tried in the 
Superior Court upon the defendants' plea of sole seisin. 

I t  v a s  admitted in this Court that  W. B. Harward,  the father of the 
feme plaintiff, and the grandfather of the defendants, was originally 
the owner of the land in controversy, and that the plaintiff and the 
defendants are his heirs a t  law. 

The defendants claimed that  they were the olrners of the land by 
adverse possession, held by their father, Needham B. Harward, and 

themselves. 

( 84 ) At the conclusion of the eridence his Honor ruled that there 
was no evidence of adaerse possession to  be subniitted to the jury, 

and the defendants excepted. 
Judgment was rendered in faaor of the plaintiff, and the defendal~ta 

excepted and appealed. 

F ~ e d  W.  Rynum and Hayes & Gibbs f o r  p7ninti.f. 
L. L. Til ley for defendants. 

ALLEX, J. The case 011 appeal, which v7as not settled by the judge, 
and the record show sereral irregularities. 

The complaint and ansmer raise the issue as to whether the plaintiff 
and defendants are tenants i n  common of the land described in  the com- 
plaint, while the issue submitted to the jury mas as t o  the sole seisin of 
the defendants, which, in the absence of admissions by the parties, 
would not be determinative, nor sufficient to support the verdict. 

I t  does not follow that the plaintiff and defendants are tenants in 
common because the defendants are not sole seized, unless there is a n  
admission to this effect. 

Again, the burden of proof was placed on the defendants, and a t  the 
close of the evidence a motion for judgment as of nonsuit on the defend- 
ants' evidence was allowed. 

The burden of proof is  on the plaintiff when sole seisin is pleaded 
(Huneycutt v. Brooks, 116  K. C., 793) ,  although it will d e ~ o l r e  on the 
defendant to establish adverse possession after a prima facie case of a 
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W. R. McAULEY v. E. G. SLOAN. 

(Filed 7 Narch, 1917.) 

1. Plea in Bar-Accord and Satisfaction-Statutes-Issues-Court's Dis- 
cretion. 

Where, among other defenses to an action, the defendant pleads accord 
and satisfaction, Revisal, 85.9, the discretionary power of the trial judge 
in submitting this issue to the jury before submitting the olther issues 
upon the merits will not be reversed on appeal. 

2. Accord and Satisfaction-Tender-Court Costs. 
Where a plea in accord and satisfaction, Revisal, sec. 859, has been 

made in bar to an action that defendant had paid an agreed amount and 
costs into the clerk's office, the fact that a witness ticket of a small 
amount, which the plaintiff had refused to receive, was not taxed in the 
costs, will not affect the validity of the tender. 

ALLEN, J., concurring. 

APPEAL by plaintiff from Bond, J., at January (Special) Term, ( 81 ) 
1917, of LEE. 

Williams d2 Williams for plaintiff. 
Edwin L. Gavin for defendant, 

CLARK, C. J. While the motion was pending to set aside the verdict 
(it having been agreed that the court should take the papers and render 
his decision out of the county), the plaintiff and defendant compromised 
the case, as is found by the jury, the defendant to pay $55 and costs. 
The judge thereafter set aside the verdict. The defendant paid the $55 
and bill of costs, as taxed by the clerk, into court. The plaintiff declined 
to accept. 

The only question presented is as to the action of the court in sub- 
mitting an issue upon the plea in bar of accord and satisfaction under 
Revisal, 859, and reserving the other issues until such plea in ba'r was 
passed upon by the jury. I n  so doing we think the judge acted within 
his powers. I n  Jones v. Beaman, 117 N.  C., 261, the Court held that 
where there is a plea in bar, such as release, accord and satisfaction, 
and the like, the plea i n  bar should be passed upon first to avoid what 
might prove an expensive and useless trial on the merits, with loss of 
time to witnesses. 

There are cases where the judge, in the exercise of a wise discretion, 
should try a plea in bar, as the statute of limitations, or other pleas in 
bar, along with the issues on the merits of the controversy, so as to avoid 
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tenancy in common is made out, and there is no precedent for a judg- 
ment df nonsuit of a defense. 

I t  is probable the case on appeal does not state accurately the action 
of the court (and our knowledge of the learned judge before whom the 
trial was had leads to this conclusion), and that his ruling was that the 
defendants had not offered sufficient evidence of adverse possession to 
justify submitting i t  to a jury, and we will so treat it. 

The plaintiff testified that she had never received any rents from the 
land; that her father, the common source of title, died between 1861 and 
1865, and that the father of the defendants, N. B. Harward, was in  
possession of the land until his death, three or four years ago. 

One of the defendants also testified that she was a daughter of N. B. 
Harward and was 28 years of age; that she was born and reared on the 
land. and lived on it until her father died, and that she and the other 
defendants had been in possession aiid had collected the rents since the 
death of her father. 

This furnishes evidence of an exclusive possession for twenty years 
in the defendants and those under whom they claim, and under 
our decisions such possession by one tenant in common raises a ( 85 ) 
presumption of an-ouster and; unexplained, will bar the other 
tenants. 

"The possession of one tenant in common is in law the possession of 
all his cotenants, because they claim by one common right. When, how- 
ever, that possession has been continued for a great number of years, 
without any claim from another who has a right, and is under no dis- 
ability to assert it, it will be considered evidence of title to such sole 
possession; and where i t  has so continued for twenty years, the law 
raises a presumption that i t  is rightful, and will protect it. This it will 
do as well from public policy, to prevent stale demands, as to protect 
possessors from the loss of evidence from lapse of time. Possession, then, 
for twenty years under the above circumstances will amount to a dis- 
seisin or ouster of the cotenant, and furnishes a legal presumption of 
the fact necessary to uphold an exclusive possession-a's that the posses- 
sion was adverse in its commencement, and tolls the entry of the tenant 
not in possession." Blaclc v. Ljndsay, 44 N. C., 467. 

This authority was approved in Dobbins v. Dobbins, 141 N. C., 216, 
where the principle is fully discussed and the cases collected. 

I t  was, therefore, error to refuse to submit the evidence of adverse 
possession to the jury. 

We have not considered the effect of the covertnre of the plaintiff, 
as it does not appea'r when she was married. 

New trial. 
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Cited: SozueZl v. Basnight, 185 N.C. 147;  Battle v. ~lfercer, 187 N.C. 
448; Bunk v. Finance Co., 192 K.C. 79; Crews v. Crews, 192 N.C. 686; 
Lewis v. Lewis, 194 N.C. 407; Xewborn v. Smith, 200 N.C. 534; Ste- 
phens v. Clark, 211 N.C. 89; Gibbs w. Higgins, 215 N.C. 204; Bailey v. 
Hayman, 220 N.C. 405; Winstead v. Woolard, 223 N.C. 817; Buford v. 
Mochy, 224 K.C. 240; Jernigun v. Jernigan, 226 N.C. 207; Johnson v. 
.Tohnson, 229 N.C. 545. 

MARY J. GINN ET AL. V. B. G. EDIJ/IUKDSON. 

(Filed 7 March, 1917.) 

Wills-Husband and Wife-Joint Wills-Repudiation by Survivor-Title. 
A huiband and wife holding lands by elltireties mar make a r-alid will, 

jointly, devising the lands to their children or to others; but npon the 
death of either of them the property will go to the surriror. ~ h o  may 
repudiate the paper-writing as his or her mill, as the cnsr may be, noth- 
inq, else appearing, and convey the title to a purchaser. 

CIVIL ACTION, tried before COT,  J., at J anua ry  Terni, 1917, of TAYXE. 
This is an  action to recover the purchase price of a tract of land 

which the plaintiff, Mary J. Ginn, has contracted to sell to the defendant. 
The  defendant refused to pay the purchase money and to accept the 

deed, npon the ground that the plaintiff has not a good title to the land. 
On 30 September, 1909, John  B. Exum and wife conreyed the 

( 86 ) land in cont ro~ersy  by deed to  J. E i r a m  Ginn and his ~ ~ i f e ,  the 
plaintiff Mary J. Ginn. 

I n  April, 1910, the said J. Hi ram Ginn died l e a ~ ~ i n g  the plaintiff 
Mary J .  Ginn s u r v i ~ i n g  him, but prior to his death he and his wife 
executed jointly a will in which the land in controversy was de~ i sed  to 
screral children of the said Hi ram Ginn and wife, and in which nothing 
was devised to the said Mary J. Ginn or to the said J. Hi ram Ginn. 

After the death of the said J. Hi ram Ginn the said Mary J. Ginn 
refused to abide by said will, repudiated the same, and contracted to sell 
the land derised therein to the defendant and has tendered him a deed 
which he has refused to accept, because, as he alleges, the plaintiff has 
no title. 

There was judgment in f a ~ o r  of the plaintiff, and the defendant ex- 
cepted and appealed. 

W .  T. Dortch for plaintif. 
Dickinson & Land for defendant. 
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ALLEN, J. The deed to J. Hiram Ginn and his wife, Mary, conreyed 
an estate by the entireties, with the right of survivorship (Motley v. 
Whitemore, 19 N.  C., 537; Bruce v. Nicholson, 109 N.  C.,-204), and the 
plaintiff Mary J. Ginn, being the survivor, is the owner of the land in 
controversy and can convey a good title to the defendant unless pre- 
T-ented from doing so by the signing of the joint will with her husband. 
X joint or conjoint will is a testamentary instrument executed by 

two or more persons, in pursuance of a common intention, for the pur- 
pose of disposing of their several interests in property owned by them 
in common, or of their separate property treated as a common fund, to 
a third person or persons, and a mutual or reciprocal will is one in which 
two or more persons make mutual or reciprocal provisions in favor of 
each other. 

I11 many of the early cases i t  was held that there could not be a valid 
joint or mutual will, lout "it is now well settled by the overwhelming 
weight of authority, both in England and the United States, that such 
mills may be ralid and may be admitted to probate like any other will 
unless reroked." 40 Cyc., 2110 et seq. 

In Clayton 5.  Liverman, 19 N .  C., 558, our Court adhered to the 
earlier authorities, but this case was overruled in the Davis will case, 
120 E. C., 9, which was approved at the last term in the Cole will case, 
171 E. C., 74, and joint and mutual wills are now recognized in this 
State as ralid testimentary dispositions of property. 

I t  is also now the general doctrine of the text-books and of the decided 
cases that, i n  the absence of contract based upon consideration, 
such mills may be reroked a t  pleasure. In  re Davis, 120 N.  C., ( 87 ) 
9 ;  I n  re Cole, 171 N.  C., 74; Gardner on Wills, pp. 88 and 89; 
Theobald on Vills, p. 12; 40 Cyc., 2115; 30 A. and E., 621; Note 38, 
L. R. A., 291. 

The author says in the citation from Theobald on Wills: "Persons 
may make joint wills, which are, however, revocable a t  any time by 
either of them or by the survivor," and in  the note to the Davis case, 
which is reported in  38 L. R. A, 291, the editor says: ('The cases 
generally agree that either of the comakers can at  any time revoke his 
part of the will." 

The will before us belongs to the class of joint or conjoint wills, as 
i t  is a disposition of the property owned by the husband and wife by 
the entireties to third persons, and there is no reason why the wife could 
not, after the death of her husband, revoke the will and dispose of the 
property as if it had not been signed by her. 

As was said in the Davis case, "There is nothing from which it can 
be implied even that there was any agreement that if one should devise 
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DRUG Co. Q. R. R. 

to these derisees, the other mould do so, or that if one should a f t e r ~ ~ a r d s  
revoke, the other would do so. Either had the right to do so, and with- 
out notice to the other." 

We are, therefore, of opinion that the plaintiff had the power to 
repudiate the paper-writing as her will, and that the contract of sale is 
binding upon her and the defendant, and that her deed will conrey to 
him a good title to the land in controversy, and he must accept it and 
pay the purchase price. 

Affirmed. 

McPHERSON DRUG CORIPAXY r. SORFOLK SOUTHERN RAILWAY 
COJIIPANY. 

(Filed 7 March, 1917.) 

Where the statute establishing a recorder's court does not proride for 
an appeal, the remedy to obtain trial in the Superior Court is by certio- 
I-uri; but where the case has been duly docketed therein and regularly 
set on the trial calendar for sereral succeeding terms with appellee's con- 
sent, he will lose his right to dismiss it by his delay and acquiescence. 

APPEAL by defendant from judgnielit in the recorder's court of Hariiett 
County to the Superior Court and heard by Stacy, J., on motion to dis- 
nliss at November Term, 1916. His Honor dismissed the appeal and 
defendant excepted and appealed to the Supreme Court. 

( 88 ) Bagge t t  & B a q g e t f  for p l a i n t i f .  
R. S. Simms, D. H.  McLenn & S o n  f o r  de fendan t .  

B ~ o w s ,  J. Judgnient was rendered against defendant in the re- 
corder's court 5 December, 1914, and an appeal was taken and duly 
docketed in the Superior Court before next ensuing term, 5 February, 
1915. The case has stood for trial on the civil-issue docket at every 
term of the Superior Court until Sovember Term, 1916, when the 
motion to disnliss was first made. 

I t  appears in the case on appeal that it has appeared regularly on the 
calendar of cases set for trial n-ith the knowledge and consent of plain- 
tiff's attorneys. 

His Honor dismissed the appeal because the statute establishing the 
recorder's court failed to provide for an appeal and that defendant 
should have applied for a cer t iorar i  at first succeeding term of the 
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Superior Court. I t  is true the statute does not provide for an  appeal 
and that  certiorari is the only remedy. 

This case differs, howeuer, from Taylor v. Johnson, 171 N. C., 84. I n  
that  case the appeal was not docketed in Superior Court and no certiorari 
mas applied for a t  next term of that  court. 

I n  this case the appeal was docketed at the next succeeding term in 
February, 1915, and the case was duly calendared by consent a t  every 
tr ial  term since, and no motion to dismiss was made until November 
Term, 1916. 

I n  the case cited it is held that  when the appeal is taken and duly 
docketed in  the Superior Court, without objection, the jurisdiction of 
that  court will attach notwithstanding the failure of the statute to 
provide for an  appeal. 

I n  this case the appeal was docketed a t  February Term, 1915, and 
duly calendared by consent a t  each succeeding term, and no motion to 
dismiss was made until November Term, 1916; consequently the plaintiff 
has lost his right to dismiss by delay and long acquiescence. 

The motion was made too late, and should hare  been denied. 
Reversed. 

Cifed: S. v. Xing, 222 N.C. 140; Russ v. Board of Education, 232 
N.C. 132. 

(Filed 7 March, 1917.) 

1. Jlldirial Sales-Confirmation-Court's 1)iscretion-Statutes. 
The highest bidder a t  a sale of lands under decree of court is a pre- 

ferred proposer, acquiring no independent rights in the property or suit . 
nntil confirmation. which rests within the sound legal discretion of the 
court until he moves therefor, the statutory requirement that the sale be 
confirmed "if no exception thereto is filed within twenty days," being for 
the convenience of the parties in not requiring them, as before the enact- 
ment of the law, to give notice, etc., of the motion whereon the court 
may act and conclude them. Revisal, Sec. 2613. 

2. Same-,Advanced Bid-Bmount. 
While it has been in accord with the practice in this State to refuse 

to confirm a judicial sale unless there has been an advanced bid from a 
responsible bidder. this is but to afford evidence as to the inadequacy of 
the price. vhich the court, in the exercise of its discretion to confirm or 
set aside the sale, may regard or disregard; and while a bid of 10 per 
cent will customarily be considered. so may, also, an advanced bid in a 
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less sum, when the amount is large, a distinction also recognized by our 
statute, ch. 146, Laws 1916, as to sales under decree of foreclosure, etc., 
making 5 per cent sufficient when the bid is more than $500. 

3. Judicial Sales-Confirmation-Fraud and Mistake-Motion in Cause- 
Statutes. 

After confirmation iby the court of a judicial sale of laads, the ~ u r -  
chaser is regarded as the equitable owner, and the sale, as it affects his 
interest, can only be set aside f o r  "mistake, fraud, or collusion." estab- 
lished on petition regularly filed in the cause. Revisal. see. 2313. 

( 89 ) CAUSE heard oil appeal from judgment of clerk of Superior 
Court of CHATHAM, before Cox, J., presiding and holding the 

courts of the Fourth Judicial District, February 7-10, 1917. 
The judgment of the clerk vas one refusing to confirm a sale of lands 

had pursuant to a decree by him duly entered, and the facts pertinent to 
the present appeal are very well epitomized in the judgment of Judge 
Cox, as follows: "It appearing to the court, and the court finding as a 
fact, that the sale of the lands and timber described in the complaint 
filed in the cause. made by the commissioners herein on 5 January, 1917, 
was in all respects regular; that there were numerous bidders at the sale 
and the bidding was spirited; that W. T. Hunt of W. T. Hunt & Brother 
n7as present and bidding; that W. L Keuins and L. B. Flournoy, trading 
as Nevins & Flournoy, became the last and highest bidders at said sale 
for the land and timber at the price of $26,000; that said bid was a fair 
and reasonable price for said land and timber; that the commissioilers 
made report of the sale without recommendation, on 6 January, 1917; 
that an advanced bid of $1,500 was filed by W. T. Hunt and S. L. Hunt, 
trading as W. T. Hunt & Brother, with Hon. James L. Griffin, clerk of 
the Superior Court of Chatham County, on 27 January, 1917; that 
before the filing of the advanced bid no exception had been made to the 
report of the commissioners and no confirmation of the sale had been 

made by the court; that on 29 January, 1917, W. L. Nevins of 
( 90 ) Nevins & Flournoy appeared in person and with counsel before 

said clerk of the Superior Court of Chatham County and mol-ed 
the court for judgment confirming said sale to Nevins & Flournoy, and 
for an order requiring the commissioners to make and de l i~er  to said 
Ne~rins & Flournoy a good and sufficient deed to said land and timber on 
payment of the purchase price; that said clerk of the Superior Court of 
Chatham County, in the exercise of his sound discretion, refused to 
confirm said sale; that from such refusal to confirm, the said Nevins & 
Flournoy excepted and appealed to this court." 

Upon these facts, his Honor, being of opinion that the clerk was acting 
within his authority in refusing to confirm the sale, entered a decree 
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confirming the judgment, and Nevins S: Flournoy, the bidders at the 
sale, hax-ing duly excepted, appealed. 

Fred W.  Rynum for plaintif. 
Percy J .  Olive and J .  C. Little for appellant. 

HOKE, J. The statute bearing more particularly on the question 
presented, Revisal, sec. 2513, is as follows: "The court may authorize 
any officer thereof, or any other competent person, to be designated i11 
the decree of sale, to sell rhe real estate under this proceediiig; but no 
clerk of any court shall appoint himself or his deputy to make sale of 
real property or other property in any proceeding before him. Such 
officer or person shall file his report of sale, giving full particulars 
thereof, n-ithin ten days after the sale, in the office of the clerk of the 
Superior Court, and if no exception thereto is filed within twenty days, 
the same shall be confirmed: Prorided, that any party after the confir- 
ination shall be allowed to impeach the proceedings and decrees for mis- 
take, fraud, or collusion, by petition in the cause: Provided further, 
that innocent purchasers for full value and without notice shall not be 
affected thereby." And i t  is contended for defendants that by virtue of 
the clause in the section, "and if no exception thereto is filed ~ ~ i t h i n  
tn-enty days, the same shall be confirmed," they are entitled to have the 
sale confirmed as of right and notwithstanding the increased bid of 
$1,500. 

Prior to the enactment of this clause, and so far as the rights of a 
bidder at  a judicial sale mas concerned, the court, before confirmation, 
had well-nigh unlimited discretion as to the acceptance of the bid. Such 
a bidder acquired thereby no independent right in the property or in 
the suit. His  offer was considered only as a proposition to buy at the 
price named, the court reserving the right to accept or reject the bid, 
as it might decree best. Harrell v. Blythe, 140 N. C., 415 ; I  Rarer on 
Judicial sales (2d Ed.), see. 108. I n  Harrell's case, Walker, J., delirer- 
ing the opinion. said: "Where land is sold under a decree of 
court, the purchaser acquires no independent right. He  is re- ( 91 ) 
garded as a mere preferred proposer until confirmation, which is 
the judicial sanction or acceptance of the court, and, until i t  is obtained, 
the bargain is not complete.'' And, in  Rorer, sec. 108, it is said: '*The 
court is clothed with an unlimited discretion to confirm a judicial sale 
or not, as i t  may seem wise or just. Confirniation is final consent, and 
the court being the vendor, it may consent or not, in  its discretion." 
True, this author, in a subsequent section, says that the matter of confir- 
mation rests in the sound legal discretion of the court, and the same may 
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be reviewed on appeal, but this, except on motion to relieve a bidder 
from a proposal superinduced by fraud or excusable mistake, must be 
understood to refer rather to the question as it affects the rights or 
interests of the parties which are already involved in the suit, and not 
to the bidder, who as yet has acquired no standing or interest therein. 
B a v e l l  v. B l y f h e ,  supra;  Joyner  v. Butrell ,  136 N. C., 302; Hal l  v. 
Taylor ,  133 Ga., 606; Rorer Judicial Sales, sec. 110. On the matter of 
confirmation, in that aspect of the case it has not been in accord with 
the practice in this State to refuse to confirm a sale for inadequacy of 
price unless there has been an advanced bid and by a responsible bidder, 
and on average or lesser values, an increased bid of 10 per cent has 
usually been regarded as sufficient to justify the court in reopening the 
biddings. Where amounts are large, the advance per cent need not be 
so much. A distinction recognized by statute as to sales under decree 
of foreclosure, etc., by chapter 146, Laws 1915, making 5 per cent 
sufficient when the amount of bid is over $500. But, while these rules 
are usually observed, they are not absolutely imperative, and the question 
of confirming a sale is referred, as stated, to the sound legal discretion 
of the court, and, in the proper exercise of such discretion, the court, 
under certain conditions, may reject an increased bid and confirm a sale 
when it appears from the relevant facts and circumstances that such a 
course is wise and just and for the best interests of all parties  hose 
rights are being dealt with in the suit. Thompson  ?i. Rospigliosi, 162 
N. C., 145; Uzzle v. W e i l ,  151 N. C., 132; Dula  v. Seagle, 98 N. C., 458; 
W o o d  E .  Parker,  63 N.  C., 379. After confirmation, the power of the 
court is much more restricted. The purchaser is then regarded as the 
equitable owner, and the sale, as i t  affects hini or his interests, can only 
be set aside for "mistake, fraud, or collusion" established on petitions 
regularly filed in the cause. Revisal, see. 2513. Ashhee c. Cowell, 45 
N .  C., 158; Knrilpmnn T .  h ' i c ~ i w n e r ,  60 Neb., 208; V a .  Ins. Co. v. Cot- 
trell, 85 Va., 857. 

Considering this legislation in view of these recognized powers of the 
court in the case of judicial sales, we are of opinion that, on the facts 

as embodied in his Honor's judgment, appellant's position cannot 
( 92 ) be maintained. So far as we are aware, the clause relied upon 

appears for the first time in the Code of 1883, see. 1906. Prior to 
that, these sales were confirnied on motion and after notice, Laws 1868-9, 
ch. 122, secs. 5 and 15 ; and the primary purpose of the amendment was 
to re l i e~e  the parties and the proposed purchaser of the delays and 
uncertainties incident to this requirement for further notice, etc. I n  
causes having numerous parties, in many instances widely scattered and 
at times nonresident, this requirenient for further notice might and fre- 
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quently did present a real obstacle in the successful conduct of such sales, 
both in the matter of time and cost, and the law was enacted to enable 
the court to proceed to judgment on the record as it stood, after twenty 
days, and to shut off all right of exceptions for irregularities, lack of 
notice, or even inequalities as between the parties to the record, and it 
mas never intended to deprive the court of the power to regulate and 
control a sale by reason of advanced bids made and entered before the 
purchaser appeared and moved that his bid be accepted and sale con- 
firmed. This right the statute confers upon him and, under its provi- 
sions, he can appear at the end of the t ~ ~ e z t y  days or after, and if an 
increased bid has not been made at the time of motion entered, he is 
entitled to have the same allowed, and on the record as it then appears. 
Until such move is made on his part, the povers of the court in reference 
to confirming the sale for inadequacy of price may be determined in its 
legal discretion. This increase of bid i s  not in strictness an exception by 
the parties, the objection more directly contemplated by the statute, but 
a recognized method of affording information to the court that the 
property has not brought a fair price, and, as stated, these facts may be 
considered and acted on if presented before the purchaser has appeared 
and m o ~ ~ e d  for confirmation of sale. 

This, in our opinion, being the proper construction of the  la^^, his 
Honor has made correct ruling on the matter presented. I n  a sale, to 
an amount greatly in excess of the average, $26,000, there has been an 
advance bid by responsible parties of $1,500. True, this was made one 
day after the expiration of the time limit, but it was made before the 
bidder had appeared to insist on his rights, and, under the facts of the 
record, the clerk was right and certainly acting within his powers in 
refusing to confirm the sale. We have been referred by counsel to the 
case of Floyd v. Rook, 128 N. C., 10, as an authority against our disposi- 
tion of the appeal. That mas a case of actual partition and in which 
exceptions from some of the parties of record, filed after twenty days, 
were disal lo~~ed for that reason. I t  does not distinctly appear in that 
appeal what was the nature of these exceptions. Doubtless they were 
for some irregularities in the proceedings or because of some 
inequitable adjustment. I n  either case they were known to the ( 93 ) 
parties at  the time the partition was made or when the report was 
filed, and such objections come more nearly within the express terms and 
purpose of the statute. I n  our view, the case is not in necessary conflict 
with our present decision, to the effect that the statute does not and n-as 
not intended to impair the power of the court as to confirmation of 
judicial sales for inadequacy of price, evidenced by an increased and 
sufficient bid made before the proposed purchaser has appeared and 
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moved f o r  a n  acceptance of his bid, as  he  c a n  now do under  tlle law 
af te r  twenty days. 

T h e r e  is n o  error, a n d  the judgment of the court is  
Affirmed. 

Ci ted:  X ~ r t i o n  v. Crncldorl;. I74 N.C. 276;  P e v y  v. Perry ,  179 N.C. 
448 ; T n  1.e iSeman ' s  L a n d ,  182 S.C. 127  ; Crocker v. Vann, 192  N.C. 428 ; 
UcCormicl? 2.. Patterson, 19-1- K.C. 2 1 9 ;  Cherry  v. G l l i a m ,  195  N.C. 235; 
T7nncc c. T7ance, 203 N.C. 669;  ? r e ~ c k  v. W i l d e r ,  212 N.C. 165. 

1%'. D. ALtLEN T. T. T. GOODING. 

(Filed 7 Uarch, 1917.) 

1. Parol  Trusts-Lands-Optiolls-Deeds and Conveyances-Grantor. 
Where the plaintiff has been put to trouble and expense in securing an 

option to himself on lands of nonresident under parol agreement that he 
and the defendant were to bug them jointly, which option he assigns to 
the defendant, who subsequently, and without his knowledge, exercises 
his right and takes title to himself, and thereafter repeatedly promises to 
conform to his agreement and convey the plaintiff his part, which he since 
refused to do: Held, an option does not transfer title to the lands, and 
the plaintiff is entitled to enforce the parol trust in his favor, the principle 
that a grantor of lands cannot enforce a parol trust therein in his favor 
(Gaylord v. Gaylord, 150 N. C., 222) not applying. 

2. Limitation of Actions-Parol Trusts-Deeds and  Conveyances. 
This suit upon a parol agreement made in 1911, and brought in 1916, 

to enforce a parol trust in land thereunder is held not to ;be barred by 
the statute of limitations. 

APPEAL by  defendant f rom L y o n ,  J., a t  October Term, 1916, of 
CARTERET. 

X o o r e  & Dunn for p l a i n f i f .  
D. L. Ward, Abernethy (e. Davis, and R. 3. Whi tehurs t  for clefendanf. 

CLARK, C. J. T h e  plaintiff and  defendant h a d  been engaged for  some 
t ime i n  business, t rad ing  as  partners, when i n  1910 or 1911 the  plaintiff 
informed thc  defendant that  he h a d  discovered some property owned by  

nonresidents. Defendant  said to the plaintiff t h a t  he had  alrea'dy 
( 94 ) tried t o  buy  it, but  had  been unable to  do so. F ina l ly  they agreed, 

a f te r  discussion, to buy i t  jointly and  the plaintiff was to have 
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one-half interest in the land if he would procure the title thereto, and 
pursuant to this agreement the plaintiff at his own cost went to Alabama 
in  May, 1911, and located the heirs for the two tracts of land. He  
ascertained at what price the land could be bought, but, not having 
sufficient money, he returned to this State and reported to the defendant, 
giving him the family history showing the heirs to whom the property 
belonged. I t  was then agreed that they would buy the Abner Neal tract 
and the Jones or Borden tract, and in pursuance of such agreement the 
plaintiff returned to Alabama in June, 1911. Just before going he 
received from the defendant two deeds to be executed by the Borclen 
heirs in which the defendant alone was named as grantee, but with them 
was a note from the defendant saying: "You take the deeds in my name 
and I will deed you your half when you come back home." With these 
deeds and letter there was a check for $200 in part payment of expenses, 
and the purchase price. Pursuant to the agreement, the plaintiff went 
to Alabama and had these deeds executed, and further in pursuance of the 
understanding and agreement that the defendant would convey plaintiff's 
one-half interest, secured options on the other tract of land, as he alleges. 

On his return the plaintiff delivered to the defendant the deeds and 
the options. Later, finding that the deeds executed upon these options 
had been taken in the defendant's name alone, he spoke to the defendant 
of the matter, who stated to him that he would make him a deed for his 
one-half interest as soon as the pending lawsuit between the Defiance 
Box Company and himself had been determined, and to all subsequent 
requests that the defendant should execute a conveyance of one-half the 
land the defendant had always replied: "Wait until the suit with the 
Defiance Box Company is set.tled." That suit was settled in January, 
1916, and the defendant then said that he would make the conveyance as 
soon as the controversy with the Roper Lumber Company and himself 
was settled. 

After this and other controversies were settled, the defendant still 
delaying to make the agreed conveyance, the plaintiff brought this action 
to enforce the trust and to compel defendant to execute conveyance for 
one-half interest in the land, as per the written agreement as to the 
Borden land above referred to and the oral agreement as to the other 
tract. I t  is in evidence that the consideration agreed upon had been 
paid, and that the plaintiff had spent time and trouble in procuring the 
deeds and options under the agreement. The defendant disputed the 
allegations of fact to some extent, but the jury have found that '(The 
defendant agreed with the plaintiff to join with him in buying 
the lands described in the complaint for their joint benefit and to ( 95 ) 
take the title to the same, one-half interest therein each for the 
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plaintiff and defendant, as alleged in the complaint, but that the de- 
fendant thereafter caused the title to said land to be made to himself 
and refused to comey any part thereof to the plaintiff." This was a 
matter of fact upon the rvidencc. 

The jury also found, under the instructions of the court, that the 
plaintiff's cause of action was not barred by the statute of limitations, 
which was correct. 

There is scarcely need for any discussion as to the Borden land, as to 
which the written agreement was in testimony. But the defendant 
earnestly insists that he cannot be forced to execute the trust as to the 
Abner Neal tract. I t  is well settled in this State that such trust is 
enforcible, even though there was no writing concerning such agreement, 
and there are facts and circumstances here which justified the jury in 
finding with the plaintiff as to the oral agreement in  regard to the Neal 
tract. Owens v. Williams, 130 N.  C., 168; Cobb v. Edwards, 117 N. C., 
252; Shields v. Whitaker, 82 N. C., 522. 

I n  Avery v. Stewart, 136 N. C., 435, Walker, J., says: "More ac- 
curately considered, constructive trusts have no element of fraud in 
them, but the court merely uses the machinery of a trust for the purpose 
of affording redress in cases of fraud and of working out the equity of 
the complainant. The party guilty of the fraud is said, in such cases, 
to be a trustee ex malejicio, and will be decreed to hold the legal title for 
the use and benefit of the injured party and to convey the same when 
necessary for his protection, as when one has acquired the legal title to 
property by unfair means. The jurisdiction is exercised distinctly upon 
the ground of the fraud practiced by the party against whom relief is 
prayed," citing Bispham Equity, 125, 126, 143; Wood v. Cherry, 73 
N. C., 110. Such trusts are, of course, not affected by the statute of 
frauds. Gorrell v. Alspaugh, 120 N.  C., 362. "Where one party has by 
his promise to buy, hold, or dispose of real property for the benefit of 
another induced action or forbearance by reliance upon such promise, it 
would be a fraud that the promise should not be enforced." Bispham 
on Equity, see. 218. 

I n  Glass v. Hulbert, 102 Mass., 39, it is said: "When a party acquires 
property by conveyance or devise secured to himself under assurance 
that he will transfer the property to or hold and appropriate it for the 
use and benefit of another, a trust for the benefit of such other person is 
charged upon the property, not by reason merely of the oral promise, 
but because of the fact that by means of such promise he had induced 
the transfer of the property to himself." 

The whole subject has, however, been too fully discussed by Mr. 
( 96 ) Justice Walker in Avery v. Btewart, supra, and the principles are 
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too x-ell settled to need any further consideration by us. But the 
defendant insists, however, strenuously that as to the Neal tract of land 
he cannot be decreed to execute title to the plaintiff for one-half under 
his oral trust, as found by the jury, because it was held in Gaylord v. 
Gaylord, I50 AT. C., 222, that when a deed has been executed the grantor 
cannot allege that there was an oral trust which he could enforce against 
the trustee, because this would be to contradict the deed. This principle 
is  ell settled and has been repeatedly cited and approved, Trust Go. v. 
Stevchie, 169 N. C., 22, and cases there cited; Campbell v. Sigmon, 170 
N, C., 351. I t  has no application, however, in this case. Here the title 
was not in  the plaintiff, but in pursuance of the agreement between 
himself and the defendant, and by his efforts in procuring the owners 
to give options and deeds and upon payment of the nioney and rendition 
of services, the deeds and options 15-ere executed to the clefelldant upon 
an agreement that he would execute conveyance for one-half thereof to 
the plaintiff. This is not annexing a trust to a conreyance by the 
plaintiff to the defendant, but the procuring of a title from the owners 
of the land to the defendant upon an agreement that he would hold the 
same jointly in trust for himself and the plaintiff. There was testimony 
of this agreement and of the repeated promises of the defendant from 
time to time to execute the trust by making the corireyame as so011 as 
pending litigation was terminated. 

I t  is true that the "options" (for the Neal land) TTere taken in the 
name of the plaintiff and were assigned by him to the defendant, but the 
deeds therefor mere executed direct to the defendant by the owners, and, 
as the jury find, in pursuance of the oral agreement bebeen the plaintiff 
and the defendant. The defendant well says in his brief: "The plaintiff 
never had title to the land i11 controrersy." The doctrine in Gnylo~d v. 
Gnylord, supva, could, therefore, have no application. 

The jury hare found the facts in accordance with the plaintiff's con- 
teation, and i11 accordance with the well settled principles of law the 
court decreed that the defendant should execute the trust by conveying 
one-half interest in both tracts to the plaintiff. 

I t  is not necessary to di~cuss all the exceptions in detail. After con- 
sidering all the exceptions we find 

No error. 

Cited: McFnrlancl 2). Hnrrington, 1'18 N.C. 192; Chathnm c. Realty 
Co., 180 N.C. 505; Leflcozvitz v. Silcer, 182 N.C. 349; Thomas v. Cnr- 
teret, 182 N.C. 380: XcNinch v. Trust Co., 183 K.C. 40; TVilliams v. 
XcRaclcan, 186 N.C. 384; Pridgen v. Pridgen, 190 N.C. 106; Hare v. 
IVeil, 213 N.C. 487, 488; Atkinson 1%. Atkinson, 225 N.C. 133. 
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Hux v. REFLECTOR CO. 

( 9 7 )  
H. M. HUX BY HIS NEXT FRIEND V. THE REIFLECTOR COI31PA;\'Y. 

(Filed 7 March, 1917.) 

I. Srgligence-Evidence-Opinion-Facts-Expert Evidence. 
Where there is evidence tending to show that the plaintiff, defendant's 

employee, was injured while engaged in the course of his employment by 
reason of an old and defective printing press, and he testified that  the 
press m7aq not such as  was in general use a t  the time; that  it  was out of 
date, not equipped, old and morn: I l e ld ,  competent as  a statement of 
fact, and this applies to an expert witness who testifies with knowledge of 
such facts. 

2. Appeal and  Emor-Evidence-Objections-Motions t o  Strike Out. 
Evidence admitted without objection or subsequent motion to strike it  

out will not be considered for error on appeal. 

3. Master and Sei~vant-Evidence - Xegligence - Approved Machinery - 
Trials-Konsuit. 

Where the plaintiff. employed to operate and care for defendant's 
printing press, has been injured by his hand having been canght into i ts  
cog-wheels, while removing paper caught therein, and which i t  was his 
duty to do, and there is eridence tending to show that the press was 
antiquated and the cogs should have been shielded and the machine 
supplied with a safety lever. either of which would hare  avoided the 
injury: Held, sufficient upon the issue of defendant's actionable negli- 
gence, and motion to nonsuit was properly overruled. 

4. Negligen~r-~4ssn1nlption of Risks-Master and  Servant. 
The doctrine of assumption of risk applies only to machinery in good 

condition, and not where an employee is injured by the negligence of his 
enlployer in not so keeping it. 

5. Instructions-Contributory Negligence-Assrunptioii of Risks-Appeal 
and Error .  

Where in an action for damages for a personal injurg.the defendant's 
liability depends upon the issues of negligence and contributory negli- 
gence, it  is not error for the court to refuse to submit an issue a s  to 
assumption of risk; and were it  otherwise, the error was cured, under 
the facts of this case, by his charging upon this doctrine under the issue 
a s  to contributory negligence. 

APPEAL by defendant f rom Lyon, J., a t  September Term, 1916, of 
PITT. 

Julius Brown and H.  S. l;17arcl for plainti f .  
Harry Skinner and L. G. Cooper for defendant. 

CLARK, C. J. T h i s  is a n  action f o r  personal injur ies  i n  t h e  cut t ing 
off of t h e  plaintiff's r ight  hand. T h e  plaintiff was operat ing a job 
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press for the defendant company. There TT-as evidence that there ( 98 ) 
were two presses working side by side, but that the plaintiff, 
a boy of 17, was in charge of both, and the one at which he was not 
immediately m-orking became clogged, whereupon the plaintiff, under 
his duty of supervision, attempted to unclog it, but by reason of the cog 
wheels not being shielded, or boxed, his hand was caught between the 
two cog wheels, and there being no lever by pulling which the gearing 
could be t h r o ~ m  out, or the machine stopped, he lost his hand. 

The first exception was to a question asked the plaintiff: "State, in 
your opinion, if the press at  which  yo^? were him? was such s press as 
was adopted and in general use at that time." There was no exception 
to the answer, or motion to strike out, but plaintiff answered: "Xo, 
sir. I t  was out of date and not equipped; it was old and worn and was 
a machine about forty years old. I t  was not equipped with lever, and 
there was no sgield to cover the cogs; the machine was made in 1870 or 
something." This was competent as a statement of fact. 

The second exception is to the question asked another witness: "If 
the jury should find from the evidence that in the machine at which 
Mr. Hux was working and in which he was injured the cog wheels were 
not shielded or boxed and had no lever for throwing the machine out of 
gear, or throwing the belt off of the shaft, in your opinion, was that 
such a machine as was adopted and in  general use at  that time?" There 
~i-as no objection to the answer, or motion to strike out, and the witness 
answered: "No, sir; not in general use at that time so far as my obser- 
vation goes. The cogs in this machine were not boxed or shielded when 
I left there; I mTas not there when it happened. I was there before, but 
I mas not working on the press." These witnesses had qualified as 
experts and this evidence was competent. Cotton Ui l l s  v. Bssz~rance 
Corporatioiz, 161 N. C., 562; Mowisett zl. Cotton Nills, 151 N. C., 31. 
Besides, this evidence was further competent on account of the special 
knowledge the witness had of this piece of machinery. Norrisett v. Cot- 
ton lliills, supra; l.liilkinson v. Dzcnbar, 149 N. C., 20; B&tt v. R. R., 
148 N. C., 41 ; Ivos v. Ltirnber Co., 147 N .  C., 306. 

The plaintiff testified that he was in charge of these two job presses 
' and was 17  years of age at the time of the injury. He  was running one 

of the presses and noticed that the other did not have a sufficient 
amount of ink. He  inked it and as he turned to leave he heard a noise 
in the press-a jumping sound-and found some paper lodged in the 
cogs. He  took out about 5 inches of paper and reached over to pull out 
more, and as he did the arm of the press caught him and shoved his arm 
into the press. He had no lever to stop it. The movement of the arm 
of the press which rolled the cogs shoved his hand between them 
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Hux zr. REFLECTOR CO. 

( 99 ) and held it fast. These cogs were not shielded or covered in any 
way, and the machine did not have a safety lever, or any lever, for 

throwing it out of gear or stopping it. I f  it had, he could have stopped 
it, and gotten the paper out without injuring his hand. He added that 
the only method of stopping the machine was to get something to throw 
the belt off the shaft at the ceiling or to go to the other end of the house 
to cut the motor off. He  further testified that the press was out of date, 
as did three other witnesses. 

Upon the above synopsis of the evidence the judge properly refused 
to nonsuit the case. The machine at which the plaintiff was injured 
mas thirty-fire or forty years old; the cogs were exposed and not boxed 
in any way; there was no safety lever or any other kind of leTer to stop 
the machine. The machine was more dangerous than new machines, 
and it was not in general use. The plaintiff was doing his duty at the 
time he was injured; and the defendant's general manager and floor 
boss both knew the defective condition of the machine and had seen it 
at  work. The case mas properly submitted to the jury. Ainsley v.  
Lumber  Co., 165  N .  C., 1 2 2 ;  X t e ~ l e y  1). L u m b e r  Co., 16s N.  C., 2 7 ;  Kiger 
v. Scales Co., 162 X. C., 133. 

I n  Creeclz v. Cotton .Mills, 135 N. C., 680, where the plaintiff was 
operating four looms, she went to get the necessary filling in a box in a 
passageway in front of certain unboxed cog-wheels, and in bending down 
her clothing was caught in the cog-wheels and she was injured. This 
court sustained the refusal to nonsuit. 

I n  Sibhert  2;. C o f t o n  N i l l s ,  145 Y. C., 308, the plaintiff was injured 
by unboxed cog-wheels and the safety lever mas out of fix, and the conrt 
in setting aside the nonsuit held that it was the duty of the defendant to 
use reasonable care by proper construction and frequent inspection to 
keep the safety levers (which it had) in good condition, and it mas 
liable if the plaintiff m7as injured by its failure to do so. 

I n  the Creech case, supra,  there were unboxed cogs, and in the Sibberf  
case, supra, the safety lever was out of fix, and the court held that both 
these cases should have gone to the jury. I n  the present case there mere 
both these defects. The plaintiff was injured by being caught in the 
cog-wheels which were not boxed, and the machine had no safety lever 
to throw the machine out of gear. 

I t  was not error for the court to refuse to submit an issue as to assump- 
tion of risk, for the issue of contributory negligence vias submitted- 
which was really the defense, for the plaintiff relied upon the defectire 
machinery, and the court charged the jury: "If you find by the greater 
weight of the evidence that a reasonably prudent man would not have 
attempted to take the paper from the cog-wheels while the machine was 
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in motion, and you will find that the plaintiff did that, he would 
be guilty of contributory negligence and should not recover, and (100) 
you will answer that issue 'Yes'; or if you find that the situation 
there was apparently dangerous and that a man of ordinary prudence 
would not have put his hand there to take out or put in paper if the 
plaintiff did so, then you should find that the plaintiff was guilty of 
contributory negligence and should not recover.'' This charge gave the 
defendant all which he is entitled to, whether i t  is called contributory 
negligence or assumption of risk. Harvell v. Lumber Co., 154 N. C., 
260. Assumption of risk is the assumption by the employee of the risks 
of the vocation or employment properly managed and with machinery in 
good condition. But even if the defendant was entitled to have his plea 
of assumption of risk submitted to the jury, this was sufficiently done in 
the charge above quoted. Goins v. Training Xchool, 169 N.  C., 733; 
Zollicoffer v. Zollicofer, 168 N. C., 326; Hifiton v. Hall, 166 N. C., 417; 
Irv in  v. R. R., 164 N. C., 5 ;  Horton v. R. R., 162 N. C., 428; Garrison 
v. Machine Co., 150 N. C., 285; Boberfs v. Baldwin, 155 N.  C., 276. 
There is no exception to the charge of the court. 

I t  is passing strange that in view of the repeated decisions of this 
Court and the spirit of the age which demands care and humanity on 
the part  of employers in protecting employees from avoidable injuries, 
that cog-wheels should still be unboxed or necessary safety levers omitted 
to the infliction of mutilation upon those who are earning their daily 
bread by the sweat of their brows. We find 

No error. 

Cited: Lynch v. Dewey, 175 N.C. 159; Richatrdson v. Woodruff, 178 
N.C. 51; -7bifarshaEl v. Telephone Co., 181 N.C. 298. 

(Filed 7 March, 1917.) 

1. Contracts-Written-Interpretation-Intent. 
m e  courts will consider a written contract as a whole, where the 

writing admits of interpretation, in order to arrive a t  the intent of the 
parties, and will give every part thereof its legitimate effect. 

2. Same--Drainage Disti~icts-Petitioner-"Dismissed." 

Where in view af establishing a drainage district under the statute, the 
petitioners enter into a written contract with a surveyor, for his services 
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required thereunder, that he should be paid "out of the first proceeds 
from the sale of drainage bonds," but that should the action to establish 
the district be "disniissed," a certain less sum sho~ ld  be paid out of the 
funds of the petitioners, and the proceedings are regularly prosecuted, 
but dismissed by the clerk, from which no appeal was taken: Held, the 
use of the word "dismissed," without qualification, includes within its 
intent the dismissal thereof by the clerk; and the amount stipulated in 
that event only is recoverable against the petitioners and the sureties on 
their bond. 

3. Appeal and Emor-Reference-Findings. 
Findings of fact by the referee, n ~ p r o ~ e d  by the judge, upon s~~pporting 

evidence, are not reviewable on appeal, especially in this case, where the 
parties have agreed that they should be conclusive. 

4. Judgments-Collateral Attack-Contracts-Drainage Districts. 
Where the liability of petitioners to lay off a drainage district depends, 

according to their contract with the defendants, upon the "dismissal" of 
the proceedings, and it appears that the proceedings were regularly had 
in conformity with the statute and dismissed by the clerk, from whose 
judgment no appeal was taken, the judgment of the clerli cannot be 
collaterally attacked in an action against the petitioners upon the contract. 

(101) SFECIAL PX~CEEDIVC;,  heard by I17hedbee, J., upon the report of 
Junius D. Crimes, Esq., referee, a t  May Term, 1916, of PITT. 

The proceeding m s  brought for the purpose of establishing a drainage 
district, and on 7 April, 1914, a petition was filed before the clerk for the 
establishment of such a district along Little Contentnea Creek. On  
13  July, 1914, a petition  as filed by certain landowners asking that  addi- 
tional territory along Middle Swamp be added, and 011 2 July,  1914, a 
petition 71-as filed asking that  additional territory along Sandy Run be 
included. Process has been duly served on all the defendants. At the 
hearing of the original petition, 12  May, 1914, an order was entered 
appointing viewers, among whom mas A. S. Goss, a civil engineer and 
drainage engineer. A like order mas entered upon the filing of the peti- 
tions for the inclusion of additional territory. From time to time the 
viewers filed requests for exteneionr of time under the statute, and finally 
the preliminary report mas filed, as to  the 11-hole territory described in  
the various petitions. on 22 August, 1914, and proper orders were made 
for  a hearing thereon, proper notices given, and affidavits made as to the 
giving of the notices: protests of ~ a r i o u s  parties were heard, and on 
12 September, 1914, the date fixed therefor, the preliminary report was 
heard and passed 011 by the clerli, and after finding the facts as required 
by the statute, P i t t  Countp Drainage District, No. 1, was established, 
and under another order, entered on the same date, the preliminary report 
was referred back to the board of viewers to make to the court a complete 
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report, maps or surveys, plans, specifications, etc., on or before 12 Octo- 
ber, 1914. The record will disclose that the proceedings were correctly 
and properly conducted, and in  accordance with the statute. 

On 12 October, 1914, the final report of the board of viewers (102) 
was filed in accordance with the statute, and attached thereto 11-ere 
a schedule of the landowners, acreage, classifications, etc., and maps and 
profiles, as required by the statute. Objections were filed by persons 
included in the district, and heard, as appears from the record, none of 
mhich, however, has anything to do with this controversy. The hearing 
of the final ieport ivas continued from tinie to tinie by regular ordcr 6::- 

tered in the cause, all of which appear in the record, until 26 January, 
1915, when a final judgment was entered in the case, dismissing the same. 

Thereafter the Brett Engineering and Contracting Company, as 
assignee of A. S. Goss, filed their claim before the clerk of the court for 
the sun1 of $3,350 for serrices, and moved that the petitioners and their 
bondsmen be taxed with said amount. To this motion the petitioners filed 
an  answer, and the clerk of the court, on 30 April, 1915, signed a judg- 
ment denying the motion and dismissi~g same, to mhich the Brett Engi- 
neering and Contracting Company excepted and appealed. 

At the August Term, 1915, of the Superior Court, Judge Bond pre- 
siding, upon motion of the Brett Engineering and Contracting Company, 
the judgment of the clerk, upon the motion of the Engineering Company, 
was reversed, and all matters in controversy referred to J. D. Grimes, 
this reference being ordered on motion of said company. A h .  Grimes 
heard the matter, returned his report, stating his findings of fact and 
conclusions of law, mllich was col~firnied by Judge Whedbee at May Term, 
1916, of the Superior Court, after orerrding exceptions to said report 
filed by the Brett Engineering and Contracting Company. 

As the decision of the case turns upon the construction of the contract 
between the Brett Engineering Company and B. ;?I. Lewis and McD. 
Horton, and a similar contract between that conipany and R. L. Dayis, 
i t  will be necessary to a proper understanding of the matter that one of 
those contracts, with identical terms, be set forth, as follows : "For that 
portion of the Pi t t  County Drainage District lying along little Con- 
tentnea Creek and extending from about Beaver Dam Hole to about 
Adams Bridge, we propose to act as engineer, make all necessary surveys, 
prepare plans, estimates, etc., for the sum of $1,500; this $1,500 to be 
paid out of the first proceeds from the sale. I n  case the action to estab- 
lish the drainage district is dismissed by the clerk of the court, our fee 
for the serrices rendered up to and including the preliminary report will 
be $400, to be paid in cash out of the bond of the petitioners within thirty 
days after dismissal by the court." 
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The proposal of the engineering company was accepted by the 
(103) parties, B. If. Lewis and McD. fTorton, and constitutes their con- 

tract, and the other proposal was likewise accepted by R. L. Davis, 
and this forms his contract. The reference mas ordered at the request of 
the Brett Engineering Conipaiiy, with the consent of the other parties, 
and pro~ides  that the findings of fact shall be conclusive. 

The court entelwi judgment, upon the referee's report, against the 
plaintiffs and their sureties for the sums set forth therein, and the Brett 
Engineering Company, claiming that it is entitled to a larger amount 
under its contracts, appealed t~ this Cmrt .  

F. G. James '& Xon for plainfiff. 
H .  G. C'onnor, J T . ,  L I I Z ~  Skinner it Cooper for defendant. 

WALKER, J., after stating the case: The decisive question in this case 
is, what is the meaning of the contract? The ohject of all rules of inter- 
pretation is to arrive at the intention of the parties, and where the terms 
of the agreement ha7.e been reduced to writing, so that there is no dispute 
as to what they are, and they are so framed as to admit of construction, 
the intent must be gathered from a consideration of the entire instru- 
ment, the problem being, not what any part of the contract taken sepa- 
rately may mean, but what is the meaning of the contract when every 
part is given its legitimate effect. R. R. v. R. R., 147 N. C., 382; Him- 
mons v. Groom, 167 N. C., 271; Spencer v. Jones, 168  N. C., 291. We 
think that there is but one meaning to be deduced from the words of this 
contract, which is, that it was intended to provide for two contingencies. 
The first was that the proceeding should be conducted to its end, as con- 
templated by the statute, so that the drainage district would be fully 
established and the proceeding terminated in a final adjudication, or 
decree of confirmation, upon which depended the issuance of the bonds. 
I f  this event occurred, the engineering company should receive $1,500 
for its services, under the Lewis and Horton contract, and $900 and $700 
under the R. L. Daris contract. The second contingency was that the 
proceeding might stop short of a final decree, by a dismissal, in which 
event i t  was provided that petitioners and their sureties would be bound 
to pay the sum of $400 (or $250 by the other contract), within the time 
specified, for services rendered up to and including the preliminary 
report. The engineering company assumed the risk of the proceeding 
being stopped before reaching its final stage, when the bonds would be 
issued. I t  seems evidently to have been the purpose that the $1,500 and 
$900 should be paid out of "the first proceeds from the sale of drainage 
bonds," and not by the petitioners. The learned counsel who argued the 
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case so well in this court for the engineering company suggested that the 
requirement that the first payment should come out of the bonds 
is not conclusive as to the intent, and this may be so, and we are (104) 
so treating it, but it is the strongest kind of evidence as to what 
was the true meaning of the parties. The proposal was that the com- 
pany, or its assignor, would do the whole work for the specified amount 
and rely for compensation on the proceeds of the sale of bonds, and this 
offer was accepted by the petitioners. This part of the contract was 
clearly intended to exclude the idea of any personal responsibility of the 
petitioners for se large an amount, and there was no good reason vhy  
they should assume it. I f  the event upon the happening of which it was 
provided that the money should be paid and in a particular may had 
taken place, the money would hare been paid out of the fund designated 
for that purpose. But it failed to occur, because the proceedings mere 
dismissed, and the other event had happened, which fixed the liability of 
the petitioners at the smaller sums, or $400 and $250. I f  the enterprise 
succeeded throughout as designed at the beginning of it, the district 
would take the burden of paying for the work out of its bonds, but if it 
failed, by reason of a dismissal and before the final conclusion of the 
matter, the petitioners thought it fair, as there was no other way of pay- 
ment, that they should undertake to pay for the preliminary work; and 
this is all of their obligation, in this view of the case. Whether the peti- 
tioners were liable for the reasonable value of the services performed 
after the preliminary report was filed, we need not decide, as the com- 
pany has received a judgment upon the theory that it was so entitled to 
recover, and the petitioners have not appealed. 

The terms of the contract are broadly stated, riz. : "In case the action 
to establish the drainage district is dismissed by the clerk of the court, 
the $400 (and $250 in the second contract) should be paid out of the 
fund of the petitioners." F h i l e  in the other, or first e ~ e n t  named, the 
$1,500 (and $900 in the other contract) should be paid "out of the first 
proceeds from the sale of drainage bonds." When we compare, or con- 
trast, the two clauses, it appears clearly, me think, that the method of 
payment was intended to indicate who should be liable for the different 
amounts. The use of the word "disnlissed," without qualification, and in 
a general sense, shows that dismissal of any kind was intended. I n  other 
words, if the proceedings failed of their purpose, and were dismissed for 
any cause, the petitioners should pay $400 and $250, and their bondsmen 
should be liable with them. The proceedings were dismissed, and there 
has been no reversal of that judgment. I f  it was erroneous in law, it 
could be attacked only by an appeal, and, if irregularly entered, by a 
motion to set it aside. I t  is not contended that i t  was void, so that it 
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can be assailed collaterally. When the clerk denied the motion of the 
engineering company to tax petitioners and their sureties with the amount 

of their claim ($3,350), his judgment was reversed, and the order 
(105) of reference made. This had nothing to do with the prior dis- 

missal of the proceedings, but super~ened, and mas based upon the 
judgment of dismissal. 

The appellant has excepted to the referee's finding of fact, but they 
have been approved and confirmed by the judge upon evidence, and we 
do not in  such case review the finding. Cooper v. Middleton, 94 N. C., 
86; Harris v. Xmifh, 144 N. C., 440; -1IcCullers v. Cheatham, 163 N. C., 
63. Besides, the order of reference was by consent and at  appellant's 
request, and i t  was stated therein that the findings of fact should be 
conclusive. 

I n  discussing the case, we hare not referred specifically to the contract 
for the drainage of District KO. 1 along Middle Swamp, but the con- 
tracts are all alike in substance, and we selected the two contracts first 
mentioned in the case. The same reasoning extends to all of them, and 
our conclusion as to ea'ch is, therefore, the same. 

There are numerous exceptions and assignments of error, but v-e need 
not refer to any but those already considered. The main question in 
the case involves the construction of the contract, and a decision as to 
this sufficiently covers the case. We have kept within the limits of the 
appellant's brief, as me are required to do by the rule of this court. The 
statutes relating to the subject of drainage have been kept constantly in 
view, but we do not think that any of their provisions should induce us 
to give a different meaning to the contract. 

Affirmed. 

Cited: King v. Davis, 190 N.C. 741; Jones v. @assfevens, 222 N.C. 
413. 

C. D. HOLTOS v. ASA W. LEE. 

(Filed 7 March, 1917.) 

1. Malicious Prosecution-Trials-Malice-Burden of Proof. 
The plaintiff, in his action for malicious prosecution, must show malice 

of the defendant in having prosecuted the criminal action against him, 
and where the lack of probable cause is admitted, testimony, in the civil 
action, of the magistrate before whom the criminal case had been tried, 
%hat said prosecution was frivolous and malicious, and he taxed the 
plaintiff with cost," is incompetent, and its admission constituted re- 
versible error to the defendant's prejudice. 
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8. Appeal and Emor-Record-Issues-Mistake-Remanding Case. 

Where in the record on appeal in an action for malicious prosecution 
the issues set out therein are: (1) "Did the defendant cause the arrest 
and prosecutioll of the plaintiff?" ( 2 )  "Was the same done without 
prolbable cause?" (3)  "Was the same done without malice?" t o  each of 
which i t  appears that the jury has responded in the affirmative; umn 
which the defendant moved for judgment in the Supreme Court, but the 
plaintiff (appellee) contends there had been error in copying the third 
issue, and that in fact i t  was submitted as to whether the act was done 
"with" malice; and it further appears that the charge referred to the 
issue in conformity with appeIIee's contention, and the issues submitted 
had been lost and cannot be supplied: Held, the case is remanded for 
the Superior Court to ascertain the fact as to the issue, upon proper evi- 
dence, correct its record, and enter judgment in accordance with its 
findings. 

CIVIL ACTIOX, tried before Lyon, J., and a jury, a t  October (106) 
Term, 1916, of PAMLICO. The follo~q-iilg verdict was rendered: 

1. Did the defendant Asa TIT. Lee cause the arrest and prosecution of 
the plaintiff Church D. Holtoii, as alleged? Answer: "Yes." 

2. Was the same done without probable cause? Answer: "Yes." 
3. Was the same done without malice ? Snswer : "Yes." 
4. H a s  the criminal action terminated ? X~lswer  : "Yes." 
5. What damage, if any, has plaintiff sustained thereby? Answer: 

"$500.77 
Defendant appealed from the judgment thereon. 

2. T'. Rnzuls for plaintif. 
Brinson & Brinson and Cf. B. Tlzomas for defet idal~t .  

WALKER, J. The plaintiff brought this actioii to recol-er damages f o ~  
malicious prosecution. I t  appears tha t  the defendant had prosecuted 
the plaintiff before a justice of peace for the l a r c e i i ~  of money and a t  
the tr ial  the defendant was discharged for the lack of evidence to show 
probable cause. I t  is substantially admitted in  the pleadings that the 
criminal proceedings had terminated unfavorably to the prosecutor 
(defendant i n  this action), as the justice found that  there mas no 
probable cause upon which to bind the defendant (plaintiff herein) to 
court. The justice was called as a witness for the plaintiff and was per- 
mitted by the court to testify as to the contents of the record of his pro- 
ceedings, from which i t  appeared that  he had discharged the defendant 
(plaintiff in this action), as the el-idelice was insufficient to show prob- 
able cause, and tha t  "the court was further of the opinion that said 
prosecution was frivolous and malicious, and taxed the prosecutor (de- 
fendant in this action) with the costs." The defendant objected to  this 
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evidence and excepted to its admission. This exception is sustained. I t  
was admitted that this plaintiff had been discharged in the criminal 
proceedings, because there was no probable cause, so far  as shown by the 
evidence, and, therefore, it was not necessary to prove it. The only 
other fact contained in this record was the finding by the justice that 

(I the prosecution was frivolous and malicious" and his order taxing 
(107) him with the costs because it was so. The objection, therefore, 

was directed to this evidence, as being incompetent to prove 
malice, and we are of the opinion that it wa's inadmissible, and we have 
so held in similar cases. Coble v. Huffines, 133 N. C., 422, citing Cmey 
v. Sevatson, 30 Minn., 615, where the subject is fully discussed, and the 
reasons which have induced the courts to reject such evidence are clearly 
stated. I t  was necessary to show malice, as i t  was one of the material 
elements of the cause of action. "The burden of showing that the 
prosecution complained of was instituted maliciously and without prob- 
able or reasonable cause is, as we have seen, upon the plaintiff, and both 
of these elements must concur or the suit will fail ;  for if the prosecution 
were malicious and unfounded in matters of fact, but yet there was 
probable cause, the action for malicious prosecution cannot be main- 
tained." Newel1 on Malicious Prosecution (1892), p. 473, see. 12; Stan- 
ford v. Grocery Co., 143 N. C., 419; Downing v. Stofie, 152 N. C., 525; 
Motszrilger v. Sink,  168 N. CT., 548. Before punitive damages can be 
recovered express or particular malice must be shown. Stanford v. 
Grocery Co. and the other cases above cited. 

There is another question in the case. The record shows that the jury 
found, by their answer to the third issue, that the plaintiff was prose- 
cuted by the defendant without malice. I f  this be the true verdict, the 
defendant would be entitled to judgment; but plaintiff has applied for 
a writ of certiorari upon the ground that the issue submitted was, "Was 
the same done with malice?" to which the jury answered "Yes"; that 
the original issues, upon which the judgment was given, have been lost, 
and those in this record are not correctly copied in the particular indi- 
cated, and the mistake was not discovered until the argument of the case 
here, when for the first time the defendant claimed that he was entitled 
to  a judgment upon the verdict. The form of the verdict becomes ma- 
terial for the purpose of deciding whether we shall grant the defendant 
a judgment or new trial. There is no necessary conflict appearing in  
the record itself, but there is a conflict between the record and the case, 
as the judge, in his charge, refers to the issue as being in this form, 
"Was the same done with malice?" Where there is a conflict between 
the record and the case, the former controls. Threadgill v. Comrs., 116 
N. C., 616. The second issue is, ('Was the same done without probable 
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cause?" and in form the two issues are alike, one containing the inquiry 
whether the prosecution was without probable cause and the other 
whether it was without malice. I t  may be, therefore, that the issues as 
they now appear in the record are correctly drawn. The court below 
has the power to correct its own records and make them speak the truth. 
Instea'd of retaining the case and issuing a writ of cer t io~ar i ,  we direct 
that the court ascertain what the truth is in regard to this con- 
troversy. I f  the third issue is correctly stated, judgment will be (108) 
entered on the verdict for the defendant, but if i t  is not correctly 
stated, and the jury really answered it in favor of the plaintiff, then the 
court will amend the record accordingly, and grant a new trial for the 
error in admitting evidence as above shown. The court may hear such 
evidence as is competent and pertinent to the inquiry, including that of 
the judge who presided at  the trial. 

Error. 

Cited: McDonald v. McLendon, 173 N.C. 175; Harris v. ~Yingletary, 
193 N.C. 587, 588, 589. 

W. L. HALL & GO. v. NORl?OLIK SOUTHERN RAILlROAD COwI?ANY. 

(Filed 7 March, 1917.) 

Carriers of Goods - Order, Notify - Care of Another Carrier - Officious 
Transportation-Penalty Statutes-Appeal and Error. 

Where a carrier by water transports a shipment past its destination 
under an "order, notify" bill of lading, "care of" A., etc., railroad operat- 
ing at that point, and delivers it to another railroad, N., ete., the latter 
company should deliver the cotton to the consignor upon demand and 
exhibition of the bill of lading (Myers u. R. R., 171 N. C., 193) ; and 
when it refuses to do so, but carries it to the original destination a t  
additional charges for carriage, which the consignor has been obliged 
to pay, he may recover, of the carriers thus acting, the additional charges 
so paid; and a judgment as of nonsuit should not be granted. 

APPEAL by plaintiffs from Stacy,  J., at January Term, 1917, of PITT. 

W. P. Evans  for plaintiff. 
F. G. James & S o n  for defendant. 

CLARK, C. J. The plaintiff on 26 February, 1913, shipped 72 bales 
of cotton over the "Daniels Roanoke River Line" of steamers (one of de- 
fendants), consigned on the face of the bill of lading to "W. L. Hall, 
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Plymouth, N. C.," order, notify, "care of Atlantic Coast Line Railroad 
Company." This cotton was delivered to said company at Jones' Landing 
on Roanoke River about 35 miles above Plymouth. The Daniels Roanoke 
River Line carried this cotton down Roanoke River, but instead of stop- 
ping at  Plymouth, which is located on that river, where both the Norfolk 
Southern and Atlantic Coast Line have wharves, carried the cotton on 35 
miles further to Edenton, N. C., and there delivered it to the other 
defendant, the Norfolk Southern Railway Company, which hauled i t  
back over their tracks to Plymouth and switched i t  to the track of the 
Atlantic Coast Line Railroad, charging the plaintiff $72 in freight and 

$4 switching charges, which the plaintiff had to pay, besides 
(109) surrendering the bill of lading, before he could have the cotton 

delivered to the Atlantic Coast Line Railroad. 
While there was no tariff rate, shown in the bill of lading, from Jones7 

Landing to Plymouth, by the tariff rates which the defendants contend 
were in  effect the rate on a bale of cotton from Jones' Landing to Eden- 
ton, which is 25 miles beyond Plymouth, was 50 cents per bale. When the 
witness learned that the cotton had been carried by Plymouth to Eden- 
ton, he went to the latter town and, finding the cotton in the hands of 
the Norfolk Southern Railroad Company, presented his bill of lading 
and demanded that it be turned over to him there. This was refused, 
and subsequently the cotton was shipped back over the Norfolk Southern, 
and at  that point he paid the agent as above 50 cents per bale from Jones 
Landing to Edenton and another 50 cents from Edenton back to Ply- 
mouth, and $4 extra charges, making $76. 

According to the law of this State, the Daniels Roanoke River Line 
could not have charged more from Jones Landing to Plymouth than to 
Edenton, and there was nothing in the bill of lading which authorized 
the cotton to be shipped via Edenton. I t  was the duty of the Daniels 
Roanoke River Line to have delivered this cotton to the Atlantic Coast 
Line Railroad, at  Plymouth, which is a well known shipping point and 
where the record states that the Atlantic Coast Line, in whose care this 
cotton was shipped, had a wharf. It was an entirely officious act to 
carry the cotton on to Edenton, and for this no charge could have been 
made; and, having done so, it was the duty of said company to have 
brought the cotton back to Plymouth a t  its own expense. 

This cotton was shipped "order, notify"-that is, the shipper reta'ined 
the control over i t ;  and, as was held in  Myers v. Railroad, 171 N. C., 
193, quoting 2 Hutchison Carriers, sec. 660, "So long as the goods re- 
main the property of the bailor he may countermand any directions he 
may have given as to their consignment, and may at any time during 
the transit require of the carrier their redelivery to himself." This 
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doctrine is fully settled by the other authorities cited in Myers' case. 
Besides, in this case the shipper had not even consigned the goods by 
Edenton nor over the Norfolk Southern Railroad Company, whose 
agency was not necessary in shipping goods from Jones Landing to 
Plymouth. I t  may be that the Norfolk Southern Railroad Company 
was the "friend" of the Daniels Roanoke River Line, and the Atlantic 
Coast Line Railroad was not, probably for the reason that the latter 
parallels the Daniels River Line from Williamston to Plymouth, and is 
to'some extent a competitor; but if the Daniels River Line wished to 
give a job to its friend of hauling back the cotton from Edenton to 
Plymouth, and carried i t  on from Plymouth to Edenton for that purpose, 
i t  should have done so at  its own expense and not have doubled, 
or more, the mileage charged against the shipper. The unneces- (110) 
sary transportation from Plymouth to Edenton and back to 
Plymouth was 50 miles, being considerably more than the mileage from 
Jones Landing to Plymouth, where it should have delivered the cotton 
on the wharf which the record states the Atlantic Coast Line had at 
Plymouth. The law will not tolerate such doubling of charges against 
the shipper. 

On the facts in evidence the judge was in error in directing a nonsuit 
against the plaintiff, who seeks to recover the overcharge against him. 
The plaintiff also joins a charge for the penalty in exacting the over- 
charge. This penalty is prescribed by statute to prevent imposition on 
shippers and consignees who have to pay the charges of carriers before 
they can get their goods, as the plaintiff had to do on this occasion. 
Tilley v. R. R., 172 N. C., 363. We do not, however, pass upon the right 
of the plaintiff to recover the penalty, but leave that matter open until 
the fact? are clevelop~d at the trial on the merits. 

The judgment of nonsuit is 
Reversed. 

R. E. HARlRIS v. THE NORFOLK SOIUTHBRN RAILROAD OOMPANY. 

(Filed 14 March, 1917.) 

1. Carriers of Goods -Warehousemen - Act of God - Concurring Negli- 
genre-Proximate Cause. 

While a wind and painstorm of such unusual vioIence that it couId 
not reasonably have been anticipated, and which solely caused damage 
'to goods stored in the warehouse of a common carrier, is regarded as an 
act of God, for which the carrier may not be held responsible, the carrier 
may not escape liability when its own negligence, in regard to  improper 
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construction or ill-repair of its warehouse concurred as a proximate cause 
of the loss or damage sustained, or without which i t  would not have 
occurred. 

2. Appeal and Error-Issues Tendered. 
The refusal of the court to submit issues tendered is not erroneous, 

when those submibted are fully sufficient to present adequately and prop- 
erly every matter involved in the controversy. 

3. Appeal and Error-Tkials-Evidence-Harmless Error. 
T!he rejection of evidence on the trial of the cause which could not 

have had any appreciable effect on the result will not be held for reversible 
error. 

BROWN, J., dissenting. 

(111) CIVIL ACTIOR to recowr value or damage for the loss of two 
shipments of goods over defendant railroad, consigned to plaintiff, 

the owner, at  Washington, N. C., tried before L y o n ,  J., and a jury, at 
September Term, 1916, of PITT. 

There was evidence on part of plaintiff tending to show that the goods, 
to the value of about $1,000, on 2 and 3 September, 1913, were held by 
defendants as common carriers, and were at  the time in a warehouse of 
the company situate on and over the river at  Washington, N. C., awaiting 
reshipment to plaintiff, who was doing business at  Falkland, and that the 
same had never been delivered to plaintiff or to any one for him. 

Defendants resisted recovery on the ground, chiefly, that on 3 Septem- 
ber, 1913, the goods and the warehouse in which the same were held were 
destroyed by a storm of wind and rain of such unexpected and unusual 
extent and violence that defendant company was relieved of liability for 
the loss, and offered much evidence tending to support its position. 

Plaintiff replied, and there was some evidence tending to show, that 
the warehouse on the river was improperly and unsafely built and that 
its destruction was due to this fact rather than to the storm, as defend- 
ant contended, and, further, that after defendant had warning of the 
storm and its nature and with facilities at hand for removing the goods 
from'the exposed position, i t  did not make proper efforts to do so. 

On issues submitted, the jury rendered the following verdict : 
3 .  T e r e  the goods damaged and destroyed by the negligence of the 

defendant, as alleged in the complaint? Answer : "Yes." 
2. If so, what damage is plaintiff entitled to recover? Answer: 

"946.15". 
Judgment, and defendant excepted and appealed. 

Sk inner  & Cooper  for plaint i f  
L. J .  Moore  for defendant. 
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HOKE, J. The podion  is fully recognized here and elsewhere that 
a wind and rain storm of unusual exteut and violence, one "so far out- 
side of the ordinary range of human experience that the duty of exer- 
cising ordinary care does not require that i t  be anticipated or provided 
against," is an act of God, within the meaning of the principle which 
ordinarily relieves a common carrier of liability in such cases. 29 Cyc., 
p. 441. ,4nd it is further held that, in order to its proper application, 
the negligence of the carrier must not have concurred as a proximate 
cause of the loss complained of. Under a charge of the court below, in 
fu!l recognition of these principles, the jury have answered the issues 
for the plaintiff, and we find no error in the case on appeal and 
exceptions noted which justify us in disturbing the results of (112) 
the trial. 

I n  Shearman and Redfield on Negligence, 1613 (6th Ed.), it is said: 
"The rule is the same when the act of God or accident combines or concurs 
with the negligence of the defendant to produce the injury as when any 
other efficient cause combines or concurs. The defendant is liable if the 
injury would not have resulted but for his own wrongful act or omission." 
I n  Barrows on Negligence, p. 23, the position is stated thus: "When a 
negligent or wrongful act is followed by an extraordinary natural occur- 
rence which connects the act with consequent injury, the wrongdoer is 
still liable, and this is true even if the original negligent act without the 
occurrence of the natural phenomenon would not in itself have produced 
harm," and Moore on Carriers (2d Ed.), p. 308, is to the same effect. 
The principle as stated in these authorities has been approved by deci- 
sions in our own Court (Ridge t i .  R. R., 167 N. C., pp. 510-52'7; Ferebee 
v. R. R., 163 N. C., pp. 351-54), and are in accord with doctrine very 
generally prevailing on the subject. The refusal to submit certain issues 
tendered by defendant, directed more specifically to the character and 
effects of the storm, cannot be sustained, those submitted being fully 
sufficient to enable the parties to present adequately and properly every 
(( matter involved in the controversy." Zollicoffer v. Zollicoffer, 168 
N. C., 327; Rc~refoot v. Lee, 163 N. C., 89. 

The objections to the rnlings of the court on questions of evidence are 
without merit and could have had no appreciable effect on the result. We 
find no reversible error in the record, and the judgment for plaintiff is 

Affirmed. 

B~own-, J., dissents. 

Cited: Perry 2.. Alfg. Co., 176 N.C. 12 ;  Lawrence v. Power Co., 190 
N.C. 670. 
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J. B. TAYLOR v. NEUSE LUMBER COMPANY. 

(Filed 14 March, 1917.) 

1. Master and S e r v a n t s a f e  Place to  Work-Approved Instrumentalities-- 
Negligence-Evidence. 

Upon evidence tending to show that the defendant had employed the 
plaintiff, a skillful and experienced mechanic, to Look after and keep in 
repair his piping, engines, boilers, and other machinery, and that the 
plaintiff had informed him that a certain joint, L, made of cast-iron, was 
unsafe for the purpose for which it was used ; that i t  should be malleable 
iron or brass, which the defendant disregarded, and i t  resulted in the 
injury complained of and received by the plaintiff in the discharge of his 
duties, i t  is sufficient to be svbmitted to the jury upon the issue of 
defendant's actionable negligence, though the L joint and other instru- 
mentalities used in connection therewith are shown to be those which 
were known, approved, and in general use for like purposes a t  the time. 

2. Samc-Independent Cause--Proximate Cause--Contributory Negligence. 
While employed by the defendant to look after its engines, pipes, boil- 

ers, etc., the plaintiff was working a t  the back of a boiler, and hearing an 
explosion, he went to investigate. He was prevented from seeing his way 
by the escape of steam occasioned by the defendant's negligent use of an 
improper elbow in the piping in front of the boiler, and he stepped or 
slipped into the boiler pit, in which hot water had accumulated from the 
escaping steam, which he could not see for the steam, resulting in the 
injury complained of. Held, the slipping of plaintiff's foot was not an 
independent cause, relevant in this case only to the issue of contributory 
negligence; and the negligent use of the elbow, resulting in the escape of . 
the steam, was a continuing cause and proximate to the injury. 

(113j CIVIL ACTION, tried before Lyon, J., a t  October Term, 1916, of 
CRAVEN. 

This is an  action to recover damages for personal injury caused by 
falling i n  boiling water, which had escaped from a steam pipe which 
burst i n  a mill of the defendant, and a t  the close of the testimony the 
defendant moved for a judgment of nonsuit, which was refused, and 
the defendant excepted. 

The plaintiff was employed to look after and keep in repair the piping, 
boilers and engines, and his duty required him to be in  the boiler and 
engine room. A t  the time of the explosion he  was in back of the boiler 
engaged i n  rolling tubes, and when he came out of the boiler the explosion 
occurred. H e  then welit around in front  of the boiler and the fire room 
and went forward to look a t  the inspirator to see if tha t  was all right, 
and stepped or slipped in the pit  in front  of the boiler, where boiling 
water had accumulated from the pipe which exploded. 
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The allegation of negligence is that the elbow was defective in that i t  
was made of cast-iron when i t  ought to have been malleable iron or brass. 

The jury returned the following verdict: 
I. Was plaintiff injured by the negligence of the defendant, as alleged 

in the complaint ! "Yes." 
2. I f  so, did plaintiff by his own negligence contribute to his injury? 

"NO." 
3. What damage, if any, is plaintiff entitled to recover? "$2,000." 
Judgment was entered upon the verdict in  favor of the plaintiff, and 

the defendant appealed. 

D. L. Ward and E. M. Green for plaintiff. (114) 
Moore d D u r n  and Guion & Guion for defeadant. 

ALLEN, J. The appeal presents two questions for decision: (1) I s  
there evidence of negligence? (2) I f  so, is there evidence that this 
negligence was the proximate cause of the injury to the plaintiff? 

I n  considering the evidence of negligence we must keep in mind the 
duty imposed upon the defendant, because negligence is the breach of 
a legal duty, and i t  is only when we have a clear conception of the duty 
that we can properly appreciate evidence bearing upon its breach. 

I t  is conceded by the defendant that it was under a legal obligation 
to provide the plaintiff a reasonably safe place to work and reasonably 
safe machinery and appliances, but it contends that it has shown that i t  
furnished machinery and appliances, approved and in general use, and 
that this is a full performance of its duty. 

This is not, however, a final test; and if it was defective and unsafe 
machinery could be used by all doing a like business, and the larger 
the number using such machinery the stronger would be the evidence 
of its being approved and in general use, and the greater the freedom 
from liability. 

The rule, as applicable to the facts in this record, is correctly stated 
by Justice Hoke in Ainsley v. Lumber Co., 165 N. C., 122 : "A11 employer 
owes it as a duty to his employee working at machines driven by mechani- 
cal power and more or less dangerous and intricate, to supply him with 
appliances, etc., which are reasonably safe and suitable, and to exercise 
the care of a prudent man in looking after his safety; and this duty may 
not always be fully discharged by furnishing him such implements and 
appliances as are 'known, approved, and in general use' " ; and by Justice 
Walker in  Dunn v. Limber Co., 172 N.  C., 129 : "It is not always a full 
performance of the master's duty to provide merely for his servant imple- 
ments and appliances which are known, approved, and in general use. 
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He  will still be liable for any injury proximately resulting from a failure 
to perform that duty in any other respect. H e  is not permitted to put 
defective machines or appliances in  the hands of his servant with which 
to do the work, even though they may be of the requisite model, or type, 
and if he is negligent in so doing, and thereby causes injury to the servant, 
he must answer in damages for the wrong. Aimley v. Lumber Co., 165 
N. C., 122, 81 S. E., 4; Kige~  21. Scales Co., 162 N.  C., 133, 78 S. E., 76. 
This rule has frequently been recognized by us in negligence cases. I t  is 
a part of his obligation to furnish appliances "which are known, ap- 
proved, and in general use," but not necessarily all of i t ;  and if he com- 
plies with that part of i t  and is otherwise negligent in not supplying a 

reasonably safe place for the work to be done, or reasonably safe 
(115) machinery, tools, and appliances with which to do it, he falls short 

of the legal measure of his duty. 
I s  there evidence of a breach of this duty in that the defendant fur- 

nished unsafe machinery? 
The plaintiff was employed by the defendant to look after and keep 

in repair the piping, engines, boilers, and other machinery, and there 
is no evidence that he was not competent. 

H e  was, therefore, recognized by the defendant as a skillful, experi- 
enced mechanic, whose opinion could be accepted as to the safety of 
machinery, and he testified that the elbow, called an L, in  which the 
explosion occurred and from which the boiling water came, was made 
of cast-iron, and that "Before that 'L' was put in there that blew out, 
I had a conversation with Mr. Walker about its being safe to put it in 
there. I told him i t  wasn't safe to put a cast-iron in the fire like that;  
it ought to be malleable iron or brass." 

This evidence, while in the form of a conversation with the superin- 
tendent of the defendant, is in  effect a statement that the elbow was 
unsafe, and the fact that i t  was not objected to gives indication that the 
witness was known to be an expert. 

Gabe Whitfield, another witness for the plaintiff, testified: "I remem- 
ber the occasion when this elbow was put in. I don't know who brought 
it there. Mr. Walker furnished it to Mr. Taylor and Mr. Taylor told 
him it would be best to put in malleable iron because that boiler had 
high pressure and i t  would not stand the pressure, and Mr. Walker told 
him to put it in, and he put it in. I was engineer at that time." 

The explosion, occurring as it did at the precise point of danger indi- 
cated by the plaintiff, is also strong corroboration of his opinion. 

There is, therefore, evidence that the defendant furnished unsafe 
machinery, and that i t  had knowledge of the danger, and this would be 
a breach of duty and negligence. 
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I s  there evidence that this negligence of the defendant was the proxi- 
mate cause of the injury to the plaintiff? 

As was said in Paul v. R. R., 170 N. C., 232, "Much' of the difficulty 
in  the application of the doctrine of proximate cause arises from the 
effort on the part of the courts to give legal definition to what is essen- 
tially a fact, and in most cases for the determination of a jury." 

The rule generally adopted and approved is as stated by Mr. Justice 
Strong in R. R. v. Kdlog, 94 U. S., 469. H e  says: "The true rule is  
that what is the proximate cause of an injury is ordinarily a question 
for the jury. It is not a question of science or of legal knowledgs. It 
is to be determined as a fact, in  view of the circumstaiices of fact 
attending it. The primary cause may be the proximate cause of (116) 
a disaster, though i t  may operate through successive instruments, 
as an article at  the end of a chain may be moved by a force applied to 
the other end, that force being the proximate cause of the movement, or, 
as in the oft-cited case of the squib thrown in  the market place. 2 B1. 
Rep., 892. The question always is, Was there an unbroken connection 
between the wrongful act and the injury-a continuous operation? Did 
the facts constitute a continuous succession of events, so linked together 
as  to make a natural whole, or was there some new and independent 
cause intervening between the wrong and the injury? . . . We do not 
say that even the natural and probable consequences of a wrongful act 
or omission are in  all cases to be chargeable to misfeasance or non- 
feasance. They are not when there is a sufficient and independent cause 
operating between the wrong and the injury. I n  such a case the resort 
of the sufferer must be to the originator of the intermediate cause. But 
when there is no intermediate efficient cause, the original wrong must 
be considered as reaching to the effect, and proximate to it. . . . I n  the 
nature of things there is in every transaction a succession of events 
more or less dependent upon those preceding, and i t  is the province of 
the jury to look a t  this succession of events or facts and ascertain 
whether they are naturally and pobably connected with each other by 
a continuous sequence, or are dissevered by new and independent agen- 
cies, and this must be determined in view of the circumstances existing 
a t  the time." 

Again, the same judge says in hs. CO. v. Boone, 95 U. S., 117: "The 
proximate cause is the dominant cause, not the one which is incidental 
to that cause, its mere instrument, though the latter may be nearest in 
time and place. The inquiry must always be whether there was an 
intermediate cause disconnected from the primary fault and self-operat- 
ing, which produced the injury." 
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I n  Hurvell v. Lumber GO., 154 N. C., 261, this statement of the law 
was approved, the Court saying: "Proximate cause means the dominant 
efficient cause, the cause without which the injury would not have 
occurred; and if the negligence of the defendant continues up to the 
time of the injury, and the injury would not have occurred but for such 
negligence, i t  is not made remote because some act, not within the 
control of the defendant, and not amounting to contributory negligence 
on the part of the plaintiff, concurs in causing the injury." 

Applying these principles to the evidence, the question of proximate 
cause was for the jury. 

The plaintiff, according to his evidence, which must be accepted on a 
motion for judgment of nonsuit, was where he had a right to be in 

(117) the performance of a duty; the steam, as he says, prevented him 
from seeing the boiling water, and he has been absolved from the 

charge of contributory negligence by the jury. 
The motion for nonsuit docs not rest on the ground of contributory 

negligence, and there is no exception directed to the second issue, and 
the jury might well say that there was "a continuous succession of events 
so linked together as to make a natural whole," from the defective elbow 
to the plaintiff's injury. 

The fact that the foot of the plaintiff slipped, throwing him into the 
water, is not an intervening cause, and is only relevant on the question 
of contributory negligence, as is held in Aiken v. Mfg. GO., 146 N. C., 
324; West v. Tanmifig Go., 154 N. C., 48; Lynch v. Veneer Co., 169 
N. C., 170, in all of which cases recoveries were sustained because of the 
negligence of the defendant, although the plaintiff in each would not 
have been injured if his foot had not slipped. 

The case of Nelson v. R. R., 170 N. C., 170, is not in point. There 
was in  that case no evidence of negligence, and it was correctly stated 
that the immediate cause of the accident was the slipping of the foot. 

We are, therefore, of opinion that the motion for judgment of nonsuit 
was properly denied. 

No error. 

Cited: Hassell v. Daniels, 176 N.C. 101; Cook v. Mfg. Go., 182 N.C. 
209; Moore v. Iron Works, 183 N.C. 440; Lacey v. Hosiery Co., 184 
N.C. 22; Hinnant v. Power Co., 187 N.C. 293, 296; Campbell v. Laun- 
dry,  190 N.C. 654; E e ~ l e y  v. Kirk,  191 N.C. 695; Inge v. R.R., 192 
N.C. 530; Lowe v. Taylor, 196 N.C. 278; Dickey v. R.R., 196 N.C. 728; 
Godfrey 2). Conch Co., 201 N.C. 266; Poplin v. Adickes, 203 N.C. 727. 



N. C.] SPRING TERM, 1917. 

THE DOVEiR LCTMBER OOMPANY v. BOARD O F  COMIMISSIONERS O F  
MOlSELEY CREEK DlRAINAGE DISTRICT ET US. 

(Filed 14 March, 1917.) 

1. Drainage Districts-Assessments - Summons - Parties -Injunction- 
Statutes-Mortgages. 

The provision of our drainage law that summons be served on defend- 
ant landowners within a proposed drainage district is mandatory, and 
when it appears that one of them, having an interest within the meaning 
of the statute, has not (been served, and it does not appear that he was an 
apparent party, an order laying an assessment on his property is void, and 
'the proceedings as they relate to him are a nullity, and the assessment 
may be restrained. Banks v. Lane, 170 N. C., 14, holding a mortgagee 
not a necessary party, cited and distinguished. 

2. Drainage Districts-Timber Deeds-Assessments-Standing Timber- 
Personalty. 

With regard to our drainage statutes, a conveyance of the timber, under 
the usual deed, providing for  its cutting and removal from the land within 
a stated period, is regarded as a severance thereof from the land, and the 
grantee in the deed is not liable for an assessment for drainage purposes 
laid thereon ; though theretofore, and for the purposes of the conveyance, 
i t  is regarded as realty, while standing. 

CLARK, C. J., concurring in part; ALLEN, J., concurring. 

ACTION to enjoin an  annual assessment of $1,992.50 each year (118) 
for five years made against plaintiff's timber by defendants. The 
cause was heard by Lyon, J., at November Term, 1916, of CRAVEN, upon 
an agreed state of facts. His Honor held that the assessment was valid 
and came within the terms of the drainage laws, and dissolved the in- 
junction. Plaintiff appealed. 

D. L. Ward, Moore & Dun% for plaintif. 
Guion & Guiow for defendants. 

BROWN, J. The case agreed substantially sets forth these facts: The 
Dover Lumber Clompany, a corporation, owned certain rights to cut 
standing timber upon the lands of the West estate, situated within the 
Moseley Creek Drainage District. The timber was conveyed to pla'intiff, 
with the privilege of removing i t  within a stipulated period, prior to the 
formation of the drainage district. 

When the district was formed the plaintiff was not made a party nor 
served with summons, neither was the particular timber or the plaintiff 
referred to anywhere in  the proceedings. No summons was issued against 
the plaintiff, and there was no apparent service upon it. 
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The owner of the land known as the West estate was a party and an 
assessment was levied against the land. The grounds upon which plain- 
tiff asks injunctive relief are: (1)  That plaintiff has had no notice of 
and is no party to the drainage proceeding; (2) that standing timber, 
the title to which has been severed from the land by conveyance, is not 
the subject of assessment under the statute. I t  is contended that injunc- 
tion is not the proper remedy. 

The plaintiff was not only not served with summons or other notice in 
the drainage proceedings, but was not an apparent party. The judg- 
ment was, therefore, absolutely void as to it, and could be attacked 
collaterally. Had  plaintiff been an apparent party and had there been 
apparent service on it, then the remedy would be by motion in the cause. 
Where i t  appears on the face of a legal proceeding that a party against 
whom execution is issued has not been made a party, and that there has 
been no service of summons, the judgment is void as to him and its 
enforcement will be restrained. Bowman v. Ward, 152 N. C., 602. 

Our drainage statute is mandatory in requiring a "summons to be 
served on all the defendant landowners who have not joined in  the peti- 
tion and whose lands are included in  the proposed drainage district." 
The drainage laws of North Carolina have been largely copied from the 

acts in  Indiana and Illinois, and following the construction of 
(119) these acts in these and other States for the long period of time the 

acts have been in  force, i t  is essential that notice of summons in 
all such proceedings be given to all parties who will be affected thereby. 
Sites v. &filler, 120 Ind., 19, citing numerous authorities; finney v. 
Ball, 68 Mich., 625; Curram v. flidney Co., 47 Minn., 313; Baltimore, 
etc., R. R. v. Wagner, 43 Ohio State, 75. I n  those States it is held that 
where the mandate of the statute is that notice shall be given in the 
manner and for the time therein prescribed, before the time fixed for the 
hearing of the petition, failure to give this notice as required will render 
invalid any assessment against a person who is not so notified. Yolo (70. 
Reclamation District v. Burger, 122 Cal., 442; Craig v. People, 188 Ill., 
416; McMu1le.n v. State, 105 Ind., 334. 

I n  the Supreme Court of the United States i t  ha's been held in the 
enforcement of a drainage assessment, the question of due process of 
law does arise where the defense goes to the validity of the service. 
Hager v. Reclamation District, 111 U. S., 701. 

The case of Banks v. Lane, 170 N. C., 14, differs materially from this. 
I n  that case i t  was held that where the landowner had been made a party 
and the land duly assessed, a mortgagee need not be made a party, as the 
proceeding is one in rem, and the draining of the land inured to his 

164 
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benefit as well as to that of the mortgagor; hence the mortgagee could 
not restrain the collection of the assessment. 

Upon rehearing, 171 N. C., 505, there were two concurring opinions, 
with one justice dissenting i n  toto. Mr. Justice Walker concurred in  
the decision that the remedy was by motion in  the original proceedings, 
upon the ground that it did not appear affirmatively on the face of the 
Craven judgment that there was no service of the summons. The writer 
concurred upon the same ground, and further, that i t  did appear that the 
lands belonging to Mrs. Spivey were set out and embraced in the drainage 
pmceedings and were duly assessed ir, her nslme as one of the landowners 
within the drainage district. 

One of the essentials of a proceeding i n  rem i s  that the property sought 
to be charged shall be identified by description in the proceedings. Noth- 
ing of the sort appears in this drainage proceeding. The owner of the 
timber lease had no right to assume that his timber would be separately 
assessed because the owner of the land upon which it grew had been made 
a party. The assessment of the timber lease appears to have been an 
afterthought of the viewers, and does not appear to have been contem- 
plated when the proceeding was first initiated. 

The second position of plaintiff is that a timber lease does not come 
within the letter or spirit of the statute and is not assessable for 
drainage purposes. I t  appears to  us that that proposition is (120) 
undoubtedly correct. 

When standing timber is severed by conveyance from the land, with 
the right to cut and remove within a given period all timber of a certain 
size, i t  is no longer a part of the land. The owner of the timber is not 
a freeholder or landowner from the mere fact of owning a timber lease. 
I t  is true, we have held that timber is to be considered as land for pur- 
poses of conveyancing, but i t  does not follow the land after i t  has been 
so conveyed and is no longer a part and parcel of it. 

The statute provides for issuing drainage bonds to be paid in annual 
installments by assessments on the lands. These assessments "shall 
constitute the first and paramount lien, second only to county and State 
taxes." 

I f  the standing timber is assessable separate from the land, and if the 
assessment is a lien on the timber, the owner of the bond can restrain 
the cutting of the timber until the bonds are paid, and if the term for 
cutting is less than ten years, the owner of the timber would lose all of 
it, as he could not cut within the ten years and the timber not cut within 
that time would belong to the owner of the land. 

The statute requires only landowners to be made parties in such drain- 
age proceedings, and that the proceeding shall be initiated only by a 
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majority of the "resident landowners." I t  provides that for purposes of 
assessment the lands shall be divided into five classes, and that "the 
degree of wetness of the lands, its proximity to the ditch or a natural 
outlet, and the fertility of the soil shall be considered in  determining 
the amount of benefit it will receive by the construction of the ditch." 
I t  is useless to quote further from the act. I t  i s  sufficient to say that 
its entire context plainly indicates that timber leases, such as the one 
held by plaintiff, do no$ come within its purview, and that its purpose 
is to facilitate the drainage of lands for agriculture. 

I t  was well known to the General Assembly that much of the standing 
timber upon the lands of this State has been sold, with the right to cut 
and remove it limited, as in this case, to a few years. Had it been 
intended by the statute to embrace such leases within its terms, the 
Legislature would have said so and doubtless have provided a method 
of assessment measured by the benefit, if any, accruing to the timber 
exclusively during the actual existence of the lease, and not, as in this 
case, amounting to practical confiscation. 

The judgment is reversed and the cause remanded to the Superior 
Court of Craven County with direction to enter judgment for plaintiff 
in accordance with this opinion. 

Reversed. 

(121) CLARK, C. J., concurs on the first ground, that the plaintiff, 
owner of the timber interest in the land, was not made a party in 

the drainage proceeding and has had no day in court. I n  Banks v. Lane, 
170 N.  C., 14;  s. c., 171 N. C., 505, the landowner had been made a party, 
and was duly assessed. The Court held that such proceeding was in rem 
and that the notice to the owner was sufficient, for the mortgage was only 
an encumbrance, and it was also to be presumed that the mortgagee was 
benefited by the enhancement of the value of the land, which was security 
for the debt. 

I dissent, however, as to the second point, which, besides, is merely 
an obiter dictum, since the proposition cannot arise after holding that 
the plaintiff has not been made a party and that the whole proceeding 
was void as to it. I f  the plaintiff had been made a party, of course, i t  
would be bound by any judgment or assessment from which it did not 
appeal. Moreover, the conveyance of the timber right has been often held 
by this Court to be a conveyance of the realty. Timber Co. u. Wells, 
171 N. C., 264, and cases cited. I f  the timber had not been conveyed at 
the time of the judgment in this drainage proceeding, the land with the 
timber on i t  would have been assessed its due share for the payment of 
the bonds and the expenses of the proceeding. The owner, having parted 
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with the valuable timber interests, would not be assessed for the same 
valuation on the land as he would have been before such conveyance. 
I f  the valuation assessed against his land was reduced by the value of 
the conveyance of the timber, of course, the owner of such timber right 
would be assessed for the value of such timber as was standing and uncut 
at  the time the assessment and valuation were made. I t  is true, the con- 
veyance may be called a lease, but it is not a lease in the ordinary sense 
of a lease of a house or farm, which takes nothing from the value of the 
realty, but it is a conveyance of an interest for years in  the land. Till 
the timber is cut the land cannot be used for any other purpose, and the 
gradual cutting of the timber will impair the value of the tract. 

Whatever the value of this conveyance for years is at  any given time, 
i t  is liable for taxation, Revisal, 5225; Laws 1915, ch. 286, sec. 32, which 
provide that when any "mineral, quarry, or timber right" is owned by 
other than the owner of the fee, such right shall be listed and taxed in the 
name of its owner, such right and the fee being assessed separately. Of 
course, therefore, i t  is liable for an assessment of its value in forming a 
drainage district. There are thousands of acres of timber held by lumber 
companies which are very valuable, and to hold that such timber rights 
are not liable to taxation, or for an assessment in the drainage district 
which may embrace them, would be to exempt a very great prop- 
erty, many millions of dollars, from liability either to taxation or (122) 
assessment for any local purpose. I f  liable to taxation as realty, 
they must be equally subject to local assessments. 

I n  laying a local assessment, whether it is for paving or for fencing 
or for a drainage district or other purpose, the question is not whether 
the particular property is benefited, but what is its valuation. There is 
some modification under the terms of the statute in  proceedings for 
drainage, having regard to the benefit to each tract; but when the tract 
is assessed and the timber interest is sold off, whether before or after 
the assessment, such timber interest should be assessed in the proportion 
that the timber right bears to the value of the whole tract. 

ALLEX, J., concurring: Standing timber is real property for the 
purpose of devolution and transfer, but the owner of the timber does 
not own the soil. He  has merely the right to the support of the soil for 
his timber during his term, and has no right to cut ditches at  pleasure, 
and if so, i t  would not seem that he could impose this burden on the 
owner of the soil. 

Nor are the assessments based on a valuation of the property, as taxes 
are, but on the amount of benefit to the property assessed. "The founda- 
tion of the right to levy assessments is the particular benefit received 
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by the land assessed," and "There can be no assessment in excess of the 
benefit received" or "where there is no benefit." 9 R. C. L., 953. '(The 
benefit must be certain." 9 R. C. I,., 954. 

The last principle seems to have been violated by the assessors, as 
i t  is not within the bounds of probability that the gum timber of the 
plaintiff could be benefited by the proposed drainage in the amount of 
$9,962.50, the assessment laid on the plaintiff's timber, during five years, 
to which time its right to cut is limited. 

A brief summary of parts of the drainage act also demonstrates, I 
t h i ~ k ,  that the assessment of timber was not w i t h  the contemplation 
of the General Assembly. 

Section 1: The drainage districts are formed "for the purpose of 
draining and reclaiming wet, swamp, or overflowed lands." 

This shows that the main purpose of the act is agricultural. The 
owner of the timber has no wet, swamp, or overflowed lands to be drained 
or reclaimed. H e  owns nothing except the timber. 

Section 2: The petition for the establishment of a district may be 
filed by a majority of the resident landowners, or by the owners of three- 
fifths of the land. 

Suppose four nonresidents own all the land in the proposed district, 
and they sell different parts of the timber to five nonresidents. Could 

these five file a petition against the will of those who own the soil, 
(123) or could they by refusing to join in the petition prevent the other 

four, who own the soil, from the possibility of establishing a dis- 
trict. I f  they are landowners within the meaning of the statute, they 
have this right. 

Section 12 : I n  making assessments the appraisers must consider 
"degree of wetness" of land, "its proximity to the ditch," and "the fer- 
tility of the soil," "in determining the amount of benefit it will receive 
by the construction of the ditch." 

"It" evidently refers to "soil." 
Section 19:  The three drainage commissioners are to be appointed 

from those receiving the vote of a majority of the owners of land. 
I f  there are four owners of the soil and five owners of timber, can the 

five elect the comnzissionera ? They can if they are owners of land within 
the meaning of the statute. 

Section 31 : The assessments are against "the several tracts of land." 
I s  a timber holding ever referred to as a tract of land? 

The amount shall be assessed against "the several tracts of land" 
according to "the benefit receired." 

Does gum timber receive any appreciable benefit within five years ? 
Section 32: Provides for bond issue for construction of the im- 

provement. 
168 
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Section 34: These bonds are to be paid in  ten annual installments 
out of the assessments, which "shall constitute the first and paramount 
lien, second only to county and State taxes." 

I f  the standing timber is assessable separate from the land, and if the 
assessment is a lien on the timber, the owner of the bonds can restrain 
the cutting of the timber until the bonds are paid, and if the term for 
cutting is less than ten years, as in this case, the owner of the timber 
would lose all of it, as he could not cut within the ten years because to 
permit him to do so would decrease the security of the bondholder and the 
timber not cut within that time would belong to the owner of the soil. 

Section 37: This act is "to promote the leveeing, ditching, draining, 
and reclamation of met and overflowed lands." The owner of the timber 
has no "wet and overflowed lands." 

I t  is urged, however, that if this construction prevails, i t  will enable 
the owner of the land to sell his timber, thereby depreciating the value 
of his land, and that this will have the effect of decreasing his assess- 
ment and of increasing the assessment of his neighbor; but this position 
is upon the erroneous idea that the assessments are based on values and 
not benefits. 
I think no instance can be found of the establishment of a drainage 

district except for the purpose of reclaiming lands for cultivation, 
and as the timber must be cut and removed before the proposed (124) 
improvement is complete, the sale of the timber with a limited 
time for its removal would rather increase the value of the land than 
decrease i t  for the purpose of the act, which is for cultivation. 

Cited: Taylor v. Comrs., 176 N.C. 225; Daugherty v. Comrs., 183 
N.C. 151; Wood ?i. Hughes, 155 N.C. 156. 

DOREMUS L. SMITH v. SUSAN E. SMITH ET AL. 

(Filed 14 March, 1917.) 

1. Equity-Cloud on Title-Wills-Devise-Remaindermen-Statutes. 
A court of equity may entertain a suit to remove a cloud upon the title 

of one claiming lands in fee simple under a devise, against those who 
assert that he had only a life estate, with remainder to themselves, under 
a proper construction of the will. Revisal, see. 1589. 

2. Wills-Devise-Loan-Estates for LififeRule in Shelley's Case. 
The word "loan," used in connection with a testamentary disposition 

of lands for life, bears the same interpretation as the words "give" or 

169 
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"devise," unless a contrary intent appears, and a "loan" to testator's son, 
S., of certain lands "to have during his life, a t  his death to his bodily 
heirs, and to his wife her lifetime or widowhood," is of the fee simple to 
S., subject to the life estate of his wife, or until she remarry; and the 
precedent life estate in her does not affect the operation of the rule in 
Shelley's case, so far as the heirs are concerned. 

CIVIL AcTIom to remove a cloud from plaintiff's title, heard on facts 
admitted in  the pleadings before Lyon ,  J., at November Term, 1916, 
of PITT. 

There was judgment for plaintifl, and defendant, excepted and ap- 
pealed. 

B a r d i n g  & Pierce for  plaint$. 
F. M.  W o o i e n  for defendants.  

HOKE, J. Plaintiff's title to the land, the subject-matter of this litiga- 
tion, is dependent on the will of his father, Joshua W. Smith, deceased, 
the devise to plaintiff being in terms as follows: 

"I loan to my son, D. L. Smith, two tracts of land (describing same), 
to have during his life, at  his death to his bodily heirs and to his wife 
her lifetime or widowhood," etc., and charging the devisee with payment 
of certain small amounts in  money to persons designated. 

The plaintiff, contending that he owns the land in fee, under the rule in 
Shelley's case, subject to a life estate in  his widow, brings this 

(125) action against his minor children, alleging that they contend and 
claim that plaintiff has, under the will, only a life estate in the 

property, and, by reason of such claim, he is unable to sell or encumber 
his interests or otherwise enjoy the rights of ownership to which his estate 
entitles him. 

Defendants, summoned and duly represented by guardian ad l i tem,  
answer, admitting the allegations in the complaint except as to nature 
and extent of plaintiff's estate, and aver that under the will plaintiff 
had only an estate for life. Under our statute, Revisal, see. 1589, by 
which the powers formerly exercised in  cases of this character have been 
much enlarged, the court had undoubted and full jurisdiction to determine 
the question presented. Little v. Efird,  170 N. C., 187; Chris tman  V. 
Bi l l iard ,  167 N. C., pp. 4-8; Campbell v. Cromley, 150 N. C., 457. And 
we concur in his Honor's judgment that the will of Joshua Smith conveys 
and devises to plaintiff a fee-simple interest in  the property, subject to 
the estate to  his wife during her lifetime or widowhood, this, by correct 
interpetation, being a life estate in her unless sooner terminated by her 
marriage. K r a t z  v. K m t x ,  189 Ill., 276, and in remainder after the 
interest for life first devised to the husband, the plaintiff. 
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We have held in several of the more recent cases that the word "lend" 
or "loan," in a will, will be taken to pass the property to which i t  applies 
in the same manner as "give" or "devise," unless it is manifest that the 
testator otherwise intended. Robeson v. Moore, 168 N. C., 388; Bessoms 
v. Sessoms, 144 N.  C., pp. 121-124, and, under this instrument, by correct 
construction, the estate was devised to the son, the plaintiff, for life, 
remainder to his wife for her lifetime or widowhood, remainder to the 
bodily heirs of the son. In  Yic I~o l s  v. Gladden, 117 N.  C., pp. 497-500, 
the rule in  Shelley's case, as i t  appears in First Coke, 104, is given as 
follows: "That when an ancestor, 3y any gift or conveyance, Taketh an 
estate of freehold and, in  the same gift or conveyance, an estate is limited 
either mediately or immediately to his heirs in  fee or in  tail, the word 
heirs is a word of limitation of the estate and not of purchase." The rule 
as given in Preston on Estates, appearing in Ro.beson v. Moore, supra, 
and other cases, will serve to throw light on the words "mediately or 
immediately," if explanation were at  all needed. Thus, "When a person 
takes an estate of freehold, legally or equitably, under a deed, will, or 
other writing, and in the same instrument there is limitation by way of 
remainder, either with or without the interpositi0.n of another estate, of 
an interest of the same legal or equitable quality, to his heirs of his body 
as a class of persons to take in succession from generation, to generation," 
etc. Thus, by the very terms of the rule, and as explained and applied 
in  numerous and well considered opinions, the interposition of a 
life estate in  another does not interfere with the operation of the (126) 
rule so fa r  as the heirs are concerned. When the estate comes to 
them, if i t  ever does, they take by descent and not by purchase, and the 
ancestor or first taker, in this and like cases, has full power of control over 
the property and may sell or encumber as a full owner may, subject only 
to estate in  remainder to the wife during her life or widowhood and the 
rights incident to it. Cotten v. iMoseley, 159 N. C., 1 ;  Edgerton v. 
Aycock, 123 N. C., 134; Kiser v. Kiser, 55 N. C., 28; Quick v. Quick, 21 
N. J .  Eq., 13. 

On the facts admitted, the plaintiff is entitled to the relief awarded 
him, and the jud,ment below is 

Affirmed. 

Cited: Cohoon v. Upton, 174 N.C. 89; Daniel v. Harrison, 175 N.C. 
121 ; Byrd v. Byrd, 176 N.C. 115 ; R a d f o d  v. Rose, 178 N.C. 290 ; Stokes 
v. Dixon, 182 N.C. 325 ; Hartmurt' v. Flynn, 189 N.C. 454, 455 ; Welch v. 
Gibson, 193 N.C. 686; Waddell v. Aycock, 195 N.C. 269; Waller v. 
Brown, 197 N.C. 510; Alexander v. Alexander, 210 N.C. 282; Rose v. 
Rose, 219 N.C. 22; Rawls v. Roebuck, 228 N.C. 539; Ratley v. Oliver, 
229 N.C. 121; Weathers v. Bell, 232 N.C. 563. 
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I R. D. LUPTON ET AL. V. NATHAN SPENCER ET a. 

I (Filed 14 March, 1917.) 

1. Jurors-Talesmen-Selection-Call from Outside--Sheriffs - Courts- 
Statutes. 

The primary duty of selecting tales jurors for the trial of a cause is 
with sheriffs, and their deputies acting for them, under the control and 
supervision of the court; permitting these executive officers so acting to 
go outside for the purpose or notify them in advance when such eourse 
is best promotive of the ends of justice. Revisal, see. 1W. 

2. Jurors-Sheriffs-Relationship to Parties-Interest. 
Whenever it is made to appear that the sheriff has an interest, direct 

or indirect, in the cause of action for the trial of which tales jurors are 
to be called, or bears such a relation to the parties thereto as to render 
him an improper or unsuitable person to perform this duty, the court 
may designate another for the purpose. Revisal, see. 1968. 

3. Same-Appeal and Error-Objections and Exceptions-Laches-New 
Trials-Impartial Panel. 

Where objection has been made to the sheriff's calling in tales jurors 
for the trial of a cause on bhe grounds that he is a cousin of one of the 
parties, and that the action involved title to lands, which his brother 
had warranted, and the court designates his deputy for the purpose, who 
reads the names of jurors from a list, informing counsel, in reply to his 
question, that he, the deputy, has made i t ;  and the jury being selected, 
the trial proceeds to verdict, after which the sheriff, in the presence of 
the court, counsel, and parties, states that he had made the list of jurors, 
whereupon the injured party insists upon his right to an impartial panel, 
i t  is Held,  under the facts stated, he was not guilty ojf laches, and his 
motion to set aside the verdict, and for a new trial, should be sustained as 
a matter of right. 8. u. Maultsb~/ ,  130 N. C., 664, cited and distinguished. 

(127) SPECIAL PRoCEEDINa to  establish a divisional h e ,  instituted 
before the clerk of Pamlico County. The pleadings having raised 

the question of title, the cause was duly transferred to the civil-issue 
docket of said county and tried as a n  action to recover land, before 
Lyorl~, J., and a jury, at Fal l  Term, 1916, of PAMLICO. 

There was verdict for plaintiffs, judgment thereon, and defendants 
excepted and appealed. 

Moore & Dunn for plaintifs. 
Ward & Ward and H. L. Gib:ibbs for defendants. 

HOKE, J. Defendants, among many other exceptions, object to the 
validity of the tr ial  by reason of the manner in  which the jury was 
selected, a number of them being talesmen, and the ground of his objec- 
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tion is very correctly set forth in his assignment of error, taken from 
the record, as  follows : "When the jury was being selected the defendants 
objected to the sheriff's summoning the talesmen, there being a deficiency 
of several of the regular jury, on the ground that the plaintiffs were 
first cousins of the sheriff. His  Honor ordered the deputy sheriff to 
summon the talesmen. I n  summoning the talesmen the deputy sheriff 
began reading from a list which he had in a book. Counsel for the 
defendants made inquiry as to the origin of this list, and the deputy 
sheriff said he had gotten them up himself. Nothing further was said 
about the matter a t  this stage." 

"During introduction of the evidence it appeared that F. A. Lupton, 
together with his wife, Rena Lupton, had warranted the title to the 
plaintiffs to the land in controversy, and that said F. A. Lupton was 
the brother of the sheriff. After the verdict the sheriff stated, in the 
presence of his Honor and counsel for defendants, that he had selected 
the talesmen, constituting the list that his deputy read from in naming 
the talesmen selected on the jury to try this cause, two or three days 
before the trial of the cause. 1t-appeared also that this cause had been 
set regularly on the calendar for trial at  this term." 

Under our law, a litigant has the legal right to have his cause tried 
before an impartial jury, selected according to the forms of law, and 
if he has not waived his objection nor been guilty of laches in  insisting 
upon it, i t  is the duty of the court to see that this right is awarded him. 
To this end the power to summons talesmen is given the court inherent 
and approved with us by statutes, Revisal, sec. 1961, and, although the 
primary meaning of the term would imply that they are to be selected 
from the bystanders, i t  is the practice and within the powers of the 
court and of the executive officers, acting under its orders, to go outside 
for the purpose or to notify them in advance when such a course is 
best promotive of the ends of justice. 8. v. McDowell and Hart- (128) 
.ness, 123 N. C., 764. Under our system of procedure the exec- 
utive duty of selecting these talesmen is primarily with the sheriff, or 
his deputies acting for him, but this matter is under the control and 
supervision of the court, and whenever i t  is made to appear that the 
sheriff has such an interest in  the cause, direct or indirect, or bears such 
a relation to the parties thereto as to render him an improper or unsuit- 
able person to perform this duty, the court may designate some other 
for the purpose. This power, too, has been expressly confirmed with us 
by statute. Revisal, sec. 1968, in terms as follows: "In the trial of any 
action before a jury, where the sheriff of the county in which the cause 
is to be tried is a party to, or has any interest in  the action, or where the 
presiding judge shall find upon investigation that the sheriff of the 
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county is not a suitable person, on account of indirect interest in  or 
relative to the cause of action, to be entrusted with the summoning of 
the tales jurors in any particular case pending, such judge shall appoint 
some suitable person to  summon the jurors in place of the sheriff." 

Recurring to the record, i t  appears that the rights of defendants, in 
the respects suggested, have not been sufficiently regarded in the present 
case, and we are of opinion that his objection to the validity of the trial, 
on that ground, must be sustained. Knowing that the sheriff was 
closely related to the parties plaintiff, defendants in  apt time objected 
to his selection of the talesmen, and the court, after investigating the 
matter, decided that the sheriff was not a suitable person to act, and 
directed the deputy to select them. When the latter proceeded to do this 
from a list, counsel at  once made inquiry, and was informed that the 
deputy had made out the list. I n  the further development of the case 
i t  appeared that, in  addition to the sheriff being a first cousin of the 
parties, his own brother had conveyed the land in question to plaintiffs 
by deed, with covenants of warranty, etc.; that he had made out this 
jury list at  the beginning of the term, and with this cause on the calendar 
for trial. On these facts, not controverted in the record, we are of 
opinion that defendants, as of right, are entitled to have the verdict set 
aside and the cause tried before another jury. 

We are not inadvertent to decisions of our court holding that a verdict 
will not be set aside as a matter of right by reason of the partiality or 
natural bias of a juror when the objection is made for the first time 
after the verdict is rendered. S. v. Maultsby, 130 N. C., 664; Baxter 
v. Wilson, 95 N. C., 137; Spicer v. Pulghum, 67 N. C., 18. These were 
instances of individual jurors whose positions might or might not have 
affected the result, and an  examination of the cases will disclose, too, 
that much stress is laid on the fact that the objection was made for the 

first time after verdict rendered and with an intimation that the 
(129) litigant had not been sufficiently alert in  ascertaining the con- 

ditions complained of. To our minds these authorities do not 
apply to the facts of this record where it appears that the defendants 
moved in apt time, insisted on their objection throughout, and this objec- 
tion is made, not to the individual juror, but to the action of the exec- 
utive officer in selecting a large number of the panel and by whose repre- 
sentations both the parties and the court were imposed upon. 

Under the principles approved and applied in the well considered 
case of Boyer v. Teague, 106 N. C., 571, we are of opinion, as stated, 
that the verdict should be set aside and a new trial had. 

Venire de novo. 

Cited: S. v. Anderson, 208 N.C. 783. 
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THOMAS H. BOWEN v. W. A. POLLARD & CO., ET AL. 

(Filed 14 March, 1917.) 

1. Malicious Prosecution-Probable Cause--Burden of Proof-Trial-Evi- 
dence-Nonsuit. 

I n  a n  action for damages for  malicious prosecution the burden is  On 
the plaintiff to show the institution and termination of the criminal action, 
that i t  was without probable cause and with malice, and that  the 
defendant participated therein ; and if there is evidence in  plaintiff's 
behalf which, taken in the light most favorable to him, tends to establish 
the requisite facts, a judgment of nonsuit should not be granted. 

2. Malicious Prosecution-Probable Gause-Evidence-Prima Facie Case. 
Probable cause, in an action for malicious prosecution, is prima fade 

established by the fact that  the committing magistrate in the criminal 
action required a bond for the appearance of the defendant therein st the 
Superior Court, and there the grand jury found a true bill against him, 
which the defendant may rebut by his own evidence in  his action for 
malicious prosecution. 

3. Malicious FVosecution-Probable Cause-Criminal Action-Evidence-- 
Prosecutors. 
. Where a plaintiff in  a n  action for  damages for malicious prosecntion 
has been arrested for using a part  of a crop under attachment, and there 
is evidence tending to show that  he  owed defendants nothing, o r  had 
replevied the crop, or that  the officer had not taken possession, but left i t  
exposed for  several weeks, when the plaintiff's wife, without his knowl- 
edge, had it housed and fed some t o  his team; that  the officer who swore 
out the criminal warrant knew of these facts, offered to take $5 for  the 
damages, which was agreed to by the lienee, etc., who, after canviction 
by the magistrate, refused to go on plaintiff's bond, with statement, he 
would not do this and prosecute him, too: Held, sufficient upon the ques- 
tion of want of probable cause in  the criminal case, and that  both the 
officer and lienee, defendants in  the civil action, participated therein. 

4. Malice-Probable Cause--Evidence. 
Malice in prosecuting a criminal action may be inferred by the jury 

from a want of probable cause, i n  an action for damages for malicious 
prosecution. 

5, Malicious Prosecution-Partnership-Knowledge. 
A partner who is not aware of a criminal prosecution by the other, and 

was absent and did not know thereof until after its termination, is  not 
lia8ble, by the mere fact of partnership, in an action for  damages for  
malicious prosecution. 

CIVIL ACTION, tried before Stacy, J., at J a n u a r y  Term, 1917, (130) 
of PITT. 
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This is an action to recover damages for malicious prosecution, the 
evidence tending to prove the following facts: The plaintiff was living 
on his wife's land in Pi t t  County, and went to Pollard & Go. to obtain 
advancements for the year 1910 to the amount of $400. I n  accordance 
with the agreement made, Bowen executed a crop lien to Pollard & Co. 
on 25 January, 1910. About five weeks thereafter the defendant Pollard 
approached the plaintiff and requested, as the title to the land had been 
found to be in plaintiff's wife, that plaintiff and his wife sign the crop 
lien. This the plaintiff agreed to do, and in accordance with the desire 
of Pollard & Go., plaintiff and wife executed a new crop lien to the said 
defendants. At the time this was done, Mrs. Bowen, wife of the plain- 
tiff, refused at first to sign unless one-third of the crop was excepted, as 
she was in debt for the land. Finally it was agreed that 5 acres should 
be excepted, and the exception of '(5 acres in tobacco7' was written in the 
mortgage. 

Mrs. Bowen planted peas in the tobacco when it was laid by. 
There is no definite evidence in the record as to how much the account 

of the Bowens amounted to for the year, but i t  was about $600. 
The plaintiff introduced in evidence receipts to the amount of $590, 

which were admitted to be correct. 
When the harvesting season came on Pollard & Co. received all of the 

plaintiff's crop and certain personal property. 
This cause of action grew out of the efforts of Pollard & Go. to obtain 

the hay raised on Mrs. Bowen's 5 acres of tobacco excepted in the crop 
lien. They began an  action against the plaintiff and his wife for the 
hay before a magietrate of Farmville Township, in which action papers 
in claim and delivery were issued. 

When the claim and delivery papers were served upon the Bowens, 
the hay was not actually seized, but remained in the yard of plaintiff 
Bowen, with a statement of the officer not to move it before trial. An 

examination of the officer's return upon the fiat, in  the record, 
(131) shows that the officer states "The defendant having executed a 

good and sufficient undertaking as required by law, the said 
property was delivered back to the defendant." 

After the trial the hay in question remained in  the stack in the yard 
for several weeks, exposed to the weather and the depredations of stock, 
until finally Mrs. Bowen had her boys remove i t  and place it under 
shelter. She then used up about 300 pounds of the hay in feeding the 
team; but plaintiff testifies he had nothing whatever to do with this or 
the removal of the hay. 

Some time after this the defendant Flanagan went to the home of 
the plaintiff and asked for the hay. He  was the constable of Farmville 
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Township and the one who served the claim and delivery papers. 
According to his statement, there was as much as 1,000 pounds of the 
hay used, and he demanded pay for it, and says that Bowen promised 
to pay $5 for what was used, and that Bowen did not do what was 
promised; that he told Pollard about this, and Pollard said that $5 
would be all right. Flanagan further states that he informed Pollard 
that the $5 was not paid. 

Immediately afterwards Flanagan swore out the criminal warrant. 
Before the arrest Flanagan resigned and Bowling took his place, and 
made the arrest. 

The new constable arrested Bowen and carried him under custody 
to Farmville. Upon arriving there, Bowen was taken to the store of 
Pollard R. Go., and Pollard offered, upon the payment of $10 for the 
hay, to let Bowen go. Bowen did not have the money, and he was put 
in the town guardhouse for the night. The next morning he was taken 
out and tried before R. E. Belcher, a brother-in-law of the defendant 
Flanagan. At this trial Bowen was bound over to the Superior Court 
under $200 bond. Bowen endeavored to get the constable to carry him 
by the home of one Bill Elks, who lives on one of the roads running 
from Farmville to Greenville, where Bowen could have given bond, but 
the constable would not do this. The plaintiff was put back in the guard- 
house and kept all that day and night, and was carried to Greenville 
next day. 

After the trial of the case before the magistrate, Bowen was again 
carried to Pollard, and he asked Pollard to stand his bond. This Pol- 
lard refused to do, with a statement that he would not stand his bond 
after prosecuting him for the hay. 

When the case was brought to trial in the Superior Court, the grand 
jury found a true bill, but upon the trial the presiding judge directed a 
verdict of not guilty. 

I t  is in evidence that the defendants Pollard & Go. never ad- (132) 
vertised and sold the produce and chattels taken from the plain- 
tiff, as required by law, but credited them at the price fixed by them- 
selves. 

There was other evidence, which is referred to in the opinion. 
At the conclusion of the evidence his Honor entered judgment of non- 

suit, and the plaintiff excepted and appealed. 

S. J .  Everet t  and W .  F. Evans  for plaint i f f .  
P. G. Jamw & S o n  and Sk inner  & Cooper for defendants. 

ALLEN, J. The action is to recover damages for a malicious prosecu- 
tion, and the burden is on the plaintiff to prove: 
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(1) The institution and termination of a criminal charge against him. 
(2) That the prosecution was without probable cause. 
(3)  That it was with malice. 
(4) That the defendants participated in the prosecution. 
I f ,  however, he has furnished evidence of these facts, giving to the 

evidence the most faiorable construction for the plaintiff, as we are 
required to do on appeals from judgments of nonsuit, there is error. 

I t  is not denied that a criminal prosecution was instituted against 
the plaintiff, and that i t  terminated by a verdict of not guilty before 
this action -was commenced; but the defendants contend that probable 
cause is shown by the evidence of the plaintiff, and that there is no 
evidence of malice, or that the defendants took part  in the prosecution. 

'(What is probable cause is a question of law, to be decided by the 
court upon the facts as they may be found by the jury." Beak v. Robin- 
son, 29 N. C., 280; Vickers v. Logan, 44 N. C., 393. As a guide to the 
court. i t  is defined to be "the existence of circumstances and facts 
sufficiently strong to excite in a reasonable mind suspicion that the per- 
son charged with having been guilty was guilty. I t  is a case of apparent 
guilt as contradistinguished from real guilt. I t  is not esisential that 
there should be positive evidence at  the time the action is commenced, 
but the guilt should be so apparent at the time as would be sufficient 
ground to induce a rational and prudent man, who duly regards the rights 
of others as well as his own, to institute a prosecution; not that he knows 
the facts necessary to insure a conviction, but that there are known to 
him sufficient g r k n d s  to suspect that the person he charges was guilty 
of the offense." Smith v. Dea-ver, 49 N. C., 515, approved in Wilkinson 
v. Willcimon, 159 N. C., 265. 

The fact that the committing magistrate required the plaintiff to 
enter into bond for his appearance at  court, and that a grand jury re- 

turned a true bill against him, establish probable cause pm'ma 
(133) facie, but not conclusively, and i t  was still open to the plaintiff 

to prove there was no probable cause. Xtanford v. Grocery GO., 
143 N. C., 426. 

Let us apply these principles to the evidence. 
The charge in the warrant is that the plaintiff did "move and make 

way with hay after being attached," and it appears that the hay was 
not attached, but that it was seized in proceedings in  claim and delivery. 

The defendant Flanagan who served the papers in the claim and 
delivery proceedings and who made the affidavit for the warrant, does 
not testify that after the seizure of the hay he left i t  in charge of the 
plaintiff as his agent, if this could be done legally, nor does it appear 
that he made any effort to remove it. 
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H e  left i t  where i t  was on the land of the plaintiff's wife, and made 
return: '(The defendant (the plaintiff in this action) having executed 
a good and sufficient undertaking, as required by law, the said property 
was delivered back to the defendant." 

The plaintiff testified that the hay remained in the field more than a 
month after the papers in claim and delivery were served, when i t  was 
removed to a shelter by his wife and children in his absence, to protect 
i t  from stock, and that although about 300 pounds of the hay was used 
in feeding horses, on which the defendants Pollard & Joyner held a 
mortgage, and which were afterwards deliyvered to them, he had nothing 
to do with it, and so told Flanagan before the warrant was issued. 

H e  also offered evidence tending to prove that the supplies furnished 
by Pollard & Co. amounted to about $600, and he produced receipts 
showing payments of $590, and, in  addition, that he had delivered 15 
bushels of cotton seed, and that the stock turned over to Pollard & Co. 
was not advertised and sold, and was credited at  less than its value. 

The wife of the plaintiff also testified "that instead of them owing 
Pollard (meaning Pollard & Co.), that Pollard was owing them." 

I f  this evidence is true, and the jury alone had the right to pass on 
its credibility, the warrant was issued on the affidavit of the defendant 
Flanagan for unlawfully removing the hay, when there was nothing due 
Pollard Si. Co., which Pollard & Co. knew or ought to have known, and 
when the hay had been left with the plaintiff after he had given hie 
bond for the return of the property, and when the plaintiff had told 
Flanagan he had nothing to do with the use or removal of the hay; 
and this is evidence of a want of probable cause, and malice may be 
inferred from a want of probable cause. Humphries v. Edwards, 164 
N. C., 156. 

The distinction between malice which is necessary to sustain the action 
and proof of malice which will justify awarding punitive damages is 
clearly stated and discussed by Justice Hoke in  Stanford v. Grocery Go., 
143 N. C., 422. 

There is, however, some evidence of actual malice i n  the evi- (134) 
dence of the plaintiff, in  addition to the malice which may be in- 
ferred from the want of probable cause, and which alone is sufficient to 
sustain this element i n  the cause of action, which we will not discuss, as 
the action is to be tried again. 

We have, then, evidence of malice and of a want of probable cause, 
and the remaining question is whether there is any evidence that the 
defendants or either of them participated in  the prosecution. 

Flanagan made the affidavit upon which the warrant issued, and the 
plaintiff testified that after his arrest he was carried to the store of 
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ODOM v. LUMBER Co. 

Pollard & Co. and that the defendant Pollard told him before the trial 
that if he would pay him $10 he would let him go back, and again after 
the trial that he would release him if he would pay him $10 for the hay; 
and when asked to stand his bond for his appearance at  court, Pollard 
said: "You know I would not stand your bond after prosecuting you for 
the hay"; and this is evidence that these two defendants took part in the 
prosecution. 

We find no evidence against the defendant Joyner. 
He was absent from home when the prosecution was begun, and knew 

nothing about it, so fa r  as the evidence discloses, until after its termina- 
tion, and the mere fact that he was a partner of Pollard, without evi- 
dence, direct or circumstantial, of at least his knowledge, approval, or 
consent, would not be sufficient to connect him with the prosecution. 
Gilbert v. Emrnons, 89 A. D., 412; Rosankrans v. Barker, 56 N. R., 
169; Noblett v. Bartsch, 96 A. S. R., 886. 

The judgment of nonsuit must, therefore, be set aside as to the defend- 
ants Flanagan and Pollard and sustained as to Joyner. 

Reversed as to Pollard and Flanagan. 
Affirmed as to Joyner. 

Cited: Staficill v. Underwood, 188 N.C. 478; Young v. Hardwood 
Co., 200 N.C. 312; Dickerson v. Refining Co., 201 N.C., 93, 96; Mitchem 
v. Weaving Go., 210 N.C. 735; Mooney v. Mull, 216 N.C. 413; Miller v. 
Greenwood, 218 N.C. 151; Taylor v. Hodge, 229 N.C. 560. 

JOHN E. ODOM v. CANFIELD LUMBER C;O&FPANY. 

(Filed 14 March, 1917.) 

1. Master and Servant--Dangerons EmploymentNegligence-Assumption 
of Risks. 

The fact that an employee engaged in helping to load a skidder on 
defendant's train, in the course of his employment, was aware of the 
danger of such work does not preclude his recovery for an injury resulting 
from the negligent and unexpected movement of the train, without the 
signal or  warning customarily given under the circumstances. The in- 
structions of lthis case upon the questions of negligence and proximate 
cause approved. Pritchard v. R. R., 157 N. C., 102; Yule Co. v. R. R., 
160 N. C., 221. 
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2. Damages-Evidence-l\tortuary Tables. 
In an action to recover damages for  a personal injury, the expectation 

of life tables, Revisal, 1626, are not conclusive, but merely evidential on 
the issue as to damages. 

3. Master and ServantNegligence-Scope of Employmen+-Orders-VoI- 
unteer. 

The plaintiff, an employee of the defendant, while engaged, in the course 
of his employment, in loading a skidder upon a logging train, attempted 
to get a chisel for his superior, under his order, and was injured by the 
negligent movement of the train without signal or warning. Held,  he 
was not a volunteer in so acting; and, if otherwise, the defezldant had no 
right to negligently injure him. 

4. Appeal and JI:rror-Nr,wly Discovered Evidence-Opinion-Discussion. 
Upon motion in the Supreme Court to set aside the judgment appealed 

from for newly discovered evidence, the Court will grant or refuse the 
motion without discussion. Johnson v. R. R., 163 N. G., 453, cited as 
decisive of this appeal. 

ALLEN, J., dissenting ; WALKER, J., concurring in dissent. 

APPEAL by defendant from Devin, J., at December Term, 1916, (135) 
of ONSLOW. 

Dufly & Day and G. V. Cowper for pluindiff. 
Frank Thompson, E. M. Koonce, Lafigston, Allen & Taylor, arnd 

Charles L. Abernethy for defendant. 

CLARK, C. 5. The plaintiff was an employee of the defendant, cutting 
wood, rafting logs, driving the loading horse, and working on the rail- 
road. I t  was the custom, known to the company and employees, that the 
men rode to and from their work on defendant's log train, and a whistle 
always sounded a short time before the engine started to give them notice 
that the engine was ready to move. 

On this occasion the skidder was being jacked u p  on the car by the 
usual method of jacking i t  up, letting the car go under i t  and then lower- 
ing the skidder down upon the car. The plaintiff was assisting in  this 
work when Fred Garner, in charge of the skidder, told him to jump up on 
the engine and hand him down a cold chisel, and as he turned around to 
get off, the train started and made a hitch, and as plaintiff grasped the 
bracket block it gave way, throwing the plaintiff off, and the engine ran 
over his left foot. Joe Lockie testified that he was foreman, but Garner 
was in  charge of the skidder ; that he "was in charge of the whole busi- 
ness, but Garner was particularly in chQge of the skidder." The 
plaintiff testified that no whistle was sounded or other warning given 
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after he wae sent upon the engine to get the chisel. H e  also said: "The 
morning I was hurt  I did not have that warning of the train 

(136) starting. I t  had never failed to give warning. That was the 
first time it failed to blow at that time, that I know of." He  was 

corroborated by the witness Ed. Jones, and his father and mother, Mr. 
and Mrs. Odom, testified that foreman Lockie admitted to them soon 
after the injury that the whistle did not blow. Lockie himself says that 
it was current among the employees at  the time that if the whistle had 
been bIown the plaintiff would not have been hurt. 

The defendant demurred in this Court for the first time that the com- 
plaint did not state a cause of action, but we cannot sustain the demurrer. 
The exceptions to the evidence and the charge have been considered, but 
we do not think they can be sustained, or that they need discussion. The 
case was almost entirely one of fact, and the jury have found the facts 
against the defendant. The definitions of negligence and .of proximate 
cause were given practically as set out in  Pritchett v. R. R., 157 N. C., 
1012; Mule Co. v. R. R., 160 N. C., 221. The charge as to proximate 
cause is  in  accordance with what was said in  Ward v. R. R., 161 N. C., 
184; Alexander v. Statesville, 165 N. C., 532. The defendant contends 
that such charge conflicts with Drum v. Xiller, 135 N. C., 204. But we 
do not see any conflict between these cases. 

Exceptions 3, 4, 6, 7, 8, and 9 require no discussion. As to the fifth 
exception, the fact that the plaintiff was an employee and knew the 
dangers incident to operating the skidder did not relieve the defendant 
of giving usual notice by blowing the whistle. Noble v. Lumber Co., 
151 N. C., 78, and cases there cited. Exceptions 10 and 11 were to the 
statement of plaintiff's contentions, and the defendant made no excep- 
tion a t  the time. The court told the jury that the mortuary tables in  
the Revisal were not conclusive, but merely evidential. Sledge v. Lum- 
ber Co., 140 N. C., 461. 

Exception 12 cannot be sustained, for there is no evidence that the 
plaintiff volunteered to hand the chisel to Garner. The plaintiff testi- 
fied that he was directed by Garner to jump up on the engine and get 
the chisel, while the defendant's contention was that there was no chisel, 
and that plaintiff was not sent for it. Moreover, if he had volunteered to 
help Garner, being a workman under him, this would not have given 
defendant the right to negligently injure him. 

There was also a motion in this Court to set aside the judgment and 
verdict on the ground of newly discovered testimony. This Court, in 
Brown v. Mitchell, 102 N. C., 374, stated: "This Court will, as a rule, 
i n  future grant or refuse such motions w i t h ~ u t  discussing the facts em- 
bodied in  the petitions or affidavits, as we cannot see that any good will 
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be accomplished by contributing another to the ~o lumes  that have been 
written upon the exercise of legal discretion" in such cases. This has 
been cited and approved in  many cases, especially in Hemdon v. R. R., 
121 N. C., 499, where the Court prescribed the practice in such 
cases and held that we would not hear oral argument on such (137) 
motions. This has been followed ever since, in  Crenshaw v. R. R., 
140 N. C., 193; JIurdoclc v. R. R., 159 N. C., 138, and other cases. I t  
may be well, however, to call attention to the summary of the rules as to 
the grounds of a valid motion as given by ilfr. Justice Walker in Jolzn- 
son v. R. R., 163 N. C., 453. I t  does not appear in this case that the 
testimony of two witnesses which is now chiefly desired could not have 
been had if subpcenaed promptly, for they were both in the employ of 
the defendant company, and, moreorer, their testimony would only have 
been cumulative. 

No error. 

ALLEK, J., dissenting: I am of opinion there ought to be a new trial 
on the issue of damages on account of the failure of his honor to restrict 
the recovery of prospective damages to their present value. 

H e  nowhere told the jury that this mas the rule for their guidance, 
and does not refer to present value, except in one place, -when stating 
the contention of a party, and in this I think there is error. Fry v. 
R. R., 159  N. C., 362. 

WALKER, J., concurs in this opinion. 

Cited: Cook v. ~ V f g .  Co., 182 AT.C. 209; Taylor z;. Constructim Go., 
193 N.C. 779; Young v. Wood, 196 N.C. 437; Hubbard v. R.R., 203 
N.C. 683; Hancoclc v. Wilson, 211 N.C. 135; il/lcCZamroch v. Ice Co., 
217 N.C. 110; Starnes v. Tyson, 286 N.C. 397; Hunt v. Wooten, 238 
N.C. 47. 

(Filed 14 March, 1917.) 

Abatement-Statutes-Supreme Comt-Counties. 
.4 county and its conlmissioners having been ordered by the court, in 

mandamus, to build certain fences and borrow the necessary funds to pay 
for them (Revisal, 1310, 1 ) ,  appealed to the Supreme Court, pending mhich 
a n  act was passed repealing the statute upon mhich the order was made. 
Held, the action abates in the Supreme Court upon presentation of a certi- 
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fied copy of the act. The costs of the Superior Court will be paid by 
defendant and those of the appeal equally divided between the parties. 

APPEAL by defendants from Lyon, J., January Term, 1917, of DUPLIN. 

R. D. Johnson for plaintiffs. 
L. A. Beasley for defendan.ts. 

CLARK, C. J. This is a mandamus against Duplin County (Revisal, 
1310 (1)  ; Fountain v. Pitt, 171 N. C., 114), and its commission- 

(138) ers to compel the building of fences around the county, and 
around certain territories therein, and to borrow necessary funds 

to pay for the same, under the authority of chapter 512, Laws 1915. The 
court gave judgment in favor of the plaintiffs. 

Pending the appeal by the defendants the General Assembly of 1917 
has passed House Bill 919, Senate Bill 1305, to authorize Duplin County 
to issue bonds to build fences around said county and said territories 
therein, provided that a bond issue for $100,000 for said purpose shall 
be ratified by a vote of the people, and repealing chapter 512, Laws 
1915, under which this proceeding was instituted. 

The defendants7 counsel present the certhfied copy of said act and 
move that this proceeding be abated. The motion must be allowed, 
Wikel v. Cornrs., 120 N. C., 451, and in accordance with the ruling 
therein, '(the judgment for costs below is affirmed, and each party will 
pay his own costs in this Court, as the repealing statute was enacted 
before judgment here." To the same effect, Herring. v. Pugh, 125 N. C., 
437. 

Abates. 

Cited: Refining Co. v. McKernan, 179 N.C. 318; Comrs. v. Blue, 
190 N.C. 643. 

JOHN L. COTTRELL ON BEHALF OF HIMSELF AND OTHER TAXPAYERS, 
ETC., V. TOWN O F  LENOIR. 

(Filed 14 March, 1917.) 

1. Constitutional Law-Statntes-Conditions-Vote of People--Municipali- 
ties. 

-4 statute which authorizes a municipality to pledge its faith and credit 
or issue bonds for street improvements, requiring the approval of the 
voters, is constitutional, and becomes effective and existent only when the 
voters have regularly and asrmatively passed thereon. 
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2. Constitutional Law-Municipal Corporations--Faith and Credit-Bonds 
-Several Readings-Necessaries. 

A legislative enactment authorizing a municipality to pledge its faith 
and credit, or issue bonds for improvements therein, is required by our 
Constitution, Art. 11, sec. 14, to have been read three several times in each 
branch of the Legislature, on three different days, whether for necessaries 
or otherwise, and a statute passed for such purpose without meeting these 
requirements is invalid. 

3. Constitutional Law - Statutes - Municipal Corporations -Faith and 
Credit--Bonds-Assessments-Collateral Bonds. 

Where a nlunicipality is authorized by statute to issue bonds for street 
improvements and to hypothecate therewith assessment bonds from the 
adjoining property owners, made a lien on their lands, and assessed in 
certain proportions, the bonds of the municipality are regarded as its 
separate and independent bonds, although they may ultimately be paid out 
of the proceeds of the collateral or assessment bonds. 

4. Constitutional Law-Statutes-Invalid Amendments-MunicipaIities- 
Faith and Credit. 

Where a valid charter of a municipality authorizing the issuance of its 
bonds has been subsequently amended with regard thereto, but upon con- 
dition that the proposition be submitted to the voters, which was never 
done, and the Legislature attempts to pass a still later law amending the 
former act, but which has not been done in accordance with the require- 
ments of Article 11, see. 14, of our Constitution, the later acts are of no 
effect, leaving the charter of the town as to these provisions open, under 
the terms of which the bonds may yet be issued. 

CIVIL ACTION, from CALDWELL, heard by Cline, J., a t  Cham- (139) 
bers, i n  January,  1917, upon a motion for a n  injunction. 

T h e  plaintiff sued on behalf of himself and all other taxpayers of the 
town of Lenoir, similarly situated, who will come in  and make them- 
selves parties. The case grows out of the construction and operation 
of certain legislation in  regard to paving and improving the streets and 
sidewalks of said town, a s  contained i n  its charter (Private Laws 1909, 
ch. 37 ) ;  Private Laws 1915, ch. 202, amendatory thereof, and a n  act 
passed a t  the present session of the General Assembly and ratified on  9 
January,  191'7, and Public Laws 1915, ch. 56, entitled "An act relating 
to local improvements i n  municipalities7' of the State. The  original 
charter required the streets, bridges, and sidewalks of the town to  be kept 
i n  repair i n  the manner and to  the extent deemed best by the commis- 
sioners, who are vested with the power "to cause owners of lots to make 
and keep in  good repair, a t  their own expense, sidewalks around their  
lots and to make rules, regulations, and orders" for this purpose. I f  the 
owners, after notice, fai l  to  construct sidewalks or repair the same in  
such manner and out of such materials as  the commissioners may direct, 
then the latter may cause the same to be done and apportion the cost 
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thereof between the town and such lot owners "in such ratio" as the 
commissioners may consider to be just and reasonable, the part of the 
cost and expense assessed against each owner on account of benefits 
received to be a lien on his lot along or in front of which such sidewalk 
is laid, and to be collected as are taxes. 

Private Laws 1915, ch. 202, amended the town charter by providing 
for laying out avenues, streets, alleys, blocks, and lots, and for estab- 
lishing districts or sections of streets and sidewalks for the purpose of 
assessment for the permanent improvement of the same. The assess- 
ments on adjoining or abutting property for the cost of the improve- 
ments are made liens on such property. I t  requires that the town shall 
improve the street intersections and pay therefor out of its general 
fund, and for the improvement of the streets it shall pay one-third of 
the cost and expense and one-half of the cost of improving the sidewalks, 

also out of its general fund. The court-house square is consti- 
(140) tuted a separate taxing district for the improvement of which the 

town pays one-half and the abutting owners the other half. Pro- 
vision is made for equalizing the assessments, for notice to the owners of 
the amounts assessed against each of them or their lots, and for payment 
of the same by the owner, and if not made, then for the collection of the 
same by the tax collector by sale. I t  is provided further that the town's 
share of the expense of all improvements made by contract or otherwise 
shall be paid out of the general fund, and not otherwise. The last section 
of this statute provides that it shall not take effect, or be in force, until 
its provisions have been approved by a majority of the people a't an elec- 
tion to be held as therein prescribed, at which the question shall be "For 
change of charter" or "Against change of charter," and that if a majority 
vote against the change of the charter, the statute shall be void. 

The statute of 1917 amends chapter 202 of Private Laws of 1915 by 
striking out all the provisions as to the payment of the city's share of 
the cost and expense of improvement "out of the general fund," as they 
appear in  article 1 of the act, and by changing the mode of paying the 
assessments against property and by striking out all of article 3, which 
provides for the election. I t  then declares that "The provisions of 
sections 12, 14, 15, 16 and 17 of chapter 56 of the Public Laws of North 
Carolina, Session of 1915, be and they are hereby declared to be appli- 
cable to the said town of Lenoir as fully to all intents and purposes as 
though the said sections were set forth herein." Section 12 of the 
Public Laws of 1915, ch. 56, mentioned in the act of 1917, provides that 
the authorities of a town "may by resolution authorize its treasurer to 
borrow money to the extent required to pay the cost of any such (local) 
improvement or to repay any money borrowed under this section, with 
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interest thereon," and "provide for the issue of notes or certificates of 
indebtedness of the municipality, or both, payable either on demand or 
at  a fixed time, not more than six months from the date thereof and 
bearing interest not exceeding 6 per centum per annum," which may be 
sold publicly or privately, orhledged as security for tempora'ry loans, as 
may be directed by resolution of the governing body, and, further, that 
"any temporary indebtedness incurred hereunder, and interest, may be 
paid out of moneys raised by the issue and sale of local improvement 
bonds, or assessment bonds, or both, to be issued and sold as hereinafter 
provided, or may be included in the annual tax levy." Section 15 
authorizes the issuing of assessment bonds by the town to pay in advance 
the cost of the improvement to the amount of the assessment against 
abutting property; and, further : "All moneys derived from the collec- 
tion of assessments upon which assessment bonds are predicated, col- 
lected after the passage of the resolution authorizing such bonds, 
shall be placed in  a special fund, to be used only for the payment (141) 
of the principal and interest of assessment bonds issued under 
this act; and if at  the time of the annual tax levy for any year in such 
municipality i t  shall appear that such fund will be for any cause in- 
sufficient to meet the principal and interest of such bonds maturing in 
such year, the amount of the deficiency shall be included in such tax 
levy. The amount of the assessments for two or more improvements 
may be included in a single issue of assessment bonds." Section 16 
prescribes the form and mode of execution of the assessment bonds, with 
the date of payment, and it and section 17 thus provide: "The bonds 
may be sold at  public or private sale, but for not less than their par 
value. They shall recite that they are issued pursuant to the authority 
of this act and of the resolution authorizing the issuance thereof, which 
shall be conclusive evidence of their validity and of the regularity of 
their issuance. The full faith and credit of a municipality shall be 
pledged for the payment of the principal and interest of all of its local 
improvement bonds, assessment bonds,'notes, and other obligations issued 
under this act. For the purpose of paying such principal and interest 
the governing body shall have power to levy sufficient taxes upon all the 
taxable property in the municipality and to borrow money temporarily 
upon notes of the municipality in anticipation of taxes of the same or 
the succeeding fiscal year." Section 2 and section 4 of chapter 56 of 
the Public Laws of 1915 read as follows: 

"SEC. 2. This act shall apply to all municipalities. I t  shall not, 
however, repeal any special or local law or affect any proceeding under 
any special or local law, f,or the making of street, sidewalk, or other 
improvements hereby authorized, or for the raising of funds therefor, 
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but shall be deemed to be additional and independent legislation for such 
purposes and to provide an alternative method of procedure for such 
purposes, and to be a complete act, not subject to any limitation or 
restriction contained in  any other public or private law or laws, except 
as herein otherwise provided." 

"SEC. 4. Every municipality shall have power, by resolution of its 
governing body, upon petition made as provided in the next succeeding 
section, to cause local improvements to be made and to defray the 
expense of such improvements by local assessment, by general taxation, 
and by borrowing, as herein provided. No  petition shall be necessary, 
however, for the ordering or making of private water, sewer, and gas 
connections as hereinafter provided. Nor shall a petition be necessary 
for the making of sidewalk improvements in those municipalities in  
which by other law or laws sidewalk improvements are authorized to 

be made without petition." 
(142) I t  is admitted that Public Laws 1915, ch. 56; Private Laws 

1909, ch. 37, and Private Laws 1915, ch. 202, were passed, as 
roll-call bills, in accordance with Constitution, Art. 11, see. 14, and that 
the act of 1917 was not so passed. 

Plaintiff alleges in  his complaint : 
"7. Since the passage of said act of 9 January, 1917, the commission- 

ers of the defendant town of Lenoir have ordered that the public square 
from its intersections with North, East, South, and West Main streets in  
said town, be permanently improved by paving same with concrete or 
other suitable material, in compliance with the provisions of said act of 
9 January, 1917, and have given notice in a newspaper published i11 the 
town of Lenoir of such order, as set forth in chapter 202, Private Lams 
1915, and have authorized the issuance of notes of said town to pay for 
the cost of said paving and advertising and offering to sell said notes to 
an amount not to exceed $50,000, and have by ordinance provided for the 
levy of a tax for the payment of said notes. 

"8. Plaintiff is a citizen and taxpayer of said town, and complains as 
well for himself as for other taxpayers similarly situated, and is likewise 
a property owner in said town, having a lot which abuts upon the public 
square of said town and also on Mulberry Street, and said commissioners 
now propose to pave said public square under the provisions of said 
chapter 202, Private Laws 1915, as reenacted by the act of 9 January, 
1917. 

"9. By  the ordinance adopted by defendant town under color of the 
acts above mentioned, plaintiff, if required to comply therewith, will be 
obliged to lay out and expend large sums of money in payment for such 
paving and will likewise be required to pay large sums of money as taxes 
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for the payment of the notes that will be issued for the payment of the 
principal and interest due upon said notes so proposed to be issued for 
the payment thereof, and the bonds thereafter to be issued for the fund- 
ing of said no-tes. That the total indebtedness of the said town, after 
the issuing of the said notes or bonds in the sum of $50,000, will exceed 
the sum of 10 per cent of the assessed taxable property within said town. 

"Plaintiff further alleges that the said action of said board in ordering 
said improvement was not based upon a petition of the property owners 
abutting on said public square, as provided in chapter 56, Public Laws 
1915." 

The allegations are admitted in the answer to be true. 
The plaintiff alleges that the action of the defendant d l  be illegal, 

for the following reasons: ( a )  Chapter 202, Private Laws 1915, rms 
passed as a 'roll-call bill,' and cannot be revived or regnacted by 
one not passed in the same manner. ( b )  The levying of an assess- (143) 
ment upon plaintiff's property to pay for the improvements con- 
templated by defendant on the public square or streets abutting his 
property, under the provisions of chapter 202, Private Lams 1915, as 
attempted to be revived by the act of 9 January, 1917, is the levying of 
a tax by defendant town, and since said act of 9 January, 1917, was not 
passed as a 'roll-call bill,' the said assessment is and will be invalid. 
(c) By reason of the act of 9 January, 1917, not being a 'roll-call bill,' 
any tax levied to pay notes issued by said town for the payment of its 
portion of the costs of improvement, or the bonds to be issued for the 
retirement of said notes, is and will be unauthorized, illegal, and void. 
( e )  That the proposed increase of municipal indebtedness of defendant 
in an additional sum of $50,000 for the purposes hereinbefore set forth is 
for a special purpose and will increase the limit of defendant's indebted- 
ness beyond that fixed by section 2977 of the Revisal, and such indebted- 
ness will, therefore, be unauthorized." 

The prayer is: "That defendant town of Lenoir be permanently en- 
joined and restrained from acting or attempting to act under the pro- 
visions of the said chapter 202, Private Laws 1915, and from selling or 
attempting to sell any bonds or issuing any notes for the payment of 
obligations incurred for street paving, dr from acting or attempting to 
act under the provisions of the act of 9 January, 1917, and for general 
relief ." 

The judge, at  the hearing, refused to grant the injunction, and plain- 
tiff appealed. 

S. A. Richardson for plaintif. 
Squires d Whimanf for defendan.f. 
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WALKER, J., after stating the case: The first questions are whether 
chapter 202 of the Private Laws of 1915 was in force when the act of 
1917 was passed, and whether the last named statute was properly 
passed and is a valid enactment for the purposes therein set forth. I t  
appears from the above recital of the several statutes, or the substance 
of them, that the provisions of chapter 202 were required to be sub- 
mitted to the people for their approral or disapproval, and that it mas 
not to have any force or effect until this was done and a majority of 
the voters cast their ballots in favor of their adoption and thereby 
authorized the change in the charter proposed to be made by them. I t  
is not open to question now that the Legislature may proride that 3 
statute shall not take effect or be in  force until approved by the people 
at  an election to be held for the purpose of ascertaining their will in 

respect thereto. That this can be done has been settled by nu- 
(144) merous decisions of this Court, whatever may be the rule in other 

jurisdictions. This question was fully considered by the Court in 
NanZy v. City of Raleigh, 51  R. C., 370, and the Legislature's pover to 
pass such a statute was clearly demonstrated by Chief Justice Pearsort 
in an exhaust i~~e opinion, and it was said that Thompson v. Floyd, 47 
N. C., 313, directly supports the conclusion reached by the Court. I n  
C'dn v. Comrs., 86 N.  C., 8, at  p. 13, Chief Justice Smith says: "It 
has not been seriously questioned that the Legislature may make an 
enactment to take effect only upon the happening of a contingent event; 
but i t  has been earnestly maintained that when the event is the espres- 
sion of the popular will, ascertained by an election, it is in effect a 
transfer of legislative power to the voters. I n  reference to this dis- 
tinction, Redfield, C. J., in an elaborate opinion delivered in S. v. Parker, 
26 Vt., 387, says that 'The distinction attempted between the contingency 
of a popular vote and other future contingencies is without all just 
foundation in sound policy and sound reasoning.' Whatever differences 
may be found in the adjudications elsewhere, it is settled by the decision 
in Xanly v. Raleigh, 57 Tu'. C., 370, that such power may be exercised 
by the Legislature, and it is declared that 'When it is provided that a 
law shall not take effect unless a majority of the people vote for it, or it 
is accepted by a corporation, the provision is in effect a declaration that 
in the opinion of the Legislature the law is not expedient unless it be so 
voted (or accepted).' This principle underlies all 'local option' legisla- 
tion and is fully recognized and established in this State," citing Cald- 
well v. Justices, 57 N. C., 323. The same learned judge said in Evans 
v. Comrs., 89 N. C., 154, a t  p. 158: "This provision leaves the Legisla- 
ture free to confer upon municipal organizations, the power to create 
debts and issue public securities in order to raise funds to meet those 
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'necessary expenses' when it may be deemed expedient, and the legisla- 
tion may be made dependent on the result of a popular vote for its 
efficacy," citing Xanly  v. City of Raleigh, sz~prn; Sezrsom c. Eurnhearf ,  
86 N. C., 391; Hill v. Comrs., 67 N.  C., 367. There haring been no 
election as provided for in chapter 202 of the Prirate Laws of 1915, 
that statute is not in force, and has not been since its enactment, except 
for the purpose of holding an election, as therein required, to ascertain 
if the people approved it. A favorable vote of the people was the condi- 
tion upon which its provisions should take effect, and this condition has 
not been complied with. That act being out of the way, we come to the 
next question, Has the act of 1917 any validity? I t   as evidently in- 
tended to operate as a n-hole, as a scheme for making improrenients in 
the town, and contracting debts, and lerying taxes, when necessary, or 
expedient, to execute the intention and purpose of the act. Au- 
thority is expressIy given to do so, and the town authorities (145) 
actually intend to contract a debt and to leay taxes. The act of 
1917 incorporates certain sections of chapter 56 of Public Laws of 1915, 
which confer broad and almost unlimited power to borrow monev, lsaue '-- 

bonds or notes, with interest, to be paid by the proceeds of the sale of '( local improvement bonds or assessment bonds, or by an annual tax 
levy." The fact that this indebtedness may, perhaps, be ultimately dis- 
charged from the sale or collection of assessment bonds does not change 
or alter its character as an  independent indebtedness of the town. We 
so held in Charlotte ?I. Trust Co., 1.39 N. C., 388. The act expressly 
provides that the governing body "may issue notes or certificates of in- 
debtedness of the municipality." These obligations, therefore, are those 
of the t o m ,  however they may be secured by collaterals or paid at ma- 
turity. I n  the case just cited it is said: "The act directs the board of 
aldermen to issue bonds of the city and sell them. The use of the n~ord 
bond en: vi termini implies that the city is bound. As said by the United 
States Supreme Court in Da?;enport v. G'ounfy of Dodge, 105 U. S., 237 
(26:1018), a 'Bond implies an obligor bound to do what is agreed shall 
be done.' Also, in ,l/lorrison c. Township of Bernards, 25 N.  J .  Lan, 219, 
Chief Justice Beasley, speaking of the force and effect of a direction in 
the statute that the township issue 'bonds,' says : 'A similar implication, 
but one of greater force, arises from the direction that bonds are to be 
given under the hands and seals of the commissioners, for an instrument 
of that kind cannot be created without the presence of an obligor; and, 
indeed, it seems like a solecism to say that the statute calls for the mak- 
ing of a bond, but that nobody is to be bound by it.' Kot only that, but 
i t  is also held by the authorities that m~hen the word 'bond' is used in 
connection with municipal obligations, designating what is commonly 
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called 'municipal bonds,' then this means negotiable bonds. This is 
expressly held in Xalle v. City of Austin, 22 S. W., 668. See, also, 
lMcCless v. Xeekins, 117 N. C., 34; Charlotte u. Skepard, 122 N.  C., 
602." The act of 1917 is, therefore, clearly within the requirement of 
Constitution, Art. 11, sec. 14, that  "No law shall be passed to raise 
money on the credit of the State, or to pledge the fai th of the State, 
directly or indirectly, for the payment of any debt, or to impose any tax  
upon the people of the State, or allow the counties, cities, or towns to do 
so, unless the bill -for the purpose shall have been read three several 
times in each house of the General Assembly and passed three several 
readings, which readings shall ha re  been on three different days and 
agreed to by each house respectively, and unless the yeas and nays on 
the second and third readings of the bill shall have been entered on the 

journal." The section was construed in Cotton Mills v. Waxhaw, 
(146) 130 N. C., 293, where the Court held: "This section of the Con- 

stitution makes no distinction whatever between 'necessary ex- 
penses' and unnecessary or extraordinary expenses, and WP have no power 
to create any such distinction by judicial construction. Such a distinc- 
tion is made only in Article V I I ,  sec. 7, vhich  is as follows: 'No county, 
city, t o ~ ~ n ,  or other municipal corporation shall contract any debt, pledge 
i ts  fai th or loan its credit, nor shall any tax be levied or collected by any 
officers of the same, except for the necessary expenses thereof, unless by 
a vote of the majority of the qualified voters therein.' We are, therefore, 
compelled to hold that no city or town can levy any tax or incur any 
debt for any purpose whatel-er unless the act authorizing such tax o r  
debt is passed in accordance with the prorisions of Article 11, sec. 14, 
of the Constitution. Therefore, the charter of the town of Waxhaw, 
not har ing  been so passed, c o n f m  no power of taxation." 

The object in referring to certain sections of the public act of 1915 by 
their numbers was to incorporate them with the act of 1917 as a part  of 
it, and to avoid the necessity of setting them out at full length or even 
extensioely. 

Our conclusion, therefore, is that  chapter 202 of Private Lams of 
1915 had never been in force and effect, and that the act of 1917 is 
within that  class of statutes which are required to be read and passed 
i n  accordance with Constitution, Art. 11, see. 14, and this not having 
been done, it is  not valid. I t s  character as a valid or invalid statute 
was not affected by the fact that  chapter 56 of the Public Laws of 1913 
was passed in  compliance with Constitution, Art. 11, sec. 14. The result 
is tha t  the town of Lenoir may fall back upon its original charter of 
1909, or i t  may, and we are inclined to the opinion that it can, proceed 
under chapter 56 of the Public Laws of 1915, if it  chooses, in making 
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its local improvements; but it must comply with the prorisions of that  
act i n  doing so. 

As chapter 202 of the Private Lams of 1915 has had no ri tal i ty except 
for the purpose above indicated, it is apparent that  the cases cited by the 
defendant's counsel (Robinson v. Qol&boro, 122 N. C., 214; Lut fer loh  
7;. Fayetteville,  149 N. C., 66) have no application to the question. I n  
those cases the original statutes mere i11 full force and effect in all their 
parts, and were not dependent for their operation upon any vote of the 
people or other condition. They were in force for all purposes desig- 
iiated in them from the day that  they r e r e  ratified. 

Counsel argued that  the legislative will could not be defeated by the 
failure of the town officers to order and hold an election as required by 
the private act of 1915. This is not the question. The fact is that the 
election has never been held, and the Legislature had the power to 
declare, and did declare, that  the act should hare  no force or effect ( 1 4 7 )  
until ratified by the  people a t  the polls. I f  i t  be said that  the 
Legislature could strike out the provision as to the election, by the 
amendment of 1917, the answer is that it  would be then undertaking to 
confer a new and unconditional power to contract debts and lery taxes, 
which was not done by the private act of 1915, and the act of 1917 for 
this reason should have been passed according to the requirements of 
Constitution, Art. 11, see. 14, and especially so vhen  i t  originally 
granted a very broad power of contracting debts and lerying taxes by 
adopting the sections of Public Laws of 1915, ch. 56, specified therein. 
We may also state that  Public Laws of 1915, ch. 56, not only authorizes 
the contracting of a debt, the issuing of notes and bonds, and the levying 
of taxes, but by section 17 the full fai th and credit-of the town are 
pledged for the payment of all bonds, notes, and other obIigations under 
the act. The amendment of 1917 created an  absolute and unqualified 
power to tax and contract debts not given by the prirate act of 1915, 
which was a conditional one. Whether the town can proceed under 
Private Laws of 1915, ch. 202, to order a n  election is not before us, as i t  
has not done so heretofore, and the act is not i n  force without it. 

I n  any  view of the case, we think the result we have reached is cor- 
rect. There mas error in refusing the injunction. 

Error.  

Ci ted:  Guire v. Comrs.  of Caldwell, 177 N.C. 518; Penland v. Bryson 
Ci ty ,  199 N.C. 146. 
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THE BOARD O F  COVNISSIONERS O F  CALDWELL COUNTY 
v. SIDNEY SPITZER & CO. 

(Filed 14 March, 1917.) 

Municipalities-Counties - Bonds - Poor House - Necessaries-Constitu- 
tional Law. 

The building of a connty home is fo r  a class of citizens rithont a place 
of residence, and beneficent provision for whom is recommended by our 
Constitution, Art. XI ,  see. 7, "as one of the first duties of a civilized and 
Christian State"; therefore, providing for such a home being included in 
the idea of their support, a countr may pledge its faith and credit and 
issue ralid bonds for that purpose, as a necessary expense, without the 
approval of its voters. 

CIVIL ACTION from CALDTTELI,, heard upon case agreed before T e b b ,  
J., at Chambers, 13  February, 1917. 

This is a controversy without action between the board of commis- 
sioners for the county of Caldnell and the defendant Sidney Spitzer & 

Co., to determine the validity of bonds issued by authority of an 
(148) act of the General dssenibly. ratified 9 January,  1917. B y  that  

act the said commissioners xrere empom-ered to issue bonds, among 
other things, for the purpose "of securing site for and building a new 
county home for said county." These bonds were directed to be issued 
without a vote of the people. The defendant made a proposition for the 
purchase of the said bonds which the plaintiff board accepted. This 
proposition was made dependent upon the legality of the issue. De- 
fendant, under the advice of i ts  attorney, declined to complete the pur- 
chase, upon the ground that the said bonds to be issued under said act, 
$12,000 in amount, were not for a necessary expense of the said county, 
and that, therefore, a majority of the qualified voters of Caldxvell County 
were required to sanction the issue to make said bonds legal under the 
prorisiolis of Article VII ,  section 7 ,  of the Constitution of Pu'orth Caro- 
lina. The only question presented is the one as to whether the procuring 
a site for and building a new county home is a necessary expense of the 
county of Caldwell. 

Judgment r a s  rendered in fa-c-or of the plaintiff, declaring said bonds 
valid and adjudging the recovery of the purchase price thereof. and the 
defendant excepted and appealed. 

Syziires d ST7hisnunt f o r  pla in t i f .  
B. F. Will iams f o r  defendant. 

QLLEE-, J. I t  is declared in Article XI, section 7, of the Csnstitutiori 
that  "Beneficent prorision for the poor, the unfortunate, and orphan" 
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is  "one of the first duties of a civilized and Christian State," and in 
accordance with this spirit, which pervades the Constitution, i t  was held 
i n  Jones v. Comrs., 137 N. C., 579, and affirmed in Keith v. Lockhart, 
171 S. C., 451, that  the '(support of the aged and infirm," which is the 
designation given by statute to the poor of the county (Revisal, see. 
1327; Copple v. Comrs., 138 N. C., 132), is a necessary expense. 

The  word "support" has a variety of meanings and does not neces- 
sarily include the  building of a home; but when considered i11 connec- 
tion with the class to be benefited, many of whom are without a place 
of recidemce, and the policy of the State to maintain the poor a t  some 
permanent and established place, support includes shelter, a place to 
live, and this makes it necessary to build a county home, without which 
the duty enjoined upon the commissioners could not be performed. 

I t  follows that the bonds in  controversy are valid and that  the defend- 
ant  must accept and pay for them. 

Affirmed. 

Cited: Caldwell County v. George, 176 N.C. 604; Slayton v. Comrs., 
186 N.C. 701, 708; Goodman v. Comrs., 196 N.C. 288; Martin v. Comrs., 
of Woke,  208 N.C. 366; Board of ~Vnnagers v. Wilmington, 237 N.G. 
189. 

(149) 
JIARGARET EVANS r. 31. F. BRENDLE. 

(B'iIed 14 March, 1917.) 

1. Judginents-Decrees->fiddle Names-Correction. 
\There a decree, in a proper action, converts a deed absolute upon its 

face into a mortgage or deed in trust to secure borrowed money, and it is 
ascertained that therein the money has been paid, and the mortgagor, 
holding the equitable title with the naked legal title outstanding, has 
directed the decree to be made to his wife, but whose middle initial has 
therein been incorrectly stated by mistake, but her identity as the one 
intended established as a fact: Jleld, the variation in the middle letter of 
the name is immaterial, the law recognizing only one Christian name, and 
it is not required that suit be first brought to correct the decree. 

2. Saine-Naked Legal Title-Transferee of Title-Parties. 
As to ~ ~ h e t b e r  the decree in this case had the effect of vesting the legal 

title in the holder of the equitable title, not declaring in conformity with 
the requirements of Rerisal, sees. 566, 367, that "it shall be regarded as a 
deed of conveyance," qucere; but it appearing from the decree that a mere 
naked title mas outstandins: in a mortgagee, and that the mortgage debt 
had been paid : Held, the mortgagor, the owner of the equitable title, had 
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a right to demand the conveyance of the legal one, or that it  be decreed to 
himself or to such other as  he might designate, in this case his wife, though 
she had not been made a party to the snit, and their deed mould pass a 
complete title to their purchaser. 

3. Judgments-Equity-Trusts-Estates-Rights-Execution-Deeds and 
Conveyances. 

Where it  is shown on the face of the mriting that  one person holds the 
legal title to lands in trust for another, in whole or in part, the latter has 
cn equitable estate, which is subject to execution under judgment against 
him, though it  may be necessary for him to enforce his claim in equity ; but 
where there is no declaration of the trust appearing in the instrument, and 
the holder of the legal title denies the equitable one, requiring a decree to 
enforce it, the latter, until the decree is entered in his favor, has a mere 
right, and no estate subject to execntion. 

4. Same-Purchaser. 
Where pending a contested suit to declare a deed absolute upon its face 

into a mortgage, a judgment has been obtained against the one asserting 
his right, and the lands sold under execution, and thereafter the equity 
sought in the suit has been established by decree of court: Held,  the 
purchaser a t  the execution sale, or his grantee, acquired no title to the 
lands, as  the judgment debtor had no estate in the lands a t  the time of 
the sale. 

CLARK, C .  J., dissenting ; BROWS, J., concurring in the dissenting opinion. 

CIVIL amrom, tried before Cline, J., a t  S p r i n g  Term, 1915, of 
SWAIN. 

(150) T h i s  is  a n  action t o  recover land, both parties claiming title 
under  Lee Fuller.  

O n  2 8  J a n u a r y ,  1896, Lee Ful ler  executed a deed to H. T. Jenkins  
purpor t ing  t o  convey said land to h i m  i n  fee. 

I n  t h e  spr ing  of 1898 he  commenced a n  action, to  which his wife, 
S. J. Fuller ,  was not a par ty,  alleging t h a t  t h e  deed of 28 January,-was 
intended a s  a security f o r  a debt, and  t h a t  certain clauses had been 
omitted b y  mistake, and  a t  J u l y  Term,  1902, of Swain  Superior  Cour t  
t h e  following judgment was rendered i n  said act ion:  

T h i s  cause coming on  to be heard on motion of the plaintiff for  judg- 
ment  i n  accordance wi th  the  judgment and  opinion of the Supreme 
Clourt i n  this  action : 

I t  is ordered, adjudged, and  decreed by  the court  that  i t  appearing 
a n d  hav ing  been m a d e  to appear  t h a t  t h e  plaintiff paid into the office 
~f t h e  clerk of the  Superior  Cour t  of S w a i n  County the sum of $9.95 
t h e  amount  which was required t o  be paid by t h e  opinion of the Su-  
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preme Court; that the defendant H. T. Jenkins shall execute and deliver 
to S. 11. Fuller, her heirs, a deed conveying the title to the land, which 
is described as follows: 

"Beginning on a stone in the ford of the branch, it being the Jones 
corner, and runs south 49% west 22 poles to a stake with pointers; 
thence south 32 east 12 poles to a small black oak; thence south 32 
east with Charles Jenkins' line 26 poles to a stake on the north side of 
a large gully; thence north 83 east . . . poles to a stake in the branch; 
thence north 15 west 23 poles to a stake in the branch; thence down 
the branch as it meanders to the beginning, containing iil/z acres, situ- 
ated in Swain County, Charleston Township." 

I t  is further ordered, adjudged, and decreed by the court that the 
title to the said tract of land be and the same is hereby divested out of 
the defendant, H. T. Jenkins, and that the title to the same is hereby 
vested by this decree in said S. H. Fuller and her heirs. I t  is further 
ordered and adjudged by the court that the plaintiff have and recover 
of the defendant H. T. Jenkins, and his surety of his defense bond, 
Charles Jenkins, the cost incurred in this action, to be taxed by the 
clerk. 

(Signed) M. H. JUSTICE. 

On 15 January, 1903, Lee Fuller and wife, S. J. Fuller, executed a 
deed to the plaintiff purporting to convey said land in fee. 

The judge finds as a fact that Lee Fuller directed his counsel who 
drew the decree a t  July Term, 1902, to convey this land to Fuller's 
wife, S. J. Fuller, but by mistake he named S. H. Fuller i n  the (151) 
decree. The judge also finds that the person intended was Jose- 
phine Fuller, the wife of Lee Fuller, who had by name of Josephine 
Fuller joined in the conveyance to Henry T. Jenkins on 28 January, 
1896, and that the intention was to convey the land to her by this decree, 
and that S. J. Fuller and Josephine Fuller are one and the same person 
and that she is the person who by mistake was named as S. H. Fuller in 
said decree, and that she has never been known as S. H. Fuller, but by 
mistake in drawing the decree she was designated S. H. Fuller instead of 
S. J. Fuller. 

I n  the meantime judgment had been obtained 9 January, 1900, in  
the Federal Court against Lee Fuller on a distiller's bond, which judg- 
ment was docketed in Swain, 21 February, 1900. This tract of land 
was sold under execution on said judgment on 7 May, 1900, at which 
sale the United States became the last and highest bidder and the deed 
was made accordingly, 23 May, 1900, and duly registered. On 11 
March, 1900, under proceedings in accordance with law, the Commis- 
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sioner of Internal Revenue conveyed said tract to the defendant M. F. 
Brendle. 

On these facts judgment was rendered in favor of the plaintiff, and 
the defendant excepted and appealed. 

Frye & Frye f o r  plaintif. 
14. J. Franklin and Brysoa & Black for defendant. 

ALLEN, J. I t  was contended before us that the decree i11 the action 
of Lee Fuller v. Jenkins did not carry the title to S. J. Fuller, because 
of the mistake in the second initial, and that it ~ o u l d  first be necessary 
to bring an action to correct the decree. This is unnecessary under our 
system of procedure, combining legal and equitable remedies. As it is 
found as a fact that S. J. Fuller was intended when by mistake S. H. 
Fuller was named, and that S. J. Fuller, the party named, is Josephine 
F'uller, the wife of Lee Fuller, who joined in the conveyance to Jenkins 
in 1896, and who, with her husband, made the subsequent deed to the 
plaintiff in January, 1903, this is sufficient if the grantee (by what- 
ever name) obtained the title under such decree. The name used is 
merely a designation to identify the party, and when that identity is 
established a variation in name, and especially a difference in the middle 
letter, as S. H. Fuller instead of S. J. Fuller, is immaterial. 

I n  Words and Phrases (Second Series), under the title "Name," it 
is said: "The common law recognizes but one Christian name, and a 
middle initial may be dropped or changed at pleasure." I t  is further 
said: "In law the name of a person consists of one giren name aiid one 

surname." 
(152) The plaintiff in her amended complaint sets out the decree of 

1902 as a part of her title, and alleges that it had the effect of 
passing to the wife of Lee Fuller a perfect equitable title, if not a legal 
title, and to these allegations the defendant makes no answer, nor does 
he allege that the direction in the decree to make the title to the wife 
was fraudulent. 

There is also no evidence of an adverse possession by the defendant 
and those under whom he clainis prior to 1909, about fire years before 
suit brought; so that there is no e~idence of seven years adverse posses- 
sion under color. 

There are, therefore, two questions, which are determinatil-e of the 
appeal : 

(1) Did the wife of Lee Fuller acquire a legal or equitable title to 
the land in contro~ersy under the decree of 1902Z 



1 N. C.] S P R I S G  T E R N ,  1917. 

( 2 )  Did the sale by the marshal of the United States, under which 
the defendant claims, pass a legal or equitable title to the purchaser? 

The plaintiff may maintain her action against the defendant upon an 
equitable title (Wutkins v. M f g .  Go., 131 X. C., 537, and cases cited), 
and if the decree vested such a title in her grantor, and i t  was not di- 
vested by the sale by the marshal, mhich has the legal effect of a sale 
under execution, she is entitled to recover; and, on the other hand, if 
the grantor of the plaintiff acquired no title, legal or equitable, under 
the decree, or  if there TTas such title and i t  was divested by the sale, she 
cannot recorer. 

I t  is doubtful if the decree had the effect of vestiilg the legal title in  
the IT-ife of Lee Fuller under the statute (Revisal, secs. 566-f), because 
of the failure to declare that it "shall be regarded as a deed of convey- 
ance" (Xorris  v. White, 96 K. C., 93), although the authority cited 
appears to give a narrow construction to the statute, and to attach more 
importance to the section declaring the effect of the decree than to the 
one prescribing its form; but however this may be, it appears from the 
record in the action of Fuller v. Jenkins that Jenkins, by force of the 
decree. held the legal title in trust to secure an  amount due him, and then 
in  trust for Lee Fuller, and that the amount due v a s  paid, and this left 
the bare legal title in  Je l~kins  and the beneficial interest and equitable 
estate in Lee Fuller, mhich he had the right to direct should be vested in 
his ~vife, although she v a s  not a party. Testerman v. Poe, 19 N. C., 
103; C'cc~npbell v. Raker, 51 N. C., 256; Ward v. Lowndes, 96 N.  C., 381. 

The last case cited was that of a purchase at  a judicial sale bv the 
husband, and a direction by him to make title to his wife, who was not 
a party, and the Court says: "The purchaser of the land, Lowndes, 
directed the  deed for i t  to be made to his wife, and the adminis- 
trator did so make it.  This is made a ground of objection by the (153) 
plaintiffs. I t  seems to us to be wholly without merit. The pur- 
chase money mas paid as required by the order of the court, and the 
administrator was directed to make title to the  purchaser. Why might 
he  not make i t  to such person as the purchaser directed-to his wife? 
His  polTer to convey to the purchaser was conlplete; the purchaser r a s  
entitled to have the deed made to him. Why not to h u e  it made to such 
person as h e  might indicate? We can see no legal reason why he mas 
not." The fact that  the deed mas not executed only affects the legal and 
not the equitable title. 

We are, therefore, of opinion that the decree vested the equitable title 
in  the ~ ~ i f e  of Lee Fuller;  but if this was not so, the equitable title was 
i n  Lee Fuller and passed to the plaintiff under the deed of Lee Fuller 
and wife. 
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Did the purchaser at  the sale by the marshal acquire a legal or equit- 
able t i t le? and this depends on whether Lee Fuller had at that time, two 
years before the decree in Fuller 2;. Jenkins, an estate in the land subject 
to sale under execution, or a mere right. 

The distinction between a right to have an  equity established and 
enforced, which is not the subject of sale under execution, and an equit- 
able estate, which may be sold, if "simple and unmixed," that is, one 
which entitles the owner to call for the legal title, is well established. 
Thompson 2;. Thompson, 46 N. C., 38; Bond v. Hilton, 51 N. C., 181; 
ATelson v. Hughes, 55 N. C., 36;  Taylor v. Dawson, 56 S. C., 91; Hins- 
dale v. Thornton, 75 N. C., 383; Henley v. ITilson, i 7  S. C.. 218; 
Cedar TTorks 2;. Lumber Co., 168 N.  C., 396. 

The Court says in the first of these cases: "The ground of distinction 
consists in the difference betneen a trust created by the act of the parties, 
I{-here he who has the legal estate consents to hold it in trust for the 
other, and there is no adverse possession or conflict of claims, and a trust 
created by the act of a court of equity, where there is a conflict of claims, 
and the party having the legal estate holds adrersely and does not become 
a trustee until he is converted into one by a decree founded 011 fraud, or 
the like. I n  the former the cestui yue trust has an estate; in the latter 
there is a mere right"; in the second, "In equity, where the trust is by 
agreement of the parties, me say the cesfui yue trusf has the esfnfe; but 
where a decree is necessary, in order to conrert one into a trustee against 
his consent, the party has a mere right"; in the third, "'A right' to 
property is not subject to execution at  common law; the debtor must 
haae an 'estate'; consequently, 'a right' to hare  one declared a trustee is 
not subject to execution under the statute; the debtor must hare a sub- 

sisting trust-an 'estate'-as distinguished from a mere 'right in 
(154) equity' "; in the fourth, "All trusts are either by agreemast of 

the parties, as where there is a declaration to that effect, or where 
a trust is implied or presumed, as a resulting trust, or where one buys 
land and has the title made to a third person; or against the asseat o f  the 
party who has the legul tifle. . . . I n  the former there is no adverse 
holding or conflict of claim between the trustee and cesfui yue trusf; the 
one holds by agreement the legal title for the other, who has the estate 
in equity. I n  the latter there is an adverse holding and conflict of 
claim; the one holds the legal title for himself or some third person, who 
.has a privity, or is in collusion with him (as in our case), and the other 
has but a right in equity or chose in action7'; i n  the fifth, "Where one 
has only a right i n  equity to convert the holder of the legal estate into 
a trustee, and call for a conveyance, the idea that this is a trust esfnte, 
subject to sale under fi. fa., is new to us. True, his right to call for the 
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legal estate is not subject to any further consideration than proof of the 
facts alleged in support of his right, but there is no trust estate until the 
decree declares the facts and the court declares its opinion to be that 
the one party shall be converted into a trustee for the other. I t  follows 
that the party has no estate subject to execution sale until the decree has 
vested an equitable estate in him," and the other cases cited are to the 
same effect. 

The principle clearly deducible from these authorities is that if it 
appears on the face of the writings that the legal title is in one, but 
that it is held in whole or in part for the benefit of or in trust for an- 
other, the latter has an estate, although he may have to go into a court 
of equity to enforce his claim; but if there is no declaration of the trust, 
and the holder of the legal title denies the right, and the one claiming 
a beneficial interest is compelled to invoke the aid of a court of equity 
to establish the facts upon which his right depends, he has no estate 
until the decree is entered in his favor. 

We repeat here the language of Pearson,,C. J., in Bond v. Hilton, 
that "When a decree is necessary in order to convert one into a trustee 
against his consent, the party has a mere right," and in Hinsdale I:. 

Thornton, "There is no trust esfate until the decree declares the facts 
and the court declares the opinion to be that the one party shall be 
converted into a trustee for the other. I t  follows that the party has 
no estate subject to execution sale until the decree has vested an equitable 
estate in him." 

At the time of the sale by the marshal the title was in Jenkins, who 
held under a deed, in which there was no declaration of a trust or other 
evidence of an equity, and who denied that he held the title as a 
secnrity; a decree was necessary to establish the facts upon which the 
right of Lee Fuller rested; the sale was two years before the entry 
of the decree, and i t  follows that Fuller had at that time a mere (155) 
right, which was not subject to sale, not an estate, and that the 
purchaser acquired no title; and this is in line with the policy of our 
law which discourages the sale of uncertain and speculative interests. 

The title was in Jenkins under a deed absolute, and there was nothing 
on the record to suggest that Fuller had either right, title, interest, or 
equity in the land. A11 action was pending in which Fuller alleged that 
the clause of defeasance had been omitted from the deed to Jenkins by 
mistake and that it was intended as a security for debt, and this was 
denied by Jenkins. I t  was under these conditions the sale was made, 
when Fuller had nothing for sale except a lawsuit, and it is not surpris- 
ing that the purchase price was $1, which is less than 9 rents per acre 
for the land in controversy. 
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We, therefore, hold that the plaintiff has at  least an equitable estate, 
and that as the defendant acquired no title under the sale by the mar- 
shal, she is entitled to recover. 

There is much authority in support of the position that if Fuller had 
an equitable estate it was not one subject to sale under execution, because 
not a simple equity (Gillis v. McKoy, 15 N. C., 174; McGee v. Hussey, 
27 N. C., 258; Battle v. Petway, 27 N. C., 578; Williams v. Council, 49 
N. C., 214; Tally v. Reid, 72 N. C., 337; Love v. tYmathers, 52 X .  C., 
373; Mayo v .  S"tato.n, 137 N. C., 685), and there is also authority that 
the act of 1812 includes all equities of redemption (Thorpe v. Ricks, 21 
N. C., 618; Davis v. Evans, 27 N. C., 534; Doak v. Bank, 28 N.  C., 330; 
Frost v. Reynolds, 39 N. C., 498), although these cases are based on 
Thorpe v. Ricks in  which the right to redeem was in writing; but it is 
not necessary to discuss this question, as there was no esfate in Fuller 
at  the time of the sale. 

Affirmed. 

CLARK, C. J., dissenting: This was an action of ejectment. The 
parties waived a jury trial and agreed that the judge should find the 
facts and apply the law thereto and render judgment. I t  was conceded 
that both ~ a r t i e s  claimed title under Lee Fuller as the common source. 
The defendant admitted that he was in possession, holding adrersely to 
the plaintiff. 

I n  1896 Lee Fuller was the owner in fee of the locus in quo (1154 
acres of land). On 28 January, 1896, he executed to H. T. Jenkins a 
deed which upon its face purported to be in fee, conveying to him the 
said tract, which deed was duly registered. To Spring Term, 1598, of 
Swain he brought an action against Jenkins to have the said deed de- 
clared a mortgage. Judgment was rendered in favor of defendant at 

July  Term, 1901, of Swain, but on appeal this Court held, in 
(156) Fuller v. Jenkins, 130 N. C., 554, opinion filed 27 May, 1902, 

that said deed, upon the facts found, was a mortgage. When the 
opinion went down, by arrangement between the parties the debt was 
settled, and a judgment was entered at July  Term, 1902, of Swain, con- 
veying the title to the wife of Lee Fuller, who was not a party to the 
action, and, so fa r  as it appears, without any consideration. The decree 
did not direct that it should be recorded as a conveyance, and, besides, 
Revisal, 566, 567, authorizes such decree only as to a party or cestui que 
trust, and Lee Fuller's wife was neither. 

I n  the meantime judgment had been obtained, 9 January, 1900, in the 
Federal court against Lee Fuller on a distiller's bond, which judgment 
was docketed in Swain 21 February, 1900, and was a lien from that date. 
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Revisal, 576. This tract of land 77-as also levied upon 27 Xarch under 
execution from the Federal court on that judgment, and after due adver- 
tisement was sold on 7 May, 1900, at which sale the United States 
became the last and highest bidder and the deed mas made accordingly 
23 May, 1900, and duly registered I1 June, 1900. On 11 March, 1909, 
under proceedings in accordance with law, the Commissioner of Internal 
Revenue conveyed said tract to the defendant 51. F. Brendle, which deed 
was duly recorded in Swain 2 April, 1909. The levy and return of sale 
merely mentions the "111/2 acres of land, the property of Lee Fuller." 
But docketing the judgment gave the lien withont describing any prop- 
erty, and the conveyance by the United States marshal to the United 
States and the later conveyance to the defendant sufficiently described 
the property, which is admitted to be the locus in quo, and both these 
deeds mere duly registered. 

The judge finds as a fact that Lee Fuller directed his counsel who 
drew the decree at July Term, 1902, to convey this land to Fuller's wife, 
S. J. Fuller, but by mistake he named S. H. Fuller as the grantee. The 
judge finds as a fact that the person intended was Josephine Fuller, the 
wife of Lee Fuller, who had by name of Josephine Fuller joined in the 
conveyance to Henry T. Jenkins on 28 January, 1896, to release her 
do~~ler,  and that the intention was to convey it to her by this decree, and 
that S. J. Fuller and Josephine Fuller are one and the same person, and 
that she is the person who by mistake was named as S. H. Fuller in said 
decree, and that she has never been known as S. H. Fuller, but by mistake 
in drawing the deed she was designated S. H. Fuller instead of S. J. 
Fuller. 

On 15 January, 1903, Lee Fuller and wife, S. J. Fuller, conreyed said 
tract of land to plaintiff Margaret Erans, which was duly recorded in 
Swain. 

I t  was earnestly contended before us that the decree  con^-eying the 
property to S. H. Fuller, even though S. J. Fuller mas intended, 
did not carry the titIe, and that it would first be necessary to (157) 
bring an action to correct the deed. This is unnecessary under 
our system of procedure combining legal and equitable remedies. As it 
is found as a fact that S. J. Fuller was intended when by mistake S. H. 
Fuller mas named, and that S. J. Fuller, the party named, is Josephine 
Fuller, the wife of Lee Fuller, a h o  joined in the conveyance to Jenkins 
in 1896, and who made the subsequent deed, her husband being joined, 
to the plaintiff in January, 1903, this is sufficient if the grantee (by 
whatever name) obtained the title under such decree. The name used 
is merely a designation to identify the party, and when that identity is 
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established a variation in name, and especially a difference in the middle 
letter, as S. H. Fuller instead of S. J. Fuller, is immaterial. 

I n  Words and Phrases (second series), under the title "Name," i t  is 
said:  "The common law recognizes but one Christian name, and a 
middle initial may be dropped or changed at pleasure." I t  is further 
said: "In law the name of a person consists of one given name and one 
surname." 

I n  this State our statutes have indicated the comparatirr unimpor- 
tance of a n  exact identity in name mhen the identity of the person is 
sho\~,n. For  instance, it is provided that if the name of a payee is TTrollg, 
yet he niay endorse the bill in that name or in  his own. Revisal, 2192;  
or if a defendant in  a ciril action is erroneously named, this may be 
corrected by amendment, Revisal, 510; and in criminal actions, if the 
defendant is wrongly named, upon his making a plea to that effect, 
instead of quashing the indictment the court will change the name to 
accord with the defendant's plea. There are many other instances show- 
ing that  the question depends upon the identity of the person and not 
the accuracy in  naming the person. When a woman marries she changes 
her surname in  this and many other countries (though not in Spain and 
other Spanish-speaking countries), and usually substitutes the initial of 
her maiden name for the former middle initial. I n  England mhen a 
man is raised to the peerage his name is changed, as when John Churchill 
became Duke of Marlborough, or John Scott became Lord Eldon. A 
pope on his election always changes his name. 

-1 young man who obtained his license to practice law and was elected 
to the Legislature as Thomas Carter Ruffin became Chief Justice of this 
Court as Thomas Ruffin. I n  the same way Stephen G. Cle~~eland became 
Governor of New York and President as Grover Cle~~eland.  H e  who 
graduated at  college as Thomas W. Wilson became Governor of New Jer-  
sey and President of the United States as Woodrow Wilson, and Hiram 
U. Grant, having been accidentally misnamed in his appointnient to 
West Point  as Ulysses S. Grant, bore that name as conlmander in chief 

of the armies and President of the United States. Under his 
(158) non de plume Uark  Twain became famous, but was compara- 

tively unknox~n as Samuel I;. Clemens; so Voltaire's real name 
was Arouet, and Noliere's true name TTas Poquelin. Among numerous 
other instances mas the private soldier, Victor Perrin, who became Mar- 
shal Victor, and another of Napoleon's marshals, Jean Baptiste Jules 
Bernadotte, ascended the throne of Sweden and Norway as Charles XIV,  
John. These and numerous other cases instance the correctness of the 
common-lax? rule that it is the identity of the person and not the 

204 
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identity of the name which go7-ems. The finding of the judge settles 
that it was Josephine Fuller who was intended as grantee, instead of 
S. H. Fuller, in t he  decree of the court a t  J u l y  Term, 1902. 

The decree, however, attempting to convey title to the wife of Lee 
Fuller did not have any effect, for it is not authorized by the statute, 
Revisal, 566, 567, because of the failure to declare that  it "shall be 
regarded as a deed of conveyance." N o r r i s  v .  White, 96 N. C., 93, 
which holds that a decree does not operate as a conveyance unless i t  
expressly declares tha t  i t  shall be so regarded. I n  that  case it is said: 
"It is essential that  it  shall so declare to give i t  the full effect of a proper 
conveyance of the land. I t  seems probable that the court intended that 
it should have such effect, but it is not sufficient for that  purpose. Such 
statutory provisions must always be strictly obserred as to their essen- 
tial provision." 

The plaintiff must recover upon the strength of her own title; and 
this alleged conveyance by virtue of the decree of the court is invalid 
for the further reason that it has not been registered in the manner 
required by Revisal, 568, which provides: "The party desiring registra- 
tion of such judgment shall produce to the register a copy thereof, certi- 
fied by the clerk of the court in which it is enrolled under the seal of 
the court, and the register shall record both the judgment and certifi- 
cate." The attempted certificate of the clerk upon which his attempted 
registration was had shou-s that there was no compliance d h  the 
language of the statute, Revisal, 568, and it mas error to adniit it  in 
evidence. There is no seal of the court attached, and the certificate 
does not certify that  it is made "under the seal of the court," but only 
"Witness my  hand and official signature." The judgment not having 
been properly recorded wouId not a ~ a i l  the plaintiff, even if color of 
title, Janney v. R o b l h ~ s ,  141 F. C., 400; and the plaintiff cannot allege 
color of title, for  she has shown no possession a t  any time in  herself or i n  
S. J. Fuller. Even if the court had been authorized to render such 
judgment, it  had no authority to do so, for two distinct reasons: There 
were only two parties to the action in which this judgment was rendered, 
Lee Fuller and H. T. Jenkins, and the purpose of that action was to 
bare  a certain deed, which was upon its face a conveyance i n  
fee, declared a mortgage and a reconveyance to plaintiff ordered. (159) 
On reference to the decision of this Court i n  Fuller v. Jenkins, 
130 N. C., 554, i t  will be seen that judgment was rendered for defendant 
in the court below, which was rerersed here, with a direction that "The 

. defendant (Jenkins) should reconvey, and in  default of payment by 
plaintiff (Lee Fuller)  of balance due by a day named, there should be a 
foreclosure. Upon the certificate of this judgment of this Court nothing 
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remained to be done by the ~ u p e r i o ;  Court but to enter judgment in 
accordance with this opinion. Instead of complying, the lower court 
attempted to adjudicate and vest the title in one S. H. Fuller, who was 
not a party to the action nor had, in so far  as it is shown, any right or 
interest therein. Such action mas not authorized and was not color of 
title, eyen if the plaintiff had shown possession. 

Noreover, such judgment decreeing title to be conveyed to one not 
a party to the action is unwarranted by the statute, Revisal, 586, which 
provides that the court may enter such judgment only as to "parties to 
the action unless the property is to be held in trust for another." 

This method of ordering a decree of court to operate as a conveyance 
of the legal title as if by deed is purely statutory, and, as said in X o r r i s  
2i. White, supra, there is no validity in cases provided by the statute, 
Revisal, 566, eren when its terms are strictly complied with, which was 
not done here, for the decree does not provide that i t  "shall be regarded 
as a deed of conveyance," nor was i t  certified and registered as required 
by the statute, nor was i t  made in favor of a party to the action. 

The wife of Lee Fuller mas not a party to the action nor was the title 
directed to be conveyed to her in trust for another. This statute was 
passed in consequence of an  instance in Hertford County where the 
court haying ordered a defendant to execute a deed, he refused to obey 
and lay in jail under an  attachment for contempt until this statute was 
passed. I t  mas enacted to provide for such cases and for cases in TI-hich 
the parties directed to pass the title are out of the jurisdiction of the 
court or are minors or non compos.  The party to whom such title could 
be made under such decree of the court was specified to be "parties to 
the suit," or one who is named as trustee for such person. The wife of 
Lee Fuller, therefore, was not one in whose favor such decree could 
direct the title to be conl-eyed. 

Besides, the absolute invalidity, for the reasons given, of the decree 
to put the title in S. H. Fuller, the judgment of this Court which held 
that a conveyance by Lee Fuller to H. T. Jenkins, 28 January,  1896, 
was a mortgage necessarily decreed that i t  was a mortgage on the date 
of its execution, for i t  was not based on anything occurring thereafter, 

and, therefore, when the judgment of the Federal court was 
(160) docketed in Swain County and this tract of land was sold there- 

under 7 Xay,  1900, Lee Fuller held the land subject to the 
mortgage of $30 by virtue of the agreement made at  the time the d ~ e d  
vas  executed, as held by this Court. The intrrest of Lee Fuller l17as, 
therefore, not a mere right in equity, but an equity of redemption, which . 
this Court held entitled him to reconveyance upon payment of the $30 
with interest from the date of the deed. Such equity of redemption n.as 
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subject to sale and was coureyed by the deed to the United States for 
such property. Revisal, 629 (3 )  ; Dncis 1;. Ezvms, 27 N. C., 525; ,IIayo 
v. Stnton, 137 N. C., 670. The only legal effect of the judgmellt entered 
at  July  Term, 1902, of the court below upon the certificate from this 
Court mas an acknowledgment 1.y Fuller and Jenkins that the encum- 
brance had been paid off. The equity of redemption which passed by 
the execution sale against him thereupon became the unencumbered title 
which later passed to the defelidant by the deed from the Con~misaioner 
of Internal Revenue under the authority of the Knited States when the 
defendant took possession, which he still holds. By the decision of this 
Court Fuller had the right to call upon Jenkins, at the very time the sale 
was made under execution, to reconre? this property upon payment of 
the $30 and interest. 

The whole subject is fully discussed in Xayo z.. Staton, 13'1 N. C., 
670, which holds that while a niixed trust cannot be sold under execu- 
tion, "an equity of redemption, ~ ~ h e t h e r  created by mortgage deed to 
the creditor or to a third person, with or without polTer of sale, may 
be sold under execution." This Court, in Puller v. Jenkins, 130 N. C., 
555, held that though the mortgage clause had been omitted this was a 
mortgage ab initio, and this made the interest of Fuller subject to sale, 
for the court did not create the relation of mortgagor and mortgagee by 
its decree, but held that it mas a mortgage by virtue of the agreement 
of the parties at  the time of the execution of the conveyance of Fuller 
to Jenkins, 28 January, 1896. 

The defective decree at July Term, 1902, which attempted to convey 
the property to Lee Fuller's wife, was evidently procured and arranged 
with the intent by that unauthorized and irregular proceeding to head 
off the title which the United States Government had obtained by the 
purchase of Lee Fhller's interest at the execution sale in Xay, 1900, 
for Josephine Fuller was not a party to the action in which the decree 
was rendered and is not shown to have paid the $30 and interest or any 
other consideration, if, indeed, she could have purchased the property 
from her husband against the superior title already acquired by the 
United States as purchaser at such sale. 

For the above reasons the judgment ought to be reversed. 

BROTT-N, J., C O I I C U ~ S  in dissenting opinion. 

Cited: Chinnis z.. Cobb, 210 S . C .  109. 
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(161) 
SAMUEL F. OLD8 ET AL. v. RICHMOR'D CEDAR WORKS. 

(Filed 21 March, 1917.) 

1. Deeds a n d  Conveyanccs-Title-F:vidence-~lortgages-Paymen~Pre- 
sumptions. 

Where the plaintiff, in an action to recover lands, has to rely exclusirely 
upon his paper chain of title, a writing therein which aclinowledges a n  
iildebtedness of the malier, and to be void if i t  should be paid without 
eridence that  the debt had not been paid, and which shows that the title 
to the lauds described r a s  in others, is insufficient. In  this case the pre- 
sl~mption of payment arose from the long lapse of time. 

2,. Deeds and  Conveyances-Warrantr-Rebutter - Estoppel - Buiden of 
Proof. 

Where in an action to recover lands the plaintiff' claims by paper title 
to his ancestor, \rithout claim of possession, and it  appears that his ances- 
tor has conveyed the land to a stranger with fnll COT-enants and warranty 
of title prior to his haring acquired i t :  Held, the burden of proof is on 
the plaintiff to establish his title, and he cannot recorer, for his ancestor's 
deed to the stranger, ~ ~ i t h  co~enanl  and warranty, destroys his right of 
action by rebutter, and passes the title to the grantee by estoppel. Lumber 
Co. v. Price, 114 ZIT. C.. 53, cited and distinguished. Sernble, this would 
apply to a deed ~vithont corenant and warranty. 

3. Judgment-Partition-Tenants in  Common-Title-Estoppel. 
Judgment in proceedings to partition lands mill not operate to estop the 

parties from denying that the several tenants in common had an estate in 
fee, when the question of title was not therein involved or put a t  issue. 
TT7estnn v. Lumber Co., 162 K. C., 16.5 ; ... c., 169 N. C., 399, cited as con- 
trolling. 

CIVIL ACTIOT, tried beforc 1 l 7 h 4 h r ~ ~ ,  .I., at Kovember Term, 1916, of 
CAMDEX. 

This is an  action to recover a lot of land knou-n as lot No. 7 of the 
New LeLanon Estate, the plaintiffs being the heirs of Hollowell Old and 
Wiley XcPherson. 

The plaintiffs claim under three chains of title : 
(1) A grant  froni the State and a connected chain of title to Richard 

Morris, and a deed from Richard Morris to the ancestor of the plaintiffs, 
dated 3 June,  1812, purporting to conrey a one-sixteenth interest in the 
estate. I n  this chain of title is the deed referred to in W e s t o n  v. Lumber 
Co., 169 N. C., 403. 

(2)  A grant  from the State and a connected chain of title to Samuel 
Payne and a deed froni Payne to the ancestor of the plaintiffs, dated 

2 June ,  181 5. purporting to con\-ey a one-thirty-second interest in 
(162) said estate. I n  this chain of title is the paper relied on by the 
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/ ' plaintiffs to show title in Payne, the grantor of the plaintiff's ancestor, 
which reads as follows : 

"I Benjamine Jones of Camden State of North Carolina being justly 
indebted to Samuel Paine, of Richmond, Virginia, in a certain sum of 
money by bond, bearing date July, 1802 & being disposed to secure & 
pay the same, do hereby grant, bargain & sell to him Two full Sixteenths 
of the New Lebanon Estate, being the same that Charles Grice bought 
under execution against me, and the other is held now by Little in  
Edenton, And I hereby bind myself my heirs, exors and assigns, to make 
to said Paine in  his heirs exors, and assigns, good & complete titles to 
said two Sixteenths of said New Lebanon Estate, as soon as possible, 
but on this condition, that if I pay to said Paine, on or before the First 
day of January, 1801, the sum of Three Thousand Dollars, which sum 
is to be endorsed on my Bond to him, Then the above to be Void. 

I N  W I T N E S S  W H E R E O F  I have hereunto set my hand & seal this 
twenty sixth day of June 1805. 

The word "exors" i n  the 8th line &. the word "then the above to be 
void," was inserted ( 2 )  in  the original before signed. 

B. JONES. (Seal)." 

( 3 )  -4 grant from the State and a connected chain of title to Exum 
Newbg and a deed from Newby to the ancestor of the plaintiffs, dated 
17 June, 1815, purporting to convey a one-thirty-second interest. 

The defendant contends that the deed from Isaac Lamb, sheriff, to 
Richard Morris, one of the links in the first chain of title, is void, and 
that the paper set forth as a part of the Payne title is neither a convey- 
ance nor a contract to conreg, and that, therefore, these two chains of 
title must be eliminated. 

The defendant then offered in evidence a deed from the ancestors of 
the plaintiffs to Samuel Weston, dated 10 June, 1812, conveying to said 
Weston and his heirs one-thirty-second of said estate, and containing a 
general warranty. 

The defendant contends that as the ancestor of the plaintiffs had no 
title at  the time of the conoeyance to Weston, with warranty, that this 
deed operates as a rebutter and destroys the right of action of the plain- 
tiffs under the deed from Newby subsequently acquired. 

The plaintiffs also offered in evidence the partition proceeding of the 
New Lebanon Estate, showing, anlong other things, that three-fourths of 
a share ( a  share being one-sixteenth of the whole) was allotted to McPher- 
son and Old of the timber part of the land, and that lot No. 1 of 
the untimbered part, consisting of 400 acres, was allotted to Nills (163) 
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and Josiah Riddick, and then offered in  evidence a connected chain of 
title from Mills and Josiah Riddick to the defendant. 

No evidence was introduced tending to prove from whom Mills and 
Josiah Riddick acquired title, nor as to the extent of their estate. 

There was no evidence that the plaintiffs had ever been in possession 
of the land or had paid taxes thereon or had exercised ownership or 
claimed any interest therein for one hundred years. 

At the close of the evidence his Honor entered judgment of nonsuit, 
and the plaintiffs excepted and appealed. 

Aydle l t  Le Simpaon, W.  9. W o r t h ,  R7. I. Halstead, nnd J .  K e n y o n  
W i l s o n  for plaintiffs. 
D. H. Tillett, W.  1V. Starke ,  W i n s t o n  & Biggs, and W a r d  & Thompsom 

for defendant.  

ALLEN, J., after stating the case: The plaintiffs claim the land in 
controversy as the heirs of Hollowe!l Old and Wiley NcPherson, and 
as no possession has been shorn in the plaintiffs or in those under whom 
they claim, they must rely on a connected chain of title from the State, 
or on an estoppel growing out of the proceedings for the partition of 
the Eew Lebanon Estate. 

The Xorris title, relied en by the plainti-fi's, may be eliminated at once, 
as one of the links in this chain of title is the deed from Isaac Lamb. 
sheriff, to Richard Morris, which was declared invalid by the unanimous 
opinion of the Court in  M'estox v. Lurnbe~ Co., 169 N .  C., 403, and no 
additional facts appear which would cause us to change the conclusion 
then reached. 

We are also of opinion that the ancestors of the plaintiffs acquired 
no title from Payne, because the paper relied on to show title in Payne 
is neither a conveyance nor a contract to convey land then owned. The 
paper is an  acknowledgment of an indebtedness of $3,000 to Samuel 
Payne, and an agreement to convey two-sixteenths of the Lebanon Estate 
as security as soon as possible, and as the paper shows itself that the title 
was then in others, this must mean that he would convey when he acquired 
the title, and the paper also provides that it shall be void when the indebt- 
edness is paid, and there is no evidence that the maker of the paper ever 
acquired the title, or that the indehtedness has not been paid, and the 
presumption of payment arises from the long lapse of time. 

This, therefore, leaves for consideration the Newby title, and as to 
that, the plaintiff's have shown a connected chain of title from the State 

ending with the deed from Newby to their ancestors in 1815, and 
(164) upon this title they may maintain this action, unless the after- 
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acquired title is  i n  Weston, or the right of action has been lost by 
reason of the fact that  their ancestors, when they had no title, conveyed to 
Samuel Weston in 1512, with varranty,  the same interest in the Lebanon 
Estate conveyed in the deed by S e ~ v b y  of 1815, under which the plain- 
tiffs claini. 

The defendant contends that the deed of 1812, with warranty, operates 
to destroy the right of action of the heirs of the grantors to the after- 
acquired estate by rebutter, or that i t  has the effect of passing the title to 
this estate to the grantee by estoppel. 

The distinction between an estoppel, which may exist TI-ithout a cove- 
nant  of warrantjr, and a rebutter. ~ ~ h i c h  is dependent upon a warranty 
(Il'eeXx v. TT'ilkins, 139 N. C., 317), while questioned in some jurisdic- 
tiom, has been recognized and established with us since the case of T a y l o r  
7,. Shi i f ford.  11 K. C'., 127, in nhich Hc~nderson,  J., says: "The estoppel 
ari:eq entirely out of the affirmations of matters of fact made i n  the deed. 
H e  (counsel for defendant) has confounded estoppels and rebutters; 
things essentially different in their nature, although frequently producing 
t h ~  same results. A rebutter operates on t l ~ e  r igh t  of action t o  the  estate. 
I t  operates as to strangers, as well as between parties and privies, which 
is a consequence flowing from its operation on the r igh t  t o  the  estate. 
,in estoppel operates entirely as to facts; its effect is  to conclude the 
parties from making, and of course proving, the facts to be o t h e r ~ ~ i s e  
than they are stated or acknonledged to be in the deed o r  other trans- 
action out of which the estoppel arises. My collateral ancestor deprires 
me of my estate, and makes a feofhnent i n  fee to a stranger, 17-ith war 
ranty, and dies ; the n-nrrantp descends on me as his heir (and this is done 
under such circunistailces as that it does not amount to what is called a 
warranty comn~encing by disseisin). I n  any controversy which I may 
have with a n y  one in regard to the lands, after the warranty has descended 
on me. this feoffinent and xvarrxnty will bar my 18ight of action to the 
estate." 

Thjs authority has been frequently approved, notably in Southerland 
2.. Stout, 98 N. C'., 448 ; Be77 v. Adavzs ,  81 S. C., 122 ; W e e k s  ?;. W i l k i n s ,  
139 N .  C., 217. 

The authorities are also to the effect, where there is a covenant of 
warranty, that  the deed not o n l ~  destroys the right of action in the 
grantor and his heirs to the after-acquired estate by rebutter, but that  
it also passes the title to the grantee by estoppel by warranty. 

Mr. Xordecai in his instructive and valuable law lectures, volume 2, 
p. 851, saps: "I shalI takc 'Eqtoppel by Warranty' to mean the effect 
which such corenants have in pa~sing,  so to speak, any title to the land 
which the bargainor in a deed may acquire after the execution of 
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(165) the deed; and 'Rebutter 'uy Warranty,' to mean the effect which 
such modern coaenants hare  in barring, estopping, or rebutting the 

heirs of the covenantor, should they assert title to the land conveyed by 
the covenanting ancestor." 

The language in Wellborn u. Finley, 52 iS. C., 237, is "transfers the 
estate"; i n  Hallyburion c. Xlagle, 130 S. C., 487, that  the after-acquired 
title "inures to her benefit" (the grantee in the first deed) ; in Buchanan 
v. Harrircyton, 141 K. C., 21, that the after-acquired title "would, by way 
of estoppel or rebutter, inure to the use and benefit of the defendant, and 
thereby vest one-half of the entire estate in him"; and in Cooley c. Lee, 
I f 0  N. C., 22, that the after-acquired estate "should inure to the benefit 
of her grantee to pass this intere3t to him by way of estoppel or rebutter." 

I f ,  therefore, the deed of the ancestors of the plaintiffs, being with 
warranty, has the effect of destroying the right of action of the heirs 
as to the after-acquired title by rebutter, or of passing this estate to  the 
grantee and vesting the title in hini by eetoppel, in either event the plain- 
tiffs cannot recover against the defendant, although i t  is neither a party 
nor a privy to the deed of 1812, because of the rule tha t  the burden is on 
the plaintiffs to prove title in themselves, and in one case there is no right 
of action, and in  the other there is no title i c  the plaintiffs as i t  has rested 
in the grantee in  the deed with warranty. 

Note that  we are dealing with a claim by the heir, and with a deed 
which purports to convey the land, and not with one conveying the right, 
title, and interest of the grantor, as to which a different rule prevails. 
Lumber Co. v. Price, 144 X. C., 53; Coble v. Barringer, 171 N .  C., 448. 

There is also authority for the position that a deed without warranty, 
which purports to convey the land, passes an after-acquired title to the 
grantee; but i t  is not necessary to decide that question, as there is a 
warranty in  the deed before us. 

In Edclleman v. Carpenter, 52 K. C., 618, in which i t  does not appear 
there was a warranty, the Court says: "Afterwards, in 1835, when he 
acquired title by the deed of :\bermthy to him, the estoppel was fed 
so as by the act of law to  vest the title in Carpenter in the same manner 
as if Eddleman had owned the land in  1832"; i n  Benick z?. Bowman, 
56 N. C., 315, that a similar deed "took effect (as to after-acquired 
title), so as to pass the title of the property by way of estoppel"; and 
i n  Hallyb~srton v. Slagle, 132 K. C., 950, "When by his deed the grantor 
conveys without any of the usual covenants of title, or when by the form 
or nature of the conveyance he affirn~s, either expressly 017 impliedly, 
that  he has a good and perfect title to the land, though, in fact, he has a 
defective or imperfect title, and he subsequently acquires a good title 
thereto, such after-acquired title mill inure to the benefit of his 
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grantee by estoppel. Van & e n s ~ l e a r  c. Carney, 11 Howard 297; (166) 
R y a n  v. U. S., 136 Ti. S., 68; 11 Am. and Eng. Enc. (2  Ed.) ,  
p. 403; Hagensick a. Cnstcr, 53 Neb., 495; Prench v. Spencer,  21  How- 
ard, 240." 

It is also held that  a deed which purports to convey the land transfers 
the estate as by a fine (U'e1lbor.n .I!. Pinley,  52 N. C., 237) ; that  under 
our registration acts all deeds are put on the same footing as a feoffment 
( B q a n  u. Enson,  147 N. C., 292), and Mr. Rawle in his work on Cove- 
yants, see. 243, i n  discussing the effect of a n  estoppel by deed without 
warranty, says: TOW, it must be carefully observed that by the com- 
mon law there were two classes of cases in which an estate thus actually 
passes by estoppel, and two only. The first was v~here the mode of 
aswrance a feoffment, a fine, or a common recovery. Such mas 
their qoleninity and high character that  they always passed an  actual 
estate, by right or by wrong, and, as against the feoffor or conusor and 
his heirs, not only divested them of what they then had, but of every estate 
vhich  they might thereafter by possibility acquire, and this doctrine has 
been applied in modern times. The second was where the assurance mas 
by lease, under which, it will be remembered, estates could take effect 
in fu furo;  and the estoppel seems to have been put upon the ground of 
such h a ~ i n g  been the contract or agreement b e h e e n  the parties." 

I f  this position is sound-and we ~ o u l d  TTe inclined to so hold if thcl 
question was before us-if there  as 110 warranty, the heirs of the grantor 
could not recorer the land under title claimed by descent as against a 
stranger, for the reason that  the after-acquired title would pasa to  the 
grantor in the deed by estoppel, and as the heirs mould not be the owners 
of the after-acquired title, they could not recorer 011 it. 

I t  follom, as the ancestor of the plaintiffs had no title a t  the time of 
the convevance to TT'eston in 1812 m-ith full corenant of warranty, and as 
this had the effect by way of rebutter of extinguishing the right of action 
of their heirs under the after-acquired title of 1815, or of passing this title 
to the grantee in the deed of 1513 by estoppel, the plaintiffs cannot main- 
tain their action under the Xewby title, and they must rely upon the 
proceeding in partition as an estoppel oil the defendant. 

T h e n  u-e come to consider the effect of the partition proceeding we 
are confronted by the fact that  the plaintiffs have failed to show any 
estate of inheritance in their ancestors a t  the time the proceeding was 
instituted, nor have they shown that  Mills and Josiah Riddick, under 
whom the defendant claims, had a11 estate of inheritance, and in  the 
absence of proof of these facts the decision in Weston v. L u m b e r  
Go., 162 N. C., 165, and MJeston ?;. Lumber  Co., 169 S. C., 399, i n  (167) 
which the same partition proceeding was considered, and in which 

213 
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it was held t h a t  i t  did not operate to estop the parties f rom denying t h a t  

the  teveral tenants  i n  common had  a n  estate i n  fee, is conclusire against 

the  plaintiffs. 
W e  are, therefore, of opinion that  there was no error  i n  t h e  judgment 

of his  H o n o r  dismissing the action a t  the  close of the  evidence. 

Affirmed. 

Cited: Baker I ? .  Austin, 174 S .C .  435; Bailey 2).  Xitche77. 179 N.C. 
103;  Crawley v. S t ~ n r n s ,  194 N.C. 17;  V'oody v. Cafes, 213 N.C. 794; 
Turpine  v. ,Tackson Cotcnt?~, 225 X.C. 391. 

LESTER B. I I IPP  r. T. E. FERRALL ET AL. 

(Filed 21 March, 1917.) 

1. Public Officers-Highway Commissioners-Bridges-Xegligence - Indi- 
vidual Liability-Statutes. 

Public officers in the perforniance of their official and governmental 
dnties involving the exercise of judgment and discretion may not be held 
liable as  individuals for breach of such duties unless they act corruptly 
and of malice. 

2. Public Officers-Ministerial Duty-Public Duties-Individual Liability- 
Statutes. 

Where public officials are charzed with a plainly ministerial duty, they 
may not be held individually liable for a negligent breach thereof, when 
they are  of a public* nature and imposed entirely for the public benefit, 
unless the statute creating the oflice or imposing the duties makes provi- 
sion for snch liability. 

3. Public Officers -Discretionary Duties -Highway (;.onimissioners - 
Bridges-Negligence. 

Where it  appears from the entire testimony that  defendants, members of 
the highway comn~ission of Lee County, had taken charge of the approach 
to a county-line bridge, if a t  all, not as  mere administrative agents, but in 
pursuance of their pnhlic duties in administering the road lams of the 
county, imposed upon them for the public benefit, and, further, that the 
duties they had assumed in reference to the bridge, required the exercise 
of judgment and discretion both in reference to the kind of approach to be 
constructed (the engineer having advised a steel structure) and also as to 
whether there mere funds available for the purpose, having proper regard 
to the bad condition of the roads in other parts of the county, there was 
no error to plaintiff's prejudice in snbmitting the issue of liability to the 
jury, and on snch facts the conrt could not have sustained a motion to 
nonsuit. 
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CIVIL ACTIOX, tried before ,Stacy, .T., and a jury, at July  Term, 1916, 
of LEE. 

The action was to recover damages for physical injuries caused by the 
alleged negligence of defendants, as individual members of the 
highway commission of Lee County, in failing to repair a certain (168) 
bridge on the line of Lee and Chatham counties and known as the 
Lockville bridge, and by reason of which plaintiff, driving a wagon over 
same, was caused to fall with his team some 15 feet and thereby receive 
serious injuries. On denial of liability, issues were submitted to the jury 
as to neglient default and damages incident thereto, and, on the issue as 
to negligence, there was verdict for defendants. Judgment, and plaintiff 
excepted and appealed. 

The cause was before the court on a former appeal and will be found 
reported in 169 N. C., 551. 

W i l l i a m s  & W i l l i a m s  and Clarlcson LP. T a l i a f e w o  for plaintiff. 
Xeuwell & Il/Iilli7cen, Hoy le  & l l o y l e ,  und R. H .  Hayes  for defendants.  

HOKE, J. On the former appeal the cause was presented on demurrer 
of defendants, and i t  was thereby admitted, as alleged in the complaint, 
that defendants were members of the highway commission of Lee County; 
that Lockville bridge, constituting a part of the public highways of said 
county, was under the exclusive care and control of said defendants; that 
for fifty-two days prior to the occurrence, and with "means and resources" 
sufficient to repair it, they had "negligently and carelessly" allowed said 
bridge to remain in an "unsafe and dangerous condition," by reason of 
which the injuries complained of were received, and, further, that full 
and formal notice had been given defendants of the condition of the bridge 
at  a meeting held in Sanford, 6 October, 1914, prior to the injury which 
was received on 17 November, following. I t  will be noted that these aver- 
ments, admitted to be true by the demurrer, are very broad and inclusive 
in their terms, and while they could harle been construed as meaning that 
the default? charged against defendants were in the performance of their 
public duties as highway commissioners and for the public benefit, they 
also permitted the inference that the defendants, as they might have done 
under the provisione of the act controlling in  the matter, Laws 1911, 
ch. 586, with or without an arrangement with the county commissioners, 
had taken personal charge of the upkeep and repair of the bridge and 
were dealing with the same purely as administrative officials, likening 
their duties to that of overseer of public roads, who, under our decisions, 
may at times be held liable for negligent default in  the performance of 
their duties. H a f h a w a y  v. TIinton, 46 N. C., 243. Under admissions 
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thus capable of two constructions the court did not consider i t  proper to 
make final determination of the rights of the parties, but overruled the 
demurrer that the relevant facts might be more fully and definitely 

ascertained. 
(169) This opinion having been certified down, a trial was had on 

appropriate issues, wherein it appeared that this was a county-line 
bridge, primarily under the control of the county commissioners in  con- 
junction with the commissioners of the adjoining county, Revisal, see. 
2606 ; that the defendants had not undertaken the repair or upkeep of the 
bridge as a physical proposition, either under an arrangement with the 
county commissioners or in the exercise of any authority claimed by 
themselves, but their default: if any existed, was in a negligent perform- 
ance of the duties imposed upon them by statute, as a governmental 
board having general charge and supervision of the highways of the 
county; defendants' evidence tending strongly to show that the roads 
in the county where they lately took charge were in bad condition; that 
the calls upon them for funds were exacting and general throughout 
the county, and that, while they received notice of the condition of the 
bridge, they then had no funds available for its proper repair; that they 
had been advised by a competent engineer that the approach to the bridge 
should be of steel, and with this in view they had endeavored to arrange 
for temporary repairs by a reliable and competent contractor, but the 
bridge had fallen in before i t  could be done. 

Upon this evidence there was no error-to plaintiff's prejudice, cer- 
tainly-in submitting the question of individual liability to the delib- 
erations of the jury, and his Honor might well have charged the jury 
that no such liability would attach. I t  is held in this State that public 
officers, in the performance of their official and governmental duties, 
involving the exercise of judgment and discretion, may not be held liable 
as individuals for breach of such duty unless they act corruptly and of 
malice. Templeton v. Bead, 159 N .  C., 6 3 ;  Baker v. State, 27 Ind., 485. 

It is also the recognized principle here, and the position is sustained 
by the great weight of authority elsewhere, that in case of duties plainly 
ministerial in character the individual liability of such officers for negli- 
gent breach of duty should not attach where the duties are of a public 
nature, imposed entirely for the public benefit, unless the statute creating 
the office or imposing the duties makes provision for such liability, and 
this principle was approved and applied here in the case of Hudson v. 
NcArthur, 153 N.  C., 445, opinion by Associate Justice Manning, and 
is in accord with the great weight of authority in other jurisdictions. 
McConnell v. Dewey, 5 Neb., 385; Bates I:. Iforner, 65 Vt., 471, reported 
with full note by the editor in 25 L. R. A, p. 824; 8. 21. Harris, 89 N. E., 
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169. The full application of this principle is apparently modified i n  case 
of subordinate officials having physical charge of public work and where 
a negligent breach of duty may be clearly recognized as the proximate 
cause of an  injury to a claimant. I n  such instances, though at  
times technically officers, they can scarcely be considered as being (170) 
i n  the exercise of governmental duties a t  all, but are rather admin- 
istrative agents, and are held for breach of duty, the proximate cause of 
the injury, whether such duties are incident to the office they have under- 
taken or arise by virtue of a contract to perform them. Instances of this 
modification appear in Hathaway v. Hinton, 46 S. C., heretofore cited, 
where a road overseer Tvas held liable for negligent failure to repair a 
small bridge on the public highway, within his means, by reason of 
which a stage coach and horses, traveling the highway, had been injured, 
and Adsit v. Brady, 4 Hill, 630, x~here the superintendent of a canal, 
charged with the duty, was held liable for negligent breach of such duty 
In failing to keep the canal free from physical obstruction likely to cause 
the injury which resulted. Robinson 0.  Chamberlain, 34 S. P., 389, 
may be rkferred to the same principle. True, a broader rule of indi- 
vidual liability is laid down in that case, but the element of liability, by 
reason of having taken physical charge of a canal, part of the public 
h i g h ~ ~ a y ,  under a contract to keep the same in proper repair, v a s  also 
present. The modification here suggested is approved mith us, also, in 
the case of Kinsey v ,  iVagisf?-ates of bones, 53 N .  C., 186, where i t  mas 
held that the magistrates of a county, in the exercise of their duties as a 
governmental board, could not be held indiridually liable for the defec- 
tive condition of roads and bridges, and Xanly ,  J., delivering the 
opinion, said: "The justices can't be held responsible for deficiencies in  
the public highmiy's bridges. They are charged mith certain duties 
concerning them, but, IT-hen these are performed, their office ceases and 
the overseers and cortractors are responsible to the officers and citizens." 
Again, i t  is the accepted rule that when a public officer, though exercis- 
ing governmental functions, is charged mith an imperative and plainly 
ministerial duty for the benefit of an individual, or when the public duty 
imposed involaes also a special duty to the individual, he may be held 
personally liable to such individual for negligent breach, causing dam- 
age, unless the legislation applicable to and controlling the question 
gives clear indication that no such liability should attach. Holf v. 
McLean, 75 fi. C., 347; Gage ?I. Xpringer, 211 Ill., 2 0 0 ;  Cooley on Torts 
( 3  Ed.) ,  p. 7 5 7 .  I t  has been said that this rule applies more generally 
to administrative officers who receire their fees from individuals for per- 
forming the services, as in the case of sheriffs in the execution of writs, 
etc., but this payment of fees is not all the test, and, as a matter of fact, 
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these administrative officers are now being more and more compensated 
by salary, the fees being paid into the public treasury. The application 

of the principle depends rather on the nature of the duty imposed. 
(171) I s  i t  a duty special to the individual, or, although a public duty 

in  some respects, does i t  i n ~ o l r e  also a special duty to an indi- 
vidual and which has been breached to his in jury?  I n  such case, an  
individual liability will, in general, attach, unless, as stated, the legisla- 
tion applicable otherwise prorides. To this rule may be referred suits 
by individual claimants where a clerk, required to index docketed judg- 
ments, fails in his duty or a register of deeds negligently fails ro prop- 
erly record a mortgage and loss is sustained. Although these duties are 
in  some respects public in their nature, they inrolre also a duty special 
to the person injured, and in such case individual liability d l  generally 
attach. 

The same principle m s  also present in the case of - 4 7 7 2 ~  I;. Bur l cho ld~~ ,  
78 U. S., 136, sometimes cited in support of a more exacting rule of 
liability. That was a suit by a creditor against the supen-isors of a 
county in Iowa who had neglected or failed to lery a tax in  obedience 
to a mandamus issued in the particular case. While the.language of the 
opinion mould certainly uphold a much more extended responsibility, 
the breach of duty was one special to the i n d i ~ i d u a l  w110 obtained the 
judgment, and, on these facts, the claim was upheld. Recurring to the 
position that  in these cases individual liability of officials does not attach, 
where the legislation applicable other~viae provides, an instance appears 
i n  our recent decision of Fore v. Feimster, 171 N. C., 551. I n  that case 
i t  was held that although the duty imposed TTas a ministerial one, and 
primarily for the benefit of indi~iduals,  persons furnishing material for. 
a public building, liability did not attach to the individuals compoqing 
the board of county commissioners, for the reason that the duty imposed 
was in  terms a corporate duty and the legislation applicable ta the 
subject gave clear indication that no liability should he enforced against 
the commissioners as individuals. 

I t  may be well to note that  v e  speak throughout of the action of public 
officers v i th in  the course and scope of their ofiicial duties, and haye in no 
way considered the effect of their conduct when they act in excess of 
authority and without warrant of law. 

Applying these principles to the case before us, on the full iiisclosure 
of the facts, the Court could well have charged that no cause of action 
had been established. While there is no general legislation protecting 
these defendants from personal liability, as in the Fore and Feimster 
cases, the testimony all tends to show that said defendants had not taken 
any physical charge of the repairing of this bridge either by arrange- 
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ment  mith the  county commissioners or otherwise, but  the breach of duty,  
if a n y  existed, was i n  their  fa i lure  to perform their  public duties 
involving the  exercise of judgment a n d  discretion, and, fu r ther ,  (172) 
t h a t  these duties were of a public ilature a n d  imposed upon them 
entirely f o r  t h e  public benefit. 

On careful  consideration of the record, we find n o  e r ror  to  plaintiff'> 
prejudice, a n d  the  judgment on the verdict is  a6rmecl. 

N o  error. 

Cited: Xarsholl c. Nastings, 174 N.C. 451; Hozclu~~rl 7.. dsheville, 174 
N.C. 751; Spruill T .  Davenporf, I T 8  S .C .  365, 366; C'crrpej~ter c. E. K.,  
184 N.C. 406; Soland Co. v. Trustees, 190 K.C. 254; H y d e ~  c. IIcwder 
son County, 190 N.C. 664; Lntham 2,. Highnccty Corn., 191 X.C. 142;  
Lowmun v. Com~s. ,  191 K.C. 152; Holrnes ?;. L - p f o ~ ,  192 N.C. 1 7 9 ;  
Lassiter c. Adams, 196 N.C. 712; Eetts c. ,Jones, 203 K.C. 591; XofJill 
v. Davis, 205 S . C .  569; llfoore 21. Lnmbeth, 207 N.C. 26;  Xoye 1%.  X ( -  
Lawhom, 208 S . C .  814; Old Fort c. H a ~ m o n ,  212 K.C. 243, 247;  IF'd- 
hins T .  Burton, 220 N.C. 1 5 ;  S. 2%. Swanson. 223 N.C. 445; XiUw z .  
Jones, 224 N.C. 737, 789 ; S ~ n i f h  Y. Hefrw,  235 S.C. 7. 

MARY JIcDOiC'ALD, FASNIE BTRD, ET a ~ s .  v. ELLA 5. McLEXDOiX ET ALS. 

(Filed 21 March, 3917.) 

1. Appeal anel Error-Court's Discretion-Recall of Witness--Consent. 
Where a party has rested his case it is within the unreviewable discre- 

tion of the trial judge, in the absence of abuse thereof, to permit him to 
recall a witness to testify ns to certain facts, which had been ruled out on 
objection and 8qain offered. 

2. Appeal and Error-Court's Discrelion-Presumptions. 
Where there is doubt whether the trial judge refused to permit a witness, 

after the party introducing hixu had rested his case, from again going on 
the stand, in his discreticin or as  a matter. of law, the remedy is by cer- 
t i o ,  nri or reumnd; to haye the doubt reversed. The Court finds in this 
case that the judge did exercise his discretion. 

3. Wills-nevisavit Vel R'on-3lental Capacity-Undue Influence-Benefi- 
ciaries-Declarations. 

Upon a trial of devisn~;it ~ c !   no^ of a will, naming tn-o or more bene  
ficiaries. wherein the issues, submitted without objection, and the conten- 
tions of the parties relate solelr to its ~ a l i d i t p  as  a whole, declarations of 
one of the devisees in favor of the caventor, as to the mental capacity of 
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the testator, or undue influence practiced upon him, would be prejudicial 
to the rights of the other beneficiary or beneficiaries, and incompetent. 

4. Appeal and Error-Codict-Record-Wall of Witness-Court's Dis- 
cretion. 

Where in all action of drvi.snvit vel ~ o u  it is contended, on appeal, that  
a certain witness was a caveator in the action and should h a ~ e  been per- 
mitted to testify after the propounder had rested his case, and that  the 
refusal of the trial judge was not in his discretion in permitting the pro- 
pounder to recall him to the stand after he had already testified, and it is  
suggested incidentally in the appeal bond, case on appeal, and brief that  
the witness was a caTeator, but i t  otherm-ise appears in the record, the 
record will control. 

5. Appeal and Error-Wills-Devisavit Vel Son-Single Issue-Objections 
and Exceptions. 

Where an action dcvisazi l  %el ?loti has been tried without objection, a s  
to the validity of the will as  a whole. the Supreme Court mill not order 
another trial upon se1)arate issues as  to the ralidity or inralidity of 
several devises. 

6. Wills-1-ndue Influence-Evidence-Instructions. 
Held ,  in this action of dc~) lsavi t  vcl nov, old age, bad health, and weak- 

ness of mind were circumstances to be considered b;r the jury upon the 
question of tindue influence hg the son of the testator. but practically 
afforded no evidence of f raud ;  and the charge of the court, construed as  
a l~hole ,  was not erroneous. 

(173) CIVIL ACTION, tried before Bond, J., and a jury, at January 
Special Terni, 1917, of LEE. 

This is a caveat to the mill of M. C. Talbert, which was executed I 
September, 1916. Issues mere submitted to the jury and answered, as 
follows : 

1. Was the paper-writing propounded, dated 1 September, 1916, exe- 
cuted by N. C. Talbert according to the formalities of lam required to 
make a valid last will and testanlent? 

2. ,4t the time of signing and executing said paper-writing, did said 
M. C. Talbert have sufficient mental capacity to make and execute a 
valid last \ d l  and testament? 

* 

3. Was the execution of said paper-writing propounded in this case 
procured by undue influence, as alleged? 

4. I s  the said paper-writing, referred to in issue 1, propounded in 
this  case, the last will and testament of M. C. Talbert, deceased! 

And the jury having answered the first issue "Yes"; the second issue, 
"Yes7'; the third issue "No," and the fourth issue, "Yes." 

The caveators proposed to ask their witness, W. A. McDonald, the 
following questions : 
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"1. Did you ever hear XcLendon (husband of devisee, A h .  3IcLen- 
don)  say anything about X r .  Talbert's mind?  

"2. Did yon ever hear Mrs. XcLendon, the daughter of Mr. Talber.t, 
say  anything about the old man's (M. C. Talbert7s) mental condition 
while the old man was living? 

"3. What  did you hear Mrs. McLendon, his daughter and chief bene- 
ficiary under the will, say in regard to his mental condition?" 

The court sustained objections of the propounders to the questions, 
and careators excepted. 

There were only two beneficiaries named in the will, A h ,  Fannie Byrd 
and her sister, Xrs.  XcLendon, they being the daughters of the testator. 
H e  gaTe Mrs. Byrd $500 and to Mrs. McLendon he gave the residue of 
his estate, reciting in the will that he had theretofore giaen to Mrs. Byrd 
$500 and to each of his children, Thomas Talbert, Nrs .  Mary McDonald, 
and Mrs. McLendon, $1,000. I t  is further stated that he had given 
Nrs .  XcLendon the largest share of the estate because she had lived with 
him a t  his home "and p r o d e d  for his personal needs." At the close of 
the testimony of the propounders offered in rebuttal of that  of the 
careators, the latter introduced their witness, W. A. McDonald, (174) 
and proposed to ask him the same questions which had already 
been excluded by the court, Xrs .  Byrd stating in open court, through her 
counsel, that  "she waired all objection to the evidence," which was of- 
fered by the caveators, as above set forth, and excluded by the court, 
and agreed that it might be introduced as affecting the validity of the 
will, and caveators asked that  they be permitted to recall the witness, 
W. A. McDonald, in order that this evidence might be heard. The court 
refused to do so, and caveators excepted. 

There was an  exception to the charge which will be noticed hereafter. 
Judgment was entered upon the rerdict, and the caveators appealed. 

Manning, Kitchin & Gavin f o r  plaintifs. 
Seawell d3 Xilliken for defendants. 

WALKER, J., after stating the case: MThetller the judge would allow 
the witness, W. A. McDonald, to be recalled, was a matter entirely within 
his discretion and when it is exercised, without any gross abuse, which is 
not even suggested here, we will not review it. The propounders opened 
the case by introducing their evidence, or so much as they thought suffi- 
cient to sustain their side of the issues. The caveators were then given 
ample opportunity to put in their evidence and all of it, including that 
which they afterwards proposed to introduce. The propounders then 
introduced evidence in  rebuttal and closed their case. The privilege, a t  
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this stage of the trial of recalling a witness for the purpoqe of offering 
testimony could not be exercised without the consent of the judge, m-hich 
he might grant or mithold at  his discretion. The case of I n  re Trill o f  
A n d r e w  Abee ,  146 X. C., 273,  is so directly applicable that xve content 
ourselves with this single citation. That \\-as a contest as to the ralidity 
of a will, and the caveators requested of the court that they be permitted 
to recall a witness for further examination. The request m-as denied, and 
this Court said in affirming the ruling: "Our decisions are to the effect 
that this matter of recalling witnesses for further examination is in the 
discretion of the judge presiding at  the trial, and his action in this 
respect is not open to reviev. S u t t o n  v. Wal ters ,  118 X. C., 495; Olive 
v .  Ol ive ,  95 N.  C., 485." This record shows that the judge merely re- 
fused to call the ~ ~ i t n e s s ,  W. A. McDonald, to the stand for the purpose 
of reopening a closed case and r e ~ e ~ s i n g  his former ruling by allo~ving 
the questions to be answered. I f  there ;,as any doubt or obscurity as to 
the reason for his ruling, the proper method mould hare  been to make 
the matter clear by a certiorari or remand, so that the judge could state 

the fact, that is, whether he exercised his discretion merely, or 
(175) decided as he did for  ant of poTrer to rule otherwise. Hol ton  ?I. 

Lee,  ante ,  p. 105. I t  appears that the judge thought the caveators 
had sufficient opportunity to make their request before they closed their 
case. and that  i t w a s  too late then for it to be considered. or for the case 
to be reopened for any purpose; but whatever may ha7-e been his reason, 
as he was merely exercising his discretion, his ruling must be left as he 
made it. 

I t  is hardly to be supposed, after so inany decisions to the contrary 
and after the lam has been so thoroughly settled in that respect, that the 
judge would decide he had no power to recall the witness. I f ,  therefore, 
any fair  doubt existed as to the nature of the ruling, ~ v e  would still 
incline to the riem that the judge exercised his discretion. I f  he had 
said that  h e  denied the motion for a v a a t  of power, a different question 
n ould arise. 

Pnnne l l  v. Scoggin,  53 S. C., 408, merely holds that n-here an  executor 
TYas made conlpetent as a witness in a d l  contest, it makes no difference 
whether he appears on the record as plaintiff or defendant. I t  has no 
bearing on this case. Nrs .  Byrd x-as not the witness, but NcDonalc? r a s .  
The question here is, IT-as she a beneficiary at the time the first questions 
were asked, and a respondent? whether her name appears in the record 
on one side of the case or the other. 

This brings us to the other question of evidence, whether the testimony 
of W. A. 3fcDonald was competent. There were two de~isees or legatees 
in the will, Mrs. Byrd and Nrs. McLeadon. The offer Lvae to prove that 
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Mrs. McLendon had once said that her father's mind had x-eakened, or 
failed, from the use of medicine, and that he could hardly recollect any- 
thing. I t  appears, therefore, that the effort mas to attack the whole will 
and to invalidate i t  as a whole. This could not be done under the 
decision in Linebarger v. Linebarger, 143 N .  C., 289, and In  re Fowlel-, 
I56 K. C., 340, as the declaration of Mrs. MeLendon would, of course, 
affect the other beneficiary, and, as said in those cases, this ~ ~ o u l d  be 
manifestly unjust. The issues here were so drawn as to present the 
single question as to the validity of the will, as a whole, and not as to 
the validity of the gift to Mrs. NcLendon. 

I t  is suggested, incidentally, in the appeal bond, case on appeal, and 
brief, that Xrs.  Byrd is a caveator; but this must be an inadvertence, 
as the record shows clearly that she v7as not, Mr. and Xrs. McDonald 
being the only careators, and this was the state of the record when the 
issues mere made up and the case tried. There is no order of the court 
making her a party to the careat, nor does any application for that pur- 
pose appear in the record. On the contrary, she is described as a respon- 
dent, the citation having issued against Ella J. NcLendon, Fannie Byrd, 
and T. W. Talbert, at  the request of the careators of the mill 
of Mrs. M. C. Talbert. I t  is apparent that she mas not a party (176) 
when this e~~idence was first offered, and if she became a party 
aftermuds, or at any stage of the proceedings, it should appear in the 
record. The motion of the caveators, after the evidence was closed, to 
recall the witness W. A. McDonald implies that she was not a caveator 
when the first questions were asked. When the record and case conflict, 
the former controls. Threadgill  v. Comm., 116 K. C., 616, 625. I f  the 
evidence, as offered in this case, m s  competent at all, under the prin- 
ciples stated and discussed, with citation of authority, in Linebarger v. 
Linebaygel-, supra, it is certainly not competent, under the circumstances, 
as, when it was tendered, it would, on its face, have been prejudicial to 
the legatee other than Mrs. McLendon. I f  the waiver of Mrs. Byrd 
made the evidence competent, it should have been entered in apt time 
and regular order. 

I t  n-as suggested at  the hearing in this Court that the evidence was 
competent on the question of undue influence, but that can invalidate 
a will as a whole just as much as a want of mental capacity, and i t  was 
submitted in that way to the jury. I t  is also suggested that the legacy 
to Mrs. XcLendon might have been considered as a separate gift and 
set aside upon the ground of undue influence or fraud practiced by her, 
without annulling the entire will. The answer is, that this view, if 
allowable, was not suggested or properly raised, and the issues, sub- 
mitted without objection, did not present any such aspect of the case, 
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and there is no such exception; but the inquiry was as to the validity of 
the whole will. Gash v. Johnson, 28 N. C., 289. The judge could have 
submitted the general issue devisavit eel non, or a special issue, so that 
the jury might pass upon the validity of the whole will or of any part of 
it. I t  was said in Gash v. Johnson, supra, at p. 291: "The court 
ordered an issue of deuisavit vel non to be made uw and submitted to a 
jury. The issue which was made up under the order of the court was 
probably framed in such a manner as to confine the response of the jury 
(will or no will) to the said paper in toto, whereas the court might have 
directed the issue to have been drawn up specially for the jury to find 
whether the paper-writing propounded as the last will of Reuben John- 
son, deceased, was in fact his will, or any part of it, and which part. 
Frequently this special mode of framing the issue will be found most 
advisable. Then the jury may respond that one or more of the legacies 
or devises mentioned in the paper is or are not any part of the last d l  ; 
and that the residue of the paper-writing is the last will of the supposed 
testator," citing Trembistowr~ v. dlfon, 1 Dow and Clark, N. T., 95. 
And finally i t  is argued that a separate issue should be ordered as to the 
undue influence exerted by Nrs. XcLendon in obtaining her own legacy, 

as was done in Linebaraer's cose. This is answered bv what me 
(177) have already said, viz: that there was no such request made, and, 

besides, in the finebarger case there was a new trial, and the court 
did not order such a separate issue, but merely stated that "it could see 
no reason why a special issue might not be sibmitted to the jury as to 
the interest of Hosea." I t  TI-as left to the judge to do so on the next 
trial. 

We cannot sustain the exception to the charge. When the instruc- 
tion to which exception was taken is read in  connection with the others 
given, several of them at the request of caveators, there was no error 
in stating the law of the case to the jury. The charge was perhaps not 
as strong as i t  might have been for the propounders. I n  the case of 
In  re Abee, supra, where it was contended that there was no evidence of 
undue influence, Judge Woke said: "It is established with us that in 
order to avoid a will on this ground the influence complained of must be 
controlling and partake to some extent of the nature of fraud. ~MarshaZZ 
v. Plinn, 49 N. C., 199; Wright v. Howe, 52 N .  C., 412; Paine v. Bob- 
erts, 82 N. C., 451. As held in Wright v. Howe, supra: 'The influence 
which destroys the validity of a will is a fraudulent influence, controlling 
the mind of the testator so as to induce him to make a will which he 
would not otherwise have made.' I t  would serve no good purpose to go 
into any extended or detailed statement of the testimony. We have 
carefully read and considered it as given in the case on appeal, and we 
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fully concur with the trial judge that  there is no evidence tending to 
show undue influence, and are of opinion that  the judgment establishing 
the validity of the will should be affirmed." The record does not purport 
to set out all of the evidence; but if tha t  which was omitted is no 
stronger i n  character than the par t  inserted, there was, perhaps, enough 
t o  carry the case to the jury;  but i t  did not furnish any clear, or 
decisive, indication of undue influence. Old age, had health, and weak- 
ness of mind are circumstances to be considered upon such an  issue, but 
there is practically no e~ idence  of actual f raud or that  Mrs. &Lendon 
took adrvmtage of her father's condition to unduly overcome his will or 
subject it to her own. The case would hardly have been any stronger 
with her declaration as to his mental condition super-added, as there 
already was full  evidence on this phase of the case. 

We find no error in the record. 
K O  error. 

C'ited: Howard v. Wright, 173 S.C.  345;  I n  re Will of Yelverton, 
198 N.C. 749;  In re Will of Beale, 202 N.C. 622; Jfoyle u. Hopkins, 
222 N.C. 3 5 ;  In re Will o f  Cussada, 228 N.C. 552; I n  re Will of Mor- 
row, 234 N.C. 368. 

E L I J A  HICKMAK v. 0. 31. RUTLEDGE & C O .  
(178) 

(Filed 21 March, 1917.) 

Master and Servant-Negligence-.4ssurn1)tion of Risks-Evidence-Trials 
-Questions for Jury. 

In an action for damages tr, an employee sustained while loading, in the 
course of his eml~loyment. logs upon a truck with skid poles, etc., the evi- 
dence tending to show that his superior officer was directing the work and 
did not furnish skid poles flattened a t  the end, and nail them down in the 
c ~ s t o n ~ a r ~  or  usual manner, but furnished those which were round a t  the 
end, and not fastened, and the injury complained of resulted : Held, suffi- 
cient upon the issue of defendant's actionable negligence, and that the 
doctrine of assumption of risk is inapplicable, the injury having been 
mused by the defendant's own and independent negligence. 

CIVIL ACTIOK, tried a t  November Term, 1916, of CRAVEN, before 
Lyon, J., upon these issues: 

1. Was plaintiff injured by the negligence of the defendant, as alleged 
in the complaint ? Answer : "Yes." 

2. Did the plaintiff, by his own negligence, contribute to his in jury?  
Answer : "No." 

225 
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3. What damage is plaintiff entitled to recover ? A n s ~ ~ e r  : "$310.30." 
From the judgment rendered, defendant appealed. 

D. L. W a r d  for plaintiff. 
Rouse & Rouse,  E. 171. Land, William T.  Joyner,  R. 51. Rouse for 

defendant. 

BROWS, J. The motion to nonsuit was properly overruled. The evi- 
dence, taken in its most fa~orable  light for plaintiff, as is proper upon 
such motions, tends to establish these facts : 

The plaintiff was employed by the defendant on 7 August, 1916, and 
was engaged in loading logs on a truck by means of two skid poles, one 
end of the log on the truck and the other end on the ground, with a 
chain around the log attached to the harness of a mule, which pulled 
the loga up011 the truck while he and another man, one at each end of the 
log, TTere guiding the log up the skid poles, keeping it straight. When 
the log got halfway up the skid pole it became crooked, and, as was his 
duty, plaintiff was trying to keep the log straight, and while he was 
trying to do this, so it would run up the skid pole eoenly, the skid pole 
rolled and caused the log to fall on his leg and break it. The skid poles 
xere roulld and not flattened at the ends and mere not secured to the 

truck by nails or spikes, as the evidence tends to prow was cus- 
(179) tomary in order to prevent them from slipping off the truck or 

rolling over. The superintendent, Xills, was standing by direct- 
ing the work. The skid poles were furnished and put in place by the 
foreman. 

These facts tend strongly to prove negligence upon the part of de- 
fendant. The work was being done under the immediate super~ision of 
the superintendent. I t  was his duty to see that the skid poles were 
securely fastened. Had the plaintiff undertaken to have prepared and 
fastened the poles himself, a difl'erent case would be presented. Brown 
v. Foundry  Co., 170 N. C., 38. 

The rule which relieves an employer from liability for an injury 
resulting from the use of ordinary or simple tools has no application to 
the facts of this case. Wright v. Thompson, 1 7 1  X. C., 88. The method 
of loading the logs on the trucks by means of round poles not flattened 
or fastened at either end was not according to custom as ~vell as the 
dictates of ordinary prudence. 

The defendant requested the court to charge the jury that "If the 
jury believe all of the evidence they will find that the plaintiff assumed 
the risk of his employment, and particularly of the work in which he 
was engaged at the time of the accident, and they will answer the second 
issue "Yes." 

226 
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This prayer could not h a r e  been properly given under the evidence in  
this case. The  servant, as  a rule, does not assume risks arising out of 
the master's own negligence. The superintendent, A h .  Mills, was stand- 
ing in  a few feet of the  lai in tiff, directing the work, and the foreman, 
Thomas Noore, was also present. The foreman brought the skids there 
and put  them at  the place for use by the employees. 

The contention that  plaintiff assumed the risk cannot be maintained 
i n  view of the fact that  the superintendent and foreman Tirere present, 
both supervising and directing the work. 

In this respect the case is like Xrnitlz v. R. R., 170 X. C., 185, where 
i t  is said: ('But in our opinion defendant's position cannot be main- 
tained in view of the fact that  the representative d the company, the 
foreman in  charge and control, was present; that the platform was 
arranged and plaintiff put to work on it by his direction, and of the 
e~ idence  tending to show that the plank prepared for the work >%-as 
unfitted for its purpose and was insecurely placed." 

There are no assignments of error directed t o  the evidence, and the  
charge is a yery clear and correct summing up of the evidence as ve l l  
as a correct statement of the law as settled by numerous decisions of 
this Court. 

N o  error. 

(1801 
AIRS. 31. S. MOORE v. GREENVJLLE BASKING AND TRUST COIIPAXY. 

(Filed 21 March, 1917.) 

1. Judgments-Pleadings-Evidence. 
When judgment is rendered against a litigant upon the pleadings, the 

a~erments jn his favor will be taken as true and interpreted in a light 
most favorable to his claim. 

2. Banks and Banking-Deposits-Set-offs-Equity-Fraud-ncy. 
While ordinarily the requireinents a t  common law, or under statutes 

applicable, forbid a debt due by a partnership to a bank, or by a principal 
on a note, to be set off by the bank against a deposit of one of the partners, 
or of a surety, this doctrine is modified in equity when by reason of the 
insolvency of the parties the question is reduced, as a matter of fact, to 
one of mutual indebtedness between the bank and its depositor, and it is 
necessary to allow the set-off to the bank, in whole or in part, to prevent 
a palpable miscarriaqe of justice. 

3. Same-Partnership-Husband and Wife. 
Where a husband has deposited his own money in a bank in his wife's 

name, and accepted by the latter without knowledge of the fact, and he 
and another, as partners, have beconie indebted to the bank on a partner- 
ship note, signed by each as sureties, and the partnership and the indi- 
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vidnal luenibers are insolvent, i11 an action brought against the bank to 
recover the deposit, it is Hold, that the defendant may off-set the indebted- 
ness due to it on the note; and were the same not strictly permitted as a 
set-off, such defense will be considered as a bill in the nature of an equita- 
ble fl. fa. as property not available to creditors under ordinary legal process. 

4. Banks and Banking-Deposits-Raudulent Gift-usband and Wife- 
Statutes. 

Where the wife participates in her husband's depositing his money in 
her name at a bank for the purpose of defrauding his creditors, the at- 
tempted appropriation is void by our statute to prevent fraudulent gifts, 
Revisal, secs. 960-962; and in an appropriate action the deposit will be 
considered and dealt with as if it stood in the name of the husband. 

CIVIL ACTION, heard before Lyon, J., and a jury, at November Term, 
1916, of PITT. 

Issues were submitted, and the jury having failed to agree upon a 
verdict, they were discharged from further consideration of the case, 
and thereupon, on motion, his Honor gave judgment for plaintiff on 
facts as admitted in the pleadings, and defendant, the bank, excepted 
and appealed. 

W. F. Evans and F. G. James & Son for plaintif. 
Albion Dunsn and Skinner & Cooper for defendant. 

(181) HOKE, J. The action was instituted by plaintiff against the 
Banking and Trust Company, to recover the balance of a deposit 

standing in  her name on the books of defendant bank. On facts set 
forth in the answer defendant prayed that i t  might offset against this 
claim, or a portion of it, an indebtedness due the bank from plaintiff's 
husband, W. M. Moore, and the partnership of Hall  & Moore, of which 
he was a member. On motion, said W. M. Moore has been duly made 
a party and filed an answer in denial of the right claimed by the 
defendant bank. 

On issues submitted the jury failed to agree, and, having been duly 
discharged, as stated, from further consideration of the case, judgment 
was entered for plaintiff on the facts admitted in  the pleadings. 

From these facts, taken from the admissions and averments of de- 
fendant bank more directly relevant to the question presented, it appears 
that in the fall of 1915 the husband made a deposit in the bank in his 
wife's name to the amount of $6,000, and this deposit was recognized by 
the bank and plaintiff allowed to check thereon, reducing the same, on 
2 February, 1916, to $3,744.38; that during this year, 1915, after 2 
February, 1916, the firm of Hall  &: Moore, composed of W. M. Moore, 
now a defendant, and W. L. Hall, carrying on a mercantile and insur- 
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ance business, in  the course of said business, had continued dealing with 
defendant bank, and, to secure any indebtedness which might be due to 
defendant, executed the demand note of the firm to the bank in the sum 
of $2,000, said note being also executed by said W. L. Hall  and W. 51. 
Moore, the individual members of the firm; that in the fall of 1915, the 
firm being indebted for as much or more than the amount of said note, 
demand mas made for payment of same and was told by Noore that he 
would never pay the debt, and "to get it out of him if they could"; that 
thereupon defendant began an investigation into the affairs of the firm 
and its members, and ascertained that said firm mas insolvent; that Hall 
was also insolrent, and that defendant W. M. Moore had no property 
whatever available to creditors except his interest in the deposit in ques- 
tion, sol\- standing in the name of his wife, the feme plaintiff. Averment 
is made, further, that this deposit and claim is in fact and in truth the 
property of said W. M. Moore, the bank's debtor, and was made by him 
in his ~vife's name, without valuable consideration moving from her, 
with intent to withdraw his property from the reach of his creditors and 
to avoid payment of his debt due to plaintiffs and others; that the 
plaintiff was knowingly a participant in the fraudulent act and purpose 
of her husband, and if defendant is not allowed to appropriate the 
indebtedness as prayed, he will be without relief in  the premises and lose 
entirely the value of his debt and claim against said W. 31. Moore. 

These allegations of ownership on the part of the husband and (162) 
of unlawful and fraudulent act or intent on his part are all fully 
denied by plaintiff and by her husband, but, assuming the averments of 
defendant bank to be true, and giving them the interpretation most favor- 
able to its claim, the rule which should prevail when a judgment is 
entered against a litigant on the pleadings, we are of opinion that the 
defendant is entitled to have the cause submitted to the jury on appro- 
priate issues. 

This right of a bank to appropriate a debt in payment of a deposit is 
referable to the principle of set-off, dependent, in a court of law, on the 
construction of the different statutes applicable, but existent, also, as an 
equitable principle independent of positive statute when necessary to 
prevent a miscarriage of right. I n  3 Ruling Clase Law, p. 591, title 
"Banks," and sec. 219, i t  is said to obtain "between persons occupying 
the relation of debtor and creditor and between whom there exist mutual 
demands, and it is familiar  la^ that mutuality is essential to the validity 
of a set-off, and, in order that one demand may be set off against 
another, both must mutually exist between the same parties." 

I t  is held here and in other jurisdictions that this requirement of 
mutuality ordinarily forbids that the debt of a partnership may be set 
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up against the claim of an individual partner who is a depositor. Hodgin 
v. Bank,  124 S. C., 540; Adams v. Bank,  113 N. C., 332. And the 
same principle usually prevails in a suit by a surety for his individual 
deposit. The bank may not apply, in satisfaction of such a claim, the 
amount of a note in which he is only a surety. Lanzb z.. Morris, 118 
Ind., 179; Morse on Banking, see. 326. But these strict applications 
of the principle of set-off, as it prevails at  law, may be and are properly 
modified when by reason of the insolvency of the parties the question 
has been reduced as a matter of fact to one of mutual indebtedness be- 
tween the bank and the claimant and it is necessary to allow an appro- 
priation of the debt to prevent a palpable miscarriage of justice. SZoan 
v. McDozuell, 71 N. C., 356; M a ~ c l z  v. Tlzomas, 63 N. C., 87; Rolling 
Xi11 C'o. v. Ore and Steel Co., 152 L-. S., pp. 596-615; Barnes c. XcMul -  
lins, 78 Mo., pp. 260-211; 2 Story's Eq. Jur., see. 1437a; 3 Ruling Case 
Lag7, pp. 591-592. 

I n  the citation to Story the position is stated as follows: "The au- 
thorities upon this question are considerably examined, and the following 
results arrived at, in a late case. The general rule, in equity as well as 
at  law, is that joint and separate debts cannot be set off against each 
other. But while at  lam the rule admits of no exceptions, and the parties 
to the record only will be regarded, a court of equity will, in a case of 
insol~ency, regard the real parties-those ultimately to be affected by 

the decree-and allow a set-off of demands in reality mutual, 
(183) although prosecuted in the name of others nominally interested. 

Courts of equity exercised a jurisdiction over the subject of set-off 
previous to the enactment of the statutes upon the subject; and their 
jurisdiction does not in any manner depend upon these statutes." 

And in Rolling Mill v. Ore and Steel Co., supra, Associate Justice 
Jackson, delivering the opinion, said: "The adjustment of demands by 
counterclaim or set-off, rather than by independent suit, is f a~~orcd  and 
encouraged by the law to avoid circuity of action and injustice (citing 
Ry. Co. v. Smi th ,  21 Wall., 255). By the decided weight of authority 
it is settled that the insolvency of the parties against whom the set-off 
is claimed is a sufficient ground for equitable interference," citing 
numerous authorities, and further: ('In Schuler 1;. Israel, 120 U .  S., 
506, 510, it was said by Xr, Justice Miller, speaking for the Court, that 
"While it may be true that in a suit brought by Israel against the bank 
it could in an ordinary action at  law only make plea of set-off of so 
much of Israel's debt to the bank as was then due, it could, by filing a 
bill in chancery in such case, alleging Israel's insolvency, and that if i t  
was compelled to pay its ou7n debt to Israel the debt which Israel owed 
it but xhich was not due ~i-ould be lost, be relieved by a proper decree 
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in  equity; and as a garnishee is only compelled to be responsible for 
that which, both in law and equity, ought to haxre gone to pay the prin- 
cipal defendant in the main suit, he can set up all the defenses in this 
proceeding ~ ~ h i c h  he would have in either a court of law or a court of 
equity." 

I11 the present instance, as me have seen, the claim of the defendalit 
bank is against both the partnership and the individual members who 
indorsed its note as sureties, and, under the doctrine recognized and 
approved by these and like authorities on the subject, if the facts should 
be established as alleged and contended for by defendant bank, the right 
of appropriation, to the extent required to satisfy the claim, ~ i~ould  arise 
to the bank, and the defendant is therefore entitled, as stated, to have 
the questions determined on proper issues. And the principle is in no 
way affected by the fact that the deposit now stands in the name of the 
plaintiff, the bank having taken it in ignorance of the true conditions 
affecting its rights. I f ,  as defendant auers, it was in fact and truth the 
husband's property, and placed in the wife's name with intent to defraud 
creditors and the husband being insolvent, she was a volunteer, or if she 
participated in the fraudulent purpose, in such case the attempted 
appropriation is avoided by our statute to prevent fraudulent gifts and 
conveyances, Re~isal ,  secs. 960-962, and the question can, for the pur- 
poses of this defense, be considered and dealt with as if the 
deposit stood in the name of the husband, a course pursued with (184) 
approval in Citizens Bank v. Garnett,  21 Kan., 354, an apt au- 
thority for the disposition we make of the present appeal. 

E ~ e n  if the doctrine of equitable set-off did not, in strictness, apply 
on the facts alleged in the answer, the defendant ~ ~ o u l d  be entitled to 
have its defense considered as a bill in the nature of an equitable 6. fa., 
the property in question not being available to creditors under ordinary 
legal process. Mebcme v. Layton, 86 N. C., 572; Eank v. Harris, 84 
N. C., 206; Tabb v. Willianzs, 57 N. C., 332; Narrison v. Battle, 16 
N. C.. 541. We have disposed of the present appeal on the issuable 
facts alleged by the defendant, that this deposit was the property of the 
husband placed in the name of the wife vi th  intent to defraud the hus- 
band's creditors, and have purposely refrained from discussing the evi- 
dential facts also appearing in the pleadings, that the deposit in quee- 
tion n-as part of the proceeds from the sale of a piece of property held 
by the husband and the wife as an estate by entireties. XThat may hare 
been the nature of the original inrestlnent in this property, and what 
the efTect of the subsequent sale and any agreement that may have been 
made hy the parties concerning it or the proceeds from it can best be 
deternlined r h e n  the evidence has been more fully disclosed 011 the 
trial of the issue. 

231 
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There is error, and this will be certified that  the cause may be sub- 
mitted to  the jury. 

Reversed. 

Cited: Moore v. Trust Co., 178 S . C .  120; Sewing Xachine Co. v. 
Burger, 181 A.C. 253; Grocery C'o. v. Xewman, 154 N.C. 374, 375; 
Graham v. Wurehou~e, 189 N.C. 535 ; Trust C'o. v. T ~ u s t  Co., 190 N.C. 
470; Trust Go. v. Spencer, 193 N.C. 746; Coburn v. Carstarpheiz, 194 
K.C. 369; Indemnity Co. 23. Corp. Com., 197 N.C. 565; 1Wunday v. Bank, 
211 N.C. 278; Erickson v. Starling, 235 N.C. 668. 

NEW BERN COTTOS OIL  AND F E R T I L I Z E R  COMPANY r. hl. D. A N D  J. W. 
LANE, F O R T  EARNWELL BGRICULTTJRAL AND DEVELOPMENT 

COhlPSSY, AND J. D. FARRIOR.  

(Filed 21 Xarch, 1917.) 

Deeds and Convepnces-Registration-Notice-Corporaset-off. 
Where the owner of lands, subject to an unrecorded mortgage, has con- 

~ e g e d  the same by deed to a corporation, which he and another practically 
owned, and to whom he afterwards sold his remaining shares. and subse- 
quently became manager, and then the mortgage is recorded, it is Held, 
that the corporation were purchasers for rnlue without notice of the 
unrecorded instrument, and the eridence was insufficient upon the question 
of fraud; and, further, a debt due the corporation from the mortgagees 
could not be allowed as a set-off to the mortgage debt. 

CIVIL ACTION, tried a t  November Term, 1916, of CRAVEN, before 
Lyon, J .  

(185) The court sustained a motion to nonsuit plaintiff on its cause 
of action and directed a verdict for the For t  Barnwell Company 

on its counterclaim. From the judgment rendered, the plaintiff appealed. 

llloore & Du?m for plaintif. 
7Vard & Ward for defendants. 

BROTX, J. The plaintiff sues to foreclose a mortgage executed by 
defendant M. D. Lane, 12  July,  1911, to secure $3,500, evidenced by 
seven notes of $500 each, indorsed by J. W. Lane, three of which remain 
due and unpaid. The mortgage mas recorded 24 April, 1915. Sonie 
time prior to the registration of the mortgage the lands secured therein 
were conveyed to the defendant the For t  Barnwell Company for the 
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recited consideration of $5,000. At that date the property conveyed 
was subject to several outstanding incumbrances. The deed was re- 
corded 8 May, 1913. I t  appears in the evidence that at the time of 
the organization of the Fort Barnwell Con~pany the defendant M. D. 
Lane was the owner of the stock in said corporation and sold to defendant 
Farrior one-half of the capital stock for cash under an ag~eement that 
the money vas  to be applied to the payment of prior encumbrances on 
the property, which was done. Farrior purchased the remainder of the 
stock in November, 1914. M. D. Lane testified substantially that no 
stock mas issued when company vas  first organized for purpose of selling 
stock; that the property consisted of several farms, live stock, equip- 
ment, etc., belonging to him. Stock issued about 1 June, 1913, he and 
Farrior being officers; that he knew plaintiff's mortgage existed partly 
unpaid; that he was secretary-treasurer up to 1 December, 1914, after- 
wards general manager, employed by Farrior. Witness owned some 
stock up to December, 1914; that he did not tell Farrior about plaintiff's 
mortgage; could not say Farrior knew of its existence; had no ground 
to think so; never mentioned it. Farrior had no interest there except 
in the corporation; that he never told Ives, president of plaintiff; 
Farrior knew about the mortg'age; that he agreed to sell Farrior half of 
the stock, among other things, and agreed to convey to the corporatioil 
the particular property in plaintiff's mortgage as a part of the transac- 
tion; that he told Farrior the land to be conveyed, and this was part of 
it, and part of the basis of the value of the stock. 

The plaintiff asked witness Lane: "Did you not tell Ives on two 
occasions that Farrior knew all about that mortgage when he took over 
the property?" This question was properly excluded. I t  is well settled 
that in the absence of fraud actual notice of a prior unregistered deed 
or mortgage executed since 1 December, 1885, cannot affect the 
rights of subsequent purchasers whose deed or mortgage has been (186) 
duly recorded. XO notice of a prior mortgage, hovever full and 
formal, mill supply notice by registration. W o o d  v. Lewey, 153 N. C., 
401; Harris v. Lumber Co., 147 N. C., 631. 

The court rendered judgment, for want of an answer, against M. D. 
Lane and J. W. Lane, and refused to enter a decree of foreclosure 
against the other defendants. I n  this there was no error. The stock 
issued by the Fort Barnwell Company x a s  sold for value and the pro- 
ceeds applied to prior incumbrailces on the lands. 

There is no evidence of fraud, and upon all the evidence the court 
properly held that said corporation, as  ell as Farrior, were bona fide 
purchasers for value prior to registration of plaintiff's mortgage. 
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The defendant's counterclaim is based on goods and merchandise sold 
by i t  t o  plaintiff and for which there is an  admitted balance due of 
$274.77. 

The  plaintiff claimed the right to apply this to the Lane notes. The 
manager and president of plaintiff testified that  the money was due 
unless i t  could be charged u p  as an  offset against the Lane notes. H i s  
Honor properly held i t  was not a set-off, and directed a rerdict on the 
courterclaim for defendant. 

N o  error. 

Cited: Dye v. Iforrison, 181 N.C. 311; Blacknall v. Hancock, 182 
S .C .  372 ; Door Co. v. boyner, 182 N.C. 521 ; Roberts v. Mussey, 185 
N.C. 166; Bank v. Smith, 186 N.C. 641; Davis v. Robinson, 189 Y.C. 
601; Cowan v. Dale, 189 S . C .  687; Darnerom v. Caryenter, 190 N.C. 
589; Bender F .  Telegraph C'o., 201 N.C. 356; Lowery v. Wilson, 214 
X.C. 804; T u r n e ~  v. Glenn, 220 N.C. 625. 

(Filed 21 March, 1917.) 

1. \TSls-Codicils-Interpretation. 
A codicil to a will is a part thereof, expressing the testator's after- 

thought or amended intention, and should be construed with the will itself 
as one instrument. 

2. Same-Estates-Powers of Sale. 
A devise of lands for life, with certain limitations, etc., by the will, and 

a codicil thereto confers upon the first taker "full power and authority to 
sell and conrey" the same, and "to make title to the purchaser after my 
death." Held,  the life estate is not enlarged by the codicil; but the life 
tenant is given authority to exercise the power to sell the lands, and upon 
his doing so he may convey the fee-simple title to the purchaser by a good 
and sufficient deed, hut is only entitled to the value of his life estate out 
of the proceeds of sale. 

CIVIL ACTION, tried before Lyon, J., at February Term, 1917, of 
SaM~sos. 

This is a controversy submitted without action. 

(187) Mary J. Darden, ~ h o  was the owner of the land in controversy, 
died without issue, leaving a will, which has been duly probated 

and recorded, the material parts  of x~hich  are as follows : 
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"Second. I give and devise and bequeath to my beloved husband, 
J. T. Darden, all of my real and personal property, of every kind and 
description, to have, possess, and use during his natural life, and upon 
his death all of said real and personal property shall go to my husband's 
brother, J. N. Darden, if he shall then be living, and upon his death, 
to my grandchild, Thomas Carr Hollingsworth, in fee simple forever; 
and if my husband, J. T. Dardeiz, shall survive his brother, J. 31. Dar- 
den, then upon the death of my husband, J. T.  Darden, all of my real 
and personal property of every description, as aforesaid, shall go to and 
vest in m y  grandson, Thomas Carr Hollingsworth; and if my said 
grandson, Thomas Carr Hollingsworth, shall die without any issue of 
his body, said lands and property shall go to and vest in the children of 
Dr. J. EI. Darden, namely, Henry Darden, Jinlnlie Darden, and Mary 
Bell, to be divided equally between them." 

After the execution of said will she added a codicil thereto, which has 
been duly probated and recorded as a part of the mill, in  which there is 
the following provisioil : 

"First. I give and confer upon my said husband, J. T. Darden, full 
power and authority to sell and convey any part of the foregoing prop- 
erty, and to make title to the purchaser after my death." 

The said J. T. Darden has agreed to sell to the defendant all of the 
lands and premises belonging to the said Margaret J. Darden, situate in 
Sanipson County, and set out in said will, for the sum of $5,200, and 
the defendant has agreed to purchase said premises and pay for the same 
at the price above named, provided the plaintiff has authority, under 
said will, to convey to him a good and indefeasible title to said lands. 

I n  accordance with the contract and agreement referred to, the plain- 
tiff has made, executed, and tendered to the defendant a deed to said 
lands in fee simple, with full covenants of warranty and seisin, and has 
demanded of the defendant the purchase price agreed upon. 

The defendant has refused to accept said deed or to pay any part of 
the purchase price agreed upon until said title shall have been passed 
upon by the courts, the defendant claiming that under the last trill and 
testament of Margaret J. Darden, hereinbefore referred to, the plaintiff 
is IT-ithout power to convey said lands to him in fee simple, as he has 
attempted to  do in the deed above referred to. 

Judgment Ras rendered against the plaintiff, adjudging that he has 
no power to sell and conrey said lands, and he excepted and appealed. 

Butler d Hewing for p la in t i f .  
N o  counsel for defendant.  
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(188) ALLEK, J. 9 codicil is a part of a will, but with the peculiar 
function annexed of expressing the testator's afterthought or 

amended intention. I t  should be construed with the will itself, and the 
ta-o should be dealt with as one instrument ( 1  Shouler Wills and Ex., see. 
487; Green v. Lane, 45 N. C., 113), and when so considered the land in 
controrersy is derised to the plaintiff "during his natural life," n-ith 
"full power and authority to sell and convey" it. 

Language, annexed to a life estate, much less direct and explicit than 
that contained in the codicil, has been held to confer a general power 
of disposition. 

I n  Farlcs v. Robinson, 138 N. C., 269, the devise was to the wife dur- 
ing her natural life and "at her disposal"; in Chewning v. Xason, 158 
N. C., 578, to "Martha Chewning, during her natural life, and then 
to dispose of as she sees proper"; in Xatterthwaite v. Wilkinsoqc;, ante, 
11. 38, to George T. Tyson in fee, with a limitation over in the 
event of his death, leaving neither wife nor children, but should he lire 
to be 21, "to be at his own disposal"; and in each it mas held that the 
first taker had the power to sell and conrey in fee. 

We are, therefore, of opinion that the plaintiff can sell and convey 
the land in controversy in fee to the defendant; but it does not follow 
that he owns the land in fee. 

The Court said in Patrick v. Uorehend, 85 5. C., 65: "It has been 
settled upon unquestionable authority that if an estate be given by will 
to a person generally, with a power of disposition or appointment, it 
carries the fee; but if i t  be given to one for life only, and there is an- 
nexed to it such a power, i t  does not enlarge his estate, but gives him 
only an estate for life," and this was approved in Cheuming v. Nuson, 
158 N. C., 580; Griflin v. Commander, 163 N. C., 232; Pellozves v. 
Durfey, 163 N.  C., 311. 

I n  Cfhezvning v. Jfason, supra, the distinction between property and 
the power to dispose of it, and the effect of annexing a power of disposi- 
tion to a life estate, are stated as follows: "There is a marked distinction 
between property and power. The estate devised to Mrs. Chemning is 
property, the power of disposal a mere authority which she could exer- 
cise or not, in her discretion. She had a general pover annexed to the 
life estate, which she derived from the testator under the will. I f  she 
had exercised the power by selling the land, the title of the purchasers 
would have been derived, not from her, who merely executed the power, 
but from the testator or the donor of the power, 'The appointer is merely 
an instrument; the appointee is in by the original deed. The appointee 
takes in  the same manner as if his name had been inserted in the power, 
or as if the power and instrument executing the power had been ex- 
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pressed in  that  giving the power. H e  does not take from the 
donee as his assignee, 2 Wash. R. P. 320; 1 Sugden on Powers, (189) 
242; 2 Sugden on Powers, 22; Doolittle v. Lewis, 7 Johns Ch. 
45. I n  the execution of a power there is  no contract between the donee 
of the power and the appointee. The donee is the mere instrument by 
which the estate is passed from the donor to the appointee, and when 
the appointment is made, the appointee a t  once takes the estate from 
the donor as if i t  had been conveyed directly to him.' Norfleet v. Haw- 
kins, 93 N. C., 392. It does not follow, because she could sell and convey 
the land under the power, that  she thereby became the owner in  fee. 
. . . The doctrine was clearly expressed by Chancellor Kent: 'If an  
estate be giren to a person generally or indefinitely, with a power of 
disposition, i t  carries a fee, unless the testator gives to the firat taker 
an  estate for life only and annexes to i t  a power of disposition of the 
reuersion. I n  that case the express limitation for life will control the 
operation of the power and prevent i t  from enlarging the estate to a 
fee.' 4 Kent  Corn., 520; Jackson v. Robins, 16 Johns, 537." 

I t  follows, therefore, that  the plaiutiff o m s  a life estate i11 the land 
in controversy, with the power to sell and convey, and that when he sells 
he i s  only entitled, out of the proceeds, to what belongs to him, the ~ ra lue  
of his life estate. 

Reversed. 

Cited: TThite v. White, 189 N.C. 237; Rome v. Robin&on, 189 N.C. 
632; Bolling v. Barbee, 193 N.C. 790; Cagle v. Hampton, 196 N.C. 
471, 472; Fletcher v. Eray, 201 N.C. 766, 768; Buncombe Counfy v. 
U'ood, 216 N.C. 227; Swtith v. Xears, 215 N.C. 197, 198, 199;  Hardee 
v. Rivers, 228 N.C. 68;  Langston v. Barfield, 231 N.C. 596; Armstrong 
2%. Armstrong, 235 N.C. 735; Voncannon v. Hudson Belk Co., 236 N.C. 
711. 

(Filed 21 March, 1917.) 

1. Contracts - Par01 Evidence -Deeds and Conveyances - Principal and 
Agent-Escrow-Statute of Frauds. 

Where the vendor of lands has executed a deed reciting the considera- 
tion and expressed in conformity with a parol contract of sale theretofore 
made, and has g i ~ e n  the deed to his agent to be delivered upon payment 
of the agreed purchase price, it is a sufficient writing within the meaning 
of the statute of frauds. 
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2. Principal and Agent-Deeds and  Conveyances-Dud Agencies-Issues. 
Where the evidence is conflicting as  to whether the agent of the vendor 

of lands to whom the deed had been given for delivery to the vendee had 
only the authority to receive cash therefor, and not extend the time for 
payment, which he had done, and that  the agent acted in collusion with the 
vendee, received a commission from him without the knowledge of the 
vendor, his principal, and on account of the confidence placed in him had 
induced the vendor to sell a t  a price much less than he could have obtained 
from others, and the evidence mas ill conformity with the pleadings : Held,  
if the agent had no authority to change the terms of the sale, the vendee 
could not recover by reason of his failure to perform the contract on his 
part,  and it  was reversible error for the trial judge to refuse the vendor's 
approprjate issues tendered in apt  time, or other suitable ones on this and 
the other controverted matters. 

3. Principal and  A g e n e D u a l  AgenkKnowledge-Gontract+Fraud. 
Where the agent for a vendor for the sale of lands has accepted benefits 

from or is acting for the other party, unknown to his principal, and accord- 
ingly the contract of sale has been made, i t  is avoidable a t  the option of 
the principal as being against public policy, and to prevent fraud which 
may arise in such dual agencies, without the necessity of showing actual 
frand in the transaction. 

(190) CIVIL ACTION, tried a t  J a n u a r y  Special Term, 1917, of SAMP- 
SON, before Whedbee, J., u p o n  these issues: 

1. W h a t  amount, if anything, is  the  plaintiff entitled to  recover of 
the  defendant, J. F r a n k  Wooten?  Answer:  "$100, with G per cent 
interest f r o m  1 5  July,  1914." 

2. D i d  the  defendant J. H. P u g h  contract and  agree to sell and  con- 
vey to the  plaintiff the  timber, rights, and  privileges fo r  the  sum of 
$6,000, a s  alleged i n  the  complaint, upon t h e  lands described in the 
complaint ? Answer : "Yes." 

3. D i d  t h e  defendant J. H. P u g h  fa i l  a n d  refuse to  comply with h i s  
said contract  a n d  agreement ? Answer : "Yes." 

4. D i d  the  plaintiff comply wi th  their  p a r t  of said agreement and  
tender the  purchase price i n  accordance with said agreement ? Answer : 
"Yes." 

5 .  W h a t  damages, if any, is  plaintiff entitled to recover of defendant 
J. H. P u g h  ? Answer : '($2,000." 

T h e  defendant  P u g h  excepted to the  issues submitted and tendered the 
following : 
1. W a s  t h e  defendant Wooten the  du ly  authorized agent of his co- 

defendant, P u g h ,  to make sale of the t imber  referred to  i n  the complaint Z 
2. W a s  it agreed a t  the  t ime of the execution of t h e  timber deed t h a t  

the  plaintiff should have th i r ty  days i n  which to p a y  f o r  the same? 
3. W a s  t h e  $250 referred to  i n  t h e  complaint pa id  to the defendant 

Wooten without  the knowledge or conselit of t h e  defendant P u g h ?  
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4. Was said sum of $250 paid to  the defendant Wooten by the plain- 
tiff for his services in  procuring the execution of said timber deed from 
his uncle and codefendant, J. H. P u g h ?  

1% Eoaor  refused to submit either of said issues, and to this ruling 
the defendant Pugh  excepted. I n  apt time said defendant moved to 
nonsuit, which motion was denied, and defendant excepted. The de- 
fendant Pugh appealed from the judgment rendered. 

Butler (e. Herring for plaintifis. 
A. XcL. Graham for defendant. 

BROKS, J. This action is brought to recover damages for breach of 
contract in the sale of timber. The plaintiffs allege that defendant 
Pug% contracted to sell and convey to them the standing timber on cer- 
tain lands near the town of Clinton, owned by defendant, for the sum 
of $6,000; that  plaintiffs complied with the contract on their part, but 
defendant -crongfully refused to perform the contract on his part, to 
plaintiff's damage $10,000. 

The defendant denies that he entered into a valid contract to convey 
the tinlber to plaintiffs, and pleads the statute of frauds. The defend- 
ant  further axers that he entrusted the sale of the timber to his nephew, 
J. Frank Wooten, the codefendant, who agreed to  negotiate the sale of 
it at  the best obtainable price; that "this defendant had full fai th and 
confidence i11 the integrity of his said nephew, and thereupon directed 
the said J. Frank  TTTooten to seek a purchaser for said timber, and to 
submit to this defendant a reasonable price for the same; that the 
plaintiff, haring been advised that this defendant mas willing to sell 
his timber, and being also aware of the fact that the said J. Frank 
Waotcn was the nephew of this defendant, and that  this defendant had 
confidence in  him, approached the said TVooten and made a propositio:~ 
to him, under the terms of ~ ~ h i c h  the said Wooten, for a valuable con- 
sideration, obligated to secure the signature of this defendant to a deed 
conveying said timber to the plaii?tiff; that this defendant had no 
knodedge IT-hatever concerning the covinous and fraudulent contract, 
made and entered into between the plaintiff and the said J. Frank 
Wooten : and notwithstanding this fact, and notv-ithstanding the fact 
that the plaintiff knew that said timber 15-as worth more than $6,000, 
3116 notxithitanding the fact that both the plaintiff and the said J. Frank 
TTooten lcnev; that there xrere other parties in and around the town of 
Clinton 71-110 a-ould hare  d l i n g l y  paid more than $6,000 for said timber, 
the saicl J. Frank Wooten, acting as the secret agent and altorney of the 
plaintiff, falsely and fraudulently represented to this defendant that he 
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had sold said timber to the plaintiff for its full value and at  the highest 
figure that the market would afford.'' 

The defendant further avers that, relying upon his said agent, he 
executed the deed and delivered same to him with instructions to deliver 
i t  at  once upon payment in cash of the $6,000 purchase price. Defend- 
ant denies that he gave his said agent any authority to take the deed 
with him to Jacksonville or to extend time of payment of the purchase 
money. 

I t  is contended that there is no valid bixlding contract for the sale 
of the timber evidenced by any memorandum in writing signed 

(192) by the defendant that will take the transaction out of the protec- 
tion of the statute of frauds. 

I t  is admitted that a deed was duly executed by defendant and de- 
posited with the codefendant, Wooten, with instructions to deliver it 
according to agreement with plaintiffs upon payment of the purchase 
money. This deed recited the true consideration and contained a full 
description of the land upon which the timber stood and in all respects 
contained the contract of the parties as originally made. 

I t  has been held that if a person who has made a parol agreement to 
sell land sign a deed therefor to the vendee, and delirer it in escrow, if 
the instrument contain the terms of the parol agreement substantially, 
including a recital of the consideration, it is a sufficient compliance with 
the statute of frauds. 

Browne, in his work on the Statute of Frauds, says that this is opposed 
by the great weight of authority (p. 483, see. 354-B), and to same effect 
are the notes to Habell v. Renfrow, 50 U. S .  Supreme Court (Law Ed.), 
1032. I t  is admitted, however, that there is a sharp conflict between 
the authorities upon the question. 

But this Court has decided, along with other courts of respectability, 
that the undelivered deed under such circumstances will satisfy the 
statute. I n  Xagee v. Blankenship there was a definite contract for an 
exchange of lands between the parties, and an undelivered deed was 
allowed as written evidence satisfying the requirements of the statute. 
95 N. C., 563, citing Blacknall v. Parish, 59 N.  C., 70. Referring to 
this question in Flowe c. Hartzuick, 167  N .  C., 452, Hr.  Justice Hoke 
says: "While this has been said to be against the great weight of au- 
thority, our own Court in .Jfngee t i .  Blankenship seems to have approved 
the position." The learned judge of the Superior Court properly fol- 
lowed the decisions of this Court and deilied the motion to nonsuit. 

I t  is contended that the plaintiffs failed to pay cash for the timber, 
as they had contracted to do, and therefore failed to perform the con- 
tract upon their part. The plaintiffs contend that the time for payment 
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of the purchase money Jvas extended, and offer in evidence the following 
paper-writing : 

I, 3. F. Wooten, haring in my possession a certain timber deed, exe- 
cuted by James H. Pugh to Vinson, Jones & Finch, left with me by 
said James H. Pugh, as his agent, do hereby agree to deliver said deed 
to said grantee a t  any time within thirty days from date hereof, upon 
their payment to me of the full sum of $ , the purchase price 
agreed upon for said timber. 

This 11 July, 1914. J. F. WOOTEN. 
Attest : HENRY A. GRADY. 

The evidence is conflicting upon this allegation, and i t  was for (193) 
the purpose of finding the fact that issues were tendered by defend- 
ant. TTTe think the court should hare submitted the issues, or some other 
suitable issues, so that the controverted fact might be determined. 

I f  the jury should find that the terms of sale were cash and that the 
defendant XTooten had no authority to change the terms and extend time 
for  payment, then the plaintiffs did not perform the contract on their 
part, and cannot recover. 

I t  iq contended that the defendant TTooten was acting in bad faith 
towards his codefendant and that  while acting as his agent, without his 
knowledge or consent, received $250 from plaintiffs for his services in  
negotiating the sale of the timber. The third and fourth issues tendered 
by defendant present this questicn for the determination of the jury, and 
should have been submitted. These issues are distinctly raised by the 
pleadings and there is evidence sufficient to require the submission of the 
matter to the jury. 

There is e~idence  that Wooten was the agelit of defendant Pugh in 
making the sale; that he had agreed to secure the best obtainable price; 
that theie were others, beside plaintiffs, in and near Clinton who were 
willing to bug the timber at  a milch larger price; that the timber was 
sold shortly thereafter for W9,000, aud according to plaintiff's present 
contentioi~ was worth much more. There is evidence that Wooten de- 
manded of plaintiff $500 for his service in  the matter and received $250. 
I t  is in evidence that  defendant Pugh knew nothing whatever of this, and 
that  he relied entirely on the judgment and fidelity of Wooten in  nego- 
tiating the .ale of the timber. 

Tt is contended that  this $250 mas allowed as the expenses of inspecting 
the timber by a timber inspector. There is no evidence that  the timber 
inspector received $250 or any other sum from Wooten for his services. 

I t  is well settled that an agent may, with their full knowledge and 
consent, represent both parties to a contract, and his contracts under 
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these circumstances bind each within the scope of his authority; but 
where the agent, withont the full knowledge and consent of his principal, 
represents the adverse party in the transaction, his contracts relating 
thereto are voidable at  the option of the principal. 

But an agent cannot serve the opposing party without the knowledge 
and consent of his principal, though he acts in good faith and no harm 
results to the principal. 2. Corp. Jur., 535, see. 520; Truesloto t i .  Bridge 
Co., 61 IT. Va., 628; Winter  2.. Cnrey, 127 Mo. dp.,  601. 

I t  is not necessary that either principal should show injury to 
(194) himself. Without showing such injury, he may avoid a contract 

made by a dual agent IT-ithout his knowledge of such dual agency. 
Guthrie v. Chair Co., 76 S. E., 795. 

The payment of a secret commission or fee to  an agent of another 
entrusted with the execution of a contract entitles the principal to avoid 
it. 2 Corp. Jur., 839, and notes. 

This rule is founded in sound public policy, and in referring to it, it is 
said in Winter  v. Carey, supra: "The law recognizes that, in general, 
human nature is too weak to aswme faithful service for an agent s e r ~ i n g  
opposite parties without their knowledge and consent, and has absolutely 
forbidden such dual position, and if taken the agent is denied any redress. 
Good faith on the agent's part and lack of harm to his principal will not 
prevent an application of the rule, for it is founded on public policy and 
is preventive rather than remedial." 

I n  Ferguson 2.. Oooch, 94 Va., 1, it is held that "a man cannot be 
the agent of both the buyer and seller in the same transaction, without 
the intelligent consent of both parties. . . . All such transactions 
are voidable and may be repudiated by the principal without proof of 
injury on his part." 

I n  Dorzovan v .  Cornpion, 85 Fed., 73, Judge Stanborn well says: "It 
is too well settled to admit of discussion that no sale where any substantial 
advantage has been taken can be sustained when he who actively promoted 
it acted as the ostensible agent for the vendor, when he was in reality the 
secret agent of the purchaser. I t  inaugurates so dangerous a conflict 
between duty and self-interest to allow the agent of a vendor to become 
interested as the purchaser, or the agent of a purchaser, in the subject- 
matter of his agency, that the law wisely and peremptorily prohibits it." 

I t  is not necessary to establish fraud upon the part of the agent. The 
rule of lam is a preventive remedy and intended to prevent the possibility 
of fraud. I t  is not so much that fraud has been committed, as that it 
might be conimitted, that the lam f~ou-ns upon dual agencies. 

S e w  trial. 
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Ci ted:  Pope  v. JIcPhni l ,  173 N.C. 240; H a r p e r  v. Batt le ,  180 N.C. 
37G; Oxendine o. Stephenson,  195 X.C. 239; Austin v. McCollzim, 210 
W.C. 818. 

(195) 
GULF STATES STEEL COMPANY V. E. S. FORD. 

(Filed 21 March, 1917.) 

1. Corporations-Evidence of Incorporation. 
Testimony of a witness to the fact of incorporation of a party to the 

action is prima facie evidence of such fact, and sufficient. 

2. Evidei~ce-Depositions-Objections-Trials-Incorporations. 

Where a ~ ~ i t n e s s  in his depositions has testified to the fact of incorpora- 
tion of a party, evidence thereof may not for the first time be objected to 
on the trial, n-hen the depositions have theretofore remained in the clerk's 
office a sufficient time for the purpose. 

3. Bills and Sotes-Xegotiable Instruments-Presumptions - Statutes - 
Due Course-Equities. 

The admission by the maker of a promissory note that  i t  had been 
indorsed to the plaintiff in due course raises the presumption prima facie 
that he is a holder in dne course, acquired the instrument before maturity, 
without notice of any equity; that he is the owner and is entitled to sue 
thereon (Pell's Rev., secs. 2301, 2208) ; and the prima facie case is not 
rebutted by a denial in the pleadings. 

APPEAL by  defendant f rom B o n d ,  J., a t  November Term, 1916, of 
FXANKLIX. 

W i l l i a m  W .  Boddie  for plaintiff. 
Ynrborough  & B e a m  and B e n  T .  H o l d e n  for defendant .  

CLARK, C. J. T h e  defendant executed his promissory note  t o  t h e  
H a r d w a r e  Company of Louisburg, K. C., ~ h o  indorsed it to  the  plain- 
tiff. T h e  plaintiff alleged t h a t  i t  was a corporation doing business under  
t h e  lams of the S t a t e  of Alabama. I n  the  answer t h e  defendant admitted 
the execution and  d e l i ~ ~ e r y  of the note, b u t  denied t h e  incorporation of 
the plaintiff and the assignnient to  it of the  note. O n  the  t r i a l  the  
defendant introduced n o  el-idence, but  objected to  the deposition of A. R. 
Forsyth, who testified t h a t  he  was vice president and  t reasurer  of the 
plaintiff, t h a t  i t  is  a corporation under  the  laws of Delaware, wi th  i ts  
pr incipal  offices a t  Bi rmingham,  Alabama, where i t  is engaged i n  min ing  
coal a n d  ores and  manufacturing coke, p ig  iron, steel, nails, a n d  wire, 
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and that the note sued on had been transferred to it by the payee, the 
Hardware Company, in payment of its account. The defendant ob- 
jected to this evidence. 

The existence or nonexistence of a corporation is a fact and may be 
proved as other facts. I n  Bank v. Cnrr, 130 N. C., 479, a witness, in 
a deposition, testified that a certain bank was a corporation, and the 

Court held that this was prima facie evidence of the fact. 
(196) The existence of the corporation may be proved by reputation. 

10 Cyc., 241. I n  R. R. 2,. Saunders, 48 N.  C., 127, the Court 
held that the organization of a corporation may be proved by a witness 
who saw the alleged corporation acting as such. 

I n  a criminal action it is not necessary to produce the charter of a 
corporation, but it is sufficient to prove that it carried 011 business in 
the name set out in the indictment and mas well known by that designa- 
tion. 8. v. Grant, 104 N. C., 910. 

I n  Stnnly v. R. R., 89 K. C., 332, it is held difficult to assign any good 
reason IT-hy a corporation suing or being sued should be designated by 
any other description than its corporate name, just as with a natural 
person, the only purpose in either case being to point out the party to 
the action. Here the note was indorsed to the plaintiff under its alleged 
corporate name, and the assignment and that the plaintiff was doing 
business under such corporate name are shown, and there is no evidence 
to the contrary. 

Besides this, the deposition was on file in the clerk's office and there 
was no objection taken to the testimony of Forsyth until the trial. I n  
Morgan v. Fraternal dsm., 170 X. C., 81, where a deposition was open 
and on file before the trial, on an objection to the deposition being taken 
for the first time on the trial, it was held that the objection could not 
be sustained, citing Ivey v. Cotton .Mills, 143 N.  C., 189, 197; Bank 21. 

B~~rgzryn, 116 N .  C., 122, 124. I n  Carroll v. Hodges, 98 N. C., 419, i t  
was held that a deposition will not be quashed or rejected either in whole 
or in part on motion made for the first time at the trial, when it has 
been on file long enough before the trial for the objection to be made. 

The defendant admits the execution and delivery of the note to the 
Hardware Company. I ts  indorsement in blank is proven by the witness 
Allsbrook, and its transfer to the plaintiff in due course is proveil by the 
deposition of Forsyth. The law presumes that the holder of a note in- 
dorsed in  blank is its holder in due course; that he took i t  for value before 
maturity and without notice of any equity; that he is the owner and 
has the right to bring suit to enforce collection. There is no evidence in 
this case to overcome these presumptions. Every holder is deemed a 
holder in due course, and upon the execution of the instrument being 
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proven every holder is  deemed prima facie a holder in due course. Pell's 
Revisal, secs. 2201, 2208; ~Vfg .  CO. v. Summers, 143 N. C., 109. Such  
prima facie case i s  not rebutted by a denial  i n  t h e  answer of t h e  owner- 
sh ip  of the  plaintiff. Causey v .  Snow, 120 N. C., 279. 

No error. 

Cited: Bank v. Felton, 183 K.C. 387; Bider  v. Britton, 192 K.C. 
202. 

W. 1,. DOU'ELL, BDXINISI'RATOR, v. CITY O F  RALEIGH. 
(197) 

(Filed 21 March, 1917.) 

I. Municipal Corporations - Cities and  Towns - Negligence - Defective 
Streets-Iiistr~ctions-~4~~peal and Error. 

I11 a n  action against a municipality for the alleged negligent killing of 
a n  intestate, who was thrown frorn his falling wagon, caused by a defective 
street, indefinite evidence Jvas admitted, without objection, tending to show 
other defects in the street. Held, i t  should be confined to similar defective 
conditions in the iinrnediate ricinity of the occurrence as  tending to show 
the existence of the particular defect causing the injury, and actual or 
constructire notice thereof to the nlunicipal authority; but an instruction 
that  entirely excludes such e~iclence, which was admitted without objec- 
tion, fronl the consideration of the jury is reversible error to the plaintiff's 
prejudice. 

2. Evidence-Declarations-'IVrongful Death-Negligence-Executors and  
Administrators-Trusts and  Trustees-Statutes. 

While the statute requires the personal representatives of the deceased 
to bring action for damages for his negligent billing, he acts in such 
respect in the natnre of a trustre for the beneficiaries under the statute, 
the right of action depending entirely upon the statute, operating after 
the death, in which the decedcnt can have no interest; therefore, his decla- 
rations made as  to the character or cause of the occurrence a re  inadmis- 
sible as substanti~re evidence. 

3. Municipal Corporations-Segligence-Defective Streets-Notice. 
A municipality is not liable in damages caused by a defective condition 

of its street unless it  is shon-n that  it had actual or constructive notice 
thereof. Pitxgcrnld r. Concord, 140 N. C., 110. 

4. Same-Contributory Negligence-Burden of Proof. 
In  an action against a nmnicipality to recover damages for an alleged 

negligent death of an intestate. where there is supporting evidence, the 
jury must find that  there was n dangerous defect in the street, thereby 
reason of defendant's negligence, or its failure to repair, after actual or 
constructive notice, and that it. and not the defectire from which 
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the intestate m-as thrown, if such was defective, was the proximate cause; 
the burden being upon plaintiff to shom negligence, and upon defendant 
to shom contributory negligence. 

CIVIL BCTIOX, tried before Gonnor, J., and a jury, at J ~ m e  Term, 
1916, of WAKE, and brought for the recovery of damages for the wong-  
fu l  death of the plaintiff's intestate, alleged to have been caused by the 
defendant's negligence in  failing to keep one of its streets in  a reason- 
ably safe condition. I t  appears that in the morning of 22 March, 1914, 
R. I;. Johnson, plaintiff's intestate, was driving along South Street i n  
the city of Raleigh, in  a milk lvagon drawn by a horse; that the king- 

bolt was broken and the body of the Tvagon was detached and fell, 
(198) and Johnson, who v a s  then sitting in  the wagon, was thromn 

through the glass front of his wagon to the ground. H e  was taken 
up  in an  unconscious condition and.in a few moments thereafter died. 
There was evidence on the part of the plaintiff that  in South Street at  
the point where the wagon fell to the ground there TTere three ditches, 
or excavations. across the street on the south side thereof, not far  apart, 
and that when a rehicle ran into and across the ditches, or excarations, 
the front wheels ~ o u l d  enter one about the time the rear wheels entered 
another; that this caused very aiolent and successive jerks of the magon; 
that  the first excavation to the south v a s  from 6 to 8 inches in depth; 
the second excavation from 8 to 10  inches in depth, and a third, at  the 
place vliere the wagon body fell to the ground, was from 8 to 10  inches 
in  depth. On the morning in question the street was covered 17-ith a 
light s n o ~ ~ ,  which had been blown into the ditches and excavations, 
completely c o ~ e r i a g  the same and leaving the street, to all appearances, 
safe for travel. There was also eridence tending to show that South 
Street was one of the much t r a ~ e l e d  streets of the city, and that  at other 
points in the street there were holes and excavations which rendered the 
same unsafe. There was a policeman's call-box near the holes or exca- 
vations where Johnson was killed which required policemen of the city 
to come to the place a t  short intervals of time. The defendant denied 
all negligeme and introduced e d e n c e  tending to show that the holes in 
qaestion were of slight depth and that the street at this particular place 
TTas in a reasonably safe condition for travel. The usual issues in 
actions for negligence were submitted to the jur j .  

The judge instructed the jury in part as fo l lom:  "You d l  exclude 
from your consideration any and all testimony as to the condition of 
South Street or any part  of i t  other than the place where i t  is adrnitted 
that  the TTagon fell, for, notvithstanding that the street may hare been 
in  bad condition elsewhere and that the defendant may haye been negli- 
gent as to the condition elsewhere, that vould not make the defendant 
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liable to the plaintiff in this case. So your inquiry mill be, first, What 
was the condition of the street immediately at the point at which the 
wagon fell? Were there defects in the street? Were these defects such 
as to render passage over the street unsafe?" I11 this connection it may 
be stated that there was evidence that South Street was in worse condi- 
tion at  other places than it mas at the place where the intestate's injuries 
were received. 

The jury answered the first issue "No," that is, that there n7as 110 
negligence. Judgment was entered for the defendant, and plaintiff 
appealed. 

Douglass d2 Douglass and R. 3'. Simms for p la in t i f .  
N o  counsel for defendant. 

WALKEE, J., after stating the case: There are two questions to (199) 
be considered in this case: 

1. As to the condition of the street at places other than the one where 
the accident occurred. The court admitted the proof, or rather it seems 
to have been let in without any objection. I t  may be that in its present 
form it was not competent, as it extends to the entire lengh of the street 
and is not restricted to that part of it near the place \-here the intestate 
was killed. We find this stated in one of the authorities: "For the 
purpose of proving or disproving negligence with respect to the par- 
ticular defect or obstruction which caused the injury, evidence of similar 
defects, obstructions, or conditions existing a t  other places, or of like 
conditions, obstructions, or methods in other cities, is ordinarily inad- 
missible. But evidence of similar defects, obstructions, or conditions in 
the immediate vicinity under like conditions is admissible as tending to 
show the existence of the particular defect or obstruction, or to fix con- 
structive notice thereof on the municipality. Thus such evidence is 
generally held admissible where the accident or injury occurs 011 a side- 
walk of uniform construction and material for considerable length, and 
the other defects or condition offered in evidence were in the same walk 
and vicinity." Xor does it appear to IT-hat extent the other portions of 
the street were defective, nor ~ ~ h e t h e r  the alleged defects were near to or 
remote from the one in question. We need not pass upon the admissi- 
bility of this evidence, because there mas no objection to it, and, there- 
fore, express no opinion in regard to it. But plaintiff excepted to the 
instruction of the court relating to it, and me must ascertain if the 
benefit of it was taken away from him by the charge. The learned judge 
was right in stating that a defect at any other place in the street would 
not create a liability unless they found that by reason of defendant's 
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negligence there was a defect at the place where intestate was throv-n 
from the wagon, and that his death was proximately caused by i t ;  but 
the language of the court went beyond this, as we think, and excluded 
the evidence from the consideration of the jury. I t  is likely that it was 
not so intended, but that is the fair construction of it. 

2. The declaration of the intestate as to the condition of the wagon 
was incompetent. I t  was not a declaration against interest, as at that 
time he had no interest to sewe or disserae. He had no cause of action 
himself, as his death was instantaneous, nor did he eren have any in- 
terest in  this cause of action. I t  is one not known to the common law, 
but created by the statute, and the beneficiaries take, not by any inheri- 
tance or succession from him, but solely because they are named in the 
statute as the recipients of the fund recovered for the death caused by 

the defendant's negligent or wrongful act. The cause of action 
(200) never arose until the death of the intestate, and then not to him, 

but to those who are designated by the statute to take the fund 
recovered. They acquire their right by the statute alone, and not be- 
cause of any privity with the intestate, for none such exists between 
them, in any proper sense of that term. This is well settled by our 
decisions. Baker v. R. R., 91 N. C., 308; Taylor v. Cranberry CO., 94 
N.  C., 526; Best v. Kinston, 106 N. C., 205; Killiam v. R. R., 128 3". C., 
261; Hartness v. Pharr, 133 K. C., 571; Bolick v. R. R., 138 N.  C., 371; 
Gulledge v. R. R., 147 N. C., 234; Hall v. R. R., 146 IS. C., 345; Ben- 
nett v. R. R., 159 N.  C., 345; Broaclnax 1:. Broadnux, 160 S. C., 432; 
Hood v. Tel. Co., 162 N. C., 92; Hartis v. Electric Railway Go., ibid., 
236. I n  Hood v. Tel. Co., supra, the Court said: "The right of action 
for wrongful death, being conferred by statute at death, never belonged 
to the deceased, and the recovery is not assets in the usual acceptation of 
this term." And in Hartness v. Pharr, supra, we said: "Whatever the 
varying forms of the satutes may be, the cause of action given by them, 
and also by the original English statute, was in no sense one which 
belonged to the deceased person, or in which he ever had any interest, 
and the beneficiaries under the law do not claim by, through, or under 
him;  and this is so although the personal representative may be desig- 
nated as the person to bring the action. The latter does not derive any 
right, title, or authority from his intestate, but sustains more the rela- 
tion of a trustee in respect to the fund he may recover for the benefit 
of those entitled eventually to receive it, and he will hold it, when 
recovered, actually in that capacity, though in his name as executor or 
administrator, and though in his capacity as personal representative he 
may perhaps be liable on his bond for its proper administration." This 
passage was quoted recently with approval in Broadnae v. Broadnaz, 
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supra, as was the following from Baker v. R. R., 91 N. C., 310: "The 
administrator thus occupies the place of trustee, for a special purpose, 
of such fund as he may obtain by the suit, holding it, when recovered, 
solely for the use of those who are entitled under the statute." Our 
statute prescribes the method of paying out the fund, but the latter is 
free from the claims of legatees and creditors. The beneficiaries derive 
their right, therefore, as we have said, not from the intestate, but under 
the statute. These views are sustained by other courts, which hold 
that the cause of action created by statute for death caused by negli- 
gence is independent of any right of action the deceased may have had, 
or would have had if he had survived the injury. C. and 0. R. R. Co. ti. 
Dixon, 179 U. S., 754; Dennick v. C. R. Co., 103 U. S., 11;  I. C, R. Go. 
v. Barrow, 15 Wall., 90. Upon the subject of admissions or declarations 
of the deceased before or after the accident which caused his death, 
Tiffany on Death hy Wrongful Act (2  Ed.), see. 194, says: "The 
declarations of the deceased, although made under such circum- (201) 
stances as would, upon an indictment for homicide, render them 
inadmissible as dying declarations, are inadmissible on that ground. 
Whether the declarations of the deceased are admissible in favor of the 
plaintiff will depend upon whether they were made under such circum- 
stances as to form part of the res gestce. I t  would seem that such decla- 
rations, if not admissible as part of the res gesfa?, are not admissible in 
favor of the defendant as admissions, since the plaintiff in such case does 
not claim in the right of the deceased, but upon a new cause of action." 
This is the prevailing opinion, though he admits that there are some 
cases to the contrary, but when they are examined i t  will be found that 
they rest upon the principle (or are largely influenced by i t )  that the 
declarations, by reason of the fact that they were made at the 1-ery time 
of the injury, or of their being concomitant therewith in some degree, 
and explanatory thereof, became pars rei gestm. The following cases treat 
them as inadmissible: Ohio and C. R. Co. v. Hammersley, 28 Ind., 311; 
Johnston v. Oregon, etc., R. Co., 23 Ore., 94; Louisville, etc., R. Co. v.  
Berry, 35 N. E., 565 (app. 28 Ind., 714) ; L. and AT. R. Co. v. Stacker, 
86 Tenn., 737; Fitzgerald v. Town of Weston, 52 Wis., 354 (9 IT. W., 
13). I n  the case last cited the Court held that where the widow brought 
an action to recover for the death of her husband, which was alleged to 
hare been caused by defendant's negligence, any declarations she had 
made during the life of her husband after the accident were competent 
only to contradict her as a witness at  the trial for herself, but were not 
competent as declarations against interest, eren against herself as plain- 
tiff in the action, to be used as substantive testimony, and the Court said: 
'(Nor do we think they were admissible as being made by a party in 
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interest, within the meaning of the rule. When the plaintiff made these 
declarations she had no interest in the cause of action against the town 
by reason of the injury to her husband, caused by a defective highway. 
I t  is only in consequence of his death, subsequent to such declarations, 
that she has the right of action under the statute. But, as we under- 
stand the rule, the declarations, to be admissible, must be against the 
interest of the person making them at the time when they were made. 1 
Greenl. Ev., sec. 147." And to the same effect is L., etc., R. Co. v. Bevy,  
supra, (35 N. E. at p. 566). "In the case at bar," said the Court, "the 
injury sued for was originally and primarily inflicted upon the appellee, 
and no part of the damages described in the complaint and awarded by 
the jury could have been recovered by the deceased had he survived the 
injury. .Mayhew v. Burns, 103 Ind., 328, 2 N. E., 793. His  services 
during his minority belonged to the appellee, as his lawful right, and it 

nTas not within the power of the deceased son to have legally 
(202) defeated this right. Consequently, upon the clearest principles of 

law, the admissions of the deceased could not bind the appellee. 
As bearing somewhat upon this question, see Ins. 6'0. v. Wiler, 100 Ind., 
9 2 ;  Lawson, Rights, Rem. and Pr., see. 1108. Appellant assails the 
correctness of the statement above quoted in so far as it declares 'that the 
admissions of the deceased could not bind the appellee,' and insists that 
the authorities cited do not sustain it. The assault is not well founded. 
The word 'admission' is here used in the sense of a declaration against 
interest. As in the nature of things it was not possible for the deceased 
to h a ~ e  any interest in the subject-matter of this controversy, his declara- 
tion could not admit away a right he did not possess." The court held 
that the evidence was competent as part of the res gesta, and could be 
considered, therefore, on the motion to rel-erse upon the evidence-a very 
different question. I n  Hartis 7;. Electric Ry. Co., 162 N. C., 236, a depo- 
sition taken in a suit by the injured party was permitted to be react in 
a subsequent action by his administrator after his death; but this was 
allowed upon the ground that the questions under investigation in the 
two suits were substantially the same and there had been full oppor- 
tunity to cross-examine in the first case, and that the adnlinistrator was 
plaintiff in both actions. The principle nom- applied in this case was 
fully recognized there. 

We conclude, therefore, that the court should not hare admitted the 
declaration against plaintiff's objection. 

But the city cannot be held liable unless it had or should have had 
notice of the defect, if one existed. "The governing authorities of a 
town are charged with the duty of keeping their streets and sidewalks, 
drains, culverts, etc., in a reasonably safe condition; and their duty 
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does not end a t  all with putting them in  a safe and sound condition 
originally, but they are required to keep them so to the extent that this 
can be accomplished by proper and reasonable care and continuing super- 
vision. Code, see. 3803; Bunch v. Edenton, 90 N. C., 431; Russell v .  
Monroe, 116 N.  C., 720. The town, howeuer, is not held to warrant  that  
the condition of its streets, etc., shall be a t  all times absolutely safe. 
I t  is  only responsible for negligent breach of duty, and, to establish such 
responsibility, it  is  not sufficient to  show that  a defect existed and an  
in jury  has been c a ~ ~ s e d  thereby. I t  must be further shown that  the 
officers of the town 'knew' or by ordinary diligence might have dis- 
co~-ered, the defect, and the character of the defect was such that  in- 
juries to travelers therefrom might reasonably be anticipated. I t  will 
be observed that  actual notice of a dangerous condition or defective 
structure is not required, but notice may be implied from circum- 
stances, and will be imputed to the town if its officers could have (203) 
discovered the defect by the exercise of proper diligence." Pitz- 
geralcl e. Concord, 140 S. C., 110 (citing and quoting 1 Sh. and Redf. 
Neg., sec. 369). 

Before a case of actionable negligence i s  made out, the jury must find, 
that  there was a dangerous defect in the street; that i t  was there by 
reason of defendant's negligence, or its failure to repair, after actual 
or constructive notice of i t ;  that it-and not the defective wagon, if the 
latter was defective- as the proximate cause of the intestate's death, 
the burden being on the plaintiff to show negligence and on the defendant 
as to any  contributory negligence. 

There will be a new trial for the error a b o ~ e  indicated. 
New trial. 

Cited: Tyree v. Tudor,  183 K.C. 350, 351; Graham v. Charlotte, 186 
N.C. 664; Avery v. Bmnt ley ,  191 N.C. 399; Willis  v. S e w  Bern, 191 
N.C. 513 ; ~If ichnuz  v. Rocky Xoun t ,  193 N.C. 551 ; Holmes v. TT71zarton, 
194 K.C. 474, 475; T17all c. dsheville, 219 N.C. 169; Hanks  T .  R. R., 230 
N.C. 185. 

(Filed 25 Xarch, 1917.) 
1. \Tills-Interpretation. 

A will should be interpreted from the perusal of the entire instrument, 
giving meaning, when possible, to the words or expressions therein used 
to ascertain and effectuate the testator's intent, having reference to those 
who are e ~ ~ i d e n t l ~  the objects of his care, when the language of the will 
indicates them. 
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2. Same-"Children1'-Succcssive Survivorships-Termination. 
Where a mill appears to have been written by one unfamiliar with 

technical language and the meaning of legal expressions, who used through- 
out the words "children," "heirs of the body," etc., indiscriminately and 
with reference to both real and personal property, and devises a part of 
his real property, after a life estate to his wife, to certain of his children, 
"and if any of my children before mentioned shall die without heirs lam- 
fully begotten of their body them surviving, then the legacies herein given 
shall revert back to the survivor or survivors of my children and the law- 
fully begotten heirs of them surviving forever": Held, the intent of the 
testator will be construed as  a devise to his children and the grandchildren, 
coming within its terms, by successive survivorship, determined ~vi th  refer- 
ence to the death of the testator's children, and not that of his own death, 
his living and named children taking absolutely, subject only to be defeated 
in the event any of such children die without children. 

3. Same-Deeds and  Conveyances-Quitclaim-Title. 
Under a devise of lands to the testator's daughter, but shall she die 

without children the estate should revert to her sisters and living children, 
and the daughter has conveyed the land to another and since died without 
leaving living children, etc., a quitclaim deed to the land made by the con- 
tingent remaindermen to the same grantee, of all "right, title, and interest, 
estate, claim, and demand, both in lam- and equity, as  well in possession a s  
in expectancy," is suffkient to pass their title to the purchaser. Beacon. 
u. ilmos, 161 N. C., 367, etc., cited as  controlling. 

(204) CIVIL ACTION, tried before Wkedbee, J., a t  February  Term, 

T h i s  is a n  action to recover land, both part ies  claiming under G r a y  
R. Pridgen,  who died i n  1866, leaving a will, t h e  mater ial  par ts  of which 
a r e  a s  follows : 

' (Item first. I give a n d  derise to  m y  beloved wife, M a r y  T. Pridgen, 
dur ing  her  na tura l  life, a l l  m y  land, money, stock of every kind, house- 
hold a n d  kitchen furni ture,  and  i n  the meantime she, the  said X a r y  T. 
Pridgen,  c a n  give off t o  each child their  respective legacies hereinafter 
named. 

"I tem second. I give to m y  son, H. R. Pridgen,  af ter  the death of 
his mother, M a r y  T. Pridgen,  one-half of m y  land, one horse, bridle a n d  
saddle, one cow and  calf, one sow and  pigs, two plows and  gear, one 
horse car t ,  one bed and  i ts  necessary furni ture,  t o  h i m  and  the lawful  
begotten heirs  of h i s  body forever. 

"I tem third.  I give to  Egbad  Rouse and  E d w a r d  Rouse, each, one 
bed a n d  i ts  necessary furni ture,  t o  them and  the  l a v ~ f u l  begotten heirs 
of the i r  body them surviving, bu t  if they  leave n o  issue, then to revert 
back to m y  children, H e n r y  R., Elizabeth J., Kancy,  S a r a h  E., a n d  
M. B. Hil l .  



N. C.] S P R I N G  TERM, 1917. 

"Item fourth. I give to my daughter Mary B. Hill, wife of D. Hill, 
one-fourth part of the remainder of my tract of land, and if she die 
without issue lawfully begotten of her body, then to revert back to my 
other four children, Henry R., Elizabeth J., Nancy, and Sarah E. 

'(Item fifth. I give to my daughters Nancy, Elizabeth J., and Sarah 
E. Pridgen the balance of my land, to share and share alike, also one 
bed and its necessary furniture, each, to them and the lawful begotten 
heirs of their body forever. 

"My will is that if any of my children before mentioned shall die 
without heirs lawfully begotten of their body them surviving, then and 
in  that case the legacies herein given shall revert back to the survivor or 
survivors of my children and the lawful begotten heirs of their body 
them surviving forever." 

The said Gray R. Pridgen died, leaving him surviving five children, 
viz., Henry R. Pridgen, Mary B. Hill, formerly Mary B. Pridgen, 
Elizabeth J., Sarah E. Pridgen, and Nancy Pridgen, the testator having 
only one other child, Winnie Rouse, who died in the year 1863, or three 
years before the death of testator. Her  name does not appear in the 
will as devisee or legatee, though her children are bequeathed certain 
personal properties by Item 3 of the will. 

I n  the year 1873 the lands of which Gray R. Pridgen died (205)  
seized and possessed, and which are situate in  said Greene County, 
and which were devised inehis said will, were duly partitioned and 
allotted in severalty to the said five children of the said Gray R. Pridgen 
to whom said lands were devised, lot No. 3 in said division having been 
allotted to said Nancy Pridgen, said lot being the land in controversy. 

On 4 January, 1877, Nancy Pridgen executed a deed upon a valuable 
consideration by which she purported to convey said lot of land to Pat- 
rick Lynch, under whom the defendants claim, and on the same day all 
of the plaintiffs in this action, except the children of Mary B. Hill and 
Winnie Rouse, executed to said Lynch a deed in consideration of $1, by 
which they "do bargain, sell, and quitclaim unto the said Patrick Lynch, 
and to his heirs and assigns forever, all our and each of our right, title, 
and interest, estate, claim and demand, both a t  law and equity, and as 
well in possession as in expectancy of, in and to all that certain piece or 
parcel of land situated in the county of Greene and State aforesaid, 
known as lot drawn by Nancy Pridgen in a division of the lands of 
G. R. Pridgen, deceased, adjoining the Iands of Patrick Lynch and 
others." 

Nancy Pridgen died in 1909, leaving no children, but leaving surviv- 
ing Henry R. Pridgen and Sarah E. Bowden, children of Gray R. 
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Pridgen, and also the children of Winnie Rouse, Mary B. Hill, and Bliza 
Pollock, all of whom are the plaintiffs in this action. 

Mary T. Pridgen, wife of Gray R. Pridgen, is dead. 
The controversy arises upon the construction of the last paragraph of 

the fifth item of the will, and upon the effect of the quitclaim deed to 
Patrick Lynch. 

The plaintiffs contend that upon the death of Nancy Pridgen her 
share passed under the fifth item of the wiII to the chiIdren of Gray 
Pridgen surviving her, and to the children of those who had died leaving 
children, and that the deed to Patrick Lynch, being a quitclaim deed, 
did not convey this title. 

The defendants claim Nancy Pridgen took an estate in fee, but if not, 
that only the children of Gray Pridgen surviving Nancy Pridgen would 
take, and that this interest passed under the deed to Lynch, and that if 
the children of a deceased child are included in the devise, that the deed 
to Lynch conveyed the title of all the plaintiffs except as to the children 
of Mary Hill. 

His Honor held that the children of Mary Hill  were entitled to one- 
fourth of the land under the devise, and that the defendants were entitled 
to three-fourths thereof under the deed to Lynch, and entered judgment 
accordingly, and the plaintiffs and defendants excepted and appealed. 

(206) M. T. Dickimon for plaintiffs. . 
J. Paul BrizzelZe and George M. Lindsay for defendants. 

ALLXN, J. I t  is apparent from an inspection of the whole will that 
the paramount and controlling purpose in the mind of the testator was 
to provide for the five children named therein and their children, and 
that he intended for the children and grandchildren to take in succes- 
sion, and not as tenants in  common, and this general intent should 
prevail even against minor considerations in  conflict with it if they 
appeared in  the will. Lassiter v. Wood, 63 N. C., 360; Balsley v. Bals- 
ley, 116 N. C., 477. 

I t  is also clear that the will was drawn by one who wa's not versed in  
technical legal rules or language, and that the terms "issue" and "lawful 
begotten heirs of their body" are used indiscriminately as descriptive of 
children. This is illustrated by the third item, in which personal prop- 
erty alone is disposed of, and this is given to Egbad and Edward Rouse 
and the "lawful begotten heirs of their body," but if they leave "no 
issue," then "to revert back" to the children of the testator. Here we 
have "lawful begotten heirs" and "issue" referring to the same class, 
and evidently meaning children, and this construction has been placed on 
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similar language in a number of cases. Tucker v. llfoye, 115 N .  C., 11; 
Prancks v. Whifaker,  116 N .  C., 518; Smith v. Lumber Co., 155 N. C., 
392. 

I n  the last case cited items in a will were considered rery much like 
the fifth item in the will before us, and the Court said: "Construing 
this mill in reference to these authorities and bearing in mind the well- 
recognized positions that as to wills the intent of the testator as ascer- 
tained from the consideration of the whole d l  in the light of the sur- 
rounding circumstances must govern (Holt  v. Holt, 114 N .  C., 241)) and 
that as to both wills and deeds the intent as embodied in the entire in- 
strument must prevail, and each and every part must be given effect if 
it can be done by fair and reasonable intendment before one clause may 
be construed as repugnant to or irreconcilable with another (Davis v. 
Frazier, 150 N. C., 447),  u7e are of opinion that the will conveys to the 
children mentioned in the third item an estate in fee, defeasible on dying 
without leaving lawful issue of his or her body surviving, and in that 
event, as to either, and when it occurs, the interest passes to the surviv- 
ing children or to the 'lawful heirs who may be surviving any of my 
children'; and that by these words the testator did not intend heirs in 
the ordinary or general meaning of the term, but surviving issue and 
in the sense of children and grandchildren, etc., of the devisees named, 
and that in case this interest should arise to them, they would take and 
hold as purchasers directly from the devisor." 

I n  the last paragraph in the fifth item "children" must there- (207) 
fore be substituted in one place for "heirs lawfully begotten of 
their body," and in the other for "lawful begotten heirs of their body," 
and the paragraph must be read as follows: "My will is that if any of 
my children before mentioned shall die without children them surviving, 
then and in that case the legacies herein given shall revert back to the 
survivor or survivors of my children and the children them surviving 
forever.'' 

Under the authorities since the case of Buchnnan v. Buckanan, 99 
N. C., 308, the time of dying without children which will gire rise to 
survivorship must be referred to the death of the devisee and not to the 
death of the testator (Harrell z3. Hagrrn, 147 N. C., 111; Rees ?;. Wil- 
liams, 165 N .  C., 201, and cases cited), and the question is, Who are 
included in the words "children them surviving" as of the death of Sancy  
Pridgen ? 

I t  is presumed that every part of the will '(expresses an intelligible 
intent, i. e., means something" (Wooten v. Hobbs, 170 N. C., 214)) and 
this intent is not only to be "gathered from the language used, if pos- 
sible" (Freeman v. Freeman, 141 N. C., 9 9 )  "but in seeking for his 
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BOWDEK ti. LYKCI-I. 

intention we must not pass by the language he has used. I f  we do, we 
shall make the will and not expound it." Alexander ?;. Alexander, 41 
S. C., 231, approved in McCallum v. 11lcC'allum 167 N. C., 311. 

"Every part of a will is to be considered in its construction, and no 
words ought to be rejected if any meaning can possibly be put upon 
thern. Euery string should give its sound." Edens v. Williams, 7 N .  C., 
31. 

We must, then, give some meaning to the language "children them 
surviving"; and they are not the children of the testator because they are 
already provided for in the same paragraph. 

Nor is reference made to children of living. children of the testator, 
as the property is given in the same item of the will to the children of 
the testator absolutely, subject to be defeated only in the event of dying 
without children. 

The only other conclusion permissible, if we give any meaning to the 
language of the testator, is that he intended to include the children of 
deceased children of the testator, and this accords with the leading pur- 
pose of the will. 

I t  follows, therefore, that his Honor was correct in holding that the 
plaintiffs, who are the children of Mary B. Hill, who died before Nancy 
Pridgen, are entitled to one-fourth of the land in contro~rersy. 

The children of Winnie Rouse, who died before the testator, are 
excluded, because Winnie Rouse is not mentioned in the will, and 

(208) the devises under the terms of the will are to the children of the 
testator named, and to the children of those deceased, "before 

mentioned." 
We are also of opinion that the quitclaim deed executed by the plain- 

tiffs passed their interest to the defendant. 
I t  purports to convey all "right, title, and interest, estate, claim and 

demand, both in law and equity, as well in possession as in expectancy," 
and is in all material respects like the deed which was sustained in 
Xornegay v. Niller, 137 N. C., 661, which has been approred on this 
point in Cheek v. Walker, 138 N. C., 449; Smith v. Xoore, 142 N. C., 
299; Beacon v. Amos, 161 N. C., 367, and is a controlling authority. 

I n  the Kornegay case the grantor could only take in the event of a 
death of one without issue, and before the contingency happened she 
executed a deed, in consideration of $1 conveying "her right, title, and 
interest, present, contingent, and prospective," and it was held that the 
grantor had a "possibility coupled with an interest" which passed by 
her deed, and that it operated "to vest in the plaintiff the equitable title 
to all of the interest, title, and estate which she has or may, by the 
happening of the contingency provided for, have in the locz~s in quo; 
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t h a t  this  ti t le is something more t h a n  the mere r ight  i n  equi ty;  t h a t  i n  
the  event of t h e  plaintiff's death without  offspring the  title mill be per- 
fected without  a n y  act  on the p a r t  of the plaintiff o r  those claiming 
under  h i m ;  t h a t  the  consideration agreed upon by the  part ies  is sufi-  
cient and adequate to pass such equitable title, and  sustain i t  i n  the 
event the perfect ti t le shall come t o  her." , 

There  is  n o  error. 
Affirmed. 

Cited: Bank v. Vass, 184 N.C. 301; Yarn  Co. 2%. Deu'stoe, 192  N.C. 
1 2 5 ;  Electric Xupply Co. v. Burgess, 223 S.C. 1 0 0 ;  IVilliams c. Rand, 
223 N.C. 737; Tzcrpin 2;. Jarrett, 226 N.C. 137;  Toncannon v. Hudson. 
Belk Co., 236 N.C. 711; Bradford c. Johnson, 237 N.C. 581. 

IN RE CAREY W. STONE, C r u s n u ~ a ~  OF THOMAS STOSE. 

(Filed 28 March, 1917.) , 
1. Master and Servant-Fcderal Employws' Liability Act-Segligent Death 

-Beneficiaries-Distributio~i-Statutes. 
The Federal Enq~loyers' Liability Act creates three classes, separate and 

distinct from each other, who mag recover damages for the negligent death 
of an eulployee, the existence of one to be benefited in any preceding class 
excluding those in nest  class follo~ving, etc., and the first such class being 
the surviving widow and the child or children of such employee, and the 
act not providing for the method of distribution, i t  is governed by the 
State statute, and when there is only a widow and one child, the former 
recei~es one-third and the latter two-thirds of the amount. 

2. Master and Servant-Federal Employers' Liability Act-"Dependents" 
-Enlarged Recovery-Appeal and  Error-Objections and  Exceptions. 

When under the Federal l4mployers' Liability Act a recovery in  the 
third class is enlarged by erroneously including those not "dependents," 
exceptions thereto should be aptly and duly taken npon the t r ia l ;  but 
nhere the amount of the recovery has been admitted, as  by compromise 
in this case, the question of the method of its distribution in the first and 
second c l a ~ s  depends npon the State statute of distribution. 

3. 31aster and S e r v a n G F c d e r a l  Employers' Liability Act-Distribution- 
Courts-Questions of Law-Trials. 

t7nder our statute, the method of distribution of a recovery under the 
Federal Employers' Liability Act among the widow and children of the 
deceased employee is one of law, not requiring the intervention of the jury. 

APPEAL by respondent guard ian  f r o m  Bond, J., a t  October (209) 
Term, 1916, of WAKE. 
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This proceeding was begun before the clerk, whose decision nTas af- 
firmed in the Superior Court upon appeal. 

I t  is admitted that the deceased was killed while employed by the 
Seaboard Air  Line Railway Company in i ~ t e r s t a t e  conimerce, and left 
a widow 31 years old and one son 11 years old, and that the net amount 
receired by her as administratrix of her husband after payment of attor- 
ney's fees was $9,750, and that they are both dependent and are the sole 
beneficiaries. I t  is agreed that property owned by either, if any, shall 
not be considered in passing on this question; that  both are in good 
health; that  the boy lives v i th  his mother and that their relations to 
each other are such as usually prevail between mother and minor son. 
I t  is admitted that the money received was paid by compromise to the 
administrator without action and that  the decedent had taken care of his 
wife and child. Upon these facts counsel for the widow moved the 
court to  submit to the jury issues as to the relative rights of herself and 
her child in the fund or to refer it to a referee to ascertain the amount 
due each. The court refused to do this, and affirmed the order of the 
clerk to divide the fund in accordance with our statute of distributions, 
allotting to the widow one-third and the child two-thirds, and directed 
that  the widow should give an adminirtration bond in the sum of $13,000, 
being double the amount of the $6,500 allotted to the child. From such 
judgment she excepted and appealed. 

Moses AT. Amiss and Winston & Biggs for infant. 
Douglass & Douglass for appellant. 

CLARK, C. J. The net sum received by the administratrix under the 
compromise and settlement with the railroad company stands on 

(210) the same basis as if i t  had been recovered by action. The sole 
question presented, therefore, is whether the compensation for 

~vrongful death of an employee while engaged in interstate commerce 
already ascertained and determined is, on the facts of this case, to be 
apportioned according to our statute of distribution. 

The Federal Employers' Liability Act provides that the action shall 
be brought by the personal representative of the deceased employee "for 
the benefit- 

"(1) Of the surviving widow, or husband and children of such em- 
ployee; and if none, then 

"(2) Of such employee's parents; and if none, then 
"(3) Of the next of kin dependent upon said employee." 
The Federal statute, therefore, creates three classes, which are separate 

and distinct from the other. I f  there is any member of the first class, 
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the other two are excluded. I f  there is none of the first class, but one 
or more of the second, then the third class will be excluded. I f  any 
member of the last class does not come under the provision, "dependent 
upon such employee," (Allen, J., Dooley v. R. R., 163 N. C., 454), then 
such person is excluded from that class, and if such exclusion should 
apply to the whole of that class, then there can be no recovery. I f  the 
recovery by "next of kin" should be enlarged by the wrongful inclusion 
of one not "dependent," that question must be raised at the trial by 
proper exceptions. R. 22. 7; .  Zachary, 232 IT. S., 248. 

The Federal Employers' Liability Act declares who shall take in case 
of wrongful death, but leaves it as a matter of law how much and what 
proportion each shall take in its class, except when the State act requires 
that the appropriation must be made in the verdict, as in  XcGinnis v. 
R. R., 228 U. S., 173, under the Texas act. The Federal statute makes 
no provision for the apportionment of the fund, and, therefore, the 
State statute controls. The source of the recoyery is the United States 
statute, and that indicates only the different classes of the beneficiaries 
and the matter of ascertaining the amount due. But when the amount 
and class are ascertained, the sum paid or recovered must be distributed 
in that class according to the requirement of the State law. I n  this case, 
there being a widow and a child, the amount is to be divided between 
them according to our statute, two-thirds to the child and one-third to 
the widom. That matter is regulated by the State statute of distribu- 
tion. R. R. v. White, 238 U. S., 507. 

It is true, as contended by the appellant's brief, that the classification 
of beneficiaries under the Federal act must govern when it differs from 
the State act, but within the class entitled the Federal act applies only 
so far as to restrict recovery in the third class to those who suffer some 
pecuniary loss, while under the State statute this is not so. When, 
as here, the parties are in the same class, there being no conflict (211) 
between the State and Federal statutes, the latter is silent and the 
State statute controls the distribution. 

I n  Brondnan- 2). Broaclnus, 160 N. C., 432, the Court held that the 
amount of recovery for wrongful death must under Revisal, secs. 59, 60, 
"be disposed of as provided for the distribution of personal property in 
case of intestacy, and that it cannot be applied either in  payment of 
debts nor can any part thereof be allotted to the widow on her year's 
support," and to the same purport, Areill v. Wilson, 146 N. C., 242 ; but 
this does not exempt the share of the distributee from being liable to his 
creditors. 

I n  Hartness v. Pharr,  133 N. C., 566, it was held that where a person 
domiciled in another State is killed in this State, and his administrator 
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sues here, the funds recovered must be distributed according to our stat- 
ute, although prior administration had been taken out in the State of 
his domicile, citing Dennick v. R. R., 103 U. S., 11; McDonald v. Mc- 
Donald (Ky.), 49 Am. St., 289; Nelson v. R. R., 88 Va., 971; s. c. 15 L. 
R. A., 583; Morris v. R. R., 65 Iowa, 727, and other cases. The reason 
is that the fund having been recovered in our jurisdiction, and not being 
assets for payment of debts, must be distributed according to our statute 
in such cases. 

I n  Kenney v. R. R., 167 N. C., 14, i t  was held that the meaning of the 
words "next of kin" in the Federal Employers' Liability Act is depend- 
ent upon the Sbate law regulating inheritances. This was affirmed on 
writ of error, R. R. v. Kenney, 240 U .  S., 489, citing BZagge v. BZach, 
162 U. S. (at p. 464), that Congress intended that the "next of kin" 
should be determined "according to the statutes of distribution of the 
respective States of the domicile of the original sufferers.'' Holding, 
further, that whether the next of kin occupied a dependent relation 
which would have entitled them to recover was foreclosed by the finding 
of the jury, as it is in this case by the adjustment of the amount by the 
parties in lieu of a verdict. 

I n  regard to the cases relied on by the appellants, McGinnis v. R. R., 
228 U. S., 173, presented a question whether, the recovery being limited 
to dependent relatives, a surviving child who was not dependent upon 
the decedent could recover anything. That is not the case here, where 
the amount is determined and the only question is as to the apportion- 
ment between the child and dependent widow. The same question as to 
mlaking an allowance in the verdict arises in R. R. v. Holbrook, 235 
U. S., 629. 

I11 R. R. v. White, 238 U. S., 508, it was held that the omission from 
the Federal statute of the apportionment required by Lord Campbell's 
Act (and in only a few of the American States) indicated "The inten- 

tion of Congress to follow the practice in most of the American 
(212) States of not requiring such apportionment, and that where it 

was alleged that next of kin not dependent, and, therefore, not 
entitled to recover, were included, and had thus swelled the amount of 
the recovery, the question of their exclusion, or, rather, wr'ongful inclu- 
sion, should be raised in an appropriate manner under the practice of 
the court in which the trial was had," citing R. R. v. Zachary, 232 U.  S., 
248. No question of that kind (which could concern the railroad com- 
pany only) arises here, as the amount was settled by compromise, and 
both the widow and her son are entitled to recover in the first class. 

I n  Taylor v. Taylor, 232 U. S., 363, it was held that the Stlate statutes 
could not defeat the right of the widow, though childless, from recovery, 
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because she is expressly embraced in the preferred class under the Fed- 
eral statute. 

I n  R. R. v. Leslie, 238 U. S., 599, it was held that a recovery under 
the Federal statute would not be reversed on writ of error because the 
jury was not required to specify in its rerdict the amount awarded on 
account of each distinct liability, where such verdict is in accordance 
with local practice. I t  was otherwise in the McGinnis case, supra, for 
in Texas it was held that the failure of the jury to apportion the dam- 
ages assessed was error. Tiffany on Death by Wrongful Act, see. 89. 

I t  is well settled that the amount allotted to each party entitled is of 
no concern to the defendant unless such allotment increased the amount 
of the total recovery. I n  this case, the amount being settled by agree- 
ment, the defendant is not concerned, and the sole question is as to the 
distribution, which must be determined by the State statute of distribu- 
tions. I n  apportionment Sbates-Maryland, Texas, and Virginia, which 
substantially follow Lord Campbell's Act-the recovery should be appor- 
tioned by the jury or other appropriate tribunal. But in nonappor- 
tionment States, like North Carolina and probably all the other States 
not abore named, while such fund must be distributed among the bene- 
ficiaries designated by the Federal statute, yet the amount going to each 
distributee (if belonging to the class entitled to recover and dependent) 
must be disbursed according to our statute of distributions. 

Upon the facts in this case the judgment was entirely correct, and 
must be 

Affirmed. 

WALKER, J., and ALLEN, J., dissent. 

Cited: Hodon v. R. R., 175 N.C. 477; In  re Xtone, 176 N.C. 337; 
Strunks v. Payne, 184 N.C. 593. 

WALTER M. ALSTON ET AI,~.,  ADMB., V. JOHN A. SAVAGE ET ALS. 

(Filed 28 Narch, 1917.) 

1. Deeds and Conveyances-Registration. 
A contract to convey lands signed by the life tenant, who also purported 

to sign it for his son, the remainderman, without his authority, acqui- 
escence, or ratification, is not enforcible against a valid contract therefor 
subsequently made but prior registered. 
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A t s ~ o s  V. SAVAGE. 

2. Deeds and Conveyances-Description-Pasol Evidence-Identification. 
1 description in a contract to convey lands as a certain tract in a desig- 

nated township, "now being advertised for sale," further stating in the 
contract that the obligor "owns the land in fee simple, and has a right to 
sell it and deed it," is suflicient to admit of parol evidence of identifica- 
tion, it appraring that this was the only land owned by the obligor in the 
township and mas being advertised in a paper published in the county a t  
the time. 

3. Deeds and Conveyances-Failure of Title-Damages. 
The obligee, under a contract to convey title to lands in fee, paid $190, 

entered into possession and enjoyment, and was dispossessed by reason 
of the failure of the obligor's title. Cnder the circumstances of this case, 
a verdict awarding 2.5 cents as the measure of his damage is not distnrbed 
on appeal. 

APPEAL by plaintiffs froni Bond, J., at  August Term, 1916, of FRAXK- 
LIN. 

This is a n  action by the heirs a t  law and the administrator of Ellis 
&ton under a contract to convey a certain tract of land dated 1 April, 
1909, a t  the price of $1,250, of which $190 was paid i n  cash. The con- 
tract was in  writing and signed by John A. Savage and by him for "son 
John, Jr." The  codefendant Brown claims under a contract to convey, 
5 December, 1912, signed by John A. Savage and a deed in  usual form 
by John  A. Savage, J r .  The title to the land was in  John A. Savage, 
Sr., f o r  life, with remainder to John A. Savage, Jr . ,  and F. L. Sarage. 
At  the time of the execution of the contract to Ellis dlston he paid $190 
on the purchase m m e y  and entered into possession, listing and paying 
taxes, which possession continued up to  the bringing of this action. I t  
is  admitted that  the $190 was receired by John A. Savage and deposited 
by him in bank to the credit of John A. Savage, Jr . ,  but there is no 
evidence tha t  the latter had drawn it out or accepted it, or knew of it. 

The  jury found, upon issues submitted, t ha t  John A. Savage, Jr., did 
not execute the contract with Ellis Alston, and that  John A. Savage, 
Sr., had no authority as agent to execute said contract for his son, John 

A. Savage, Jr.,  and that  the latter has not ratified the same, and 
(214) that  the contract of 5 December, 1912, between John  A. Savage, 

Sr., and Shelly Brown was made for value and in good faith, and 
was registered prior to  the contract with Ellis Alston; that  the plaintiffs 
cannot recover from John  A. Savage, Jr., any damage for failure to con- 
vey all the land described in the complaint, and that  they are entitled to 
recover from John A. Savage, Sr., as damages for  failure to convey 25 
cents, and that  the plaintiffs are not entitled to a deed from John A. 
Savage, Jr., John A. Savage, Sr., and Shelly T.  Brown, upon payment 
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of the balance of the purchase money. The above findings mere based 
upon competent evidence. 

Appeal by plaintiff. 

White Le. Malone for plaintiff. 
W. M. Person for J .  A. Savage and J .  A. Savage, Jr. 
W.  H.  Yarborough and Ben T.  Holclen for Brown. 

CLARK, C. J. AS to the first seven exceptions to the admission in evi- 
dence of the contract of Savage to Brown of 5 December, 1912, they can- 
not be sustained. 

I t  is conceded that the plaintiffs are entitled to the life interest of 
John A. Savage, Sr., unless the defendant Brown acquired that interest 
through the agreement made between Savage, Sr., and Brown of 5 De- 
cember, 1912, recorded 18 December, 1912. The agreement of John A. 
Savage, Sr., to Ellis Alston was registered two days later, 20 December, 
1912. 

The plaintiffs contend, however, that the contract between Savage, Sr., 
and Brown to give a warranty deed to the latter to "a certain tract of 
land in Louisburg Township, now being advertised for sale," was too in- 
definite. 

I t  is in eridence that there was but one paper published at  that time 
in Franklin County, and that that paper carried at the time an adrer- 
tisement for the sale of the lands in controversy over the signature of 
John A. Savage, Sr., and that these were the only lands then being ad- 
vertised for sale. This was sufficient to admit parol testimony to iden- 
tify the land, Fulcher v. Pulcher, 122 N.  C., 101. 

I n  Phillips v.  Hooker, 62 N. C., 193, the memorandum "to make a 
deed for a house and lot north of Kinston" was held sufficient to be aided 
by a parol proof, i t  being admitted that the defendant owned but one 
house in the county. I n  Spicey v. Grant, 96 N. C., 214, the description 
was "one horse," and the mortgagor having only one horse, it was held 
that the title passed. I n  h p t o n  v. Lupton, 117 N. C., 30, the assign- 
ment to midow for year's provision was of "one-half of boat," and it 
being proved that the husband had only one boat, this was held sufficient 
to pass the title. 

"Where lands can be definitely identified by the aid of parol (213) 
evidence a deed is not void for uncertainty of description." 
Bachelor I > .  Sorris, 166 N .  C., 506. To same purport, Patton ti. Sluder, 
167 N. C,, 500: S p e d  v. Perry, Ib., 122. The contract between John A. 
Savage and Rrown further identified the land by adding: ('J. A. Savage, 
Jr . ,  omns the land in fee simple and has a right to sell it and deed it." 
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It was in  evidence that  there was a n  oral agreement between J o h n  A. 
Savage, Sr., and the administrator of Ellis Alston t o  sell the land a t  pub- 
l ic  auction, and that  in pursuance of that  agreement said Savage caused 
the notice, above referred to, to be published in  the Franklin Times.  

The plaintiffs had no conveyance ,or  contract to convey from either 
of the remaindermen. The contract by the life tenant to convey to  Ellis 
Alston was registered after the contract to convey executed by the life 
tenant to the defendant Brown, and specific performance could not be 
decreed. The only remaining question was as to damages against the life 
tenant for breach of his contract and as to the measure thereof, and under 
a correct charge by the conrt the jury have assessed these damages a t  
25 cents, possibly making allowance for rents and profits received by 
plaintiffs as against $190 partial payment made by Ellis Alston. 

N o  error. 

Cited: Xo tor  Co. v. Notor  Co., 197 X.C. 374; Self Help  Co,rp. v. 
Brinkley,  215 N.C. 620. 

HENRY MASSET v. LOUIS ALSTON. 

(Filed 28 March, 1917.) 

1. Equity-Deeds and Conveyances-Delivery of Deed-Promise of Pay- 
ment-Fraudulent Intent. 

Where a grantor of lands has relied upon the promise of a grantee in a 
deed that he n-ould make immediate payment of the consideration, and 
delivered the deed to him in consequence, and it is shown that the grantee 
had no intention of making the payment, but gave the promise as a means 
of only securing the deed, it is .Keld, that the promise so made is a false 
representation which will entitle the grantor to equitable relief, and it can 
make no difference that he could have secured the purchase price a t  the 
time. 

2. Same-Trusts and Trustees. 
Where the owner of lands has been induced to part with his deed owing 

to the fraudulent promise of the grantee of immediate payment of the 
consideration therefor, which the latter had no intention of keeping, equity 
is not confined to the relief of rescinding the contract and canceling the 
deed, but under the circumstances of this case may compel the defrauding 
party to make his representations good so that the other be placed in the 
same situation as if the fact stated were true; as, in this case, convert 
the grantee into a trustee to hold the land subject to the payment of the 
consideration as a charge thereon. 
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Where partners enter into an agreement to purchase lands and hold 
them as a partnership asset, and one of them pays therefor, takes deed to 
himself, and delivers a deed to the other for a one-half interest, induced 
thereto by his fraudulent representation that he would immediately pay 
his part, it  is Held,  equity may regard the purpose for which the trans- 
action was made. and decree a lien upou the land as a security for the 
consideration due by the defrauding partner. 

4. Partnership-Deeds and Conveyances-Frauds-Trusts and Trustees- 
Accounting. 

Where one partner has fraudulently obtained from another a deed to 
partnership lands. and equity has decreed a charge upon the lands to 
secure the consideration, instead of rescinding the contract, the plaintiff 
indi~idually, is not entitled to an accounting for the rents and profits, for 
such would be due the partnership. 

5. Same-Parties-Creditors. 
In this suit in equity, decreeing the comideration due by one partner a 

charge upon partnership lands, the rights of creditors, not made parties, 
are not considered. 

6. Appeal and Error-Improper Remarks-Correction. 
Improper remarks of counsel should be corrected by the trial judge in 

the exercise of his discretion, and his prompt intervention in this case, 
in explicit and positive language, is held to have rendered such remarks 
harmless. 

CIVIL ACTIOK, tried before Bond, J., and a jury, at October (216) 
Term, 1916, of WAKE. 

The action was brought to obtain equitable relief against a transaction 
in  which plaintiff alleged that the defendant had induced him to par t  
with the possession of a deed for an  interest in land upon a false and 
fraudulent promise to pay a t  once the consideration therefor which was 
mentioned in the deed. The allegation is that  plaintiff was to buy the 
land from Eunice Dunn, the owner thereof, and pay the entire purchase 
price to her, and convey one-half interest i n  the same to defendant, upon 
hin promise to pay immediately in cash to plaintiff his share of the pur- 
chase money. That  he obtained the deed upon this promise, fraudulently 
intending a t  the time not to pay for the same, and there is some evidence 
of an additional representation, viz., that  there was something wrong 
with the deed and that  he pretended to want the deed for  the purpose of 
correction, whereas his real intention and design were to get possession 
of i t  i n  order to  record it, and thereby vest the title in him without 
paying for the land or performing the promise by reason of which (217) 
he procured it. Issues were submitted to the  jury and answered 
as follows : 
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1. Did Henry Xassey pay $160 for land described in complaint and 
was an  undivided half interest i n  the land conveyed to Lewis Alstol~ by 
Eunice Dun11 upon an agreement between said Alston and plaintiff 
Nassey that  if said conveyance should be so made the said &ton would 
a t  once pay to plaintiff Massey the sum of $75 as alleged in the com- 
plaint ? Answer : "Yes." 

2. What part, if any, of said $76 and interest has been paid by de- 
fendant Alston to plaintiff Massey ? Answer : "No part ; nothing." 

3. Was i t  agreed at  any time between plaintiff 3Iassey and defendant 
&ton that said property should become and be a part  of the partnership 
property to be owned by a partnership existing between said hfassey and 
said dlstoa ? Answer : "Yes." 

4. Did the defendant Lewis ,Ilston procure title to an  undivided half 
interest of said lot without paying for same, and fraudulently intending 
a t  the time not to pay for i t ?  Answer: ('Yes." 

The court gave judgment for the plaintiff, declaring the amount of the 
purchase money agreed to be paid by defendant to be a lien on the land 
and decreed a sale thereof to pay it, and ordered an  account to be taken 
of the partnership. Defendaxt appealed. 

B. C. Beckwith, and C. W. B e c k ~ i f h  for plaintiff. 
Bollglass 13 Douglass for defendant. 

T T T ~ ~ ~ . ~ ~ ~ ,  J., after stating the case: I t  is manifest that the finding 
upon the first issue entitled the plaintiff to no equitable relief, as i t  
merely shows a contract for the payment of money, which can be enforced 
by a simple action at  law for its recovery. But the response to the fourth 
issue presents quite a different phase of the matter, and the facts found 
do elltitle the plaintie to relief in equity. Where upon receiring a deed 
for land the vendee promises to pay the purchase money, and the promise 
does not induce the delivery of the deed, or is not intended to influence 
the vendor to part with its possession, equity will not interfere, because 
the vendor has a n  adequate legal remedy; but where he promises to pay 
when he lzae no intelltion of doing so, as i n  the present case, and the 
vendor is induced thereby to give up something of value, i t  is considered 
as fraudulent, and equity will intervene. 35 Cyc., treating of this ques- 
tion, under the title, ('Intention to Pay," a t  pp. 79 et seq., says: "Al- 
though a representation of intention ordinarily amounts to a mere prom- 
ise, yet if a person represents that he has a certain intention when he has 

not, he makes a misrepresentation of fact. Accordingly it is gen- 
(218) erally held that one who buys goods 011 credit impliedly represents 

that he intends to pay for them, and that if he intends not to pay 
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for them he is guilty of fraud. The intention not to pay must be a pre- 
existing intention, that is, i t  must exist at the time of the sale, or contract 
to sell, and must be an intention not merely to  pay when the price falls 
due, or according to agreement, but not to pay at  all." The principle 
mas then being stated in regard to personal property, but it applies equally 
to sales of real estate. Referring to like dealings between vendor and 
purchaser, the same authority says: "A promise as to the future conduct 
of the party making the same, as distinguished from a statement of 
present fact, cannot amount to fraud or misrepresentation if the party 
making such promise had at the time of making it the intention of per- 
forming the same." And the same is true of a mere prediction or a state- 
ment of intention or expectation. If ,  homever, the party making the 
promise had at the time of making it no intention of performance, the 
promise involves a false statement as to the intention of the promisor, and 
may amount to fraud or misrepresentation. 39 Cyc., 1256. And again : 
",A representation of intention or expectation as to some future act or 
performance, although it may have induced the agreement, is not a suffi- 
cient ground for a charge of fraud merely because it is not afterward 
carried into effect. I t  must have been made with intent to deceive. 
Where the statement of intention can be construed as really a statement 
of fact, it is treated as a fraud if false, as where there is a false statement 
of intention. I t  has repeatedly been held that one who purchases goods 
on credit impliedly represents that he intecds to pay for them, and if he 
not only fails to disclose his insolvency, but intends at the time not to pay 
for them, there is such fraud on the part of the purchaser as mill elltitle 
the seller to rescind the contract." 9 Cyc., 418. I n  Edgington v. Fitz- 
maurjce, 29 Ch. Div., 459, Lord Justice Cotton said: "It mTas argued 
that this was only the statemellt of an intention, and that the mere fact 
that an intention was not carried into effect could not make the defendants 
liable to the plaintiff. I agree that it mas a statement of intention, but 
it is nerertheless a statement of fact." And in the same case is the 
following concurring opinion of Lo~d  J7istice Bowen, which has been 
frequently quoted: "A mere suggestion of possible purposes to which 
a portion of the money might be applied would not have formed a basis 
for an action of deceit. There must be a misstatement of an existing 
fact;  but the state of a man's mind is as much a fact as the state of his 
digestion. I t  is true that i t  is very difficult to proTe what the state of a 
man's mind at a particular time is, but if it can be ascertained i t  is as 
much a fact as anything else. A misrepresentation as to t h  state 
of a man's mind is, therefore, a misstatement of fact." Bispham's (219) 
Equity (9 Ed.), see. 211, under the title of Fraud, thus states the 
same principles : ('The representation must not be an expression of inten- 



I N  T H E  SUPREME COURT. [I73 

tion merely. A man has no right to rely upon what another says he 
intends to do, unless, indeed, the expression of intention assumes such a 
shape that it amounts to a contract, when, of course, the party will be 
bound by his engagement and for the breach of which the other side has, 
ordinarily, an adequate remedy at law. But if a promise is made with 
no intent to perform it, and merely with a fraudulent design to induce 
action under an erroneous belief, or if a representation amounts to a 
statement of fact, although dependent upon future action, in either case 
there is ground for equitable relief." Mr. Bispham is fully sustained 
in this riew by the authorities cited by him in support of the text. As 
me are told by moralists and jurists, words are to be understood by 
courts of justice in the sense which i t  was intended they should have, 
and ~vhich those using them wished, and believed, that they should be 
belie-i-ed by him to whom they are addressed, and the latter has the 
right to accept and act upon them as having such a meaning. The 
illtention that he should thus understand them,. and goaern himself 
accordingly in his business intercourse with another who used them, 
is what gives a right to relief if it turns out that they are false, if they 
induce the other party to act to his prejudice, relying upon the truth 
of what is said in  accordance with a fair and reasonable interpretation 
of the words. I f  defendant said that he mould pay at once, or im- 
mediately. if the deed was delivered to him, and he had no intention 
of keeping his promise and no ability to do so, as in this case, and he 
made the false statement, dishonestly and for the purpose of getting 
possession of the deed, and thereby overreaching the plaintiff, knowing 
that plaintiff was trusting in his promise and its strict fulfillment, and 
gare up the deed because he did so confide in defendant's integrity and 
in the belief that he would do exactly what he had promised, we cannot 
see why this is not such a false representation as would entitle the 
plaintiff to equitable relief. And the great weight of authority is to 
this effect. I t  was said in Croodwin v. Borne ,  60 N. H., 455: "Ordi- 
narily false promises are not fraudulent, nor evidence of fraud, and 
only false representations of past or existing facts are actionable, or can 
be made the ground of defense. Long v. TT700dmnn, 58 Me., 49; iWurmy 
v. Beckwith, 48 Ill., 391 ; Lorcpe v. Wood, 5 1  Cal., 886 ; Jorden v. N o n e y ,  
5 H. L. Cas., 185 ; Cooley on Torts, 486. But when a promise is made with 
no intention of performance, and for the very purpose of accomplishing 
a fraud, it is a most apt and effectual means to that end, and the victim 

has a remedy by action or defense. Such are cases of concealed 
(220) insolvency and purchases of goods with no intention to pay for 

them. Bradley v. O b ~ n r ,  1 0  N. R., 477." And this Court has 
announced the same doctrine in D e s  F n r g ~ s  v. Pugh,  93 N. C., 31, quot- 
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ing from 8onaZdson v. Farzocll, 93 U .  S., 631, the following: "The 
doctrine is now established by a preponderance of authority that a party 
not intendilig to pay, who, as in this instance, induces the owner to sell 
him goods on credit by fraudulently concealing his insolvency and his 
intent to not pay for them, is guilty of a fraud, which entitles the 
vendor, if no innocent party has acquired an  interest in them, to dis- 
affirm the contract and recover the goods. And he cites a number of 
authorities, both English and American, to support his position." I t  
is further said: "It matters not by what means the deception is prac- 
ticed-whether by signs, by words, by silence, or by acts-provided 
that it actually produce a false and injurious impression, of such a 
nature that it may reasonably be supposed that but for such deception 
the vendor might never have entered into the contract." The principle 
mas applied in Crnhtree v. Bmdbury, 13 S. W., 935, to a sale of land 
where the facts were similar to ours and where the Court said: "There 
was evidence to warrant the court in finding that appellant L. P. Crab- 
tree obtained the deed from Hradbury through a pretended purchase of 
the land conveyed thereby, with the preconceived intention and determi- 
nation not to pay for i t ;  and this was a fraud for which the deed 
should have been canceled. Fraud avoids a contract ab initio, both 
a t  law and in  equity, and gives the defrauded party the right utterly 
to reject the contract," citing Taylor I ? .  Mills, 1 S. W., 283, and other 
cases; Kerr on Fraud and Xistake, 333, 334, where it is said that 
the contract will be rescinded or the defrauding party will be compelled 
in some way to make his representation good. I n  Cerry v. Pnzton, 7 8  
Keb., 134: "The procuring of property upon a promise which the 
party at  the time does not intend to perform is a fraud; and it makes no 
difference whether the property is real or personal. Ordinarily, false 
promises are not fraudulent, I;or el-idence of fraud, and only false 
representation of past or existing facts are actionable. . . . But 
when a promise is made with no intention of performance, and for the 
very purpose of accomplishing a fraud, it is a most apt and effectual 
means to that end, and the victim has a remedy by action or defense," 
citing Dowd v. Tvcker,  41 Conn., 197;  Goodzuin v. Horne, 60 N.  H., 485, 
and numerous other cases. I t  can make no difference that the plaintiff 
could have secured the payment of the money by adopting other methods 
at  the time for this will not defeat his equity to relief. I f  defendant's 
promise, and the declaration of his intention, had been sincere and faith- 
ful, instead of the opposite, all such precautions were unnecessary, 
and the business of life could not be conducted if it were required (221) 
that men should anticipate, and expressly guard against the wily 
devices to which the deceitful may resort. The defendant will not 
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be allowed thus to take advantage of his own wrong, by which the 
plaintiff was innocently misled, and escape the consequences of his 
act by pleading that he should not have been trusted, but, on the 
contrary, dealt with on the supposition that he would act dishonorably. 
The lam does not look with favor upon such an inadequate excuse for 
the wrong, but affords relief against the fraud because plaintiff might 
well have relied upon the promise and was misled by it, instead of pur- 
suing some other course which defendant really prevented by his 
deceitful promise. The courts have rejected such a defense. Piggott v. 
Stration, De Gex, F. and C., 83; S~zuing Xachim Co. v. Bullock, 161 
N .  C., 1. I n  the case last cited numerous authorities are collected to 
show that such a defense, which is founded, of course, not in the merit 
of the plaintiff, but the demerit of the defendant, is not allowable. 
We there said: "We find this in  Cott~ell v. Krum, 100 Mo., 399 : ' I t  
is no excuse for, nor does it lie in the mouth of the defendant to aver 
that plaintiff might have discovered the wrong and prevented its ac- 
complishment had he exercised watchfulness, because this is but equiva- 
lent to saying: '(You trusted me; therefore, I had the right to betray 
you."' The same idea is expressed in another opinion, thus: 'We 
doubt if it is equity to allow a sharper to insist on the fulfillment of 
his bargain, on the ground that his victim was so destitute of sagacity 
as to make no further inquiries,' citing Pomeroy v. Benton, 57 Mo., 
531; Wanriel1 v. 57 Mo., 478. No man can complain that another 
has relied too implicitly on the truth of what he himself stated (Kerr 
on Fraud, p. 81), for i t  is not just that a man who has intentionally 
deceived another should be permitted to say to him, 'You ought not to 
have trusted me, and you mere yourself guilty of negligence,' when he 
had a special knowledge of the facts of which he knew the other to be 
ignorant. Bigelo~v on Fraud, p. 523, c t  seq. 'We are not inclined to 
encourage falsehood and dishonesty by ~rotect ing one who is guilty 
of such fraud, on the ground that his victim had faith in his word, and 
for that reason did not pursue inquiries that would have disclosed the 
falsehood.' Hale v. Philbrick, 42 Iowa, 81. The very representations 
relied upon may have caused the party to desist from inquiry and neglect 
his means of information; and it does not rest with him who made them 
to say that their falsity might be ascertained, and it was wrong to credit 
them. To this principle many authorities might be cited. Graham v. 
Thompson, 55 Ark., 999. A person cannot procure a contract in  his 

favor by fraud, and then bar a defense to suit on it on the ground 
! (222) that had not the other party been so ignorant or negligent he could 

not have succeeded in deceiving him. Warder v. Whitich, 77 
Wis., 430. However negligent the party may have been to whom the 
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incorrect statement has been made, yet that is a matter affording no 
ground of defense to the other. No man can complain that another 
has too implicitly relied on the truth of things he has himself stated. 
Reynell u. Xprys, 1 De Gex, M. and G., 549. These cases are approved 
in Xtrnnrl v. Grifith, 97 Fed. 854, which is a very instructive one," 
citing, also, Baton v, Winnil, 20 Mich., 156; Pollock on Torts, 293, 
and Gri@z v. Lumber Cfo., 140 N. C., 514, where the principle as stated 
in  the above cases mas applied. I n  this connection and also on the 
general question as to the representation being actionable, we may 
add the case of Hemdon v. R. R., 162 N.  C., 317, where i t  was held 
that a promise without any illtention to perform it, and merely to induce 
action by another, is fraudulent in a legal sense, and the party who is 
the victim of the fraud is entitled to relief, citing Nil1 v. Gettys, 135 
N.  C., 375, and Brnddy v. EIlioft, 146 K. C., 582, both of which fully 
sustain the principle, and they were decided upon transactions concern- 
ing the con\-eyance of lands, and not sales of personal property. 

The next question is as to the proper remedy. The plaintiff would be 
entitled to rescission of the contract and cancellation of the deed; but 
is this the only relief? Kerr on Fraud and Mistake, a t  p. 333, says 
that when a contract has been induced by false representation or the 
transaction is tained with fraud and the person who committed the 
fraud is a party to the transaction, the latter will be set aside, if the 
nature of the case and the condition of the parties admit of it, or the 
defrauding party will be compelled to make his representation good, 
so that "the one whose interest has been affected by the misrepresenta- 
tion (or fraud) has an equal right to be placed in the same situation 
as if the fact stated were true." H e  then says that the defrauded party 
may elect to have the transaction set aside, or to have such relief as 
will make good the representation. We do not base the right to the 
decree upon the doctrine of the vendor's lien, which does not exist in 
this State, but upon the equity arising out of the fraud to have the 
purchase money made a charge upon the land, upon the idea that defend- 
ant should be adjudged to hold the land in trust because of the fraud, and 
not be entitled to hold i t  absolutely until the purchase money has been 
paid. I t  is not, in principle, unlike the case of SyEes v. Boone, 132 N.  C., 
199, where a trust was created because the title had been obtained by 
false promise. I t  is in the nature of a trust ex maleficio. I t  was said in 
a similar case: "Where the party fraudulently obtained the conveyance, 
having at  the time no intention of procuring a conveyance to his 
grantor, equity should have no hesitation in  treating the trans- (223) 
action as a completed sale and requiring him to pay the value of 
the premises he received and retained. The mere fact that the person 
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defrauded might hare a remedy at law would not deprive her of the right 
to come into a court of chancery and have the agreed consideration, or 
the value of the premises, declared to be an equitable lien upon the lands. 
111errill v. Allen, 38 Mich., 483. I t  would be against coi-rscience for 
defendant to hold the land, as he insists he has the right to do, and not 
pay for it, after procuring the deed and the title by a fraud practiced 
upon the plaintiff. 

A court of equity is not bound to wrest the property from the wrong- 
doer by a rescission, but may mould its decree to the particular and 
controlling equity of the case and the real and substantial rights of the 
parties. Story's Eq. Jur., see. 27 and 28; Edwards v. Culberson, 111 
N.  C., 342, where Chief Jzisfice Shepherd discusses the subject at  
length. Equity makes use of the machinery of a trust for the purpose 
of affording redress in cases of fraud, and will follow the property ob- 
tained by a fraud in order to remedy the wrong, and only stops the 
pursuit when the means of ascertainment fails or the rights of hona 
fide purchasers for value, without notice of the fraud 01. trust, have 
intervened. ( T h e  beautiful charafiter, pervading excellence, if one may 
say so, of Equity Jurisprudence," says Judge Story, "is that it varies 
its adjustments and proportions so as to meet the very form and pos- 
ture of each case in all its conlplex habitudes." Edwards  v. Culbemon, 
s7iprn. "It is very evident," said the Court in  Danzeisen's Appeal, 73 
Pa. St. 65, "that the deed was a mortgage, or a trust e s  malefic& would 
arise: for when the deed was delivered no consideration passed. Miller 
procured the estate without payment of any purchase money, and there- 
fore stood in no better situation in point of fact than one in whose 
name a deed is taken by another who pays the purchase money. I n  
equity the estate should remain in Danxeisen, who had received nothing 
but a promise to raise money for his use, unless the p~omise to raise 
be equivalent of the money when raised. I f  the promise was not in- 
tended to be performed by Miller, the deed was obtained by a deceit, 
and i t  was a fraud at  the time it was delivered. But if the promise be 
pelformed, the true intention of the parties is executed, and the deed 
should stand as a security for the money." But more directly to the 
point is the following statement of the principle, in  2 Story's Eq. Jur., 
see. 1265, p. 495 : ('In equity, eyen more strongly than at law, the maxim 
prevails that no man shall take ad~antage of his own wrong. The truth 
is that courts of equity, in regard to fraud, whether i t  be constructive or 

actual, have adopted principles exceedingly broad and comprehen- 
(224) sive in  the application of their remedial justice; and especially 

where there is any fraud touching property, they will interfere 
and administer a wholesome justice, and, sometimes, even a stern 
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justice, in favor of innocent persons who are sufferers by it, without 
any fault on their own side. This is often done by converting the 
offending party into a trustee, and making the property itself sub- 
servient to the proper purposes of recompense, by way of equitable trust 
or lien. Thus a frai~dulent purchaser ~lrill be held a mere trustee for the 
honest but deluded and cheated vendor." The purchaser, mhere he has 
procured the title by fraud, d l  be treated as holding the land in trust 
( e s  delicto or e s  malef ic io)  for the benefit of his vendor, a t  least, in 
order that his obligation to the latter may be enforced. I f  one inrests 
the money of another in land, especially when the money has been ob- 
tained by fraud, a court of equity will follow the fund so Iaid out in 
the land, and subject the latter by sale, if necessary, to the reimburse- 
ment of the defrauded party or owner of the money. E d w a r d s  v. 
Culberson, supra.  "Tn cases of this sort the cestui que t rus t  (the bene- 
ficiary) is not at  all bound by the act of the other party. He has, 
therefore, an option to insist upon taking the property; or he may 
disclaim any title thereto, and proceed upon any other remedies to 
which he is entitled, either in r e m  or in personam. The substituted 
fund is only liable to his option. But he cannot insist upon opposite 
and repugnant rights." 2 Story's Eq. Jur., see. 1262. What substan- 
tial difference is there between such an equity and ours, mhere land is 
procured, instead of money, upon a false and fraudulent representa- 
tion of intention to pay for i t ?  The form of the transaction is different, 
but not the substance. I t  is said that '(the forms and varieties of these 
trusts, which are termed e s  rna7efitio or e z  delicto, are practically without 
limit, and the principle is applied wherever it is necessary for the obtain- 
ing of complete justice, although the law may also give the remedy of 
damages against the wrongdoers." 2 Pomeroy's Eq. Jur., see. 1053, 
p. 628. 

But if this mere not a valid reason for declaring the lien the decree 
should be sustained, upon the ground that the declaration of a lien is 
necessary to conform to the purpose for which the comeyance mas made, 
and to execute that purpose, viz., that the property should become part 
of the partnership's assets, each of the parties contributing one-half of 
the purchase money for the original tract bought of Eunice Dunn. 

The plaintiff is not entitled to any accounting for rents and profits 
as vendor, which relief would follow a rescission, for the decree merely 
carries out the contract, and ~ e s t s  the title to the land in the defendant, 
subject, however, to the payment of the purchase money. What 
will be the rights of the parties in this land, hereafter, growing out (225) 
of their partnership dealings, we need not now determine, nor until 
the account is taken. The sections of the judgment numbered I, 2, 3, 4, 
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and 5, being the questions "specially referred to," will be stricken out, at  
present and without prejudice, and a reference ordered to take and state 
the partnership account, if necessary. The questions eliminated above, 
if they become material in taking the account, or in the further progress 
of the case, may then be considered, but no rents and profits can be recov- 
ered unless due by defendant to the partnership in some way, or to plain- 
tiff on account of the partnership relation. 

The other questions are not important. The creditors cannot be af- 
fected by this judgment, they not being parties to the action. I t  will 
be time enough to hear them when they assert their rights. 

There is an exception to remarks of counsel. As u-e said, substan- 
tially, in 8. v. llncenport, 156 N .  C., 596, and 8. v. Tyson, 133 N .  C., 
692, it must be left largely to the discretion of the judge at what stage 
of the case he will interfere to protect a party against any abuse of 
privilege by counsel. I f  the offense is aggravated, it may call for im- 
mediate action, and it may always be safer to act promptly, and also 
to give the jury proper caution, in the charge, against any wrong in- 
fluence of iniproper remarks made in the heat and zeal of debate, but, at 
least, it is a case for the exercise of a sound and wise discretion and 
for full provision against harm to the injured party. Counsel, too, 
should be careful lest they spoil a verdict, otherwise perfectly good, 
by intemperate utterances or immoderate speech. A party, or witness, 
should not be subjected unjustly to abuse, which is calculated to de- 
grade him or to bring him into ridicule or contempt, and when this 
occurs he is clearly entitled to the protection of the court, when he asks 
for it in proper time. and sonlctimes, perhaps, when he does not, for 
the court should extend it voluntarily, In the exercise of its judgment 
and, if necessary, in order that the trial may proceed fairly and im- 
partially and lead to a juqt result. We have adverted to this matter 
again because of the comparative frequency of such exceptions as this 
one. I11 this case the judge acted quickly and administered a proper 
caution. 8. v. Hill, 114 N. C., 750. Counsel, no doubt, was exasperated 
by the alleged conduct of the witness on the stand towards him, arid was 
in a measure, excusable for u-hat he said, under the influence of the sup- 
posed provocation, and certainly does not seem to h a ~ e  been blamable 
for any intentional excess of description or denunciation. We are not 
ready to say that abuse by counsel may not be so gross, sometimes, as to 
require the court to interfere of its own volition, without any appeal from 

a party, but this question is not before us. See S. ?;. Tyson, s u p ~ a ;  
(226) 8. T .  Dnvenporf, s~iprn. The remarks of counsel mere checked by 

the judge, and what the attorney afterwards said mas addressed to 
the court and not to the jury. We cannot see that any harm was done. 
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I t  was sufficient that  the judge promptly intervened and stopped oounsel 
i n  a proper manner, and his language was explicit, positive, and per- 
emptory enough. 

There was no error in the rulings of the court upon the questions of 
evidence, and the judge was right in confining the trial to the material 
questions in  controversy. 

The judgment will be modified as herein indicated. 
Modified. 

Cited: Bank v. Yelverton, I85  N.C. 319; Erskine v. Notors Co., 185 
N.C. 493; 8. c. Love, 189 K.C!. 773; i~~cL17air v. Finance Go., 191 N.C. 
716, 717;  Bank v. Crozuder, 1 9 1  N.C. 314; Lnmborn v. Hollingsworth, 
195 N.C. 353 ; Hood, Comr. o f  Banks, v. Martin, 203 N.C. 627 ; Williams 
2;. TVilliams, 920 3.C. 811. 

PAUL H. LEE r. BETTIE L. MONTAGUE ET AL. 

(Filed 28 March, 1917.) 

Tenants in Common - Deeds and Conveyances - Partition - Equality in 
Value-Evidence. 

Tenants in common of land under a devise that the locus in quo be 
equally divided between them had the lands surveyed and executed mutual 
con.ieyances to the other, each deed purporting to convey the same number 
of acres, "more or less." One of them brought action thereafter against 
the other with allegation and evidence tending to show that his acreage 
was substantially less than stated in his deed, which he had made good 
by payment of damages to a purchaser, and songht to recover the amount 
of his loss therein. Held ,  a dirision of lands in common rests upon 
equality of value rather than acreage, and in the absence of allegation or 
eyidence tending to sho~i- an inequality in the former, a recovery was 
properly denied. 

CIVIL SCTION, tried before Bond, J., at  October Term, 1916, of WAKE. 
This is an  action to recover the ~ ~ a l u e  of an  alleged shortage of 81 acres 

of land i n  a voluntary partition between the plaintiff and the defendant 
as tenants i n  common, tried 011 the following agreed statement facts : 

The no the r  of the plaintifl and the fame defendant owned the land 
a t  the time of her death. She devised i t  to the plaintiff and the feme 
defendant, to be equally divided between them. I n  1907, December 
la th ,  the plaintiff executed a deed to the feme defendant, and the feme 
defendant and her husband executed to the plaintiff a deed, each deed 
purporting to sever the unity of possession as between them as tenants 
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in common and to convey to the grantee in each deed the land covered by 
the boundaries thereof. Those deeds were promptly probated and 

(227) registered. The boundaries of the tract in each deed were gotten 
from and in accordance with survey made by W. P. Massey, who 

ma< county surveyor of Wake County, but the land is all in Johnston 
County. The surrey was made b;y said Massey by reason of a verbal 
agreement between the plaintiff and the feme defendant and her husband 
that he should surl-ey the tract of land and divide i t  as near as could be 
into two parts in accordance with the provisions of the will referred to. 

There mas no dispute as to the boundaries of the tract as an entirety. 
The surveyor made his survey, made his map, and reported the division 
in exact accord with the boundaries afterwards adopted by the two deeds. 
If there was any difference in the quantity, the feme defendant had no 
knowledge thereof. The feme defendant furnished no data and had 
nothing to do with the survey. The old deed for the whole tract was fur- 
nished to the surxyor  by the plaintiff and the male defendant. The feme 
defendant had nothing to do with directing any part of the survey, fur- 
ther than to furnish from her mother's old papers the old survey above 
referred to. 

The deed from the defendant to the plaintiff contained the exact 
boundaries which both parties intended at the time it was written that 
it should contain, and the deed from the plaintiff to the feme defendant 
contained the exact boundaries which both sides intended it should con- 
tain at the time i t  was written. They were executed and respectively 
delivered on 15 December, 1907. Roth deeds concluded the description 
as follows : "containing 517 acres, be the same more or less." 

Neither party discovered any error, if any had been made, and made 
no complaint about the division until October, 1911. Each party was 
given right to draw, and did draw, lots for the shares they were to have. 

I n  October, 1911, the plaintiff, Paul IT. h e ,  sold to the Raleigh Real 
Estate and Trust Company the land which had been conveyed to him 
by deed made by the feme defendant in the division between the plaintiff 
and the defendant. I n  that sale the plaintiff sold to the said company 
the land, assuming the acreage to be as stated in the deed which had been 
made to him by the feme defendant and her husband. The description in 
this deed concluded : "containing 517 acres, be the same more or less." 

I t  is admitted that before this suit was started, and before either party 
had discovered any error, if any was ever made, the feme defendant and 
her husband had sold the land conreyed to her by the deed from the plain- 

tiff in  said division. 
(228) I n  the fall of 1911 the Raleigh Real Estate and Trust Company 

had a survey made of the land which they had bought from the 
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plaintiff, and upon the strength of that survey set up the contention that 
the land which had been conveyed to Paul H. Lee by the partition deed 
contained about 81  acres less than the quantity called for in the deed to 
said Lee from the feme defendant and her husband, and 40.5 acres less 
than an equal division of the entire acreage would have entitled him 
to according to the contention of the plaintiff, and, further, that they 
had paid for 81  acres of land more than they got, and that the plaintiff, 
Paul H. Lee, from whom said company had bought the land, should 
refund to them the acreage value, which would amount to $1,534, accord- 
ing to the contention of said company, between said Paul H. Lee and said 
Raleigh Real Estate and Trust Company. 

The feme defendant and her husband were in  no may connected with 
the sale made by Lee, the plaintiff, to the Raleigh Real Estate and Trust 
Company. 

Without being sued by said Raleigh Real Estate and Trust Company, 
and accepting the survey made by said company as being correct, the 
plaintiff refunded, in October, 1911, to said Raleigh Real Estate and 
Trust Company the amount claimed by them as representing the shortage 
under the contract between Lee and said company. 

This action was begun by the issuance of a summons 11 October, 1912. 
At  the time of said partition the defendant was and has been ever since 
a feme covert. 

After having refunded the alleged shortage claimed by said company, 
the plaintiff had some talk with the feme defendant in which intimation 
was made by him that there should be a readjustment of the matter. As 
to whether any actual demand on her was or was not made before the 
issuing of the summons is disputed. 

The defendants ever since the action was brought have denied liability. 
I t  is contended by the plaintiff that the survey made by Massey, surveyor, 
did not d i ~ i d e  the land equally sccording to acreage. I t  is contended by 
the defendant that it mas divided correctly according to acreage, but that, 
in any event, whether that be true or not, it was so divided as that the 
part gotten by the plaintiff Lee represented half at least, if not more, 
in  value. 

The plaintiff contends that that part allotted to Lee was not half in 
value of the entire tract at the time of the division. 

When the ferne defendant soId her land the deed for same was promptly 
registered. The defzndant, Bettie L. hlontague, sold the land set apart 
to her by the division before she had ever heard any complaint about 
any alleged error. I n  January, 1908, the feme defendant made said 
sale. 
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(229) His  Honor held that the plaintiff was not entitled to recover, 
and entered judgment accordingly, and the plaintiff excepted and 

appealed. 

William B. Snow for plaintif 
James H .  Pou for defendant. 

ALLEN, J. The plaintiff and the defendant were tenants in common 
of the land devised to them by their mother, and equality of division 
and partition could only be had upon the basis of the value of the land 
and not of the number of acres. Revisal, sec. 2491; Sanderson v. Big- 
ham, 40 S .  C., 501; Howard v. Howa,rd, 19 Conn., 817. 

I t  follows, therefore, that there is no error in the judgment pronounced 
as there is neither allegation nor proof that the land conveyed to the 
plaintiff by the defendant is not equal in value to the land conveyed to 
the defendant. 

The authorities relied on by the plaintiff are not pertinent to the 
present inquiry, as they are cases in which the owner of the property 
directed a division to be made by the acreage and not by value. 

Affirmed. 

Cited: Moore v. Baker, 224 N.C. 502. 

INTERNSTIONATA HARVESTER OOMPANY V. DANIEL CARTE,R. 

(Filed 28 March, 1917.) 

Vendor and Purchaser-Contracts-Par01 Evidence--Fraud. 
Where n purchaser of machinery has signed a written order stating that 

it was not to be varied by par01 representations of the seller's agent, and 
containing provision that it may be returned on certain conditions, with 
which the purchaser has not complied, in the absence of evidence that the 
agent had procured the contract by frand, it may not be shown as a defense 
in the seller's action on the conlract that his agent had made representa- 
tions, precluded by the contract, as to its pulling stumps, which were false. 

APPEAL by plaintiff from Winston, J., at September Term, 1916, of 
CUMBERLAND. 

Cook & Cook, S inclai~,  Dye & Ray, McIniyre, Lawrence & Proctor, 
McLean, Varser & McLeian for plaintif. 

Robinson & L y m ,  Oates & Herriwg, John G. Shaw, and V .  @. Bullard 
f o r  def endamt. 

278 
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CLARK, C. J. This is an action on certain notes for the bal- (230) 
anoe due on an engine purchased by the defendant. The only 
defense involved is that of fraud alleged by defendant to have been 
practiced on him by plaintiff's agent who sold defendant the engine, 
upon the written contract signed by the defendant set out in the record. 
This contract described the engine. with a stipulation against the order 
being countermanded and providing that no agent had the power to 
change the contract or warranty, and providing for notice to be given 
if the engine should fail to work well, and that a man should then be 
sent by plaintiff, and that if such agent could not make it m ~ ~ r k  satis- 
factorily, then the purchaser should immediately return the engine and 
the price paid should be immediately refunded. The answer does not 
allege that there was any fraud practiced by the defendant in inducing 
him to sign the contract and notes, but alleges oral misrepresentation by 
the agent as to the capacity of the engine to pull stumps. The defendant 
made no contention on the trial that he had complied with the require- 
ment in the contract by giving notice of the defect or that the plaintiff 
had failed to send a man in consequence of such notice to remedy the 
defect. 

The defendant excepted to the following charge: "The plaintiff con- 
tends that the contract upon its face, signed by the defendant, shows 
that no such representations (as to stump pulling) as claimed by de- 
fendant were made. That would be true and you would be bound by 
that if this suit was upon the warranty; but as i t  is not a suit upon the 
warranty, but is a suit upon the fraud, if any was committed, then the 
plaintiff gets no benefit from anything that appears upon the face of the 
contract so far as the representations were concerned. I t  is not a suit 
upon the warranty, but suit based upon alleged fraud." This was 
erroneous, for i t  eliminated the effect of the recital in the contract, whiph 
the defendant admits he signed, to the effect that no other representa- 
tions than those cortained in the contract were made and that the agent 
had no authority to make other representations, and allowed the jury to 
set aside the slip signed by Carter admitting his satisfaction with the 
engine. 

The defendant could read and write and was a man of intelligence, 
and there is no evidence that there was fraud and misrepreaentations 
in procuring his signature to the contract or the satisfaction slip signed 
by him, on which he noted in his own handwriting the words "except 
as to extension rims." Under such circumstances the purchaser who 
has had full opportunity to read a written contract of purchase, volun- 
tarily signed by him without fraudulent inducement or device, cannot 
show that the vendor's agent by par01 warranted the machine or that it 
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was not a second-hand machine, when, as in this case, it appears 
(231) on the face of the contract that the parties understood that this 

was a second-hand machine and that the agent was without au- 
thority to vary the mit ten terms of the contract. Xachine Co. v. X c -  
Clamrock, 152 N.  C., 405, which is on all-fours as to the facts with this 
case. 

I n  Afachine C'o. v. Feezer, 152 N. C., 516, where the answer alleged 
fraud and misrepresentation by the vendor in making the contract of 
sale by false representations as to the weight and capacity of the ma- 
chinery, the quality of work it would do, the amount of power it would 
require to properly run it, and that these representations were falsely 
and fraudulently made, it was held proper to submit to the jury the 
question of fraud in the factum to set aside the written contract; but 
that is not the case here. The court erred in permitting the jury to 
consider as evidence of fraud the contention of the defendant that there 
were misrepresentations made by the agent as to the capacity of the 
engine for pulling stumps when there was no evidence of fraud in 
procuring the contract to be signed, in wl~ich contract there mas an 
express stipulation that no agent had power to make any changes in 
the contract or warranty and requiring notice to be given if the engine 
should not come up to the terms of the contract, and such notice was 
not given, and opportunity not furnished to the vendor to examine into 
and correct the alleged defect if such there was. 

The charge was a misconception of the scope of this defense, which 
does not rest upon fraud or misrepresentation in procuring the execu- 
tion of the contract, but upon an alleged misrepresentation by the ven- 
dor's agent, outside the contract, which contract was voluntarily signed 
by an intelligent man without any fraud in its procurement and which, 
upon its face, stipulated against liability for any implied warranty or 
change of the stipulations in the contract. 

Error. 

Cited: Murray Co. v. Broadway, 176 N.C. 151; Fay v. Crowell, 182 
N.C. 534; Colt v. Rimball, 190 N.C. 172; Colt v. Springle, 190 N.C. 230; 
Perry v. Surety Cfo., 190 N.C. 289; Furst v. ,$ferritt, 190 N.C. 402, 404; 
Laundry'Machinery Oo. v. Skinner, 225 N.C. 289, 290, 291; Walston v. 
Whi f l ey  & Co., 226 N.C. 540. 
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ORVIS BROTHERS & CO. v. IIOLT-JlORGAK MILLS. 

(Filed 28 Xarch, 1917.) 

1. I~lstructions-Illegal Contract - Cotton Futures  - Special Requests - 
Trials-Statutes. 

The trial jndge is required by our statute to state in a plain and correct 
manner the inaterial portions of the evidence giren in the case and explain 
the law arising thereon, Rev., see. 53.5: and where in an action upon con- 
tract it  is alleged in defense, with evidence to support it ,  that the contract 
was a wagering one in cotton futures (Rev., secs. 1689. 3823, 3824) the 
judge sbo111d to some extent explain the statute, the consideration of the 
contract which ~vould make i t  illegal, and the law applicable; and his 
merely placing the burden on defendant, and instructing the jury to answer 
the issue "Yes" if the defendant had shown it  was illegal, but if i t  had 
failed in this respect to answer it  "No," is insufficient and constitutes 
reversible error. though no special reqnests were tendered on this phase 
of the case. 

2. Contracts-Wagering-Bills and Notes-Courts. 
A note giren for ~nxrgins upon an illegal contract for cotton futures, 

without intention of delivery of the cotton, cannot be collected by suit in 
our courts, and the promisor's repeated promise to pay it  cannot impart 
any validity to it. 

CIVIL ACTION, tried before Wirzston, J., and a jury, at Septem- (232) 
ber Term, 1916, of CUMBERLAND. 

The action was brought to recover the amount of a promissory note 
made by the defendant to the plaintiffs 25 March, 1915, for $2,100, due 
sixty days after date. Plaintiff introduced the note in evidence and then 
rested. Defendant alleged that the note was given for margins upon what 
is known as '(futures" or contracts in the form of sale of cotton to be 
delivered in the future, when there was no real intention to deliver the 
cotton, but merely to settle them by paying the differences in prices 
according to the rise or fall in the market. There was evidence tending 
to show that the original note was given for such margins and renewed 
from time to time. The jury returned the following verdict: 

1. At  the time of the alleged indebtedness to Orvis Bros. & Co. by the 
defendant, and at the time of the execution of the note sued on, was 
the defendant Holt-Morgan Mills engaged in the ordinary course of its 
business in the manufacture of cotton? Answer : ('Yes." 

2. I s  the defendant indebted to the plaintiff; and, if so, in what 
sum? Answer: "$2,100 and interest from 25 Narch, 1915.'' 

3. Was the note in question based on a contract for cotton on mar- 
gins and without any intention of the contracting parties to deliver or 
receive the actual cotton ? Answer : "No." 
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I Judgment for the plaintiff, and appeal by defendant. 

Johnson & Johnson for plaintiff. 
Robinson & Lyoa and Cook & Cook for defendant. 

WALXER, J., after stating the case: The charge of the judge was very 
meager. He simply instructed the jury that the b ~ ~ r d e n  was upon the 
defendant, and if it had shown that the contract waq illegal, they should 
answer the third issue "Yes," but if it had failed in this respect they 

should answer it Wo." We do not think this mas an adequate 
(233) charge or a conlpliance with the statute. A11 the evidence tended 

to show that the contracts for the pretended sales of cotton were 
condemned by our statute. Revisal, secs. 1689, 3823, 3824. There was 
no instruction or intimation to the jury as to what would be an illegal 
contract and in this respect the jury were left, without any aid from 
the court, to pass upon the ~ a l i d i t y  of the note according to their own 
notion of the law. The statute requires that "The judge shall state in a 
plain and correct manner the evidence giren in the case and declare, and 
explain, the law arising thereon." This mas not done. The jury were 
not told what would constitute an ('illegal consideration" or a "gambling 
contract" under the statute in cases of this kind. Nor mas anything of 
the kind said to them which was calculated to enlighten their minds upon 
this vital question in the case. The judge must instruct the jury as to 
the law of the case in some way, eren if it be a general statement of the 
same. I n  the latter event, if either party would have more special 
instructions given, he must ask for them. 

We said in Simmons I?. Davenport, 140 K. C., 407: "The rule which 
requires that the complaining party should ask for specific instructions 
if he desires the case to be presented to the jury by the court in any 
particular view, does not of course dispense with the requirement of the 
statute that the judge shall state in a plain and correct manner the 
material portions of the evidence given in the case and explain the law 
arising thereon. Revisal, sec. 535; 8. v. Kale, 124 N. C., 816." The 
statute clearly defines what is an illegal contract where there is no real 
sale, but merely an agreement for an adjustment upon the basis of the 
differences in the prices of the commodity at the time fixed. Gregory's 
Supplement, see. 1689. But the jury are not supposed to know these 
provisions o r  to understand them, and their meaning should have been 
explained to them, not in every phase or view of the matter, but at least 
in a general  my, so that they might comprehend the inquiry submitted 
to them. 
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We said in Edgerton u. Edgerton, 153 N. C., 167: "The form of the 
contract is not conclusive in determining its validity when i t  is assailed 
as being founded upon an illegal consideration and as having been made 
in contravention of public policy. I f  under the guise of a contract of 
sale the real intent of the parties is merely to speculate in the rise or 
fall of the price and the property is not to be delivered, but only money 
is to be paid by the party who loses in  the venture, it is a gambling 
contract and void." And again: "When, however, there is no real 
transaction, no real contract for purchase or sale, but only a wager upon 
the rise or fall of the price of stock, or an article of merchandise in the 
exchange or market, one party agreeing to pay, if there is a rise, 
and the other party agreeing to pay if there is a fall in price, (234) 
the agreement is a pure wager. No business is done-nothing is 
bought or sold or contracted for. There is only a bet." 

I n  this case, was it the intention of both parties that the cotton should 
not be delivered, or was it their purpose to conceal, in the deceptive 
terms of a fair and lawful contract of sale, a gambling deal, or trans- 
action, by which they contemplated no real bargain as to the article 
agreed to be delivered? I f  so, the contract is void. Holt u. Wellons, 
163 N. C., 124. We said in that case: "Of course, the law deals only 
with realities and not appearances-the substance and not the shadow. 
I t  will not be misled by a mere pretense, but strips a transaction of its 
artificial disguise in order to reveal its true character. I t  goes beneath 
the false and deceitful presentment to discover what the parties actually 
intended and agreed, knowing that 'the knave counterfeits well-a good 
knave.' I t  always rejects the ostensible for the real in looking for fraud 
or a violation of law. The essential inquiry, therefor, in  every case is 
as to  the necessary effect of the contract and its true purpose." See, also, 
Harvey v. Pettaway, 156 N.  C., 375, and numerous cases cited therein. 
A proper form of the issue in cases like this one is suggested in Rankin v. 
Mitchem, 141 N. C. at  p. 281. 

Another question is, can plaintiff recover upon the note if i t  was given 
in payment of margins due on contracts ostensibly for the sale of cotton, 
but really with no intention of a delivery? 

I t  is said in Embrey v. Jamison, 131 U. S., 347: "While there are 
authorities that seem to support the position taken by the defendant in 
error, we are of opinion that, upon principle, the original payee cannot 
maintain an action on a note the consideration of which is money ad- 
vanced by him upon or in execution of a contract of wager, he being a 
party to that contract, or having directly participated in  the making of 
i t  in the name or on behalf of one of the parties." That case was cited 
with approval in  Gameed v. Sternberyer, 135 N. C., 502, where it was 
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held: "If a broker or other agent is employed to carry out an illegal 
transaction, and is privy to the unlawful design, and by virtue of his 
employment performs services, makes disbursements, suffers losses, or 
incurs liabilities, he has no remedy against his principal. Not only is 
this true, but it ha's been held that any express promise made by the 
principal to reimburse him is void, citing Embrey v. Jamisom and other 
cases. Both cases were approved in Burrus v. Witcover, 158 N. C., 384, 
with a full discussion by Justice Allen. 

I f  the jury believed the evidence as it now is, and found the facts to 
be in accordance with it, defendant was entitled to their verdict 

(235) (Holt v. Wellom, 163 N. C., at  p. 130), and failed to receive it, 
perhaps, because the jury were not informed as to the law. Errors 

in rulings upon the admission and exclusion of testimony were alleged, 
but they need not be noticed. 

Repetitions of the promise to pay it did not impart any validity to 
the note. I t  was just as void as before, if the consideration was margins 
due on "futures," or gambling contracts, plaintiff being a party to the 
original transaction and note and continuing as such. Cobb v. Guthrie, 
160 N. C., 313; Garseed v. Sternberger, supra; Burns v. Tomlinsolz, 147 
N. C., 645 ; Burrus v. Witcover, supra. 

There was material error in the charge. 
New trial. 

Cited: Power Co. v. Power Co., 175 N.C. 680; Futch v. R. R., 178 
N.C. 284; Bowen v. Schnibben, 184 N.C. 251; WelZes & Qo. v. Safter- 
field, 190 N.C. 95; Moore v. Schwartz, 195 N.C. 550; Williams v. Coach 
Co., 197 N.C. 15 ; Bodie v. Horn, 211 N.C. 397; Su,itzerland CO. v. High- 
way Ccm., 216 N.C. 459 ; Kilman v. Silbert, 219 N.C. 136; Barnes v. 
Teer, 219 N.C. 825; Chambers v. Allen, 233 N.C. 198; Bank v. Phillips, 
236 N.C. 476. 

C. H. ZIBLIN v. T. H. LONG. 

(Filed 28 March, 1917.) 

Reference-Exceptions-Issues-Trial by Jury. 
A party to a compulsory reference, who has duly excepted thereto, is 

not entitled to a jury trial by excepting specifically to the findings of fact, 
for he must also aptly tender the issues he desires to be answered by the 
jury, or he will be deemed to have waived the right. 

APPEAL by defendant from Connor, J., at November Term, 1916, of 
PENDER. 

284 
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This action was begun before the clerk of the Superior Court of 
Pender for the purpose of establishing a disputed boundary line in the 
nature of processioning proceedings. The clerk gave judgment in favor 
of the plaintiff and on appeal the case was transferred to the civil-issue 
docket, where a compulsory reference was made, to which order both the 
plaintiff and defendant excepted and demanded a jury trial upon the 
issues raised by the pleadings. On the coming in of the report of the 
referee at  a subsequent term there were four findings of fact and four 
conclusions of law by the referee, all adverse to the defendant, who 
excepted to each and also demanded a jury trial upon each finding of 
fact. The defendant did not, however, eliminate and present the issues 
of fact which he desired presented to the jury. 

C. E. McCullen and C. D. Weelcs for plahtifl. 
MeClammy & Burgwin for defendant. 

CLARK, C. J. This appeal presents the single question whether (236) 
the court ruled correctly in refusing to submit the case to the jury 
upon defendant's exception to the report of the referee. 

This case is almost identical, on this point, with Ogden v. Land Co., 
146 N. C., 443, where it is said: "As each exception was made, the 
defendants merely stated that as to the matters and issues embraced in 
said finding they and each of them demand a jury trial. The defend- 
ants did not specify the particular fact controverted upon which they 
think an issue should be submitted to the jury, nor do they formally 
tender an issue upon each finding of fact against them to which they 
excepted." 

I n  the same case the Court further said that the appellant had waived 
the right to a trial by jury "by not pointing out the questions or issues 
of fact raised by the exceptions and presenting such issue as they deem 
necessary to cover all the controverted facts," citing Driller Co. v. 
W o ~ t h ,  117 N.  C., 515, which is the leading case on the subject, and 
Simpson v. Bcronce, 152 N.  C., 594. I n  the present case, as in those, 
there was a compulsory reference, excepted to when made, but upon the 
coming in of the report the defendant merely excepted to each of the 
four findings of fact and said: "Therefore, the defendant demands a 
jury trial of the said finding of fact." I t  was held in Driller 'Qo. v. 
Worth, supra, which has been often cited since (see Anno. Ed.), that 
this was insufficient and that it is a "reasonable requirement that the 
demand for a jury trial should be deemed waived if not made by specific 
exception and limited to the points upon which there has been a joinder 
in the pleadings"; that is, the appellant is required not merely to point 
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out the findings of fact of the referee excepted to (which merely presents 
such findings for review by the judge and upon which the ruling of the 
judge is final, if there is any evidence), but the party excepting must go 
further, in  order to preserve his right to a trial by jury, by formulating 
the issues raised by the pleadings and presenting them with his demand 
for a trial by jury of such issues. This the defendant did not do. Even 
when there is no compulsory reference the appellant must formulate and 
tender issues. 

The judgment of the court below is 
Affirmed. 

Cited: Bartlett v. Hopkins, 235 N.C. 168. 

DORA C. KEZIAH AND ADA M. LITTLE v. SAMUEL 0. MEIDjLIN. 

(Filed 28 March, 1917.) 

Estates Tail-Statutes-Fee Simple-Tenants in Common-Descent. 
A devise of lands for life, followed by a separate paragraph, to the 

"bodily heirs" of the devisees named after their death, creates an estate 
in fee tail, which is enlarged into a fee simple under our statute ('Rev., 
see. 1578), creating a tenancy in common, which, although the Itand is 
undivided, would descend to the heirs at law of the deceased devisees. 

CONTROVERSY without action, submitted to C'line, J., at December 
Term, 1916, of UNION. 

His  Honor rendered judgment in favor of plaintiffs, and defendant 
appealed. 

Stack & Parker for plaintiffs. 
T .  P. Limerick for  defendant. 

BROWN, J. The facts set out in the record are to the effect that 
plaintiffs contracted to sell defendant and defendant agreed to buy a 
fee-simple estate in the land devised to them by the will of their father. 
Defendant refused to comply with the contract, on the ground that feme 
plaintiffs did not have and could not convey a fee-simple interest in said 
shares of land. The only point involved is whether f e r n  plaintiffs took 
a fee-simple estate under the will of their father. 

I n  paragraph 1 of said will a tract of land is given for life to one 
of the sons. I n  paragraph 2 another tract is given for life to another 
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son. I n  paragraph 3 the remainder of the realty is devised to the seven 
daughters, two of whom are the feme plaintiffs, for life. Paragraph 4 
is as follows: "I will and devise that all land bequeathed in paragraphs 
one, two, and three (1, 2, and 3))  of this my last will and testament for 
and during the natuial lives of the parties named in said paragraphs 1, 
2, and 3 shall a t  the deaths of the said parties named in said paragraphs 
go to the bodily heirs of the parties whose names are given in said para- 
graphs 1, 2 and 3 above." 

His  Honor correctly held that the feme plaintiffs took an estate in 
fee under the will. I n  paragraph 3 the testator devises his lands to his 
seven daughters for life. The feme plaintiffs are two of his seven daugh- 
ters mentioned by name in said paragraph. 

The next paragraph provided that at  the death of the said daughters, 
who are named in paragraph 3, the lands go to their bodily heirs, thus 
creating an estate in fee tail, which by the statute is enlarged into 
a fee simple. Rev., 1578. Sessoms v. Sessoms, 144 N.  C., 121; (238) 
Jomes v. Ragsdale, 141 N. C., 200, and Maynard v. Xears, 157 
N.  C., 1, are directly in point. 

I t  is immaterial that the devise is to the seven daughters for life, as 
by section 4 of the will the limitation over is to their bodily heirs, thus 
creating a tenancy in  common in fee in the seven daughters. Upon 
the death of any one of the daughters, her share, although the land be 
undivided, mould descend to her heirs. The limitation in the fourth 
clause of the will "at the deaths" of the several daughters does not 
create a contingent remainder. 

I n  P e w y  v. Hackney ,  142 N. C., 369, the limitation was to the lawful 
heirs of her body (a granddaughter) after her death. I t  was held that 
the rule in Shelley's case applied and that the granddaughter took an 
estate in fee. 

The case of R i c h a r h o n  v. Richardson, cited in brief of appellant, is 
not in point. There the devise was to S. for life, and at  her death to 
J. for life, and at  his death to his children if he should have any living, 
and, if he should leave no children, then to his brother; and i t  mas held 
that the remainder devised to J. was a contingent remainder. This 
subject has been very recently considered in McSuiain v. Washbum, 170 
N. C., 363, and the rule adhered to that a limitation to M. for life and 
a t  her death to the heirs of her body vests in her a fee-simple estate under 
the rule in Shelley's case. 

Affirmed. 

Cited: Hnrward 2'. Edwards,  185 X.C. 605; Elledge 7>, Parrish, 224 
N.C. 399. 
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WILLIE M. POPE v. A. R. McPHAIL. 

(Filed 4 April, 1917.) 

Statute of Fraud-Deeds and Conveyances-Escrow-;Specific Performance 
-Damages-Registration. 

,4 good and sufficient deed executed in pursuance of a par01 contract to 
convey land, and placed in escrow, is a sufficient writing within the intent 
and meaning of the statute of fnnauds for the grantee to recover damages 
for a breach of contract to convey, especially when his grantor has con- 
veyed the land to another who holds under a prior recorded deed. 

CIVIL ACTION to recover damages for breach of contract to sell land, 
tried before Stacy, J., and a jury, at  September Term, 1916, of HARNETT. 

On denial of liability, the jury rendered the following verdict on issues 
as to defendant McPhail: 

(239) 1. Did the defendant contract and agree to sell the said land 
in question to the plaintiff, as alleged in the complaint? Answer: 

"Yes." 
2. Did the defendant A. R. McPhail prepare, execute, and sign a 

deed to said land in accordance with such contract, as alleged in the 
fourth paragraph of the complaint ? Answer : "Yes." 

3. I f  so, has deed been destroyed? Answer: "Yes." 
4. Did the defendant A. R. McPhail breach his contract with the 

plaintiff, as alleged in the complaint ? Answer : "Yes." 
5. What damages, if any, is plaintiff entitled to recover? Answer: 

"$1,000." 
Judgment on the verdict, and defendant excepted and appealed, rely- 

ing for error on the refusal of the judge to order a nonsuit and for the 
reason that there was no memorandum of the contract in writing as 
required .by the statute of frauds. 

E. F. Young and C'lifford & Townsend for plaintiff. 
J .  R. Baggett for  defendad. 

HOKE, J. The evidence 011 the part of the plaintiff tended to show 
that in July, 1911, defendant entered into an oral contract with plain- 
tiff to sell the latter a tract of land in Sampson County, N. C., of 640 
acres, sufficiently designated and described, for the sum of $7,000, to 
be evidenced by plaintiff's notes, one for $2,500, due 1 September, 
1911, and a second note for $4,500, due 1 December, 1912, and that, 
pursuant to said verbal contract, defendant and wife prepared and 
signed a deed for the property and for the consideration stated, which 
was duly probated, purporting to convey the said land to plaintiff, 
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and plaintiff and wife executed promissory notes due and a mortgage 
on the land to secure the same, and these papers, with a memorandum 
in writing also signed by the parties, were delivered to the Bank of 
Clinton, N. C., to hold in escrow until defendant could secure a com- 
plete title to the land which he was selling, the memorandum referred 
to being to the effect that the papers should be held in escrow, etc.; 
that in violation of the contract defendant McPhail took the papers 
from the Bank of Clinton or in some way procured the same, and 
having destroyed his deed, sold and conveyed the land to a third party 
at an advance price of $1,900, the purchaser now holding the land 
under a deed duly registered. Upon this testimony the motion for 
nonsuit was properly overruled, and, the jury having found the same to 
be true, plaintiff has a clear right of action. While there is much author- 
ity to the contrary, it is the rule in this jurisdiction that when parties, 
having entered into an oral contract to sell land, prepare and sign 
a m i t t e n  deed substantially expressing the bargain, and deliver (240) 
the same in escrow, such a deed is a sufticient "memorandum" 
within the meaning and requirement of our statute of frauds, and the 
contract may be considered and dealt with as a valid and binding agree- 
ment. MTe so held at the present term, in V i n s o n  v. P u g h ,  p. 190, Asso- 
ciate Just ice  B r o w n  delivering the opinion, and Flowe  v. H a r t w i c k ,  
167 N.  C., 452, and i l fagee u. B l n n k m s h i p ,  95 N.  C., 563, are in recog- 
nition of the principle. A similar ruling has been made in other States 
by courts of recognized authority. Moore v. TVard, 71 TV. Va., 393; 
Paai l l  v. M c X i n l e y ,  50 Qa., 1 ;  Bozules v. TVoodson, 47 Qa., 78; Johns ton  
v. Jones ,  85 Ma., 286, and Campbel l  a. T h o m a s ,  42 Wis., 437, seem to 
sustain the position. Plaintiff, then, having a valid contract to purchase 
the land, which was wrongfully broken by defendant, is entitled to recoTTer 
the damages he has sustained by the breach. This being a contract to 
convey land, he has ordinarily an additional remedy by action for specific 
performance; but he is not confined to that in any case. He  can always 
avail himself of an action for damages for such wrong if he so elects, 
W a r r e n  1 ' .  Dai l ,  170 N. C., 406, a right emphasized in this instance by 
the fact that defendant has conveyed the property to a third person, who 
holds by conveyance of prior registry, and plaintiff's remedy, by specific 
performance, is no longer avaiIable. 

There is no error, and judgment in plaintiff's favor is affirmed. 
K O  error. 

Ci tcd:  I larpe l .  ?;. Bat t l e ,  180 N.C. 3 7 6 ;  Ozend ine  c. Xtephenson, 195 
K.C. 239; ,-1 ust in  7l. XcPol lurn ,  210 K.C. 818; A i k e n  a. Andrews, 233 
N.C. 305. 



IR' THE SUPREME COURT. [I73 

J. A. MEADOWS v. PO'STAL TELEGRAPH ASD CABLE COMPANY. 

(Filed 4 April, 1917.) 

Telegraphs-Commerc-Federal Control-Federal Decisions-Unrepeateded 
Messages-Extra Charge. 

The amendment by Congress passed in 1910 to the Federal Employers' 
Liability A d  subjects interstate messages by telegraph to the provisions 
of that act, requiring that charges therefor shall be reasonable, classifying 
them into day, night, repeated, unrepeated messages, etc., and permitting 
different rates to be charged for the different classes of messages. Held,  
Congress having assumed entire control of inberstate messages, the de- 
cisions of the Federal courts are controlling, and thereunder a stipulation 
on khe message blank that no recovery can be had beyond bhe toll paid for 
the message, unless repeated upon the payment of an extra charge, is valid 
and enforcible, when suit is brought upon the contract, in the courts of 
this State. 

(241) CIVIL ACTION, tried before Lyon, J., and a jury, a t  November 
Term, 1916, of CRAVEN. 

Plaintiff brought this action to recover damages for failure to transmit 
correctly and deliver the following telegram : 

"J. A. MEADOWS, 
New Bern, N .  C. 

Bot ten May corn 49 one-eighth 
GARDNER V. VA. NESS." 

The message was sent under the following contract, which was printed 
on one of the company's blanks : "The Postal Telegraph-Cable Company 
(Incorporated) transmits and delivers this message subject to  the terms 
and conditions printed on the back of this blank. Send the following 
message, without repeating, subject to the terms and conditions printed 
on the back hereof, which are hereby agreed to." 

"The Postal Telegraph-Cable Company (Incorporated) transmits and 
delivers the within message subject to the following terms and conditions : 
To guard against mistakes or delays, the sender of a message should order 
i t  repeated; that is, telegraphed back to the originating office for com- 
parison. For this, one-half the regular rate is charged in addition. I t  
is agreed between the sender of the message on the face hereof and the 
Postal Telegraph-Cable Company that said company shall not be liable 
for mistakes or delays in the transmission or delivery, or for nondelivery, 
of any unrepeated message, beyond the amount received for sending the 
same, nor for mistakes or for delays arising from unavoidable interrup- 
tion in the working of its lines, or for errors in  cipher or obscure messages. 
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A11d this company is hereby made the agent of the sender, without lia- 
bility, to forward ally message over the lines of any other company when 
necessary to reach its destination. Correctness in the transmission of 
messages to any point on the lines of the company can be insured by con- 
tract in xvriting, statlng agreed amount of risk, and payment of premium 
thereon, at the following rates, in addition to the usual charge for repeated 
rnesqages, viz. : One per cent for any distance not exceeding 1,000 miles, 
and 2 per cent for any greater distance. No responsibility regarding 
messages attaches to this company until the same are presented and 
accepred at one of its transmitting oftices; and if a message is sent to such , 

office by one of this company's messengers, he acts for that purpose as the 
agent of the sender. Xessages will be delivered free within the estab- 
lished free-delivery limits of the terminal ofice. For delivery a t  a greater 
distance a special charge will be made to cover the cost of such 
delirery. This company shall not be liable for damages or statu- (242) 
tory penalties in any case where the claim is not presented in  writ- 
ing within sixty days after the message is filed with the company for  
tranw~ission. This is an unrepeated message and is transmitted and 
delirered by request of the sender under the conditions named above. 
Errors can'be guarded against only by repeating a message back to the 
sending station for comparison. The above terms and conditions shall be 
binding upon the receiver as well as the sender of this message. No 
employee of this company is authorized to vary the foregoing. The same 
being delivered to the defendant at  its office in Chicago to be delivered 
to plaintiff a t  New Bern, N. C." 

-1s delivered to plaintiffs in New Bern, the message read as follows: 

"J. A. MEADOWS, 
3-ew Bern, n'. C. 

Bot ten May corn -18 one-eighth. 
GARDINER B. VASNESS.'" 

There was evidence of the plaintiff tending to show the above stated 
facts, and also that plaintiff bought the corn to fill an existing contract 
for the sale of meal, and that while they made a profit on the meal trans- 
action, they lost on the corn by reason of defendant's error in negligently 
transmitting the message. Defendant introduced no evidence. A pre- 
liminary motion mas made in the Superior Court to dismiss on two 
grounds. but as the opinion of the Court is with the defendant for another 
reason, this question is not considered. 

The case originated in a justice's court and was carried by appeal to 
the Superior Court, m-here the jury, under the evidence and the instrnc- 
tiom of the court, returned the f o l l o ~ ~ i n g  verdict for the plaintiff: 
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1. Did the defendant negligently fai l  to deliver the message sent to 
plaintiff by Gardiner B. Van Kess, as alleged in  complaint? Answer: 
"Yes." 

2. What damage, if any, is plaintiff entitled to recover? Answer: 
4'$lo0." 

Judgment for the plaintiff, and appeal by defendant. 

Guion L& Gzcion for plaint-if. 
D. B. Henderson for defendant. 

TQAI,RE:R, J., after stating the case: Plaintiff introduced all the evi- 
dence showing the message and the contract as above stated. 

(243) Thir and other State courts have held that  the stipulation as to 
repeating messages for a higher charge is one restricting the lia- 

bility of the defendant for negligence, and is void, as being against public 
policy. Lnssiter v. Tel. Co., 89 X. C., 334; Hendricks v. Tel. Cio., 126 
S. C., 304. Other courts, including the highest Federal court, hold that  
such stipulations are valid, 37 Cyc., 1684 et seq., where the principal cabes 
are collected in the notes. Primrose v. Tel Co., 154 U. S., I (38 L. Ed., 
853). TTTe have held that sender and sendee are both bound by the valid 
stipulations of the contract, as, for instance, the one prescribing the time 
for bringing suit for damages, limiting it to sixty days after receipt of 
the telegram or knowledge of its nondelivery. But since this Court and 
others have adjudged the stipulation, as to repeating messages, to be 
invalid, a radical change has been wrought in the control and manage- 
ment of carriers, telegraphs, and telephone companies doing an interstate 
business and traversing more than one of the States. Congress passed the 
Employers' Liability Act, mhich is applicable to interstate railroads, and 
thereby materially changed the principles upon which the liability of the 
employer to his employee, IT-ho is injured while at  the time engaged in  
performing a duty in  interstate commerce, is determined. Fleming v. 
R. R., 160 N. C., 196; Lloyd 2 % .  I?. R., 166 N. C., 24; Tilghman c. R. R., 
167 N. C., 163 (same case on writ of error, X. A. L. Railway 60.  v. Tilgh- 
man, 237 U. S., 499, 59 L. Ed., 1069);  Railway Co. v.  Rem,  241 U.  S., 
290 (60 L. Ed., 1006) ; and although an action is brought by the employee 
in the State court, the rule as to liability created by the act of Congress 
is the applicable one in the trial of the case, except as to certain methods 
of practice and procedure (Fleming's case, supra) i n  the local court. B y  
an amendment to the "Act to regulate Commerce," passed by Congress on 
18 June, 1910, interstate telegraph and telephone companies were made 
subject to the rules and regulations of that act, i n  the particulars set forth 
by the amendment, and, as the courts who have since considered the 
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question have held, Congress has occupied the entire 6eld of interstate 
commerce, or traffic, with respect to such companies, and especially with 
reference to the transmission of messages from one State to  another. 
The amendment of 1910 reads as follows: "911 charges made for any 
service rendered or to be rendered in the transportation of passengers or 
property and for the transmission of messages by telegraph, telephone, or 
cable, as aforesaid, or in  connection therewith, shall be just and reason- 
able; and every unjust and unreasonable charge for such service or any 
part thereof is prohibited and declared to be unlawful: Provided, that 
messages by telegraph, telephone, or cable, subject to the provisions 
of this act, may be classified into day, night, repeated, unrepeated, (244) 
letter, commercial, press, Government, and such other classes as 
are just and reasonable, and different rates may be charged for the differ- 
ent classes of messages." 

Before the passage of the amendment of 1910 there had been no legis- 
lation by Congress affecting or conflicting with State statutes and other 
laws respecting the liability of telegraph companies for negligence in 
transmitting and delivering interstate messages, and therefore the local 
rule of law prevailed and was controlling in  fixing such liability. Tel. Co. 
v. James, 162 U. S. 650 (40 L. Ed., 1108) ; Commercial -Villing Po. case, 
218 U. S., 406 (54 L. Ed., 1088) ; Crovo case, 220 U. S., 364 (55 L. Ed., 
498). 

A neighboring State court, in reviewing the above cases and others, 
adopts the language of the Court by which they were decided, and havilig 
final authority to declare the law upon the subject, and held, in substance, 
that mhere the State qtatute did not unfavorably affect or embarrass the 
telegraph company in the course of its employment, i t  would be held valid 
until Congress spoke on the subject. These decisions are based upon the 
fact that at  the time they were rendered no congressional legislati011 
existed on the subject. Such judicial utterances would mean nothing 
unless they meant that when Congress did act a ~ d  undertake to regulate 
telegraph companies in the matter of the transmission and delivery of 
interstate messages the s t a tu te  of the State on the subject would be super- 
seded by the action. "It would be inconvenient, as well as unnecessary, 
to recite the detailed provisions of the act of Congress approved 18 June, 
1910. I t  is sufficient to say that by it Congress has occupied the field of 
r ep la t ion  with respect to interstate telegrams, and hence the State statute 
imposing a penalry for failure to make prompt delivery can no longer be 
invoked in  such cases. The act of Congress has ousted the State of juris- 
diction over the subject." Tel. CO. 21. White, 113 Va., 421 ; W .  L7. Tel. CO. 
v. Bilisoly, 32 S .  E .  (TTa.), 91. The Virginia court was there dealing 
with a statute of that State imposing a penalty on the telegraph company 
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for negligence in transmitting or delivering a message, though interstate 
in  character, and held that since the amendment of 1910 was enacted by 
Congress, its former decisions in regard to the validity of that statute had 
no longer any force or effect as they conflicted with the provisions of the 
new law. They were not, of course, reversed, but merely displaced by the 
new rule adopted by Congress for the determination of cases arising under 
its recent amendment to the Commerce Act. And so m7e must say with 

reference to our own decisions, which equally conflict with the act 
(245) of Congress, as me have before said of those which had been ren- 

dered in cases before the Employers' Liability Act was passed, and 
which conflicted with it. 

The Supreme Court of Xaine has recently had this question under 
consideration. I t  had held in the Ayer case (79 Me., 493) that the 
stipulation as to repeating messages was against public policy and 
void, and that a mere mistake in the transmission of the words of 
a message raised a presumption of negligence. Referring to the amend- 
ment of 1910 to the Interstate Commerce Act, the same court in a later 
rase (Haskell v. Postal Tel. Qo., 114 Me., 219) said: "Many changes 
h a ~ e  occurred in business and business regulation in the t~enty-eight  
years since the decision in the Ayer case and the creation of the Interstate 
Commerce Commission. The decision stands, but the Commerce Act has 
expanded until it comprehends and includes the questions in~olved in the 
case at bar, and, so including, it must perforce, being the supreme law, 
suspend the operation of any State statute or regulation, or the force and 
effect of any decision in opposition thereto, the Ayer case among the rest, 
SO far  as they conflict with the act of 18 June, 1910. The rule does no 
riolence to any State corporation, or individual, and is in keeping with 
the sentiment and reasons underlying sound public policy, the highest 
good, the best interest of all the people, not that of one State or one 
locality." The Court held that by the amendment of 1910 telegraph com- 
panies engaged in interstate business were subject now to the pro~isions 
of the Federal statute regulating commerce between the States, and that 
the State courts are bound to recognize the change in the law and to 
decide in accordance therewith; and, further, that it is especially their 
duty to follow the construction placed on the contracts of telegraph eom- 
panies as to repeating messages and so forth which has been sanctioned 
by the highest of the Federal courts. I n  Williams v. W. O-. Tel. Co., 203 
Fed. (Diet. of Col.), 140, the Court said: "It is apparent that the Inter- 
state Commerce Act expressly recognizes the right of the telegraph com- 
pany to charge for repeated messages different rates from those charged 
for unrepeated messages." The same Court, in Tel. Co. ?I. Dant, 42 App. 
(Dist. of Col.), 308, said in reference to the amendment of 1910: ''Xes- 
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sages by telegraph, telephone, or cable, subject to the prorisions of this 
act, may be classified into day, night, repeated, unrepeated, letter, com- 
mercial, press, Government, and such other classes as are just and reason- 
able, and different rates may be charged for the different classes of mes- 
sages. . . . B y  this act express authority is given for the different classi- 
fications of messages, and the charge of different rates for the 
different classes is also expressly authorized. Repeated and unre- (246) 
peated messages were well known to the art, and, of course, it must 
be presumed that  Congress intended the words to be giren their ordinary 
meaning. Pr ior  to the enactment of this statute, as we have seen, the 
court of last resort had ruled that, i n  the absence of State statutes to the 
contrary, i t  was competent for  a telegraph company to make such classi- 
fication of its messages. Primrose 21. S/17cstern i7nio.n Tel. Po., 154 U .  S., 
1 (14 Sup. Ct., 1098, 38 L. Ed., 883). Congress, therefore, i n  express 
terms has sanctioned the practice theretofore existing." 

This whole subject, with special reference to the act of 1910, amending 
the Interstate Commerce Law and bringing all interstate messages under 
the influence and contl.01 of Federal legislation, has most recently been 
fully considered and exhaustively discussed in the two cases of W .  C. Tel. 
Co. v. Bilisoly (Va.) s u p m ,  and Ro:jce 2,. W .  G7. Tel. Co,, 89  S .  E., 106; 
and in  the former the Court held that the sendee, who had not paid for 
the message, could recover nothing for  a mistake in  it caused by negli- 
gence, as the message mas not repeated, the requirement as to repeating 
messages and the classification of messages contained in the contract being 
reasonable, since Congress had legislated with reference thereto; and in 
the latter case i t  was held that the sender, for  the same reason, could 
recover only the amount paid by him for the message. The Supreme 
Court of the United States had held before the passage of the amendment 
of 1910 that  a contract such as the one under which this message mas 
sent n-as reasonable and valid. Primrose v. TV. LC. Tel. Co., 154 U.  S., 1, 
As that decision has stated the governing rule in  cases like this one, and 
must be followed by us, it will not be amiss to quote fully from it, so as 
to understand from the Court's own language the reasons which had led 
the Court to its conclusion that the contract is binding. The Court said: 
"In the earliest American case, decided by the Court of Appeals of Ken- 
tucky, the reason. for upholding the validity of a regulation very like 
that  now in  question were thus stated : 'The public are admonished by the 
notice that  in order to guard against mistakes in  the transmission of 
messages, every message of importance ought to be repeated. A person 
desiring to send a message is thus apprised that  there may be a mistake 
in  its transmission, to guard against which i t  is necessary that it should 
be repeated. H e  is also notified that if a mistake occur the company will 
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not be responsible for it unless the mesage be repeated. There is nothillg 
unreasonable in  this condition. I t  gives the party sending the message 

the option to send it in such a manner as to hold the company re- 
(247) sponsible, or to send it for a less price at  his own risk. I f  the 

message be important he may be willing to pay the cost of repeat- 
ing the message. This regulation, considering the accidents to which the 
busiiiess is liable, is obviously just and rea~onable. I t  does not exempt 
the company from responsibility, but only fixes the price of that responsi- 
bility, and allom the person who sends the message either to transmit i t  
at  his own risk at  the usual price, or, by paying in  addition thereto half 
the usual price, to have it repeated, and thus render the company liable 
for any mistake that may occur.' (Onmp 1;. Western LTnion Tel. Co., 1 
Metc. (Ky.), 164, 168;  71 Am. Dee., 461.) . . . 'If the change of words 
in the message was owing to mistake or inattention of any of the defend- 
ant's servants, it would seern it must have consisted either in  a  ant of 
plainness of the handwriting of Tindall, the operator who took it down at  
Brookville, or in a mistake of his fellow operator, Stevens, in reading 
that writing, or in traiismitting it to Ellis, or else in a mistake of the 
operator at  Ellis i n  taking down the message at  that  place. I f  the mes- 
sage had been repeated, the mistake, from whatever cause it arose, must 
have been detected by means of the differing versions made and kept at  
the offices a t  Ellis and B r o o k d e .  The conclusion is irresistible that if 
there Tl-as negligence on the part of any of the defendant's servants a jury 
~ ~ o u l d  not have been warranted in finding that i t  TTas more than ordinary 
negligence, and that, upon principle and authority, the mistake was one 
for which the plaintiff, not having had the message repeated according 
to the terms printed upon the back thereof, and forming part of his con- 
tract with the company, could not recover more than the sum which he 
had paid for sending the single message. Any other conclusion would 
restrict the right of telegraph companies to regulate the amount of their 
liability within narrower limit; than were allowed to common carriers in  
Earl c. Pennsylvania R. R. (112 U. S., 331).'" That case has been 
accepted by the subsequent decisions of the courts as settling, once for all 
time, the perplexing question, upon which so many courts had theretofore 
divided in opinion, whether such conditions and stipulations as are con- 
tained in the contract now being considered are reasonable and valid, 
so far ,  at least, as all cases coming within the purview and operation of 
Federal legislation are concerned. The Virginia Court, commenting on 
the Primrose case, said in Royce v. $1'. U. Tel. CO., supra: "The conclu- 
.ion of the Court in the foregoing case, that a stipulation such as that 
i n  the case a t  bar providing that the company shall not be liable for mis- 
takes in transmission or delivery beyond the sum received for sending it, 
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unless the sender orders it to be repeated, is reasonable and valid, 
and that the recovery cannot exceed the amount agreed upon in  (245) 
that stipulation, has been followed in  numerous cases which need 
not be cited. . . . So that telegraph companies have here the direct author- 
i ty and sanction of Congress to classify their messages into repeated and 
unrepeated messages, and to charge different rates for each; in other 
words, to enter into the very contract which was made in this case. . . . 
We are of opinion that the weight of authority and the better reason 
sustain the conclusion we have reached, that the defendant company is 
entitled to the protection afforded it by the stipulation in question, and 
is only liable to the plaintiff for the cost of transmitting the unrepeated 
message sent by him. The plaintiff further contends that the classifica- 
tion and stipulation of the company for interstate messages had never 
been submitted to the Interstate Commerce Commission nor in  any wise 
authorized. I t  is sugicient to say that the act of Congress bringing tele- 
graph companies under the regulation of the Interstate Commerce Com- 
mission does not require them to file their contract forms or tariffs with 
the Commission." The Boyce case is so well considered, and covers this 
entire field of inquiry so completely, that we content ourselves with refer- 
ring to it especially for the reasons controlling our decision and also for 
any additional precedents. 

While it is sufficient for our purpose that the highest court in the 
Federal jurisdiction has decided this question, upon a contract identical 
with ours, it may yet be well to state one of the reasons it gives in the 
Priw~rose case for its conclusion, and in its own language: "Even a com- 
mon carrier of goods may, by special contract with the owner, restrict the 
sum for which he may be liable, even in case of a loss by the carrier's 
negligence; and this upon the distinct ground, as stated by N r .  Justice 
Blatchfo~d, speaking for the whole Court, that 'Where a contract of the 
kind, signed by the shipper, is fairly made, agreeing on the valuation of 
the property, that the carrier assumes liability only to the extent of the 
agreed valuation, even in case of loss or damage by the negligence of the 
carrier, the contract will be upheld as a proper and lawful mode of secur- 
ing a due proportion between the liability and the freight he receives, and 
of potecting himself against extravagant and fanciful valuations.' Har t  
v. Pennsyl?;ania R. R., 112 U. S., 331, 343. By the regulation now in 
question, the telegraph company has not undertaken to wholly exempt 
itself from liability for negligence; but only to require the sender of the 
message to have it repeated, and to pay half as much again as the usual 
price in order to hold the company liable for mistakes or delays in  trans- 
mitting or delivering, or for not delivering a message, whether 
happening by negligence of its servants or otherwise." And re- (249) 
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ferring to Tyler v. W .  U. Telegraph CO., 60 Ill., 439, and 74 Ill., 
170, where such a provision was held invalid, the Court says: "The 
fallacy in that reasoning appears to us to be in  the assumption that the 
company, under its admitted power to fix a reasonable rate of compensa- 
tion, establishes the usual rate as the compensation for the duty of trans- 
mitting any message whatever. Whereas, what the company had done is 
to fix that rate for those messages only which are transmitted a t  the risk 
of the sender; and to require payment of the higher rate of half as much 
again if the company is to be liable for mistakes or delays in the trans- 
mission or delivery or in the nondelivery of a message." 

I t  was held in K. C. & C. Railway Co. v. Carl, 227 U.  S., 639, that 
the Carmack amendment brings contracts for interstate shipments under 
one uniform rule of law and withdraws them from State regulation, so 
that what is a reasonable rule or regulation of the carrier mnst be 
determined by the Federal law. To the same effect, Wells, Fargo & CO. 
v. Seiman-Narcus Co., ibid., 469 ; Railway Co. v. Edwards, ibid., 265 ; 
A d a m  Express Cfo. v. Croninger, 226 U. S., 491; Railway v. Miller, 
ibid., 513; G. AT. Railway Co. v. O'Connor, 34 Sup. Ct. Rep., 380. The 
same was held with regard to the Hepburn Act. Railway Co. v. Elevator 
Co., 225 U. S., 426; Railway Co. v. Reid, 222 U. S., 424; and also as 
to the Employers' Liability Act, which we have already shown, Mondon 
v. R. R., 223 U. S., 1. As to the Hours of Service Law, Railway CO. v. 
Xtute o f  Washington, 222 U .  S., 370. As to penalties under State laws, 
Railway (70. v. Lumber Co., 32 Sup. Ct. Rep., 657. 

Defendant also raises the question whether, as the message is in 
cipher or is obscure, there can be any recovery of damages, but we need 
not decide the point, as it is not necessary that we should do so. 

We are of the opinion, following the decision of the highest Federal 
Court upon the question involved (Primrose case, supra), that the court 
should have granted the nonsuit, as plaintiff is not entitled to recover by 
reason of the fact that Congress has taken possession of the entire field 
of interstate commerce so far as it affects telegraph companies in their 
interstate business. Having declared upon a contract, with the terms 
of which there has been no compliance, he cannot recover. Tel. GO. v. 
Bilisoly, supra; Lewis v. Tel. Co., 117 N. C., 436. I t  follows that there 
was error in not so adjudging. 

Reversed. 

Cited: Bafeman v. Telegraph Co., 174 N.C. 98; AIoore v. R. R., 179 
N.C. 643; Hardie v. Telegraph Co., 190 N.C. 47, 48; Russ v. Telegraph 
Co., 222 N.C. 508. 
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( 2 5 0 )  
NORTH CAROLINA STATE BOARD OF HEALTH AND W. S. RANKIN, ITS 

XECZLETARY AND IGx OFFICIO HEALTH O ~ I C E E ,  v. COMUISSIONEfRS 
O F  THE TOWN O F  LOUISBURG. 

(Filed 4 April, 1917.) 

1. Health-Sewage-Police Powers-Constitutional Law--Statutes. 
Our statute prohibiting the discharge of sewage above the intake into 

any drain, brook, creek, or river from which a public drinking-water 
supply is taken, unless the same shall have passed through some well- 
known system of sewage purification approved by the State Board of 
Health, and that  the prohibited act may be enjoined "on the application 
of any person," is a constitutional and valid exercise by the Legislature 
of i ts  police power. Revisal, see. 3057; Laws 1911, ch. 62, see. 33. 

2. S a m e s t a t e  Board of Health. 
It appearing in this suit to  enjoin a town from emptying i ts  nntreated 

sewage i n  a stream 75 miles above the intake of another town for purpose 
of water supply; that sworn statements were made by the State Board of 
Health and its Secretary that under the conditions, and especially in times 
of epidemic, the  discharge of the untreated sewage by defendant imports 
a menace to  the inhabitants of the lower towns, i t  is Held, that the statutes 
prohibiting the town so emptying its sewage is constitutional a s  applied 
to this case, and the defendant must comply with its provisions. 

3. Health-Pleadings-Demurrer-Statute-Admissions. 
I n  a suit brought t o  enjoin a town of several thousand inhabitants from 

emptying its untreated sewage into a river, contrary to the provisions of 
Revisal, see. 3057, and chapter 62, Laws 1911, sec. 33, a demurrer to an 
answer alleging that  owing to the distance to the next town below on the 
stream, natural conditions, etc., the stream was not polluted or  the water 
rendered harmful for use there, does not admit the trutih thereof, the 
statute controlling the matter necessarily implying the contrary. 

4. Health-Statutes-Prescriptive Rights. 
The unlawful emptying of untreated sewage into a stream prohibited by 

statute, Revisal, see. 3057; ch. 62, Laws 1911, see. 33, without hindrance 
or question on the part of the health authorities or others, cannot confer 
upon a town the right to continue therein contrary to t~he express pro- 
vision of the statutes, o r  acquire for it  a prescriptive right a s  against the 
public, however long the same may have continued; nor can the town 
acquire a vested right therein to defeat the enforcement of the provisions 
of the statute subsequently passed. 

5. Health-Sewage-Statutes-Injunctions-Parties. 
I n  this suit to enjoin a town from emptying untreated sewage into a 

stream, etc., under the provisions of Revisal, see. 3057, and chapter 62, 
Laws 1911, see. 33, i t  is Held,  that bhe Secretary of the State Board of 
Health, in his  individual name, comes within the meaning of the statute, 
that  the act "may be enjoined on the application of any person," and the 
question is not presented a s  to the authority of the board, acting as such, 
to maintain the action. 

299 
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6. Health-State Board-Sewage-Regulations-,4dvice of Board. 
Revisal, see. 3057, Lars  of 1911, ch. 62. see. 33, does not require that 

an arbitrary or fixed method of treating sewage before emptying into a 
stream, etc., should be established in adrance, but that the defendant 
confer with the State Board of Health and obtain and follow the reason- 
able requirements prescribed for the collditions presented. 

(251) CIVIL ACTION, heard on demurrer to answer and by consent 
before Bond, J., in FRAKI~LIN County, 28 September, 1916. 

The action was instituted to restrain the defendants from discharging 
ram sewage into Tar  River a short distance below the town without hav- 
ing the same properly treated as required by statute, Public Lams 1911, 
ch. 62, see. 33, ete. 

I n  the complaint it is, among other things, alleged that defendant, 
a town of several thousand people situate on Tar  River, maintains water- 
works and a sewerage system, the latter consisting of five principal 
sewer lines and their ramifications extending through the business dis- 
trict and a large part of the residential section of the town, discharging 
the sewer into Tar River and without having the same subjected to any 
treatment whatsoever for the purification thereof, etc. 

2. "That, basing this allegation upon the approved teachings of 
modern sanitary science applied to physical conditions, such as have 
been hereinbefore set out, and likewise upon the conclusions arrived at, 
after mature consideration by the individual plaintiff above named and 
by those members of the North Carolina State Board of Health who, in 
the proper discharge of their official duties, have been called upon to 
take under advisement the problem in sanitation presented by continued 
contamination of the waters of Tar River by the discharge of raw 
sewage into the same above the point of intake of the water-works system 
of the city of Rocky Mount and the towns of Tarboro and Greensrille, 
as set out in the preceding paragraph of this complaint, these plaintiffs 
aver that such contamination of the waters of said river, owing to the 
above present danger of the bacterial pollution thereof, in the event of 
an epidemic of typhoid fever or other like communicable diseases in the 
town of Louisburg, constitutes a continuing menace to the public health 
of the city of Rocky Mount and, in a lesser and diminishing degree, to 
that of the towns of Tarboro and Greenville." 

That below Louisburg on said stream the towns of Rocky Mount, 
Tarboro, and Greenville draw their municipal water supply therefrom, 
and also have a sewerage system discharging into said stream below, 

after same has been subjected to treatment as required by law. 
(252) That on complaint of the authorities of Rocky Mount, and with 

a view of protecting the water supply of that city from contami- 
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nation, plaintiff board, etc., had, by resolution duly passed and com- 
municated, and otherwise, endeavored to induce a compliance with the 
law on the part of defendant town and had made repeated and insistent 
demands thereto, but the latter had thus far failed and refused to com- 
ply, asserted their right to discharge the untreated sewage into said 
stream, and expressed the purpose to continue so to do. I n  connection 
with these allegations, a report of an expert was submitted, giving a 
description of the stream and its tributaries, the fall, volume of water, 
etc., and stating the sources of contamination that could reasonably be 
apprehended. 

Defendants, admitting that they were discharging their sewage into 
the river without any treatment looking to its purification, and that 
the municipalities below were now obtaining their water supply from the 
river, answer the complaint and allege that they have now maintained 
their water supply and sewer system for thirteen years, commencing 
long before the cities mentioned began taking their water supply from 
the river; that the nearest of these towns, Rocky Mount, was by actual 
measurement and as the river winds, 75 miles below Louisburg, and on 
account of the comparatively small amount of their sewage, the volume 
and flow of the water, etc., there was absolutely no danger of pollution 
to the inhabitants of the lower towns, but that the water by the time it 
reached them or either of them was as well purified as i t  could possibly 
be by any known method of treatment; that this was not only true as a 
scientific fact, but defendant had caused the same to be tested by experts 
at  points not more than half-way down the stream, and it was thereby 
ascertained that the waters of the river were as free from noxious 
germs, etc., as they were above Louisburg and before any sewage was 
discharged into the river. Defendants denied that plaintiffs or any of 
them had any legal right to maintain the suit, and averred, further, that 
they had never been given any proper hearing before the State Board of 
Health and that the latter had never made or supplied any plan or 
system to be pursued by defendants and by means of which the sewage 
could be properly treated, etc. To this answer plaintiff demurred, and 
the matter having been heard on the pleadings attached thereto, the 
court gave judgment that defendants be restrained unless a proper 
system of sewage treatment was installed and put in operation within 
ninety days, etc. From which judgment defendant town excepted and 
appealed. 

L. V. Bmsett for jdaintiff. (253) 
William H. Rufin and Yarborough and Beam for defendmt. 
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HOKE, J., after stating the case: I n  section 33, Laws 1911, ch. 62, a 
statute to collect and amend the laws more directly appertaining to the 
public health, it is enacted that "No person, firm, corporation, or mu- 
nicipality shall flow or discharge sewage above the intake into any 
drain, brook, creek, or river from which a public drinking-water supply 
is taken unless the same shall have been passed through some well-knowa 
system of sewage purification approved by the State Board of Health; 
and the continued flow and discharge of such sewage may be enjoined on 
the application of any person." This same provision, enacted in 1903, 
ch. 159, sec. 13, and contained in Revisal 1905, see. 3057, has been very 
fully considered and upheld in several decisions of the Court: Shelby v. 
Power Co., 155 N.  C., 196; Durham v. Gotton Xills, 144 N.  C., 705; 
Durham v. Cotton Mills, 141 N. C., 615; and i t  appearing from the 
statements and admissions in the pleadings that defendant town has 
been for several years past and ia now discharging its raw sewage into 
Tar River, and that below, on said stream and beginning not more than 
75 miles as the river winds, several other towns are drawing their public 
drinking-water supply therefrom, the case is one coming directly within 
the provisions of the law, and we are of opinion that defendant has been 
properly enjoined. 

I t  is urged for defendant that plaintiffs having demurred to the 
answer i t  i s  thereby admitted that the water supply of the lower towns 
is entirely beyond the danger zone, and that owing to the natural condi- 
tions prevailing, the distance, the volume and flow of the stream, etc., 
the water supply of the lower towns is as free from pollution as if it had 
been subject to any kind of known purification, etc. 

I t  is fully recognized that, for the purpose of presenting the legal 
question involved, a demurrer is construed as admitting relevant facts 
well pleaded and, ordinarily, relevant inferences of fact necessarily 
deducible therefrom; but the principle is not extended to admitting 
conclusions or inferences of law nor to admissions of fact when contrary 
to those of which the Court is required to take judicial notice, and more 
especially when such opposing facts and conditions are declared and 
established by a valid statute applicable to and controlling the subject. 
Pritchard v. Comrs., 126 N. C., pp. 908-913; Hopper v. Covington, 118 
U. S., pp. 148-151; Equitable Assurance v. Brown, 213 U. S., 25; Graef 
v. Equitable Insurance, 160 N. Y., 119; Griffin v. R. R., 72 Ga., 423; 

Bramham v. Mayor, 24 Cal., 585; 6 H. and Pr., pp. 336-338; 
(254) 31 Cyc., pp. 333-337. While a demurrer might be taken as an 

admission that the water of Tar  River reaches the lower towns 
without appreciable contamination from defendant's sewage, and, in 
proper instances, such an admission would justify a denial of any inter- 
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ference by court process, it may not have that effect when a statute, 
explicit in  terms and plain of meaning, absolutely forbids the discharge 
of untreated sewage into the stream, in another section makes such act 
a misdemeanor and in effect declares such conduct and the conditions 
thereby created an indictable nuisance. True, in the cases upholding the 
law heretofore cited, the distances between the upper and lower points on 
the river were 17 and 25 miles, respectively, and the distance here is said 
to be 75 miles as the river winds; but this difference, in our opinion, 
may not be allowed to affect the result. The conservation and protec- 
tion of the public water supply are peculiarly within the police power of 
the State, referred very largely to the legislative discretion, entirely so 
with us unless it clearly offends against some constitutional principle, 
and the Legislature, in the exercise of such powers, having forbidden the 
use of such stream for the purpose and in  the manner described, its 
decision on the facts presented must be accepted as final and defendants 
required to conform to the requirements of the law. Skinner v. Thomas, 
171 N. C., 98; 8. v. R. R., 169 N. C., pp. 295-304; Daniels v. Homer, 
139 N. C., 219. 

And the same answer, we think, will suffice to a kindred position 
insisted on, that the defendant town, situate on the river, had installed 
its present system long before the lower towns had resorted to the stream 
for their public water supply and ha's operated same in the present 
manner for a t  least thirteen years without hindrance or question on the 
part of the health authorities or any others, and to compel defendants 
now to make this radical change in their system at a burdensome and 
unnecessary cost would be an unwarranted interference with defendant's 
riparian and vested rights, etc. 

I n  so fa r  as the mere question of time is concerned, and as between 
individuals, it requires an adverse user of twenty years to create a right 
of this character, Tise v. Whitaker, 146 N. C., 374; and, in reference to 
this statute, i t  was expressly held in  Shelby v. Power Co., supra, that no 
length of time will justify the maintenance of a nuisance of this kind as 
against the public. On this question, Brown, J., deher ing  the opinion, 
said: "There are authorities to the effect that as against a private indi- 
vidual lower down on the stream, the right to pollute i t  to a greater 
extent than is permissible at  common law may be acquired by prescrip- 
tion by an upper riparian owner. But we are not now dealing with the 
rights of riparian owners, but with the rights of the public at 
large as represented by the Qeneral Assembly. I t  is well settled (255) 
that unless by legislative enactment, no title can be acquired 
against the pubIic by user alone, nor lost to the public by non-user. 
C*ommonwealth v. iiIorehead, 4 Am. St., 601, and cases cited, Am. and 
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Eng., p. 1190. Public rights are never destroyed by long continued 
encroachments or permissive trespasses. I f  i t  is in  the power of the 
General Assembly, in the exercise of its police power, as we have held in 
the Durham case, to enact this law and make its violation a misdemeanor, 
i t  necessarily follows that the defendant could not acquire a right by 
prescription which would exempt it from the operation of the statute." 

And even vested rights having reference to the ordinary incidents of 
ownership must yield to reasonable interference in  the exercise of police 
power. I n  that field, as stated, the judgment of the Legislature is to a 
great extent decisive, and must be upheld unless the statute in question 
has no reasonable relation to the end or purpose in view and is manifestly 
an arbitrary and palpable invasion of personal and private rights. 
flkinner v. Thomas, supra; 8. v. R. R., supra; Hadacheck v. Loa Angeles, 
239 U. S., 394; Chicago, etc., R. R. v. Tranbarge~, 238 U. S., pp. 67-77; 
Reinman v. City of Little Rock, 237 U. S., 171; Mo. Pac. R. R. v. 
Omaha, 235 U. S., 121; XcLean v. Arkansas, 211 U. S., pp. 539-547. 

I n   skinner?^ case, supra, speaking of the police power, Allen, J., de- 
livering the opinion of this Court, said: "It is the power to protect 
the public health and public safety, to preserve good order and the 
public morals, to protect the lives and property of the citizens, the power 
to govern men and things by any legislation appropriate to the end," 
citing from 9 Enc. of U. S. Reports, p. 473, and again from the Slaugh- 
terhouse cases, 16 Wallace, 36: "Upon it depends the security of social 
order, the life and health of the citizens, the comfort of existence in a 
thickly populated community, the enjoyment of private and social life, 
and the beneficial use of property"; and, further: "The exercise of the 
power is left largely to the discretion of the lawmaking body, and the 
authority of the courts cannot be invoked unless there is an unnecessary 
interference with the rights of the citizens or when there is no reasonable 
relation between the statute enacted and the end or purpose sought to be 
accomplished." 

I n  Had'acheck's case, supra, in upholding a city ordinance prohibiting 
the manufacturing of brick in certain localities in the city of Los 
Angeles, i t  was held, among other things, as follows: "While the police 
power of the State cannot be so arbitrarily exercised as to deprive per- 

sons of their property without due process of law or deny them 
(256) equal protection of the law, it is one of the most essential powers 

of government and one of the least limitable-in fact, the im- 
perative necessity for its existence precludes any limitation upon it when 
not arbitrarily exercised. 

"A vested interest cannot, because of conditions once obtaining, be 
asserted against the proper exercise of the police power. To so hold 
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would preclude development. Chicago and Alfon R. R. v. Tranbarger, 
238 U. S., 67. There must be progress, and in its march private interests 
must yield to the good of the community. 

"The police power may be exerted under some conditions to declare 
that under particular circumstances and in particular localities specified 
businesses which are not nuisances per se (such as livery stables, as in 
Re inman  v. Little Rock, 237 U. S., 171, and brickyards, as in this case) 
are to be deemed nuisances in fact and law." 

I n  Mo. Pacific v. Omaha, supra, i t  was said: "In the exercise of the 
police power the means to be employed to promote the public safety are 
primarily in the judgment of the Legislature, and the courts will not 
interfere with duly enacted legislation which has a substantial relation 
to the purpose to be accomplished and does not arbitrarily interfere with 
personal and private rights." 

I n  recognition of these well established principles, and on the admis- 
sions appearing of record that three populous and progressive towns 
lower down on the same stream are now taking their drinking-water 
supply from the river, beginning within a distance of 75 miles, and 
adverting to the sworn statements of the Board of Health and its dutiful, 
trained, and capable secretary, that under the conditions presented, and 
especially in times of epidemic, the discharge of untreated sewage by 
defendant imports a menace to the inhabitants of the lower towns, we 
are of opinion that the statute in  question is a valid law and that the 
defendant must be held to comply with its provisions. 

I t  is further contended that plaintiffs are not proper parties to main- 
tain a suit of this kind, but the position cannot be sustained. We are 
inclined to the opinion that plaintiff board, as a public quasi-corporation 
charged with the duty of looking after the public health and of the 
statutes promotive of such purpose, have a right in  their quasi-corporate 
name to resort to the courts of the State in enforcement of these statutes 
and of regulations pursuant thereto having the force of law, 8alt Lake 
City, etc., v. Gelding, 2 Utah, 319; 28 Cyc., p. 131; but the question is 
not necessarily presented, as the secretary of the board, in his individual 
name, is also a party, and, by the express provision of the law, an injunc- 
tion may be obtained on the "application of any person." I t  is 
the accepted rule with us that the joinder of unnecessary parties (257) 
is without material effect except as to the matter of cost. Ormond 
v. Ins. C'o., 145 N. C., 142. The presenoe of the Board of Health, there- 
fore, even without the power to sue, does not prevent the efficient main- 
tenance of the action. And the further position must be also overruled, 
that the Board of Health have prescribed no stated method of purifica- 
tion informing defendant as to how they must proceed. By the terms 
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of the statute, expressly forbidding the discharge of the sewage unless 
treated, etc., the defendants, and others in like cases desiring to use the 
stream, are made primarily actors in such cases, and i t  is their duty to 
confer with the board and ascertain a proper method before resorting to 
the river for the purpose. I t  is to the interests of municipalities desiring 
to make use of a stream that no arbitrary or fixed method or system 
should be established in advance, for, no doubt, in many instances, a 
modification from the more exacting method may be found reasonable, 
permitting the maintenance of a less burdensome and less costly system. 
I n  any event, the statute bearing on the conduct of defendant is peremp- 
tory, and they must at once confer with the Board of Health and obtain 
and follow the reasonable requirements prescribed for the conditions 
presented. 

We find no error in the judgment below, and this will be certified that 
judgment be entered restraining defendant from discharging their un- 
treated sewage into Tar River unless, within a definite time stated, the 
time fixed to be reasonable for the purpose, the method of treatment look- 
ing to the purification of the sewage shall be installed and put in opera- 
tion as required by law. 

Affirmed. 

CLARK, C. J., concurs in the opinion i11 every respect, and calls atten- 
tion to the fact that according to the official reports of the State, of 
which the Court takes judicial notice, there are already 98 cities and 
towns in North Carolina which have public water-works and 10 more 
are now being built. This number includes 58 county seats and nearly 
every town in the State of over 1,000 population, according to the last 
census. The town of Belhaven, with 2,863 population, was the last town 
of over 2,000 population without such public facilities. Comparatively 
few between 1,000 and 2,000 in population remain without such public 
water-works, while Saluda with 235 population, Franklin with 379, and 

10 others under 1,000 have already installed such plants. 
(258) That the State has been comparatively free of late years from 

epidemics of typhoid fever and others of a water-borne origin is 
due to the general interest that has been taken in the protection of public 
water supplies and the supervision of sewerage. 

The number of public water plants and of towns having sewerage will 
steadily increase, and with it the importance of preventing the pollution 
of our streams and waterways. The act of the Legislature for this pur- 
pose is very carefully drawn, and should there be, on experience, any 
defect found it will be remedied by legislation. The province of the 
courts is to construe such legislation in accordance with the intent and 
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in favor of the most careful enforcement in behalf of the health of the 
people at  large. 

With the growth of the State in population and wealth, legislation of 
this kind which was unknown, if not unneeded, in an earlier day has 
become a necessity. Salus populi suprema lex. The public welfare is 
the highest law. 

Cited: Thomas v. Sanderlin, 173 N.C. 332 ; Comrs. of Hendersonville 
v. Pruden, 180 N.C. 499; Bank v. Bank, 183 N.C. 467; Whitehead v. 
Telephone Co., 190 N.C. 199; Brick Co. v. Gentry, 191 N.C. 639; 8. v. 
Bank, 194 N.C. 440; Lane v. Graham County, 194 N.C. 725; Board of 
Health v. Lewis, 196 N.C. 648; Smithfield v. Raleigh, 207 N.C. 600; 
Byrd v. Waldrop, 210 N.C. 670; Champion v. Board of Health, 221 N.C. 
100 ; Banks v. Burnsville, 228 N.C. 554. 

SEABOARD AIR LIKE RAILWAY COMPL41SY v. 3fARTIK THOMPSON. 

(Filed 4 April, 1917.) 

Injunction-Railroads-Public Interests-Right of Way-Home Place-- 
Title. 

Where a railroad company clainis title to land for a parallel liue or  
double track as a part of its origiiial right of way, taliing part of the land 
occupied and claimed as a home by an adjoining owner, and in a suit by 
the company an order is sought to restrain the owner from interference 
with work of such public character, which is continued to the hearing by 
the trial court upon findings from the evidence that the question of titIe 
was Doaa fide involved; and it appears on appeal that the company had 
entered upon the lands, built its track, and mas operating its trains 
thereon: Held, the restraining order will not be disturbed, though the 
proper order would have been to restnain both parties and preserve the 
original status of the property. 

HOKE, J., concurring in part ; ALLEN, J., concurring in opinion of HOKE, J. ; 
CLARK, C. J., filing concurring opinion. 

CIVIL ACTION pending in Superior Court of WAKE County and heard 
at  October Term, 1916, by Bond, J., upon motion to continue injunction 
to final hearing. His  Honor made the following findings and order: 

"After hearing the allegations of the complaint and considering the 
affidavits filed, the court finds that there is a bolza fide controversy as to 
the rights of the plaintiff to enter upon land claimed by defendant 
for the purpose of constructing the additional track which it (259) 
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desires to construct. The right is asserted by the plaintiff and denied by 
the defendant. The court finds as a fact that the land is actually needed 
in good faith for railroad purposes. 

"Upon consideration of all of svhich i t  is adjudged, ordered, and 
decreed that the defendant, his agents and servants, be and they are 
hereby restrained and enjoined, until the final hearing of this cause. 
from interfering with any of the operations of the plaintiff company 
upon any of the land claimed by both parties as far as twenty-nine (29) 
feet westwardly from the center of the present track of the plaintiff 
company, seven (7) feet of which twenty-nine (29) feet is to form the 
base of the slope and six (6 )  feet of i t  is to be used for ditch and leveling 
of track between where the seven (7) feet gires out and the westwardly 
side of the track is to be laid. 

"It is further considered and adjudged that the plaintiff shall leave 
safe and sufficient support for the underpinning of the house, in so far 
as any of it may be interfered with by the construction of the track, 
leveling and sloping as above provided for. 

('The court finds as a fact that the westward end of the cross-ties for 
some distance when laid as the plaintiff proposes to lay them will be 
inside of the yard inclosure of the defendant Thompson, and, of course, 
the slope between the end of the cross-ties and the westward limit of said 
twenty-nine (29) feet. 

"It is further ordered and decreed that the plaintiff company shall 
execute bond in the sum of two thousand dollars ($2,000), conditioned 
to pay to the defendant any and all sums which may be recovered as 
damages, if any, of the plaintiff in this action by reason of the granting 
of the restraining order and injunction and the wrongful appropriation, 
if any, of the defendant's land to the use which the plaintiff company 
proposes to make of it. 

"Epon giving of said bond the plaintiff company is allowed to pro- 
ceed with its work, and the defendant, his agents and servants, are re- 
strained and enjoined until the final hearing of this action from in any 
way interfering with the operations of the plaintiff within the limits 
above provided for." 

From this order the defendant appealed. 
Upon the hearing in this Court the following affidavit is offered by 

plaintiff: 
"Vance Sykes, being duly sworn, says that he i/ a civil engineer in 

the employ of the Seaboard Air Line Railway Company and has been 
in charge of the work of constructing an additional track from Johnson 

Street in the city of Raleigh to the Boylan Avenue Bridge in said 
(260) city; that he was in charge of said work at  the time the restrain- 
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ing order was entered in this cause; that upon said restraining order 
baing granted, the Seaboard Air Line Railway Company proceeded 
with the construction of its track upon the property involved in this 
action, and the construction of said track has since been completed and 
trains are now being operated over said track; that the track as now 
constructed is of a permanent character and is permanently located upon 
the land involved in this action ; that the said track has been constructed 
within the limits fixed by the restraining order granted by Judge Bond; 
that in the construction of said track i t  was found to be unnecessary to 
place any supports under the house occupied by the defendant in this 
action; that the use of the said track is necessary for the proper perform- 
ance by the Seaboard Air Line Company of its duties to the public as 
a common carrier of passengers and freight, and is being used for such 
purposes." 

I t  is not denied that, acting under the order of the Superior Court, 
the track has been completed and that trains are in full operation over it. 

M u r r a y  A l len  for p l a i n t i f .  
W. C: Harks, Armistead Jones & S o n  for defendant.  

BROWN, J. The plaintiff contends that the Iand in controversy is a 
part of its right of way, and that it has become necessary in  the dis- 
charge of its duties to the public as a common carrier to occupy it for 
the operation of its train service. 

The plaintiff contends that its predecessor, the Raleigh and Gaston 
Railroad Company, under the act of 1852, ch. 145, is granted "the same 
means of purchasing or condemning land, etc., as are provided in the act 
incorporating the North Carolina Railroad Company," including the 
right to acquire title by failure of the landowner to apply for an assess- 
ment within two years after the track is finished. 

The plaintiff further contends that section 30 of chapter 82 of the 
Public Laws of 1848-49, incorporating the North Carolina Railroad 
Company, became a part of the charter of the Raleigh and Gaston Rail- 
road Company by virtue of the enactment of section 18 of chapter 140 
of the Laws of 1852. Section 30 of the act incorporating the North 
Carolina Railroad provides as follows : 

"That all lands not heretofore granted to any person, nor appropriated 
by law to the use of the State, within 100 feet of the center of said road, 
which may be constructed by the said company, shall vest in the company 
as soon as the line of the road is definitely laid out through it, 
and any grant of said land thereafter shall be void." I t  is set (261) 
forth in the complaint and not denied that a t  the time of the 

309 



I N  THE SUPREME COURT. [I73 

construction of the connection track by the Raleigh and Gaston Railroad 
Company, the property in  controversy in this connection belonged to the 
State of North Carolina, and the effect of the above section was to vest 
in  the Raleigh and Gaston Railroad, its predecessor, a right of way of 
the width of 100 feet on each side of the center of its track. 

The answer of defendant denies the principal allegations of the com- 
plaint and admits the possession of the defendant. Upon considering the 
pleadings and affidavits offered, the judge made the findings and order 
above set out, holding that the construction of the road should not be 
enjoined until the final hearing, and requiring plaintiff to enter into an 
indemnifying bond. 

It appearing to us that since the order of the Superior Court was 
made the plaintiff has constructed its track according to the terms of 
said order and is now operating its trains over it, we are not disposed to 
reverse the order and dissolve the injunction, but will let the controversy 
over the land be settled upon a final hearing and not upon an appeal from 
an  interlocutory order. Serious injury to plaintiff and to the public 
may result from an interference now with the operation of the railway. 
Whatever damage that can be done to defendant has already been sus- 
tained, and to now dissolve the injunction would do defendant no good. 
His  injury cannot be said to be entirely irreparable andthe is fully 
protected by a good and sufficient bond. 

Courts are loath to interfere with the construction and operation of 
railroads and other works of great public importance. Commenting upon 
the exercise of this jurisdiction, Mr. High, sec. 598, says: "Courts of 
equity are frequently called upon to interfere by injunction with the 
construction of railroads in such manner or under such circumstances as 
would be productive of irreparable injury. I n  exercising its jurisdiction 
over cakes of this nature a court of equity will in  the use of a sound - " 

discretion balance the relative inconvenience and injury which is likely 
to result from granting or withholding the writ, and will be largely 
governed by such circumstances in determining upon the relief. And 
where an injunction restraining the use of a railway would not only be 
productive of great injury to the railway company and to the pblic,- but 
would result in  no corresponding advantage to any one, not even to the 
persons asking such relief, it will not be granted. So where the work of 
constructing a railway is of great magnitude, and one involving large 
expense, if i t  is apparent that the injury which would result to defendant 
by granting the injunction in case the result should prove it to have been 

wrongly granted, would be greater than that which would result - -  - 

(262) to complainant from a refusal of the injunction, in the event of 
the legal right being proved to be in  his favor, the court will not 

interpose." 
310 
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Again, the same writer says: "From the peculiar nature of works of 
public improvement and the serious injury that may result from any 
unwarranted interference with their construction. the iurisdiction in 
restraint of such works is exercised with great caution, keeping constantly 
in view the damage that may result from improperly restraining their 
operation." High on Injunctions sec. 615. 

The same principle has been stated by our Court as follows: "It is 
contrary to the policy of the law to use the extraordinary powers of the 
court to arrest the development of industrial enterprises or the progress 
of works prosecuted apparently for the public goodm well a's for private 
pain." Lewis v. Lumber Co., 99 N. C., 11. ., 

There are other cases in  which this salutary principle is recognized. 
Navigation Co. v. Emry, 108 N. C., 130. I n  this case the Court further 
declares: "The courts have in  many cases not unlike the present one 
granted relief by injunction pending the action, and when the evidence 
has left the material matter in dispute in doubt, this Court has generally 
directed the order granting such-injunction to be affirmed. Here the 
defense alleged by the defendants is more than doubtful, but we are not 
to he understood as expressing any opinion upon the facts further than 
as may be proper in directing an affirmance of the order appealed from. 
Parker v. Parker, 82 N. C., 165 ; Lumber Co. v. R7a17ace, 93 N. C., 22 ; 
Lewis v. Lumber Co., supra; Evans v. R. R., 96 N. C., 45 ; Whitaker v. 
Hill, ibid., 2." 

The track having been already constructed in accordance with the order 
of the Superior Court, and the trains being in full operation over it, if 
we were to dissolve the injunction, the defendant could not remove the 
track and stop the operation of the trains by force, and under the circum- 
stances of this case, we would not consider it advisable to interfere until 
the facts are all established and the rights of the parties have been 
adjudicated upon final hearing. 

Affirmed. 

HOKE, J., concurring in part: Plaintiff having entered within the 
boundaries of defendant's lot and completed its road before the appeal 
could be heard and the rights of the parties determined, there seems to 
?x no present good to come from dissolving the injunction, but I am 
clearly of the opinion that such a process should never have been issued 
against defendant unless it had also run against the plaintiff and its 
avowed purpose to enter on and appropriate a part of the dwelling 
lot claimed by the defendant and where he and his family made (263) 
their home. From the facts in evidence as I understand them, 
defendant and his family, as stated, claimed, occupied, and used as their 
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home a house and lot in the city of Raleigh, adjacent to plaintiff's single 
track, now connecting Johnson Street, its original terminal, with North 
Carolina Railroad and its own track, running from Raleigh to Cary. 
That plaintiff, having decided that it would be to its interest and facili- 
tate the connection and proper operation of its trains at this point to 
have a double track for the purpose parallel to its former single track, 
ascertained that in order to construct such track would require a portion 
of defendant's lot. Under existent conditions there was no likelihood 
that it could successfully condemn the property under the law, this being 
a part of defendant's dwelling lot, Pell's Revisal, see. 2578; and plaintiff 
thereupon having advanced a claim for right of way of 100 feet on each 
side of its single track from Johnson Street through the city of Raleigh 
to the junction with its track leading to Cary, entered the present suit, 
setting up its claim and asking that defendant be enjoined from com- 
mitting trespass or otherwise interfering with plaintiff's operations in 
extending its track and taking over a portion of the yard and lot occupied 
by defendant. The statute relied on by plaintiff to justify this claim 
seems rather to refer to the method whereby, for certain purposes, plain- 
tiff may be allowed to acquire property and not to any specified amount 
or width of right of way; but if i t  be conceded that there is a bona fide 
controversy between these parties as to the existence of such right on the 
facts presented in this case, it was to my mind a most improvident order 
by which defendant was enjoined from any and all interference and 
plaintiff permitted to proceed and take over the property peaceably occu- 
pied and claimed by defendant as his home. There are many decisions 
with us to the effect that when the principal purpose of action is to obtain 
an injunction, and the facts are such as to present a serious controversy 
as to the rights of the parties, an injunction will be continued to the 
hearing. T i s e  v. Whitaker, 144 N. C., 508. But even in cases of that 
character, and this is not one of them, the principle only applies where 
the effect of the injunction is to maintain existent conditions until the 
right can be properly and finally determined. I n  the present case the 
defendant was in the peaceable possession of the property, and the only 
move that threatened a disturbance was the proposed action of the 
plaintiff, and yet the process of the court was issued to stay the defendant 
and allow plaintiff to proceed, and the affidavit of defendant filed in the 
case here will disclose that plaintiff was prompt to take advantage of 

the conditions thus created. I t  is as follows : "That after the order 
(264) of Judge Bond granting the injunction herein, the plaintiff took 

possession of a part of defendant's lot and proceeded to cut 
through the same for the purpose of double tracking its line; that the 
edge of the cut at one point at  the time the work was done was within 
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18 inches of one of the corners of defendant's house, and at another point 
about 30 inches from defendant's bedroom; that since the cut was made 
rains have washed away a part of the top of the cut and it is nearer now 
to defendant's said house. That the cut is almost perpendicular and in 
such close proximity to defendant's house that it is dangerous and de- 
fendant fears in a short time the safety of his house will be imperiled by 
the constant washing in of the sides of the cut;  that under the order of 
the court it was required that the cut be sloped down and not perpen- 
dicular, and the defendant avers that plaintiff did not leave safe and 
sufficient support for the underpinning of his house. That the track of 
the plaintiff has not been compIeted entirely to the connection with the 
main line at Boylan Bridge, and the condition of the track is of such 
character that it can be removed elsewhere, and there is nothing of 
permanency about it"; and this on facts showing that defendant mas in 
possession and on a finding by his Honor that there mas a bona fide 
question of the rights of the parties. I t  is not required to look beyond 
our own decisions to show that no such order should have been made nor 
such untoward results permitted. I n  li. R. z;'. Olive, 142 N. C., 257, a con- 
test about a right of way, it mas held, among other things, Conner ,  J., de- 
livering the opinion: "Before a railroad company is entitled to invoke 
the injunctive power of the court it must shcm clearly: (1) that it has 
a right of way orer the lands in controrersy; (2 )  the extent of such 
right; (3)  that defendants are obstructing or threaten to obstruct its use. 
I f  there is a contro~ersy in respect to any facts necessary to be proved to 
entitle the plaintiff to the injunction, both parties mill be restrained 
from trespassing or interfering until a trial can be had." And in Cobb  
v. Clegg,  137 N. C., 153, opinion by T.l'nlker, J., it was said : "It is gener- 
ally proper, when the parties are at issue concerning the legal or equit- 
able right, to grant an interlocutory injunction, to preserlTe the right in 
sfatu quo until the determination of the controversy, and especially is 
this the rule when the principal relief sought is in itself an injunction 
because a dissolution of a pending interlocutory injunction or a refusal 
of one on application in the first instance mill virtually decide the case on 
its merits and deprire plaintiff (here defendant) of all remedy or relief 
even though he should afterwards be able to show ever so good a case." 

I n  this case, as stated, defendant, in the peaceable possession of his 
home, has had his case practicalljr prejudged contrary to our 
decisions, and, in my opinion, the injunctive order should be even (265) 
now so modified as to restrain plaintiff from entering or trespass- 
ing on the lot occupied and claimed by defendant until the issues can be 
tried and the rights of the parties properly determined. It is no doubt 
a correct proposition that when a railroad company has constructed its 
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road, and, in the exercise of its quasi-public franchise, is operating its 
trains, i ts  work should not be lightly interfered with in furtherance of 
individual or  private interests; bat this doctrine, wholesome as it is, has 
n o  proper application here, and, on the facts of the record as I under- 
stand them, I am of opinion, as stated, that  both parties should be 
restrained till the hearing, and if, on a full  and fa i r  investigation, it 
should be determined that plaintiff had a right of m y ,  it is well and 
will be so adjudged; but if it shall be then established that  p l a i n t 8  has 
wrongfully trespassed on defendant's rights of property, as he claims, it 
should be held to restore the lot to its former condition and make proper 
compensation to defendant for the injury inflicted upon him. 

ALLEN, J., concurs. 

CLARK, C. J., concurs with Hoke, J., that  the court below should have 
enjoined both parties, and that it was erroneous to enjoin the defendant 
only, which permitted the plaintiff to proceed ~ i t h o u t  hindrance to the 
detriment of the defendant. The matter should have been kept in st& 
yuo till the facts were determined by a jury. 

Cited: Greenz.ible v. Highway Corn,.. 196  S . C .  228. 

CHARLES ELLIOTT. RECEIVER FOURTH NATIONAL BANK O F  FAPETTE- 
VILLE. v. JOHN L. SXITH. 

(Filed 4 April. 1917.) 

1. Principal and Surety-Banks and Banking-Agreement with Surety- 
Consideration-Principal and Agent-Evidence. 

Where there is evidence tending to show that the cashier of a bank dis- 
counted a note signed by a surety, and received, a t  the time, a mortgage 
given by the maker to the surety ro indemnify him. under promise by the 
cashier who attached the papers together to have the mortgage registered, 
but did not do so for sereral years, \?-hen. fearing the insolvency of the 
parties, he had the mortgage recorded, but not until other mortgages had 
been registered to the full value of the property: Held, sufficient to show 
that the cashier was acting for the bank, and not personally for himself, 
the consideration being the additional security for the note; and to sustain 
a verdict in  behalf of the surety, the defendant in the action. The charge 
in this case is appro%-ed. 

2. Appeal and Error-Esclusion of Kvidence-Harmless Error. 
Evidence esclnded a t  the trial which could not appreciably have affected 

the verdict rendered will not be held a s  reversible error on appeal 
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CIVIL ACTION, tried before Connor, J., at February Term, 1917, (266) 
of CUMBEELAND. 

This is an action commenced before the recorder's court of Cumber- 
land County in the name of S. D. Scudder, receiver of the Fourth Na- 
tional Bank of Fayetteville, N. C., against John L. Smith. Judgment 
was rendered in the recorder's court in favor of the defendant, and the 
plaintiff appealed to the Superior Court. S. D. Scudder having resigned 
as receiver, and Charles Elliott having been duly appointed his suc- 
cessor, he was substituted in the Superior Court as party plaintiff, and 
the action was tried a t  February Term, 1917, of Cumberland Superior 
Court. 

The defendant admitted the execution of the note sued on, amounting 
to $300, upon which there was a credit of $25, the note being dated 7 
January, 1913, payable to the Fourth National Bank, and signed 0. 
Wadkins, which note was endorsed by defendant Smith. 

I t  appeared from the evidence that Wadkins applied to the bank 
through A. W. Peace, cashier and vice president of the bank, for a loan 
of $300 some time prior to 7 January, 1913, offering as security certain 
real estate. Peace refused to loan the money on this security, and later 
Wadkins came into the bank with Smith, on 7 January, 1913, and the 
bank, through Peace, as  cashier and active vice president, loaned the 
money on a note payable to the bank, indorsed by Smith. At the time 
this transaction was had with the bank, Smith delivered to the bank a 
note of $300, payable to Smith, and a mortgage securing same, dated 7 
January, 1913, the mortgage being also made to Smith. Smith testified 
that he took this mortgage as security for his endorsement, as he wanted 
some protection. That the mortgage was at  that time a first mortgage 
on the property, worth at  least $2,000; that he delivered same to Peace 
and asked him to have i t  recorded, and that he (Peace) said he would. 
The note and mortgage remained in the possession of the bank from 7 
January, 1913, up to the time of the receivership in February, 1916. 
I t  was not registered by the bank until 14 September, 1914, prior to 
which time two other mortgages were registered on the same land, and 
the mortgage to one W. F. Smith & Co. was registered in  May, 1913, 
and the property foreclosed thereunder and sold to one Breece at  the 
price of $1,000. 

A. W. Peace testified that he had no understanding or agreement of 
any kind with Smith about recording the paper; that no regis- 
tration fees were paid to him to have the same recorded, and that (267) 
he simply held the note and mortgage payable to Smith a t  
Smith's request. 
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His Honor held that if the jury should find that Peace, acting as an 
officer of the bank, agreed to have the mortgage recorded, and, relying 
on this promise, Smith delivered the unregistered mortgage to him, and 
took no further steps toward having it recorded, on account of Peace's 
promise, then it was the duty of the bank to have it properly recorded 
within a reasonable time, and if i t  failed so to do, they should answer 
the issue in favor of the defendant. Plaintiff excepted. 

There was a verdict and judgment for the defendant, and the plaintiff 
appealed. 

Rose & Rose for plaintiff. 
Sinclair, Dye & Ray  for defendant. 

ALLEN, J. I t  is not denied that the value of the mortgage deposited 
by the defendant Smith with the cashier of the bank was destroyed as a 
security and indemnity on account of the failure to register it until after 
two other mortgages, subsequent in  date, were registered; but the plain- 
tiff contends that there is no evidence of an agreement to register; that 
if there is such evidence i t  was an agreement made by the cashier per- 
sonally, which would not be binding on the bank; and that the mortgage 
was not deposited as collateral with the bank, and was merely left with 
the cashier to hold for Smith. 

We cannot determine the fact, and the only legal question presented 
by these contentions is whether there is evidence to support findings in 
favor of the defendant that there was an agreement to register the 
mortgage; that the agreement was made for the bank, and that the 
mortgage was deposited with the cashier for the bank. 

On the first point, as to the agreement, the defendant testified: "I 
turned both note and mortgage over to Mr. Peace, and told him to have 
the mortgage recorded. He said he would. Mr. Peace was then cashier 
of the bank." 

On the other questions all the evidence for the plaintiff and the de- 
fendant shows that the cashier was acting for the bank at the time the 
agreement was made, if made at  all, and that the parties understood 
that the mortgage was deposited with the bank. 

Mr. Peace, witness for the plaintiff, testified that he was cashier and 
active vice president of the Fourth National Bank of Fayetteville, N. C., 
in January, 1913, and that he handled the transaction with Mr. Smith 
and Mr. Wadkins. H e  never saw the land described in the mortgage. 
Wadkins wanted to borrow $300, offering as security a mortgage on real 

estate. He declined this, and Wadkins later came in with John 
(268) L. Smith, and the witness filled out the note payable to the bank; 

Wadkins signed it and Smith indorsed it. "I accepted the note 
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for the bank, and Smith and Wadkins had mortgage executed by Wad- 
kins and wife to Smith with them at  the time, and these papers were 
attached to the note given the bank. I made no agreement with Smith 
to have the mortgage registered, and no registration fees were paid for 
this purpose. I had the mortgage registered and the bank paid the fees. 
Wadkins had left this community, and I was informed that  his affairs 
were in  bad shape. My recollection is that Mr. Smith was also in 
trouble at  the time, and not knowing the outcome of those troubles, I got 
out the mortgage and had same recorded. From 7 January,  1913, up  
to the appointment of the receiver, the bank had possession of the note 
and mortgage. The writing in the face of the note payable to the bank 
is in  my handwriting." 

I f  "he handled the transaction with Mr. Smith and Xr. Wadkins"; if 
the note and mortgage executed by Wadkins to Smith were attached to 
the note payable to the bank; if all the papers Tvere handed to the 
cashier, and were thereafter in  the possession of the bank and the bank 
paid the fees for registration, as the cashier testified, there is evidence 
that the agreement to register was made for the bank, and that the papers 
were deposited with the bank. 

The consideration for the promise mas the additional security for the 
loan. 

Hi s  Honor submitted the question to the jury in a charge free from 
objection, telling them, among other things: 

"Upon the admitted facts in  this case, the court charges you that if 
you find from the el-idence, and by its greater weight, that at  the time 
Smith indorsed the note upon which this action is  brought he called 
Xr. Peace's attention to the fact that the mortgage was not recorded, 
and requested him to have same recorded; that Peace was acting in the 
matter as an officer of the bank; that Peace thereupon agreed to have 
the mortgage recorded, and that, relying upon this promise by Peace, 
the defendant delivered the mortgage, unrecorded, to the bank, and took 
no further steps toward having the same recorded on account of Peace's 
promise to have this done, then it was the duty of the bank to have the 
mortgage recorded within a reasonable time thereafter; and it being 
admitted that the bank did not h'ave the mortgage recorded until Sep- 
tember, 1914, there was a failure of the bank to perform its duty in this 
regard, and you will answer the first issue "Yes." 

There is also a n  exception by the plaintiff to the exclusion of eridencc. 
that i t  was the custom of the bank to collect registration fees and to 
note the collection on the papers. 

We  recognize the principle that under certain conditions evi- (269) 
dence of custom is competent in  corroboration of a witness, but 
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in  this case, as counsel for the plaintiff practically conceded, it would 
have no appreciable effect on the verdict, and the plaintiff had the 
benefit in the charge of the circumstance that no fees were paid as tend- 
ing to corroborate the evidence of the cashier that no agreement was 
made, and there was no proof as to whether a notation was made on the 
paper or not. 

The case has been tried under proper instructions, and in our opinion 
there is evidence to support the verdict, and no reversible error. 

No error. 

Cited: S. v. Davis, 175 N.C. 729 ; Hfg. Co. v. Building Co., 171 W.C. 
106; Bank v. Wysong & Niles Co., 177 N.O. 292. 

WPKNEWOOD LUMBER COMPSNP v. THE TRAVELERS INSURASCE 
COIhfPL4?;T. 

(Filed 4 April, 1917.) 

Insurance-Master and ServanLEmployer and Emplogee-lndemnity- 
Policy-Employment of Counsel-Compromise-Appeal and Error. 

A policy of employer's indemnity giving the insurer the right to employ 
counsel and defend or compromise an action brought thereunder by an 
employee is for the benefit of the insurer, and it is not liable in damages 
sustained by the employer for refusing to compromise the employee's action 
for a less sum Ohan that indemnified against, and for compromising a 
judgment in  a large amount rendered in the employee's action. without 
appeal, in the absence of suggestion that the insurer was negligent in the 
proper prosecution of that action, or had acted in bad faith. 

CIVIL ACTION, heard at  December Term, 1916, of NEW RANOVER before 
Cornor, J., upon complaint and demurrer. The demurrer was sustained, 
and the plaintiff electing to stand upon its complaint, i t  was further 
ordered that the action be dismissed. The plaintiff appealed. 

NcCZammy & Burgwyn for plaintiff. 
George Rountree, Thomas W. Davis, J. 0. Carr for defendant. 

BROWN, J. This action is brought to recover the sum of $5,000, which 
the plaintiff alleges it was compelled to pay on a judgment obtained 
against i t  by one Joseph Jones, as damages for injuries sustained while 

-in its employment. The complaint shows that the defendant had issued 
a policy of indemnity in the usual form in the sum of $5,000, indemni- 
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fying the plaintiff from loss by reason of injury to its employees. 
One Jefferson Jones, working on the logging road, was seriously (270) 

injured, and plaintiff alleges that it gave notice to the defendant 
of the injuries and assisted in making the investigation, and that it could 
have settled the claim for from $1,000 to $2,500, but the defendant com- 
pany refused to do so. Action was brought by Jones against the plain- 
tiff, the Wynnewood Lumber Company, and it was defended by counsel 
employed by the Travelers Insurance Company. The trial resulted in a 
verdict for $20,000 damages. Subsequently the court reduced this ver- 
dict to the sum of $15,000, and by the negotiations entered into by coun- 
sel for the insurance company and the Wynnewood Lumber Company 
with counsel for the plaintiff, Joseph Jones, an agreement was entered 
into whereby the appeal was abandoned and judgment was entered for 
$10,000. Five thousand dollars of this sum was paid by the plaintiff in 
this action, and $5,000 by the defendant. 

The ground of demurrer is that the facts set forth in the complaint 
do not constitute a oause of action. I n  the brief of the learned counsel 
for the plaintiff it is said: "This raises the question as to whether or not 
an insurance company, which has issued a policy of insurance indemnify- 
ing the plaintiff against loss, which has the right under the terms of the 
policy, after notice of injury, to take absolute control of the litigation, 
and fails to settle at a time that i t  could settle, without loss to the insured, 
can evade payment, when i t  controls the suit, and the judgment rendered 
is for four times the amount of the policy issued." 

I t  is true, as held by other courts, that where an insurer under an 
employer's liability policy, on being notified of an action for injuries to 
the insurer's servant, assumes the defense thereof and was negligent in 
conducting the suit, to the loss of the employer, the latter was entitled to 
sue the insurance company for breach of its implied contract to exercise 
reasonable care in conducting the suit or in tort for negligence. Mftq. 
00. v. Plate Glass Im. Go., 171 Fed., 495. 

There is no allegation in the complaint in this action that the defend- 
ant company was guilty of any negligence in the conduct of the suit 
brought against the plaintiff for the injuries to Jones. There is no 
allegation that it failed to employ competent counsel and no allegation 
that the counsel employed by it was guilty of any negligence the conse- 
quence of which was a verdict and judgment against the plaintiff. SO 
fa'r as the complaint shows, the case was conducted properly and skill- 
fully, although it resulted in a verdict of $20,000 against the plaintiff. 

The only suggestion of a tortious act is in the language used with 
reference to the defendant's negligently refusing to settle the Jones 
claim for $1,000 or $2,500. A casual examination of the policy (271) 
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makes i t  clear that the parties agreed that the defendant should have 
the sole right to compromise and settle claims brought against the 
plaintiff. There is no allegation that this power was exercised by the 
defendant fraudulently, oppressively, or otherwise than in good faith. 
That provision wa's evidently placed in the contract for the protection of 
the insurer, and gives the insurer the right to exercise its own judgment 
as to when a compromise and a settlement shall be made. Of course, it 
must be exercised in good faith and without any wrongful or fraudulent 
purpose. When properly exercised, it is binding upon the insured. I t  
turns out that i t  would have been better for all parties, the plaintiff as 
well as the defendant, if the offer of a compromise had been accepted; 
but as is said in  the brief of the counsel for the defendant, "This is a 
case where hindsight turns out to be better than foresight." I t  was a mis- 
take of judgment, something not unusual in the affairs of this life. Such 
a mistake honestly made does not subject the person to legal liability. 
Schmidt v. Ins. Co., 52 L. R. A. (N. S.), 126. 

I t  is well settled that these provi~sions in policies of insurance indem- 
nifying employer against loss by injury, that the insured shall have the 
exclusive right to compromise and settle such claims, is valid if exer- 
cised in good faith. The insurer is liable where it assumes the duty of 
defending a suit and negligently fails to discharge such duty. The 
insurer is  also liable if i t  exercises the exclusive power of settlement in 
bad faith, or for purposes of fraud, to the injury of the insured. New 
Orleans Co. v. Casualty Co., 6 L. R. A. (N. S.), 562. 

A case very much in point is Zinc Qo. v. Fidelity and Deposit Co., 156 
N. W., 1081. I n  this case the Wisconsin court held that "Under policy 
indemnifying employer against claims for personal injury in any case 
up to $5,000, held that the insurer was not bound to settle a claim, 
though it might be settled for $5,000 or less, so that where it had con- 
tributed $5,000 on a judgment of $12,500 the insured could not recover 
the excess which he was Eequired to pay." 

The fact that the defendant failed to prosecute an appeal does not 
constitute of itself either a tort or a breach of the implied contract, for 
the reasons given by the Supreme Court of Iowa in Lumber Xfg. Co. v. 
Employers' Assurance Corporation, 62 L. R. A., 617, viz.: "An insurer 
against employer's liability, whose contract gives it the right to defend 
against suits by employees against the assured, and which, after a judg- 
ment in excess of the insurance has been obtained against the assured, 
agrees to perfect an appeal, is not liable for negligently fa'iling to do so, 

whereby the judgment is affirmed, in the absence of anything to 
(272) show that the judgment was erroneous and that plaintiff could 

not have succeeded on a second trial." See, also, Davidson v. 
C'asualty Co., 197 Ma'ss., 167. 
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We are of opinion that the complaint fails to state a cause of action 
either as a breach of the implied contract or in tort for negligence, and 
that his Honor properly sustained the demurrer. 

Affirmed. 

IN RE E. E. GORHAM, ADMINISTRATOR. 

(,Filed 4 April, 1917.) 

1. Liens-Buildings-han+Resu1ting Trusts-Husband and Wife. 
The loan of money by a wife to her husband and used by him in building 

a house upon his own land does not, in the absence of contract o r  statute, 
give the wife a lien upon the house or the land for its repayment, or 
create a resulting trust in her f'avor. 

2. Liens-Commingling of GoodeHusband and Wife--Equity. 
Where the wife has permitted the husband to use her money indis- 

criminately with his own in erecting a building on his own land, so that 
the amount may not be ascertained, the doctrine of the admixture of 
goods would prevent her acquiring a lien for its repayment, were she 
ot,herwise entitled to it. 

APPEAL by administrator and by claimant from Winston, J., at Sep- 
tember Term, 1916, of CUMBEBLAND. 

Q. K. Nimocks and E. G. Davb for administrator. 

Sinclair, Dye & Ray for claimant. 

CLARK, C. J. This is a matter arising out of the administration of 
the estate of John C. Gorham, deceased. His widow, who has since ma'r- 
ried and is now Mrs. Chedester, is a claimant against the estate. Her 
claim was referred to H. S. Averitt, referee, to report the facts and con- 
clusions of law. The referee found that the wife of the deceased loaned 
him the sum of $6,129.70, which bears interest from September, 1907, 
and that some part thereof, but the evidence does not prove how much, 
was used by him in building- his residence. He further finds that there is 
no agreement shown that it should be used in the building and that no 
resulting trust arises in her favor for whatever amount was so used, and 
that, therefore, she is not entitled to a lien upon the home place, or on 
the proceeds thereof, for such of her money as was used by her 
husband in the erection of the house. She had filed a claim for (273) 
the amount used by the husband, describing i t  as a loan. Though 
she was alIowed in this proceeding to amend that claim by striking out 
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the words, "as a loan," the referee finds as a fact that it was a loan, and 
further, that as a matter of law, by signing the petition for a sale of the 
house and lot for partition and by acceptance of the value of her dower 
out of the proceeds she is estopped to set up a lien against the home 
place or the proceeds thereof, but is entitled to file her claim as an 
unsecured creditor against the estate for the sum loaned her husband. 

The court on appeal sustained the report of the referee, except that he 
finds that the amount of money loaned by the wife, which was used by 
the deceased in building the house, was $6,129.70. The administrator 
appeals from this ruling upon the ground that there is no evidence to 
support it. The claimant appeals because it was held that she had no 
lien or resulting trust in the building for that amount. 

The evidence is that the building cost $12,000 and that no part of the 
wife's money went into the purchase of the lot on which i t  was erected. 

I f  the judgment is correct, in which we concur, that the wife has no 
lien or resulting trust on the house by reason of the loan to her husband, 
i t  becomes immaterial to consider the ruling that the widow was estopped, 
by joining in the partition proceedings and receiving the value of her 
dower out of the proceeds, to set up the lien, and also whether or not the 
evidence established how much of the money she loaned her husband 
went into the construction of the building. 

There was no evidence and no findings that the husband received the 
money under an agreement to use i t  or any part of it in constructing the 
building, and there is nothing from which the court could construe that 
there is a resulting trust in the wife's favor. I t  could not arise from the 
mere fact of loaning money to her husband. Such lien could arise only 
by contract or by statute, and there was neither, and there was nothing 
to put other creditors on notice of such lien. Even if there was such use 
of the wife's money, together with other funds, in building the house, 
the wife, having permitted such mixture of the funds, could not claim a 
lien. Wells v. Butts, 112 N. C., 283. There is also authority, if it were 
necessary to pass on the point, that by joining in the proceedings for 
sale of the premises in partition and accepting her allotment thereof for 
dower she is estopped. Weeks v. McPlzuil, 129 N. C., 73; Propst v. 
Caldwell, 172 N. C., 594. 

The judgment that the claimant is entitled to prove for the full 
amount of the loan, as found by the judgment, against her husband's 
estate as an unsecured claim and to receive her pro rata is 

Affirmed. 

Cited- Oliver v. Fidelity CO., 176 N.C. 600. 
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JAMBS W. SNEEDEN v. JAMES J. DARGT. 
(274) 

(Filed 4 April, 1917.) 

Appeal-Recorder's Court-Justice's CourtDismissal of Appeal-Judg- 
ment-Stay Bond-Costs-Statutes. ' 

Where a defendant appeals a judgment rendered against him in a 
recorder's court, under a statute prescribing the same methods as from 
a court of a justice of the peace, and fails to have it docketed in the 
Superior Court at the next ensuing term, etc., the plaintiff may have the 
appeal docketed and dismissed upon motion, and the judgment in the 
lower court affirmed (Rev., sec. 608), and tax the defendant and his 
surety on his stay bond with the costs of appeal, according to the condi- 
tions thereof. Revisal, see. 607. 

CIVIL ACTION, tried before Comer, J., at November Term, 1916, of 
NEW HANOVER. 

This is a civil action begun 25 May, 1916, by summons issued from 
the recorder's court of New Hanover County a t  the instance of the 
plaintiff, to recover money alleged to be due him by the defendant for 
labor performed. Judgment was duly rendered on 8 July, 1916, in 
favor of the plaintiff and against the defendant for the sum of $192.12, 
from which the defendant gave notice of appeal to the Superior Court. 
The next term of the Superior Court of New Hanover County after the 
rendition of said judgment was held on 11 September, 1916, which was 
"for the trial of criminal cases only," and at  the succeeding term of the 
Superior Court of said county, which was for the trial of civil cases only, 
defendant having failed up to that time to have said appeal docketed on 
his own behalf, on 27 October, 1916, which was the fifth day of said 
term, plaintiff caused said appeal to be docketed, and paid the fees there- 
for, for the purpose of moving for the dismissal of the same, under sec- 
tion 607 of the Revisal of 1905. Thereupon judgment was rendered in 
the Superior Court, dismissing the appeal and affirming the judgment of 
the recorder, and also against the surety upon the stay bond. 

The defendant excepted and appealed upon the ground that the docket- 
ing of the judgment in the Superior Court was a docketing for the pur- 
pose of the appeal, and that no further action was required to perfect 
the appeal, and also upon the ground that the court could not dismiss 
the appeal and a t  the same time enter judgment upon the stay bond. 

J. (7. King and L. Claytom Grant for plakti f f .  
J. 0. Carr for  defendant. 

ALLEN, J. The act establishing the recorder's court in Wil- (275) 
mington, chapter 359 of Public Laws of 1909, as amended by 
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chapter 217 of the PuMic Laws of 1911, provides that "Any person desir- 
ing to appeal to the Superior Court in a criminal or civil case from a 
judgment of the recorder's court shall be allowed to do so in the same 
manner as is now provided for appeals from the courts of justices of the 
peace"; and section 608 of the Revisal requires an appeal from a justice 
to the Superior Court to be docketed "at the ensuing term of said court." 

I t  has been frequently held that a failure to comply with this pro- 
vision of the statute and to docket the appeal at  the ensuing term entitles 
the party recovering judgment to dismiss the appeal. 

The latest case on this question is Helsabeck v. Grubbs, 171 N. C., 33?. 
I t  follows, therefore, that there is no error in dismissing the appeal, 

as the defendant has never docketed his appeal in the Superior Court. 
The provision of the statute relied on by the defendant, saying that 

"All judgments for the plaintiff rendered by the recorder shall be duly 
docketed in the office of the clerk of the Superior Court, and execution 
shall be issued thereon as is now provided by law for executions," does 
not refer to proceedings connected with the appeal, but to the docketing 
of the judgment for the purposes of lien and execution. 

The judgment against the sureties on the stay bond is also authorized 
under section 607 of the Revisal, which provides: '(That if the appellant 
shall fail to have his appeal docketed as required by law, the appellee 
may, at  the term of said court next succeeding the term to which the 
appeal is taken, have the case placed upon the docket, and upon motion 
the judgment of the justice shall be affirmed and judgment rendered 
against the appellant accordingly, and for the costs of appeal and against 
his sureties upon the undertaking, if there be any, according to the 
conditions thereof." 

I t  is probable that the defendant was not more diligent because he 
did not hope to reduce the amount recovered before the recorder, as it is 
stated in the judgment in that court that the plaintiff submitted to the 
defendant an account showing $235.63 due him, and that this was not 
denied by the defendant, and that the claim of the defendant against the 
plaintiff for $43.51 was allowed, leaving a balance of $192.12, for which 
judgment was rendered. 

Affirmed. 

Cited: Sirnofids v. Carson, 182 N.C. 83; 8. v. Go#, 205 N.C. 549; 
Summerell v. Sales Carp., 218 R.C. 454. 
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TAYLOR JAOOBS ET AL. V. RILEY WIIIII;IAMS m A L ~ .  
(276) 

(Filed 4 April, 1917.) 

1. Limitation of Actions-Possession - Dower - Heirs at Law - Title - 
State. 

The possession of the widow under dower in the lands of her husband's 
estate may be tacked to that of her husband for the purpose of perfecting 
title in the heir claiming by adverse possession under the deed to his 
ancestor as color of title; and when snfficient for twenty-one years will 
take the title out of the State. 

2. Same-Adverse Possession-Continuity. 
Eridence in this case of getting turpentine from the locus in quo, culti- 

vating the lands, etc., on the entire tract, by the grantee under the deed, 
relied upon as color, also by the widow after his death, as to her dower 
and other lands, and by the heirs at  law, claiming title by continuous 
adverse possession for  more than twenty-one years in all, is held sufficient 
to take the title out of the State. 

CIVIL ACTION, tried before Connor, J., at September Term, 1916, of 
PENDER. 

This is an action to recover land. The plaintiffs are the heirs at  law 
of Matthew Jacobs and claim title by adverse possession. 

They introduced a deed covering the land in controversy from Thomas 
Jacobs to Matthew Jacobs of date 10 September, 1840, and offered evi- 
dence tending to prove that their ancestor, the grantee in said deed, had 
continuous possession of said land from the date of the deed until his 
death, about 1858, and claimed and used it as his own. 

After his death dower was allotted in said land to the widow of Mat- 
thew Jacobs, Eliza Jacobs, at  December Term, 1858, of the Court of 
Pleas and Quarter Sessions. 

Evidence was also introduced tending to prove that the widow re- 
mained in possession of the land after the death of her husband until 
her death in 1900, and that during a part of the time the plaintiffs were 
in possession with her. 

The widow, Eliza Jacobs, afterwards married William Williams, the 
date not stated. 

I n  1860, June 2, W. A. Lamb executed a deed to William Williams 
covering the land, and i t  is under this deed the defendants claim. 

On 1 June, 1897, William Williams conveyed a part of said land to 
one of the defendants, and a part to another defendant. 

The defendant offered evidence tending to prove that Eliza Jacobs 
died in  1899 and that they hake been in the adverse possession of said 
land since that time. 
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(277) A11 action was commenced by the plaintiffs against the de- 
fendants to recover said land, 4 February, 1907, in which judg- 

ment of nonsuit was entered at  January Term, 1910, and this action was 
commenced within one year thereafter. 

The defendants moved for judgment of nonsuit upon the ground that 
t there was no evidence of twenty-one years adverse possession under color 

in the plaintiffs, and, therefore, it had not been proven that title was 
out of the State, which was overruled, and the defendants excepted. 
There are also several exceptions to the charge, but all of them, except 
one to a statement of an agreement by counsel as a misapprehension, 
are on the ground there was no sufficient evidence to justify the charge 
given. 

The jury returned the following verdict: 
1. Are the plaintiffs, or any of them, the owners and entitled to the 

possession of the land described in the complaint as the Matthew Jacobs 
land outside the dower ? Answer : "Yes." 

2. Are the plaintiffs, or any of them, the owners and entitled to the 
possession of the land described in the complaint as the dower of Eliza 
(Williams) Jacobs? Answer: ('Yes." 

3. Are defendants in the unlawful possession of either of said tracts 
of land? Answer: "Yes." 

4. What sum, if any, are plaintiffs entitled to recover of defendants 
as damages ? Answer : "One penny." 

5. Did Eliza Williams die seven years or more before 4 February, 
1907 ? Answer : "No." 

Judgment wa's entered upon the verdict in favor of the plaintiffs, and 
the defendants excepted and appealed. 

R. G. Grady and C. D. Weeks f o ~  plaintiffs. 
Bland & Bland and @. E. McCfuZlen for defendants. 

t 
ALLEN, J. The only question presented by the appeal is whether there 

is any evidence that the plaintiffs and those under whom they claim have 
had an adverse possession under color for twenty-one years, and in con- 
sidering this question we must accept the evidence of the plaintiffs as 
true, and must give to i t  the construction most favorable to them. 

,4s to the part of the land covered by the dower, the evidence showing 
title in the plaintiff is too clear to admit of debate. 

The deed to the ancestor of the plaintiffs, dated in 1840, is color of 
title, and the uncontradicted evidence is that the grantee in this deed 
entered into possession of the land, used i t  openly as his own until his 
death in 1858, and that after the allotment of dower in  the same 
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year to his widow she remained in possession, exercising acts of (278) 
ownership until her death, which the evidence of the plaintiffs 
shows was in 1900. 

The possession of the widow is not only not adverse to the heir, but 
i t  may be tacked to the possession of the ancestor for the purpose of 
perfecting title in the heir. 

This question was fully considered and decided in Atwell v. Shook, 
133 N. C., 391, in which the Court says: "It is clear that the possession 
of the heir may be added to the possession of the ancestor to complete 
the twenty years which will bar the action. We do not understand this 
to be controverted; but the defendant says that the possession of the 
widow was not the possession of the heirs, but was adverse to them. Thia 
is the point in  the case. We agree with his Honor that the question is 
not whether the widow took any title by the allotment of the homestead, 
but whether she claimed under the heirs, thereby making her possession 
their possession. Certainly her possession could not be adverse to the 
heirs, and this is so without regard to the question, discussed before us, 
as to the effect of the allotment of the homestead. I f  instead of taking 
a homestead she had taken a dower in her husband's land, and in the 
allotment the 3 acres to which he had no paper title were included 
therein, and she remained in possession, certainly such possession would 
inure to the benefit of the heirs, being an elongation of the husband's 
title or estate. This would not be upon the principle that she acquired 
any new or independent right by the allotment of the dower, but that 
she claimed under the husband and thereby her possession inured to the 
benefit of the heirs." 

There is also evidence of an adverse possession of twenty-one years of 
the land outside of the dower. 

John Jacobs, one of the plaintiffs and an heir, testified that he was 
born on the land in 1843, and lived there from his earliest recollection 
until he was 19 or 20 years of age; that they "tended turpentine and 
farmed" and "worked the whole place where there was any pine"; that 
after he left the place he went back from time to time, and Eliza Jacobs, 
the widow, "was cultivating all the cleared land, all of the 175-acre 
tract." 

This is evidence of a possession in the ancestor and in the heir from 
1840, the date of the deed to the ancestor, to 1862 or 1863, more khan 
twenty-one years. 

Melvin Jacobs, another plaintiff and heir, testified that he was not 
two years old when his father died; that he worked on the land 
from the time he "was big enough'' till he "was grown," and lived (279) 
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there till he "was about 21"; that  he split rails, cut firewood, and 
hauled straw off any par t  of the land not included in the dower. 

I f  the witness was born two years before the death of his  father and 
lived on the land unti l  he was 21, he lived on the land nineteen years 
after the death of his father, which, added to the possession of his father 
from 1840 to 1858, or  eighteen years, would furnish evidence of posses- 
sion in  the heirs and their father of thirty-seven years. 

I t ,  therefore, appears that  there is evidence of twenty-one years adverse 
possession of the land outside of the dower as  well as of that  included 
therein, without passing on the effect on the other land of the possession 
of the dower by the  widow. 

Nor  is it necessary to consider the character of the possession by Wil- 
liams after his  marriage with the widow of Matthew Jacobs, or of the 
possession of the defendants, as these questions were submitted to the 
jury under a charge free from objection. 

We have considered all of the exceptions and find 
N o  error. 

Cded: Clefidenin v. Cledemim, 181 N.C. 473; Ramsey v. Ramsey,  
224 N.C. 115; Newkirk v. Porter, 237 N.C. 120. 

LELI-4 B. JONES v. WALTER J. .JONES. 

(Filed 4 April, 1917.) 

1. Divorce-Alimony-Motions-Notice-Statutes. 
Feme plaintiff's motion for alimony and attorney's fees in an action for 

divorce, made upon complaint and resisted upon an answer during the 
pleadings term, does not require previous notice to be given; and when 
the judge hears it upon one day's postponement, the last day of the term, 
five days after complaint filed demanding such relief, his order granting 
it will not be disturbed for lack of sufficient notice, Rev., secs. 1586, 877; 
and when it appears that the defendant is about to remove his property 
and effects from the State to defeat plaintiff's rights, notice of any kind 
is not required. Rev., sec. 1556. 

2. Divorce-Pleadings-Verification-Knowledge-Six Months-Condona- 
tion-Breach. 

A verification to the complaint in an action for divorce a mensa, that 
the facts set forth therein as grounds for a divorce have existed to the 
plaintiff's knowledge a t  least six months prior to the filing of the com- 
plaint, is sufficient, though coupled with averments as to matters in con- 
donation and breach occurring within that period, and the trial will be 
proceeded with as to all. 
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3. Divorce-Alimony-Court's niscretion-Appeal and Error. 
The allowance to a feme plaintiff of alimony pendente lite and attorney's 

fee in ail action for divorce a mrnsa is within the discretion of the trial 
court, and not reviewable on appeal, in the absence of its abuse. 

4. Divorce-Children-Custoily-Aliniony. 

Where in passing upon a motion of fenze plaintiff in her action for 
dirorce a rnensa for alimony, etc., pcgzdente lite, the trial judge has found 
facts sufficient upon the evidence, he may award the custody of t~he minor 
children, who have been remored by the defendant from the State, to the 
plaintiff, with an additional allowailce for them from the time they may 
be placed in her custody. 

Eoerton o. Everton, 60 N. C., 202, and JIiller v. Xiller, 78 x. C., 102. OVER- 

RULED. 

,%PPEBL by defendant from Cooke,  J., at October Term, 1916, (280) 
from PERSON. 

This is an appeal from the judgment of the Superior Court allowing 
the plaintiff alimony pendente lite and counsel fees, in an action for 
divorce from bed and board. The action was begun 18 September, 1916, 
the summons being returnable to October Term of Person, 1916, which 
began on 16 October. The complaint was filed Saturday, 14 October. 
On Wednesday of October Term the plaintiff moved in open court for an 
allowance for alimony pendente lite and counsel fees in accordance with 
the request in the complaint. The defendant in open court resisted the 
motion. The court postponed the hearing till the next evening, Thurs- 
day, 21 October, when, court being about to adjourn, he heard the motion 
and found the following facts upon the complaint and answer used as 
affidavits. and such other e~~idence as was offered. 

That the plaintiff and defendant were married in October, 1911, and 
have two children, aged 3% and 1% years, respectively; that the de- 
fendant has offered such indignities to the person of the plaintiff as to 
make her condition intolerable and her life burdensome; that in August, 
1916, the defendant abandoned the plaintiff and caused her to leave his 
home; that in 1914 he tried to get the plaintiff to release her right in his 
property and make him free, in consideration of $1,000 and became 
greatly enraged because she did not do so; that in 1913 the defendant 
said to the plaintiff that "when he got his business straight and like he 
wanted it, the plaintiff could take the cook and go to hell, or walk up and 
down the big road and eat flint-rocks, as far  as he cared"; that he often 
left the plaintiff for three or four days during the week and refused her 
request for a pistol for protection during his absence; that he drank a 
great deal of whiskey and in November, 1914, he accused the plaintiff of 
taking a quart of his whiskey, which he later found i11 his auto, 
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(281) but did not apologize; that in 1914 the defendant repeatedly 
stayed out two or three nights in the week until 4 o'clock in the 

morning, and in November of that year he moved a negro IronIan and 
her children into a house in the yard, and boasted to the plaintiff the 
woman's boy was his son; that the negro woman and her children 
annoyed the plaintiff by taking her wood, and were insolent to her, and 
that when the plaintiff complained the defendant upheld the negro 
woman and abused the plaintiff, and upon the plaintiff's saying that she 
could not stand such conditions any longer, and would have to go home, 
the defendant told her she "could take her choice"; that under such 
conditions, her health becoming impaired and fearing for her personal 
safety, she went to her father's; that about three ~ e e k s  thereafter the 
defendant went to her, asking her to return, and promised that he would 
not mistreat her again and would send the negro woman away, and under 
the circumstances and relying upon such promise she returned with the 
defendant, who did get rid of the negro woman, but in a day or two 
began to abuse the plaintiff, insisting that she should sign papers releas- 
ing all her interest in his property and give him a divorce, and upon her 
refusal he became greatly enraged and told the plaintiff she could '(go to 
-- and eat flint-rocks, for all he cared"; that he unnecessarily re- 
quired her to do an unusual amount of work just prior to Christmas, 
1914 (when she was in a pregnant condition), in regard to hog killing, 
and though she did all she could, the defendant told her if she "did not 
attend to business what did he want with her there"; that  hen 
the plaintiff had finished the work of drying up the lard besides doing 
the cooking and looking after the house while she was in an exhausted 
condition therefrom the defendant brought a drunken companion home 
with him late on Christmas eve and made the plaintiff late at night cook 
an oyster supper for them, though she had already cooked supper for the 
family; that the defendant was often gone a meek at a time rithout let- 
ting plaintiff know his whereabouts, without having any one at home 
for her protection; that in May, 1916, the defendant told the plaintiff he 
was "going to sell everything and was not going to be bothered m-ith 
women and children; that he had enough to take care of himself, and did 
not expect to hit a lick of work for any one," and often repeated this to 
the plaintiff; that in August, 1916, he came to plaintiff's father's about 
2 o'clock at  night and carried her home, reaching there about 4 o'clock 
in the morning, whereupon the defendant himself retired to bed, but put 
the plaintiff to work preparing breakfast and supply of bread to last his 
hands three days; that in August, 1916, the def~ndant  took the oldest 

child from plaintiff's arms, and struck the plaintiff on her breast, 
(282) knocking her against the sewing machine, which blow left finger 
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prints and bruises on the  lai in tiff for several days; that he charged 
the plaintiff with adultery with one Loman, which charge the wurt  
finds was untrue and without foundation; that the defendant took both 
the children away and carried them to his father's house i n  Virginia; 
that he was often drunk and used personal violence and foul language 
to her. 

The judge finds that the plaintiff during her married life had been a 
good, kind, dutiful wife, and has performed faithfully her household 
duties, and has often been required, in addition to cooking, washing, 
ironing, cleaning the house, and attending to the children, to work in 
the garden, and carry slops to the hogs a quarter of a mile distant; that 
the plaintiff gave the defendant no cause of provocation for his cruel and 
unjust conduct or for the indignities he has heaped upon her, and that 
she was put in bodily fear of the defendant and her life rendered in- 
tolerable and burdensome, and that the l la in tiff by reason of defendant's 
false accusations against her and his violence is unable to endure living 
further with him. 

The judge also finds that the defendant is a man of good health and 
strength, 47 years of age, of good earning capacity, and is worth from 
$15,000 to $20,000, and owns, according to admission of his counsel i n  
open court, 535 acres of land; that the defendant for the last two years 
has greatly neglected his farm and other business; that the net annual 
income of the defendant, with proper attention to business, is reasonably 
$2,000 per year; that the plaintiff has no separate estate, is worth no 
property, and has no means of subsistence during the pendency of liti- 
gation or to pay for the prosecution of this action; that the defendant 
removed the children from the jurisdiction of this State and carried them 
to Virginia, where they now are, and that the plaintiff is entitled to the 
custody of said children. 

Upon finding the foregoing facts and others of like nature, the judge 
awarded the custody of the two children to plaintiff and adjudged that 
the defendant should in thirty days pay to the plaintiff or into court 
the sum of $150, to enable her to prosecute this action, and that he 
should pay her or into court for her benefit $50 per month alimony, to 
begin on the day of the order and $15 per month for the support of said 
children, to begin when they are placed in her custody. 

The defendant excepted and appealed. 

L. M. Carlton, Ma.r~n,ing & Kitchin for plaidi f .  
Wm. D. Merritt, Bryant & Brogden for defendant. 

CLAXK, C. J. There was evidence to support the above findings of 
fact, and i t  cannot be questioned that upon such findings the judg- 
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(283) ment of the court is fully supported. The cases of Everton v. 
Everton, 50 N. C., 202, and M i l l e ~  v. Miller, 89 N. C., 402, can- 

not be deemed authority in this day, but even if they were, they would 
not authorize the reversal of the orders made by the judge in this case. 
Indeed, the defendant's counsel rest the appeal practically upon the 
proviso in Revisal 1566, as follows: "Provided, that no order allowing 
alimony pendente lite shall be made unless the husband had five days 
notice thereof, and in all cases of application for alimony pendente lite 
under this or the succeeding section, whether in or out of term, it shall 
be admissible for the husband to be heard by affidavit in reply or answer 
to the allegations of the complaint"; but this Court has uniformly held 
that the five days notice of a motion applies only when such motion is 
heard out of term, and that parties are fixed with notice of all motions 
or orders made during the term of court in causes pending therein, 
Hemphill v. Moore, 104 N. C., 379; Qoor v. Smith,  107 N. C., 431, and 
numerous cases since. 

I n  Lea v. Lea, 104 N. C., 603, which was upon a motion for alimony 
p e d m t e  Zite, the Court said: "The statute does not require that a day 
shall be set when a motion in the cause is to be heard at  term. I t  only 
provides that five days notice shall be given, and we think that this 
requirement was fully complied with in  the present case." 

I n  the case at  bar the complaint filed on Saturday, 1 6  October, asks 
for an order for alimony pendente lite, and the order was made on the 
Thursday following, 21 October, five days thereafter. 

I n  Zimmermaa v. Zimmerman, 113 N. C., 434, the Court held on an 
appeal from an order for alimony: "The application for alimony can 
be made by a motion in the cause, and the defendant is fixed with notice 
thereof. I t  is only when made out of term that a notice is necessary," 
citing Coor v. Sinifh,  107 N. C., 430. I n  Moore v. Moore, 130 N. C., 333, 
i t  was held: ('A motion for alimony pendente lite may be heard any- 
where in the judicial district, five days notice being required when heard 
out of term-time," and holding that such five days notice "is required 
only when a motion is  heard out of term," citing Zimmerman v. Zim- 
merman+ 113 N. C., 432. 

Besides all this, Revisal, 877, provides: "When notice of a motion is 
necessary, i t  must be served ten days before the time appointed for the 
bearing, but the court or judge may, by an order to show cause, prescribe 
a shorter time." I n  this case the court in effect did shorten the time 
when, refusing to hear the motion on Wednesday, he directed that it be 
heard the following day, which was the last day of the term. I t  is true 

that the statute as to alimony makes the time of the notice five 
(284) days, instead of ten, but the authority conferred by Revisal 877, 
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authorizes the judge to shorten the time for the notice in any case 
"when notice of a motion is necessary." 

I n  Pell's Revisal, under section 877, a great number of cases are cited 
holding that a party to an action pending in court "is fixed with notice 
of all motions and orders except those made out of term, of which notice 
must be given." A motion might be made during the term of court, 
without ~ r e v i o u s  notice, in a case of such nature that it would be error 
for that reason to enter judgment thereon without giving the defendant 
sufficient time to prepare affidavits or other evidence, but this would not 
be on the ground that a motion in a cause if made at  term necessarily 
requires notice. The defendant in this case relied on his answer as an 
affidavit in the cause, and does not allege that he did not have oppor- 
tunity of fully setting up his defense. I n  fact his case was carried over 
till the next day and to the latest moment before the court adjourned. 
The plaintiff, as the court finds, was wholly without means of subsistence 
or means of prosecuting the cause. I f  the hearing had been postponed 
till some other time, or to some possibly distant point in the district, she 
would have been unable to present her cause, if the finding of the judge 
is correct in this particular, as we must take it to be. 

The facts found most fully justified the order of the judge. I t  would 
have been a great hardship to deny the plaintiff a hearing at  this term 
of the court, which hearing was had five days after application for the 
order filed on Saturday and which in itself gave notice of the motion of 
which the defendant had service, for he filed his answer thereto at that 
term, and the hearing was had upon such answer, treated as an affidavit, 
and the defendant did not offer any additional evidence. Though he was 
in court he did not go upon the stand as the plaintiff did, nor did he 
offer additional affidavits. The refusal to postpone the hearing longer 
than the next day does not show any hardship placed on the defendant 
whereas its postponement without good cause would have been a great 
hardship to the plaintiff. 

Moreover, Revisal 1566, provide8 that no notice shall be necessary if 
the husband has abandoned his wife and left the State, or if he is about 
to dispose of his property for the purpose of defeating the claim of his 
wife. The court found that plaintiff was driven from home by the 
defendant's conduct and that he had told plaintiff he was going to sell 
everything and.was not going to he bothered by women and children. 
The verification to the complaint avers that the defendant has threatened 
to sell his property and that he is  about to remove his property and 
effects from the State, whereby she may be disappointed in the 
alimony, and the court finds that the defendant has moved the (285) 
two children from the jurisdiction of this State and has them in 
Virginia. 
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The defendant excepts that the complaint does not aver that the facts 
therein stated had existed to the knowledge of the plaintiff for six months 
prior to the filing of the complaint. But the verification is in the lang- 
uage required by the statute: "The facts set forth in the complaint as 
grounds for a divorce from bed and board have eftisted to her knowledge 
a t  least six months prior to the filing of the complaint" (which are 
sufficient facts under the statute, if true), and adds: "except those therein 
stated as having occurred within said six months," and these last are 
merely in aggravation. 

Where there was condonation upon a condition which is broken, the 
former conduct of the defendant is revived in full force. Page v. Page, 
167 N. C., 346, and here the court found that whatever condonation 
there was, was upon conditionihat the defendant would never mistreat the 
plaintiff again, and the facts show that he continued to mistreat her. 
Upon the complaint, verified as in this case, the plaintiff can proceed to 
trial upon the facts which existed prior to six months and also upon the 
facts occurring since said six months, at least so far as necessary to show 
breach of the condition upon which the condonation was made. Sanders 
v. flanders, 157 N. C., 229. 

The amount of attorney's fees and alimony is within the discretion of 
the trial court and is not reviewable unless such discretion is  abused. 
Moore v. Moore, 130 N. C., 333; Barker v. Barker, 136 N. C., 316; 
Bailey v. Bailey, 127 N. C., 474. The court had the right to award the 
plaintiff an amount per month for the maintenance of the children, to 
begin when the children should be placed in her custody. Ellett v. Ellett, 
157 N. C., 161. 

I t  was in the sound discretion of the trial court to award the custody 
of the children, and in view of the facts as to the conduct and character 
of the defendant, his continued drunkenness, and that he had already 
carried the children out of the State, the order to place them in the cus- 
tody of the mother was proper. 

The charges of brutality and mistreatment are not merely allegations 
in  the complaint, but are findings of fact by the judge, and justify his 
judgment. The ruling of Pearson, C. J., in X. v. Black, 60 N. C., 262, 
that a husband had the right to thrash his wife ('to make her behave 
herself," and the ruling of the trial judge in  8. v. Rhodes, 6 1  N. C., 453 
(which was affirmed on appeal), that a husband "had a right to whip 
his wife with a switch no larger than his thumb," were merely the expres- 
sion of judicial opinion formulated in the barbarous ages of the Common 

Law (for there was never a statute to that effect), which still 
(286) lingered in the atmosphere of the Reports, and was brusquely 

brushed aside by Settle, J., in 8. v. Oliver, 70 N.  C., 61, when he 
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succinctly said : "The courts have advanced from that barbarism." This 
was said in 1874, now more than forty years ago, when the writers of 
both the previous opinions were still on the bench, and with their con- 
currence. But  if that doctrine was still law i t  would not justify this 
defendant, who, as the judge finds, beat his wife with his fists and left 
bruises upon her, and not under the pretense even of "making her behave 
herself." Nor would his false charges of adultery and his profanity and 
other mistreatments be justified within the limits of Everton v. Everton 
and Miller v. Miller, above cited, if we could hold that we had not also 
"advanced from that barbarism." Indeed, the facts which in Miller v. 
Miller were held to be a venial offense in the husband, and not entitling 
the wife even to a divorce from bed and board or alimony, have now 
been made by the Legislature ground for an absolute divorce. 

The judgment of the court below must be 
Affirmed. 

Cited: Allen v. Allen, 180 N.C. 467; Davidson v. Davidson, 189 N.C. 
627, 628; Discount G'orp v. Butler, 200 N.C. 713; X. v. Manon, 204 N.C. 
54; Harris v. Board of Educatio.il, 217 N.C. 283; Brooks v. Brooks, 226 
N.C. 286; Hospital v. Joint Committee, 234 N.C. 683; Collins v. High- 
way Corn., 237 N.C. 282. 

T. B. MOSELEY, ADMINISTRATOR OF J. W. STEPHENSON, v. WILL TL4YLOR, 
SURVIVINCT PARTNER, ETC. 

(Filed 11 April, 1917.) 
! 

Partnership-Services-Profits and Loss-Dissolution by Death-Contrib- 
utiny Partner-Impairment of Capital-Distribution of Assets. 

Where, under partnership agreement, one of the partners is to con- 
tribute the capital and the otlher his services in managing the ;business, 
and receive "his part" by equally dividing the proifits after paying all 
necessary expenses, and the partnership has been dissolved by the death 
of the contributing partner, and it has been ascertained that the capital 
has been impaired, the agreement will not admit of the construction that 
the surviving partner should receive for his services, in addition to his 
share of the profits, an equal distribution of the remaining capital; and 
there being no profits for  division, the surplus thereof, after paying the 
partnership debts, should be paid to the persona1 representative of the 
deceased partner. 

CIVIL ACTION, tried at January Term, 1917, WAKE, before Devin, J. 
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A jury trial being waived, the court found the facts and rendered judg- 
ment as follows : "That the defendant Will Taylor, as surviving partner 

and individually, is indebted to the plaintiff in the sum of 
(287) $3,676.59, with interest thereon from 25 February, 1916, until 

paid, and also for the promissory notes described in the complaint, 
and being those set, out in the final report of Will Taylor, surviving 
partner of the said firm of Will Taylor & Co., filed in  the office of the 
clerk of the Superior Court of Wake County, N. C., on 25 February, 
1916, and which is recorded in Docket 'I,' page 211, in said office.'' 

From this judgment, defendant appealed. 

R. N .  &mms for plaintif.  
Armistead Jones & S o n ,  Doug7ass Dozcglass for defendant.  

BROWN, J. The decision of this appeal depends upon the construction 
of the following contract : 

This agreement is made and entered into between J. W. Stephenson 
and Will Taylor has gone ( 1 )  into copartnership in  horse and mule 
business at  Raleigh, N. C., and the said J. W. Stephenson has this day 
put in $5,000 (five thousand dollars) to operate said business. The 
said Will Taylor agrees to manage the said business for his part. After 
all necessary expenses is paid, the profit shall be equally divided. This 
partnership business is to run twelve months, or longer if all parties are 
satisfied. 

(Signed) J. W. STEPHENSON. 
December 30, 1912. (Signed) WILL TAYLOR. 

I t  is admitted that the partnership was dissolved on 26 June, 1913, by 
the death of Stephenson. The surviving partner, Taylor, settled up the 
partnership business, and after paying all the expenses and the partner- 
ship debts there remains in his hands the sum of $3,676.69, together with 
certain uncollected notes aggregating $395.63, as set out in the decree. 

I t  is admitted that the original capital put in  by Stephenson has been 
impaired and that his estate must sustain a loss in any event. The plain- 
tiff claims that all of the remaining assets in  hands of the surviving 
partner should be applied to the repayment of the capital invested. De- 
fendant contends that under the terms of the contract of partnership he 
is the owner of one-half of the capital and therefore entitled to one-half 
of the remaining assets. 

We concur with the learned judge below that under the proper con- 
struction of the contract the capital of $5,000, put in  by Stephenson, 
must be repaid, and as that will more than exhaust the assets, and defend- 
ant is entitled to nothing. 
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The defendant, admitting that he put in no cash, contends that he was 
to contribute his services for the period of the partnership, which 
is fixed at twelve months, at  a valuation equal to the $5,000 put in (288) 
by Stephenson. We do not think the contract can fairly be so con- 
strued. Such construction is neither within the letter nor spirit of the 
agreement. I n  fact, it is a most unreasonable construction and ought not 
to be adopted unless it is the plain import of the language used. Such 
construction would give the defendant $2,500 in cash for his services for 
twelre months, in  addition to one-half of the net profits. I t  is the same 
thing as if Stephenson had handed defendant $2,500 in money for defend- 
ant to pay in on the capital of $5,000 and then paid in  the remaining 
$2,500 himself, and at same time agreed to pay defendant half the profits, 
all for his personal services. 

Under his contention, if the partnership had been dissolved by the 
death of Stephenson the next day after it was formed, the defendant 
would have made $2,500 and Stephenson's estate would have lost $2,500, 
and this in the face of the fact that the agreement provided that Taylor 
should hare but one-half of the profits; that is, that the profits should be 
divided equally. 

I t  is uniformly held that afxer the debm of a partnership are paid, 
the capital must be returned to the partners who invested i t  before there 
are profits to divide, and even those authorities which hold that the capital 
upon being invested becomes joint property, nevertheless also hold that 
the relative rights of the partners therein created by the proportions 
respectively advanced by them are not disturbed when it comes to a settle- 
ment of the partnership. 

Mr. Bates says in his treatise on Partnership, Vol. 1, sec. 181: "The 
capital of a partnership is to be treated as if a debt, and to be first paid 
before the profits are divided, and, in case of impairment, to be paid less 
the equalization of losses." And again, section 256: "The capital, in 
whatever shape contributed, becomes at once the property of the firm, and 
is no longer individual property. . . . The fact that one partner is to, 
and does, contribute all the capital and the other services onlg does not 
affect the rule, nor should it. Even if in such case the partners dissolve 
the day after the contribution to capital was made, the capital is joint 
property, but the interest in it may be in the proportion of all to nothing, 
whether the partnership be regarded as a joint ownership in different 
proportions or the firm be considered a conventional entity distinct from 
its constituent members, and members7 interests a mere claim upon a 
share of surplus. The rules of distribution on winding up, which require 
repayment of capital to the respective partners after equalizing losses be- 
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HARDWARE Co. O. LEWIS. 

fore distribution between them, prevents any inequality arising from the 
cessation of individual ownership in the contribution of capital." 

(289) The fact that one partner has furnished all the capital and the 
other all the services does not alter the rule. The loss of capital is 

like any other loss, and the partner who'contributes his services and loses 
them is debtor to the other for such share of the capital as represents the 
amount of loss he is to bear. Bates, sec. 815, giving a number of illus- 
trations. 

The same author (section 813) further says: "If there are no profits 
and the capital has been impaired or wholly lost, i11 dividing losses the 
deficit must be repaid like any other loss, for impairment of capital is a 
loss the same as any other, and is not to be reimbursed out of the profits 
merely. That the capital has been contributed unequally and losses are 
to be equal makes no difference, for if the capital has been wholly paid by 
one partner, the other contributing services and skill, the latter who has 
lost his time owes to the former the same proportion of a loss of capital 
that he would be chargeable with had the losses not reached the capital, 
but had simply diminished the profits." 

Many pertinent cases are cited in the notes. 
Thus in JTorman 11. Conn., 20 Kan., 159, the capital was unequally 

contributed and profits were to be equally divided; i t  was held that the 
total of the expenditures are to be deducted from the total of the capital 
and receipts, the  capital is then t o  be paid and the balance is to be divided 
equally as profits. 

I n  Livingston v. B l a n c h a d ,  130 Mass., 341-342, L. had put in all the 
capital, $3,300; the other partner, R., was to receive a salary as part of 
the expenses. On dissolution the whole assets sold for $3,718.26. The 
salary had been paid, and of the proceeds $3,300 was paid t o  L. as his 
capital, together with one-half the profits, less one-half the depreciation 
in value of the fixtures, and the balance to B. This was held to be as 
favorable to B. as he was entitled to. 

The judgment of the Superior Court is 
Affirmed. 

(290) 
ROWLL4RTD HARDWARE AND SUPPLY COMPANY ET AL. 

V. R. E. LEWIS ET AL. 

(Filed 11 April, 1917.) 

1. Mortgages, Chattel-Levy-Judgments. 
A sale under levy of an execution on personal property subject to a 

prior registered, existent, and unpaid mortgage is a nullity. 
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2. Equity-Estoppel i n  Pais-Mortgages--Jud~ent+Judicial Sales. 
I n  order to create an estoppel by matter i n  pais the other party must be 

put to some disadvantage, and a mortgagee under an existing registered 
and unpaid chattel mortgage is  not estopped to'assert his rights because 
he  participated in the bidding and received possession of the  property a t  
a n  execution sale thereof, under a judgment obtained after his lien by the 
prior mortgage has attached thereto, where his rights under the mortgage 
were known and recognized a t  the time of sale. 

3. Judgments-Mortgages-Execution-lrusts-Statute of Uses-Statutes. 
Revisal, see. 629, subseetion 4, permitting execution under judgment 

against personalty held in trust, does not apply when the trustee holds 
under a mixed trust, as where the instrument is existent and the debt i t  
secures remains unpaid ; bot only where the naked title is outstanding 
with the right of the ccstui que trust to demand it  a s  a matter of right 
under the Statute of Uses. 

4. Constitutional Law-Judicial Sales-Mortgages-Equities4ourts. 

Article IV, section 1, of our Constitution does not affect t h e  rights of a 
prior lienor ,by a registered chattel mortgage in favor of a judgment 
creditor who has sold the personal property by execution under a judgment 
subsequent to the mortgage lien, or give the creditor a right to levy his 
execution instead of pursuing the equitable remedy. 

5. Judicial Sales-Mortgages-1'111~chasers - Destroyed Property - Negli- 
gence-Damages. 

Where chattels are  sold under execution of a judgment, subsequent to 
We lien of a prior registered mortgage, and the mortgagee has become the 
successful bidder under the mistake that his debt was first to be paid; 
and i t  appears that the value of the property was insufficient to pay his 
debt; he is not liable to the judgment creditor for damages for the destruc- 
tion of the property thereafter by fire, while in his possession, in  the 
absence of evidence of negligence on hi8 part. 

CLARK, C. J., dissenting; BROWN, J., concurs in dissenting opinion. 

CIVIL ACTION, t r ied before Winston, J., and  a jury, a t  November Term, 
1916, of RORESON. 

T h e  action was brought b y  plaintiff against R. E. Lewis, sheriff of 
Robeson County, C. T. P a t e  & Go. a n d  C. T. Pa te ,  t o  recover t h e  
$725, t h e  amount  bid by  C. T. Pa te ,  ac t ing  f o r  t h e  firm of C. T. (291) 
P a t e  & Go., of which he  w a s  a member, a t  a sale under  t h e  execu- 
t ion hereinafter  described. 

T h e  mater ial  a n d  undisputed facts  a r e  as  follows : 
1. Plaint i f f  obtained a judgment  against  one R. T. Gaitley, who was 

a n d  is  insolvent, f o r  $1,302. 
2. Execution was issued upon this judgment and  levied upon  personal 

property, on nearly al l  of which defendant C. T. P a t e  & CO, and  t h e  
In te rna t iona l  Harvester  Company held chattel mortgages f o r  more t h a n  
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$3,000, these mortgages having been taken and registered before the rendi- 
tion of plaintiff's judgment, and nothing having been paid thereon. The 
mortgage of the International Harvester Company has s i n e  been sold 
and assigned to the Pates. The small part of the property levied upon, 
which was not embraced in these mortgages, was valued by the jury 
at  $86. 

3. The property levied upon was worth, in all, $1,000-less than one- 
third the amount due upon the mortgages, which mortgages constituted 
liens upon the property superior to the lien of plaintiff's judgment. 

4. The property levied upon was offered for sale by the sheriff "subject 
to liens and mortgages" ; and he so announced publicly to the bystanders 
before the sale. Defendant Pate became the purchaser at $725. Pate's 
bid, as he alleges, was based upon a misconception of the sheriff's an- 
nouncement, he thinking that it meant that the proceeds of sale would be 
first applied to his mortgage, and knowing that his mortgage debt was fa r  
more in amount than the property was worth, he bid for i t  under the 
belief that his bid would be credited upon his mortgage, and he would not 
have bid but for this understanding. 

5. After the sale, when defendant Pate found out that he had mis- 
understood the terms of sale, he tendered the property to the sheriff and 
requested him to resell it. This the sheriff was willing to do, but the 
plaintiffs would not consent, saying that "Pate is a responsible man, and 
leave it as i t  is," or words to that effect. 

6. The property bid for by Pate at  the sale was delivered to him. 
7. Some weeks after the sale the mules sold were burned to death with- 

out any apparent negligence on the part of anyone. 
8. This suit was brought to compel defendant Pate  to pay his bid. 
9. The mortgagor was in possession of the property when the levy was 

made by the sheriff. 
The court held that plaintiff was not entitled to recover anything, 

except the value of such property as was sold by the sheriff and was 
(292) not embraced within the mortgages of defendant C. T. Pate & Co., 

and the jury having found this value to be $86, judgment for that 
amount was entered in favor of plaintiff, who excepted and appealed. 

M c L e a n ,  V a r s e r  & AfcLean  for p l a i n t i f .  
H. E. S t a c y ,  M c l n t y r e ,  Lau~rence  (e. Proctor  for defendants.  

WALKER, J., after stating the case: At common law no property but 
that to which the debtor has a legal title is liable to be taken under execu- 
tion against him, and where this rule has not been changed by statute, an 
equity of redemption in chattels subject to a mortgage cannot be levied 
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upon and sold by creditors of the mortgagor under execution. This is 
the prevailing rule, and is applied rigorously where the debt secured by 
the mortgage is past due and the mortgagee has the right of possession, 
which is the case here. 17 Cyc., 961, and Freeman on Executions, secs. 
116 and 117, where the question is fully discussed and the various views 
collated, but all culminating in this statement of the law: The mortgagee 
being entitled to the possession as against the mortgagor, no creditor of 
the latter can acquire any right which his debtor has not;  and no right of 
possession can be acquired by levying a writ against one who is without 
such right; and, finally, that it would very seriously impair the rights of 
the mortgagee if the property could be taken from his hands for an indefi- 
nite period in order to subject to execution an equity of redemption which 
might be of no value whatsoever. Freeman on Executions, see. 117. Sev- 
eral reasons have been assigned for the rule. One which applies in this 
State grows out of the common-law principle that a mortgage conveys 
the legal title and is not to be regarded as merely a security for the debt 
with the right of possession in the mortgagor. 17 Cyc., 961. "It was a 
principle of the common law, steadily maintained, that an equitable inter- 
est in chattels could not be sold under execution." Yeldell v. Barnes, 15 
Mo., 434. An able judge has said: "I do not know of any case in which 
the court has considered an execution at law as binding an equitable 
interest. The idea is inadmissible." Nend&cLs v. Robinson, 2 Johns 
Ch., 312. And a text-writer says: "If there is no such statutory provi- 
sion, an officer cannot levy upon personal property which is mortgaged, 
whether in possession of the mortgagor or mortgagee, even if the mort- 
gage is not due, unless i t  contains an express stipulation permitting the 
mortgagor to retain possession for a definite period; nor even then if that 
period has elapsed. Notwithstanding a levy upon the property in the 
mortgagor's possession, the mortgagee retains his right of taking posses- 
sion." Hermon on Executions, p. 150, see. 118. I n  some of the 
States the common-law rule has been abrogated, but even where (293) 
this has been done i t  is held that where the debt has not been paid 
and the right of possession, as here, is in  the mortgagee, the levy cannot 
be made. I n  a few cases, decided in  other jurisdictions, i t  is held that 
while a mere equity of redemption is not, of itself, subject to execution, 
when such equity is joined with the right to remain for a d e h i t e  time in 
possession of the property mortgaged, the mortgagor has an interest, 
which may be seized and sold under an execution at law. Freeman on 
Executions, p. 452. But the rule seems to be well settled that after default 
by the mortgagor, no levy can be made as then the mortgagee's right to 
the possession has fully accrued, and it cannot be taken from him under 
process against the mortgagor. 
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But however the law may be elsewhere upon this important subject, i t  
has long since been settled in this State, and uniformly to this date, by our 
decisions, that such an equity of redemption is not subject to levy, and in  
the classification of the courts upon the question we are assigned to the 
large class which holds that a levy of an execution upon an  equity of 
redemption under a chattel mortgage cannot be made, and we should, of 
course, follow our own rulings. The following cases will show the decided 
trend of our decisions. 

"That section (now Revisal, 629, subsec. 3)  subjects equities of redemp- 
tion in land only to execution sale. The same interest in chattels is left 
as a t  common law, and can be subjected to satisfaction of an execution 
only in a court of equity." Harrison v. Battle, 16 N. C., 538 ; Burgin v. 
Burgin, 23 N .  C., 160; Campe v. Core, 18 N.  C., 52; Allison v. Gregory, 
5 N. C., 333. 

"The second section of the act of 1812, which authorized the sale of an 
equity of redemption, is confined to a mortgage of land, and therefore this 
case (personal property) is not within that clause." Thomps0.n v. Ford, 
29 N. C., 418. 

"The equity of redemption in a mortgage of slaves is not in law subject 
to execution. The sheriff had no authority to levy on i t ;  therefore, he 
could transfer no title or interest to the purchaser under his sale. The 
equity of redemption in land is liable to an execution by force of the act 
of Assembly, but the redemption in slaves, as in  other personal estate, is 
not embraced by the act." Whitesides v. Allen, 22 N.  C., 153. 

"In the absence of statutory regulation, the interest of a mortgagee in  
personal property while the mortgagor remains in possession, having also 
an interest therein, is not subject of levy by direct seizure, either under 
attachment or execution." Bozr~en v. King, 146 N.  C., 390, citing Free- 

man on Executions, secs. 118-184; Am. and Eng. Enc. Law, 974. 
(294) And 17 Cyc., p. 957, says: "The general rule was well estab- 

lished that in the absence of statute a debtor's equitable estate in 
real or personal property, although accompanied with possession, could 
not be seized and sold under a fieri facias, and it was necessary for the 
judgment creditor to go into equity to subject such interest,'' citing 
Sprinlcle v. Nortin, 66 N. C., 55 ; 3fcKeithan v. Walker, ibid., 95, among 
many other cases. See also, Burgin a. Burgin, 23 N. C., 160; Allison v. 
Gregory, 5 N.  C., 333. 

Justice Barbour, for the Court, in  Van Ness v. Hyatt, 12  Peters, 294 
(10 L. Ed., 170), said: "We have already seen that by the common-law 
an equitable interest, such as an equity of redemption, is not liable to 
execution. This would be decisive of the ease unless there should be found 
to be some legislation, or some course of authoritative judicial decision, 
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which had so far  modified the comnon law by engrafting upon it the prin- 
ciples of the court of equity in relation to mortgages as to change the rule 
in this respect. I t  is not pretended that any legislative act has produced 
this effect, nor is there any course of judicial decision which does.)' 

But the plaintiffs contend that Pate & Co. are estopped because they 
n-ere present at  the sale by their agent, a member of the firni, and made 
no objection to it, and for this position they rely upon the following 
authorities: Lentz v. Chambers, 27 K. C., 587; Mason v. Williams, 66 
N. C., 564; Rice v. Bunce, 8 Am. Rep. (Mo.), 129 ; Biggs c. B1-ickel1, 
68 S. C., 239; Fleming 21. Bardan, 126 N .  C., 450; Bird v. Benton, 13 
N.  C., 179; Governo~ u. Freeman, 15 N. C., 472. The principle, they 
say, is thus stated in Rice v. Bunce, supra: "The defendant, who had 
an equitable interest in one-half of a lot of land, was present  hen the 
lot mas offered for sale at auction, but gave no notice of his claim, and 
entered the list of bidders. The court held that he was estopped from 
afterwards asserting his title against the purchaser." And again, in 
16 Cyc., 764: "If the owner of property, with knowledge of the fact, 
bids on it a t  a judicial sale without giring notice of his title, he will be 
estopped thereafter to assert his title or contest the validity of the sale to 
the prejudice of one who has acted in reliance on his conduct and in 
ignorance of the facts." 

We think it obi-ious that this position cannot be successfully main- 
tained. The cases of Lentz  v. Chambers, Mason ti. Williams, and Rice 
v. Bunce, and quotations from Cyc., relate to a very different matter. 
There the owner of the property, or an interest therein, who m-as present 
when the sale was made, was estopped because he did not disclose his own- 
ership and permitted someone else, relying on his silence, and believing, 
therefore, that there was no adverse or hostile claim, to bid in the 
property. H e  is not permitted to assert his interest afterwards as (295) 
against the innocent buyer of the property and to his prejudice, 
because he was silent when he should have spoken, and now the law will 
not hear him when he should be silent. He  is equitably estopped from 
being heard and asserting his claim to the property. But that is not 
the case here. No third party bought the property, but the mortgagees 
themselves, who held the liens and had the right to the possession, mere 
the purchasers. This mas not a purchase by a third person, or stranger, 
who had bid at  the sale and been misled by the owner of the property, 
and, besides, the levy and sale were utterly void and a nullity, while in 
the cases cited by the plaintiffs the sales were valid, one or more made 
under the exercise of a good power of sale and the others by sheriffs under 
valid executions and levies. The distinction between the two cases is 
perfectIy manifest. 
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The doctrine of equitable estoppel does not apply here. The plaintiffs 
have not been harmed or prejudiced, for they cannot be said to have lost 
something which the debtor did not have for the purpose of levy and sale. 
They can still pursue their remedy against his property if he has any 
subject to levy and sale, for there has been no satisfaction of their execu- 
tion. I f  defendants had not bid at the sale, or had not been present, the 
sale would still have been void and nothing would have passed to the pur- 
chader or to the plaintiffs, for from nothing i t  is said that nothing comes 
( e x  nihilo nihil fit). Plaintiffs have not been hurt. "The representation 
must have been acted upon to the damage of the party acting. It is not 
enough that the representation has been barely acted upon, for if no sub- 
stantial prejudice would result by admitting the party who made i t  to 
contradict it, he will not be estopped." Bigelow on Estoppel, 27;  Boddie 
v. Bond, 154 N.  C., 359: "The law does not favor estoppels, and as to 
estoppels by matter i n  pais, it may be said that unless a person has induced 
another by representations or declarations to alter his position injuriously 
to himself, he will not be estopped. The fundamental principle on which 
the doctrine of estoppel rests is an equitable one-a principle which is 
intended to suppress fraud and to compel just and fair  dealings between 
all. On the principle of fair dealing and equity, can i t  be held that 
one should be estopped to protect his rights in a matter because of his 
conduct in reference thereto and upon which another has acted, but 
without prejudice to his rights and interests. I t  cannot be said, with 
consistency, that a man has taken advantage of his own wrong where 
his statements have not damaged or injured another." Rainey v. Hines, 
120 N .  C., 376; Lovelace 11. Cnrpenter, 115 N.  C., 424. Nor is this the 

case of an irregular execution, where the irregularity can be 
(296) waived by conduct, as was done in one of the cases cited by plain- 

tiffs, because here the levy was void-the property or interest not 
being the subject of levy and sale. 

Some of the cases hold that the mortgagee of chattels, default of the 
mortgagor having occurred, is entitled to the possession, and when the 
sheriff levies on the property he is guilty of an unlawful conversion which 
entitles the mortgagee to sue him in trover for the same if he takes posses- 
sion of the property. There can be no doubt that the sheriff levied on the 
equity of the mortgagor after the latter's default, as the debt was past 
due. The officer announced that he would sell subject to the mortgages, 
which was nothing, therefore, but a sale of the mortgagor's interest or 
equity. 

The last position taken by the plaintiffs is that the levy and sale were 
valid under Revisal, see. 629, subsec. 4. At common law an equity of 
redemption in land was not subject to levy and sale under execution, and 
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was first made so in this State by Acts of 1812, ch. 4, see. 2, and this was 
true also as to the trusts mentioned in Acts of 1812, ch. 4, see. 1, which 
changed the law in this respect. The act refers only to an equity of 
redemption in  realty and not to such an equity in personalty. The two 
provisions will be found in  the following order in the successive statutes, 
trusts being mentioned first and then equities of redemption: Acts of 
1812, ch. 4, secs. 1 and 2 ;  Rev. Statutes of 1836-7, ch. 45, secs. 4 and 5 ;  
Rev. Code, ch. 45, secs. 4 and 5; Code of 1883, ch. 10, sec. 450, subsecs. 
3 and 4, and secs. 451 and 452. These sections are all substantially the 
same, and, as originally passed, they were in these words: 

"1. Where any person shall be seized or possessed of any lands, tene- 
ments, rents, and hereditaments, or any goods and chattels in  trust for 
any person against whom any execution or process shall be issued, such 
estate may be levied on and sold under such execution or process; and the 
purchaser thereof shall hold and enjoy the same freed and discharged 
from all encumbrances of the person so seized, or possessed in trust, as 
aforesaid. 

"2. The equity of redemption, and the legal right of redemption, in 
lands, tenements, rents, or other hereditaments which shall be pledged or 
mortgaged shall in like manner be liable to any execution or process sued 
out on any judgment against the mortgagor or bargainor." 

Section 1, mentioned above, and upon which plaintiff relies, has been 
construed by this Court in numerous cases as not applying to any trusts 
in property, real or personal, except those which are unmixed, or what 
are called simple trusts, where the trustee holds the legal title alone for 
the cestui que t m t  and for no one else and for no other purpose. 
I t  is a passive instead of a n  active trust, when he has nothing to (297) 
do, or no duty to perform except to hold the legal title as already 
stated. I t ,  therefore, excludes an equity of redemption, and a contract to 
convey land, where anything remains due upon the debt, because the trust 
is a mixed one in these cases, as the mortgagee in the one case and the 
vendor in the other holds in  trust for the purpose of securing the money 
due, but when this is paid he holds nothing but the naked legal title. The 
section, therefore, refers only to a trust estate where the cestwi que trust 
may call for the transfer of the legal title to him at any time without 
doing more than demanding the same, and if anyone other than the cestwi 
que trust is beneficially interested it is not a simple one and is not subject 
to levy under execution. 

Chief Justice Rufin thus states the legal effect of the statute, in Battle 
v. Petway, 27 N. C., 576: "The act of 1812 did not mean to change the 
nature of trusts, the relation between the trustee and cestui que trust, or 
the rights of the latter against the former. The sole purpose of i t  was to 
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render the interest of the cestui que trust liable at  law, as it was before in 
equity, for the debts of the cestui p e  trust in certain cases, by transfer- 
ring by a sale on execution against the cestui que trust the legal estate of 
the trustee, as well as the trust estate of the debtor. I t  is a necessary 
construction of such a provision that i t  was not intended to embrace any 
such cases as those just adverted to, i n  which the trustee could not volun- 
tarily convey to the debtor without incurring a breach of trust to other 
persons with whose interests he is also charged. As was said in Gillis v. 
McKay, 15 N. C., 172: 'The principle is that the legal estate is not to 
be divested out of the trustee unless it may be done without affecting any 
rightful purpose for which it was created; and, therefore, that if others 
had an equity i11 the same property, that is, in the debtor's particular 
share, the act did not operate on it.' " And again the same learned judge 
said in Forbes v. Smith, 43 N. C., 30: "Although the act of 1812 makes 
trusts in personal property liable to  execution against the cestui que trust, 
yet it is settled that the case of a trust of personal chattels for one for 
life and then in trust for others is not within it, as the trustee's legal title 
must be preserved entire for the security of those entitled under the ulte- 
rior limitations. Dick v. Pitchford, 21 N. C., 480; Battle! v. Petway, 27 
N .  C., 516. Rut although an execution will not reach the slaves, yet they 
and also the money, or rather Shackleford's beneficial interest in those 
funds as his equitable property, may and ought to be sold under a decree 
of this Court." -4nd also in Frost v. Reynolds, 39 N. C., 494: "The 
interest of a vendee of land, where the contract rests in articles for a con- 

veyance when the purchase money shall have been paid, is not the 
(298) subject of sale under execution a t  law, while the purchase money 

or any part remains unpaid. After the payment of the price, i t  
was held in Hende~son v. Hoke, 21 N. C., 119, that it may be sold as a 
trust estate, within the act of 1312. But until payment there is not a 
pure trust for the vendee, upon the sale and conveyance of which i t  was 
the purpose to displace the legal estate. Neither is i t  an equity of re- 
demption, properly speaking." 

The point is tersely and clearly stated by Pearson, J., in Williams v. 
Council, 49 N .  C., 206 : 'Lit is settled by many cases that the act of 1812 
only applies to a pure, unmixed trust, so that the purchaser of the trust 
can acquire the entire legal estate without prejudice to the rights of third 
persons." 

Judge Battle states in Turnage v. Greene, 55 N. C., at  p. 65, that the 
trust must be simple, that is, of a kind where the cestui que trust has an 
<( absolute and perfect property, as is known to the law (in the thing), and 
can call for the legal estate at  his will." 
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HARDWAEE Co. v. LEWIS. 

Chief Jus t i ce  Pearson, in I I i ~ t s d a l e  v. T h o r n t o n ,  7 5  N.  C., a t  p. 383, 
shows clearly the meaning and purpose of the statute by putting the case 
of a contract or bond for title, when he says: ('where one buys land and 
the contract complies with the statute, and is put in  writing, he acquires 
an estate in equity, and the vendor holds the legal estate i n  trust for him- 
self to secure payment of the purchase money, and then in trust for the 
vendee. But although the vendee acquires an estate in  equity, i t  is decided 
that his equitable estate is not a trust subject to sale under fi. fa. until the 
trust in favor of the vendor is satisfied by payment of the purchase money 
in full, when i t  becomes an unmixed trust estate, to use the words of 
the cases." 

J u s f i c e  Dillnrd, in L o v e  v. Smathers ,  82 N.  C., at  p. 372, is equally 
explicit in the same construction of the statute, when he says: "A trust 
estate of a debtor in land could not be levied on and sold under execu- 
tion until the act of 1812, nor under that act if i t  was to  be raised by 
construction of a court of equity by reason of fraud, or being an expressed 
or implied trust in an honest transaction, unless the debtor at  the time 
of the sale was in such situation as to have'the legal title decreed to him 
if he were to sue for it. The debtor, being in a condition to call for the 
legal title, is regarded as having the absolute beneficial property, as much 
so as if he had the legal estate; and hence in such case the act, instead 
of requiring the creditor to go into equity as formerly, allowed the trust 
estate to be sold by execution, and gave to the sale and sheriff's deed the 
legal operation to take the title out of the trustee and vest i t  i n  the pur- 
chaser." See, also, K i n g  v. R h e w ,  108 N. C., 696. A simple trust is well 
defined in  M c K e n z i e  v. S u m n e r ,  114 N. C., 428, 429 ; T u r n a g e  v. 
Greewe, 55 N. C., 63, where i t  is said that the simple trust is where ( 2 9 9 )  
property is vested in one person upon trust for another, and the 
nature of the trust not being prescribed, or stated, by the settler, is left to 
the construction of law, and the cesttli qzce t rus t  then has the right to be 
put into actual possession of the property, and the right to call upon the 
trustee to execute a con~~eyance of the legal estate as the cestui  que  t rus t  
directs, this being a valuable part of the right of alienation ( j u s  dis- 
poraendi). I n  such a case the cestui que t m s t  is an  absolute equitable 
owner, and the trustee has nothing but a bare, naked legal estate, unac- 
companied with a single specified duty, and there being no ulterior limita- 
tion or other beneficial interest to protect. Lewis on Trusts, 18. And so 
i t  was said by this Court of the gift of stock that "A present right to the 
whole profits, as well as the absolute, ultimate dominion of the bank stock, 
are given to the legatees, and they are therefore entitled to have a transfer 
of the stock made to them. The rule would be different, and the cestui 
q u i  t rus t  would not be entitled to call for the legal estate if from the 
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nature of the trust their ownership were not immediate and absolute, and 
it would defeat or put it into their power to defeat or endanger a legiti- 
mate, ultimate limitation of the trust property." Turnage v. Greene, 
55 N. C., 63. 

We have reviewed the cases upon this question, as there seems to be 
some misunderstanding as to the true meaning of the statute in regard 
to levies upon and sales of trust estates under execution, and the im- 
portance of a stable and uniform construction is so great as to call for 
a final settlement of the question, if it has not already been definitely 
closed. I t  is true, as argued by counsel, that a mortgagee, in a sense, 
holds in trust for the mortgagor, but not in the sense of this statute, as 
i t  is a mixed trust, and the mortgagor cannot call for the legal estate 
until he pays his debt, and the trust is simplified. The statute declares, 
too, that the purchaser of a trust estate at  execution sale ''shall hold 
and enjoy the same freed and discharged from all encumbrances of the 
person so seized or possessed in trust." Surely it did not mean to de- 
stroy the rights of the mortgagee by a sale of the mortgagor's estate. 
I t  meant only to merge the naked legal and the trust estate into one. 
The able and learned argument of Mr. Dickson McLean has been fully 
considered, but we are compelled to follow the unanimous opinion of 
our predecessors, that the interest of the mortgagor of a chattel, the 
secured debt not being paid, cannot be sold under execution, and, conse- 
quently, that the sale in this case being void, there is no estoppel raised 
by the purchase of the property by the defendants. "The law only sells 
estate under its process, and not the chances of an estoppel." Badham v. 

Cox, 33 3. C., 456. 
(300) I t  may further be said that if the Legislature intended that an 

equity of redemption in chattels might be sold under execution it 
would have so declared in plain language, as i t  did in the case of real 
estate mortgages. But a long line of decisions in this State has settled 
the question. 

I t  is suggested that a change of the law was effected in 1868. The 
Constitution of that year abolished only '(the distinctions between actions 
at law and suits in equity and the forms of all such actions and suits." 
Const., Art. IV. I t  did not abolish the principles of law or equity, which 
still survive in full vigor, but are enforced by "one form of action denomi- 
nated a civil action." Trover, replevin and detinue, as forms of actions, 
are abolished, but not the torts for which they were the appropriate reme- 
dies. I t  has been held that ('The abolition of the distinctions between 
actions at  law and suits in equity, and the forms of all such actions and 
suits, does not destroy equitable rights and remedies, nor does it merge 
legal and equitable rights." Connor and Cheshire on the Constitution, 
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p. 147. Rtcdisill v. Whitener, 146 N. C., 403; Ely v. Eurly, 94 N. C., 1; 
Boles .L.. Cnudle, 133 K. C., 528; ilfo~isey v. Swinson, 104 N. C., 555. 

There is a marked distinction, as the authorities show, between abol- 
ishing the forms of actions and destroying the principIes which they 
were intended to enforce, and, besides, the abolition of forms of actions 
does not affect the question as to what can be levied on and sold under 
an execution. 

The common law prohibited the sale of an equity of redemption in 
a chattel for substantial reasons, and no statute of this State has ever 
authorized such a sale and thereby changed the common law. This is 
true according to every decision of this Court upon the question, some 
of them having been decided upon transactions occurring since 1868. 
The sale being roid, the doctrine of estoppel does not apply. The cases 
relied on by plaintiff are those where the sales were lawful, but the 
owner of the legal or equitable estate stood by and permitted his interest 
to be sold, under a valid power, without disclosing his right or objecting 
to the sale. 

The case was correctly decided by Judge Winston in all its phases, and 
we must, therefore, declare that there is no error in the record. 

No error. 

property at execution sale against one Gaitley on which Pate held chattel ' 
mortgages. The defendant Lewis, the sheriff, delivered the property to 
Pate, in whose possession it was destroyed by fire. This is a pro- 
ceeding to compel Pate to pay the price bid at  the sale, and he (301) 
seeks to defend upon the ground that personal property could not 
be sold at  execution sale because there was a mortgage upon it. 

The sale by the sheriff of the personal property of the execution debtor 
was valid under Revisal 629, see. 1, which provides that:  "The goods, 
chattels, houses, lands, tenements, and other hereditaments and real 
estate" and "effects of the judgment debtor, not exempt from sale under 
Constitution and laws of this State, may be levied on and sold under exe- 
cution." The personal property exemption of the judgment debtor had 
been laid off before the sale. 

Under the broad words used in the statute there should be no question 
that this property was subject to sale, and that the title passed to the 
purchaser. The judgment debtor was the owner of this property subject 
only to the encumbrance of the chattel mortgages held by the purchaser 
himself to secure his indebtedness. I t  is true that under the long abol- 
ished system which made a distinction between equity and law there had 
grown up a series of rulings that in a mortgage the legal title passed to 
the mortgagee and that the mortgagor held only an equitable interest. 

349 
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The reason and the sole foundation for this was abolished by the Consti- 
tution of 1868, which destroyed at one blow the distinction by providing 
Constitution, Art. IV,  see. 1, that the '(Distinctions between actions at 
law and suits in equity, and the forms of all such actions and suits, shall 
be abolished." There was left, therefore, no reason why the interest of 
the true owner, the mortgagor, should not be subject to sale under execu- 
tion at law, for there was thenceforvard no other kind of judgment or 
execution, since there could be no other form of action. 

The statute makes no exceptions as to the sale of any interest of the 
judgment debtor in any property, "except such exemptions as are allowed 
under the Constitution and l a m  of this State." The continuation of the 
ruling made prior to the Constitution of IS68 in regard to equitable 
interests, or equity of redemption, being exempt from sale has no author- 
ity under our Constitution or statutes now to support it. There is no 
reason to perpetuate such abolished distinctions. 

The provision in Revisal, 629 (3)) for the sale of "the equity of re- 
demption and legal right of redemption in lands, tenements, rents, or 
other Iiereditaments" is not a prohibition of the sale of personal property 
on which there is a mortgage. I t  is true that when that statute was 
passed in  1812 the courts, adhering to the distinction then exijting, held 
that it did not extend to the sale of personal property. But if such dis- 
tinction should have been drawn even then, notwithstanding the evi- 

dent intent of the statute, there is no reason for the continuance of 
(302) such ruling, since the Constitution of 1868, which mas intended to 

simplify procedure by destroying all technical distinctions based 
on the former divorce between law and equity. 

This subsection 3 of R e ~ i s a l  639, is brought forward from the act of 
1812, but it should now be construed in the light of the constitutional 
provision of 1868 and not in the light of the distinction b e t ~ ~ e e n  law and 
equity which existed prior thereto. Besides, i t  must be noted that there 
is in it no prohibition of the sale of the equity of redemption in personal 
property. The judicial gloss put upon the statute at  the time when the 
distinction between law and equity existed was merely negati~e, and it 
did not extend the pom7er of sale to an equity of redemption in personal 
property. The broad words of Rerisal, 629, subjects to execution sale the 
"property, estate, a i d  effects of the judgment debtor not exempted from 
sale" and specifically enumerates "goods and chattels, estates, equity of 
redemption," and every other kind of property that could be thought of. 
There is no reason, in the nature of things, why real estate on which there 
is a mortgage shall be subject to execution, but that personal property 
under mortgage shall not be, and that there must be "a proceeding in 
equity" to subject the latter to payment of debts, because that was neces- 
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sary prior to 1868, when such proceeding has now been utterly abolished 
for forty-nine years. 

But even taking the restricted technical view set up by the defendant 
Pate, still this sale was valid under Revisal, 629 (4)) which provides 
that sale under execution may be had of any "goods and chattels of 
which any person may be seized and possessed in t rus t  for the debtor." 
The chattel mortgages executed by Gaitley to Pate  and his assignor 
subjected the property to the payment of the indebtedness named in  
the chattel mortgages. These liens created the relation of trustee and 
cestvi  que trust  between Pate and the judgment debtor, Gaitley. McLeod 
v. Bullard, 86 N. C. ,  210; TYl~iteheaJ v. IIellen, 16 N. C., 99. Pate, as 
mortgagee held an interest in the property which made him a trustee for 
the benefit of the mortgagor Gaitley and the interest of the latter, under 
the said section 4, could be sold for the benefit of the judgment debtor. 

There has been no decision in  this Court, till now, contrary to the 
above view. Revisal, 629, was enacted in lieu of chapter 45, Revised 
Statutes. There were several cases under the old statute which held that 
property conveyed to a trustee upon a mixed trust could not be sold under 
execution, but that property in which the trustee had only a bare naked 
trust could be sold under the language of the former statute, which is now 
subsection 4 of Revisal, 629. Thompson  a. P o d ,  29 N. C., 418 ; Battle v. 
Petway, 27 N. C., 576. 

Pate  as mortgagee was trustee for the benefit of Gaitley. The (303) 
form of the mortgage does not change the fact that the mortgagee 
held the property, after payment of his debt, under a naked trust for the 
benefit of the mortgagor whose interest was sold at  the execution sale. 

Besides the above reasons, Pate  is estopped to attack the validity of 
the sheriff's sale both by the notice given a t  the sale that the property 
was sold subject to the chattel mortgages and by his purchase at  such 
sale. The sheriff stated in Pate's presence that this property was "sold 
subject to all liens, only the interest of Gaitley being offered for sale.'' 
Other persons bid on the property, but the defendant Pate outbid them 
all. His bid was accepted and the property was delivered to Pate  and 
removed by him. While the property was in his possession the most 
valuable part of it was destroyed by fire. I f  other bidders had bought 
and taken possession there would have been in all probability no sdch 
loss. By reason of the conduct of Pate and the subsequent fire, the 
parties cannot be not put in stutu quo, and the judgment creditor should 
not bear the loss. 

There are many cases which hold that the purchaser a t  the sheriff's 
sale is estopped by his conduct to deny the validity of the sale. In 
Lentz  v. Chambers, 27 N.  C., 587, a slave, the property of the plaintiff, 
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was sold under execution on a judgment against the former owner of 
the slave. The Court held that the sheriff had no right to sell the slave 
under execution, as it was the property of another, but that the plaintiff 
was estopped to deny the validity of the sale because he was present at  
the sale, made no objection thereto, and endeavored to borrow money to 
purchase the slave himself. 

I n  Xason v. Williams, 66 N.  C., 564, certain property had been con- 
veyed to plaintiff in  a deed of trust. One Pescud, who owned an interest 
in the property as trustee, advertised the property, and plaintiff was 
present at  the sale and bid upon it. The Court held that he was estopped 
to assert his claim to the title. 

I n  Biggs v. Brickell, 68 N .  C., 239, the Court held that one who is 
present at  an execution sale and makes no objection cannot attack the 
validity of the sale. To same purport, Plemming v. Barden, 126 N. C., 
450; Cbuernor v. Freeman, 15 N. C., 472. 

I n  Bird v. Benton, 13 N .  C., 179, the Court held that where a sale or 
pledge of property by one who had no title thereto was made in  the -- - - - - - - - - - - -- 

presence of the owner, without objection on hispar< the latter is estopped 
- 

to assert his better title. 
I n  16 Cyc., 764, the rule as deduced from the authorities is thus stated: 

"When a person haviug title to or an interest in property knowingly 
stands by and suffers it to be sold under a judgment or decree, 

(304) without asserting his title, or right, or making it known to the 
bidders, he cannot afterwards set up his claim. So, too, if he has 

knowledge of any irregularity in the proceedings, but permits the sale to 
be made without objection, he is estopped to contest its validity after- 
wards. . . . Where one who owns or has an interest in  personal property 
with full knowledge of his rights suffers another to deal with i t  as his own 
by selling or pledging it, or otherwise disposing of it, he will be estopped 
to assert his title or right as against a third person who has acted on the 
faith of, and been misled by, his acquiescence." 

A case exactly in  point is Rice v. Hunce (Mo.), 8 Am. Rep., 129, where 
the defendant, who had an equitable iilterest in  one-half of a lot of land, 
was present when the property was sold at  auction, but gave no notice of 
his claim, and bid on the property. The Court held~that he was "estopped 
from afterwards asserting his title against the purchaser." I n  16 Cyc., 
765, the same rule is thus stated : "If the owner of property, with knowl- 
edge of the fact, bids on it at a judicial sale without giving notice of his 
title, he will be estopped thereafter to assert his title or contest the validity 
of the sale, to the prejudice of one who has acted in reliance on his conduct 
and in ignorance of the facts." 
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T h e  defendant  Pa te ,  purchaser a t  the sale, does not  claim t h a t  he  is a n  
innocent purchaser, knowing nothing of the  liens recorded against the  
property, bu t  h a d  fu l l  notice, f o r  he  was himself owner of a l l  the out- 
s tanding liens. H e  should not be relieved of his  bid f o r  t h e  property 
interest of the  judgment debtor, which he  took possession of and  removed, 
merely because it h a s  since been destroyed by  fire. 

BROWN, J., concurs i n  dissent. 

Cited: Upton v. Perebee, 178 N.C. 1 9 7 ;  Lewis v. Nunn ,  180  N.C. 163;  
Ghappell v. Surety Co., 1 9 1  N.C. 7 0 8 ;  Sugg v. Credii- Qo~p . ,  196 N.C. 
100; Phipps 2). Wyat t ,  199 N.C. 731 ; Bank v. Sternberger, 207 N.C. 819;  
Chinnis 21. Cohb, 210 N.C. 109. 

ODELL HARDWARE CO3IPBAT r. IIOLT-MORGAN JIILLS. 

(Filed 11 Spril, 1917. ) 

1. Rewire's - Corporations - Time to File Claims - Additional nme - 
Court's Discretion. 

I t  is within the discretion of the Superior Court judge to permit a 
creditor of a defunct corporation to file his claim with the receiver beyond 
the time theretofore generally allowed the creditors, so that he may share 
in the surplus of the assets, without disturbing the payments theretofore 
made. 

2. Receivers-Corporations-Claims-Contract - Termination - Electric 
Companies. 

Where an electric power supply company, under a contract with a manu- 
facturing company, is to receive a stated monthly sum for  an unfixed 
period, for the investment and maintenance, etc., of the local line trans- 
mitting the electricity, in addition to that charged for the power used, 
and has shut off the supply upon the insolvency of the corporation, such 
act amounts to a termination of the contract, and the electric company 
is not entitled to an aIlowance from t,he receiver for such maintenance 
charge, etc., thereafter. 

APPEAL by t h e  National  B a n k  of Fayetteville f r o m  a n  order (305) 
allowing t h e  claim of the  Carolina Power and  Ligh t  Company i n  
the  s u m  of $4,264.42, made by Winston, J., a t  November Term, 1916, of 
CUMBERLAND. 

Cook & Cook, Robinson & Lyon for appellant. 
Rose h Rose for the appellee, Carolina Power and Light Company. 
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BROWN, J. I t  appears from the record that the defendant corporation 
was placed in the hands of receivers in April, 1916, and an order made 
requiring the creditors to file their claims on or before 15 May, 1916. 
The Carolina Power and Light Company, within the period named in 
the notice, filed with the receivers its claim itemized and ~erified as 
folloT%s : 

RALEIGH, N. C., 29 April, 1916. 
HOLT-MORGAN MILLS, Fayetteville, S. C. 

To CAROLINA POWER A N D  LIGHT COMPANY, Dr. 
1915 
June 30. To amount power bill for month $ 546.74 
July 31. " " 

(C (< ( 6  i( 397.77 
Bug. 31. " " <l (i :< ii 487.C1 
Sept. 30. " " L C  i g  (( 430.90 

Some time after 1.5 Xay, 1916, the said Power and Light Company 
made application to the Superior Court for permission to file an addi- 
tional claim for $2,400. Permission mas granted and the other creditors 
excepted. We are of opinion that it mas within the sound discretion of 
the judge of the Superior Court to permit the filing of the claim, although 

the time fixed in the original order had expired. 
(306) I t  has been held in other States whose practice is similar to 

that of North Carolina that the court may, in its discretion, per- 
mit a creditor to come in and prove his claim at any time before the 
actual distribution of the funds, or even after partial payments have 
been made, if there is a surplus in the hands of the receivers, so as not 
to interfere with payments already made. Wall  v. Young, 54 N. J .  Eq., 
24;  Grinnell v. Ins. Go., 16 N. J. Eq., 283; People v. Ins. Co., 79 N. Y., 
267; In re Ziegler,  98 N. Y. dpp.  Diy., 117; Smith v. Ins. Co., 4 Hun 
(X. Y.), 127; Ins. Corn. z.. Ins. CO., 20 R. I., 7 ;  In re Eddy,  15 R. I., 
474. 

The claim was referred to the receivers for investigation and adjudi- 
cation. They refused to allow the claim and reported against it. Their 
report was overruled and the additional claim of $2,400 n7as allowed. 
The other creditors, who had filed their claims, excepted. 

The claim of the said Power and Light Company, which has already 
been filed and allowed, appears to h a ~ ~ e  been based upon a written con- 
tract for the supply of electrical power to the defendant mills by the 
Power and Light Company. The additional sum of $2,400 is demanded 
for investment and maintenance charge under the following clauses of 
the contract : 
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"Second. I n  consideration of company making and maintaining 
necessary inrestment to supply power, consumer agrees to pay to com- 
pany a monthly investment and maintenance charge of $0.9375 for each 
horse-pon-er of said aggregated rated capacity, whether any power is 
used or not. I f  consumer at any time during any month shall take power 
in excess of said aggregate rated capacity, it shall pay for such month 
an in~estment and maintenance charge of $0.9375 for each electrical 
horse-pover of the maximum power during said month. I n  estimating 
said maximum electrical horse-power, however, there shall not be in- 
cluded peaks lasting less than two minutes, or peaks due to short circuits 
or accidents to consumer's machinery, or necessary peaks due to starting 
machinery at regular times. 

"In addition to said investment and maintenance charge, consumer 
shall pay at end of each month 3.5 mills per kilowatt hour for all energy 
used, as shown by watt meter to be furnished by company." 

I t  is admitted that the said mills failed in business and were closed 
domn on 26 September, 1915, and remained closed until receivers were 
appointed, and it is for this period that the additional $2,400 is claimed, 
during which time it is also admitted that the Power and Light Company 
furnished no electrical current to the defendant. 

The judge of the Superior Court, while overruling thc receivers, failed 
to  find the facts, and simply allowed the additional claim. Not- 
withstanding this, we think that we can properly dispose of the (307) 
case, for in our opinion upon all the evidence the additional claim 
of $2,400. should not be allowed. 

There mere only two witnesses examined: H. L. Hansen, the auditor 
of the Power and Light Company, and J. A. Withers, secretary and 
treasurer of the mills company. Hansen testifies that the claim for 
$1,864.42 was made out by his predecessor, Mr. Dalton, 29 April, 1916, 
seren months after the mills closed down, and filed with the receivers; 
that Dalton had possession of the contract and had kept a record of all 
the charges; that when he succeeded Dalton he found this contract in 
the Power and Light Company's papers, and after consultation with the 
attorney for the Power and Light Company decided to file an additional 
claim for $2,400. I t  appears in evidence that no power Tvas actually 
furnished after 26 September because the mills had failed and been 
closed up. 

X r .  Withers testifies that the current from the Power and Light Com- 
pany was cut off 26 September, 1915, at the mill by the Power and Light 
Company itself; that it was also cut off at the same time by the Power 
and Light Company's substation. He further testifies that on one occa- 
sion, subsequent to 26 September, 1915, he had occasion to run some 
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machinery in  the mill and needed the power, and as he could not get it 
he  had to  use a hand-power machine. H e  further testifies that no reason 
was ever given to him or the officers of the company for the cutting off 
of the power by the Power and Light Company, and that i t  v a s  cut off 
without notice. 

W e  are of opinion that  the contract upon which this claim is based has 
no  fixed period for its continuance. The mills company had the right to  
terminate i t  a t  the end of any month. This was admitted upon the argu- 
ment. The  Power and Light Company had notice of the condition of the 
mills, and itself cut off the power, not only a t  the mill but at its substa- 
tion, thereby terminating the contract. I t  is perfectly evident that they 
regarded the contract as terminated by the shutting down of the mills on 
account of their insolvent condition. This was evidently the view of Mr. 
Dalton, the auditor, when he made out his account for the power fur-  
nished. The filing of the additional account seems to  have been an after- 
thought. 

Upon all the evidence we are of opinion that  the claim should not be 
allowed. The original claim of $1,864.42 is not contested. 

Reversed. 

Cited:  Observer Co. v. Little, 175 N.C. 44. 

(308) 
ODELL HARDWA4RE COMPANY v. HOLT-MORQAX MILLS. 

(Filed 11 April, 1917.) 

The title to the property of a corporation vests in the receirer a t  the 
time he has been duly appointed by the court, from which time the cor- 
poratioii is divested thereof, and a judgment against the corporatioil 
entered thereafter, but before the docketing of the order or the qualifying 
of the receiver thereunder can acquire no lien in favor of the judgment, 
creditor. Re\-isal. see. 1224. 

2. Same-lniplication of Law-Beginning of Term. 
A judgment rendered against a corporation does not relate hack, b ~ -  

implication of law. to the beginning of the term, so as to create a lien on 
the corporate property as against the vesting of the title in a receiver, 
under the statute (Revisal, see. 1224), who had in the meanrvhile beell 
appointed. Revisal, s ea .  573, 574. 

8. Same-Consent of Corporation-Rights of Creditors. 
The consent of a defunct corporation that a judgment rendered should 

relate back to a preceding term of court cannot affect the vesting of the 
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title in the receiver, representing the general creditors, who has been 
appointed in the meanwhile. 

CIVIL ACTION, heard on exceptions to report of referee before Connor, 
J., at February Term, 1911, of CUMBERLAKD. 

The question presented was on the right of Odell Hardware Company 
to a lien by docketed judgment on the real property of the defendant 
mills as against the receiver, appointed for said mills by order of the 
court duly entered. The relevant facts sufficiently appear in certain 
findings by the referee, as follows: 

"First. That the summons was duly issued and served upon the de- 
fendant, and verified complaint filed at the return term, November Term, 
1915, of Cumberland Superior Court. 

"Second. That judgment was not taken at such term for the reason 
that at the of the defendant or its counsel the cause was continued 
from term to term until March Term, 1916, in order that the officers 
and directors might use their best efforts to effect reorganization of the 
Holt-Morgan Mills, in which efforts the plaintiff and its counsel co- 
operated. 

"Third. That the Xarch Term, 1916, a civil term of court, expired 
by limitation on 1 April, 1916. 

"Fourth. The efforts to effect a reorganization of the Holt-Morgan 
Xills having failed in their object, H. L. Cook, Esq., attorney for 
the Odell Hardware Company, plaintiff herein, and Hon. John (309) 
G. Shaw, president and attorney of the Holt-Morgan Mills, on 12 
April, 1916, went to Lumberton, N. C., and appeared before his Honor, 
F. A. Daniels, judge holding the courts of the Ninth Judicial District, 
who was then presiding at  a regular term of Robeson Superior Court. 

'(Fifth. That on the morning of 12  April, 1916, Judge Daniels signed 
a judgment for the plaintiff in full of the indebtedness and interest, a 
copy i f  the judgment being hereto attached as a part of this finding, and 
marked Exhibit 'A.' 

"Sixth. That while in Lumberton, N. C., Hon. John G. Shaw, presi- 
dent and attorney of the Holt-Morgan Mills, prepared and filed an an- 
swer, admitting the allegations of the complaint, as appears of record in 
this action. 

"Serenth. That some time during the afternoon of 12 April, 1916, 
an order n-as prepared and signed by Judge Daniels, at  Lumberton, 
N. C,. placing the Holt-Morgan Mills, the defendant, in the hands of 
S. W. Cooper, John G. Shaw, and C. C. McAlister, as receivers, and 
requiring, among other things, that each of the receivers file a bond with 
the clerk of the Superior Court of Cumberland County in the sum of 
$5,000, to be approved by said clerk (see copy marked Exhibit 'B.') 
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"Eighth. That immediately upon the return of H. L. Cook, Esq., 
and Hon. John G. Shaw to Fayetteuille, on said 12 April, 1916, the 
judgment for the debt ( ~ x h i b i t  'A') 73-as filed mith the clerk of the Su- 
perior Court of Cumberland County, and was by him recorded in  the 
minutes of March Term, 1916, as if actually rendered at said term. 

"Ninth. That Hon. John G. Shaw, representing the Holt-Morgan 
Mills, consented to the judgment being rendered 'as of March Term, 
1916,' as appears by his written consent on the original judgment in the 
files. 

"Tenth. That said judgment (Exhibit (A') was by the clerk of the 
Superior Court of Cumberland County immediately docketed on his 
judgment docket on 12 April, 1916, as Judgment Roll No. 15333, between 
a judgment docketed 11 April, 1916, and another docketed 14 April, 
1916. 

('Twelfth. That on 14 April, 1916, the order appointing the receivers 
was filed with the clerk, and at  the same time the said receirers each 
filed a bond mith said clerk, each of which was on said date approved, 
and the receivers duly qualified, as required in the order of appoiiit- 
ment." 

Cpon these findings the referee held, as a conclusion of law, that plain- 
tiff acquired no lien by reason of the docketed judgment as against 

(310) the receiver representing general creditors, and this conclusion 
having been affirmed by the court, judgment was so entered, and 

plaintiff excepted and appealed. 

Cook c6 Cook for Ode11 Hardware Company. 
Robinsora & Lyon for bank. 

HOKE, J., after stating the case: The statute applicable, Rerisal 1905, 
sec. 1224, pro~ides  as follows : "911 the real and personal property of an 
insolvent corporation and all its franchise rights and privileges and 
effects shall, upon the appointment of the receiver, forthwith vest in him, 
and the corporation shall be divested of the title thereto." 

The facts showing that the order appointing the receirer m-as signed 
on 12 April and prior to the docketing of appellant's judgment in the 
county where the real estate of the corporation was situated, by the 
plain intent and meaning of the law, the appellant has acquired no lien 
on the corporate assets and holds only a claim as general creditor. 

The position is not affected by the fact that the receirers did not 
qualify or give bond until 14 April. True, the receivers, unless other- 
wise pro~ided in the order, could not properly assume control of the 
property till they had qualified. Certainly they could make 110 author- 
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itative disposition of i t  before that;  but the language of the statute is 
that the property vests at  the date of the appointment and that the title 
of the corporation is divested at that date. The statute was evidently 
expressed in these explicit and peremptory terms with a view of insuring 
a distribution of the property under conditions existent at  the time of 
the appointment and to prevent a creditor from obtaining any advantage 
over another from and after that time, and it is, therefore, expressly 
provided that from such date the corporation shall have no interest in 
the property on which a lien can be acquired. 

We were cited to several authoritiesbby counsel to the effect that a 
judgment signed out of term shall be considered a valid judgment, and, 
as between the parties, it may be entered and given the effect of a judg- 
ment nunc p ~ o  tunc; but we find nothing in  these cases that, on the facts 
now presented, and as against other creditors, would uphold a lien in 
plaintiff's favor or carry the effect of its docketed judgment by relation 
from the time i t  was actually entered on 1 2  April to the preceding term 
of the court i n  March. Our statute, Revisal 1905, sec. 574, enacts that 
a judgment shall be a lien from the time it is docketed. The only pro- 
vision made for extending this lien by relation to a preceding time is in 
see. 573, to the effect that judgments entered during any term of the 
court and docketed during the term or within ten days thereafter 
shall be held and deemed to have been docketed on the first day (311) 
of the term. This provision does not purport to apply to a judg- 
ment signed out of term and a judgment nunc pro tunc, though by agree- 
ment, is not allowed to take effect by relation and confer a lien to the 
prejudice of third parties. Fewell v. Hales, 119 N. C., 199; 23 Cyc., 
1365. 

On the facts of this record, the receiver, representing the rights and 
interests of all the creditors, is not concluded by an agreement made by 
the attorney of the claimant and counsel representing the mill. 

I n  the citation from Cyc. it is said that a judgment entered nunc pro 
tunc does not relate back for the purpose of a lien to the day as of which 
i t  is entered, but takes effect only from its actual entry. 

Even in  cases coming within the express provision of the statute, that 
is, judgments entered during a term, it is held with us that this lien by 
relation has no application as against claimants who have meantime 
acquired the title bona fide and for value. Fowle v. McLean, 168 N. C., 
537; McRinney v. Street, 165 N. C., 515. I n  such case the law will 
take notice of fractions of a day in favor of such a purchaser, and i t  
would seem that the receivers, vested by statute with title from the time 
of their appointment and representing all the creditors, should be entitled 
to, at  least, equal consideration. 
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W e  find n o  e r ror  i n  the  proceedings below, a n d  the  judgment i s  
Affirmed. 

Cited: Jernigan v. Jern igm,  178 N.C. 8 6 ;  McDonald u. Howe, 178 
N.C. 258; Thompson v. Dillingham, 183 N.C. 569; Hardware Co. v. 
Garage Co., 184 N.C. 126; Motor Co. v. Jackson, 184 N.C. 335; Ghem- 
icaZ CO. v. Long, 184 N.C. 399; DougZass v. Dawson, 190 N.G. 463; 
Burety Corp. v. Sharpe, 236 N.C. 58. 

J. S. MOORE & CO., INC. v. -4TLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 11 April, 1917.) 

1. Railroads-Fires-Defective Locomotives-Evidence. 
In  a n  action to recorer damages for the alleged negligent setting fire to 

the plaintiff's lumber and plant by sparks from the defendant railroad 
company's defective locomotive while passing the place, evidence that  
another locomotive of the defendant was throwing sparks while passing 
there on the preceding day is incompetent. 

2. Railroads-Fires-Defective Locomotives-Damages-Trials-Evidence 
-Nonsuit. 

Where the  evidence in an action against a railroad company to recover 
damages alleged to have been caused by the negligent burning of plaintiff's 
lumber and plant by sparks from the defendant's engine, passing 70 feet 
away, tends only to show that  there was a mild wind blowing from the 
tracks a t  the time, but without evidence of any defective condition of the 
engine; that the fire was discovered thirty minutes after the engine had 
passed, i t  is too conjectunal to be submitted to the jury upon the issue 
of defendant's negligence; nor is the question affected by evidence that 
the only fire in the plant was in the boiler 200 feet from where the fire 
started, which operated the dry-kiln, on account of the likelihood of fires 
occurring in places of this character ; and under the circumstances of this 
case a judgment as  of nonsuit should be granted. 

CLARK, C. J., concurring; ALTXN, J., dissenting; HOKE, J., concurring in the 
dissenting opinion. 

(312) CIVIL ACTION, tried a t  October Term, 1916, of CUMBERLAND, 
before Winston, J. 

T h e  action is  brought to  recover damages f o r  burn ing  plaintiff's lum- 
ber  a n d  p a r t  of i t s  mil l  plant,  alleged to have been caused b y  the negli- 
gence of defendant  i n  carelessly permit t ing fire to  escape f r o m  its engine. 

At t h e  conclusion of the  evidence a motion to nonsui t  was sustained, 
a n d  plaintiff appealed. 

360 
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Sinclair ,  D y e  d Ray,  Oates d Herr ing  for p la in t i f .  
Rose (e- Rose for defendant.  

BROWN, J. Plaintiff assigns error : 
1. That it was error for the court to sustain defendant's objection 

when plaintiff offered to show by the witness J. R. Bowden that the 
day before the fire complained of the defendant's locomotive on the 
through freight, going north, put out fire on the witness's lands near the 
plaintiff's mill. 

2. That the court also erred in allowing the defendant's motion for 
judgment as of nonsuit. 

The first exception cannot be sustained. Ice  Go. v. R. R., 126 N. C., 
800; R. R. v. Bmith, 55  Southern, 8'71; R e r n e r  v. B. R., 170 N. C., 94. 

I n  the last case it is said: "It is conceded that where a fatal fire 
has been set out from a designated or known engine, it is admissible to 
introduce evidence of other fires previously set out by the same engine, 
for the purpose of showing its defective condition, but the rule has never 
been extended so as to permit evidence of sparks emitted by some other 
engine at some other time and place." 

The motion to nonsuit mas likewise properly allowed. 
I f  the evidence is taken in the light most favorable to the plaintiff, 

as it must be on a motion for nonsuit, the following facts are shown: 
That the mill plant was located on the east side of the railroad, 70 feet 
from i t ;  that the wind mas blowing across the railroad track towards 
the mill, but there was not much wind blowing. The fire caught on the 
side of the mill next to the railroad, about 1 o'clock in the morn- 
ing, and two trains had passed along the railroad track within (313) 
thirty nlinutes before the fire was discovered; that the mill was 
located on a grade which started about 200 yards below or south of the 
mill. There was a fire in the boiler of the plant, which was about 280 
feet from mhere the fire started. No other fires were kept going at  night 
except that. 

When first discovered, about 1 o'clock at  night, the fire was next to 
the railroad and the side of the planing mill next to the railroad mas 
burning at the north end. The lumber shed and mills are all together. 
When discorered, the fire had not reached quite to the top of the lumber 
shed. 

There is no evidence tending to show that either of the engines which 
passed the mill within thirty minutes before the fire were throwing any 
sparks, nor were any burned cinders discovered between the track and the 
mill. There was evidence that there were rotten lumber, trash, and 
shavings in the mill shed. There was no evidence that the fire was 
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communicated from the right of way or that the right of may was in a 
foul condition, or had any inflammable matter on it. 

The defendant's evidence established the fact, if true, that the engines 
were properly equipped with spark arresters and skillfully operated. 

There is no difference of opinion as to the law applicable to this case. 
I t  is settled that if the plaintiff has introduced evidence sufficient in 
probative force to justify a jury in finding that the fire was caused by a 
spark from defendant's engine, the issue should have been submitted, the 
weight of the eridence being a matter for the jury. I n  such case the 
defendant is called upon t,o prove that its engine was properly equipped 
and operated. If so equipped and operated, there is no negligence or 
liability upon the part of defendant. Williams v. R. R., 140 N.  C.. 624; 
Aman c. Lumber Co., 160 N. C., 371; McRainey v. R. R., 168 N. C., 
571. 

I t  is undoubtedly true that the fact in contro~-ersy here, as to the 
origin of the fire, may be established by circumstantial evidence, but the 
circumstances proven must have sufficient probative force to justify a 
jury in finding that the fire originated f r o a  a $spark from defendant's 
engine before the issues can be submitted to them. What is sufficient 
eridence to justify the court in submitting a controrerted issue to the 
jury has been much debated. 

This Court has used various forms of expression in commenting on 
the subject. I n  Lewis v. Steamship Co., 132 N. C., 904, the Court holds 
that if the eridence is "conjectural or speculative, it should not be sub- 

mitted to the jury." I n  S. v. Xatterfield, 121 N.  C., 558, t h z o u r t  
(314) holds that it is for the court to find "that the evidence is such as 

would satisfy a jury in proceeding to a verdict, such as will 
satisfy an impartial mind." 

I n  Young v. R. R., 116 N. C., 932, me find this language: "Judges 
are no longer required to submit a case to the jury merely because some 
e~~idence has been introduced by the parties having the burden of proof, 
unless the evidence be of such character as that it ~ o u l d  warrant a jury 
to proceed in finding any verdict in faror of the party introducing such 
evidence." 

I n  Cobb v. Fogalman, 23 S. C., 440, the Court says that the eridence 
must amount to more than that ~ ~ h i c h  raises '(a possibility or conjecture 
of a fact." 

I n  Wittkozusky ?;. TTTasso?z, 71 N. C., 451, the Court says: "There 
must be evidence from which they might reasonably and properly con- 
clude that there was negligence." 

The subject was considered by the House of Lords in Bridges a. Ry. 
CO., L a v  Journal 1874, '7 H. L. 213, all the judges rendering opinions. 
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The rule is thus stated by Mr. Justice Brett: "Are there facts in evi- 
dence which, if unanswered, would justify men of ordinary reason and 
fairness in  affirming the question which the plaintiff is bound to main- 
tain?" This is regarded by Professor Wigmore as the best and fairest 
statement of the most satisfactory test that can be adopted. 4 Wig., 
2495. 

"Are the circumstances in evidence adequate to convince a reasonable 
man?" asks the Supreme Court of Kansas in R .  R. v. Matthews, 58 
Kan., 447. 

We think not, in  this case, in the absence of any evidence that the 
engines were emitting sparks at  the time they passed. The plaintiff 
seeks to bolster up its case by attempting to exclude every other possible 
cause. I f  this were sufficient, then plaintiff has failed. The only evi- 
dence as to that is that the sole fire-at the mill kept up by the plaintiff 
that night was in the boiler room. I t  is likely the fire started in  the 
machine-room shed, where the burned lumber was. The witness Spen- 
cer says the burned lumber was in  a part of the machine-room shed, and 
before that in the dry-kiln. The room was afire when the witness McAr- 
thur first saw it. The fire might have been started by a match care- 
lessly dropped in the shed during the day or from a spark from a work- 
man's pipe as he left after his day's work, or the lumber might have 
been greatly overheated in the dry-kiln and developed a fire in  that way. 
A fire just started, as is well known, will sometimes slumber and smolder 
for hours and then burst into a blaze. 

There are many unaccountable ways by which sawmills catch (315) 
fire, for they are notoriously very bad fire risks. I f  this fire 
originated from a spark from the defendant's engine, it is remarkable 
that i t  should have reached such proportions in the space of thirty min- 
utes. I t  is also remarkable that if the engines were throwing sparks the 
witness McArthur should not have observed i t  and testified to it. and 
further that no cinders were found about the right of way and mill 
grounds. The cases cited by the learned counsel for plaintiff do not 
support their contention and are easily distinguished. 

I n  McRainey's case, slcpra, the fire started on right of way a t  the 
place where the track crossed the swamp and set fire to combustible 
matter on right of way. I n  D~ppe ' s  case, 152 N. C., 80, an engine was 
switching for three-quarters of an hour near the mill; the ventilator on 
top of the mill was open; the fire started there; the mill and ventilator 
were entirely enveloped in dense smoke from the engine; it was a bright 
summer day and sparks could not have been seen in the smoke. I n  Ice 
GO. ewe, 126 N.  C., 798, the evidence showed affirmatively that the engine 
passed the ice factory emitting sparks, and that soon thereafter the fire 
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broke out. I n  Kerner's case, 170 N.  C., 94, there was evidence of sparks 
from the engine, but the jury found that they were not the cause of the 
fire. 

I n  H a r d y  v .  L u m b e r  Co., 160 N. C., 116, also in Kornegay 's  case, 154 
N. C., 389, there was abundant evidence that sparks were emitted by the 
engines. I n  Will iams'  case, 140 N.  C., 624, the fire broke out in foul 
matter on the right of way shortly after the engine passed. I n  d m a n ' s  
case, 160 N.  C., 371, there is evidence that the engine threw sparks and 
live coals. I n  Maguire's case, 154 N. C., 384, the fire occurred off the 
right of way, and, as in this case, there mas no evidence that the engine 
threw out sparks. There was a ~ e r d i c t  for plaintiff, but this Court 
unanin~ously sustained the motion to nonsuit, saying: "Where plaintiff 
alleges that he has been injured by fire originating from sparks issued 
from defendant's locomotive he must not only prove that the fire m i g h t  
have proceeded from defendant's locomotive, but must show bx reasox- 
able u f i r m a t i v e  evidence that it did so originate," quoting from I c e  Co. 
case, supra. 

I n  &-emp's case, 169 N. C., 731, the fire started in the defendant's 
depot, which set fire to a box car and comnlunicated the same to prop- 
erty belonging to the plaintiff. The Court held that where the evidence 
only tended to show that the defendant's depot caught fire during the 
night, supposedly  f r o m  a passing engine, and this fire was communicated 
to the plaintiff's property, a judgment of nonsuit was properly al- 

lowed. 
(316) I n  R. R. 2;. Qossnrrd, 14 Ind. Spp., 244, i t  is held that proof 

that a fire started a few minutes after an engine passed, and that 
at a point a quarter of a mile distant sparks were escaping from the 
engine, is insufficient to show negligence on part of the railroad company, 
especially in a case where the evidence shows that engine was properly 
equipped with a spark arrester. I n  a concurring opinion the decision is 
sustained on the ground that there is no evidence that the engine on that 
or any other occasion threw live sparks a distance of 66 feet. 

I n  iVusselwhite v .  R. R., 4 Hughes, 166, the evidence showed that soon 
after a freight train passed a large shop that stood near the track was 
on fire in the upper story near a broken window. I t  was alleged that 
the fire was started by a spark from defendant's engine, prored to be in 
good condition. The evidence mas held to be too uncertain and con- 
jectural to justify a recovery. 

We have found cases holding that where engines had passed through 
open fields covered with dry grass and straw, with high winds prevailing, 
and a fire broke out shortly after their passage, the coincidence was a 
fact sufficient to be submitted to the jury as some evidence of the origin 
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of the fire. But a diligent search has failed to find a case wherein it has 
been held that the fact that an engine passed a building situated 70 feet 
from the track and off the right of way, a half-hour before a fire broke 
out in it, is sufficient evidence to warrant a finding that such fire was 
caused by the engine. 

There are hundreds of lumber mills situated very near railroad tracks 
in this State, and to hold passing engines responsible for every unex- 
plained fire that breaks out in them, without other evidence, would im- 
pose too great a liability upon the common carriers who are compelled to 
serye them. 

I n  our opinion, the evidence raises nothing more than a conjecture 
and is not strong enough in probative force to justify the submission of 
the issue to the jury. 

The judgment is 
Affirmed. 

CLARK, C. J., concurring: I n  Williams v. R. R., 140 N. C., 624, the 
rules of negligence applicable to a case of this kind are thus summed up : 

/i 1. I f  fire escape from an engine in proper condition, having a proper 
spark arrester, and operated in a careful way by a skillful and competent 
engineer, and the fire catches off the right of way, the defendant is not 
liable, for there is no negligence. 

"2. I f  fire escape from an engine in proper condition, with proper 
spark arrester, and operated in a careful way by a skillful and 
competent engineer, but the fire catches on the right of way, which (317) 
is in a foul and negligent condition, and thence spreads to the 
plaintiff's premises, the defendant is liable. X o o r e  v. 8. R., 124 N. C., 
341. 

"3. I f  fire escape from a defective engine, or defective arrester, or 
from a good engine not operated in a careful way or not by a skillful 
engineer, whether the fire catches off or on the right of way, the defend- 
ant is liable. 

"In the first case there would be, as above stated, no negligence. I n  
the second, the foul right of way would be negligence, and in the third 
the defective engine or spark arrester, or tlie negligent operation of a 
good engine, would be negligence." 

I n  this case i t  is true the evidence of the defendant of a proper spark 
arrester and a competent engineer cannot be considerd on a motion to 
nonsuit, but there is no evidence from the plaintiff to show negligence in 
that respect, nor even that the fire "escaped from its engine." 

Neither is there any evidence that the fire caught on the right of may, 
but the contrary appears from the right of way not having been burned 
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over. I t  is true that if the origin of the fire is traced to the defendant 
the burden would then be upon it to show that i t  mas not negligent. But 
the plaintiff's evidence failed to show the origin of the fire. 

I n  XcRainey v. R. R., 168 N. C., 571, and that class of cases the fire 
I started on the right of way, and this is eridence of negligence under 

Rule I as abore stated in Williams' casc. I n  Aman v. R. R., 160 hi. C., 
371, ancl like cases there mas evidence that the engine threw sparks and 
lire coals, which was e~idence of negligence. But there is nothing of the 
kind in this case. 

I n  Deppe's case, 152 K. C., 80, which comes nearer this case on the 
facts than any other relied on by the plaintiff, the engine had been 
switching for three-quarters of an hour near the mill, and it mas s h o ~ m  
that the ventilator on top of the mill mas open, that the fire started there 
soon after and the smoke from the engine entirely enveloped the mill, 
and it was on a bright summer day so that sparks could not be seen in 
the smoke. I11 this case there was no evidence except that an engine 
passed by not very long before the fire occurred, but there was nothing 
to indicate that the engine was throwing sparks or that its smoke, bear- 
ing sparks, enveloped the plaintiff's property, nor any evidence tending 
to show the absence of a spark arrester or that the engine was throwing 
sparks or that it was defectively equipped or operated. 

I n  Kenzp v. R. R., 169 N. C., 731, though the fire started in defend- 
ant's depot which caught fire in the night, and, it was alleged, 

(318) from a passing engine, and this fire extended to the plaintiff's 
property, a judgment of nonsuit was sustained because it was not 

shown that the depot was set fire by sparks from an engine. 
The case almost exactly like this on the facts is ~McGuke V .  R. R., 154 

N. C., 384, where i t  was not shown that the fire began on the right of way, 
though it was burned over and no evidence that the engine threw out 
sparks. Though there was a verdict for the plaintiff, the Court held 
that there should be a nonsuit, for the plaintiff "must not only prove 
that the fire might have proceeded from defendant's locomotive, but must 
s h o ~  by reasonable affirmative evidence that it did so originate," citing 
Ice Co. v. R. R., 126 N. C.,, 798. 

This case does not come within the rule laid down in Williams v. R. R., 
supra, nor under any other precedent in our books, as I understand them. 
There is no evidence that the engine was defective or defectively operated 
or that it threw out sparks, and the fire did not originate on the right of 
way. 

I t  would be dangerous and might lead to great injustice to hold the 
railroad company responsible for every fire that breaks out after an 
engine has passed, when the fire originates off the right of way and 
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there is no evidence beyond the fact that an engine passed not long before 
the fire began. This would make the railroad company an insurer of all 
the property along the right of way, unless it can show that the fire was 
not caused by its engine. 

While direct evidence that the fire was caused by the negligence of the 
defendant is not required, but it may be inferred by the jury from the 
attendant circumstances, there must be more than bare eridence of a 
possibility, or even a probability, that the fire was so caused. As the 
counsel for the defendant well says, there must be more than the argu- 
ment of the solicitor, on one occasion: ' 'Gentlemen of the jury, there w i s  
a hog. Here is a negro. Take the case." 

ALLEX, J., dissenting: The plaintiffs allege that their property was 
destroyed by fire ahich negligently escaped from the engine of the de- 
fendant, and the rule uniformly applied in cases of this character since 
the case of Ellis v. R. R., 24 S. C., 138, is that a presumption of negli- 
gence arises from proof of the origin of the fire, and that when this is 
shown the burden is ('on the defendant to rebut the presumption of negli- 
gence arising from proof connecting it with the origin of the fire, by evi- 
dence 1%-hich mould satisfy the jury that the engine was properly equip- 
ped, that competent men were in charge of it, and that it was prudently 
operated." Currie v. R. R., 166 3. C., 423. 

I t  follotvs necessarily, as the burden of proof is 011 the de- (319) 
fendant, if there is evidence of the origin of the fire, that me 
cannot consider the evidence of the defendant that the engines were 
properly equipped and skillfully operated, on a motion for judgment of 
nonsuit, and, as said in NcRainey v. R. R., 168 N. C., 571, "The only 
question presented by this appeal is whether there is any evidence that 
the fire of which the plaintiff complains originated from defendant's 
engine and passed to his land, causing him damage." 

I s  there evidence of the origin of the fire? 
The fact may be established by circumstantial evidence, and it is not 

necessary for a witness to testify that he saw sparks coming from the 
engine. Recoveries were sustained in XcXillan c. R. R., 126 N. C., 
725; Williams v. R. R., 140 N.  C., 623; and in Deppe c. R. R., 152 
N.  C., 82, on circumstantial evidence, and when no witness testified to 
seeing sparks. 

The rule laid down by Shearman and Redfield on Negligence, see. 58, 
as to vhat  amounts to evidence, is that "The plaintiff is not bound to 
prove more than enough to raise a fair presumption of negligence on 
the part of the defendant and of resulting injury to himself. Having 
done this, he is entitled to recover unless the defendant produces evidence 

365 



I N  THE SUPREME COURT. [I173 

to rebut the presumption. I t  has soinetinles been held not sufficient for 
the plaintiff to establish a probability of the defendant's default; but 
this is going too far. If the facts proved render it probable that the 
defendant violated its duty, i t  is for the jury to decide whether it did so 
or not. To hold otherwise would be to deny the value of circumstantial 
evidence." 

I n  Fitxgerald v. R. R., 141 N. C., 535, the rule is stated to be that the 
case cannot be withdrawn from the jury "if the facts proved established 
the more reasonable probability that the defendant has been guilty of 
actionable negligence," and this was approved in McRniney T. R. R., 
supra. 

I n  Henderson v. R. R., 159 N. C., 553: ((But if the more reasonable 
probability is in favor of the plaintiff's contention the question ought to 
be submitted to the jury"; and in EeZly v. P o w e r  Co., 160 N. C., 285: 
"If the evidence for the plaintiff renders it probable that the defendant 
neglected its duty, i t  is for the jury, not for the court, to decide whether 
i t  did so or not." 

I f ,  therefore, upon proof of the origin of the fire, there arises a pre- 
sumption of negligence, and the burden of proof is then on the defend- 
ant, and if the degree of proof required of the plaintiffs is that they 
furnish evidence that establishes the '(more reasonable probability" or 

"renders it probable" that the fire originated from the defendant, 
(320) the only inquiry with us is whether the plaintiffs hare furnished 

evidence which makes it reasonably probable that the defendant 
set out the fire; and in determining this question the unvarying rule is 
that the evidence must be construed favorably for the plaintiffs, and that 
every fact which the evidence tends to prove must be accepted as estab- 
lished. 

What, then, does the evidence tend to prove? 
The fire was discovered about 1 o'clock at  night, and Frank Ncdrthur,  

who was on the premises at  the time, testified "that the fire in the boiler 
was only pulling the dry-kiln, and there was no other fire around the 
place." The witness McAllister also testified that "when he got there 
the fire was burning from the railroad, coming to the mill." All the 
evidence is to the effect that the boiler was 250 or 260 feet from the 
place where the fire started, and that the wind mas blowing from this 
place to the boiler and not from the boiler to the origin of the fire. The 
wind was also blowing from the railroad to the place where the fire 
started. 

We have it, then, established for the purpose of a motion for judg- 
ment of nonsuit that there vas  no fire on the premises before the engines 
of the defendant passed except in the boiler, and that the wind was 
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blowing so i t  could not carry the sparks from the boiler to the place 
where the fire was first seen. Two engines of the defendant passed, and 
within thirty minutes the fire was discovered burning on the side of the 
shed next to the track, and within 60 or 70 feet from the track, and the 
wind was blowing from the track to the shed. I f  there was fire in the 
engines of the defendant and in the boiler of the ~laintiffs,  and no other 
fire on or about the premises, the fire which caused the damage must 
have originated from the engines or the boiler, Which is the "more 
reasonable probability"-that it was from the engines, which passed 
within 60 or 70 feet, with the wind blowing to the place of the fire, or 
from the boiler, distant 250 or 260 feet, with the wind blowing in a 
different direction? The evidence also shows that the fire caught on the 
side next to the railroad, and that there was a large shed between the 
boiler and the place of the fire. 

The Court evidently felt the probative force of this evidence, and 
thought i t  necessary to furnish some explanation for the fire. 

I t  is, therefore, suggested that the fire might have started from a 
match carelessly dropped during the day, or from a spark from a work- 
man's pipe, or that the lumber might have been greatly overheated in 
the dry-kiln and developed a fire in that way, when there is no evidence 
that any one about the premises had a match or dropped one, or that 
any workman smoked, or that the lumber was overheated in the dry-kiln. 
I t  is certainly more seasonable to conclude that the engines, which 
passed with fire in them, set out the fire, than that the fire was (321) 
caused by a match or a workman's pipe, which have no existence so 
far  as this record discloses, except in the imagination, or by the overheat- 
ing of lumber in a kiln, which had been out of the kiln in the open air, in 
March, at  least six or seven hours. 

Nor does i t  appear that the fire attained unusual proportions in thirty 
minutes. J. A. Powell testified that he was asleep when the whistle blew; 
that he got up and dressed and went to the mill, and "the fire was moving 
i n  toward the main body of the mill and was about 10 feet square." 
Mchrthur saw no spark, because he was in the boiler room, and he says: 
"The door toward the railroad was shut." 

The evidence as to the origin of the fire is as convincing as in McMillaw 
v. R. R., 126 N. C., 725; IPiZlinms 21. R. R., 140 N. C., 623; Deppe v. 
R. R., 152 N. C., 82; i1nza.n v. Lumber Co., 160 N.  C., 370; McRainey v. 
R. R., 165 N. C., 571 ; and in all of these cases i t  was held sufficient to be 
submitted to a jury. 

The Court says in the 21ZcAMil7an case: "While it is not negligence for 
a railroad to run its trains over its roads well managed and well equipped, 
as i t  seems the defendant's train was, yet we know that no spark arrester 
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can be so constructed as to entirely prevent the emission of sparks, with- 
out destroying the efficiency of the engine; and while it was not negligence 
in the defendant to run such a train over its road, the fact that i t  had 
recently passed over the road, and fire was found there, was some evidence 
tending to show that it emitted sparks that set the grass on fire." 

This is quoted and approved in the W i l l i a m s  case, and in  the latter 
case the Court further says : "No one testified that he saw the sparks fall 
from the engine upon the right of way. . . . But here the fire was seen 

. on the right of way; it burnt along the track between the ditch and the 
ends of the ties, and thence had gone into the woods. The wind was 
blowing from the northwest across the track, the fire being on the south 
side. Two witnesses testified that they first saw the smoke about thirty 
minutes after the defendant's engine passed. How long before that the 
fire began no one knew; but there was no fire before the engine passed. 
These were matters for the jury." 

I t  is true that in each of these cases the fire from the engine ignited 
combustible matter on the right of way, but, as said i n  the Deppe  case, "In 
considering the origin of the fire, i t  is immaterial whether the fire caught 
on or off the right of way." 

These cases establish the principle that when i t  is shown that there was 
no fire before the train passed, and i t  breaks out shortly thereafter 

(322) at a point to which the wind is blowing from the train, that this 
is circumstantial evidence that the fire came from the train. 

I n  the Deppe  case the fire started in a dry-kiln off the right of way, in 
which there were heated pipes, and i t  could not have come from the 
defendant's train unless sparks from the engine entered a ventilator near 
the top of the kiln, 4y2 by 8 feet and opening back 6 or 7 feet. No  witness 
saw any sparks. The plaintiff offered evidence tending to prove that the 
fire was not near the heated pipes, and that there was no other fire on the 
premises nearer than 156 feet, and that the wind was not blowing from 
this place towards the kiln, but in an opposite direction; that an engine 
of the defendant was shifting within about 60 feet of the kiln three- 
quarters of an hour or one hour and three-quarters before the fire was 
discovered, and that the smoke from the engines enveloped the kiln. 

The only circumstance in favor of a recovery present in the Deppe  case 
that is not in the case before us is as to the smoke, and this proves nothing 
except that there was smoke, and that the wind was carrying i t  to the 
kiln, while, on the other hand, there were the circumstances in  favor of 
the defendant of the improbability of a spark entering the ventilator and 
passing back 6 or 7 feet into the kiln, and the strong probability that the 
lumber in the kiln became ignited by the heat from the pipes. The Deppe  
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case has been approved eighteen times, as appears from the annotations, 
164 N. C., 710, and four times since the annotations were printed. 

I n  Arnan's case there was evidence that sparks were seen to come from 
the engine on the day before the fire, but that on the day of the fire "no 
one saw any sparks emitting from it," and the circumstances relied on 
were that there was no fire before the engine passed, that the engine 
passed and the fire broke out soon thereafter. 

Justice Walker says, when considering this evidence on the refusal 
of a motion for judgment of nonsuit: "The familiar rule is that the 
evidence, upon such a motion, should be considered in its most favorable 
light to the plaintiff, and every fact which i t  proves or can prove should 
be taken as established. With this guide before us, we are led unhesitat- 
ingly to the conclusion that the ruling of the Court was correct"; and 
again: "It can make no differeilce whether the sparks light on or off the 
right of way, if they kindled the fire and destroyed plaintiffs' trees, there 
was a sufficient case of prima facie evidence for subnlission to the jury, 
upon the whole evidence, to find the ultimat,e fact of negligence. This 
Court has been most pronounced in its opinion upon this subject, 
and has adhered steadily and strictly, without the shadow of turn- (323) 
ing, to the just rules which have heretofore been promulgated." 

I n  Kemp's case, 169 N. C., 732, no recovery was allowed because, as 
stated in the opinion, "It mas admitted by the plaintiff that he could not 
prove the origin of the fire," and there was no evidence that any engine 
of the defendant ever passed the point where the fire originated, unless 
this might be inferred from the fact that the defendant was maintaining 
a depotbuilding and a railroad track. 

I have thought i t  necessary to discuss the principal cases bearing upon 
the question involved in this case, because, as I see it, a precedent is being 
established which will prevent just recoveries hereafter in cases which 
have heretofore been sanctioned by a long line of decisions. 

HOKE, J., concurs in this opinion. 

Cited: Boney v. R. R., 175 N.C. 357; Perry v. Mfg.  Co., 176 N.C. 70; 
Reid v. R. R., 180 N.C. 513; hTou*ell v. Basnight, 185 N .  C., 148; Dicker- 
son v. R. R., 190 N.C. 299; Lawrence v. Power Co., 190 N.C. 669; Mfg .  
Co. v. R. R., 191 N.C. 111 : Wilson v. Lumber Co., 194 N.C. 376, 377 ; 
Heath 71. R. R., 197 N.C. 543; '9. 21. Johnson, 199 N.C. 431; Mfg. CO. v. 
R. R., 222 N.C. 339; Lumber Co. v. Elizabeth City,  227 N.C. 272, 273; 
Tra~zsport  Co. v. Ins. Co., 236 W.C. 540; Grinnan v. R. R., 238 N.C. 435. 
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BEAUFORT LUMBER COMPANY v. A. J. COTTINGHAM. 

(Filed 11 April, 1917.) 

1. Appeal and Error-Judgment - Excusable Neglect - Terms Agreed - 
Willful Refusal. 

Where the trial judge has found a s  facts that  a defendant who had 
obtained a continuance of his case upon terms that he had agreed upon 
and willfully refused to perform, and that his answer had been stricken 
out and judgment as for  contempt rendered against him, the claim of 
mistake, insdvertence, surprise. or excusable neglect is excluded, and will 
not be sustained on appeal. 

2. Judgments-Default-Answer Stricken Out-Collateral  Attack-Appeal 
and  Error. 

The legal authority of the trial court to  strike out defendant's answer 
and render judgment against him cannot be collaterally attacked on appeal 
from a refusal of that  court to set aside the judgment for mistake, etc., 
arising from a different and later matter. 

3. Judgments-Continuance of Case-Terns - Bonds - Duty of Client - 
Neglect of Counsel. 

I t  is the duty of a party to an action, or his duly authorized agent, who 
is present and acting for him, to comply with agreed terms of an order 
granting him a continuance, and not the duty of his attorneys, and the 
neglect of tihe latter therein is not sufficient ground to set aside the judg- 
ment rendered against him in consequence. 

4. Appeal and Error-Excusable Neglect-Trial Court-Findings of Fact- 
Evidence. 

Upon appeal from a motion to set aside a judgment for excusable neg- 
lect, the finding of facts by the trial court, when supported by evidence, is 
conclusive. 

5. Judgments  Set A s i d e o f f e r  of Party-Contracts-Complaint-Excusa- 
ble Neglect-Courts. 

An offer privately made by the plaintiff that a judgment pro confesso 
in his favor will be set aside upon the defendant's giving a mortgage on 
the lands described i n  the complaint to indemnify him against damages, 
etc., must be complied with according to i ts  terms, and the courts, in 
passing upon the question of defendant's excusable neglect therein, a r e  
without power to vary the terms of the offer, and set aside the judgment 
previously rendered. 

(324) Motion t o  set aside a judgment, heard by Kerr, J., at December 
Term, 1916, of ROBESON. 

This controversy grew out  of a case which was before this Court  at 
a former term, Lumber Go. v. Coftinghnm, 168 N. C., 544, affirmed on 
rehearing. 
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The ?resent proceeding is an application to set aside the judgment 
rendered at December Term, 1914, in the case, for excusable neglect. 
After the judgment had been entered because the defendants had failed 
to comply with the condition of a continuance granted by Judge Cooke, 
x-ho presided at December Term, 1914, the plaintiff's counsel, of their 
own motion, signed and filed with the record in the case the following 
written stipulation: "The plaintiff offers to strike out the judgment 
rendered at  this term pro colzfesso, if the defendants file the bond specified 
in the order or continuance entered a t  this term within ten days from 
19 December, 1914, or they may gix-e a mortgage on the lands described 
in the complaiut, in said sum, conditioned as set out in the order of 
continuance." 

Judge Cooke had, on request of defendants, granted a continuance, at 
December Term, 1914, upon condition that defendants file a bond, before 
the adjournment of court, in the sum of $4,500, with surety, or a mort- 
gage on the land in dispute, to secure plaintiff's damages, if any, which 
they failed to do, whereupon the answer was stricken from the files and 
judgment entered, the failure to comply with the terms of the continuance 
being adjudged as a contempt of court. The judgment was affirmed, on 
appeal by defendant, and reafimed on rehearing. 

I t  is found as a fact by Judge Kerr that at December Term, 1914, the 
feme defendant was represented by her husband, A. J. Cottingham, as 
her agent, and also her codefendant, and that both were represented dur- 
ing the term by able and learned counsel, who acted throughout 
with due diligence and fidelity, though Mrs. Cottingham, who was (325) 
sick, had no actual knowledge of what had taken place during the 
term until after its adjournment. I t  is further found as a fact that the 
judge had nothing to do with, nor was he influenced by, the offer or stipu- 
lation of plaintiff's counsel in rendering thc judgment, but that the same 
was filed after the judgment was entered, and was wholly voluntary on 
the part of said counsel. The defendants Cottingham and wife did not 
formally accept the offer of plaintiff's counsel but within the ten days 
allowed in the offer they filed in the clerk's office a mortgage, duly 
executed by them on a part of the lands described in the complaint, 
and not all of them, and that said mortgage was not filed absolutely, 
but conditionally, or in escrow, that is, it was not to be considered as 
filed absolutely during the pendency of the appeal from the judgment. 
but should await the result of that appeal, the offer being that it should 
be filed unconditiolzallg;. The judge, therefore, found as a fact that 
in these respects the defendants had not complied with the offer or 
proposed stipulation of plaintiff's courisel. The judge also finds that 
the affidavit of one of plaintiff's counsel is true, and it is therein stated 
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that he notified defendant's counsel of the offer in  the courthouse, and 
the judge states in  his finding that "defendants and their counsel knew 
or should have known of the voluntary stipulation and the terms thereof." 
I t  also appears in the findings that the plaintiffs, when their attention 
was called to the entry on the mortgage filed by defendants with the clerk 
of the court, refused to accept the same as a compliance with their offer, 
because it omitted between 90 and 95 acres of the land and was filed con- 
ditionally, or in escrow, and further because i t  contained untrue and 
improper recitals. The appeal in the case was then perfected and prose- 
cuted with the result already stated. There is one other material finding, 
viz. : "The said (defendant's) counsei prepared the mortgage aforesaid, 
and defendants signed the same and delivered it to their counsel to be filed, 
and that the said counsel filed the same, as appears of record." 

The court held: (1)  That i t  had no power to interfere with the 
judgment of December Term, 1914, signed by Judge Cooke. (2) That 
the facts found by him from the evidence do not constitute excusable 
neglect. (3)  That defendants are not entitled to have the judgment 
set aside. 

The motion of defendaiits was, therefore, denied, and defendants 
excepted. 

The defendants specially requested a finding with reference to what had 
occurred at  Maxton, N. C., when the mortgage was prepared and executed 

by defendants, and as to the advice of their attorneys that the 
(326) mortgage was properly drawn, and their instructions to one of - their attorneys to file the same in  accordance with the offer of 
plaintiff's counsel, and his statement, on his return, that he had done so, 
and as to some other matters. There was evidence upon which to base this 
request for a finding, but with respect thereto the case states that the judge 
considered all the evidence, and "that the facts found by him, as set out 
in  the judgment, and in the papers and records therein mentioned, are all 
the facts established to the satisfaction of the court a t  the hearing of 
the motion." 

An order,denying the motion, and for costs to be taxed against defend- 
ants, was entered, and they appealed. 

McLean,  T'arser d2 McLean  for p l a i n i i f .  
N c I n t y r e ,  Lawrence & Proctor  and W a l t e r  H. Neal for defendants.  

WALKER, J., after stating the case: There is no ground upon which 
it can be claimed that there was any excusable neglect during the term 
of the court at  which the judgment was rendered. A continuance was 
granted the defendants by Judge Cooke upon terms which were that they 
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secure any damages plaintiffs recovered, by bond or mortgage, as specifi- 
cally set forth, and these terms were accepted by defendants, though not 
complied with by them, and Judge Cooke found as facts that defendants 
had said late in the term "that they would not comply with the order, and 
i t  was then too late to try the case," and, further, that the refusal of 
defendants was willful. This excludes the idea that the defendants failed 
to comply with the order, made with their consent, because of any mis- 
take, inadvertence, surprise, or excusable neglect. I t  cannot properly be 
said of a willful refusal to  perform an act, or a duty, that it was neglect- 
ful, and, with less reason, that i t  was excusably so. The finding of Judge 
Cooke was, substantially, that the refusal of the defendants to comply 
with the terms of the consent order was not only willful, but contemptu- 
ous, and this Court so regarded the finding when the case was here at  a 
former term (168 N. C., 546)) and the defendants, in their brief, so treat 
the finding and ruling of Judge Cooke. Besides, the judge states that the 
feme defendant was represented "fully and ably and loyally by counsel," 
and by her husband, as agent for her, and there is no reason perceived by 
us why she should cot be bound by the judgment, except the one she 
advanced, that the court could not legally strike out her answer and give 
judgment, even though she was guilty of contempt, and that is not open 
to her in this proceeding, which is collateral to the other one and proceeds 
on the assumption that the judgment, on the face of the record, is a 
valid one. I t  was no part of her counsel's duty to file a bond for (327) 
her, and if her agent willfully refused to file it, the plaintiffs 
should not suffer therefrom, as it was not their fault. But however this 
may be, the judge has found that there was no excusable neglect at  the 
time the judgment was entered or prior thereto, and we concur in  this 
ruling. 

We seriously doubt if section 533 of the Revisal, authorizing a judg- 
ment to be set aside because of excusable neglect, applies to a case where 
a party has simply failed to  comply with the terms of a private offer 
by counsel of the other side, with which the court had nothing to do. 
I t  would seem to be a matter for settlement between the parties inter- 
ested. Excusable neglect is something which must have occurred at  or 
before entry of the judgment, and which caused i t  to be entered, not 
matter ex post facto which had no relation to the action of the court or 
to anything which transpired before its rendition. But assuming that 
it is embraced by the statute, for the sake of discussion, we do not find 
any fact or facts in the judgment of Judge Kerr which constitute ex- 
cusable neglect according to the meaning and understanding of the law. 
We are concluded by the judge's finding of facts, where there is some 
supporting evidence. Weil v. Woodard, 104 N.  C., 94; Koch v. Porter, 
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LUMBER Co. v. COTTINGHAM. 

129 N. C., 132; Morris v. Ins. Co., 131 N.  C., 212; Turner v. Machine 
GO., 133 N.  C., 381; Gr~y1or.d v. Berry, 169 N.  C., 733; Gara'iner v. May,  
172 N. C., 192. I n  Norton 21. XcLaurin,  125 N. C., 185, the following 
classification was made under the corresponding section of The Code: 

"1. The findings of fact by the judge are final (Wei l  v. Woodard, 104 
N.  C., 94; Blbertson 2,. Terry,  108 N. C., 75; Sykes v. Weatherly, 110 
N.  C., l 3 l ) ,  unless upon an exception that there was no evidence as to 
some fact found by him (Marion v. Tilley, 119 N. C., 473)) or failure to 
find material facts, Smith v. Hnhn, 80 N.  C., 241. 

"2. Upon the facts found, the judge finds, as a conclusion of law, 
whether there has or has not been excusable neglect, and from such 
conclusion either side may appeal. Winborne v. Johnson, 95 N.  C., 46; 
Weil  v. MToodard, .supra. 

"3. I f  he finds correctly that the negligence was inexcusable, of course, 
that defeats the motion to set aside the judgment. 

"4. I f  he finds correctly that the negligence was excusable, then whether 
he will or will not set the judgment aside is in his irreviewable discretion 
(Manning v. R. R., 122 N.  C., 824; St i th  v. Jones, 119 N.  C., 428; Sykes 
v. Weatherly, supra; Winborne v. J ~ h n s o n ,  supra, and cases therein 
cited), unless in case of gross abuse of discretion (Wyche v. Ross, 119 
N.  C., 174) ; but the discretion to set aside is not given by the statute 

(Code, 274)) unless there has been excusable neglect." 
(328) And in  yeaw well v. Lumber Co., 172 N. C., 320 (90 S. E., 241), 

the following further classification is suggested : 
1. The distinction between the negligence of counsel while engaged in 

the performance of a professional duty and the negligence of the party is 
clearly marked, and the uniform rule with us is that the negligence of the 
first will not be attributed to the client, if he, himself, is in no fault; and 
this is true without regard to the solvency or insolvency of counsel. 
Schielp v. Ins. Co., 171 N. C., 426, 88 S. E., 764, and cases there cited. 

2. The employment of counsel does not excuse the client from proper 
attention to his case. (Pepper v. Clegg, 132 N. C., 316, 43 S. E., 906), 
and the test of the negligence of the client or party is whether he has acted 
as a man of ordinary prudence while engaged in  transacting important 
business (Norton v. McLaurin, 125 N.  C., 190, 34 S. E., 269; Allen v. 
McPherson, 168 N. C., 437, 84 S. E., 766.) 

I f  we bring the facts found by Judge Kerr to the test of these practical 
rules, we find that he has correctly decided that there was no excusable 
negligence. I t  was not incumbent upon the feme defendant's attorneys, 
as such, to prepare and file the bond or mortgage, but i t  was a duty 
devolved upon her. Norton v. M c L a ~ ~ r i n ,  mpra.  I t  is there said : "This 
bond, The Code, see. 237, requires the defendant to file before he can 
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answer or demur, and the failure to file the bond was the neglect of the 
defendant himself, and no excuse whatever is shown relieving him from 
the judgment authorized by The Code, sec. 390, upon his failure to file it. 
When a man (or a woman) has business in court i t  is his (or her) duty 
to attend to it, and at  the proper time." The obstacle in the feme defend- 
ant's way is that the judge has refused to find the facts set forth in the 
affidavit filed by her as to what occurred at  Maxton between her and her 
counsel (even if they show a case of excusable neglect), and has, on the 
contrary, found that her counsel prepared the mortgage, defendants 
signed the same, and delivered it to counsel "to be filed, and that counsel 
filed the same, as appears in the record." This means that counsel simply 
filed the mortgage as instructed or, at  least, as empowered to do, which 
implies that they were authorized, if not directed, to file i t  "as an escrow." 
I t  follows, therefore, that the proffered stipulation of plaintiff's counsel 
was not accepted, and complied with, in the terms of the offer, which we 
know is necessary to complete the agreement between them. There being 
no proper acceptance of the offer within the time fixed by it, it fell 
through, and the court has no right to revive it, or to restore rights under 
it, or to modify its terms in  any respect, as i t  is no party to it, and has no 
control over it. The judge finds that the offer was not made 
through the court, o r  with its sanction, and that it was made after (329) 
the judgment had been entered, and by counsel alone. The accept- 
ance by defendants should have been in the terms of the offer, and if i t  was 
not so, the plaintiff had the right to treat the offer as rejected, a condi- 
tional acceptance not being sufficient, and especially is this true when, in 
a certain eventuality, i t  would not take effect at  all. And even if the 
offer had been that of the court, i t  does not appear, in the judge's findings 
of fact, that there was any such restriction upon defendant's counsel as 
prevented them from filing the mortgage as an escrow, or that they dis- 
obeyed instruction, if this would change the result. We cannot remand 
in order to have additional facts found, as the judge has considered all the 
evidence, and has stated all the facts which he deemed to be established, 
and they fail to show a case of excusable neglect. Norton v. McLauGn, 
supra. We cannot compel the judge to believe the evidence. He must 
pass upon its credibility and its weight without any coercion from us. 

I t  does not appear in  the finding of the court that the defendants have 
a meritorious defense, which is ordinarily fatal to such a motion. Mauney 
v. Gidney, S8 N.  C., 200; Dell h'cS001 v. Peirce, 163 N.  C., 424; Minton 
v. Hughes, 158 N .  C., 587; 2Killer v. Curl, 162 N. C., 1, and cases cited. 
I t  would be idle to vacate a judgment if there is no real and substantial 
defense on the merits. But we need not decide as to this feature of the 
case, for there must be both excusable neglect and a meritorious defense, 
as the cases cited by us will show. 



I N  THE SUPREME COURT. [I73 

I n  no view of the facts, therefore, as found by Judge Eerr,  can we 
reverse the judgment. 

Affirmed. 

Cited: Grandy v. Products Co., 175 N.C. 513; Land Co. v. Wooten, 
177 N.C. 250; Shepherd v. Rhcpherd, 1180 N.C. 495; Helderman v. Mills 

. Co., 192 N.C. 628; Abhitt v. Gregory, 195 N.C. 209; Texas Co. v. Fuel 
Co., 199 N.C. 495; illston v. l?, R., 207 N.C. 117; Cayton v. Clark, 212 
N.C. 375; Gunter v. Dozudy, 224 N.C. 523; Ledford v. Ledford, 229 N.C. 
376. 

J. H. THOMAS v. L. E. SANDLIN. 

(~Ii'iled 11 April, 1917.) 

1. Mortgages-Household Furniture-Husband and Wife-StatuteMon- 
stitutional Law. 

Revisal, see. 1041, providing that a mortgage on the household and 
kitchen furniture shall be void unless the wife join therein and her privy 
examination taken in the manner prescribed by law as on conveyances of 
real estate, is in the exercise of the police power of a State and promotive 
of its economic welfare and public convenience and comfort, and desigued 
for the protection of the home, and is a constitutional and valid enactment. 

2. Mortgages - Husband and Wife - Household Furniture -Pianos - 
Statutes. 

A piano owned by the husband and placed in his home for the use of 
his wife and daughters, and so used by them, is included under the statu- 
tory terms, "Household and kitchen furniture," as used in Revisal, sec. 
10-11, and a chattel mortgage thereof by the husband is invalid unless the 
wife signs as directed by the statute. 

CLARK, C. J., concnrring. 

(330) CIVIL ACTION to recover a piano on which plaintiff held a chat- 
tel mortgage, executed by the defendant to secure a debt of $153, 

due September, 1914, heard on appeal from recorder's court before 
Bond, J., at February Term, 1917, of NEW H A ~ o v m .  

On the hearing the relevant facts agreed upon by the parties were as 
follows : 

1. L. E. Sandlin, defendant, is a married man residing with his wife 
and daughters. 

2. H e  purchased a piano and had the same placed in his house to be 
used by his wife and daughters, and i t  was used by them. 
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3. That L. E. Sandlin mortgaged the piano subsequent to the passage 
of section 1041 of the Revisal of 1905. 

5. That the mortgage was not signed by the wife of the defendant, nor 
was her privy examination taken as required under section 1041 of the 
Revisal of 1905. 

6. That the defendant was indebted to the plaintiff in the sum of $153, 
which was secured by said mortgage, less a credit of $21.08, leaving a 
balance due of $131.92, with interest from 5 June, 1914. 

Upon these facts, the court, reversing the action of the recorder, entered 
judgment for plaintiff, the pertinent portions of said judgment, after 
reciting that the piano was purchased by defendant subsequent to passage 
of section 1041, being as follows : 

"Upon the foregoing facts, the court being of the opinion that a piano 
is an article of household and kitchen furniture under section 1041 of 
the Eevisal of 1905, but that said section is  an unwarranted interference 
with defendants' jus disponendi, and that said section is unconstitutional 
and is void; that the said mortgage is a valid and subsisting lien upon 
said piano, and it is, therefore, upon motion of counsel for plaintiff, or- 
dered, adjudged, and decreed: that the said mortgage is a valid and sub- 
sisting lien on said piano; that the plaintiff recover of the defendant the 
said piano, which is hereby condemned for sale," etc. 

From which judgment defendant duly excepted and appealed. 

L. J. Poisson and J. 0. Carr for plaintiff. 

J. C. King for def endand. 

HOKE, J., after stating case: The statute enacted in 1891 and appear- 
ing in Revisal 1905, see. 1041, provides that "A chattel mortgage 
by the husband on the household and kitchen furniture shall be (331) 
void unless the wife join therein and her privy examination be 
taken in the manner prescribed by law, as on conveyances of real estate.'' 
I n  the present instance the wife did not join in the conveyance as re- 
quired, and unless the statute is unconstitutional or the piano does not 
come within its descriptive terms, a recovery by plaintiff cannot be sus- 
tained. While the jus disponendi is fully recognized with us as a sub- 
stantial incident of ownership coming under the constitutional guaran- 
tees for the protection of private property, it is also established in this 
jurisdiction that neither this nor any other proprietary right is absolute 
in its nature, but the same is enjoyed and held subject to legislative 
regulation in the reasonable exercise of the police power. 

I t  has been properly said that no adequate or satisfactory definition of 
police power can be gi~ren, for as our civilization and social conditions 
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become more advanced and complex the extent and inclusive character 
of this power is being more and more illustrated, and in the later deci- 
sions has been held to embrace not only governmental regulations apper- 
taining to the good order, health, and morals of a community, but also 
such as are considered promotive of its economic welfare and public 
convenience and comfort. I n  reference to the ownership of property, 
the exercise of this power may be extended to measures affecting its 
acquisition, use, transfer and devolution, the latter certainly so far as 
the disposition of property by will is concerned, being, under our deci- 
sions, in the absolute control of the Legislature, and as to all other fea- 
tures of ownership the legislative will must prevail unless clearly in 
contravention of some express constitutional provision, the recognized 
position being that the statute will in all cases be upheld unless it has no 
substantial relation to the purpose sought to be attained and is an arbi- 
trary and mahifest invasion of personal and private rights. Speaking 
to the subject in  6 Ruling Case Law, p. 193, the author says: "All 

I property within the jurisdiction of a State, however unqualified may be 
the title of the owner, is held on the implied condition or obligation that 
i t  shall not be injurious to the equal right of others to the use and benefit 
of their own property. I n  other words, all property is held subject to 
the general police power of the State so to regulate and control its use in 
a proper case as to secure the general safety, the public welfare, and the 
peace, good order, and morals of the community. Accordingly it is a 
fundamental principle of the constitutional system of the United States 
that rights of property, like all other social and conventional rights, are 
subject to such reasonable restraints and regulations established by law 
as the Legislature, under the governing and controlling power vested in 

it by the Constitution, may think necessary and expedient. And 
(332) to these ends the Legislature under its police power may pass laws 

regulating the acquisition, enjoyment, and disposition of prop- 
erty, even though in some respects these may operate as a restraint on 
individual freedom or the use of property. The subordination of prop- 
erty rights to the just exercise of the police power has been said to be as 
complete as is the subjection of these rights to the proper exercise of the 
taxing power ; and it is  held that this implied condition is quite irrespec- 
tive of the source or character of the title. This principle is in effect an 
application of the maxim which underlies the police power, Sic ufere tuo 
u t  alienum n o n  lcedas." And authoritative cases on the subject are in 
full support of this statement of the principle. Chicago and Alton R. R. 
v. Tranbarger, 238 U. S., 67; Reinman v. G t y  of Little Rock,  237 U. S., 
171; Atlantic  Coast Line v. Gol&boro, 232 U. S., pp. 548-558; Mutual 
Loan Co. v. Martell, 222 U. S., pp. 225-236; affirming same case in 200 
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Mass., 482; McLean v. Arkansas, 211 U. S., pp. 539-547; Holden v. 
Hardy, 169 U. S., 366; Bushnell v. Loomis, 234 Mo., 371; Harbeson v. 
Knoxville Iron Co., 103 Tenn., 421; affirmed in 183 U. S., 13. I n  
Atlantic Coast Line v. Go~lds~oro, supra, Associate Justice Pitney, de- 
livering the opinion, said, among other things (p. 558) : "For it is 
settled that neither the contract clause nor the due process clause has 
the effect of overruling the police power of the State to establish all 
regulations that are reasonably necessary to secure the health, safety, 
good order, comfort, or general welfare of the community; that this 
power can neither be abdicated nor bargained away, and is inalienable 
even by express grant, and that all contract and property rights are held 
subject to its fair  exercise," citing Blaughterhouse and other cases. And 
in  McLean v. Arkansas, Associate Jwltice Day, for the Court, said : "The 
Legislature, being familiar with local conditions, is primarily the judge 
of the necessity of such enactments. The mere fact that a court may 
differ with the Legislature in its views of public policy, or that judges 
may hold views inconsistent with the propriety of this legislation in 
question, affords no ground for judicial interference unless the act is 
unmistakably and palpably in excess of legislative power." 

Our own decisions are in accord with these cases, chiefly interpreta- 
tive of the Federal Constitution. B o a ~ d  of Health v. Louisburg, ante, 
p. 250. Skinner v. Thomas, 171 N. C., 99; Glenn v. Express Co., 170 
N. C., 286; S. v. R. R., 169 N. C., 295. All the more so that in this 
State, under our Constitution, the General Assembly, so far as that in- 
strument is concerned, is possessed of full legislative powers unless re- 
strained by express constitutional provision or necessary implication 
therefrom. S. v. Leuris, 142 N. C., 626; Black on Constitutional Law 
(3d Ed.), 357. 

I n  Lewis's case, supra, i t  was held : "The Legislature of North (333) 
Carolina has full legislative power which the people of this State 
can exercise as fully as the Parliament of England or any other legisla- 
tive body of a free people save only as there are restrictions imposed by 
the State and Federal constitutions. Among the authorities heretofore 
cited, the case coming nearer, probably, to the one before us is Mutual 
Loan v. Martell, supTa, in which an act of the Legislature of Massachu- 
setts provided that no order for assignment of wages to be earned in 
amount less than $200 should be valid unless accepted in writing by the 
employer, and in case of a married man no such order should be valid 
unless the written consent of his wife was attached thereto." 

The statute was upheld by the Supreme Court of Massachusetts and 
the decision was sustained by the Supreme Court of the United States, 
222 U. S., 225, both tribunals making distinct reference to the require- 
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ment as to the wife's signature. I n  the opinion of the United States 
Supreme Court by Associate Justice McKenna,  i t  was held, among other 
things: "The validity of police regulations depends upon the circum- 
stances of each case, whether arbitrary or reasonable and whether really 
designed to accomplish a legitimate public purpose. Chicago, Burling- 
t on  and Quificy B y .  Co. v. Drainage Commissioners, 200 U. S., 591. 

The power of the State extends to so dealing with conditions existing 
i n  the State as to bring out of them the greatest welfare of its people. 
Bacon v. Walker,  204 U.  S., 311. 

"Police power is but another name for the power of government; it is 
subject only to constitutional limitations which allow a comprehensive 
range of judgment, and it is the province of the State to adopt by its 
Legislature such policy as it deems best. 

"Legislation cannot be judged by theoretical standards, but must be 
tested by the concrete conditions inducing it. 

"A State may, as a police regulation, make assignments of future 
wages invalid except under conditions that will properly restrict extrava- 
gance and improvidence of wage-earners. 

"A State may, under conditions justifying it, prescribe that all assign- 
ment by a married man of wages to be earned by him in future shall be 
invalid unless consented to by his wife. 

"This Court recognizes the propriety of deferring to tribunals on the 
spot, and will not oppose its notions of necssity to legislation adopted to 
accomplish a legitimate purpose. La'urel Hil l  Cemetery 21. Xan Fran- 
cisco, 216 U. S., 358. 

"A State has power to prescribe the form and manner of execution 
and authentication of legal instruments in regard to property, its devo- 

lution and transfer. Arnett  v. Reade, 220 U. S., 311. 
(334) '(There are many legal restrictions that may be placed by a 

State on the liberty of contract, and this Court will not interfere 
except in  a clear case of abuse of power. C h i c a g ~ ,  Burlington and 
Quimcy R. R. v. McGuire, 219 U .  S., 549." 

The influences that proceed from a well ordered home are among the 
chiefest bulwarks of our social order, and if these various statutes re- 
strictive of the right of contract and of the ordinary use and enjoyment 
of property can be upheld as a valid exercise of the police power, assur- 
edly a statute of this kind, designed and calculated to maintain the peace 
and comfort of the home and to protect the wife and children therein 
from the ill-considered action of an improvident husband, may be sus- 
tained and referred to the same beneficent principle, our own decisions 
requiring the joinder of the wife to a valid conveyance of an allotted 
homestead, Joyner v. Sugg,  132 N.  C., 580, and that her privy examina- 
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tion must be taken in order to a valid conveyance of her ov7n realty. 
Sutherland v. Hunter, 93 N.  C., 310, and Fe~guson  v. Einsland, 93 
N. C., 337, are in general affirmance of the position. The State decisions 
to which we were referred by counsel, Hughes v. Hodges, 102 N. C., 236, 
and Bruce v. Strickland, 81 N. C., 267, and others of like kind, are to 
the effect merely that statutes in general restraint of the right of aliena- 
tion will not, as a rule, be upheld and have no necessary application to a 
case of this kind where the limitation on the rights of ownership is 
restrictive in  its nature and designed and well calculated to promote a 
laudable purpose, one peculiarly within the influence and protection of 
the police power of the State. 

I n  regard to the property conveyed, a piano coming within the descrip- 
tive terms of the statute, "household and kitchen furniture," the facts 
show that i t  had been placed i n  the home to be used by defendant's wife 
and daughters and was so used by them, and, on these facts, there is 
nothing which tends to show that the statute does not embrace it. The 
statutory terms should be held to include property dedicated to the con- 
venience and comfort of the home which is adequate and adapted to the 
purpose, having due regard to the owner's means and station in life, 
and, so defined, i t  is usually held to extend to a piano. V0.n Storch v. 
Winslow, 13 R. I.,  23 ; AZsup v. Jordan, 69 Tex., 300; McCoy v. Tlzomp- 
son, 138 S. W., 1062. 

12 the facts agreed upon, we are of opinion that the statute in question 
is valid; that the piano is well within its terms and meaning, and the 
attempted conveyance by plaintiff without the joinder of the wife is 
void, as the statute declares. 

This will be certified, that the judgment awarding recovery be set aside 
and the action dismissed. 

Hteversed. 

CLARK, C. J., concurring: I t  is well settled by our own deci- (335) 
$om7 and everywhere else, that the Legislature of a State pos- 
sesses the lawmaking power as absolutely as the people themselves can 
exercise it if they could assemble in one place, except where that power 
is restricted by some provision of the State or Federal Constitution. 
There is no provision in either that has disabled the Legislature of North 
Carolina from ena'cting Revisal, 1041. 

Prior to the Constitution of 1868 a married woman by the fact of 
marriage itself lost not only the j z ~  ddisponendi but the entire ownership 
of her personal property, and of her real estate during the life of her 
husband, and the power to dispose of it by will or any conveyance. The 
Clonvention of 1868 modernized oar Constitution by putting husband 



and wife on an equality in  this respect, save only the restriction that in 
the conveyance of her realty the wife must have the written consent of 
her husband. 

Since the Constitution of 1868 the husband cannot convey his "al- 
lotted" homestead without the joinder and privy examination of his wife. 
Const., Art. X, see. 8 ;  Dalrymple v. Cole, 1'70 N. C., 102. I t  would be 
strange, therefore, if the Legislature could not forbid him to convey his 
household and kitchen furniture without the same joinder and privy 
examination of the wife, for there is no prohibition against such enact- 
ment by the General Assembly. The house would be of small use to her 
without furniture and kitchen utensils. 

The same public policy which requires the joinder of the wife in a 
mortgage by the husband of his household and kitchen furniture, Re- 
visal, 1041, is also shown in the legislation which requires the joinder of 
the wife to relieve the husband's realty from the dower right of the wife, 
Revisal, 3085. Dower exists only by virtue of the statute of 1868-9, 
Revisal, 3084, and if the Legislature can require the joinder of the wife 
in the conveyance of the husband's realty in order to make a full and 
perfect conveyance of it, i t  has authority to impose the same require- 
ment upon a conveyance by the husband of his household and kitchen 
furniture. 

From 1784 up to the act of 1868-9 such dower right did not exist as 
to lands conveyed by the husband, for the wife was entitled to dower 
only in the real estate of which the husband "died seized and possessed." 
This was not changed by the Constitution of 1868, but by the act of 
1868-9, which required the joinder of the wife in the husband's convey- 
ance of "all lands, tenements, and hereditaments whereof the husband 
was seized and possessed at  any time during the corerture." Reoisal, 
3084, 3085. The General Assembly showed its absolute power over the 

whole subject by dispensing with the joinder of the wife in certain 
(336) cases, Revisal, 959. I t  is simply a matter of public policy which 

is rested in the sovereignty of the people to be exercised by their 
representatives in the General Assenzbly, subject to reriew, not by the 
courts, but only by the people themselves in the election of new repre- 
sentatives. 

The courts have no control over the public policy of the State, its 
social legislation or exercise of the police power. I f  the courts had any 
control orer such matters, and their views and not those enunciated by 
the lam-making powers should govern them, as has been well said, "the 
selection of the judges must be frankly based upon the political and 
social outlook of candidates for judicial position. and the ultimate 

354 
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sovereignty over the public policy of the State and Union would lay with 
the judges and not with the people." 

The requirement that the wife must join in the conveyance of the 
husband's realty, in the conveyance of his allotted homestead, and in a 
mortgage of his household and kitchen furniture, and that the husband 
must give his written assent to the conveyance by the wife of her realty, 
are all of a piece as a declaration of public policy. Two of these are 
statutory and can be changed, repealed, or added to at  the will of the 
Legislature. 

to us from a distant and barbarous past, and was based upon the concep- 
tion of the inherent inferiority and incompetence of the woman, the 
presumption that the husband would bully her and that she could be 
bullied by him. Originally such examination was in court, but became 
useless when made by a magistrate selected by the husband. I t  must be 
admitted that there was some ground for this examination as long as we 
continued to hold that a husband had the right to whip his wife ('if he 
did not use a switch larger than his thumb.'' But this doctrine was 
repudiated here in 1874, in  S. v. Oliver, 70 N. C., 61, and probably 
before that everywhere else, and hence the privy examination has long 
since been abolished in England, in all our adjoining States-Virginia, 
South Carolina, Georgia, Tennessee, and West Virginia-and, indeed in 
all the States of the Union except North Carolina and four others. 
However antiquated and unnecessary the privy examination has now 
become, i t  cannot be questioned that the General Assembly can require 
i t  as to all conveyances made by the husband in which the wife is re- 
quired to join. I t  is otherwise as to conveyances by the wife of her 
realty, as to which the Constitution has guaranteed that the property of 
the wife shall remain hers as fully as if she were unmarried, and that 
she may convey it, requiring only "the written assent of the husband." 
The addition of the privy examination, therefore, in conveyances by her 
is contrary to this stipulation in the Constitution. 

Revisal, 1041, applies only to conveyances by the husband of (337) 
the household and kitchen furniture, and the requirement of the 
privy examination of the wife in giving her assent thereto is within the 
power of the General Assembly and is in line with the same requirement 
in the Constitution as to the joinder of the wife in the conveyance of the 
allotted homestead-the only ii~stance in which the Constitution recog- 
nizes such requirement. 

C'ifed: In  r e  Tlfilifies Po., 179 N.C. 159; 8. v. Bur-nett, 179 N.C. 741; 
Long I:. Watts, 183 N.C. 107; Se7mn v. Nobles, 183 N.C. 327; S. v. Revis, 
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193 N.C. 196; Bo.yc2 v. Brooks, 1 9 7  N.Q. 651; Calcutt a). XoOeachey, 
213 N.C. 7 ;  Xt. Olive v. Cotoon, 235 N.G. 263. 

(Filed 11 April, 1917.) 

Appeal and Error-Courts-Findings of Fact-Executors and Admhimt~a- 
tors-Parties. 

Where the heirs a t  law of a grantee of lands sue to recover them, and 
it is found b r  the jury that the deed mas given merely as security for a 
debt, a judgment rendered for the amount by the trial judge, not based 
upon admissions or agreement of the parties, and without waiver of the 
right to a jury trial, is erroneous, and a new trial on this issue will be 
granted by the Supreme Court. with order to make the administrator of 
the deceased grantee a party plaintiff. 

CIVIL ACTION, tried before Winston, ,T., a t  September Term, 1916, of 
CUMBERL 4ND. 

This is an  action by the heirs of N. W. R a y  to recover land. 'The 
defendants filed an answer in  mhirh they allege tha t  the deed to R. W. 
Ray  under which the plaintiffs claim r a s  executed as a security for a 
debt of $25, and they tender that sum, with interest from the date of 
the deed. 

The jury returned the following verdict: 
1. Did N. W. Ray  acquire title to the said lands described in  the corn- 

plaint as security for an indebtedness of Eason to h i m ?  Answer : ""Bes.'' 
2. Are the plaintiffs the owners ill fee simple of the land described 

in the complaint, and entitled to the immediate possession thereof? Ail- 
swer : "30." 

3. I s  the defendant i n  the unlawful possession of the said land? An-  
swer : "No." 

4. What  damages, if any, are plaintiffs entitled to recover of the de- 
fendants ? Answer : 

( 3 3 8 )  5. Were Eason and Beady Ann Bowling married a t  the date of 
the deed from Beady Ann Bolling to N. W. R a y ?  Answer : 

6. H a d  Guthrie conveyed to Jackson Williams a described 90 acres 
of land before his execution of the conreyance to R a y ?  Answer: "No '' 

7. H a d  Guthrie conveyed to Beady A. Bolling a described 197 acres 
of the lands before his execution of +he conveyance to Ray 1 Answer : 
"Yes." 
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8. Had Guthrie conveyed to Hector Villiams a described 71 acres of 
the lands before his execution of the comeyance to R a y ?  Answer : "Yes." 

The defendaxts tendered a judgment declaring that the plaintiffs are 
not the owners of the land in controversy and that the defendants are not 
in the unlawful possession thereof, which his Honor refused to sign, and 
the defendants excepted. 

Iris Honor rendered judgment declaring the defendant Eason to be 
the owner of the land, and subjecting it to a charge of $125 in favor of 
the executrix of X. W. Ray, which amount he finds to be due OIL thd 
purchase money, and the defendants excepted and appealed, 

Sinelair, Dye  & R a y  for ploinii,ffs. 
Davis & Handcock f o r  defendants. 

A L ~ ~ E N ,  J. The jury has found that the deed executed to N. W. Ray 
was a security for a debt, but there is neither a finding by the jury nor 
an admission by the defendants that the amount of the debt is $125. 
Nor do me find in the record any evidence that this was the amount due, 
and the defendants have not consented that his Honor might find the fact 
or waive their right to a trial by jury. 

I t  follows, therefore, that there was no authority in  the judge presiding 
to find the amount of the indebtedness due to the estate of Ray, and for 
this reason the judgment must he reversed, with directions to make the 
executrix of N. W. Ray a party plaintiff, and to submit an addi t imd 
issue to determine the amount of the indebtedness to be secured by the 
deed to Ray. 

Error. 

(339) 
MAUD E. HOWARD, A D ~ H I ~ T R A T E ~ X ,  v. B, H. WRIGHT. 

(Filed 11 April, 1917.) 

1 .  Master and Servant-Negligence-.lss~~mption of Risks. 
The defense of assumption of risk is one growing out of the contract oE 

employment and extends only to the ordinary risks naturally and usually 
incident to the work that the employee has undertaken to perform, and 
does not include risks and dangers incident to a failure on the part of the 
employer to perform his own nondelegable duties. 

12. Same-Issues-Instructions-Appeal and Error-Harmless Error. 
Where the issues are presented in an action for  damages agahrt an  

employer for failing to provide his employee a safe place to work in the 
performance of his duties. as to negligence, contributory negligence, and 
assumption of risk, the defense of assumption of risk is referable t o  the 
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issue as to contributory negligence, and where the judge has properly 
charged the jury on that issue, it will not be held for reversible error that 
he failed to charge them upon the issue as to assumption of risks. 

3. Master and Servast-Dangerous Employment-Nondelegable Duties. 
The owner, who is employing his workmen, under the superintendence 

of another, to build his dwelling, may not escape liability for damages 
caused by the negligent failure of his superintendent to provide a safe 
scaffold for his employees to work on, as such duty may not be delegated 
to another to perform and escape such liability. 

4. Negligence - Master and Servant - Personal Injury -Declarations - 
Weight of Evidence-Physicians. 

In an action to recover damages for the negligent killing of plaintiff's 
intestate while engaged in the defendant's employment, declarations made 
by the intestate as to his physical condition with relation to the injury 
complained of, to the witness, though not a physician, are competent, the 
fact that the witness was not a physician going only to the weight to be 
given his testimony by the jury; the requisite being that such declarations 
must not be narrative in form, either as to a past condition or the cause 
of it. 

5. Appeal and Error-Conflict - Record - Objections and Exceptions - 
Questions and Answers. 

On appeal, the record wiE~contro1 in case of conflict, as to whether the 
answer to a question by a witness at  the trial was excepted to as well as 
the question asked him; and where the answer is only incompetent in 
part, an exception to the whole thereof will not be considered. 

CIVIL ACTION to recover damages for death of plaintiff's intestate, 
caused by alleged negligence of defendant's employees, tried before 
Daniels, J., and a jury, a t  November Term, 1916, of DURHAM. 

There was evidence on part of plaintiff tending to show that in the fall 
of 1915 defendant was having a dwelling-house built in said county 

(340) by his own employees and under the supervision and direction of 
W. C. Gibson. That on 10 September, 1915, intestate, one of the 

employees, while engaged in said employment, fell from a scaffold or 
platform prepared for carrying on the work and received severe physical 
injuries, from which he subsequently died. That the platform, erected 
under the supervision of the said foreman, was improperly constructed 
and made of improper and inferior material, "common knotty stuff," and 
while intestate was on same in course of his duty a weak plank broke, 
throwing intestate to the ground, causing injuries as stated. 

On denial of liability, there was evidence on part of defendant tending 
to show that intestate was an alert, capable, experienced man, who had 
every opportunity to observe and note the conditions of the platform and 
the material of which it was made. There was evidence to the effect, 
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further, that intestate did not die of his injuries, as claimed by plaintiff, 
but that his death was the result of typhoid fever, subsequently con- 
tracted. 

On issues submitted, the jury rendered the following verdict: 
1. Was the death of plaintiff's intestate, L. A. Howard, caused by the 

negligence of the defendant, as alleged in the complaint? Answer: 
"Yes." 

2. Did the  plaintiff"^ intestate, L. A. IIoward, by his own negligence, 
contribute to his injuries, as alleged in the answer? Answer: "NO." 

3. Did the plaintiff's intestate, I,. A. Howard, assume the risk and 
danger incident to his employment, as alleged in  the answer? Answer: 
"No." 

4. What damages, if any, is the plaintiff entitled to recover? Answer : 
"$5,000." 

Judgment, and defendant excepted and appealed. 

Bratoley #& Gantt  for plaintiff. 
Fuller, Reade h Fuller  for defendant. 

HOKE, J. There was ample evidence of negligence in respect to the 
platform, both as to the material of which i t  was made and the manner 
in which i t  was built, two of the witnesses testifying that when it was 
being put up one of the employees said to the foreman : "You are fixing 
a t rap there to throw men down and break their necks," and the foreman 
replied : "Let the men look where they walk, and if they fall the ground 
will catch them." Defendant, however, contends that there was error in 
the proceedings below as to the assumption of risk on the part of the 
intestate, i n  that his Honor did not lay down any rule of law to guide 
the jury i n  the determination of that issue, but only stated the 
differing positions of the parties in  reference to it. The statements (341) 
of his Honor on these questions were so full and direct that we 
might well hold the jury were sufficiently instructed on the issue, but if i t  
be conceded that this objection to the charge is well taken, i t  could not be 
held for reversible error on this record. Under the rule prevailing in 
this jurisdiction, the defense of assumption of risk is one growing out 
of the contract of employment, and extends only to the ordinary risks 
naturally and usually incident to the work that an employee has under- 
taken to perform. It does not include risks and dangers incident to a 
failure on the part of the employer to perform his own nondelegable 
duties. These are usually considered as extraordinary risks, which an 
employee does not assume and which are not available as a defense unless 
they are of such kind and character as to render an employee guilty of 



contributory negligence who knowingly continues to work on under the 
conditions they present. This position has been repeatedly approved in 
our decisions and may be taken as the established rule for the trial of 
causes controlled by the principles prevailing in this jurisdiction. Y a r -  
borough v. Geer, 171 N .  C., 335 ; Norr i s  1%. Bolt-&!organ %ills, 154 N.  C., 
pp. 474-485; Pressly  v. Y a r n  il f i l ls,  138 N .  C., 410; B a r k s  v. Cot ton  
AIdls,  138 N.  C., 401 ; Hicks c. X f g .  C'o., 138 N. C., pp. 319-327. 

I n  Yarborough's case it was held: "The rule that the servant assumes 
the risks of incident to the nature of a dangerous employment has no ap- 
plication to injuries directly resulting from the negligence of the master 
in failing in his duty to furnish him a safe place to work, or that of 
another to whom the master had delegated this duty." 

I n  Nowis '  c u e  it was said: ('The charge to the jury was, we think, in 
some respects more favorable to the defendant than it was entitled to, and 
particularly as to  the doctrine of assumption of risk, as the employee 
never assumes the risk of an injury caused by the failure of the employer 
to perform a duty which he cannot delegate, and the duty to provide a 
seasonably safe place to work in is one of them." 

TII Pr~ss ly  v. Y a w  Mill,  supra, it was held: ( T h i l e  an employee 
assumes all the ordinary risks incident to his employment, he does4lot 
assume the risk of defective appliances due to his employer's negligence, 
unless such defect is ob~ious and so immediately dangerous that no 
prudent man would continue to work on and incur the attendant risks." 

And in  Hicks v. X f g .  Co. it was said: "To have such effect, that is, 
t o  bring the knowledge of such observed conditions of increased hazard 
imputable to the master's negligence into the class of ordinary risks 
which the employee is said to assume, the danger must be obvious and so 

imminent that no man of ordinary prudence, and acting with such 
(342) prudence, would incur the risk which the conditions disclose," 

citing Labatt on Master and Servant, secs. 279a, 296, 297, 298, 
298a; Beach on Contr. Seg., see. 361; S i m s  2;. Lindsay ,  122 N. C., 678; 
Lloyd v. Hanes ,  126 N.  C., 359; Patterson z.. P i t t s b u ~ g ,  76 Pa. St., 389; 
K a n e  u. A. R., 128 IS. S., 95." 

It will thus be seen that the conduct of an employee, in working on in 
the presence of dangerous conditions caused by breaches of nondelegable 
duties on the part of the employer, the present case being one of them, is 
referred by our law to the principles of contributory negligence, and the 
question, in this aspect of the matter, having been determined against 
defendant on a separate issue. the second, and under a charge free from 
any valid exception, there has no harm come to defendant in the alleged 
failure to charge more definitely ora the third issue as to the assumption 
of risk. 
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I t  was further objected that in the evidence of the administratrix? 
testifying as to the effect of the fall on her husband and his condition 
following it, the plaintiff was allowed to ask witness as to the husband's 
declarations, the objection and the form in which presented and the 
answer to it appearing in the record as follows : the witness testifying, as 
stated, among other things, said: "l3e always went bent with his stick- 
never was straight again like he was before. He  had a cough; he would 
coi~gh real often; he would cough often during the day and night, and 
always spit up blood in what he spit, and called my attention to that. He 
continued to cough from the time he fell until he died. I never noticed 
him ever coughing before he was injured." 

Question: "State what pour husband said, if anything, about his eon- 
dition as to his suffering." 

Objection in  apt time by defendant, as declaration of a dead man is 
not competent. Objection overruled, the court saying: "I guess the 
declaration of a patient when sick is competent." 

Exception by defendant. 
"He said he was hurt, and he believed he was hurt inside somewhere, 

because he always hurt there, and he said it was going to kill him; he 
would neyer get over it. He  showed me the back of his head, neck, and 
breast where i t  hurt him. R e  was 85 years old in November. H e  died 
December 6th, a few days after his birthday. Some of the blood he 
vomited was thin and some thick--seemed to be dotty. H e  vomited about 
a small cupful on two occasions-one the afternoon of the injury and the 
other the following night." 

I t  is very generally held that when the physical condition of a per- 
son is the subject of inquiry, his declarations as to his present health, 
the condition of his body, suffering and pain, etc., are admissible in 
evidence. 

Some of the courts elsewhere, and especially in  the later deci- (343) 
sions, have shown a disposition to restrict the reception of such 
testimony, but others are more liberal in reference to it, our own Court 
being among them. A11 of the cases here and elsewhere hold that such 
declarations must not be narrative in their nature, either as to a past 
condition or the cause of it. Lwh 11. MeDaniel, 35 N. C., 485 ; Jones on 
Evidence, p. 345, But when, as stated, a man's physical or mental condi- 
tion is a circumstance involved in the issue, his declarations, having a 
reasonable tendency to show his present health, condition, etc., will be 
received as pertinent evidence, and, when admissible on this ground and 
for this purpose, the fact, the mere fact that they may be self-serving or 
that they are made post litem moflrrv~ or that the declarant may or may 
not be dead, will not affect &he principle. 8. v. Harris, 63 N. C.,  1; 
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Bi les  v. I lolmes,  33 K. C., 16;  Q u a i f e  v. Chicago,  N .  Mr., etc., R. R., 48 
Wis., 513, reported also in 33 Am. Rep., 821; Central  R. R. v. Xnzith, 76 
Ga,. 219; Bagley  v. .!!!asor,, 69  Bt., 175; X o ~ t h e m ,  Pacific Ry. v. U r l i n ,  
168 U. S., 271; R e y e s  v. Ci ty  Falls,  107 Iowa, 509; Indiana R. R. v. 
M a z m r ,  160 Ind., 25 ; 15 A. &I 1:. (2d Ed.), 315 ; 4 Chamberlain Modern 
Law Ev., secs. 2627-2635; 1 Rliiott on Evidence, see. 523 et  seq. When 
declarations of this kind are self-serving they have been rejected alto- 
gether in one or two jurisdictions. I n  others, they are admitted only 
when made to a physician consulted about the case. This is said to be 
the rule in Massachusetts. But while in the instance of self-serving 
declarations a judge may properly admonish a jury that the declarations 
should be received with cautious scrutiny, our cases hold that the con- 
siderations suggested only go to the weight of the evidence and not to its 
competency, and that the declarations must be submitted to the jury. I11 

X. v. f l a w i s ,  supra ,  a declaration of deceased as to existence of a burn on 
the abdomen, Read?, Jr., delivering the opinion, said : "The declarations 
of the deceased as to the condition of his body and health at  the time when 
the declarations ae re  made fall under the head of natural evidence. 
Such declarations are admissihle in the very nature of things. No 
physician mould undertake to prescribe for a patient without inquiry of 
him how he felt, where were his pains, and the like. What weight the 
physician will give to the patient's declarations must be for his con- 
sideration, and so what weight the jury will give is for their considera- 
tion." And in Biles  71. Ilolnzrs declarations of a slave as to his having 
headache and his inability to work, Pearson,, J., for the Court, said: 
"The object of the plaintiff was to show the condition of his slave, that he 
had not recoyered from the effect of the blow and was permanently 
injured. For this purpose it was competent to proTe how he acted, how 

he looked, and of what he complained. I n  fact, this is almost the 
(344) only kind of evidence by whicll the coldition of body or mind can 

be ascertained; it is natural evidence or the evidence of facts, as 
distinguished from personal evidence or the testimony of witnesses. Best 
on the Principles of Evidence. 

"The declarations of a ~ a t i e n t  to his physician are strong evidence of 
the state of his health, and only differ from his declarations to a third 
person because it is less probable that he mill feign or state falsehoods to 
one by ~i hom he hopes to be reliered; but this consideration only affects 
the degree of credit due to such declarations and does not affect their 
admissibility. Whether expressions of pain are real or feigned must be 
determined by the jury. 1 Greenleaf Ev., 126. 

"lf it be material to ascertain the mental condition of an individual, 
his conrerqation at different times is admissible. Upon the same ground, 
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i t  being material to ascertain the bodily condition of the slave, his com- 
plaints of headache when exposed to the sun, and his declarations that he 
was unable to work in the sun or to endure hard labor, are admissible. 
True, one may feign the language of a madman or may utter false com- 
plaints of pain, but the law does not on this account exclude what may 
be the only mode of proof. I t  is left to the good sense of the jury, con- 
necting the declaratious with the acts and looks of the party and other 
circun~stances, to say how far  such e d e n c e  is to be relied on." 

I11 X o r t h e r n  Pacific v. Urlln ,  sirpra, Associate Just ice  Shiras ,  deliver- 
ing the opinion, quotes with approval from Greenleaf on Evidence as 
follows: "Whenever the bodily or mental feelings of an individual are 
material to be proved, the usual expressions of such feelings, made at  the 
time in question, are also original evidence. I f  they were the natural 
language of the affection, whether of body or mind, they furnish satisfac- 
tory evidence, and often the only proof of its existence, and whether they 
were real or feigned is for the jury to determine. So, also, the representa- 
tions by a sick person of the nature, symptoms, and effects of the malady 
under which he is suffering at the time are original evidence. I f  made 
to a medical attendant, they are of greater weight as evidence, but if 
made to any other person they are not on that account rejected. Greenleaf 
Ev. (14th Ed.), see. 102." 

A very correct and inclusive statement as to declarations of this kind, 
deducible from the better considered decisions on the subject, is contained 
in a note to Q u a i f e  v. R. R., 30 -1n1. Reports at  page 829, as follows: 
"The conclusion. therefore, is : (1) That the complaints and statements 
of the injured party at the yery time of the occurrence, not only as to 
bodily suffering but as to the circumstances of the occurrence, are admis- 
sible as res  gestm. (2 )  That the statements of the injured party 
subsequently and not substantially at  the time of the occurrence, (345) 
as to the circumstances of the occurrence, are not admissible, 
whether made to a physician or to a nonexpert. (3) Complaints and 
statements of the injured party as to his present physical condition, 
although subsequently to the occurrence and indeed after suit is brought 
for the injuries, are admissihle, whether made to a physician or to one 
who is not an expert." 

I n  some courts, too, it is held that when the declarant is alive, the 
statutes enabling a party to testify 3hould have the effect of precluding 
the admissions of such declarations, but this is said by an intelligent 
writer on the law of evidence to be against the weight of authority, 
1 Elliott, sec. 526, citing many authorities in support of his view and 
quoting more especially from Board,  etc., v. Legget t ,  115 Ind., pp. 
544-47-48. 
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Applying the principle of these cases, the question certain T17as com- 
petent, and this was all that the record shows was objected to. Much of 
the answer is properly responsive and also admissible; me are inclined 
to the opinion that all of it is so, for the declaration that the hurt was 
going to kill him and he would never get over it, when considered in refer- 
ence to the entire answer and the attendant circumstances, may be very 
properly interpreted as only and in effect a declaration as to the character 
and intensity of his pain or hurt. But even if this particular part of the 
answer should be held incompetent as giving the inference of the witness, 
there was no objection made to it on that ground, and no motion to strike 
it out, and the objection being to the entire answer, part of which was 
competent, it would be necessarily overruled. Goins v. I n d i a n  Tra in ing  
School,  169 N. C., 736; CarmichneZ v. Tel. Co., 162 N. C., 333; Smatlzers 
v. Hotel  Co., 167 N .  C., 469; 8. I , .  Ledford ,  133 K. C., 722; Ricks  v. 
Woodard,  159 N.  C., pp. 647-650. I11 fact, as heretofore stated, the 
objection as disclosed by the record IT-as only to the question, which was 
entirely proper, and only the assignment of error making objection to 
the answer. I t  is well understood that in case of conflict the record mill 
prevail. AfcDonalcZ v. J f c l e n d o n ,  a a t t ,  p. 172. 

TFTe find no error in the trial, and the judgment in plaintiff's favor 
must be affirmed. 

No error. 

 fed: W o o t e n  ?;. Order ~f OtZd Feklozus, 176 N.C. 62; T h o m p s o n  v. 
Oil Co., 177 K.C. 282, 283; Dn13ts a. Shipbui lding Co., 180 N.C. 76; 
Medford v. S p i n n i n g  Co., 189 N.C. 128 ; C ~ i s p  v. Thread  ilIills, 189 N.C. 
$ 2 ;  X a r t i n  v. Hanes  Co.. 189 N.C. 645; Fowler  v. Conduit  Co., 192 N.C. 
17, 18;  8. v. Jef lreys ,  192 N.C. 320: Jlnulden v. Chail- Co., 196 N.C. 124; 
B r y a n t  v. Construction Po., 197 X.C. 641 ; HcCord  v. Harrison-Wright  
Co., 198 N.C. 745 ; Hunt o. R. R., 203 S.C.  108; Carl ton  v. Bernhardt- 
Seaglr Co., 210 N.C. 655: Xzrndrn 1.. Ins .  Co., 213 N.C. 506. 

(Filed 11 April, 1917.) 

I .  Register of Deeds-Marriage License-Statutes-In Yari Materia-Rea- 
smabk Inquiry. 

Revisal, see. 2090, imposing a penalty on the register of deeds for issuing 
a license without reasonable inquiry for the marriage of persons to  which 
there is lawful impediment, or where either is under the age of 18 years, 
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and section 2088, requiring that written consent of the parent be filed 
with him, should be construed together; and where the reasonable inquiry 
as to the age has been made by the register of deeds, he is not subject to 
the penalty, because he has not required the vritten consent of the parent 
provided for  in section 2088. 

8. Statutes-Remedial-Register of Deeds-Marriage Licenses. 
Revisal, secs. 2090 and 2088, requiring reasonable inquiry to be made 

by the register of deeds as  to the age of the parties, etc., before issuing 
r, marriage license to them, are  remedial. and should be construed to pre- 
vent the mischief and advance the remedy intended. 

3. Register of Deeds-Mamiage License-Keasonable Inquiry-Questions 
of Law-Trials. 

The questiorl of the reasonableness of the i n q u i r ~  required by R e ~ i s a l ,  
sees. 2088 and 2090, to be made by the register of deeds before issuing a 
marriage license, is one of lam where the facts a re  not disputed. 

4. Same--Oath of Applicants-Unlinown Applicant. 
Where it  appears that  a register of deeds issued a marriage license for 

a female under the age of 18, against the consent of her parents, living in 
another county, but accessible by telegraph and telephone, upon the appli- 
cation of two parties unknown to him. who proved to be of bad character, 
and of whose character he made no investigation, and i t  appears that  one 
of them, claiming to have known the female all of her life, had refused to 
swear to her age upon oath, and returned with the other, who also claimed 
to have known her, and who stated she was 18 her last birthday, and 
produced an unsigned letter purporting to be the parents' consent, and upon 
both of them making oath a s  to the age given, the certificate was issued: 
Held, insufficient as  to the question of "reasonable inquiry," and a charge 
of the trial court submitting the case to the jury is re17ersible error. 

CIVIL ACTION, tried before Pfarbzcck., J., i n  F ~ R ~ Y T H  County Court,  
snd judgment f o r  defendant afterwads affirmed i n  the Superior  Cour t  
at September Term, 1916, Lo~zg,  J., presiding. 

T h e  action was brought to  recover t h e  penalty of $200, allowed by 
Revisal,  secs. 2088 and  2000, f o r  issuing a mar r iage  license contrary t o  
t h e  provisions of those sections. 

T h e  mater ial  facts  a r e  t h a t  one Charles Stanley applied t o  defendant 
on 28 August, 1915, f o r  a license t o  m a r r y  Myrt le  Gray,  daughter  
of plaintiff, who was a t  the  t ime I 6  years and  about  4 months old. (347) 
S tan ley  went  to  t h e  defendant's office wi th  J o h n  Hul l ,  who was 
asked by the  defendant, according to Hull 's evidence, if he  knew the  age 
of the  girl, to which h e  replied t h a t  h e  h a d  known her  all  his  life, and  
t h a t  "to the best of his  kno-wledge or the  best he  could find out, she was  
about  1 8  years  old-looked l ike a girl about  18." T h e  defendant told 
him "he mould have to swear to  her  age," and  he  sa id :  "I could no t  d o  
 hat," end defendant then  said : "You can't get the license." Chris 
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Edward? vas  then brought to the office, who, John Hull testified, looked 
like he was drunk-was drinking the day before and was drunk on the 
train and fighting the night of August 28. Defendant stated that he did 
not appear to have been drinking nhen in his office in the afternoon. 
Chris Echards stated to the defendant that he knew Myrtle Gray's age, 
was her firit cousin and had known her all her life, and that she Jvas 18  
years old on her last birthday. Defendant then warned both Stanley 
and Edwards as to the seriousness of the oath they were about to take, and 
replied : TVe can take that oath all right; we know what we are doing." 
The oath was admini~tered and signed by them and the license issued. 

Defendant testified : 
"Q. Told you where Mr. Gray lired? A. Yes ; and I asked Mr. Stanley 

about phoning, and he said they had no phone. 
(2. You knew there was a telegraph station here and at Mount Airy? 

A. Yes; but he said Mr. Grap lived out in the country. 
Q. The truth of the whole matter is, that you relied solely on what 

Chris Ed~vards and Charlie Stanley said? A. No. 
Q. I will ask yon if you didn't rely solely on the statements and infor- 

matioll furnished you by Charlie Stanley and Chris Edwards, and the 
affidavit furnished you and on the liccnse? A. Of course; that's what 
I had to do. 

Q. And nothing else but that ? A. No ; had to rely on what they all said. 
Q. You didn't phone Mr. Gray? A. No, sir. 
Q. You didn't telegraph? Answer: No, sir. 
Q, Didn't make any inquiry except from Chris Edwards and Charles 

Stanley 'i A. Mr. Hull. 
Q. Oh, vell, that was in the morning. You didn't go out and see 

anybody in town about i t  2 A. No, sir. 
Q. Did you know Chris Edwards and Charlie Stanley up until that 

time-until they came in  your office that day. A. NO, sir. 
(3. Had you ever seen them Z A .  I don't know ; I might have. 

Q. To know them? A. No, not to know them. 
(348) Q. You didn't know what kind of character either one of them 

had?  A. No, sir." 
The defendant knew that Charles Stanley and the Grays lived in Surry 

Count;c- and that Stanley had come to Forsyth County for a marriage 
license. Defendant further testified : 

"Q. Iw't this the truth aboxt i t :  after you had found a man that 
would swear to the affidavit, Chris Edvards and Charlie Stanley-after 
they had agreed to smear t o  that affidavit, you issued the license-isn't 
that the t ruth? -1. No. After he brought Mr. Edwards in, and I ex- 
plained the oath to them, and they both took it, I issued the license." 
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There was some ex-idence giren by defendant's witness W. A. Mickle 
that when Stanley came back in the afternoon he showed him an unsigned 
note which he said was from the father and mother of the girl, but that 
he told him it would not do, as there was no evidence that it was genuine, 
and when defendant came in he spoke to him about it and added that "he 
had turned it down," whereupon defendant said: "It was the same parties 
who had been in that morning and did not have sufficient evidence of the 
girl's age." The witness W. A. Mickle testified further that the license 
TI-as issued on the affidavit of Stanley and Edwards as shown on its face. 
There mas evidence of the bad character of Charles Stanley and Chris 
Edwards and that Ed71-ards is not related to the girl, and is not known by 
her family, and n-as not heard of before. He is a cousin of the Aliens of 
Hillsville, Va. The girl lived with her parents in Mount Airy, and the 
family had access to a telegraph station nearby and a phone across the 
street. though there is no phone in their hone. The marriage took place 
on 29 August, 1915, after the license was issued, but the father did not 
k11o.lr- that the license had been issued until Monday, 30 August, when he 
read the notice of it in the newspaper. He then  rote to the court clerks 
in the adjoining counties, "and fought against it." H e  wrote to Stuart at 
Hillsville in Virginia, but did not wire or phone to Mr. Lentz, because he 
did not think Charles Stanley would leave his own couilty to go to another, 
in the same State, for s. license. The parents had not consented to the 
marriage of their daughter. Defendant inquired of Stanley why they 
had come from Surry County for a license, but what he or they said in 
ansver to his inquiry does not appear. None of the parties, John Hull, 
Charles Stanley, and Chris Edwards, TI-as known by defendant, but they 
rvere absolute strangers to him. There mere telephone and telegraph lines 
connecting Mount Airy with TVinston-Salem. 

The court charged the jury, in part, as follows : "The lam requires 
that a register of deeds should make such inquiry as a prudent 
business man, acting in the most important affairs of life, would (349) 
make; to make such inquiry not as a mere matter of form, but 
carefully and conscientiously, and as a prudent business man-I d l  
quote again-acting in the most important affairs of life, ~ o u l d  make. 
Now, if he did make such inquiry as I have explained to you that the 
law requires him to make, then you would answer the second issue in 
his favor, 'NO.' I f  he failed to make such inquiry, then you ansJxer the 
issue in favor of the plaintiff Gray, 'Yes.' The evidence shows, although 
the register of deeds had no information to that effect, that Stanley and 
Edwards or at least there is eridence to the effect that Stanley and 
Edwards were men of bad character. The evidence, if beliered, shows 
that all three of these men-Stanley, Edwards, and Hull-xvere strangers 
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to the regibter of deeds, and that he had no information in regard to them 
from any person outside of themselves, and that he made no attempt t . ~  
get in conlmunication with the parents of the girl, but that he issued 
the license from information obtained from these three men, and that 13 

all the information that he had. I t  is for you to say whether or not; he 
discharged his duty under the rule of law as I have laid down to yon. 
It is for you to say whether or not he made reasonable inquiry. The 
plaintiff contends that he did not make the inquiry that a man of or&- 
nary prudence would make in the discharge of important business affairs, 
but relied upon the statements of men who were utter strangers to him, 
On the other hand, the defendant contends that, all things considered, he 
was taking the affidavit of two of the men-one of them, as he was 
informed, being her cousin, although the evidence introduced by the 
plaintiff, if believed, shows as a matter of fact that he mas not her 
cousin; and also upon the statenlent of Xr. Hull;  all of the parties 
stating to the register of deeds that they had known the girl practically 
all their lives, or her life, and that that was sufficient to convince a man 
of ordinary prudence, in the discharge of important business affairs, that 
he could safely rely and act upon their statement, upon information Paid 
before him in issuing the license." 

The jury returned the folloning verdict: 
1. Was Myrtle Gray, at  the time of the issuing of the n~arriage licerre, 

under the age of 18 years, as alleged in the complaint ? Answer : "Yes." 
2. Did the defendant knowingly or without reasonable inquiry as tc 

the unlawful impediment issue a marriage license to Charley Stanley 
and Myrtle Gray, as alleged in the complaint? Answer : T o . "  

3. I f  PO,  hat sum, if any, is the plaintiff entitled to recover as penalty 
therefor ? No answer. 

Judgment for defendant upon the verdict, and plaintiff appealed. 

(350) B. C. Bicins and Xanning & fiitchin f o r  plainti$. 
L. M. Swink and Gilmer Xorner for  defendant. 

WALKER, J., after stating the case : There is no real controversy about 
the material facts in this case, and if they are considered in the view 
most favorably to the defendant, our opinion is that there was not reason- 
able inquiry by the defendant, so that i t  could appear to him that the 
parties were 18 years old or probably that there was no legal impediment 
to the marriage between them. Revisal, secs. 2088, 2090, which pro- 
vides that a register of deeds "who shall knowingly or without reason- 
able inquiry, personally or by deputy, issue a license for the marriage of 
any two persons to which there is any lawful impediment, or where 
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either of the persons is under the age of 18 years, without the consent 
required by law, shall forfeit and pay $200 to any parent, guardian, or 
person standing in loco parentis who shall sue for the same." Section 
2090. I t  is provided by section 2088 that 15-ritten consent of the parect 
to the marriage shall be filed with the register where either of the parties 
is under 18 years of age, but the two sections have generally been con- 
strued together, as they relate to the same subject. The statute is an 
exceedingly important one and was enacted to prevent hasty and im- 
provident marriages. I t  is remedial in its nature, as it furnishes tha 
means, and the remedy, for the forestalling of all evasions or violations 
of its pro~isions by the tricks and contrirances of the ardent and artful 
lover, and should be construed and enforced so as to suppress the mis- 
chief and advance the remedy. The duty of the register is to demand 
the production of the m-ritten permission of the parent, or to act with 
care and caution in ascertaining the age of the parties, by a reasonable 
and proper inquiry, such as a man of ordinary prudence would make in 
important affairs of his ovm. I t  has been held that when the facts are 
not disputed, what is a reasonable inquiry is a question of law. Joyner 
v. Roberts, 114 N.  C., 389; Joyner 2;. Harris, 157 N. C., 895. Some 
rules have been formulated for our guidance in cases of this kind, and 
they will be found in the last cited case. They are founded upon prior 
decisions of this Court, and are deemed to be sound and firmly settled, 
We need not restate them here, but simply refer to several cases where, 
as we think, the law has been stated directly contrary to the charge of 
the court upon the vital and decisive question involved in this appeal. 
Justice Merrimon said : "The license shall not be issued as of course to 
any person who shall apply for it. The register is charged to be cau- 
tious and to scrutinize the application; it must appear probable to him, 
upon reasonable inquiry n-hen he has not personal knowledge of 
the parties, that the license may and ought to be issued. The (351) 
probability upon which the register should act is not such as 
arises from conjecture . . . but from inquiry of trustworthy per- 
sons known to the register mho can and do give pertinent information 
called out by similar inquiry, presently or within a reasonable time; 
from the examination of pertinent records and entries; from inquiry as 
to like events, and from the like inquiries; and the evidence thus elicited 
should render it probable-more likely than the contrary-that the 
license should be issued in pursuance of the application for the same. 
. . . TO issue a license to marry 'without reasonable inquiry,' with- 
out care and scrutiny, and when it does not appear probable to the 
register that it may and ought to issue, as the law contemplates, is a 
perversion of the statute, disappoints its just purpose, and often-times 
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brings distress and ruin upon indiriduals and families. To prevent such 
evils the statute provides heavy penalties. . . Surely such inquiry in 
respect to such a matter was not reasonable nor, did the inquiries and 
the information, so unsatisfactory, make it appear probable that the 
female was of the age of 18 years. The mere personal appearance of an 
entire stranger was not evidence to create such probability; it was 
scarcely ground for conjecture. That an entire stranger, not vouched 
for, should make such an application was rather ground of suspicion 
that it was not made in good faith, and this should have prompted 
further and satisfactory inquiry before issuing the license. Ooley v. 
Lewis, 91 N.  C., 21; Bowles v. Cochran, supra." Williams v. Hodgges, 
101 N.  C., 300. 

The rule is well stated in Trolimger v. Boroughs, 133 N. C., 315, by 
Justice Connor, as follows: "While we may not prescribe any rule for 
the guidance of the register, i t  would seem that 'reasonable inquiry' 
inrolres at least an inquiry made of, or information furnished by, some 
person known to the register to be reliable, or, if unknown, identified 
and approved by some reliable person known to the register. This is 
the rule upon which banks act in paying checks, and surely in the matter 
of such grare importance as issuing a marriage license the register 
should not be excused upon a less degree of care. I t  is said that if the 
register fails to issue the license upon a proper application he is liable 
to the penalty. Certainly this statute would not be construed to impose 
such penalty unless it r a s  made to appear that such information was 
furnished the register as would induce a man of ordinary prudence upon 
reasonable inquiry to issue it." 

The facts in this case, which are claimed to show reasonable inquiry, 
are certainly no stronger than those in Trolinger v. Boroughs, and we 
do not think they are as strong. I n  Cole v. Laws, 104 K. C., 651, the 

rule is thus stated in the syllabus: "When a register of deeds 
(352) issues a license for the marriage of a woman under 18 years of 

age, without the assent of her parents, upon the application of one 
of whose general character for reliability he was ignorant, and ~ h o  
falsely stated the age of the woman, without making any further inquiry 
as to his sources of information: Held that he had not made such reason- 
able inquiry into the facts as the law required, and he incurred the 
penalty for the neglect of his duty in that respect." Likewise, in ~llorri- 
so% v. Teague, 143 N.  C., 186, it was held that, "In an action against a 
register of deeds to recover the penalty under Revisal, see. 2090, for 
issuing a marriage license contrary to its provisions, ~vhere the un- 
contradicted evidence showed that the register took the word of the 
prospective bridegroom and his friend, neither of whom he kner,  as to 
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the age of the young lady, and made no further inquiry of any one, the 
court should have given the plaintiff's prayer for instruction, that as a 
matter of law defendant failed to make reasonable inquiry as to the age 
of the plaintiff's daughter." The present Chief Justice said in Laney 
v. Maclcey, 144 N.  C., at p. 634: "The application was made by a man 
whose name was not known to the defendant, whom he does not show to 
have been trustworthy, and to to whom the only evidence is that his 
general character is bad. Such inquiry as the defendant made in this 
case was not reasonable. I t  was purely perfunctory and did not furnish 
the security against a violation of the law required by a proper observ- 
ance of the requirements of the statute." The same rule was adopted by 
the Court in  Agent v. Willis, 124 N. C., 29, where Justice Montgomery 
says, at  p. 33:  "The defendant seemed to think that an oath on the part 
of anybody was all that was necessary to authorize him to issue the 
license. But the character of the witness and accuracy of information 
are the things that the register of deeds should look to when he issues a 
license for marriage, in  cases where there is doubt about the age of the 
parties." The language of Justice Brow%, in Morrison v. Teague, 143 
N. C., 186, follows closely the facts of our case, and is very suggestive 
of the real principle and established rule which should control the 
decision of i t :  "The learned counsel for the defendant, Mr. Gwaltney, 
most earnestly contended in his argument that upon a fair interpreta- 
tion of the words 'reasonable inquiry,' the charge of his Honor should 
be sustained. Notwithstanding we find ourselves unable to reconcile this 
view with very recent decisions of this Court, we agree with counsel that 
upon the evidence in the record the question was one of law, and that 
his Honor was correct in so holding. The uncontradicted evidence 
shows that the register took the word of the prospective bridegroom and 
his friend as to the age of the young lady, and made no further 
inquiry of any one; that the register did not know either Ken- (353) 
nedy or his friend. The register's suspicions seem to have been 
aroused, for he inquired why they applied for license in Taylorsville, as 
the girl lived in  Iredell; nevertheless, he made no further inquiry." 
Chief Justice Smith  said in Cole v. Laws, 104 N. C., 656, when referring 
to facts not substantially dissimilar to those in this case: "In a matter 
involving such grave consequences and fixing her further life, did the 
deputy make any reasonable effort to inform himself of the fact, and act 
with a prudent regard to a parent's right in granting and so soon follow- 
ing the license by consummating the marriage itself? The case cited for 
the defendant (Bowles v. Cochran, 93 N. C., 398) is not at variance with 
the view taken of the facts of the present case. There a paper, without 
signature, however, was produced before the register, giving the age, by 
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one known to him to be of good character and trustworthy, and the 
applicant stated that he knew her age to be that stated in the writing- 
18 years. There was nothing calculated to awaken suspicion in the 
register's mind of the truthfulness of the representations, and i t  was held 
that the penalty had not been incurred (in this case). No  such faroring 
circumstances attend the action of the deputy to excuse his precipitate 
action. H e  manifests an inexcusable indifference to the results of his 
action, and risks the well-being of others upon representations, not them- 
selves suspicious, which have no outside support. This case is not like 
Williams w. Hodges, 101 N.  C., 300, in  which more diligence was shown 
in finding out the facts and the true age of the infant feme; and yet 
it was held that the register had been remiss and culpably careless in 
issuing the license. I n  the opinion Merrimon, J., says: 'To issue a 
license to marry, without reasonable inquiry, without care and scrutiny, 
and where it does not appear probable to the register that i t  may and 
ought. to issue, as the law contemplates, is a perversion of the statute, 
disappoints its just purpose, and oftentimes brings distress and ruin 
upon individuals and families. To prevent such evils that statute pro- 
vides heavy penalties.' " I n  Furr w. Johnson, 140 N. C., 157, Justice 
Comor repeated the rule in  language which we take from the 4th head- 
note: "While the court may not prescribe any rule for the guidance of 
the register, i t  would seem that 'reasonable inquiry' involves at least 
an inquiry made of, or information furnished by, some person known 
to  the register to be reliable, or, if unknown, identified and approved 
by some reliable person known to the register." The case of Joyner v. 
Harris, 157 N. C., 295, while in some respects not like this one, is yet, 
in principle, not unlike it. I t  referred to the rule which, as we have 
said, had been settled for some time in several decisions of this Court, 

that the register should have some reliable information before he 
(354) issues the license, and not act blindly or too confidingly upon the 

statements of mere strangers, and especially those who are 
directly interested and under a strong temptation to falsify, as here. We 
adopted and applied the familiar rule formulated in  previous cases and 
held that sufficient inquiry had not been made. I t  is true that in Joyker 
v. Harris we treated the information given as to her age as practically a 
statement of the girl herself; but the case is otherwise decisive of this 
one. I t  was there said: "If we should hold that a register of deeds can 
satisfy himself as to the essential facts upon such an inadequate investi- 
gation as was made in this case, we would defeat the very object and - - 

purpose of the statute to throw safeguards about the young and inex- 
perienced, who would by reason of their youthful impulses be liable to 
enter into so solemn and serious a relation lightly and unadvisedly and 
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not soberly, discreetly, and reverently, as they should do and as the best 
interests of society require to be done." 

The fact that the register administered an oath to the applicant and 
his friend does not, of itself, exonerate him. H e  is permitted by the 
statute to do so, that he may the better elicit the facts, and his doing 
so or failing to do so would be but a circumstance for the jury to con- 
sider. Purr v. Johnson, supra. The defendant relied upon Bowles 11. 

Cochran, 93 N. C., 399; Walker v. Adams, 109 N .  C., 481, and especially 
on Harcum v. Marsh, 130 N. C., 154. I t  appeared in Bowkes v. Coch- 
ran that "the person who produced the paper (as to the age), was known 
by the register to be a man of good character and reliable, and he stated 
that he knew the statement in the paper to be true." Not at  all like this 
case, but comes directly within the correct rule. Walker v. Adams was a 
case of the same kind. The party was well known to the register, and 
there was nothing against his character, and this was treated by the court 
as some evidence of his good character and reliability upon which the 
register might depend. The last case, Harcum v. Marsh, while not 
exactly like this case, there being at  least a legal shade of difference, has 
been criticized and its weight and authority as a precedent greatly 
diminished and impaired, if the case has not been disapproved. Refer- 
ring to that case in Trolinger v. Boroughs, 133 N. C. at  p. 315, Justice 
Connor said: "It may not be easy to reconcile the opinion of the court, 
that the defendant in  that case was not liable, with several cases in  our 
reports defining the term 'reasonable inquiry.' " And again at p. 318 : 
"Without reviewing the several cases, we think that they, certainly with 
the exception of Harcurn v. Marsh, supra, lead to the conclusion that 
the defendant did not make reasonable inquiry." Besides, Justice Merri- 
mom said in  Williams v. Hodges, supra, at p. 304: "The mere personal 
appearance of an entire stranger was not evidence to create such 
probability (as to there being no legal impediment)-it was (355) 
scarcely ground for conjecture." I f  those cases conflict with the 
ones we have cited as stating the correct rule, we would not regard them 
as controlling. 

I n  this case the evidence shows that the defendant relied exclusively 
upon the statements of mere strangers, who proved to be men of bad 
characters. They either knew nothing of the girl's age or, if they did 
know it, they swore falsely as to the fact, for she was just 14 years old 
at  the time. John Hull  had put the defendant on his guard by refusing 
to swear to her age, or even that i t  was about 18 years, though he had 
known her, he stated, all her life. Chris Edwards, who turned out to 
be a perjurer, and appears to have been a bad man generally, was not 
calculated by his demeanor, even if not drunk, to inspire confidence in 
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his statements. His  manner was not altogether that of a trustworthy 
man. But when the evidence is sifted, we find nothing but the bare 
statements of entire strangers upon which the defendant based his action 
in  issuing the license, and we hold that there was no "reasonable inquiry" 
within the meaning and intent of the law. I f  a register is justified in 
issuing a license for a marriage of two young persons under the circum- 
stances disclosed in this record the statute would be of no practical 
value; its main object would be defeated, and it had just as well be 
repealed, because there is no ordinary man who could not make as good 
a shoiving, and sometimes with little effort, as we find in this evidence. 
The convenient and accommodating friend is not always hard to find. 
The statute was passed to prevent this kind of imposition upon the 
register. The trial court should have charged the jury, as requested by 
the plaintiff, that there was no reasonable inquiry, if the facts mere as 
stated by the witnesses. 

There was error in affirming the judgment of the county court, and it 
will be so certified, to the end that proper proceedings be taken to set 
aside the judgment and verdict, so that there may be a new trial. 

Error. 

Cited: JzcZian v. Daniels, 175 N.C. 558; Snipes v. Wood, 179 N.C. 
354, 3 5 6 ;  Lemmons v. Sigman, 1 8 1  X.C. 240;  Spencer 2j .  Saunders, 189 
N.C. 184; Worthy v. Knight, 210 N.C. 499. 

(356) 
B. C. CLINhRD ET AL V. CITY O F  WINSTON-SALEM, 

(Filed 11 April, 1917.) 

1. Municipal Corporations-Cities and Towns-Building Permits-Issues- 
Mandamus. 

Where a city, under an ordinance, with legislative authority in such 
matters, has issued a permit to build an additional room to a residence, 
and thereafter has recalled the permit pending the settlement of a dispute 
as to whether it would be situate upon an alley claimed to have been 
widened. the word "unlawful" used in the issue as to the refusal of the 
city authorities to grant the permit is a matter of law and surplusage; and 
upon the finding by the jury that the alley had not been widened and that 
the room would not be thereon, a mandamus is the proper remedy, though 
the form of the issue was incorrect. 
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2. Municipal Corporations-Cities and Towns-Building Permits-Threats 
-Trials-Matters of Lam. 

Where under a valid ordinance a city has recalled a permit to build an 
additional room to a residence. and its officer has informed the on7ner that 
he would be liable under the ordinance if he built it until a certain matter 
in dispute as to the width of the alley had been settled, the circumstances 
afford no evidence that the owner had been prevented from using his own 
property by threats of indictment arbitrarily made, and an issue to this 
effect, in an action by the owner, should be answered "No" as a matter 
of law. 

3. Municipal Corporations-Cities and Towns-Building Permits-Judicial 
Powers-Damages. 

The exercise of the power by a municipality, under valid ordinance, to 
grant or refuse a building permit or license, is a gorernmental function, 
for which the city cannot be held liable in damages; though liability may 
attach to the officials, individually, if acting corruptly or oppressi~ely in 
refusing it. 

ALLES, J., concurs ; WALKER, J., concurs in the concurring opinion. 

APPEAL by defendant from Long, J., a t  Xovember Term, 1916, of 
FORSPTH. 

L.. M. Szuink, David H. Blair, Gilmer Korner, Jr., for plnintifs. 
Xanly ,  Hendren & Womble for defendant. 

CLARK, C. J. This is an action for damages and a mandamus because 
of the refusal of the defendant to issue a building permit. 

The  defendant had issued a permit to put  u p  an  additional room to 
a building, but, i t  subsequently coming to the knor~ledge of the authori- 
ties tha t  i t  was claimed that  the location was part  of a n  alley, withdrew 
the permit. Whether the additional room sought to be built ~ o u l d  
be within the bounds of the alley depended on whether the alley (357) 
had been widened by dedication and user. The alley had originally 
been laid off i n  1890, 15  feet v-ide, but it was claimed that subsequently 
the heirs to the property, i n  the partition thereof, had set the houses 
back and made the alley 18 feet wider, and tha t  i t  had been recognized 
and used by the public as of that  width, adversely and of right, for more 
than twenty years. There mas evidence to that  effect, and the city 
revoked the license until this matter could be determined. 

I n  this action t h  jury found that the width of the alley had not been 
increased, and while the issue, "Did the defendant unlawfully refuse to 
issue the permit for building the house?" was found in the affirmatiw, 
the word "unlawfully" must be treated as surplusage, for that  was s 
conclusion of lam and not justified by the el-idence any further than 
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meaning that the plaintiff was entitled to have such license issued, which 
should have been the form of the issue. 

The second issue, "Were plaintiffs prevented from using and building 
on their property by threats of indictment arbitrarily made by defend- 
ant?" the court should have instructed the jury to answer "No." The 
evidence mas that 0. B. Eaton, the witness for the defendant, told the 
plaintiff's foreman that the permit to build the additional room had 
been withdrawn and that it would be a violation of the ordinance to  
proceed with the building until the matter was settled and would make 
him liable for indictment, which was correct. 

The charter of the defendant provides: "The board of aldermen shall 
hare the power to enact ordinances in such form as they may deem 
advisable, as follows: . . . To grant permits for the construction of 
buildings and other structures, and to prohibit the construction of any 
building or structure which in the judgment of the board of aldermen 
may be a nuisance or of injury to adjacent property or to the general 
public; . . . to regulate and control the character of buildings 
which shall be constructed or permitted to be and remain in any part of 
the city of Winston; . . . to define and establish fire limits and 
prevent the location of wooden or other buildings vithin said fire limits 
and in any part of the city where they may increase the danger of fire; 
to regulate and describe what character of buildings shall be constructed 
within the said limits, and provide for the conditions under which such 
buildings may be erected." 

In  pursuance of this authority, the defendant enacted the following 
ordinance : 

"Erecting building witlzot~t permit. I t  shall be unlawful for any 
person, firm, or corporation to erect any building within the corporate 

limits of the city of Winston without first submitting the plan of 
(358) the same to the mayor and chairman of the street committee and 

receiving a written or printed permit signed by the mayor and 
said chairman to erect the same. Any person, firm, or corporation vio- 
lating the foregoing ordinance shall be fined $25; and in case any per- 
son, firm, or corporation in violation of said ordinance persists in the 
erection of any building after notice is served on him, signed by the 
mayor of the city of Winston, notifying him to suspend the building 
thereof, each day or part of a day that such person, firm, or corporation 
so persists in building shall constitute a separate offense." 

The exercise of the power to grant or refuse the license to erect a 
building mas a governmental function, and if, as a jury finds in this case, 
the reason given for the refusal of the license was erroneous, the plain- 
tiff's remedy was by a mandamus, which has been awarded them; but in 
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no aspect would the city be liable in an action for damages, and a non- 
suit should have been granted on the third issue, for r o  cause of action 
had been stated in that respect. 

I f  the officials charged with the exercise of the duty should have cor- 
ruptly or oppressively refused the license asked, an action might have 
been laid against them individually; but there is no such allegation in 
the pleadings. They are not parties individually, and there is no proof 
tending to sustain such charge against them if it had been made. The 
city, even in that event, would not be liable in damages for such conduct 
on the part of its officials. Jlcllhenney v. Wilmington, 127 N. C., 146 
N. C. (see Anno. Ed.). These principles are elementary law, and need 
not%e reiterated, Price v. Road Trustees, 172 N. C., 84. 

A municipal corporation has a double character. I n  one aspect i t  is 
a representative of the sovereign charged with certain governmental, 
legislative, judicial, and discretionary powers and duties; in the other 
i t  is similar to a private corporation, with duties purely ministerial, 
corporate, or private, with powers granted of a business nature for the 
especial emolument or benefit of the municipality. The rule is well 
settled that in the former capacity the corporation is liable to an action 
for damages resulting from the conduct of its agents only where a statute 
imposes such liability. When such officers are discharging a gorern- 
mental duty, or exercising the police power, or acting in a matter com- 
mitted to their discretion the municipality is not liable. 2 McQuillin 
Xunicipal Corporations, secs. 889, 894, pp. 5414, 5416, 5417. For 
instance, no liability attaches for the wrongful refusal to issue a permit. 
Bretter v. Moberley, 131 Mo. App., 172. 

To allow damages for so erroneous or eren arbitrary determination in 
the field of municipal actirities is contrary to well settled lam. I11 

Burford I!. Grand Rapids, 53 Mich.. 98, Judge Cooley said that 
the decision of the town authorities had been "made in the exer- (359) 
cise of its powers in its discretionary and governmental field over 
a subject confided by the State to its judgment, and is presumptively 
correct. But whether correct or not, no appeal from that judgment to 
court and jury has been provided for, and, therefore, none can be had. 
An indirect appeal by suit against the city to establish a liability against 
it for an erroneous legislative determination is not only not provided for, 
but it would be opposed to a principle as well settled and as familiar as 
any in government." 

To the same purport are our own decisions abore cited or, referred to. 
While the first issue is incorrect in form, the fact seems to h a ~ ~ e  been 
properly determined by the jury that the alleyway was only 15 feet wide, 
and the judgment for the mandamus is not reversed. But the other 
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exceptions a r e  sustained. T h e  plaintiff i s  not  entitled to  recover a n y  
damages, a n d  will p a y  t h e  costs of th i s  appeal.  

E r r o r .  

ALLEX, J. I concur i n  t h e  result holding t h a t  t h e  defendant is  not 
liable i n  damages on the  facts  appearing i n  t h e  record, but  I do not wish 
t o  be understood a s  agreeing tha t  the ordinance under  consideration is 
valid. 

O n  the  contrary, I th ink  i t  comes under  the  condemnation of 8. v. 
Tenant, 110 N.  C., 609, which h a s  been approved i n  Rosenbaum v. A7ezu 
Bern, 118 N.  C., 97; X. v. Eubanks, 154 N.  C., 631; 8. v. Lawir~g, 164 
N. C., 495. 

WALKER, J.) concurs i n  t h e  above opinion of JUSTICE ALLEN. 

C. S. LAWRENCE r. H. E. NISSEN a m  THE BOARD O F  ALDERMEN O F  
WINSTOIN-SALEM. 

(Filed 11 April, 1917.) 

1. Municipal Corporations-Cities and  Towns-Police Powers-Health- 
Ordinances-Hospitals-Courts. 

An ordinance of a municipal corporation declaring hospitals within the 
city limits, where surgical operations a r e  performed, etc., for pay. a nuis- 
ance to adjacent property owners and prohibiting them within 100 feet of 
a building or house used or occupied a s  a residence, when within the 
powers conferred by the Legislature, will not be declared unreasonable or 
invalid by the courts. 

2. Same-Presumptions. 
There is  a strong presumption of the validity of an ordinance passed, 

with legislative authority, looking to the health of the residents within a 
municipality; and the courts will not pass upon the reasonableness of 
the ordinance with reference to existing conditions, when such could exist 
and justify it. 

3. Municipal Corporations-Cities and Towns-Health-Ordinance-Nui- 
sante-Injunction. 

Where the enforcement of an ordinance prohibiting the erection of a 
hospital is sought to be enjoined, and the authority to enforce it  has been 
given by statute, i t  is not necessary for the courts to pass upon the ques- 
tion as  to whether a hospital is a nuisance per sc: in order to refuse the 
injunction. 
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4. Constitutional Law-Municipal Corporations-Cities and Towns-Dis- 

An ordinance of a municipality passed under legislative authority, pro- 
hibiting the existence of hospitals, for pay, within a certain distance of 
dwellings therein, etc., is not objectionable as discriminative in favor of 
strictly charitable institutions of this character, or class legislation pro- 
hibited by Fourteenth dmendment to the Federal Constitution. 

WALKER and ALLEN. JJ., dissenting. 

PROCEEDINGS in mandamus, heard by Harding, J., at chambers, (360) 
in the city of Winston-Salem, FORSYTIX County, on 13 March, 1917. 

His Honor dismissed the proceedings and the plaintiff appealed. 

Hustings, Stephenson & Wicker for plaintiff. 
Xanly, Hendren & Womble for defendants. 

BROWIV, J. The object of this proceeding is to compel the defendants 
to issue to plaintiff a building permit for the erection of a private hos- 
pital upon a certain lot within the corporate limits of the city of Win- 
ston-Salem. 

The Court finds that the building is to be erected on a lot belonging 
to plaintiff and used as a private hospital to be conducted for pay; that 
it is for surgical cases only, and that patients suffering with contagious 
or infectious diseases will not be admitted. 

The west side of the building will be 6 feet from the property line on 
west side and 12 feet from the east side of the residence occupied by 
Thomas Patterson. 

The charter of the city confers power "to define and condemn nui- 
sances . . . to grant permits for the construction of buildings and 
other structures, and to prohibit the construction of any building or 
structure which in the judgment of the board of aldermen may be a 
nuisance or of injury to adjacent property or to the general pub- 
lic; to regulate and coxtrol the character of buildings which shall (361) 
be constructed or permitted to bc or remain in any part of the City 
of Winston-Salem, with a right to declare the same a nuisance or unsafe, 
and cause their demolition or removal." 

Pursuant to this grant of power, the board of aldermen enacted an 
ordinance as follows : 

"Be it Ordained, That the construction, operation, or maintenance of 
a hospital or place or institution of like character where sick or diseased 
persons are treated or surgical operations performed for pay, within the 
corporate limits of the city of Winston-Salem, and within 100 feet of a 
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building or house used or occupied as a residence, is hereby declared to 
be a nuisance, or injury to adjacent property, and to the general pablic, 
and the same is hereby prohibited." 

I t  is contended by plaintiff that the ordinance is void: (1) Because it 
is unreasonable, and the municipal authorities cannot declare that to be 
nuisance which is not so at  common law or made so by statute. (2) Ee- 
cause the ordinance is discriminative. 

Courts are slow to declare municipal ordinances invalid, especially 
where enacted in pursuance of valid legislative authority. There is a 
strong presumption in favor of their reasonableness. Judges may not 
agree with the municipal authorities always in thinking an ordinance 
wise, but such representatives of the people may be trusted to understand 
their own requirements better than the courts. 

I t  is not necessary that we hold that a hospital is p e r  se a nuisance. 
We are not asked by adjacent residents to restrain from building it upon 
that ground. We are asked to compel defendants to issue a permit to 
erect the hospital upon the ground that the ordinance prohibiting it is 
unreasonable and beyond the power of the municipality to enact. 

The enactment of such an ordinance is plainly within the powers 
conferred by the Legislature, for the aldermen are vested with power 
not only to grant building permits, but to prohibit the construction of 
buildings or structures that may be a nuisance or injurious to adjacent 
property. Having the authority to enact the ordinance, the reasonable- 
ness of i t  is not a matter for us. S. v. Rice, 158 K. C., 640. 

The power of a court to declare an ordinance unreasonable and, there- 
fore, void is practically restricted to cases in which the Legislature has 
enacted nothing on the subject-matter of the ordinance, and coiisequentlg 
to cases in which the ordinance was passed under the supposed power of 
the corporation merely. Coal Pleet  v. Jeffersonville,  112 Ind., 15, 19. 
This distinction has been noted and observed in this State. IS. v. Ray, 

131 N. C., 814; IS. v. Thomas, 118 3. C., 1221, 1225, 1226. 

(362) Says Mr. McQuillin (2 Mun. Corps., secs. 124-25) : "In brief, 
if passed by virtue of express pomer, an ordinance cannot be set 

aside by a court for mere unreasonableness, since questions as to the 
wisdom and expediency of a regulation rests alone with the lawmaking 
power." 

Neither is  it necessary that we should find that conditions actually 
exist that require the enactment of the ordinance. I t  is sufficient if a 
state of facts could exist which would justify it. As said by the Supreme 
Court of the Uni~ed  States in the case of Hunn v. I l l inois ,  94 U. S., 
113: "For our purposes we must assume that if a state of facts could 
exist that would justify such legislation, it actually did exist when the 
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statute now under consideration was passed. For us the question is one 
of pox-er, not of expediency. I f  no state of circumstances could exist to 
justify such a statute, then we may declare this one void, because in 
excess of the legislative power of the State; but if it could, me must 
presume it did. Of the propriety of legislative interference within the 
scope of legislative power, the Legislature is the exclusive judge." 

This ordinance is preventive in character and intended to protect the 
comfort, health, and safety of the citizens. As said in Shelby v. Pozuer 
Go., 155 N. C., 201: "Such legislation is preventive, and to limit it to  
cases where actual injury is shown to have occurred mould be to deprive 
it of its most effective force. To be of value, such laws must be abIe to 
restrain acts which have a tendency to produce public injury." 

A hospital may not be a nuisance per se, but it may become such 
because of its location or by reason of the manner in which it is con- 
ducted. Hosp i ta l  L;. Bomtjes, 207 Ill., 553; 39 8. and E. Anno. Cases, 
126, notes. 

Discussing this subject, the Supreme Court of Kansas, in Sfatler v. 
Roclzelle, 83 Kans., 86, said: "However carefully the hospital may be 
constructed and however worthy the institution might be, its mere pres- 
ence, n-hich would necessarily be manifested in various ways, would 
make the neighborhood less desirable for residential purposes, not to 
the orersensitive alone, but to persons of normal sensibility." 

I n  sustaining the validity of an act similar in its purport to the ordi- 
nance under consideration the Supreme Court of Pennsylvania said: 
"That the prohibition of hospitals, therefore, in crowded communities, 
has a real and substantial relation to the protection of the public health 
in general must also be admitted. Whether the relation is or is not so 
close as to justify the prohibition of the building of a hospital is a 
matter purely for legislative determination, and cannot be reviewed by 
this Court." ConzmonweaZth v. Hosp i ta l ,  198 Pa., St., 279. 

I n  Reinmm v. Li t t l e  Rock, 237 U. S., 170, the Supreme Court 
said: "Therefore, the argument that a livery stable is not a (363) 
nuisance per se is beside the question. I t  is clearly within the 
police pom-er of the State to regulate the business and to that end to 
declare that in particular circumstances and in particular localities a 
livery stable shall be deemed a nuisance in fact and in law prorided the 
pourer is not exerted arbitrarily or with unjust discrimination so as to 
infringe upon rights guaranteed by the fourteenth amendment." 

The same principle of lam is recognized by the English courts. In 
W h i t e  c. Morley ,  2 Q. B., 34, it is said: "Where a thing is of a character 
that it can be a nuisance, then it is almost always for the local authority, 
which has the power to make the by-law, to say whether it shall be 
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declared a nuisance and an annoyance in  the particular locality in respect 
to which they make the by-laws. The court will say the by-la~v may be 
unreasonable if they think the act forbidden cannot be a nuisance; but 
they will not, as a rule, if they think it could be a nuisance, interfere 
with the discretion of the local authority as to whether or not it should 
be forbidden in that particular locality." 

The other objection to the ordinance is that it is unduly discrimina- 
tive in that it applies only to hospitals established for profit and not 
for charity, and thus violates the fourteenth amendment. 

We are not impressed by the force of the objection. The di~criinina- 
tions which are open to objection are those where persons engaged in the 
same business are subjected to different restrictions or are held entitled 
to different privileges under the same conditions. I t  is only then that 
the discrimination can be said to impair that equal right which all can 
claim in  the enforcement of the l a m .  This is the rule laid down by the 
Supreme Court of the United States in 800% Hing 2%. Crowley, 113 U. S., 
709. 

I t  is those restrictions imposed upon one class of persons engaged in a 
particular business, which are not imposed upon others engaged in the 
same business and under like conditions, that impair the equal right 
which all can claim in the enforcement of the laws. 

I n  Barbier  v. Connolly,  113 U. S., 32, X r .  Just ice  Field said : "Class 
legislation, discriminating against some and fa7-oring others, is pro- 
hibited, but legislation which, in carrying out a public purpoae, is 
limited in its application, if within the sphere of its operation it affects 
alike all persons similarly situated, is not within the amendment.'' 

Upon this principle, the Supreme Court of Pennsylvania, in Philadel- 
phia v. Brabender,  201 Pa. St., 574, sustained an ordinance prohibiting 
the casting of advertisements, handbills, and circulars into the vestibules 
of dwelling-houseg and did not prohibit the casting of newspapers and 

addressed envelopes containing advertisements. 
(364) The Court quoted largely from Soon H i n g  v. Crotoley, supra, 

and said: T o r  can we see that an invidious discrimination is 
made against any one by the ordinance. A11 persons are treated alike 
and subject to the same restrictions. True, the ordinance exempts from 
its operation newspapers and addressed envelopes, but evidently not for 
the purpose of favoring those who advertise in that way, but because in 
the judgment of the municipal authorities there was not the same neces- 
sity for prohibiting the delirery of newspapers and addressed envelopes 
to the persons for whom they are intended in that way. This discrimi- 
nates against no persons or class of persons, and surely it is not for the 
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defendant to say that the ordinance is void because it does not prohibit 
other acts equally as mischievous as the acts prohibited." 

This Court, in S. v. Aladlin, 170 N. C., 682, following the same line 
of authority, held that an ordinance permitting drug stores to remain 
open on Sunday and to sell cigars, tobacco, and soft drinks, was not an 
u&wful discrimination in favor of druggists against other persons 
engaged in general merchandise who sold such articles on week days, 
but were required to close their places of business on Sundays. 

The establishment and conduct of hospitals for pay is noTT a recog- 
nized and established business. I t  is rare to find a city or town of any 
size n-ithout such institutions. These hospitals are generally established, 
owned, and conducted by members of the medical profession for their 
own convenience and profit. No one is engaged in the business of estab- 
lishing and conducting hospitals for charity. 

There are public hospitals in large cities with charity wards as well 
as pay wards in them, established and conducted by the municipal gov- 
ernment or by trustees of some endowment fund donated by philan- 
thropy, but the establishment of charitable hospitals is in no sense a 
recognized business. 

F& this reason it is probable the board of aldermen did not consider 
i t  necessary or important to embrace charity hospitals within the ordi- 
nance, deeming the erection of one by some local philanthropist a remote 
possibility which could be attended to in the future if application for a 
building permit should be made. 

The judgment of the Superior Court is 
Affirmed. 

WALKER and ALLEN, JJ., dissent. 

Ci ted:  8. v. Xirkpatm'ck, 179 N.C. 750, 751; 8. c. Stozue, 190 N.C. 80, 
81, 86; Rizze27 v. Goldsboro, 192 N.C. 356, 361; Wake Forest v. Xedlin, 
199 N.C. 85; King 1;. Ward, 207 N.C. 784; Shuford v. Waynes?i'ille, 214 
N.C. 138; Xuddrtdlz 2;. Charlotte, 223 N.C. 633; Clinton v. Ross, 226 
N.C. 689; 8. v. Sfallings, 230 N.C. 255; Cab Co. v. Shaw, 232 N.C. 143; 
X. v. lVcQee, 237 N.C. 641. 
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(Filed 18 April; 1917. j 

11. Wills-Personalty-Continent Remainders. 
Personal property may be bequeathed upon succei~1ve contingent in- 

terests in the same manner lands may be transferred bx deed or testa- 
mentary disposition. 

2;. Corporations-Shares-Transfer - Trusts - Rights of Shareholders - 
Sotice-Executors and Administrators-Contingent Interests. 

Officials of a corporation upon whose books its shares are traniferable 
act as  trustees for  the shareholders, and as  such owe them the duty of 
exercising care and diligence therein; and where such transfer has been 
made a t  the instance of an executor to a devisee owning a contingent 
interest, with limitation over, the officials of the company making the 
transfer and issuing the shares thereon, and their successors, are fixed 
with knowledge both of the terms of the nil1 and the fact that it was not 
done in the proper course of administration, which knowledge is imputed 
to the corporation; and the corporation is liable to the ulterior owner, 
upon the happening of the contingency, for the nine of the shares thus 
wrongfully transferred. 

9. Statute of Limitations-Corporations-Transfer of Shares-Contingent 
Interests-Conversion. 

Where a contingent interest in shares of stock has rested by will in the 
remainderman after the death of the first beneficiary. and he brings his 
action against the corporation wrongfully transferring them. for the stock 
or its value within three years of the happening of the contingency. the 
action is not for a conversion, and the statute of limitations will not bar it. 

CIVIL ACTION, tried before 0. H. Allen, J., at November Term, 1916, 
of EDGECOXBE. 

This is an action to recover four shares of stock, or the value thereof, 
bequeathed in item 12 of the will of Xoses Baker, the plaintiffs being 
the next of kin referred to in said item, tried on the following agreed 
fzcts : 

I. Moses Baker died, in 1657, a resident of Edgecombe County, North 
Carolina. I n  August, 1857, his last will and testament 1X-a~ duly admitted 
to probate, the material part of which is as follonx: 

'"tern 12th. I give and bequeath unto my grandsons, John Baker 
and Jesse Baker, negro man Ben and my 'Ruffin tract of land.' adjoicing 
the lands of Samuel P. Jenkins, and containing about 200 acres; also 
two shares each of Wilmington and Raleigh railroad stock. I f  either of 
them shall die without issue, I give the share of the one so dying in all 
property given or devised to them in this instrument to the sur- 
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vivor; and if both shall die, leaving no issue, then I give, devise, (366) 
and bequeath the lands, slaves, and other property to their next 
of kin, in equal degree, who shall be of the issue of my body, except 
Kaomi drmstrong, wife of Baker hrmstrong, and, her sister, Martha 
Ann Baker, it being intended that they or their issue shall under no cir- 
cumstances inherit any portion of my estate, either directly or i11- 
directly." 

The executor therein named, William S. Baker, duly qhalified and 
letters testamentary were duly issued to him. 

2. At the time the will became effective, Moses Baker, testator, held 
and owned nineteen (19) shares of stock, a portion of which vias the 
stock referred to in paragraph 12 of the will, in the corporation, Wil- 
mington and Raleigh Railroad Company, whose name was by act of the 
North Carolina Legislature changed to Wilmington and Weldon Rail- 
road Company on 14 February, 1855. 

3. On 13 November, 1857, William S. Baker, the duly appointed and 
qualified executor of the will of Moses Baker, as such executor. surren- 
dered certificates for nineteen shares of stock then standing in the name 
of the testator on the books of the Wilnlington and Weldon Railroad 
Gompany, the then name of the conipany, and the said WiImington and 
Weldon Railroad Company, at his request, issued new certificates, among 
which was one certificate for two (2) shares to John Baker and one 
certificate for two (2 )  shares to Jesse Baker. 

4. The John and Jesse Baker to whom such certificates were issued 
were the John and Jesse named as legatees in paragraph 12 of Noses 
Baker's will. That Jesse Baker died in 1863 without issue. 

5. Thereafter, and on 12 January, 1866, the certificate for two (2)  
shares which had been issued to John Baker mas delirered to the Wil- 
mington and Weldon Railroad Company by John Baker, and the cer- 
tificate which had been issued to Jesse Baker for two shares was like- 
wise delivered to the Wilmington and Weldon Railroad Company, and 
the four (4)  shares of stock were canceled on the books of the company 
and a new certificate or certificates therefor issued and deliyered to one 
John I. Proctor. 

6. I n  1900 the Wilmington and Weldon Railroad Company mas 
merged in the Atlantic Coast Line Railroad Company, defendant herein. 

7. That among the terms of the merger agreement are the following: 
On 21 April, 1900, by the merger agreement, on page 14, the Wilmington 
and Weldon Railroad Company conveyed to the Atlantic Coast Line 
Railroad Company all its property, rights, franchises, etc.; sub- 
ject, however, to all existing liens thereon and all the liabilities of (367) 
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the said Vilmington and Weldon Railroad Company of every kind and 
nature. 

8. John Baker died in 1913, leaving no issue. 
9. Pr ior  to the commencement of this action, plaintiffs demanded of 

defendant the certificates of stock above described, and any stock issued 
in lieu thereof, and all increment, rights, and property accruing thereto, 
and same has been refused. This action was commenced within one year 
after the death of John  Baker. 

Judgment was entered in favor of the plaintiffs, and the defendant 
excepted and appealed. 

C. 111. T .  Fountain d 8on and Henry Sfaton for plainfiffs. 
P. A. W i l c o s ,  F .  S. Spruil7, John L. Bridges and W .  A. Totunes for 

defendant. 

ALLEN, J. A t  common law the o ~ n e r s h i p  of personal property was 
absolute and incapable of division into successive interests, but this mas 
modified by the English courts to permit the disposition of such property 
by ~ o i l l ,  but not by deed, upon the same terms and in the same manner 
as real property, and this State has followed and adopted the later doc- 
trine. 24 A. and E .  Enc., 436 et seq., and cases cited in  the note. 

The plaintiffs, then, hare  an interest in the stock in controversy, and 
their right to recover is dependent upon establishing that the defendant 
has participated in the wrongful transfer of stock, in which they bad 
an interest, thereby depriving them of their property, and the correct 
solution of the question involved requires an investigation of the rela- 
tion existing between the corporation and the stockholder, and of the 
duty on-ing by one to the other in reference to the transfer of stock, be- 
cause if there is no duty there is  no liability, and, on the other hand, if 
there is a duty, which the defendant has failed to perform, causing 
damage to the plaintiffs, the defendant is responsible. 

The usual method of transferring stock is for the holder of the share 
to indorse thereon a written transfer or authority to transfer, and to 
d e l i ~ e r  the certificate to the transferee, who in turn delivers it to the 
corporation, which, if satisfied of the genuineness of the signature of 
the holder and of the identity of the transferee, takes up  the old certifi- 
cate and issues a new one, so that  ordinarily a transfer is not completed 
without the active participation of the corporation. 

The corporation is the "custodian of the shares" (Leury ?;. Bank, 131 
La., 30) and is a trustee for the shareholder. Bayard v. Bank, 52 Pa. 
St., 235; Tafft v. R. R., 84 Cal., 131; Leury v. Bank, Anno. Cases, 1913 
E, 1174; Cox v. Bank, 119 N. C., 302. 
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The Court says in the case from Pennsylvania: "That a bank (368) 
or other corporation, and also these defendants, are trustees to a 
certain extent for stockholders-that is, for the protection of individual 
interests-cannot be denied. They are alike trustees of the property and 
of the title of each oxmer. They have in their keeping the primary 
evidence of title, and they are justly held to proper diligence and care 
in its preseruation. From this it results that they may rightfully de- 
mand evidence of authority to make a transfer before they permit it to 
be made. Their own safety requires that they be satisfied of the right 
of the person proposing to make a transfer to do what he proposes. 
Generally, sufficient evidence of such right is found in the possession of 
legal title to the stock. Yet it is well settled that it is not in all eases 
sufficient, notwithstanding that the true equitable ownership may be in 
some other than the holder of the legal title, and a transfer niay be a 
gross wrong to such an equitable owner. To that wrong the corporation 
or keepers of the register make themselves parties, if, v i th  knowledge 
that there is no equitable right to transfer, they permit it to be done. 
And, in equity, whatever puts a party upou inquiry is notice of what 
inquiry must reveal. The real difficulty is in determining horn- far  it is 
the duty of the transferer to inquire. Bayard v. Bade, 52 Pa. St., 232, 
quoted in Tafff 1 1 .  R. R., 84 Gal., 131. 

Our Court lays down the same doctrine in the Cor  case, as follows: 
"The rights of stocklzolders and persons interested in stock are placed 
by lam under the protection of the bank, so far as concerns the transfer 
on its books. The defendant bank, as a corporation, is made the cus- 
todian of the shares of its stockholders, and is clothed with p0TWr to 
protect the rights of erery one from unauthorized transfer. I t  is a 
trust placed in its hands for the protection of individual interests, as 
r ~ ~ e l l  as its own, and, like every other trustee, i t  is bound to execute the 
trust rvith proper diligence and care, and is responsible for any loss 
sustained by its negligence or misconduct." 

These authorities and others also establish the principle that the cor- 
poration, as trustee, owes the duty to the shareholder of care and dili- 
gence; that it has the right and it is its duty to make inquiry as to the 
authority of one asking for a transfer of stock; and that if put on 
inquiry i t  has notice of all the inquiry would reveal. 

"For the protection of the lawful owner of the shares, the corporation 
is bound to use reasonable care in the issue of certificates; if by the 
form of the certificate or otherwise the corporation has notice that the 
preseilt holder is not the absolute owner, but holds the shares by such 
a title that he may not have authority to transfer them, the corpo- 
ration is not obliged, without eaidence of such authority, to issue a 
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(369) certificate to his assignee; and if, without making any inquiry, 
i t  does issue a new certificate, and the rightful owner is injured 

by its negligence and wrongful act, the corporation is liable without 
proof of fraud and collusion." Loring v. Salisbury Mills, I25 Mass., 
150. 

"The fact that stock is assigned by one other than the person to whom 
i t  mas issued devolves upon a corporation, when called upon to transfer 
the shares and issue a new certificate, the duty  of inquiry as to the 
power of the assignor to make the assignment." Xmith v. R. R. (Tenn.), 
18 S. W., 547. 

I f ,  therefore, an  agent makes demand on the corporation for a trans- 
fer  of stock i t  must look to the pover of attorney; if an administrator, 
to his letters; and if an executor, to the will, because these are the 
sources of power; and in the case of an  executor, as it is its duty to  
make inquiry, it  is fixed 17-ith knowledge of the contents of the will. 

"Knowledge of the contents of a will on the part of a corporation is 
presumed by law from its knowledge of the fact that there is a will upon 
the terms of which the title to its stock is made to depend. A corpora- 
tion whose stock is, as in this case, transferable only on the books of the 
company is made the custodian of the shares, and is clothed with power 
t o  protect the rights of shareholders from unauthorized transfers. With 
this power there exists the duty that rests on all trustees: to protect, so 
f a r  as the exercise of proper diligence and care can do so, the interests 
of the cestui g u e  t r u ~ f ;  and it must respond in damages for any injury 
sustained in consequence of its negligence or misconduct." Caull~ins v. 
Gas Light Co., 4 A. S. X., 794 (85 Tenn., 683). 

"In Stetcart's case, 53  Md., 575, the Court says: 'The fact that Simms 
and Tyson, in making these transfers, professed to act as executors of 
Johnson, the deceased stockholder, gave the company or its officers, to  
whom superintendence of transfers u-as committed, actual notice that 
Johnson left a will which TTas open to inspection upon the public record, 
and made the company chargeable to the same extent as if such officers 
had actually read it and thereby made themsehes acquainted with its 
contents. The company, therefore. must be dealt with as if it  had actuai 
knowledge of the provisions of that  will a t  the time the first transfer was 
proposed to  be made. This proposition v a s  expressly decided by Chief 
Justice Taney  in the case of Lowry u. T h e  Commercial and Fwmers 
Bad., Taney  310.' This decision by J u d g e  Taney has been adopted 
throughout the country now as the law, and is the leading case on the 
subject." Alarbury v. Ehlen, 72  Md., 206. 

"The fact that the proposed transfer was to be made by an  executrix 
was notice of the existence of the will. An examination of the mill, the 
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production of which, or a certified copy of the record of which, he 
could have required, would have disclosed the true state of the (370) 
title to the stock. I t  was negligence in him to rely upon the 
statement of Whitaker as to the ownership, instead of consulting the 
will, and if loss is to result i t  should be borne by the bank, whose agent 
he was, and not by the complainants." Peck 7). Bank (R. I.), 7 L. R. d., 
831. 

"After n l a h r e  consideration of all the cases cited and the text in the 
law books to which our attention has been called, our opinion is: First, 
that  where a transfer of stock of a corporation is made on its books by 
an executor, the corporation is fixed with a knowledge tha t  there is a 
will, and is chargeable with a knowledge of its contents to the same extent 
as if the officers had actually read it." Wooten 7;. R. R., 128 N. C., 126. 

The  defendant not only had notice that  there was a will and of its 
contents a t  the time of the transfer to the tm7o legatees, but also that  the 
transfer was not being made in the ordinary course of administration 
for the purpose of procuring assets with which to pay debts. 

This appears from the fact that the executor did not have an  order of 
sale, which is required by our statute (Rev., sec. 64), and because the 
transfer was made to the legatees named in the mill. 

This question was dealt with in Weyer v. Bank, 57 Ind., 209, in which 
an administrator de bonis non c. t. a. recovered the value of certain stock 
from a corporation because it had permitted a transfer a t  the request of 
an executor, without requiring him to produce an order of court authoriz- 
ing the sale, in which the Court says: ('At common law an  executor or 
administrator had the same property in and, of course, the same povers 
orer the personal effects or estate of his decedent that such decedent had 
at and before his death. . . . The power to sell the personal prop- 
erty of the decedent still exists in the executor or administrator, but 
the modes of sale and the power to sell are given and prescribed by 
statute. . . . For  the reasons given, we hold that section 60 of the 
act p r o ~ ~ i d i n g  for the settlement of decedents' estates, etc., is mandatory 
in its proaisions and tha t  an executor or administrator cannot sell the 
personal property of his decedent, or any part thereof, a t  private sale 
nithcut  having been authorized so to do by an  order of the court having 
juridict ion of the administration of his decedent's estate. . . . The 
appellees in this case were bound to know that the executor of Mrs. 
Shippen could not make a valid and legal sale and transfer of said stock 
at pril-ate sale until he had been first authorized so to do by an  order of 
the proper court; for such is the law of this State, which citizens, indi- 
viduals and corporate, are conclusively presumed to know." 
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(371) "Where by statute executor's sales are to be a t  public auction, 
the corporation is bound to ascertain whether the statute was com- 

plied with, and is liable for allowing the registry when the sale was a 
private one." Cook Corp., vol. 1, see. 330. 

I t  is also accepted that notice to the officers of corporations is notice 
to the corporations, and that  no subsequent change of officers requires new 
notice of the facts (Bank v. Xeton, 1 Pet., 309), which principle was 
applied in Robinson v. B. of L. P. and E., 170 N. C., 546, so as to affect 
the defendant ~v i th  notice, a t  the time of issuing a policy of insurance in  
1907, of the contents of an application for insurance filed n-ith the wm- 
pany in 1891. 

Applying these principles to the facts agreed, the defendant kne~1- when 
i t  issued the shares of stock to John and Jesse Baker in 1857 that each 
had an  interest in the stock which would be defeated upon his dying 
without issue, and subsequently, in 1866, when at the request of John  
Baker i t  issued the four shares to  John I. Proctor, i t  knew that John  
Baker mas then alive; that  if he died without issue the plaintiffs in this 
action would be entitled to the stock it was then issuing, and that the 
transfer absolutely and without any restrictions mould defeat the rights 
of the plaintiffs unless it, the defendant, was held liable i n  damages. 

This is a clear breach of duty and a failure to exercise ordinary care 
and diligence, for which the defendant must be held responsible. 

Tf i t  be conceded that the executor had the right i n  the first instance 
to have the stock transferred to the owners of the defeasible estate, this 
does not affect the question of liability, as the wrong done to the plain- 
tiffs, which caused the loss of their stock, was in  permitting and aiding 
in  the sale to Proctor, mhen the defendant knew, in lam, that  the seller 
did not h a m  an absolute estate, and tha t  if he died without issue the 
stock would belong to the plaintiffs. 

When it i s  once established that  the corporation has notice of the con- 
tents of the mill mhen a transfer is made by an  executor, the case of Cox 
v. Bank, 119 N. C., 302, is almost directly in point on every question 
raised by the appeal, and that  case is strongly supported by the subse- 
quent case of Wooten v. R. R., 128 N. C., 119, which differs from this 
and the Cox case in that the stock transferred in  the Wooten case stood 
on the books of the company i n  the name of a trustee. 

The Court says in  the Cox case: "The case, then, is this: On the one 
hand, the original stock stood on the books in  the name of the testator, 
with actual knowledge of the contents of the will, wherein this stock 
was directed to be held by trustees for successive parties, including said 

Frances for life; and about two years after the testator's death 
(372) said life tenant presented said stock to the bank and demanded 
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new certificates for the absolute interest in  the original stock. On 
the other hand, the bank officer sees on the back of the certificate what 
is in form, and purports to be, a sale for value, signed by the executor, 
one of ~vhom is one of the trustees appointed in  the d l .  We are led 
to the conclusion that a prudent business man with these facts before 
him would have made further inquiry, which was easily done by looking 
at the executors' returns in the clerk's office, or by asking the executors 
thernsel~es, or by simply asking the life tenant, Frances, when she 
demanded new stock at  the counter of the bank, what mas the truth of 
the matter. But nothing of this kind was done. We think, therefore, 
that the defendant and its officers were negligent in this respect, and are 
lialsle for the loss of the plaintiff in consequence thereof." 

The case of Albert v. Bank, 2 Nd., 159, if opposed to the conclusion 
reached by us, would be overruled by the later decisions of that Court; 
but there is no conflict, because in that case the stock in controversy did 
not belong to the testator, but was bought by the executor, and was of 
course not referred to in the will. 

Nor does Smith v. R. R., 9 1  Tenn., 221, which is the only authority 
cited by the learned author of Cook on Corporations (vol. 1, see. 330) in 
support of the statement that the corporation is not affected with notice 
of the contents of a will when the transfer is made by an executor, jus- 
tify that conclusion, because in the Smi th  case the transfer vas made 
by an administrator, and there is clear intimation in the opinion that 
if he had added "cum testamento annexo" to his signature, which wis 
his true position, that the corporation would have been held to have 
knoll-ledge of the will and its contents, which is the doctrine of the earlier 
case of Caulkins v. Gas Light Co., 65 Tenn., 683. 

This ruling imposes no burden on the corporation, because it can 
require the production of the will and may issue a new certificate under 
its prorisions, which will protect it and others interested in the stock, 
while a contrary holding would enable the corporation and the executor 
to defeat the will of the testator and to destroy the property rights of 
legatees. 

The defense of the statute of limitations cannot avail the defendant, 
as mas decided in the Wooten case, supra. 

The plaintiffs are not suing for a conversion, but they are demanding 
their stock or its value, and their right did not accrue until the death of 
John Baker, which was within less than three years before action 
brought. 

Affirmed. 

Cited:  Pritchard v. Williams, 175 N.C. 324; Woodard v. Clark, 231 
K.C. 221; Woodard v. Clark, 236 N.C. 193, 194. 
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OWENS ?;. INSURANCE Co. 

( 3 7 3 )  
RACHEL OWENS, ADMIXI~TRATRIX, v. KORTH STATE LIFE 

INSURANCE COMPAITT ET AL. 

(Filed 18 April. 1917.) 

1. Insurance, Life-Pretnium Note&-Paymenb-Stipulations. 
The stipulation on the form of note given for a premium of life insur- 

ance that the policy shall be ~ o i d  if the note is not paid a t  maturity is a 
valid one, and a recovery on the policy contract will be denied when the 
note has not been paid accordingly, unless the insurer has waived this 
provipion. 

2. Insurance, Life-Premium Kotes-Interest. 
A premium note for life insurance a t  6 per cent interest draws that rate 

from its date unless otherwise specified (Rev., see. 1915). 

8. Same-Tender-Grounds for  Refusal. 
Where the money for the face value of a premium note without interest 

from its date has been tendered the insurer, before maturity, who refuses 
to receire it, stating that the insured, who ~ v a s  therl sick, must first get 
well enongh to come and arrange it himself, the failure to tender the 
interest on the note as well as  the principal will not avail as a defense 
for the insurer, in an action against it  upon the policy since matured by 
the death of the insured, the refusal being based upon an entirely different 
statement. 

4. Insurance, Life-Forfeiture-Premium Sotes-Tender - Judgments - 
Ikductions. 

A 5-alid tender made for the payment of a premium note for life insur- 
ance before its maturity is for the purpose of saving a forfeiture, and 
when refused by the insurer it is  not required to be kept good pro hac cite, 
in the sense that the money must a l w a ~ s  be ready and available, a s  in 
cases where the stopping of interest or court costs. etc., are invoh-ed: 
and it  is sufficient if the principal of the note and proper interebt is de- 
ducted from the amount of the recovery on the policy in the Superior 
Court. 

5. Judgnients-Verdict-Inte~pretation-Insurance, Life-Premium Kote 
-Tender. 

While the verdict of the jury must, as a general rule, establish the facts 
required to support the judgment, i t  may be interpreted and al lo~~~ecl  sig- 
nificance by reference to the pleadings, testimony, and charge of the court; 
and where upon an issue as to tender of payment for a premium note for 
life insurance the jury has responded "Yes," and in the principal sum of 
the note, leaving off 65 cents interest, and in applying the principle re- 
ferred to: Held ,  the verdict was sufficient to support a judgment ill the 
plaintiff's favor, especially as  the issue was inadvertently answered under 
the direction of the court. 
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! OW EN^ v. I a s u ~ a n c ~  Co. 

6. Insurance, Life-Forfeiture-Notes-Statutes. 

Semble, our statute, Gregory's Supplement. 4779a, wonld prevent a for- 
feiture under a life insurance policy, within a rear, under the circum- 
stances of this case. 

CIVIL ACTIOX. tried before Wins ton ,  J., and a jury at  October (374) 
Term, 1916, of CUXBERLAXD. 

The action mas to recover the amount of an  insurance policy for 
$1,000 issued by the company on James Holiday Od~ens, husband of 
administratrix. I t  mas proved or admitted that such a policy was issued 
on 23 August, 1915, the company taking a note for premium, $42.37, 
payable 1 Noaeniber, 1915, said note containing the specification, "at 
the rate of 6 per cent per annum," and the stipulation, further, that 
the policy should become "11ull and void" if the note was not paid at  
maturity. That payment of the note had beell postponed by agreement 
to 1 December, 1915; that in latter part of No~ember ,  1915, the insured 
was taken ill with pneumonia, and died therefrom on 6 December, 1915. 

Plaintiff alleged and testified that about 1 December, 1915, or just 
before, by direction of her husband, she brought the money for the 
premium note to the officers of the company and offered to pay same 
to the general manager, telling him that her husband was sick a t  home 
a t  the time; that the officer refused to receive the money, saying that 
"her husband mould have to na i t  till he got well and come and see about 
i t  himself," etc., and witness then put the money in one of the banks of 
the city. There Tvas evidence also offered to shorn that there uras a de- 
posit i n  the bank for James Holiday Owens of $70 on 27 November, 
1915. 

Defendant company denied liability, clainling that the policy v a s  
forfeited by reason of nonpayment of the premium note, and in  support 
of the plea the manager testified that plaintiff had never made any 
tender of this $48.37 nor had ever been to his office  hen he was there, 
and that  she had never seen him at  any time before the trial. 

On issues submitted the jury rendered the following verdict: 
Did Rachel Owens, for her husband, James Holiday Owens, tender 

to the defendant company or to its agents prior to 1 December, 1915, 
any sum of money in  payment of the premium note due 1 December, 
1915 : and if so, what sum did she tender ? Xliswer : "Yes ; $42.31." 

Judgment on the ~ ~ e r d i c t  for plaintiff, and defendant excepted and 
appealed. 

Cook. Le. Cook and J .  X. TTrilliford for plaintiff. 
Dickinson and Laird and Rousr and Rouse for defendant.  
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HOKE, J. Both the policy and the premium note contain the provi- 
sion tha t  the contract of insurance shall be null and void unless the 
premium note is paid, and our cases hold that  such a stipulation is valid, 
and unless the note is paid as promised, or the payment is in some way 
waived by the company, a recovery on the policy cannot be had. Xur- 
phy v. Ins. Co., 167 N. C., 334. I n  that  case the position as i t  prevails 

in this iurisdiction is stated as follows: "The deliver7 of a life 
(375) insurance policy absolute and unconditional is a waiver of the 

stipulation for a previous or contemporaneous payment of the 
first premium; and where the insurer has received the insured's llote for 
the payment of this premium upon condition that the policy shall be 
avoided unless the note is paid a t  maturity, the condition will be upheld 
unless the time for its payment has been postponed by valid agreement or 
the stipulation, made for the benefit of the company, has in some may 
been waived by it, or the company has so acted in reference to the matter 
as to induce the policyholder, in the exercise of reasonable business pru- 
dence, to believe that  prompt payment is not expected and that  forfeiture 
on that  account will not be insisted upon." 

I t  was objected for defendant (1) that the tender of the premium 
note, established by the verdict in this instance, will not ami l  the plain- 
tiff for the reason that  it mas not for the full amount, as, per contract, 
the note bore interest from date. ( 2 )  That  the tender mas not kept good. 

Under our statute, Revisal see. 1952, this note, we think, bore interest 
from date. While a note for the payment of money ordinarily dran-s 
interest from the time i t  is due, this statute enacts that  "When an  instru- 
ment provides for payment of interest without specifying the date from 
which i t  runs, i t  draws interest from date," and the stipulation in the 
note, ''at the rate of 6 per cent," is a sufficient expression to bring the 
same within the statute, and the tender in  the exact terms of the issue is 
not a valid tender, i n  that  it did not include the interest; but it is well 
understood that  when a tender is made, purporting to be the full amount, 
and there is an absolute refusal to accept on a specified ground that is 
untenable, the obligee is concluded and d l  not be heard to allege o t h ~ r  
and different ground for his refusal. Moynahan v. Moore, 9 Mich., 9 ;  
Brady v. Wells, 88 Neb., 554; 3 Elliott on Contracts, see. 1971; 3 Paige 
on Contracts, see. 1426. I n  -Voynahan's case it  was held: "that objection 
made a t  the time of the tender precludes all others, and if that is not 
well grounded the tender mill be held good." I n  Bmcly v. Wells: "When 
a tender is refused without objection to the sufficiency of the amount, 
but on other grounds, the tender m7ill be considered waived." On the 
facts i11 evidence and as accepted by the jury, this te~ider was refused on 
the ground that "insured would have to wait till he got well and could 
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come and see about i t  himself," and i t  is not now open to defendant to  
maintain that  the interest, about 60 cents a t  most, was not included i n  
the amount. And as to the second reason, that  the tender was not "kept 
good": The usual office of a tender is to stop interest and save costs, 
and r h e n  i t  is relied upon for such purpose it must be "kept good," and 
in  case of suit instituted it is usually required that the sum 
admitted to be due shall be paid into court. Parker v. Beasley, (376) 
116 3. C., 1. But  the principle has no necessary application 
when. under the stipulations of a contract, a tender is required to sa~-e  a 
forfeiinre. When such a tender is once properly made within the time, 
and refused, i t  fills its purpose and pro hac vice the alleged forfeiture is 
prerented. Rosenz~jeig 1 ' .  K7/r7ichman, 106 N.  Y., Supp., 860; Parker v .  
Ckurtafotuki, 129 Ga., 623; Ashley v. Telephone Co., 25 Mont., 286; 
Trare lers  I m .  Co. v. Pzc17i?zg, 159 Ill., 603; 28 A. and E. Enc. (2d Ed.) ,  
p. 40. citing Denison v. Vason ' s  Accident I n s .  Co., 59 N. Y., d p p .  Div., 
294. 

,\ like principle prevails here and elsewhere when a proper tender is 
made of a debt secured by a mortgage on property. Such a tender 
reliere. the encumbered property; i t  is held to  satisfy the conditions of 
the mortgage. and thus p r e ~ e a t s  a foreclosure. 

Intertate, therefore, mas not bound to keep the tender good in the 
sense that  he should alvays have the money in euidence. The forfeiture 
mas prerented when he made the proper tender within the time or such 
tender was waived by the company, and the insured haring died before 
any other premium became due, plaintiff's recovery on the policy mill 
be sustained. 

-1;: a matter of fact, the attempted forfeiture for nonpayment of this 
note being unavailing for the reasons stated, and intestate having mean- 
time died, holding a d i d  policy against the company, there r ~ a s  no obli- 
gation to make further tender. When he undertakes, h o ~ ~ e ~ e r ,  to seek 
affirmatire relief on the policy by reason of this tender, he is required 
to "keep it good" in  the sense that  the court d l  reduce the policy by the 
an~oun t  of the premium due. To that  extent he is required to keep his 
tender good, and, on the facts presented, this is the correct significance 
of the term, and the position has been allowed defendant in the judg- 
ment rendered. 

I t  is earnestly urged that while the verdict shows a tender of the 
principal sum, the facts on which the alleged waiver is  based, are not 
establislled by the rerdict, and for that  reason a new trial should be 
awarded; but, on the record, this objection also must be overruled. 

I t  is 11-ell understood here that  while a verdict must as a general rule 
establish the facts required to support the judgment, such 1-erdict may be 
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interpreted and allowed significance by reference to the pleadings, the 
testimony, and the charge of the court. Reynolds v. Bxpress Co., 172 
N. C., 487, 90 S.E. 510. 

I n  the present case plaintiff claimed and testified that  she tendered the 
amount of the premium note to the general manager of the defendant 

company prior to the time it was due under the existent agree- 
(377) ment, and the tender mas refused on the ground that the husband 

Tvas then sick and would have to get ~ r e l l  and make the tender in 
person. Defendant alleged and testified that no tender whatever was 
made, and'that he had never seen the plaintiff before in his life. H i s  
Honor fully stated these opposing positions, and by reference to the 
testimony, the argument, and the charge it is clear the jury have 
accepted the plaintiff's version of the occurrence, to wit, that  a tender 
was made and refused on the ground stated. Indeed, the issue and ver- 
dict established the tender of the amount of the premium note, and the 
amount, $42.31, fixed in  response to a positire direction of the court to 
that effect, was evidently an inadrertence of the judge, and should not 
be allowed to destroy the effect of the tender. If there was room for 
difference about that small amount of interest-65 cents, at  most-it 
would seem that  our statute, Gregory's Supplement to Pe11's Rerisal, 
see. 4779a, mould prevent a forfeiture within a year unless the claimant 
was, properly informed of the exact amount due, where i t  should be paid, 
and to whom payable. 

Considering the facts in eridence, we have no hesitation in  holding 
that on the verdict, correctly interpreted, there has been no forfeiture of 
the policy, and the judgment for same, less the unpaid premium, must 
be affirnied. 

No  error. 

Cited: Pry  c. Utilities Co., 183 N.C. 293; Tesh L?. Rominger, 215 
N.C. 56. 

COJIMISSIONE~RS O F  ORANGE COUNTY r. R. D. RAIN. 

(Filed 18 April, 1917.) 

Sheriffs-Successors-Taxes-Salaries-Tax Lists-Emoluments - Fees- 
Counties. 

While collecting the county taxes is made a part: of the duties of a 
sheriff, it is a separate function. and exists after his term as such, for the 
purpose of collecting, from the tax lists in his hands, the taxes for the 
current year, in the absence of legislation to the contrary; and  an act of 
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the Legislature changing the pay of county oficials from a salary to a 
fee basis, taking prospective effect from the expiration of the terms 
of the present incumbents, except the clerk, for whom it is to be effective 
two years later, will be presumed to have a sensible and just intent, with 
knowledge of existing conditions; and where it does not direct the incum- 
bent sheriff to deliver the tax lists to his successor, it will not be construed 
as discriminative in favor of the clerk, register of deeds, or like officers, 
and to deprive the incumbent sheriff of the emoluments of his term by 
requiring that he deliver the tax lists to his successor. Mil l s  v. Deatom, 
170 N. C., 388, cited and distinguished. 

BROWN, J., concurring; CLARK, C. J., dissenting. 

APPEAL from judgment and order dissolving injunction and (378) 
denying mandamus, rendered by Daniels, J., at chambers, in 
DURHAM, 15 December, 1916. 

This is an action to compel the defendant, former sheriff of Orange 
County, to turn over the tax lists of 1916 to Charles G. Rosemond, who 
was elected sheriff of said county in November, 1916. 

The defendant R. D. Bain had served two terms as sheriff of Orange 
County, and was entering upon his third term when the General Assem- 
bly, on 29 January, 1915, enacted a law entitled '(An act to fix salaries 
for public officers in Orange County," but the operation of the act was 
postponed to the end of the terms of the then county officers. At the 
end of his term, on the qualification of his successor, the plaintiff Charles 
G. Rosemond, on 9 December, 1916, the plaintiff commissioners made 
demand upon the defendant R. D. Bain for the tax list of 1916 and 
other books and papers of his office; but the defendant claimed that not- 
withstanding chapter 46 of Public Laws, 1915, he was entitled to collect 
the taxes for 1916. Proceedings for a temporary injunction and man- 
damus were brought by plaintiffs against the defendant, and being heard 
before F. A. Daniels, judge presiding, at chambers in Durham on 16 
December, 1916, the temporary restraining order was dissolved and 
mandamus refused, the court below holding that it was not the intention 
of the act of 1915 to take from the outgoing sheriff the tax list of 1916. 

The plaintiffs excepted and appealed. 

Frank Nash for plaintiff. 
X. H. Gattis, 8. M. Gattis, Jr., A. H. Graham, and John. W. Graham 

for defendant. 

ALLEN, J. I t  has been the custom in this State for the retiring sheriff 
to collect the taxes due on tax lists already in his hands, and this custom 
has the sanction of numerous judicial decisions. 
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I n  Fi'itts v. Hawkins, 9 N. C., 396, Taylor, 6'. b., says: '(A sheriff who 
is elected for the first time has nothing to do with the list of the preced- 
ing year before he mas in office. The clerk has delirered them to his 
predecessor, who alone has authority to collect under them; and the lam- 
makes no provision for setting them over to the new sheriff, as in  case 
of prisoners and writs. I f  he receive the lists and collect the taxes. i t  
must be in consequence of some private arrangement between the prede- 
cessor and himself, which canqot undoubtedly bind his sureties in this 
form of proceeding, for if i t  could they mould be responsible for two 

years instead of one (at that time sheriff's term was one year). 
(379) I f  the sheriff is reelected lie is then bound to collect the taxes of 

the preceding year; but this is by virtue of his former appoint- 
ment, and under the responsibility of his old bond." 

I n  SZade v. Gocernol-, 14 X. C., 365, Dniziel, J.: "In England the 
office of collector is distinct from that of sheriff, and filled by a different 
person. I n  this State the office of collector of taxes is thrown upon the 
person r h o  shall be elected sheriff. . . . The office of collector of 
taxes does not expire when that of sheriff does; the last terminates at the 
end of tvelve months from the time he qualified as sheriff, whereas the 
former does not begin (except when a person liable to pay a tax is about 
to more away) until the first day of April in the year after he has been 
appointed sheriff, and he is not compellable to collect the taxes even 
until after the office of sheriff expires. . . . H e  gave bond and surety 
to perform the duties of sheriff; lie also gave another bond with surety 
to perform the duties of collector of public taxes. H i i  office of sherig 
began immediately upon his qualification, and expired at the end of one 
year from that  time. 13% office of collector of public taxes began immedi- 
ately, so f a r  as related to taxes that might be due and not listed, as. for 
instance, those imposed on peddlers, showmen, etc., but he had no right 
to enforce the payment of the dues on the list of taxes (except where a 
person was about to remove) before the first of April in the year after 
his appointment. . . . The sureties to his bond for the collection of 
taxes and settlement with the treasurer were bound until those duties 
n-ere performed." 

I n  the same case, Ruffin, J., on p. 368: '(The case of F i f t s  v. I lu lchins  
( 9  N. C., 394) seems to be an  authority upon every point that can be 
made in this case. . . . For  the Chief Justice (Taylor) states that 
if the new sheriff receives the lists and collects the taxes i t  must be in 
consequence of a private arrallgement betmeen him and his predecessor, 
which vould not bind his sureties and make them responsible for tmro 
years instead of one. The new sheriff has no authority to collect the 
taxes even if the lists be delivered to him. H e  is not the sheriff to  ~irhom~ 
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they are directed, and i t  is the same as if he were to take them not being 
sheriff a t  all. This I hare  said merely establishes the power and duty 
of the former sheriff, for the lam must intend that the tax shall be col- 
lected by somebody. B u t  it is put beyond doubt by the pro~is ions  vhiclz 
authorize the sheriff to make these collections a d  distrain from them at  
any time within a year after he is accountable a t  the treasury. T h ~ s ,  
for this purpose his official term is  extended beyond his first year, during 
which his ordinary official duties continue." 

I n  S. v. Long, 30 N .  C., 419, Ruffin, C. J.: "So if a sheriff 1380) 
collect taxes not duly laid, or for a year when the duty of collec- 
tion belonged to another person as former sheriff, the sureties cannot be 
made responsible." 

I n  Perry v. Campbell, 63  N. C., 258, Dick, J.: "I11 this State the fiscal 
authority of a sheriff in collectiiig the pubIic taxes is not a necessary 
incident of the office of sheriff, and does not alvays terminate 7 ~ i t h  it.  
The authority and duty is regulated by the revenue laws of the State. 
By these laws i t  is made a duty on or before a certain day to receive the 
tax lists and proceed to collect and make due returns of the public taxes 
17-ithi11 a specified period. To enable him to  perform this duty he is 
invested with ample and summary authority. When he receives the tax 
lists his responsibility begins, and neither his duty nor authority is 
dependent upon the continuance of the office of sheriff. H e  cannot free 
himself from such responsibility except by collecting and paying oaer the 
taxes to the proper officers under the prox-isions of the rerenue laws." 

I n  8. ex rel. Cofield v. XcA-eill, 74 N .  C., 537, Bynum, J.: "The ques- 
tion is simplified by considering that  the sheriff was elected for the first 
time in August, 1874. H e  then had nothing to do with the tax lisrs of the 
preceding year, ~ ~ h i c h  ended on 1 April, 1874; and before his election, 
the clerk, as required by law, bad delivered these lists to his predecessor, 
who alone had authority to collect the taxes. The  law has made no pro- 
vision for transferring the tax lists to the new sheriff, as is p r o d e d  for 
delirering prisoners and certain writs. I f  the new sheriff receives the 
lists and collects the taxes, it  must be by some private arrangement 
beheen  his predecessor and himself, which, being unauthorized by law, 
cannot bind his sureties ; for if it  did bind them they ~ ~ o u l d  be bound for 
three years instead of two, the term of office. I f  the sheriff is reelected, 
as i t  happened in  this case. he is  then bound to collect the taxes of the 
preceding year ;  but this is by virtue of his former election and under 
the responsibility of his old bond. The duty of collecting taxes is not an 
incident to the office of sheriff, though ordinarily discharged by that  
officer. The  duty, therefore, does not t ~ r m i n a t e  v i th  the office, but he is 
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bound to go 011 and collect the taxes after his term of office as sheriff has 
expired, and the sureties upon his bond are liable for the money by him 
collected or that should h a r e  been collected after that  time. Perry v. 
Campbell, 63 N.  C., 257." 

I n  Dizon v. Comm., 80 3. C., 119:  "It  is t rue that the functions of 
the proper office of sheriff and tax collector, though united and imposed 
by law upon the same person, are in themselves essentially distinct, end 

map under some circumstaiices be disassociated. This occurs 
(381) \\-hen a sheriff goes o-ut of office at the expiration of his term with 

an uncollected tax list in his hands, or which ought to  h a ~ ~ e  been 
in  his hands, though it may have been delivered afterwards. Slnde v. 
Governor, 14 N. C., 365." 

I n  X c S e i l l  T .  Somers, 96 X. C., 472, Smith, C'. J.: "Nor, in our 
013inion, does the prolonged authority, given by statute, to proceed in the 
collection of taxes for ~ ~ h i c h  he is accountable after the expiration of 
the term of office constitute 'ail office or place of trust or profit,' accord- 
ing  to the true meaning of those words. The ofice of sheriff wa? then 
filled, or about to be filled, by a newly elected successor, and the relator's 
term had expired. H e  was no longer 'in office,' nor did he occupy 'a 
place of trust or profit,' but xTas simply engaged in completing an un- 
finished duty which survived the termination of the office before held. 
The  continued right to coerce paynient of unpaid taxes after, as before, 
the determination of the office may be, and indeed is, the correlatire of 
the obligation to account for IT-hat is on the tax list, that  is, of an officid 
duty, but i t  remains detached from the office to  x~hich  it was incident, a 
separated function, but it is not itself an office of trust or profit. There 
can be but one incumbent of a single office, and the one term being 
ended, the other is filled by a successor. The distinction is between the 
office and the prolonging of the exercise of one of its functions after i ts  
determination for a11 other purposes." 

I t  is established by these authorities that  a t  the time the salary act 
for Orange County was adopted a sheriff elected for the first time had. 
nothing to do with the tax lists of the preceding year;  that the new 
sheriff had 110 authority to collect the taxes of the current year;  that the 
sheriff going out of office did have authority to collect these taxes after 
his term of office expired; that this authority was not an office or place 
of trust, and in  exercising it h e  was simply engaged in completillg an  
unfinished duty which survired the termination of the office before held. 

I t  is also true that  the taxes of 1916 were due, under the provisions of 
the Machinery Act then in force, 1 October, 1916, and when the tax lists 
of that  year were delivered to the defendant, which was before the plain- 



N. C.] S P R I N G  TERM, 1917. 

tiff Rosemoild was inducted into office, the total amount of the taxes was 
charged against the defendant and the sureties on his bond. 

These were the existing conditions at the time of the enactment of the 
salary act of 1915, and the General Assembly is presumed to have had 
knowledge of them. 

I t  is also a presumption, adopted in the construction of statutes, ('that 
i t  was the intention of the Legislature to enact a valid, sensible, 
and just law, and one which should change the prior law no (382) 
further than may be necessary to effectuate the specific purpose 
of the act in question" (Black's Interp. Stat., see. 41)) and "that the 
Legislature never intends to do an injustice." Black Interp. Statutes, 
sec. 46. 

I f ,  therefore, it was the purpose of the General Assembly to deprive 
the defendant of the right to collect the taxes of 1916, we would expect 
to find in the statute a direction to turn over the tax lists to his sue- 
cessor ; but there is no such provision, and the construction of the statute 
contended for by the plaintiffs would work a serious injustice, as it 
would take from the defendant, who was elected and inducted into office 
prior to the enactment, nearly the whole of the emoluments of his office 
for one year without substituting any compensation therefor. 

The act manifests a clear intention to  the contrary, by the provision: 
'(That this act shall be in full force and effect from and after the first 
Monday in December, 1916, as to all of f i cers  except clerk, and as to him 
on first Monday in December, 1918." 

The officers affected by the act had already been elected and were in 
office when it was enacted, and the operation of the act was postponed 
for the purpose of giving to the incumbents the salaries and fees belong- 
ing to the officers for the terms they were then filling. 

I f  this is not so, the act discriminates against the sheriff, by giving the 
register of deeds and treasurer all the fees for two years and to the clerk 
for four years, while it deprives the sheriff of his commissions for collect- 
ing the taxes for 1916, which is, as said in plaintiff's brief, "practically 
the only value the sheriff's office has" in Orange, and the act shows on 
its face an intent to treat all alike. 

The act, considered as a whole, shows that it was the purpose of the 
General Assembly to abolish the fee system in Orange County and to 
provide fixed salaries in lieu thereof; to treat all of the officers affected 
by the act alike and to do no injustice, and to this end the operation of 
the act was postponed so that the officers already elected might have all 
of the emoluments of their terms ; to provide fixed salaries in substitution 
for fees and commissions to which the officer receiving the salary would 
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h a ~ e  been entitled but for the act, and not to give one a salary at  the 
expense of another or in  the place of fees to which another was entitled. 

I f  we were to hold otherwise we would take from the sheriff his com- 
missions for one year without compensation therefor and without express 
legislative declaration to that effect, and mould require these commis- 
sions to be turned into the treasury of Orange to be used in the payment 
of the salaries of other men, thereby imposing upon the sheriff the bur- 

den of the payment of salaries for one year. 

(383) The case of ~ V i l l s  v .  Denton, 170 K. C., 388, is radically dif- 
ferent from the one before us. I n  the first place, the statute then 

under consideration, relating to the salaries of officers in Iredell County, 
provided that all tcncollected tan: l e ~ i e s  should be turned over to the 
county commissioners on the first Monday of December of each year; and 
there is no such provision in this statute. Again, thr  defendant Deaton 
mas reelected, and he accepted the office under the act fixing his salary. 

Upon a careful consideratioil of the questions i n r o l ~ e d ,  me are of 
opinion there is no error. 

Affirmed. 

BROTI-N, J., concurring: I n  my opinion, there is a marked distil~ction 
between this case and Mills v. Deaton, 170 N. C., 388. I n  that case 
Sheriff Deaton succeeded himself. When he qualified in  December, 1914, 
for the second term the office of sheriff became a salaried office, rh i ch  
compensated the incumbent for all loss of fees. At that  time Deaton had 
the tax lists of 1913 in his hands, which had been given him 1 October, 
1914. As he succeeded himself, me held that he could not receive the 
salary and the commissions both; and, further, the Iredell statute differs 
from the statute now under consideration in the material particular 
pointed out i n  the opinion of the court. 

I n  this case the sheriff did not succeed himself, and went out of office 
with a partially uncollected tax list in his hands with TI-hich he had been 
charged and for the collection of which he had given bond. I t  ma.; his 
p r i d e g e  and duty under the statute to finish the collection and to ac- 
count for the taxes. His  successor, Rosemond, had no authority to collect 
these taxes. Only the defendant Bain mas invested with that authority. 
Inasmuch as Bain only could finish the collection, he  mas entitled to 
deduct the commission for collecting in  his settlement. The Legislature 
failed to invest the succeeding Sheriff with the power to collect the pre- 
veding year's taxes. As that could be done only by Bain, and as he was 
still charged with their collection, i t  evidently ~vaAnot the purpose of the 
Legislature to deprive him of his commissions. 
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A similar condition arises when a sheriff dies in office. His  successor 
has no authority to collect the tax lists in the deceased sheriff's hands for 
collection. The law provides that the bondsmen shall appoint a tax col- 
lector, and he receives his compensation in the commissions allowed by 
law for collecting. 

CLARK, C. J., dissenting: Custom cannot avail against an act of the 
Legislature repealing it. The arm of the lawmaking body of the State 
is not so shortened that it cannot repeal a custom as well as a former 
statute. 

Chapter 46, Public Local Laws 1915, changed the compensation (384) 
of all the county officers of Orange to the salary basis. I t  is 
entitled "An act to fix salaries for public officers in Orange County." I t  
prorides (section 1) that the sheriff of that county may appoint a deputy 
in each township who shall receive the fees for serving summons and 
other process and commissions on executions except the deputy for 1311s- 
boro Township, who shall receive a salary of $600 per annum. Section 2 
provides: " A l l  o ther  fees, commissions,  profits, and emolument s  of all 
kinds now belonging to or  appertaining to, or hereafter by any law be- 
longing or appertaining to the sheriff by virtue of his office shall be faith- 
fully collected by him and turned over to treasurer of said county, to be 
disposed of as hereinafter provided." This is explicit and cannot admit 
of two constructions. Section 14 provides that "This act shall be in full 
force and effect on and after the first Monday in December, 1916, as to 
all offices except clerk, and as to him the first Monday in December, 
1918." 

Section 3 provides that the jailer shall be paid a salary, to be fixed by 
the county commissioners. Section 4 provides that "Said sheriff shall 
receive a salary of $1,600 per annum in l ieu  of all o ther  compensat ion 
whatever," and provides, further, that his deputy for Hillsboro Town- 
ship shall be paid $600 per annum and that the county shall pay the 
premium on the sheriff's bond. All the above to be paid by the county 
"out of the funds herein created." 

The statute then provides for the amount of the salary of the Su- 
perior Court clerk, the register of deeds, and treasurer; and section 9 
provides, under a penalty, that all the officers "hereinbefore mentioned 
shall faithfully ~ e r f o r m  all the duties of their several offices imposed 
upon them by law, and shall receive no compensation nor allowance what- 
ever for any extra or additional service rendered to the county or State 
or other Government agencies under existing law or laws hereafter 
enacted, except as hereinbefore provided." 
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Section 10 provides: "The officers hereinbefore named are each re- 
quired to keep a fee book upon which shall be entered, immediately upon 
their receipt, all fees or commissions, and are required t o  turn over to 
the treasurer of Orange County all moneys coming into their hands from 
such source"; that the treasurer shall audit the books and shall post at  
the courthouse door an itemized statement of all the fees and commis- 
sions, and that the county commissioners shall supervise the whole mat- 
ter. And section 11 provides that any officer failing to collect or turn 
over any fees and commissions shall be guilty of misdemeanor. This 
would apply to the defendant if he received any commissions after the 

date the act was to be "in full force and effect." 
( 3 8 5 )  Section 12 provides: "A11 moneys coming into the hands of the 

treasurer of Orange County by virtue of this act shall be held by 
him as a separate and distinct fund, and after paying the monthly 
salaries and allowances provided for in this act and after paying premi- 
ums of sheriff and treasurer, the balance of said fund shall semiannuaIly 
be divided equally between the public school fund and the fund for 
public roads," with a provision that if at  any time this fund is in- 
sufficient "to pay the monthly salaries as they become due, the eomn~is- 
sioners may borrow temporarily the amount necessary from the general 
county fund." Section 13 repeals "All laws and parts of lam in conflict 
herewith." 

This act was ratified 29 January,  1915, and was clearly exprebsed to  
put in force the d l  of the people of that county, doubtless made after 
full public discussion, and enacted by the Legislature at  the inqtance of 
the Senator and Representative from that county, that on the first 
Monday in  December, 1916, all fees and commissions to county officials 
theretofore authorized by any law or custom whatsoever should be paid 
into the county fund and f rom that  day said officers should receire 
in lieu thereof the salaries authorized in the act as their sole compensa- 
tion for any and all services, whether ordinary or extra services, and 
whether under existing laws or l a m  thereafter to be enacted. The only 
exceptions made are that the deputy sherifYs in the tomuhips, other 
than Hillsboro, shall continue to receive fees for serring process and 
commissions on execution sales, and that  the clerk of the court should 
continue to receive fees up to the first Monday in  December, 1916. With 
this exception the act mas to be in full force and effect on the first 
Monday in December, 1916. The reason for the exemption of the clerk 
till December, 1918, was because his term of office, unlike that of the 
other officers, did not expire in  December, 1916. 

Under the Constitution the term of the defendant as sheriff expired 
on the first Monday in  December, 1916. H e  was notified by this statute, 
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ratified 29 January, 1915, that on said first Monday in December, 1916, 
all perquisites and fees of every kind allowed to the sheriff of Orange 
by virtue of his office or any statute or custom to the contrary should 
be paid into the county treasury. I t  was within the power of the Legis- 
lature to h a ~ ~ e  made this change take effect on the ratification of the act. 
But with great liberality the General Assembly made the act to take 
effect as to all the officers, except the clerk, on the first Xonday in 
December, 1916, and, as to the clerk, two years later. The defendant, 
therefore, had nearly two years notice that all fees and commissions 
pertaining to his office should be turned into the county treasury after 
the first Monday in December, 1916. 

This act was the expression of the sentiment of the county of (386) 
Orange that compensation by fees to the public officers was exces- 
sive and that there should he substituted the payment of fixed and defi- 
nite salaries, and that all fees and commissions theretofore recei~ed 
should be paid into the public treasury, out of which these salaries mere 
to be taken, and the surplus should be devoted to the public schools and 
public roads. With great liberality the act was not to take effect until 
the dates named, and in the meantime the sheriff then in office mas 
allowed to receive the commissions on the collection of taxes for 1914, 
1915, and even on the taxes of 1916, collected befcbe the first Monday in 
December of that year. 

The ohject of this legislatioll was for the relief of the people from 
what they deemed excessive compensation, and should not be construed 
as putting upon them additional and unnecessary expenses. I t  is no aid 
in construing the language, and the evident intent of this statute, to 
quote decisioiis made prior to its enactment under which the sheriff after 
the expiration of his term received compensation for collecting the tax 
list, for, as already stated, the sole purpose of the statute was to change 
the old system and to substitute a new system by the payment of salaries. 

The Legislature had full poTTer to make the act apply to one or to all 
officers, or to some and to exempt others. I t  exempted the clerk in this 
case till December, 1918, because the term of the clerk, unlike that of the 
sheriff and other county officers, did not expire in December, 1916. 

The power of the Legislature to change the compensation of all county 
officers has been settled beyond question since the decision in Xial c. 
Ellington, 134 N. C., 131, which overruled the doctrine which had been 
laid dom-n in Hoke v. Hendermn, 15 N. C., 1. that "office is property," 
and that the pubIic had no control over such matters after an officer had 
got an office in his hands. The power of the Legislature as to this Yery 
matter of changing compensation by fees into compensation by salary is 
fully recognized in -Ifills v. Denfon,  170 N. C., 388. The language of 
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the present statute expresses its intention as clearly as the power is un- 
questioned. 

I n  XilZs v. Deaton, 170 N. C., 386, Brown, S.. said (p. 388) : "The 
explicit language leaves no room for construction. When the sheriff 
received the tax list, 1 October, 1914, he mas required by law to collect 
them upon a commission basis, and when that mas changed to a salary, 
the sheriff was likewise compelled to collect the taxes for the salary fixed. 
It does not matter that the present sherif was elected, or whether some 
m e  else was elected in  his place, fhe ofice of sherif is  one and inclivis- 
ible, wid the salary fixed for it under this statute is intended to cover a17 

the duties." 
(387) The object of government i s  not to furnish the honors and the 

emoluments of office as a favor to individuals, nor have officers 
any property rights in  an  office or its compensation. Public officers are 
(not as a figure of speech, but as a matter of fact and of law) public 
servants, and except in those cases in which the Constitution forbids a 
change of compensation the Legislature can alter, increase, or diminish, 
a t  mill. the compensation of any public officer. The officer has the alter- 
native of resigning if he so wishes. 

I t  appears on the argument here that prior to the enactment of this 
statute the emoluments of the sheriff's office in Orange County aggre- 
gated about $4,000 annually. This chapter 46, Public-Local Lams 1915, 
substituted for all the fees and commissions formerly allomed the sheriff 
(amounting annually to $4,000) a salary of $1,600, with other allow- 
ances for deputies (as above stated) and premium on his bond, making 
an  aggregate cost of that  office to the county treasurer of about $2,400. 

The defendant in  this case had already served two terms as sheriff of 
Orange and m-as entering upon the third term at  the time this act was 
ratified, in January,  1915. I t  gave him nearly two years notice that 
a t  the e,t.piration of his term in December, 1916, all officials mould be 
paid by salaries and that after that date all fees and all commissions 
theretofore allowed must be paid into the public treasury. 

Under the defendant's claim, if allowed, the county, instead of making 
an  economy of $1,600 per annum in  the sheriff's office beginning on the 
first Monday in December, 1916, mill hare to pay more than double: 
that is, the sheriff whose tern1 had expired mill be paid at  the rate of at 
least $4,000 (and, indeed, more, for it is claimed by him that the greater 
part  of his fees were in  the collection of the tax list) until all the taxes 
of 1916 are  collected, while a t  the same time the new sheriff d l  be 
receiving the full salary and expenses of $2,400 per annum out of the 
county treasury, thus costing the county a t  the rate of at  least $6,400 per 
annum. I t  is hardly conceivable that  so intelligent a population as that  
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of the county of Orange would have asked the Legislature to continue the 
emoluments of the sheriff, whose t e rm hay expired, a t  the rate of at least 
$4,000 a year and at  the same time tax the public at  the rate of $2,400 
per annum for the sheriff who is in office. I t  is not reasonable to suppose 
that the Senator and the Member from Orange advocated a statute lead- 
ing to any such result, or that the legislature could have so understood in  
enacting this statute, whose object was to relieve the taxpayers of the 
county, and not to increase their burdens. 

On the first Monday in December, 1916, by virtue of the statute, the 
salary of $1,600 to the sheriff, and incidentals of $800 other allow- 
ances, became a charge on the county treasury of Orange. At (388) 
the same time the county was to be recouped by the payment into 
the public treasury of "all the commissions and fees of every kind" 
received after that date by the sheriff's office, which were at least at  the 

made by the act of January, 1915, the outgoing sheriff received the fees 
for collecting the tax list, so far as he had not already collected it, that 
the court should now read into this statute an intention that the former 
sheriff should have the commissions for collecting the taxes, when there 
is no indication whatever of such intention shown in the statute, which 
is expressly to the contrary. This would leave the county only the other 
fees of the sheriff (which i t  appears amounted to less than $20 in ninety 
days from the first Monday in December) to recoup the salary allowed 
the new sheriff and his deputies of $200 per month, for the process fees 
continue to go to the sheriff's deputies, except as to Hillsboro Township. 

The county of Orange and its taxpayers, by the construction the 
defendant asks, are penalized heavily for wishing to make the change 
which so many other counties have had adopted to their satisfaction and 
to economy in the public expenditure. I11 Orange the same statute is 
made a heavy loss to the public instead of an economy. 

The Public-Local Laws of 1911, 1913, 1915 show that there were 48 
acts putting county officers on salary (and there have been others since), 
only 9 of which have any express provision requiring officers to turn over 
their books and papers at  the end of the tenn. The other 37 rely upon 
the common-law rule which treats that as a necessary incident of leaving 
any office. Only two of these 48 statutes permit the outgoing sheriff to 
retain the tax list of the preceding year. Such enactment is not in this 
statute, and its absence leaves no ground for the defendant's contention 
that he is entitled to do so notwithstanding the clear-cut, incisive substi- 
tution, at  the date fixed, of the new system of salaries for the former 
custom. 
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The collection of taxes is not an inherent part of the duties of sheriff. 
37 Cyc., 1192. I t  was not so in England, from which we derived our 
system of laws, nor is it so in many of the States of this Union. 35 
Cyc., 1489. But if i t  were, i t  was competent for the Legislature to 
change the method of compensation. The people of Orange had the right 
to ask for such change and the Legislature had the power to order it. 
I n  doing so they prescribed the date when the change should take place 
and that after that time the sheriff should receive no fees whatever for 
the collection of taxes, but allowed him, instead, a salary which began 

at that date for all the sheriff's duties of every kind. The act 
(389) not only does not permit, but prohibits, the allowance, either to 

the old sheriff or the new, of any fees or commissions, for any 
work whatever, since the first Monday in December, 1916, beyond the 
salary and allowances therein provided for him and his deputies. 

After the first Monday in December, 1916, the act permits no com- 
missions to any one for collecting taxes, and the sheriff whose term has 
expired cannot claim them, any more than the new sheriff can claim 
them after his term shall expire in December, 1918. 

The plaintiffs are the commissioners of Orange, and their attorney in 
this case was the Senator from Orange in 1915 (Mr. Nash), who, ex- 
pressing the will of the people of that county, drafted and procured the 
passage of this act, whose intent, very clearly expressed, provides that 
after the first Monday in December, 1916, all fees and commissions 
theretofore paid to county officers should be paid into the county treasury 
(section 12),  out of which fund the salaries provided in  the act shall be 
paid to the officers, and (section 9) that the officers shall receive after 
that date "no compensation or allowance whatsoever" except as other- 
wise provided in the act, which exception specifies that the clerk shall 
continue to receive fees for two years thereafter, and that the deputy 
sheriff shall receive process and commissions on executions in certain 
townships. Neither the former sheriff nor any other officer or any other 
fees or commissions are excepted. The object of this action is to enforce 
the provisions of this statute enacted after full discussion a t  the instance 
of the people of Orange County in a matter concerning their own county 
and restricting their county expenses. 

The cardinal idea, repeated again and again throughout the act and 
which runs through it as its warp and woof, is that on the date named 
(nearly two years ahead) the system previously in force, by which 
county officials were compensated by fees and commissions, was abso- 
lutely and utterly changed, and fixed salaries substituted. The slight 
exception made in the act, of process fees to the deputy sheriff in some 
of the townships, emphasizes the statement in the act that "except as 



N. C.] SPRING TERM, 1917. 

hereinbefore provided" the officers shall thereafter receive no compensa- 
tion or allowance tuhatsoe?;er, under existing laws or laws hereinafter 
enacted, except the salaries named in the act. 

The act places all the duties of the office on the new sheriff, and all 
the compensation is his, after the date specified. I f  the old sheriff insists 
on collecting the taxes, the comniissions, nevertheless, must be paid into 
the county treasury, for the act prorides that  fees and commissions are 
all to be paid into the treasury and out of them the salaries, to a smaller 
amount, are to  be paid. Least of all is there any indication that the 
former sheriff, whose term has expired, shall nevertheless be 
al lomd to receive several thousand dollars in commissions not- (390) 
withstanding the act, while the taxpayers are to pay the new 
sheriff and his deputies $200 per month. The defendant has not pointed 
out a line nor a word in  the act which justifies him in making such claim, 
which is contrary to the whole scope of the act and the prohibitions 
therein. 

Cifed: Thompson, v. Comrs. of P ~ r s o n ,  181 N.C. 267;  Pender County 
7i. King, 197 K.C. 5 5 ;  Ferguson, v. Martin, 197 N.C. 305; ~Uart in  v. 
Xwain County, 201 N.C. 70. 

T. 13. LIXDSEY v. STLAXTIC COAST LINE RAILROAD COMPANY. 

(Filed 18 April, 1917.) 

1. Carriers of Passengers-Railroads-Segligence. 
h large bolt of the kind used for fastening rails together, loose in the 

aisle of a passenger coach. which caused a passenger therein to fall and 
injure himself while going for a drink of rvxter, is snfficient evidence of 
the defendant's negligence in the passenger's action for damages against 
the carrier. 

2. Same-Safety of Passenger-Dut~ of Carrieis--Prinia Facie Case-Bur- 
den of Proof-Trials-Nonsuit. 

Under its contract of carriage a railroad company owep its passengers 
a high degree of care for their safets. and where in the passenger's action 
for damages there is evidence tending to show that the plaintiff was in- 
jured by stepping upon a large bolt in the aisle of the coach, negligently 
left there by defendant's employees, a prima facie case is made out, im- 
posing the burden of proof on the defendant to show that it was not in 
default of this duty. 
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3. Same-Instructions-Proximate Cause. 
I n  a passenger's action against a railroad company for damages for an 

injury received by him from stepping upon a large bolt in the aisle of the 
defendant's passenger coach, a charge is proper that, the coach being 
under the management and control of the defendant, it mould afford evi- 
dence of negligence and proximate cawe should they find the accident 
m-ould not have occurred in the orclinar~ course of things or in the de- 
fendant's exercise of proper care. 

CIVIL ACTTOK, tried Norember Term, 1916, of DURHAM, before Dan- 
iels, J.. upon these issues: 

1. "Was the plaintiff injured by the negligence of the defendant as 
alleged in  the complaint?" which the jury answered "Yes." 

2. "Did the plaintiff, by his own negligence, contribute to his injury 2" 
which the judge, by consent of both plaintiff and defendant, answered 

( ( ~ 0 . ~ ~  

(391) 3. "What amount, if any, is the plaintiff entitled to recover?" 
which the jury answered (($3,000." 

From the judgment rendered, the defendant appealed. 

Douglass & Douglass, Brawley & Qant for plaintif. 
P. A. Wilcoz, Fuller, Reade & Fuller for defendant. 

BROWN, J. There are only two assignments of e r ror ;  one relates to 
the refusal to sustain motion to nonsuit and the other to a part of the 
charge. As we understand the Ian7 applicable to this case, the motion 
was properly denied. 

The material facts as testified to by plaintiff and his witnesses are 
practically uncontradicted. Plaintiff was a passenger on defendant's 
t rain from Goldsboro to Warsaw, 16  December, 1914. I t  was nearly 
dark and the lanlps were lighted. Plaintiff was seated in the smoking 
apartment of the rear passenger coach. A short while before the train 
reached Warsaw the plaintiff, desiring a drink of water, arose from his 
seat, approached the va ter  tank in the rear of the coach, and stepped 
on a loose bolt which was on the floor of the coach, was throm-n down 
and seriously injured. This bolt was large and of a kind used in bolting 
the rails of the track together. Such bolts are frequently carried by 
railroad trackmen with them on defendant's engines and trains. 

Plaintiff testified: "When I stepped on the bolt it rolled and twisted 
under me, shot my leg or l e f t  foot from under me, and i t  slid under my  
right foot and threw me to the flocr, not allowing my body to fall over 
as i t  would ordinarily if out in the open. This rear seat Tvas so close 
to me I fell on the side of that  and m y  hip  slid out like that. When I 
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pulled up by the bench and attempted to make a step I found I had lost 
the use of this left hip, hurting me very much at the time. I leaned 
over and caught the seat opposite across the aisle and sat down on this 
seat, which had no arm to it. This bolt rolled out against the rear door 
of the coach when I stepped on it, and the motion of the train rolled it 
back in the aisle-down the aisle, like." 

The defendant offered evidence tending to rebut the allegation that 
the injury was caused by its negligence. I t s  evidence tended to prove 
that the cars were properly lighted; that the bolt must have been sud- 
denly rolled in the aisle, and that there was no time or opportunity 
afforded defendant to discover and remove it, and that the plaintiff's 
injury was the result of an accident that reasonable care could not have 
prevented. I t  will be seen from the response to the second issue that 
the plaintiff's conduct in  no way contributed to his injury. 

The defendant's counsel earnestly contends that there is no (392) 
evidence of negligence to be submitted to the jury; that there is 
no evidence "as to the length of time the bolt had been on the floor, who 
put it there, or that it was even discovered by or brought to the attention 
of any members of the train crew." 

A loose track bolt, as large as the one in  evidence, lying on the aisle 
floor of a passenger car, is unquestionably a danger and menace to the 
passengers. 

The defendant's witness Page testified : "I would have picked the bolt 
u p  quickly if I had seen it. We are supposed to pick up those things." 
I t s  witness Whitehead said: "If I had seen this bolt on the floor, I 
would have picked it up, because some one might have stepped on i t  or 
slipped over i t ;  some one might have stumped and broke his thigh." 

The learned counsel for defendant mistake the rule of evidence in such 
cases. The burden is not on plaintiff to prove how the bolt happened to 
be on the aisle floor, nor how long i t  had been there. When plaintiff 
offered evidence tending to establish the facts we have stated, he made 
out a prima facie case of negligence, and a motion for nonsuit cannot 
properly be allowed. I t  is only in cases where no sufficient evidence of 
negligence is introduced, or where the evidence offered by plaintiff also 
rebuts any presumption that might otherwise arise from it, or estab- 
lishes contributory negligence that such motion may be properly sus- 
tained, at close of plaintiff's evidence. The plaintiff having made out 
a prima facie case of negligence, it became incumbent upon defendant 
to offer evidence to rebut it and to exculpate itself from the charge of 
negligence. 

We are referring, of course, to injuries to passengers only, where the 
cause of action is based upon an alleged breach of a contract for safe 
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carriage. This rule is based upon the contract of safe carriage of the 
passenger which the carrier has entered into, and is not, the;efore, ex 
delicto. I n  the earlier English cases this contract was interpreted as a - 
contract of insurance, but now it is treated only as a contract to exercise 
a high degree of care. Therefore, where the passenger is injured by an 
apparent act of negligence while i n  the care of the carrier, the latter 
must rebut such prima facie case by evidence tending to prove that i t  
exercised such degree of care and that the in jury  was not the result of 
i ts  negligence. 

This is the well settled doctrine of the courts of this country. 43 Am. 
Dec., 363, notes, where it is said: "Where a person, suing a carrier of 
passengers for an  injury, shows that  the injury happened t o  him without 

fault or negligence on his part  in consequence of the breaking or 
(393) failure of the vehicle, roadway, or other appliances owned or 

controlled by the carrier i n  making the transit, he makes out a 
prima facie case for recorery of damages," citing a large number of 
adjudications. Thompson Carr. Pass., 210; d n g .  on Carr., see. 569; 
Mercer v. Penn. By., 64 P a .  St., 230; XcCord v. R. R., 134 N. C., 56. 

A more recent case is J'erne v. P e m .  By. Cia, 96 h t l .  Rep., 590. h 
cace w r y  much in point in Schnnleben v. Inferborough Rapid Transif 
C'o., 145 N. Y. Sup., 693. I n  delivering the opinion of the Court, 
McLaughZin, J., says: "The plaintiff was a passenger in one of defend- 
ant's cars. The floor of the car was covered with wooden slats about an 
inch apart, fastened thereto by metal screws. One of these screws in the 
aisle between the seats projected above the slats from one-half to three- 
fourths of an  inch. %'he11 the plaintiff reached. his destination he was 
told to leave the car, and as he was doing so, one of his shoes caught 
upon this screw, and he mas thrown down and injured. H e  had no 
knowledge of the existence of the screw until he was thrown down, and 
offered no evidence to show how long i t  had been i n  that  condition; nor 
did i t  appear that  the defendant had any knowledge, at or prior to the 
accident, of the actual condition of the screu- when plaintiff was thrown. 
The court dismissed the complaint, and plaintiff appeals. . . . I 
am of the opinion that  the judgment should be reversed. The relation 
of the ulaintiff to the defendant a t  the time of the accident was that of 
a passenger. The defendant was obliged to exercise the greatest care for 
his safety. The mere happening of the accident, under the circum- 
stances described, imposed upon the defendant the duty of an explana- 
tion. I t  was bound, without any further evidence, to show, if it  could, 
that  the existence of the screw a t  the place and in the condition in which 
i t  was, which caused plaintiff to fall, was not due to i ts  negligence." 

This is the accepted doctrine obtaining in the Federal as well as thp 
State courts. 

442 



N. C.] S P R I N G  TERM,  1917. 

Xr. Justice Lamar, i n  delivering the opinion of the Court i n  the case 
of Gleeson v. R. R., 140 U. S., a t  p. 443, says: "Since the decisions in  
Xtokes v. Saltonstall, 1 3  Pet., 181, and R. R. v. Pollard, 22 Wall., 341, 
i t  has been settled law in this Court that  the happening of an injurious 
accident is i n  passenger cases prima facie evidence of negligence on the 
par t  of the carrier, and that  (the passengers being himself in the exer- 
cise of due care) the burden then rests upon the carrier to show that  
its whole duty was performed and that  the injury was unavoidable by 
human foresight. The  rule announced in these cases has received general 
acceptance, and mas followed a t  the present term in Inland and Xeirboard 
Coasting Go. v. Talson, 139 U. S., 551." 

This is, of course, followed by the lower Federal courts. Wiley (394) 
v. R. R., 227 Fed., 127. The remaining assignment of error is to 
the charge, viz.: "I charge you when a thing or condition or operation 
is  carried on which causes injury is shown to be under the management 
of the defendant, and the injury is such as in the ordinary course of 
things does not happen, if those who have the management use the 
proper care, it  affords reasonable evidence, in the absence of explanation 
by defendant, that the accident arose from want of care, and carries the 
question of negligence to the jury, not reliering the plaintiff of the 
burden of proof, but being merely submitted to the jury in 1-iew of all 
the circumstances and conditions for the purpose of enabling them to 
say whether or not that  mas negligence. and that such negligence was 
the proximate cause of the injury." 

Of course, his Honor applied this to the present case, wherein a pas- 
senger is proren to have been injured. As a proposition of lam, we see 
ncthing in it that  this defendant can reasonably complain of, i n  view 
of the array of authorities me hare  cited. 

S o  error. 

C i f e d :  Xowell I!. Basnight, 185 N.C. 148; Saunders .c. R.R., 185 N.C. 
290; Humphries c. Coach Co., 228 N.C. 403. 

A. H. PRICE ET AL. T ~ .  SOUTHERN RdILWhT C0JIPA;R;T. 

(Filed 18 April, 1917.) 

1. Carriers of Goods-Connecting Lines-Carriers by Water-Negligence- 
Conlineree-Federal Statute-Loss of Vessel. 

Where loss or damage is caused an interstate shipment of goods by a 
connecting carrier by water in its designated or usual route of shipment, 
and suit is brought in the State conrt haring jnl'i~dictioll of the parties 
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.111cl subject-matter to recorer therefor against the initial carrier by rail, 
the defendant may arail itself of the defenses uuder the Federal statute 
(34 St. a t  Large, 594) limiting liability in case of carriers by ra ter ,  
where the same properly applies; and where it is shown on behalf of the 
defendant that the carrier by ~ ~ a t e r  undertook the transportation of the 
goods upon a seaa-orthy vessel, properly manned and equipped, and that 
the rrssel with the cargo was an entire loss, without pririty or knowledge 
of the on7ner or owners, a recorers for such loss will be denied. 

2. Same-Verdict-Inconsistency-Interpretation. 

Held, on the present record, and having due regard to the pleadings, 
testimony, and charge, there is no such conflict in the issues as to prevent 
the defendant from securing his judgment on the ~~erclict. 

CIVIL ACTION, tried before Long, J., and a jury, a t  January  term, 
1915, of ROCKIXGHAM. 

(395) The action was to  recover for the loss of certain goods deb-ered 
to defendant as initial carrier, at Re idsd le ,  N. C., and consigned 

for shipment to Shoninger Bros., Yen7 York City, title to remain in con- 
veyor till delivery and receipt, etc., said goods having been lost on the 
route. 

There was denial of liability on par t  of defendant company and allega- 
tion by may of defense and proof tending to show that  the goods in ques- 
tion were shipped orcr the usual route for such shipments, by n-ay of 
Norfolk, Va., and thence with the Old Dominion Steamship Company, 
a connecting carrier; that they were x n t  by the latter company on their 
steamer -Vanroe, a seanorthy ~ e s s e l  in all respects, properly manned and 
equipped for the purpose. and the steamer was sunk on the voyage, in 
collision ~ i i t h  the steainer Scmimrket of the Nerchants and Miners Trans- 
portation Line, and the same with cargo was a total loss, no freight being 
earned, etc. 

On  issues submitted, the jury rendered the following verdict: 
I. Was loss of the goods caused by the default or conduct of those in 

charge of the steamship Mon~oe? Ansx-er: "Yea." 
2. Was the steamship ilfonroe a s e a w ~ r t h y  vessel, properly equipped 

and manned ? Answer : "Yes." 
3. Was the steamship .Monroe and its cargo lost a t  sea? Answer: 

"Yes." 
4. Was there any part  of the cargo, save an  unsubstantial amount i n  

value, salvaged ? Answer : "No." 
5 .  I n  what sum, if any, i s  the defendant indebted to the plaintiff? 

Answer: $210.99 and interest." 
Judgment on verdict for defendant, and plaintiff excepted and 

appealed. 
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J.  ,I!. Sharp for plaintif.  
1Vndy, Hendren d? Womble for defedant. 

HOKE, J. The disposition of the present appeal, in its principal fea- 
tures, is determined by the decision of this Court in Brinson v. R. R., 
reporfecl in 169 N. C., 425. I n  that case it was held, among other things, 
that an initial carrier sued under the provisions of the Federal Statute 
of 29 June. 1906. 34 Statutes at Large, 594, for the loss or damage to a 
shipment by reason of the default of a connecting carrier, could avail 
itself of any defense existent in the latter's favor, and that where such 
shipment by a designated or usual route was in part by water, the Fed- 
eral statute as to limitations of liability, in case of carriers by water, 
could in proper instances be set up and relied upon, citing in support of 
the position. amonq other caces, the Hoffman, 171 Fed., 455; 
Ricerside iUills v. R. R., 168 Fed., 987; P o d  v. S. 8. Co., 4 Saw- (396) 
yer, 292; same case, 15 Fed. Cases, No. 8506. Speaking to these 
authorities in Brinson's case, the Court said : "On this question, in River- 
side X i l l s  ~f.  R. R., it was held: 'In an action by the shipper against an 
initial carrier for loss of goods shipped in interstate commerce, under 
amendment to Hepburn Act of 29 June, 1906, the carrier may make 
Pnr- prouw defcnse which can he made in a court of law and which any 
connecting carrier on the line of which the goods were lost or the injury 
cccnrred might make.' hnd ' in  the case of Lord c. Goodhall, supra, it 
was held, among other things, that 'A party using for the transportation 
of his goods, an instrument of commerce which is subject to the regulat- 
ing pox er of Congress must use it subject to all the limitations imposed 
nDon its use by Congress.' Both of these causes were affirmed, on writ 
of error. in Supreme Court of the United States; the first in 3. R. 2). 

Rieersic7e Mills, supra, and the second in Lord 1'. Goodhall,  102 U. S., 
541. The deliverance of the higher Court, hovierer, dealt with other, 
chiefly constitutional, questions, and the precise point we are discussing 
was not directly presented; but, as stated, from the lanquage of the 
statute and the fact that recovery over is allowed the initial carrier, and 
from the reason and justice of the position we are well assured that the 
lower Federal courts have taken the correct view, and that in case of loss 
by sea the initial carrier may avail itself of these Federal statutes where 
the same properly apply." I t  was further held, in the decision, that in 
cases coming properly under these provisions of the Federal l a m ,  3 Com- 
piled Statutes, 1901, ch. 6, secs. 4283-4289 (erroneously printed in Brin- 
son's case as 5 Compiled Stat., 1913), where there was a total loss of 
vessel. cargo, and freight, "without privity or knowledge of thp owner 
or owners," that ordinarily no recoTery could be had, the statute in such 
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cases limiting liability to the owners to the amount or value of their 
interest i n  the vessel. On this subject i t  was said:  "These laws, being 
chapter 5, Laws 1913 (correct by 3 Lams 1901, ch. 6), classified in Gnited 
States Compiled Statutes under section 4289, p. 2946, by which the 
owner of a vessel is reliered of responsibility, under certain conditions, 
by reason of faulty na~ iga t ion  and other specified causes, and section 
4283 of the same volume, by which the liability of the owner is restricted 
to the "value of his interest in the vessel and its freight then pending, 
for any enibezzlement, loss, or destruction, by any person, of any prop- 
erty, goods, or merchandise shipped or put on board of such vessel, or 
for any loss, damage, or in jury  by collision, or for any act, matter, or 
thing, loss, damage, or  forfeiture done, occasioned, or  illcurred without 

the privity or knowledge of such owner or owners," etc., have been 
(397) many times construed by the Supreme Court of the United States, 

and i t  is very generally recognized that  defenses exiqtent by 
reason of the statutes may  be made available in a State court har ing  
cognizance and jurisdiction of the cause of action, R. R. v. Wallace,  223 
U. S., 481; Rivemide X i l l s  1;. R. R.. 168 Fed., 1987; and in reference to 
the last mentioned section, that on limitation of liability, it  is held, in 
Norzuich ?;. Transportation Co., 113 U. S., 468; Sorwich v. Wright, 13 
W a l l a c e ,  104, and other cases, the value of the ~ e s s e l  must be estimated 
after the collision, and in case the vessel is then sunk and no freight 
earned, there is usually an  end of liability on the par t  of the owners." 
I n  the case to which we hare  referrecl a recovery by plaintiff was sus- 
tained, but this mas for the reason that, on a "case agreed," i t  was not 
made to appear that the ~ e s s e l  i n  question mas seaworthy or properly 
manned or equipped," a condition required for the operation of the 
Federal statutes in question; but, in the present suit the defendant, 
assuming the burden of this position, as required by the law, has alleged 
and pros-ed that  the ship in this instance was both seaworthy and 
properly equipped, and that the vessel with the cargo was a n  entire loss," 
and, under the principles approved in our former decision, vTe must hold 
that  no recovery by plaintiff can be had for this loss. 

I t  mas objected for plaintiff that  there was conflict in the findings of 
the jury and, on that  account, the verdict should be set aside and a new 
trial allowed. '(It is the recognized position with us that  a conflict in 
a T-erdict on essential and determinatil-e issues mill vitiate it7';  but it i s  
also held that a verdict should be liberally and favorably construed with 
a ~ i e w  of sustaining it if possible, and that to this end i t  may be iuter- 
preted and allowed significance by reference to the pleadings, the testi- 
mony, and the charge of the court." Reynolds v. Express PO., 172 
N. C., 487. Considering the present verdict in the light of these prin- 
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eiples, we do not discover any material conflict in the findings of the 
jury. As to the verdict on the fifth issue, though in the form of an 
indebtedness, i t  was only entered for the purpose of ascertaining the 
agount in case the court should rule with plaintiff on the question of 
liability. We do not understand that plaintiff's exception was addressed 
to that issue. And in reference to the alleged conflict in the responses 
to the first sand second and third issues, the Federal statute, limiting 
liability to the value of the ship or the owner's interest therein, applies 
to all loss, damage, or injury, by collision, etc., ''without the privity or 
knowledge of the owner." While this qualification includes the owner's 
default in not supplying a seaworthy vessel in the first instance, this 
Feing a primary and nondelegable duty, it does not extend to errors in 
navigation or other negligence on the part of the crew that may be 
committed on the voyage and in which the owner does not share (398) 
and of which he is necessarily ignorant. I n  Lond v. Goodhall, 4 
Sawyer supra, the correct principle, we think, is stated as follows : "The 
owner is bound to exercise the utmost care in the selection of a competent 
master and crew, and in providing a vesseI in all respects seaworthy; 
and if by reason of any neglect or fault in these particulars a loss occurs, 
the owner is in privity within the meaning of the statute. I f  the owner 
exercises due care in the selection of the master and crew, and in pro- 
viding a seaworthy vessel, and a loss afterwards occurs, without his 
privity or knowledge, through the negligence of the master or crew, or 
from some secret defect in the ship or its equipments, which could not 
have been discovered or avoided by the exercise of proper care on his 
part, the owner's liability is within the limitation of the statute. Where 
a vessel is properly officered and manned, and in all respects seaworthy, 
when she leaves port, and a loss occurs from the subsequent negligence of 
the master or crew, or from other causes arising during the voyage, with- 
out the privity or knowledge of the owner, the owner's liability is within 
the limitations prescribed by the statute." 

Interpreting the verdict in reference to these positions, i t  is clear that 
the steamship 2Monroe, on which these goods were shipped, was a sea- 
worthy vessel, properly manned and equipped for the voyage, land the 
default established by the response to first issue refers to errors in navi- 
gation or neglect on the part of the crew while the voyage was in the 
course of performance. This is not only the permissible and natural 
interpretation of the verdict as rendered, but it was admitted on the 
argument that the only evidence offered or claimed on the trial was of 
default in the way the vessel was managed or navigated at  the time of 
the collision. 
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There is, therefore, no necessary conflict in  the issues, and in the ver- 
dict in response to the second and third issues the judgment for defendant 
must be affirmed. 

No error. 

Cited: S. v. Snipes, 185 N.C. 747. 

J. M. SUMMERS v. THE SOUTHERN RAILWAY COMPANY ET AL. 

(Filed 18 April, 1917.) 

Limitation of Actions-Nonsuit-Payment of Costs-Second Action. 
Revisal, see. 370, is an extension of time beyond that allowed by the 

general statute, in the instances stated, including nonsuit, and the amend- 
ment in the laws of 1915 (Greg. Rev., Biennial, 1915, p. 350) requiring 
the payment of costs has no application when the second action has been 
brought within the time permitted by the general law. 

(399) CIVIL ACTION, tried before Webb, J., and a jury, at November 
Term, 1916, of DAVIDSON. 

On motion of defendant, there was judgment dismissing the action, 
and plaintiff, having duly excepted, appealed. 

George W. Garland for plaintif. 
Linn and Linn for defendant. 

HOKE, J. On the hearing it was properly made to appear that in the 
spring of 1914 plaintiff, having given bond for costs, instituted an  action 
against the North Carolina Midland Railway, a corporation said to be 
owned, controlled, and operated by the present company, to recover 
damages for an alleged injury occurring in January of that year when 
plaintiff was a passenger on said road; that at July  Term, 1916, of 
Superior Court for said county cause came on for trial, and, both sides 
having introduced their evidence, there was judgment of nonsuit against 
the plaintiff, including a judgment for costs to the amount of $268; 
that in September, 1916, plaintiff instituted this action against the 
present defendant to recover for the same injury without having paid 
the costs adjudged against him, and his Honor, as stated, gave judg- 
ment dismissing the action for the reason that the costs adjudged against 
plaintiff in the former suit had not been paid. 
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I t  is not required to examhe into or decide the question whether the 
present action is the same as that in which the nonsuit was taken, for 
if this be conceded we are of opinion that under our decisions constru- 
ing the statutes applicable to and controlling the subject the judgment 
dismissing the present suit cannot be sustained. I n  our statute of limita- 
tions, Revisal 1905, see. 370, it is enacted: "That if an action shall be 
commenced within the time prescribed therefor and the plaintiff be non- 
suited or a judgment therein be reversed on appeal or be arrested, the 
plaintiff or, if he die and the cause of action survive, his heir or repre- 
sentative may commence a new action within one year after such nonsuit, 
reversal or arrest of judgment. I n  Laws 1915, ch. 211, Gregory's Re- 
visal, Biennial 1915, p. 350, a proviso was annexed to the section as 
follows: "Provided, that the costs i n  such action shall have been paid 
before the commencement of the new suit unless said first suit shall have 
been brought in forma pauperis." I t  will be noted that this section in 
question and the amendment thereto are a part of our statute of limita- 
tions, and in well considered cases construing the section prior to the 
amendment it was held that i t  was not the purpose or meaning of the 
law to curtail or abridge the time within which an action might be 
brought, but to extend it. Lumber Co. v. Eayes, 157 N. C., 333; 
and construing the section as amended, it has been recently held (400) 
in  Bradshaw v. Bank, 172 N. C., 632, that when both suits, as in 
this case, are brought within the time allowed by the general law, neither 
the section in  question nor the amendment thereto requiring the prepay- 
ment of costs, applied for in such case, i t  was not necessary to resort to 
it, nor could plaintiff be properly considered as proceeding under it, but, 
under the provisions of the general s$atute, establishing the time within 
which these actions should be brought. 

Cited:  Ranlcin v. Oates, 183 N.C. 520. 

- 

I n  our opinion, Rradshaw's c u e  is decisive of the present appeal, and 
the judgment dismissing the action must be 

Reversed. 
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ARDENA B. AIKEN v. ATLANTIC LIFE INSURANCE COMPANY. 

(Filed 18 April, 1917.) 

1. Insurance-Polic~-AbandonmentInstructions-Trials-Questions fo r  
J u r y  . 

Where the facts a r e  ascertained, the question a s  to whether a party 
seeking to enforce a contract had abandoned i t  is one of law, and, upon 
conflicting evidence, is a mixed one of law and fact for the determination 
of the jury under proper instruction from the court as  to what, in law, 
constitutes an abandonment. 

%. Insurance, Life-Premiums-Notice-Statutes. 
An insurer may not declare its policy of life-insurance forfeited or void 

for  nonpayment of premium within the time therein specified for it to  be 
made, when such has solely resulted from its own error in failing to 
properly address the notice required by the statute; and where upon 
receipt of the notice the insured promptly tendered payment of the premi- 
um, and keeps his tender good, and the policy remains in his possession 
until i ts maturity by death, without demand or action of the insurer, and 
without notification of further premiums becoming due, as  the statute 
requires, the defense may not successfully be maintained, in an action by 
the beneficiary under the policy, that  i t  had become forfeited for non- 
payment of premiums. Gregory's Supplement, see. 4779a. 

3. Same-Eeinsnrance-Statements-Abandonment+uestions for Jury. 
A statement made for  the reinstatement of a life insurance policy, that 

it  had lapsed for  nonpayment of premium, may not be declared an aban- 
donment thereof a s  a matter of law, when there is evidence tending to 
show that a sufficient tender of payment had been duly made and wrong- 
fully refused by the insurer, who continued to insist upon his rights. 

4. Pns~arance, Life-Premiums-Tender-Conditions. 
Where the insurer has erroneously declared a policy of life insurance 

forfeited for the nonpayment of a premium, and has refused a goad tender 
of payment thereof duly made, which the insured continues to insist upon 
and make good, and, acting upon the insistence of the insurer, the insured 
makes application for  reinstatement of the policy under protest, remitting 
the premiums therewith, the insurer, having itself annexed the condition, 
may not successfully maintain that the Lender of the insured was upon 
condition and therefore not sufficient in law. 

(401) CIVIL ACTION, t r ied before Webb, J., a n d  a jury, at November 
Term, 1916, of GUILFORD. 

On 15 August, 1911, the  American National  L i fe  Insurance  Company 
of Lynchburg, Va., issued a n d  delivered to E. R. Aiken i t s  policy of in- 
surance upon his  life, payable to  the  plaintiff, his  wife, i n  the sum of 
$1,000. T h e  annua l  p remium was  $49.64. One year's premium was 
paid at the  t ime of t h e  issuance of the  policy, and  thereafter the  p remium 

450 
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was payable semiannually; $24.82 on 15 August, 1912, and a like sum 
on the 15th day of February and August of each succeeding year. The 
semiannual premium due 15 August, 1912, was paid. The semi-annual 
premiums due 15 Pebruary, 1913, 15 August, 1913, and 15 February, 
1914, were never paid. The insured died 18 April, 1914. 

On 1 October, 1912, the defendant took over the assets and assumed 
the liabilities of the American Na'tional Life Insurance Company so far  
as this policy is concerned. 

This suit was begun 5 October, 1914. The complaint contained three 
causes of action : 

The first alleged the execution and delivery of the policy, the death of 
the insured, and the refusal of the defendant to pay. 

The second consisted of a repetition of the first cause of action and 
the further allegation, in  substance, that i t  was the general custom of 
the American National Life Insurance Company and of defendant to 
notify all their policyholders of the date when premium fell due; that 
such notice was given as to the semiannual premiums due 15 August, 
1912, which was paid by the insured. I t  was further alleged, in sub- 
stance, that no further notice as to premiums was given by either of said 
companies to the insured until on or about 1 May, 1913, when he received 
a notice of the premium due 15 February, 1913; that this notice had 
been sent to the wrong address, the name being wrong and Fuquay 
Springs the address instead of Greensboro, the correct one; that upon 
receipt of it, insured at  once remitted the amount by postoffice order to 
defendant, but i t  refused to receive i t ;  it was further alleged that the 
insured, until his death, was ready, able, and willing to  pay said pre- 
mium, and that since his death plaintiff has been ready and willing to 
pav the same, and also that no further notice was ever given by the 
defendant of the maturity of the premiums which accrued during the 
life of insured. 

The other allegations in this cause of action related to the loan (402) 
valne of the policy and the automatic nonforfeiture clause there- 
in ;  these were abandoned at the trial, and hence are immaterial. 

The third cawe of action consisted, in  substance, of a repetition of the 
first cause of action, an averment that insured was ready, able and will- 
ing to pay all premiums on the policy, and that he did pay or tender all 
premiums of which he received notice; i t  further alleged that the policy 
was still in force by virtue of chapter 884 of the Laws of North Carolina 
for 1909 (Greqory, 4779a), which provides that no policy shall be for- 
feited or lapsed unless notice of the amount and due date of the premium 
shall have been previously given, as required by the section. If by mail, 
the notice shall be duly addressed and postage prepaid. 
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The defendant answered and denied all the material allegations of the 
complaint except the issuing of the policy by the American National 
Life Insurance Company and the allegation that i t  had taken over the 
assets and assumed the liabilities of that company so far  as this policy 
was concerned. I t  pleaded, as a defense to the several causes of action, 
the nonpayment of the semiannual premiums due 15 February, 1913, 15 
August, 1913, and 15 February, 1914. I t  further alleged, in substance, 
that after the insured failed to pay the premium due 15 February, 1913, 
and after he had been notified that his policy had thereby lapsed, he 
agreed with defendant so to consider and treat it, and did so consider 
and treat it, and that he thereby abandoned all rights and claims there- 
under; that on 31 March, 1913, he applied in writing to defendant for 
reinstatement of said policy, and then for the first time tendered a check 
for the amount of the semiannual premium due 15 February, 1913, in 
order to procure the consideration of his said application for reinstate- 
ment; that in  said application he stated that said policy "was no longer 
in  force"; that upon a medical examination required i n  such case by the 
policy as a condition for reinstatement, his state of health was found 
unsatisfactory and he was rejected as a risk by the medical director, and 
thereupon the defendant declined his application for reinstatement and so 
notified him and returned to him, unused, his check for $24.82, which 
bad accompanied his application; that the insured never thereafter 
claimed that the policy was in force and never thereafter paid or offered 
to pay any premium thereon. hut, on the contrary. abandoned said policy 
and all claims thereunder. The plaintiff denied that tliere had been any 
abandonment of the policy and averred that the premium due 15 August, 
1913, and 15 February, 1914, were not paid because no notice thereof 
was given, as required by the statute and no demand made for them, and 
further alleged that the policy was in full force when her husband 

died. 
(403) The policy was retained by the decedent and was found among 

his papers at  the time of his death. There was evidence that 
E. R. Aiken, the insured, had signed an application to defendant for 
reinstatement of his policy, which was rejected, and the check sent to 
pay the premium was returned to him. This occurred 26 April, 1913. 
The check for the premium due 15 February, 1913, was dated 31 March, 
1913, and was received by the defendant on 1 April, 1913, having been 
sent by mail in a letter dated 31 March, 1913. I n  the application for 
reinstatement i t  was stated that the policy was no longer in force, be- 
cause the premium due 15 February, 1913, was not paid, and that the 
application was subject to the approval of the company. 

The jury returned the following verdict: 
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"Is the defendant indebted to the plaintiff; and, if so, in what 
amount?" Answer: "One thousand dollars, less premiums unpaid, 
$74.46; total of $985.54, with interest on the balance." 

Hurry B. Grirnsley, Brooks, Sapp & Williams for plaintiff. 
B. C. Strudwick for defendant. 

WALKER, J., after stating facts: The learned counsel who argued the 
case for the defendant in this Court, with his usual ability and clearness, 
stated very frankly that it turned upon two questions, first, whether the 
policy of insurance had lapsed for non-payment of premium, and, second, 
whether, as matter of law, upon the admitted facts, the contract had been 
abandoned by the plaintiff. The court, under correct instructions, as we 
think, submitted the question of abandonment to the jury and the verdict 
was against the defendant, the jury finding that the plaintiff did not 
intend to abandon the contract. There was evidence for the jury upon 
this question, and we cannot hold, as contended by the defendant, that 
the facts were of such a conclusive nature as to require a peremptory 
instruction that, even if the jury believed the evidence, there had been 
an abandonment. Two reasonable men might differ in opinion upon this 
question. But this will appear more clearly in the discussion of the 
other phases of the case. I t  is true, as asserted by counsel, that what 
amounts to abandonment is a question of Iaw, just as what is negligence 
is a question of law; but whether there was an abandonment, or whether 
there was negligence, in any particular ease, is a mixed question of law 
and fact, the judge declaring what is the law and the jury finding what 
are the facts and applying the law to them. We said in ~ V c C u r r ~  u. 
Furgason, 170 N.  C., 463, 467: "As to whether the contract was aban- 
doned is a mixed question of Paw and fact, as to what constitutes 
an abandonment being matter of law and as to whether there has (402) 
been an abandonment being a question depending upon how the 
jury may find the facts to be. The subject is discussed in iVuy v. Qetty, 
140 N. C., 310. See, aleo, F a x  v. Whittingion, 12 N. C., 321; Banks v. 
Banks, 77 N.  C., 186." The defendant relied upon Faw v. Whittington, 
szcpra, where Justice Bynurn states the true rule as to abandonment of a 
contract. The headnote of that case is as follows : 

"1. Where a defendant relies upon a renunciation of sl contract in 
relation to the sale of land by the  lai in tiff, it is his duty to make it out 
unmistakably, and that he himself had assented to it. 

"2. The acts and conduct constituting an abandonment by the vendee 
of his contract of purchase of land must be positive, unequivocal, and 
inconsistent with the contract. Xere lapse of time or other delay in 
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asserting his claim, unaccompanied by acts inconsistent with his rights, 
will not amount to a waiver or abandonment." 

And discussing the question more broadly, but with special reference 
to the facts of that case, the Court in E'aw v. Whittington, supra, re- 
ferred to Dula v. Co~oZes, 52 N. C., 290, and said that "The contract is 
considered to have remained in force until i t  is rescinded by mutual con- 
sent, or until the plaintiffs do some acts inconsistent with the duty im- 
posed upon them by the contract which amount to an abandonment." 
Applying these principles to the facts of this case, we think it results 
that the verdict is correct and should not be disturbed. 

There was some dispute between the parties as to whether the insured, 
E. R. Aiken, had received due notice of the premium which was payable 
on 15 February, 1913. The evidence of Mrs. E. R. Aiken, the bene- 
ficiary and plaintiff, and Dr. 0. A. Jones, was to the effect that defendant 
mailed a notice to E. H. Aiken, Fuquay Springs, N. C., and that the 
envelope inclosing i t  was not in  fact received until 22 March, 1913. 
Mrs. Aiken saw the unopened envelope in  her husband's mail about 22 
March, 1913, and the insured immediately wrote to the company's agent 
about it, explaining how the delay in  receiving the notice had occurred, 
and attributing i t  entirely to the company's fault in misdirecting the 
letter a's to his name and postoffice address. The insured lived in Greens- 
boro, N. C., and not a t  Fuquay Springs. He  again wrote to the agent on 
22 March, 1913, acknowledging receipt of the latter's letter of 20 March, 
1913, and said: '(Please note that I am in no way responsible for the 
delay in payment of the premium on said policy, and as I have been 
ready to remit the amount of the premium at any time when due, I do 
not think in a spirit of fairness that I should be required to have the 
expense of re6xamination." And again: ('If you wish the premium on 

said policy and have the policy remain in  force, notify me at 
(405) once and I will give the matter my prompt attention." He  re- 

ceived the following answer from the agent, dated 26 March, 
1913: ('Your letter of the 22d, addressed to the Atlantic Life Insurance 
Company, has been referred to me. We appreciate your business and 
want you to pay your premium. Please send me your check for $24.82, 
together with the inclosed blank filled out and signed by you." The 
blank inclosed in the letter was an application for reinstatement, i11 

which the original contract was stated to be no longer in force, having 
lapsed by nonpayment of premium of 15 February, 1913. Right here 
it is proper to state that the jury found, under the evidence and instruc- 
tions of the court, that the plaintiff's evidence as to the time when the 
notice was received by the insured was true, so that we may take it as 
established that the notice was delayed by defendant's fault and was not 
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received until about 22 March, 1913. The insured on 31 March, 1913, 
wrote to the agent as follows: "Your favor of the 28th inst., to hand, 
and repIying to same, will say that I am sending you application blank 
and check for $24.82 for premium on policy. Trusting I may hear from 
you a t  an early date, I beg to remain." The receipt of the check and 
application was acknowledged by the company on I April, 1913, and on 
26 April, 1913, the insured was informed by the agent that the company 
had refused the application, and his check for $24.82 was returned to 
him. This closed the correspondence, and there was nothing more done 
until the insured died, on 18 April, 1914, when payment of the policy 
was demanded. I t  appears that defendant gave no notice of the pre- 
miums due on 15 November, 1913, and 15 February, 1911, and thny 
were not paid. I t  does not appear that the insured ever applied to any 
other company for insurance, but he kept defendant's policy and i t  was 
found among his papers at the time of his death. 

The jury having found that the notice of the premium due 15 Febru- 
ary, 1913, was not received until about 22 March, 1913, and as this 

Suppl., see. 4779a) "prevented a forfeiture of the policy, as i t  provides 
that none shall take place unless notice is given as therein prescribed. 
The insured acted not only within reasonable time, but very promptly 
when he received the notice, and made a sufficient tender of the pre- 
mium, as we shall see. I t  is argued by the defendant that this was not a 
legal tender because it was not unconditional. The correspondence 
shows clearly that the insured was ready, able, and willing to pay the 
premium absolutely and keep his policy alive. He  annexed no condi- 
tion, but i t  was the defendant who did so. I t  required the signing of 
the application for reinstatement, which was done against his full 
assertion of his rights under the existing policy and a protest (406) 
against requiring him to submit to another examination. I f  the 
company had taken the check and not challenged the validity of the 
policy, there mould have been no objection on the part of the insured. 
H e  evidently wished to continue the insurance under the existing policy, 
which had not lapsed or been forfeited, but mas in full force, and he so 
thought, for he complained of the demand for a second examination and 
insisted upon his rights under the policy he then had. 

We do not think he waived or abandoned his right by signing the 
application. I n  a similar case, CoiTe v. Commercial Travelers of Amer- 
ica. 161 N. C., 104, this Court, by Justice Browrz, said: "It is true, the 
plaintiff applied for reinstatement prior to the accident, and it is eon- 
tended that this was an acknowledgment that he had been properly sua- 
pended. We do not think so. The plaintiff applied because he had been 
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notified that he had been suspended; but he had a right also to rely upon 
the fact that his Assessment No. 99 had been paid and that the company 
had no right to suspend him." And in  Mutual Life Assn. v. Hamlin, 
139 U. S., 297, at  p. 306, it is said by Justice Harlan for the Court: 
"Some stress is laid upon the fact that an application was made in  De- 
cember, 1884, in the name of the insured, for reinstatement as a member 
of the association. When information of the June assessment was re- 
ceived by Mrs. Hamlin, the beneficiary in the contract of insurance, in 
September, 1884, she promptly offered, through a friend, to pay all 
previous unpaid assessments upon the insured. The defendant refusing 
to accept such payment, and denying that the insured was any longer 
one of its members, the attempt was made to have him reinstated by the 
act of the association. That attempt-evidently made to avoid litiga- 
tion-cannot be regarded as a waiver of the rights the insured had as 
a member; for those rights were not forfeited by his failure to pay the 
assessment of 2 June, 1884, the only one in question; notice of which, as 
the jury found, was not given as required by the contract." I f  this is 
the law, it cannot be said that the existing policy had lapsed, or was not 
longer in force, by reason of the insured having signed an application, 
which was promptly rejected. A reinstatement follows upon a true and 
legal suspension i n  a fraternal order, or a lapse or forfeiture in the case 
of an ordinary life ~ o l i c y ;  but in this case, as we have shown, there was 
no lapse and the policy was then in force. I f  we should hold otherwise, 
i t  would substantially be allowing the defendant to  take advantage of 
and to profit by its own wrong. The whole effort at  reinstatement pro- 
ceeded upon a false basis, that is, the assumption by the defendant that 
a fa'ct existed, which was that there had been no payment of a premium 

of which notice was properly given, which was false, as the fact 
(407) did not exist, and the jury so find. The defendant should not 

have been misled by the circumstances resulting from its own 
negligence. Collins v. U. S. Casualty GO., 90 S. E., 585. I t  would be 
dangerous to decide that it could virtually cancel a policy in any such 
way, and would, at  least, be unfair and unjust. The company was itself 
in fault, and not the agent, for he is to be commended for having acted 
with proper courtesy and consideration, and it is quite evident that he 
did not anticipate any loss by the insured of his policy. But it would 
seem that the "home office" of the company did not act its part so well. 

I t  is contended that the insured by his subsequent conduct has waived 
his claim under the policy, but we do not think so. The defendant had 
returned his check and he was not required to controvert with it any 
longer, but could silently stand upon his legal right. R e  had asserted 
this right once, and rather emphatically, and was required to do no more. 
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There was no necessity of a reinstatement, as the insured had not 
forfeited his policy. It was not his fault that the notice went astray, but 
that of the defendant, and the latter cannot be permitted to take ad- 
vantage of its own wrong. I f  the policy had, in fact, been forfeited, the 
proceedings to reinstate would have played a more important part in 
the case. As it is, the insured should not be prejudiced by filinq a peti- 
tion to reinstate, for he did merely a vain, or unnecessary, thing, and 
should lose nothing by it. His  position is not changed, but is the same 
as  it was before he applied to the company, at  its request or suggestion, 
for reinstatement. 25 Cyc., 849, note 87, citing Appleton v. Phcenix 
Mutual Life Ins. Co., 59 N.  H., 541. 

I t  is perfectly manifest from the evidence that the jury were right 
in finding that the insured had no intent to abandon his contract, as he 
was trying to preserve it. The only thing he has done was to admit 
something which has been found to be untrue, or incorrect, that is, the 
lapse of the policy. I n  Manhattan Life Ins. @o. v. Wright,  126 Fed., 

. 82, a t  p. 58, Judge Sanborn (of the Circuit Court of Appeals) said: 
"Nor does the record seem to us to establish the defense that the com- 
plainant or Thomas W. Wright, her husband, ever abandoned their 
rights under the policy in  hand. The test of abandonment is the ex- 
istence or nonexistence of intent to abandon. Acts indicating abandon- 
ment are not always sufficient to establish it, and are generally material 
only as they tend to prove the intent to abandon. Saxlehner v. E k e r  
a-nd Mendelson Co., 179 U. S., 19, 31; Dawson v. Dmiel ,  7 Fed. Cas., 
pp. 215, 216, No. 3669; Singer Mfg. Co. v. June Mfg. C'O., 163 U. S., 
3 69, 186: Moore v. Stephenson, 27 Conn., 13;  h e m n o r e  v. White ,  74 
Me., 452; Judson v. Malloy, 40 Cal., 299; Hickman v. Link,  116 
Mo., 123. The presumption is that the owner of property or of (408) 
rights to property intends to preserve them, because this is the 
usual purpose of such owners. The burden is on him who alleges aban- 
donment to clearly establish the intent to abandon by evidence sufficient 
to overcome this natural presumption. The insurance company failed to 
bear this burden successfully. The record is barren of evidence that the 
complainant, the beneficiary in the policy, ever had any intention, or 
aver did any act evidencing an intention, to abandon her contract of in- 
surance or her rights under it." I n  that case the insured had received 
a letter from the company stating that his policy had lapsed, and "it 
presumed that he did not care to revive and continue his policy." He  
made no reply and took no action in regard to the matter. H e  had ex- 
pressed a desire not to "hazard" his policy. The policy had not lapsed, 
and both sides were silent for eight months, at  the end of which time the 
insured died. The Court said: "This evidence does not convince that 
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Wright even intended to abandon his policy or his rights in equity which 
he was entitled to enforce thereunder." The legal effect of that decision 
is elsewhere stated to be that where an  insured had declared his desire 
to continue his insurance, a failure by him to reply to a letter from the 
company, received about eight months before his death, and erroneously 
stating that the policy had lapsed and that i t  was presumed that he did 
not care t o  revive his policy, did not amount to an abandonment thereof. 
I f  that be true, and a very able and learned Court so held, there has been 
no abandonment here, or we are entirely safe in saying that it was, at 
least, a proper question for a jury to settle. The facts of this case are 
quite as strong for the plaintiff as were those in  that case for the com- 
plainant, Mrs. Wright; the only difference being in the time, our period 
being twelve months and the other eight months before the death of the 
insured, and that is so slight as to be immaterial. The insured here 
kept his policy among his papers, after the premium which he had 
tendered was returned, and the company took no action at  all to have 
the policy surrendered or canceled, and the insured was not required to . 
pay the other two premiums until properly notified under the statute. 
The company will not be heard to say that it did not give the notice 
because i t  had illegally and wrongfully declared the policy as lapsed. 
I t  was a live policy, under the law, and the notice of premiums was 
required. 25 Cyc., 784, and cases; Mutual L. Co. v. Dingley, 49 
I;. R. A., 132; McAlister v.  Ins. Co., 101 Mass., 558. To constitute an 
abahdonment in respect to a right secured, there must be a clear, 
unequivocal, and decisive act of the party; an act done which shows a 
determination in the individual not to have a benefit which is designed 

for him," 1 Cyc., 5. Such an intention is not presumed. 1 
(409) Cyc., 7. "Where payments on s certificate are refused unless 

the member complies with conditions which he is not required to 
comply with according to his contract, as, for instance, furnishing a 
health certificate when he is not in  arrears, or the association would not, 
by reason of an attempted expulsion, receive payments, or has wrong- 
fully suspended a member or forfeited his membership, or has on un- 

I warranted grounds refused to accept payments, a failure to pay or tender 
subsequent assessments will not prejudice the rights of the insured and 
his beneficiary until after notice of a readiness to receive the payments 
has been brought home to him." 3 Cooley's Briefs on Insurance, p. 
2378; Boyce v. Royal Circle, 104 Mo. App., 528; Byrurn v. Sovereign 
Camp, 108 Iowa, 430; S u p .  Council Am. L. of Honor, 119 Fed., 682. 

As the insured made a proper tender as soon as notified of the pre- 
mium being due, and the application for reinstatement being out of the 
way, it preserved his rights under the original policy to the same extent 
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as if the tender had been accepted, as the company cannot refuse a legal 
tender and then deny its liability to the policyholder. As the applica- 
tion did not have the effect of destroying the plaintiff's right, and as 
the policy was still in force, because no notice was duly given of the 
premium due 15 February, 1913, and tender of the premium was 
promptly made when notice was received; nothing afterwards done de- 
prived plaintiff of her claim, as mere silence did not do so, and every- 
thing that did occur was directly traceable to defendant's first and con- 
tinued wrong. 

The issue being sufficient in  form and substance for the parties to 
present all relevant questions, the court did not err in refusing to sub- 
mit those tendered by defendant. Poww Co. v. Pozwr Co., 1'71 N.  C., 
248. 

The evidence admitted by the court was clearly competent. We will 
not extend this opinion by a discussion of other exceptions, which are 
really involved in those already considered. 

The finding below is amply sustained by the evidence, and there is 
nothing in  the record to indicate that the court has either mistaken the 
facts or erred in the application of the law; but if there was any error, 
i t  was not prejudicial, but, on the contrary, in the defendant's favor. 

No error. 

Cited: Power Co. v. Power Co., 175 N.C. 679; Highway Corn. /I .  

Rand, 194 N.C. 811; Furniture Co. v. Cole, 207 N.C. 846; Miller v. 
Teer, 220 N.C. 612; Henley v. Bolt ,  221 N.C. 277;'Abrams v. Ins. Co., 
224 N.C. 2, 10;  Bell v. Brown, 227 N.C. 322. 

(Filed 18 April, 1917.) 

1. Wills-Interpretation-Intent-Equality of Division. 
A testator owning and living on a 200-acre tract of land and owning a 

valuable city lot at  the time of making his will, and who afterwards 
acquired a 7-acre tract of land, provided for his eight children by the 
first and second marriage as follows: To two of his sons, 40 acres each, 
which he had marked off from the 200-acre tract, valued at $350 each ; $350 
to each of his three daughters from his personalty, which was found to  
take it all; for the remaining three sons, "the land to be divided . . . each 
tract valued at  $350 apiece, the remainder equally divided  among my 
eight children." The two sons to whom the designated and marked lands 
were devised took possession in the testator's lifetime. Beid, the intent 
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of the testator was an equality of division among his eight children, and 
the division intended among his three sons was of the remainder of his 
200-acre home tract, leaving as the remainder to be equally divided the 
town lot and the '?-acre tract. 

2. Wills-Interpretation-Intent-Findings of Court. 
Extraneous findings of the court as to the valuation of the testator's 

property in getting at his viewpoint in interpreting his will is allowable 
in proper instances, but not controlling ~rhen remaining property is left 
for a further division. 

APPEAL by defendants from Webb, J., at November Term, 1916, of 
DAVIDSON. 

S. A. Cecil died leaving two sons, C. A. Cecil, Yancey Cecil, and a 
daughter, Julia A. York, by the first wife; and three sons, Alpheus Ce- 
cil, Barna Cecil, and John A. Cecil, and two daughters, Leovina and 
Daisy Cecil by his second wife. He  left the following will: 

"In the Name of God Amen. June 25, '84. 
This is my last will and testament. 1st) I will to C. A. Cecil the 

tract of land he lives on, 40 acres, more or less. Also to Yancey Cecil 
the tract of land he lives on, the line to run as I have mark, 40 acres, 
more or less; each farm is valued a t  $350 a peace; and also to Julia A. 
York and her heirs $300. Now, I will to my wife, Nancy Cecil, all my 
lands and horses, cattle, hogs and money (after my few debts is paid), 
as long as she remains my widow ; after her death the Land to be divided 
between Alpheus Cecil, Barna Cecil, and John A. Cecil; each tract 
valued at  $350. Leovina and Daisy Cecil to $350 a peace ; the remainder 
equally divided among my eight children. 

S. A. CECIL." 

At the time the will was made the testator was the owner of about 200 
acres of land in Davidson County, on which he lived, and also a 

(411) lot in High Point on Main Street with a two-story brick building 
on it, and about $1,200 of personal property, and he acquired after 

the date of the will a 7-acre tract. All the children were living at  the 
date of the will and are still living except Daisy, who has died since her 
father, leaving as heir at  law one of the plaintiffs. The widow died after 
the testator. 

The defendants Alpheus, Barna, and John A. claim to own all the 
realty, including the town lot and the after-acquired 7-acre tract, except 
only the 40 acres each given in the will to C. A. and Yancey Cecil. This 
action is brought by the three children of the first marriage and the two 
daughters of the second marriage, claiming that each of the plaintiff$ 
and defendants are tenants in common and owners of one-eighth interest 
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of the realty, after allotting to each of the three defendants in the home 
"land" "each (a)  tract valued a t  $350," which the judge finds was in 
fact allotted to eaeh of defendants during testator's life, two of whom 
built thereon and the other has occupied the residence and 40 acres 
attached thereto. 

The court held with the plaintiffs and adjudged that the lot in High 
Point and the 7-acre tract did not pass to John A. Cecil, Barna Cecil, 
and A. DCd. Cecil, but belonged in the "remainder equally to be divided," 
and the defendants appealed. 

R a p e r  ci? Raper,  Phi l l ips  & Bower,  Robertsom, Barnhardt  d2 Smith 
for plaintifs. 

L. B. Wi l l iams  and W i l l i a m  P .  Bynurn  for defendants. 

CLABK, C. J. The main allegations of the complaint are admitted in 
the answer, and the only controverted facts arising upon the pleadings 
are the number of acres in the tract of land owned by the testator, and 
the value of the said tract and of the lots in High Point and the value 
of the personal property. These are not issues of fact, but incidental 
questions of fact, properly found by the judge in construing the will, 
which is a matter of law for the court. 

I t  was alleged in the complaint and admitted in the answer that prior 
to the date of the will the testator had marked off to Y. F. Cecil and 
C .  A. Cecil each about 40 acres of the home place, and that each was 
living on the same at the time, and that he had previously given Julia 
A. York the sum of $50 at her marriage. The entire evidence shows 
that the home tract contained a little over 200 acres, and the valuation, 
taking the evidence of both sides, was about $3,750, being a tract of 
about $350 to each of the five sons. The personalty was about enough 
to give each of the daughters $350. 

I t  appears from the four corners of the will that the ruling intention 
thereof was equality of division among the eight children. The 
testator had given 40 acres of land to each of the two sons by the (412) 
first marriage and was giving the remainder of the home tract to 
the three sons by the second marriage (to whom, i t  is in evidence and is 
found by the judge, 40 acres each was marked off in the testator's life- 
time and was occupied by each of defendants in severalty, two of whom 
have conveyed by metes and bounds, and the other has mortgaged his 
allotted tract since his death). This would give them slightly over 40 
acres each, valued by him at $350. H e  had given Julia $50, and he adds 
in  the will $300 in money, making her share $350. I n  the will he gives 
to the other two daughters $350 each, out of the personalty, which to- 
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gether with the $300 to Julia about absorbed the personalty. He  gave to 
his wife "all my lands, and horses, cattle, hogs and money (after my few 
debts is paid) as long as she remains my widow after her death, the land 
to be divided between Alpheus Cecil, Barna Cecil, and John A. Cecil, 
each tract valued at  $350." 

The whole controversy turns on the construction of the sentence in the 
will just quoted. We think the court properly held that the word "land" 
referred to the home tract, which he directed to be "divided between 
Alpheus, Barna, and John A. Cecil, each tract valued at $350," which 
would absorb that tract. This would be plain if he had inserted "a" 
so as to read "each a tract valued at $350,'' and we think that the word 
"Land," with a capital L, meant the home or farm tract. He  gave to 
his wife "all my lands," but when he speaks of the division among the 
three defendants he used the word "Land" in the singular, and with a 
capital letter, showing that he referred to the home tract. He evidently 
omitted the "a," just as in the next line he omitted the word ('have" 
before "$350 a peace" to his two daughters by the second wife. After 
making the above division of a $350 tract of land to each of his five sons 
and $350 in money to each of his three daughters, the intent of the will 
is made plain by the concluding sentence: "The remainder equally to be 
divided among my eight children." There would have been no remainder 
if the three defendants were to have the real estate in High Point and 
the seven acres subsequently acquired. 

Upon the evidence the judge finds that the farm of 200 acres or more 
was worth about $1,750 
Lot in High Point, $1,000 to 4,500 
Personal property $1,000 to 1,250 

Total $3,750 to .............................. .. . . . . . . . . . . .  $7,500 

I f  the contention of the three defendants was right, they would get out 
of this $2,050 to $5,550, besides the ?-acre tract, while the other 

(413) five children, two of whom were also children of the last marriage, 
would get $350 each. This is contrary to the evident intention of 

the will, which is equality. Neither do we think it a fair construction 
that the word "land," which was to be divided between the three sons, 
who ai-e defendants, was intended to embrace the valuable lot in the city, 
and that he would describe it as "each tract valued at $350." Lots in 
town are not called '(tracts," and the context shows that the intention 
was to give, as the will expressed it, "to each of the three sons (a )  tract 
valued at  $350." 

The defendants except to the judge's findings of fact, but all the find- 
ings are as to "questions of fact" in regard to the value of the different 
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tracts and incidental matters throwing light upon the intent of the 
testator and the construction of the will. The findings as to valuation 
are not conclusive i n  the division of the undevised property, which will 
probably be made by a sale and division of the proceeds. The other facts 
found me mostly matters alleged in the complaint and admitted in the 
answer. On the trial the defendants themselves objected to the submis- 
sion of issues to a jury. The extraneous evidence was properly "admitted 
for placing the court a t  testator's point of view when he made the will 
and thereby aiding in the right interpretation of the will." Wooten v. 
NoZlbs, 170 N. C., 214. 

We eonclade that the true intent of the will that Alpheus, Barna, and 
John A. Cecil, the defendants, were devised "each (a)  tract of land 
-valued at  $350," being the balance of the home "land" not already marked 
off by the testator to the other two sons, and that after taking out the 
$300 in money devised to Julia and the $350 each to Leovina and Daisy, 
all the "remainder is to be equally divided among the eight children." 
Any other construction would be contrary to the palpable intent of the 
will, and would destroy the possibility of any "remainder," which the 
testator directed to be divided. 

The decision below is 
Affirmed. 

Cited: Reymolds v. Trust Co., 201 N.C. 279. 

S'TATE EK REL. NORTH CAROLINA CORPORR4TION COIMDIISSION AND THE 

LAURINEURG AND SOUTHERN RAILROAD COMPAlNY v. 
SEABOARD AIR LINE RAIhWAY COMPANY, 

(Filed 25 April, 1917.) 

1. @onsent Judgments-Contracts-Corporation Commission-Police Pow- 
ers-Bailroads-Crossingk-Switches-Public Safety. 

A consent judgment is regarded as a contract between the parties; and 
when thereunder one railroad company is permitted by another to cross 
its track upon condition that it will put in such switch system as the 
other may designate, and the system has been designated accordingly, the 
Corporation Commission has no power to set aside the contract, when it 
1s found by the Commission'that the systems contended for  by each of the 
railroad companies are equalIy safe and that the interests of the public 
are not involved. 
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2. Railroadtds-Contracts-Judg~nents-Fede~~al Courts--Corporation Com- 
mission-Gourts-Equity-Rights of Public. 

While the Corporation Commission, which has no equity jurisdiction, 
and the equitable jurisdiction of the courts may, in proper instances, 
interfere with the enforcement of an unconscionable contract between rail- 
road companies that would impair the utility of one of them to the public 
as a common carrier, the application of this principle does not arise in 
this case, owing to an arrangement which may prove satisfactory and 
under which the question may not again arise. 

(414) APPEAL by the petitioner, Laurinburg and Southern Railroad 
Company, from a judgment of Bond, J., at October Term, 1916, of 

WAKE, which judgment affirmed the order of the North Carolina Corpo- 
ration Commission dismissing the petition filed before the Corporation 
Commission by the petitioner, Laurinburg and Southern Railroad Com- 
pany, v. the Seaboard Air Line Railway Company. 

The Corporation Commission rendered the following judgment: 
TRAVIS, Chairman: This is a proceeding brought by the Laurinburg 

and Southern Railroad Company for the purpose of having this Com- 
mission, pursuant to the powers conferred upon i t  by statute, prescribe 
what kind of interlocking switch or switches shall be installed and main- 
tained by the plaintiff where its tracks cross the tracks of the defendant 
Seaboard Air Line Railway in the town of Laurinburg. 

I t  appears that a t  the time of procuring the consent of the defendant 
to cross its tracks and right of way the plaintiff company entered into 
a contract in which i t  stipulated that it would construct at  this point 
such interlocking switches as the defendant company, through its chief 
engineer, might at any time thereafter require. The defendant company, 
therefore, subsequently required and demanded that the plaintiff install 
at  this crossing what is called an automatic interlocking plant. The 
plaintiff company deeming this an unreasonable requirement, imposing 
upon i t  an unnecessarily large investment and cdst of operation, refused 
to construct it. The Seaboard Air Line Company, then being in the 
hands of a receiver, appointed under proceeding instituted in the United 
States Court before Judge Pritchard, appealed to Judge Pritchard for 
a mandamus requiring the construction of the plant by them under the 
contract. I t  seems that at  the hearing before Judge Pritchard a consent 

order was entered requiring the construction of the automatic 
(415) interlocking plant. Subsequent negotiations in respect to ' the 

matter occurred between the respective companies, but they failed 
to reach any satisfactory arrangement. The defendant company there- 
after applied to Judge Connor of the United States District Court for 
an order requiring the plaintiff to comply with the former order made 
by Judge Pritchard. Subsequent to an order ma'de in the premises by 
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Judge Connor the plaintiff instituted this proceeding before the Corpora- 
tion Commission. This Commission heard the evidence in the matter, 
and has given their careful consideration to the questions involved. 

I f  it was an originaI question for us to determine what kind of inter- 
locking plant we would prescribe at  this crossing for the public protec- 
tion, we would find little trouble in determining the matter, but we find 
the question complicated both by the contractual obligation of the 
plaintiff company to the defendant company, given in consideration of 
a right granted by the defendant to cross its track, and also by the orders 
of the Federal court above referred to. This Commission is clearly of 
the opinion that an interlocking plant known as the "Cabin Door" 
interlocking system would be adequate and safe at  this crossing, and 
considering the amount and character of use made of this crossing by the 
plaintiff, it is all that the public safety demands and is all that ought 
reasonably to be required, and but for the contractual obligations and 
the orders of court above referred to, it is what this Commission would 
prescribe. We are of the opinion, however, that this Commission could 
not nullify the contract of the plaintiff to put in such an interlocking 
plant as the defendant may demand, nor could it direct or require 
defendant to ignore the order of the Federal court to put in such a plant 
unless i t  appeared to this Commission that the character of plant 
required by the defendant and ordered by the court was unsafe and did 
not furnish adequate protection for the traveling public. 

Examining the record with a view of determining this question, we 
find from the evidence that the plans and drawing of the interlocking 
plant demanded by defendant and ordered to be put in by the court are 
defective in that they do not show the proper number of levers to operate 
the derails provided in this plant, and that if the plant were installed, 
or i t  were attempted to be installed, in strict accordance with these plans 
and drawings, the same would be defective and unsafe, and this Com- 
mission would feel that it was its duty, in the interest of the public 
safety, to require a different and more perfect plant. The defendants 
contend, however, that this defect in  the drawings, which is not seriously 
denied, is remedied by a provision in the specifications, as follows : 

"The contractor shall furnish all tools, material, and labor, ex- (416) 
cept as may be hereafter noted, to erect and complete the work 
in  accordance with the intent of the plans and specifications, and any- 
thing that is obviously necessary to complete or make useful any part 
mentioned in specifications shall be provided by the contractor, although 
such part is not shown on the plans." 

We find that if, under this stipulation, the automatic interlocking 
plant were properly installed and the defects in the plans and drawings 
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remedied, i t  would be a safe interlocking system, although in the opinion 
of this Commission unnecessarily and unreasonably elaborate and expen- 
sive for a crossing subject to no more use than is this one. 

The conclusion to which we have come, therefore, is that, while this 
Commission clearly thinks that the Cabin Door interlocking plant would 
be suitable and adequate for this crossing, i t  does not think that it has 
the power to order that this system be put in, and no other, without 
improperly interfering with the contractual rights of the defendant in 
the premises; and the petition is, therefore, dismissed. 

G. B. Patterson, Winston & Biggs for plaintiff. 
Mumay Allen, Mdntyre, Lawrence d2 Proctor for defendant. 

BROWN, J. The facts of this case are very clearly and fully stated in 
the judgment of the Corporation Commission, and i t  is unnecessary to 
do more than refer to it for a statement of the controversy. 

The petition of the Laurinburg and Southern Railroad Company sets 
forth the matter in controversy between it and the defendant, and peti- 
tions the Commission "to make such orders in  the premises as the public 
safety demands with reference to a system of interlocking switches or 
signals at  the Laurinburg crossing, specifying and determining the kind 
of system which shall be installed and maintained at  said crossing and 
apportioning the cost thereof between petitioner and defendant as may 
be just and proper." 

The Commission finds upon investigation that the "cabin door" inter- 
locking system of switches is adequate and safe at  the crossing and, 
"considering the amount and character of use made of this crossing by 
the plaintiff, it is all that the public safety demands and is all that 
ought reasonably to be required, and but for the contractual obligations 
and the orders of court above referred to, it is what this Commission 
would prescribe." 

The Commission further finds that the tower interlocking system is 
a perfectly safe system, "but unnecessarily and unreasonably elaborate 

and expensive for a crossing subject to no more use than this one." 
(417) The Commission concludes that both systems being equally safe, 

the public safety is not involved, and that in view of the contract 
between the parties, it has no power to direct that the cabin door system 
be installed in preference to the other without unduly interfering with 
the contractual rights of the defendant. 

We think this conclusion is well founded and supported by authority. 
It is undoubtedly true, as contended by petitioner, that public-service 
corporations cannot by contracting among themselves deprive the State 
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of its right to exercise its police power in the interest of public safety. 
I f  the contract does not adequately protect the public, then the police 
power may be used to the full extent necessary to require the contracting 
parties, notwithstanding the contract, to conform to every requirement 
necessary for the public safety. But, under the guise of an exercise of 
the police power of the State, the courts cannot deprive a citizen of 
property or contract rights that have no tendency to injure the public 
health, morals, safety, or general welfare. 

As said in R. R. v. Drainage District, 233 U. S., 75, NThe decisions 
aIso show that a State cannot avoid the operation of the fourteenth 
amendment by simply invoking the convenient apologetics of the police 
power." Mugler v. Kansas, 123 U .  S., 210; Eubank v. Richmond, 226 
U. S., 137. 

I t  having been found by the Commission that both systems of switches 
are equally safe, the public interest in that respect is eliminated and 
the parties are remitted to their rights under the contract. That a 
consent judgment is a contract is too well settled to be questioned. 
Edney v. Edmey, 8 1  N. C., 1 ; Massey v. Barbee, 138 N. C., 84; B a d  c. 
McEwen, 160 N .  C., 425. 

It is contended that the contract is needlessly harsh and oppressive 
and ought not to be enforced. Petitioner contends that its railroad is 
only 18 miles in length and operates in  only one county in  North Caro- 
Ena; that its capital stock is only $50,000; that the present cost of 
installing the tower plant will approximate $15,000 and that the cost of 
operation will be $2,000 per annurn in addition to the depreciation and 
maintenance cost. Petitioner contends that the installation of such an 
expensive system is not only utterly unreasonable, but entirely beyond 
its means, and that if compelled to install it, petitioner will be so 
burdened that i t  will be unable to properly discharge its duties as a 
common carrier. 

I f  these facts are true, they present a strong case for the intervention 
of a court of equity; but the Corporation Commission has no equitable 
jurisdiction and no right to grant equitable relief. 

I f  petitioner, being a conimon carrier within this State, and (418) 
affected with a public trust, has unadvisedly entered into this 
contract with defendant, and it turns out that its enforcement is un- 
necessary to public safety, unconscionable and oppressive, so much that 
it will seriously impair the ability of petitioner to discharge its public 
duties as a common carrier, then the State has an interest in the contro- 
versy which may be protected by the Corporation Commission or the 
courts. But that phase of the controversy is not before us and need not 
now be considered. I t  may never arise. 
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I t  is stated in the evidence for defendant that its president, Hix, 
agreed that "he would allow the Seaboard to put in the cabin door type 
temporarily, with the understanding that if its operation did not prove 
satisfactory that they would, at  their own expense, extend the plant and 
provide full protection under the tower system." 

I t  may be that when tried out the cabin door switch will prove its 
efficiency, and that is all that is necessary, and thereby put an end to 
the controversy. As the matter now stands upon the facts found by the 
Corporation Commission, we think the petition was properly dismissed. 

The judgment of the Superior Court affirming the judgment of the 
Corporation Commission is 

Affirmed. 
The costs will be taxed against the Laurinburg and Southern Railroad 

Company. 

Cited: Wa,lls v. Strickland, 174 N.C. 302; In. re Utilities Co., 179 
N.C. 166. 

ROBERT GADSDEN v. CRAFT Sr CO.. ET AL., SEABOARD AND COAST LINE 
RAILROAD COMPANIES. 

(Filed 25 April, 1917.) 

1. Master and Servant-Employer and Employee-Independent Contractor 
-Dangerous Work. 

A contract to erect a reinforced concrete bridge for a railroad company 
is not necessarily for work so inherently dangerous as to fix liability upon 
the company, when the relation of independent contractor has been estab- 
lished, for a negligent injury inflicted upon an employee of the contractor 
irr the course of his employment. 

2. Master and Servant-Employer and Employee-Independent Contractor 
-Respondeat Superior. 

The relation of independent contractor for the building of a bridge for 
a railroad company does not arise under the terms of the contract, reserv- 
ing to the company's engineer the authority to direct the work and issue 
certificates of payment therefor when done to his satisfaction; and dis- 
cretionary right to employ and pay laborers and others having claims, 
upon conditions relating to the progress of the work, and to such addi- 
tional work to that specified as may thereafter be determined upon, with 
the right to terminate the contract in whole or in part; and the doctrine 
of respoadeat superior applies in an action brought by an employee of the 
contractor to recover damages for a personal injury negligently inflicted 
upon him while engaged in the course of his employment. 
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CIVIL ACTION to recover for physical injury to plaintiff, caused (419) 
by alleged negligence on the part of the defendants, tried before 
Connor, J., and a jury, at December Term, 1916, of NEW HANOVER. 

There was evidence tending to show that in the fall of 1914 defendants 
Craft & Co. were engaged in constructing a reinforced concrete bridge 
over Fourth Street in  the city of Wilmington, under a contract with the 
two defendant railroads, and that on 27 November, 1914, plaintiff, while 
engaged as an employee in said work, was injured by the fall of a 
scaffold on which he was.placed in  the course of his employment, the 
scaffold having been improperly and insecurely constructed. 

On the trial i t  appeared for defendant companies that the work in 
question was being done by their codefendant, Craft & Co., under a 
written contract which was put in evidence and under the terms of which 
defendants contended that Craft & Co. were independent contractors and 
that no liability could be properly imputed to the companies by reason 
of default of such contractor. 

The court having intimated an opinion that this was the effect of the 
contract and the attendant facts in evidence, plaintiff excepted and sub- 
mitted to a nonsuit as to the railroad companies. There was recovery 
and judgment for $1,250 damages against Craft & Co. and judgment of 
nonsuit as to the railroad companies, and from the judgment as to these 
companies, plaintiff appealed. 

A. G. Ricaud for plaintif. 
Romtree  & D'avjs for Atlantic Coast Line Railroad. 
John, D. Bellamy and Emmett Bellamy for Seaboa~d  Air LiPLe Rail- 

way. 

HOKE, J. Plaintiff objects to the validity of the judgment of non- 
suit for the reasons: (1) that under the terms of the written agreement 
Craft & Co. were not independent contractors; (2) that the work in 
which they were engaged was inherently dangerous, and that the position 
of independent contractor could in no event be maintained for the benefit 
of the appellees. 

On the record we see nothing to justify the position that the (420) 
work was inherently dangerous, and the objection made upon that 
ground must be disallowed. Scales v. LZeweZlyn, 172 N. C., 494. We are 
of opinion, however, that under the written agreement offered in evidence 
the powers reserved to the railroads during the performance of the work 
and as to the manner and methods of doing i t  are so extended and con- 
trolling that Craft & Co. could in no proper sense be considered as 
independent contractors, but are themselves agents and employees of the 

469 
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railroads, for whose negligent default the companies may be held respon- 
sible under the principles of responded superior. 

I n  BeaJ v. F%%er Co., 154 N. C., pp. 147-150, the Court quotes with 
approval from Moll on Independent Contractors, see. 19, as follows : 
((In his commentaries on negligence Judge Thompson states the rule 
thus: I f  the proprietor retains for himself or for his agent (e.g., archi- 
tect and superintendent) a general csntrol over the work, not only with 
reference to  results, but also with reference to methods of procedure, 
then the contractor is not deemed an independent contractor within the 
meaning of the rule under consideration, but he is deemed the mere 
agent or servant of the proprietor, and the rule of respondeat superior 
operates to make the proprietor liable for his wrongful acts or those of 
his servants, whether the proprietor directly interfered with the work 
and authorized and commanded the doing of such acts or not. I t  is not 
necessary in such a ease that the employer should actually guide and 
control the contractor. I t  is enough that the contract vests him with 
the right of midance and control." 

~ndY again: from Snmith v. X i m o m ,  103 Pa., 32 : ' T h e r e  one who 
contracts to perform a lawful service for another is independent of his 
employer in all that pertains to the execution of the work, and is sub- 
ordinate only in a result in accordance with the employer's designs, he 
is an independent contractor, and in such case the contractor alone and 
not the employer is liable for damages caused by the contractor's negli- 
gence in the execution of the work." - 

These tests for determining the position of an independent contractor 
are in accord with the generally prevailing doctrine and have been 
recently approved and applied in  several decisions of this Court. Embler 
v. Lumber  Co., 167 N. C., 457; H a r m o n  v. Contracting bo., 159 N. C., 
22; Johnson  v. R. R., 157 N. C., 382; B o p p e r  v. Ordway,  157 N. 6., 
125; D e n n y  v. Burl ington,  155 N. C., 33. 

True, in D e n n y  v. Bur l i sg ton  and in  Hopper v. O r d w q ,  supra, it was 
held that, "When the relation of independent contractor has been cre- 
ated, within the meaning of these definitions, the result is not affected 

by the fact that an agent of the proprietor is to be present for 
(421) the purpose of seeing that the work is done according to specifica- 

tions." Johnson v. R. R., 157 N. C., pp. 382-384. No more 
would conditions be changed by the mere fact that the contract contains 
provision that in case of failure to perform properly the proprietor could 
take over the contract and complete the same. 

But in  our opinion the powers reserved to the companies and their 
immediate agents by the provisions of the present contract go much 
beyond anything appearing in these decisions or the principles they are 
intended to sustain. 

470 
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I n  the opening clause of the contract there is stipulation that "The 
work is to be done and finished agreeably to the directions and orders 
of the chief engineer of one of the defendants or his assistants." This 
officer, too, is given large powers with reference to modifications of the 
plan as the work progresses. His decision as to amounts due on the 
previous estimates is absolutely conclusive, and, in the final estimate, the 
amount due is to be paid when the entire work is completed to the satis- 
faction of the said engineer and on his certificate that it has been done 
according to specifications and in accordance with his directions and to 
his satisfaction and acceptance. I n  another clause the work is to begin 
at  once and be completed on or before a specified period and prosecuted 
with such force as the engineer may deem adequate, and "If said party 
shall fail to prosecute the work with sufficient force in the opinion of 
said engineer, the latter or such agent or agents as he may designate, 
may proceed to employ such number of workmen, Iaborers, and overseers 
as may be necessary to insure completion at such wages as they may find 
necessary or expedient and charge same over to Craft 8: Go. on the 
contract," etc. And again: "Or for failure to prosecute the work with 
an adequate force or for noncompliance with his directions in regard to 
the manner of constructing it, or for failure to complete the work within 
the time limit, or for other delays in the performance of or any omissioa 
or neglect of the requirements of the agreement and specification on the 
part of the party of the first part, the said engineer may, at his discre- 
tion, declare this contract or any portion or section of i t  forfeited and 
the railroad companies exonerated from all liability under it." 

I n  section 1 2  stipulation is made as follows: "It is further understood 
and agreed that the parties of the second and third parts, the railroad 
companies, jointly and severally, may at any time, either with or with- 
out an estimate furnished, pay any moneys directly to the employees and 
others having claims and demands against the party of the first part for 
work done and material furnished to the party of the first part 
for the purposes of this contract, and may at any time require (422) 
voucher for the payment to employees and others having claims 
and demands against the party of the first part for the purposes afore- 
said." 

And section 13: "If during the progress of the work contracted for, 
which shall be under the direction of the engineer not contemplated in 
the specifications mentioned in section 1 of this agreement and not 
specifically included herein, which work cannot, in the opinion of the 
engineer, be accurately measured or estimated under the terms of this 
contract, then in that case the same shall be paid for at  actual cost for 
labor and materials furnished by the party of the first part, with 10  
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per cent added for  superintendence and use of tools; and it is further 
agreed and understood that  all terms and stipulations of this contract, 
as f a r  as may be applicable, shall attach to  all work so done, which work 
for all purposes shall be deemed part  of the work contracted for by the 
par ty  of the first part  hereunder." 

F rom these stipulations and under the principles approved and sus- 
tained by the authorities cited, i t  will sufficiently appear, as stated, that  
the powers over this work reserved to the companies and their agents, i n  
the course of its performance and as to  the manner and methods of 
doing it, are of such a character and extent as to constitute the con- 
tractor, Crafts & Co., the agents and employees of the railroads in 
reference to the construction of this bridge, and the rights of the parties 
must be adjusted on that basis. 

There is error, and this will be certified, that the question of the 
responsibility of the appellees may be properly determined. 

Reversed. 

Cited:  Aderholt c. Condon, 189 N.C. 756; Greer v .  Construction Co., 
190 N.C. 635; Lumber  Cfo. u. Xoto r  C'o., 192 N.C. 381; Drake u. Ashe- 
wille, 194 K.C. 10;  Inman z7. Refining CO., 194 N.C. 569; Berrg v. Bur- 
niture Co., 201 N.C. 848; Teague v. R.R., 212 N.C. 34, 35; Graham v. 
Wall, 220 N.C. 88; Scoft v. Lumber C'o., 232 K.C. 165; McGraw v. ~VIills 
Co., 233 N.C. 526. 

D'UDLEP TROSLER v. E R S E S T  GAKT. 

(Filed 25 April, 1917.) 

1. Tenants In Common-Outstanding Title-Mortgage of Ancestor-Fore- 
closure Sale. 

Where the ancestor has mortgaged his lands, and subject thereto they 
have descended to his h ~ i r s  at Inn- as tenants in common, and one of them 
has become the purchaser at the foreclowre bale, the title thus acquired 
is not regarded as outstanding, in the sense it may not be acquired by 
one tenant in common against the others, but in that of the ancestor him- 
self; and where the sale and conveyance thereunder are regular and valid, 
the purchaser's title will be upheld. 

2. Mortgages-Foreclosure Sale-Deeds and Conveyances-Recitals-Pre- 
sumptions-Rnrden of Proof. 

Where a deed made in pursuance of a sale of land by foreclosure under 
a mortgage sufficiently recites the facts thereof. it will be presumed to  
have been regularly made, and the burden of proof is on the party attack- 
ing its regularity to establish to the contrary. 
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3. Tenants in Common-Limitation of Action-Adverse Possession-Mi- 
nority-Instn~ctions-Appeal and Emor. 

Where a tenant in common claims the lands by adverse possession with- 
out sufficient evidence as to the time thereof, and there is evidence of the 
minority of the other party for a part of the period claimed, it is recers- 
iMe error for the judge to charge the jury that such possession for twenty 
years, etc., would ripen the claimant's title, and without reference to the 
evidence of the minority of the adverse party, when such is relevant to 
the inquiry. 

CIVIL ACTION, tried before Webb, J., at October Term, 1916, of (423) 
GUILFORD. 

This is an action to recover land. 
The plaintiff introduced evidence tending to show that Peter Vanstory 

was the owner of the land in  controversy; that he died in  1887 or 1888 
leaving surviving him three children as his heirs a t  law, to wit, Charlie 
Vanstory, Bob Vanstory, and Sarah Vanstory; that Sarah Vanstory 
died prior to 1905, having theretofore intermarried with one Troxler, 
leaving surviving her her husband, who died about 1905, and the plain- 
tiff, who was a son born of said marriage and an heir at law of Sarah. 

The plaintiff also offered in evidence, for the purpose of attacking it, 
the mortgage deed from Peter Vanstory and wife to S. S. Gant, dated 
24 May, 1880, and registered 3 July, 1880, and a deed from C. R. 
Doggett and others, executors of the said Gant, to ftobert Vanstory. 
This deed purports to be made by virtue of a sale made under the power 
contained i n  the mortgage from Vanstory to Gant, and it contains all 
of the recitals showing the regularity of the advertisement of the sale of 
the land and the regularity of the sale. 

The plaintiff also offered evidence tending to prove that the land was 
not advertised for sale according to law under the power contained in 
said mortgage deed, and then offered mesne conveyances from the said 
Robert Vanstory to the defendant for the purpose of showing that the 
defendant claimed under Peter Vanstory. 

The defendant also offered in evidence the chain of title from Peter 
Vanstory to the defendant, including the deed from the said executors 
to Robert Vanstory and the deed to the defendant, which is dated in 
1903. 

The evidence for the plaintiff tended to prove that he was born (424) 
in 1890 or 1891; that this action was commenced on 20 Novem- 
ber, 1915, and within twelve months of a judgment of nonsuit in a for- 
mer action between the same parties to recover this land, which said 
former action was commenced on 19 October, 1911. 
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The only evidence to the contrary as to the age of the plaintiff is 
that one witness stated that Peter Vanstory died in  1886 or 1887 and 
that he thought the plaintiff was living at the time Peter Vanstory died. 

There is no evidence as to the possession of said land from the death 
of Peter Vanstory up to the time the defendant bought in  1903, except 
that the plaintiff stated: "My Uncle, Bob Vanstory, stayed there a 
right smart while." 

The defendant offered evidence tending to prove that he had been 
i n  the continuous adverse possession of the land from and after his 
purchase in  1903. 

His Honor charged the jury that the burden of proof was on the 
plaintiff to show that the land had not been properly advertised under 
the mortgage of Peter Vanstory to Gant, and the plaintiff excepted. 

His  Honor further charged the jury as to possession as follows: "If 
you should find that there was a void deed, that there was no sale made 
by the executors, no advertisement, that would give the plaintiff one- 
third interest i n  the property in question; that is, he would be a tenant 
in common with the defendant, and the law says i t  takes twenty years 
to bar him; the defendant would have to be there twenty years in order 
to bar the plaintiff's right from bringing action against his cotenant, 
unless you find there was actual ouster, unless you find that his co- 
tenant, the defendant, turned him out of possession; then he would have 
to bring his action within seven years; but if there is no ouster, and the 
plaintiff simply knowing he was there would be no ouster; so if you 
find that i t  was a void deed, that is, the deed the executors made, there 
was no sale and no advertisement made by the executors-if you find 
that by the greater weight of the testimony, then the court charges you 
the plaintiff would be entitled to one-third interest in this property; 
and I withdraw from you what I said on yesterday, that notwithstanding 
that, if he permitted the defendant to stay there seven years, under known 
and visible lines, that would ripen his title, I withdraw that, and tell 
you i t  would take twenty years, unless you find there was an actual 
ouster." The plaintiff excepted. 

There was a verdict and judgment for the defendant, and the plaintiff 
appealed. 

(425) G. ill. Patton, and Jerome & Jerome f o ~  plaintiff. 
No Counsel for defendant. 

ALLEN, J. The exceptions of the plaintiff which are relied on in the 
brief present three questions for decision: (1) Did Robert Vanstory, a 
son of Peter Vanstory and a tenant in common with the mother of the 
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plaintiff, have the right to buy under the power of sale contained in  the 
mortgage executed by Peter Vanstory and wife, and did he thereby 
acquire the title to the land, if the sale was regular and properly adver- 
tised? (2) Was it error in his Honor to charge that the burden of proof 
was on the plaintiff to show that the land was not properly advertised 
for sale under said mortgage? (3 )  Was the charge of his Honor as to 
adverse possession erroneous? 

The first of these questions is decided against the contention of the 
plaintiff in Jacksom v. Buhd, 148 N. C., 29, and the second in Lunsford 
v. Speaks, 112 N. C., 608, and in Cawfield v. Owens, 129 N. C., 288. 

The Court said in the Jackson case, in dealing with the right of a co- 
tenant to buy at a sale made under an instrument executed by an an- 
cestor, that "The contention o f  plaintiffs that John Baird could not 
acquire the exclusive title at  the sale is founded upon a misapprehension 
of the law. The general rule is  well settled that one cotenant cannot 
purchase an outstanding title or encumbrance affecting the common 
estate for his own exclusive benefit, and assert such right against his 
cotenants. But that rule does not apply under the facts of this case. 
The title which was acquired by Shuford, assuming that he acquired i t  
for Baird, was not an outstanding title adverse to the title of Robert 
Baird. I t  was the title of Robert Baird himself, the common ancestor 
under whom all claimed, and the sale was being made under a deed 
executed by such ancestor and to pay his debts, which were an encum- 
brance on the land when it descended to plaintiffs and their coheir. I t  
is held in this State that one eotenant lawfully may purchase his co- 
tenant's share of the common property under execution sale to pay the 
debt of such cotenant. Likewise i t  is held that one of the cotenants may 
purchase the entire property a t  a sale to pay the common ancestor's 
debt"; and in the Cawfielld case, as to the burden of proof: "The pre- 
sumption of law is in favor of the regularity in the execution of the 
power of sale, and if there was any failure to advertise properly, the 
burden was on defendant to show it." 

The recitals in the deed establish prima facie that the sale was regu- 
Barly advertised, and it is, therefore, incumbent upon the plaintiff to 
offer evidence to rebut the presumption therefrom in favor of the 
defendant. 

I ' ~ P  exmption to the charge of his Honor on adverse possession (426) 
is well taken. 

The charge is predicated upon a finding by the jury that the saIe 
under the mortgage executed by Peter Vanstory was void because of 
want of advertisement, and that, therefore, the defendant, having ac- 
quired his title through Robert Vanstory, who was one of the children of 
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Peter Vanstory, became a tenant in common with the plaintiff, and the 
jury was instructed, i n  substance, that if the defendant had been in the 
adverse possession of the land for twenty years without an actual ouster, 
or for seven years if there was an ouster, the title would be in  the de- 
fendant and the plaintiff could not recover. 

There are several objections to this charge. 
There is no evidence that the defendant or those under whom he 

claimed had been in possession of the land for twenty years, nor is 
there any evidence of an actual ouster. 

The evidence tends to prove that the defendant took possession of the 
land in 1903 and had occupied i t  since that time, and prior to 1903 
there is no evidence of possession after the death of Peter Vanstory in 
1887 or 1888 except that the plaintiff testified that "Bob Vanstory 
stayed there a right smart while." 

Neither the plaintiff nor his mother was turned out of possession by 
the defendant, nor does it appear that there was any demand made for 
an accounting as to the rents and profits and a denial of the right by 
the defendant. 

The charge is also objectionable because i t  is not qualified by any 
instruction to the jury as to the effect of the minority of the plaintiff, 
and as there is no evidence that the adverse possession began in the 
lifetime of the mother of the plaintiff, if, as his evidence tends to prove, 
he did not become 21 until 1910 or 1911 and his action was commenced 
in 1911, the possession of the defendant could not avail as against him. 

For the error pointed out, there must be a 
New trial. 

Cited: Jenkins v. Griffifi, 174 N.C. 186; Berry v. Boomer, 180 N.C. 
69; Jessup v. Nixon, 186 N.C. 103; Gentry 0 .  Gentry, 187 N.C. 32; 
Douglas v. Rhodes, 188 N.C. 584; Pearce v. Wntkins, 219 N.C. 642; 
Jones v. Percy, 237 N.C. 242. 

(427) 
EULA M. CHANDLER v. J. W. JONES ET AL. 

(Filed 25 April, 1917.) 

1. Evidence-Hearsay-Declarations-Appeal and Error - Determinative 
Issues. 

In an action upon a contract for the payment of money, controverted 
upon the ground that the defendant and his wife had paid a certain sum 
of money to the plaintiff's husband at her request and for her benefit, 
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declarations of the defendant's wife, not made in plaintiff's presence, as 
to this controlling feature of the case are incompetent, not falling within 
the exceptions as to the admissibility of hearsay evidence (King w. Bglzurn, 
137 N. G., 495), and their admission constitutes reversible error. The 
court frames issues to be used upon the new trial awarded, which will be 
terminative under a former opinion. 

2. Parties-Contracts-Beneficial Interest-Actions. 
In an action to recover money due upon contract the defense is available 

that the defendant had paid, at the request and for the benefit of the plain- 
tiff, certain moneys to another in a transaction to which the plaintiff was 
not a party. 

CIVIL ACTION, tried before Long, J., at January Term, 1917, of GUIL- 
FORD. 

This is an action to recover the sum of $600 alleged to be due by 
contract. 

The defendant admitted the execution of the contract, and alleged 
that he had paid the sum of $500 thereon. 

The contract was entered into on 30 April, 1890, between the de- 
fendant and his wife, and under its terms the defendant was to become 
the owner of a certain tract of land if he survived his wife, upon the 
payment of $600 to the plaintiff, who was then Miss Eula Vanstory, 
and i t  is upon this contract the plaintiff is suing. 

The plaintiff offered evidence tending to prove that she did not know 
of the existence of said contract at  the time said money was paid; that it 
was not paid at  her request; that she knew nothing of the purpose for 
which i t  was paid, and that i t  was a gift to her husband, A. D. Chandler. 

The defendant offered evidence tending to prove that the said sum 
of $500 was paid in part satisfaction of the sum of $600 due under said 
contract, and at  the request of the plaintiff Eula Chandler, and that it 
was used, with her knowledge, in satisfaction of a mortgage on a tract 
of land which was conveyed to her said husband. 

The defendant introduced Mr. and Mrs. Rankin, who testified, over 
the objection of plaintiff, in  substance, that they had heard Mrs. 
Jones, wife of the defendant, say, in the absence of the plaintiff, (428) 
that said sum of $500 was paid on said contract, and the plaintiff 
excepted. 

There was a verdict and judgment for the defendant, and the plaintiff 
excepted and appealed. 

King & Kimball for plaintif. 
Cooke & Fen'tress m.d Jerome & Jerome for dcfenhnt .  
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ALLEN, J. It is not denied by the plaintiff that the defendant paid 
$500 in 1893, which inured to the benefit of her husband, but she con- 
tends that the payment was not made at  her request; that i t  was not in 
satisfaction pro tan to  of the amount due to her under the contract 
between the defendant and his wife, and that it was not paid for the 
purpose of discharging a mortgage on the land conveyed to her husband. 

I t  therefore appears that the evidence of Mr. and Mrs. Rankin was 
important and material on the only controverted facts submrtted to the 
jury, and this evidence falls within the rule excluding hearsay evidence, 
and is not covered by any of the exceptions to the rule. 

Mr. and Mrs. Rankin, in  effect, testified that they heard Mrs. Jones, 
wife of the defendant, say, in the absence of the plaintiff, that the $500 
was to come out of the contract. 

The rule, with the exceptions and the comment of the Court in K i n g  v. 
Bynum, 137 N. C., 495, cited in Lockhart's Evidence, see. 138, are 
directly applicable to the evidence in  this record, erroneously admitted. 
The Court says in that case: " 'Evidence oral or written, is called hear- 
say when its probative force depends in whole or in  part  upon the 
competency and credibility of some person other than the witness by 
whom it is sought to produce it.' 11 A. and E. Enc. (2 Ed.), 520, and 
cases cited; Coleman v. Southwick,  t, Johns. (N. Y.), 45; S. v. 
71 N. C., 79. There are exceptions to this general rule excluding hear- 
say evidence laid down in the text-writers on evidence, such as admis- 
sions, confessions, dying declarations, declarations against Interest, an- 
cient documents, declarations concerning matters of public interest, 
matters of pedigree, and the res gestce. The most ingenious mind can 
hardly bring the testimony pointed out within any recognized exception 
to the general rule excluding hearsay evidence. P Greenleaf Ev., ch. 6 
(13 Ed.), gives the recognized exceptions to the general rule." 

There must be a new trial on account of the error pointed out, and as 
this is the second appeal in the action and the amount in  controversy is 

in danger of being consumed by the litigation, in order that all 
(429) matters in controversy be settled, the defendant may move the  

court to be permitted to make the husband of the plaintiff a party 
and to amend his answer, and i t  is directed that the following issues be 
submitted to the jury in addition to the ones submitted at  the last trial: 

1. Did the defendant lend to or advance at the request of A. D. 
Chandler any money, and if so, when and how much? 

2. I f  so, was said money lent or advanced for the purpose of paying 
off and satisfying a mortgage on the land conveyed to the said Chandler 
by one Lambeth, and was it so used? 

3. I f  so, was said money lent or advanced at the request of the 
plaintiff Eula Chandler 1 
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4. If so, was said money lent or advanced as a payment on the amount 
due under the contract entered into between the defendant and wife? 

5. If so, did the plaintiff Eula Chandler know that said amount was 
lent or advanced as a payment on said contract, and that it was to be 
used in satisfying said mortgage? 

When these facts are ascertained by the verdict of a jury the rights 
of the parties can be determined under the former opinion of this Court. 

I f  answered in favor of the defendant, he will be entitled to a credit 
on his contract, or to subrogation; and if against him, the plaintiff will 
have judgment for the full amount due under the contract. 

The motion of the defendant to dismiss the action upon the grould 
that the plaintiff Is not a party to the contract on which she sues cannot 
be sustained, as "One not a party or privy to a contract, but who is a 
beneficiary thereof, is entitled to maintain an action for its breach." 
Gorrell v. Water  Go., 124 N.  6., 333, and cases cited. 

New trial. 

Cited: S. v. Co2lins, 109 N.C. 1 9 ;  Nance v. R. R., 189 N.O. 639; 
8. v. K k t t z ,  206 N.C. 728 ; Randle v. Grady,  228 N.C. 163 ; Canestmko 
v. Powell, 231 N.C. 195. 

(Filed 25 April, 1917.) 

Actions-Soinder-Plendhgs-Issrres-EqCo on !!!We-Nonsuit- 
Trials-Statutes. 

Where the plaintiffs allege they are entitled to the possession of certain 
lands as the heirs at  law of the deceased owner, and that the defendant 
Is in wrongful possession claiming under a void sheriff's deed by execution 
sale, and the answer denies plaintiff's allegation of ownership and asserts 
the defendant's title : Held, the matters in defense come within the mean- 
ing of Revisal, see. 481 (I), permitting joinder of causes of action; and 
Revisal, see. 1589, affording an owner of lands a remedy to establish and 
quiet his title, giving the defendant a legal right to have the issues tried; 
and plaintiffs' motion for a voluntary nonsuit should be denied. 

CIVIL ACTION, tried before Webb,  J., and a jury, at  February (430) 
Term, 1917, of MOORE. 

The jury having been impaneled, plaintiffs introduced their evidence 
and, thereupon, the court having intimated an opinion adverse to plain- 
tiff's right to recover, they submitted to a nonsuit. At the time this was 
done, and before the jury was discharged, defendants objected, insisting 
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that there were other issues in the case raised by defendant's cross-action 
or counterclaim which defendant had a right to have determined. The 
objection was overruled. 

Judgment of nonsuit was entered, and defendants, having duly ex- 
cepted, appealed. 

N o  Counsel f o r  plaintiff. 
L. B. Clegg, U. L. Spence, and Seawell & Land for defendant. 

HOKE, J. The action was instituted by the heirs at  law of John F. 
McLean, deceased, and the complaint alleged ownership as such of 
certain lands in said county, duly described and specified, and that 
defendants were in the wrongful possession of said lands, claiming to 
own the same under and by virtue of an execution sale and sheriff's deed 
pursuant thereto, had under a judgment against said J. I?. McLean, 
during his life, on or about April, 1892. 

The pleadings on the part of the defendant, the answer and amended 
answer, after denying plaintiff's allegations of ownership and fraud, 
contain averment, further, that the sale and deed to defendants of said 
land were in all respects valid and defendants are true owners of the 
same; that plaintiffs-wrongfully make claim to said property adverse to 
defendants; that the only pretense of claim they have is as heirs at  law 
of said John F. McLean, and they have no right, title, interest, or estate 
in said land, and demand judgment that defendants are the owners in 
fee simple and that plaintiffs have no right, title, or interest in said 
property, and "for such other and further relief as to which defendants 
may be entitled," etc. Upon these allegations and formal denial and 
reply entered by plaintiffs, we are of opinion that the defendants are of 
right entitled to have the question of ownership determined on proper 
issues, and that the judgment of nonsuit must be set aside. 

Our Code of Civil Procedure, Rev. 1905, see. 481, contemplates and 
provides for two classes of counterclaim. Subsection 1 : "A cause 

(431) of action arising out of the contract or transaction set forth in 
the complaint as the foundation of plaintiff's claim or connected 

with the subject of the action." Subsection 2 : "In an action arising in 
contract, any other cause of action arising also out of contract and 
existent a t  the commencement of the action." And, construing these 
sections, our decisions hold that while a plaintiff may suffer a nonsuit 
as to his own cause of action in cases coming under the second sub- 
section above stated, this cannot be allowed in causes coming under the 
first subsection, but, as to these, defendant has a right to insist that the 
eause be retained and the issue decided which are essential to the full 
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determination oi the controversy. This was held in the case of Whedb~e  
n. Leggett, 92 S. C., pp. 466 and 469, and Franchs v. Edwards, 17 N. C., 
211. and other  ell considered cases are in affirmance of the position. 

Plaintiffs, averring ownership of the land in controversy as heirs at 
lsw of 2. 3'. McLean, allege that defendants are in possession, claiming 
to own the same under an execution sale and sheriff's deed pursuant 
thereto, under a judgment against J. F. &Lean, and that this sale and 
deed are fraudulent and T-oid. Defendants, denying these allegations, 
make averment that they are in fact the true owners of the land; that 
the said sale and deed are in all respects void; that plaintiffs, without 
right, interest, or estate, are setting up a pretended claim, and ask that 
defendants be declared the owners. The answer of defendants presents 
a case clearly arising under the pro\-isions of our statute, Revisal, sec. 
1589, affording an owner a remedy to establish and quiet his title. And 
the facts alleged and relied on, being connected with the subject of plain- 
tiff's action and the transaction on which plaintiffs base their right to 
relief, constitute a counterclaim within the first subsection of the statute 
applicable, and entitles defendants, as we have said, to have the contro- 
versy between the parties fully determined on appropriate issues. ,Smith 
2 .  French, 141 N. C., pp. 1 and 7 ;  Delnpsey v. Rhodes, 93 3. C., 120. 

I n  Smith v. French, supra, the Court, after stating the provisions of 
our statute on counterclaim, in speaking of the broad and inclusive na- 
t u ~ e  of the provision, said: '(Subject to the limitations expressed in this 
statute, a. counterclaim includes well-nigh every kind of cross-demand 
existing in  favor of defendant against the plaintiff in the same right, 
whether the demand be of a legal or an equitable nature. It is said to 
be broader in meaning than set-off, recoupment, or cross-action, and 
hcludes them all, and secures to defendant the full relief which a 
separate action at law, or a bill in chancery, or a cross-bill would have 
sccured to him on the same state of facts." And in well con- 
sidered cases in other jurisdictions the right of action to remove (432) 
ti c l o d  from title, when so pleaded by way of answer, has been 
recognized as a proper subject of counterclaim within the meaning of 
the principle. illoody v. &!oody, 23 N. Y .  Supreme Ct., 189 ; l?rr$irl v. 
Sorgensen, 22 JTinn., 92; 32 Cyc., p. 1361. 

There was error in  allowing a judgment of nonsuit over defendant's 
objection, and the judgn~ent to that effect will be set aside, that the 
~ ; g h t s  of the parties may be determined on appropriate issues. 

Reversed. 

Cited: Barker v. Ins. Co., 181 N.C. 269; Sheurer v. Herring, 189 
N.C. 464; Caldwell c. Crrldmll, 189 S.C.  811; Thompson v. Buchamn, 
195 N.C. 158. 
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B. K. BRADSHAW v. J. E. MILLIKIN. 

(Filed 25 April, 1917.) 

1 .  Vendor and Purchaser-Contracts-Restraint of Trade. 
A sale of business with agreement that  the seller will not engage therein 

in the same locality for a certain number of years is not in restraint of 
trade if ittaffords a fair  protection t o  the interests of the purchaser, and 
riot so extensive as  to interfere with that of the public; and a coveiiant 
in the sale of a barber business within a town, that the seller will not 
engage in such business within the town for two years, is valid and en- 
forcible. 

2. Same--Liquidated Damages-Equity-Injunction. 
Where i t  is agreed in positive terms in a written contract of sale of a 

business that the seller will not engage therein for two years in the same 
town, specifying that he pay a reasonable sum as liquidated damages upon 
its breach, the specification of such damages is not construed as  an implied 
permission to breach his covenant and pay the amount of the damages 
named, as  the purchaser is left to his remedy a t  law for the recovery of 
his damages and his equitable remedy by injunction to restrain the seller 
from violating his covenant. 

3. Haine-Penalties. 
Where the seller of his business has made a rsllid covenant with the 

purchaser not to go into the same business in the same locality for a term 
of years, with further agreement to pay a certain sum as liquidated dam- 
ages upon his breaching his covenant, i t  is the policy of the courts to con- 
strue such agreement as  liquidated damages rather than a penalty, in the 
absence of evidence to show that the amount claimed is unjust or oppres- 
Gve, or disproportionate to the loss actually sustained; and their payment 
being of the very substance of the agreement, they may be recovered by 
the purchaser. 

4. Hnme-Appeal and Error-Damages. 
The trial court having erroneously dissolved an order restraining the 

seller of his business from breaching his covenant not to engage p herein 

for a term of years, upon the ground that liquidated damages were agreed 
to be paid by the seller in that event, as an alternative of performance, it 
is Held, that the defendant should be enjoined, and that the plaintiff may 
recoTer any damages he  can prove to the date when the injunction is 
served. 

(433) CIVIL ACTIOR, f r o m  RICHSIOXD, heard 8 J a n u a r y ,  1917, by 
Webb,  J., upon a motion for  the continuance of a n  injunction to 

the final hearing of the case. 
The court denied the motion, and  plaintiff appealed. 
These a r e  the fac t s :  D e f e i d a n t  sold and transferred to the  plaintii'f 

his  barber lousiness i n  the town of Hamlet ,  X. C., together with the 
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furniture, fixtures, and other property used therein, and the good will 
of the business, for a certain consideration, and also agreed that he 
svould not in  any manner, either directly or indirectly, engage in the 
same, or any similar business, in said town for the period of two years 
from the execution of the contract, 9 June, 1916, with this further condi- 
tion: "It is expressly understood that the stipulations aforesaid are to 
apply to, and to bind the heirs, executors, and administrators of the 
respective parties; and in case of failure, the parties bind themselves, 
each unto the other, in the sum of $400 as liquidated damages, and not 
as a penalty, to be paid by the failing party." 

The defendant did engage in the business of a barber in the town of 
Hamlet, N. C., within the two years, and plaintiff brought this action to 
enjoin him from continuing therein. The court held, and so adjudged, 
that the defendant should not be enjoined if he gave a good and sufficient 
bond in the sum of $500, upon condition that he pay the plaintiff such 
damages as he may suffer for the breach of this contract. 

The record is silent as to the important fact whether the bond was 
given by the defendant as required to be done by the order, but it was 
admitted here that it had been given and that the restraining order was 
dissolved, and the parties desire the case to be decided on its merits. 

W. H. Sanders, W. SteeZe Lozudermilk for pZainti,f. 
E.  A. Harrill for defendant. 

WALKER, J., after stating the case: The plaintiff appealed, and his 
counsel contended here that he had a legal right to a continuance of the 
injunction to the final hearing, whether the bond was given or not, and 
in this we agree with him. Contracts in restraint of trade, like the one 
we are now considering, were formerly held to be invalid as 
against public policy, but the more modern doctrine sustains them (434) 
when the restraint is only partial and reasonable. The test sug- 
gested by Chief Justice Tindul i n  Honer 7.. Graves, 7 Bing., 743, by 
which to determine whether the restraint is a reasonable one and valid, 
is to consider whether it is such only as will afford a fair protection to 
the interests of the party in favor of whom it is given, and not so large 
or extensive as to interfere with the interests of the public. 

Without discussing the reasons upon which the rule is based o r  en- 
deavoring to fix a limit beyond which the parties may not contract, it is 
sufficient to say that the terms of present agreement are well within the 
principle under which such contracts are held to be valid. 9 Cyc., 525 
to 533; Fatist v. Ilohr, 166 N. C., 187; Sea Food Co. v. Way,  169 N. C., 
679. I t  was said in Faust v. Rohr, supra, citing King v. Fountain, 126 
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N. C., 196: 6'T'he gemral m l e  ,as, and still is, that contracts in restraint 
of trade and the like are void, on the grounds that they are against public 
policy, similar to contracts illegal and c o n t r a  bonos m o r e s .  Clark on 
Contracts, 451-452. This rule has been modified in order to protect the 
bushess of convenantee or promisee, when it can be done without detri- 
ment to the public interest. The reasonableness of such restrain de- 
pends in each case on all the circumstances. I f  it be greater than is 
required for the protection of the promisee, the agreement is unreason- 
able and void. I f  i t  is a reasonable limit in time and space, the current - ,  
of decisions Is that the agreement is reasonable, and will be upheld." 

These contracts not infrequently contain a clause in regard to the 
amount of damages to be paid if there is a breach, and the question is 
often raised whether the provision is to be considered in law as a liquida- 
tion of the damages or merely as a corer for the exaction of a penalty 
and there is a rule established for deciding this question. Where a 
contract has been made not to engage in any particular profession or 
business within stated limits, it has been the policy of the courts to 
construe such an agreement as liquidated damages rather than as a 
penalty, in  the absence of any evidence to show that the amount of 
damages claimed is unjust or oppressive, or that the amount claimed is 
disproportionate to the damages that would result from the breach or 
breaches of the several covenants of the agreement. While the decisions 
in this class of cases are usually based upon the fact that the damages 
are uncertain and cannot be estimated, i t  has also been held that where 
the payment of the sum named is the very substance of the agreement, a 
recovery may be had for it. 13 Cyc., 99, 100. I t  is to be observed, 

however, that the use of the terms "penalty" and "unliquidated 
(435)  damages9' in  the instrument is not necessarily conclusive as to 

the interpretation which shall be put upon i t ;  and the sum so 
reserved may be held to be liquidated damages, although called a penalty 
in  the covenant, and v i c e  ce rsa .  2 High on Tnjunctions ( 3  Ed.), see. 
1140. I n  deciding whether the sum fixed by the contract as the measure 
of a recovery, if there is a breach, should be regarded as a penalty or as 
liquidated damages, the court will look at  the nature of the contract, 
and its words, and try to ascertain the intentions of the parties; and also 
will consider that the parties, being informed as to the facts and circurn- 
stances, are better able than any one else to determine what would be a 
fair and reasonable compeiwation for a breach; but the courts have been 
greatly influenced by the fact that in almost all the cases the damages 
are uncertain and very difficult to estimate. 13 Cyc., 102. We are of 
the opinion that  the sum to be paid upon a breach, as stipulated in this 
contract, is to be eonsidered as liquidated damages and not as s penalty. 
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There is nothing to show any disproportioii between it and the real loss 
if there should be a breach, and there is no standard by which a jury 
could fix with any degree of certainty what would be the amount of 
damages flowing from a breach. 

This being settled, what is the plaintiff's remedy? As a general rule, 
a plaintiff cannot sue both at  law and in equity. I f  his legal remedy is 
certain and adequate, he must resort to it, but sometimes he may have 
an election between the legal and the equitable remedy. I t  would be 
manifestly unjust that he should be fully compensated for any loss result- 
ing from a breach, and at the same time restrain the defendant from 
committing the very act for the doing of which, in the future as well as 
in the past, and for its injurious consequences, he has received or will- 
ingly accepted full damages. The rule governing such cases has thus 
been stated: "If it i s  manifest that the parties intended that the par- 
ticular act might be done upon payment of the sum specified, the power 
to do the act upon payment of the money enters into and forms a pert 
of the contract, and equity wilI neither interfere to prevent the doing of 
the act nor to grant relief from the payment of the money agreed upon 
as an equivalent." 2 High on Injunctions ( 3  Ed.), see. 1139. Or, as 
expressed in another way: "If liquidated damages are provided for in 
case of a breach, and it appears that the intention was to give the party 
the alternative to perform or pay, the breach mill not be enjoined. B l ~ t  
when the contract is an absolute one, and cannot be construed as meaning 
that the defendant shall have the right to do the prohibited acts 
on paying the sum named, an injunction will be granted to (436) 
restrain him, whether or not the sum to be paid he regarded as 
liquidated damages." 22 Cyc., 870. 

The mere insertion in the contract of a clause describing the sum to 
be recovered for a breach as liquidated damages, but which were roi,  
intended to be payable in return for the privilege of doing the acts for- 
bidden by the contract, n7ill not exclude the equitable remedy, and is 

regarded as put there for the purpose of settling the damages if there 
should be a suit and recovery for a breach, instead of an action, in the 
nature of a bill in equity, for  hat substantiaiIy tvould be a specific 
enforcement of the contract by restraining any further violation of l t .  

This is the true doctrine, and is applicable to the facts of this case, as 
here the damages are liquidated, and they are not allowed for the purpose 
of authorizing the prohibited act to be done if they are paid, "or 111 

return for the privilege of doing the act," but the intention was that the 
act should not be done, and the sum is fixed as the estimated damage? if 
i t  is done. The contract says, and means: "You shall not do the act, 
nor buy the right to do it, by paying the stated amount; but if you fail 



ro do it, you mnst pay the Kqni2ated damages for your breach of it." 
These views are sarpponted, we think, by the best authorities, if not by 
aY! of them when properly c.onstrared. 

The case of McCu-ry v. Gibson,  108 Aia.. 451, is a very instructive 
one upon this question, anci is so mneh like ours, and the law is so clearly 
and exhaustively considered therein. that we will refer to it at some 
length. The Court first setties the principle, by reason and precedent, 
that contracts of prafessiona: men and tradesmen not to practice their 
business or calling in competition with another purchasing the same, if 
based upon a sufficient consideration, such as the purchase of the 
promisor's business, a611 be enforced in equity by injullction to restrain 
any breach of it. ]Reference is made to clauses in such contracts for the 
payment of a sum certain in case of a breach, and the variety of the 
language used in describing it, as "penalty," "liquidated damages," or 
"forfeiture." I t  is then said: "Courts have not always agreed in their 
views upon the question whether such stated sums were to be treated as 
penalties or liquidated damages, although the current of authorities is 
to treat the sum named as liquidated damages, rather than as a penalty. 
Keeble v. Keeble, 85 ills., 552; Roper t. Upton, 125 Mass., 258; Hal- 
brook t,. Talby. 66 Me., 410, and authorities cited therein. The word is 
not decisive of the character of the stipulation. We need not repeat the 

rules which have been adopted for the determination of the ques- 
(437) tion, and which are only different in their application. Upon 

the authority of the cases cited, and others upon which they are 
based, we are of the opinion that the contract averred in the bill con- 
tained a valid agreement for the payment of $200 as liquidated damages 
for its breach; and it is out of this fact that the supposed adequacy of 
the iegal remedy, ousting the equitable jryriscliction, is thought to grow, 
There are some cases, decided by courts of last resort, which so hold 
(Hahn v. C o n c o r d i a  S o c l ~ t y ,  42 Md., 460;  X a r f i n  u. Murphy, 129 Ind., 
464) ; and we have been cited to like decisions by courts of inferior 
jurisdiction in Rew Yurk. Such. hornever. is not the rule adopted by 
the New York Court of Appeals, nor is ~t supported bx the weight of 
authority. We have recently declared that such a provision for liquidated 
damages was no bar to a decree for specific performance, in a case other- 
wise sufficient, and we are satisfied the decision was correct. M o r i s  v. 
Lagerfelt, 103 Ala., 809. No one doubts that the parties might stipulate 
for the pauvment of a sum which upon a proper construction of the con- 
tract would be deemed a price paid for the privilege of resuming busi- 
ness by the party theretofore restrained. Such was the nature of the 
agreement construed in Dills o. Doeb lc r ,  62 @om., 366 (20 L. R. A.), by 
which i t  was provided that the party sought to be restrained should be 
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"at liberty to practice dentistry in said Hartford at any time after the 
termination of this contract by paying to said Dills $1,u)0OV; 2nd in that 
case i t  was held that the insolvency of the defendal~t would i ~ c t  suffice to 
give jurisdiction to enjoin his resumption of practice until he paid the 
stipulated sum, which evidently was not designed to prevent a breach of 
the contract to refrain from practicing, but was in t r ~ t h  the price of the 
privilege of again pursuing hls calling in the city of' Hartford." I t  will 
be noted that here the learned Court makes the distinction very clear 
between a case where by the terms of the contract, the damages are to 
be paid as an alternative for the privilege of doing the forbidden act 
and where this is not so, but the stated amount is to be paid if there i? a 
breach merely and a recovery for the breach. I n  the former case there 
is no jurisdiction in equity to enjoin, while in the latter there is, though 
as we will see, an injunction is cot the only remedy, but the party has 
his choice between it and an action upon the contract, where there has 
been a breach, to recover the fixed sum as damages. The Court then 
says, at  page 458: "Of the rule we adopt, Cooiey, C. J., in W a t r o u s  v. 
Allen, 57 Mich., 362, used the following language: 'This is perfectly 
reasonable and equitable, for the penalty, forfeiture, or fixed damages 
are only agreed upon to render it more improbable that the act 
against which they are directed will be cornmittecl.' The same (438) 
thought but with more elaboration, was expressed by the Gourt 
of Appeals in Diamond Jlatch Po. v. R o c h e r ,  108 N. Y., 464; and we 
quote from the opinion an accurate statement of the law, as exactly 
applicable to this case: 'It is, of course, competent for parties to a 
covenant to agree that a fixed sum shall be paid in ease of a breach by 
the party in default, and that this should be the exclusi~e remedy. The 
intention, in that case, mould be manifest that the paynient of the penalty 
should be the price of nonperformance, and to be accepted by the 
covenantee in lieu of performance. Phanis Ins. Co. v. G o n t i n e ~ t a l  Ins. 
Co., 87 K. Y., 400405. But the taking of a bond in eonaection with n 
covenant does not exclude the jurisdiction of equity in a case otherwise 
cognizable therein; and the fact that the damages in the bond are liqui- 
dated does not change the rule. I t  is a question of intention, to be 
deducted from the whole instrument an? the circumstai~ces; and if it 
appears that the performance of the covenant was intended, and not 
merely the payment of damages in case of a breach, the covenant will 
be enforced.' All that is settled by the insertion of a simple agreement 
to pay liquidated damages; so that, if an action is brought for damages, 
the recovery shall be for the arnount named, neither more nor less. 
Long v. Fowring ,  33 Beav., 5 3 5 .  No doubt can be entertained, in this 
case, that the parties were not contemplating a breach of the contract, 
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nor a return by the defendant to the practice of medicine in Anniston. 
H e  mas on the eve of departure to another State, which he expected to 
make his future home, and had decided and declared that he would no 
longer practice in said city, The stipulation to which we have adverted 
is no barrier in the way of granting complainant relief by injunction, 
which is a negative specific performance of the contract. Dooley v. 
Watsofi, 1 Gray, 414; Howard v. Woodward, 10 Jur .  (K. S.), 1123; 
Fox v. Xcard, 33 Beav., 327; 2 High Inj., 1175. The complainant had 
his election to sue for damages or to have the agreement performed, 
according to its terms." 

The case of Diamond Natch Co. r;. Rocher, 106 N. Y., 473 (60 Amer. 
Rep., 464), which was cited in the above case, is also a strong authority 
for the position that in a contract worded like the one in  this case the 
party who has bought the business and provided against the rivalry of 
the one who has sold i t  may have its breach enjoined or recover damages 
at his option. The Court said: "There can be no doubt, upon the cir- 
cumstances in this case, that the parties intended that the covenant 
should be performed, and not that defendant might at his option re- 

purchase his right to manufacture and sell matches on payment 
(439) of the liquidated damages. The right to relief by injunction in 

similar contracts is established by numerous cases. Y h a n i x  Ins. 
Go. v. Cont in~ntal  Ins. Co., supra; Long v. Bowmkg, supra; Howard v. 
Woodward, 10 Jur .  ( N .  S.), 1123; Coles v. Xim, 5 De G., McX. & Q., 
1 ;  Avery v. Lungford, Kay's Ch., 663; Whittaker c. Ilowe, supra; Hub- 
bard v. Miller, 27 Mich., 15." 

It will be seen, therefore, that the election as to the remedy is with 
the plaintiff, or injured party, and not with the defendant, who cannot, 
as a right, buy his peace by paying the stipulated amount as damages, 
but must desist from a further breach of the contract, if the plaintiff so 
elects and asks that he be enjoined. This was decided in Roper v. Cpton, 
125 Mass., 258. There Judge Endicott said: "It is often stated that a 
court of equity will not interfere to prevent a party from doing an act 
which he has agreed not to do, when liquidated damages are provided 
in case he does the act. But this must be taken with some qualifications; 
for it must appear from the whole contract that the stipulated sum was 
to be paid in lieu of tihe strict performance of the agreement, and was 
an alternative which the party making the covenant had the right or 
option to adopt, as in cases often cited in support of the general propo- 
sition. Woodward v. GyZes, 2 Vcrn., 119; Rolfe v. Peterson, 2 Bro. 
P. C. (2d Ed.), 436; Ponsonby v. Adnms. 2 Bro. P. C. 431." And again: 
"It  is said in all the cases on this subject that the question in every case 
is, What is the real meaning of the contract? And if the substance of 
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the agreement is that the party shall not do a particular act, and that 
is the evident object and purpose of the agreement, and it is provided 
that if there is a breach of this agreement the party shall pay a stated 
sum, which does not dearly appear to be an alternative which he has 
the right to adopt instead of performing his contract, there would seem 
to be no reason why a court of equity should not restrain lum from doin? 
the act, and thus carry out the intention of the parties. I f  such appears 
to be the purpose of the agreement, the fact that the sum to be paid ;s  
a stated or stipulated amount, in the nature of liquidated damages, 
should not oust a court of equity of its jurisdiction to compel the party 
to carry out his agreement. I11 other words naming a sum to be paid 
as liquidated damages does not in itself conclusively establish that t'nc 
parties contemplated the right to do the act upon paympnt of the corn- 
pensation, and make an al ternat i~e agreement for the benefit of tlw 
party who has done what he had agreed not to do." 

An interesting case is Sainter u. Ferguson, 1 McN. & Gordon, 286, 
where i t  appeared that upon application for an injunction against 
a breach of the agreement the court ordered that plaintiff might (440) 
take proceedings at law, which he did, and recovered $500 by way 
of liquidated damages. H e  then renewed his application for an injuno- 
tion, which was refused, Lord Cottenham saying: "If the plaintiff had 
seen the difficulty which has since arisen, he might have put the matter 
so as to have had the option left to him either of exercising his legal 
right or his equitable remedy and not to have been precluded from the 
alternative which, before the action, he had either to ask for an injunc- 
tion or to obtain compensation at  law. The order, however, does not 
provide for this; i t  places the plaintiff under no restriction; it only 
refuses to interfere until the legal right has been tried. I t  was then the 
plaintiff's own choice to go on; and the matter now stands just as if 
the plaintiff had brought the action first, and then come to this Court 
for an injunction. 1 McN. & Cord., 290." And in Fox v. Scard, 33 
Beav., 327, it was held on the authority of Sainter v, Farguson tha t  
where a person enters into an agreement not to do an act, and gives hid 
bond to another to secure it in a penal sum, the latter has a right in 
law and equity, and can obtain relief in either, but not in both courts. 

We find this clear analogy: "The fact that a right of regntry i 3  

reserved to a lessor in  the event of a breach of covenant does not pre- 
clude him from obtaining relief in equity against the commission of the 
breach, since he is not bound to adopt the remedy of reentry provided in 
the lease, but may seek relief in an equitable forum." 2 High on Injunc- 
tions (3  Ed.), see. 1138, citing Parker v. Wylhe, 1 Hem. & M., 16'7 (32 
L. J. Ch., 520). The case of Stafford u. Sl~ortrtried, 62 Iowa, 524, is an 
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authority for the same principle and also holds that the stated sum to be 
paid in  case of a breach is in the nature of stipulated damages, and that 
the defendant incurred liability for the whole amount by a single breach. 

The ordinary rule is that where there is an express covenant not to do 
a certain thing, for which injury will result to the covenantee, an injunc- 
tion will be granted to restrain a breach, if the lnischief cannot be re- 
paired, nor can well be estimated, as a suit at  law would afford no ade- 
quate remedy and the damage would be continuous and recurring from 
day to day, and, furthermore, the object of the contract can only be 
attained by the parties conforming faithfully and exactly to its terms. 
2 High on Inj., p. 907 and note; Butler v. Burleson, 16 Vt., 116. 

It is clear, upon examining the language of the agreement between the 
parties to this action, as applied to the subject of the sale and the situ- 

ation at the time, that its object is to secure absolutely to the 
(441) plaintiff the exclusive right, as agaimt the defendant, to pursue 

the business of a barber in the town of Hamlet, and the latter, 
having sold his interest and good-will, expressly stipulates not to engage 
in the business, and to pay certain fixed damages if there is a breach. 
There is nothing here to show any right or option in the defendant to 
continue the business upon payment of the money, or that the covenant 
would be satisfied by the payment of the sum stated, except by consent 
of the plaintiff, but it is an absolute agreement not to do certain acts 
and thereby interfere with the plaintiff's business. This is a distinct 
agreement, independent of the stipulation as to the money to be paid if 
he violates the contract, or in case of a breach of the condition. The 
substance of the whole paper is that the defendant covenants not to do 
a particular thing, and, if he does, that he mill pay $400 as satisfaction, 
if plaintiff elects to sue for damages; but this does not prevent the court 
from enjoining him from doing that which he has agreed not to do. He 
did not purchase the right to disregard the contract by agreeing to pay 
damages for a breach of it, and in satisfaction thereof, for he had no 
such alternative right. Roper v. Upton, supra. 

There is a general rule that the enforcement of specific performance 
i 4  discretionary with the court, and that it must be satisfied not only 
that there was a valid contract, but that its enforcement mould be just 
and equitable, and that i t  mill work no hardship or oppression, for if 
that result would follour, the court usually leaves the parties to their 
remedy at lam in the way of damages, unless the granting of the specific 
relief can be done with conditions which will obviate such a result. 
Clark an Contracts (2 Ed.), p. 490, and cases cited; Willard v. Tnyloe, 
8 Wall., 557;  Nennessey v. Woolzuorth, 125 U. S., 438; Cor~ger v. R. R., 
120 N. Y., 29. But there is no injustice or oppression likely to ensue 
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f r o m  a n  enforcement of this corenant by  a n  injunct ion against i ts  fu r -  
ther  violation. 

T h e  court erred i n  refusing the injunct ion to the  final hearing and 
ailowing defendant  to give bond to s tay i ts  restraining power or  in lieu ' 
cf its exercise. Plaintiff is entitled to  the  specific relief b y  injunction 
a n d  t o  a n y  damages he  m a y  be able to  prove u p  to t h e  operatioil of the 
i n j u i ~ e t i o n  order, when the  defendant must  cease his  violation of the 
covenant by discontinuing the business. 

T h e  part ies  m a y  imparl ,  if they so desire, a n d  i n  t h a t  event the plain- 
tiff may,  if he  chooses. accept satisfaction of the breach i n  money or 
a r r a n g e  otherwise as  the part ies  m a p  agree. W e  a r e  now passing only 
upon  plaintiff's Iegal rights.  

E r r o r .  

Cited: Nar-Hof Co. v. Rasenkacker, 176 N.C. 331;  Cooperative Asso. 
v. Jones, 185  S .C .  270, 273, 2 8 3 ;  Hill v. Davenport, 195 N.G. 272;  
Realty  Co. 1;. Barnes, 297 N.C. 7 ;  iWos4in Bros. v. Swartzberg, 1 9 9  N.C. 
544: ITadis T. Brit t ,  224 S . C .  161.  

(Filed 25 April, 1Sl7. ) 

1. Trusts and  Trustees-Spendthrift Trusts-Income-Statute of Uses- 
Statutes. 

A devise creating a spendthrift trust, under Rerisal, see. 1588, for the 
trustee to receive and pay the profits, annually, or oftener for the support 
and maintenance of the testator's named son, is not a passive trust either 
as  to  the principal or income, or one executed under the statute of uses, 
and is not subject, as  to either, to the payment of the debts created by the 
cestui quo trust, though he be a nonresident of the State. 

1 2. Same-Creditors-Exemptions. 
The effect of the spendthrift trust, Revisal. see. 1588, is not to create a 

personal property exemption in favor of a nonresident cestui que trust in 
the income from the trust estate. 

APPEAL b y  plaintiffs f r o m  Cline, J., f r o m  August  Term, 1916, of 
UNION. 

J .  C". M .  Vnnn for plaint i fs .  
Stewart  & McRae for garnishee. 

491 



IS T H E  S U P R E N E  COURT. :I13 

CLARK, G. J. This is a proceeding to garnishee the trustee in a 
"spendthrift trust" in order to subject the income maturing from the 
fund in its hands to the payment of a debt of 'the cestui  que irust, who 
is a nonresident. 

Revisal, 1588, provides : "Xpndfhri f t  l 'rusfs az~tho~ized.-It shall be 
lawful for any person by deed or will to convey any property, which 
does not yield at the time of the conveyance a clear annual income 
exceeding $500, to any person in trust to receive and pay the profits 
annually or oftener for the support and maintenance of any child, 
grandchild, or other relation of the grantor, for the life of such child, 
grandchild, or other person, with remainder as the grantor shall provide ; 
and the property so conveyed shall not be liable for or subject to he 
seized or taken in any manner for the debts uf such child, grandchild, or 
other relations, whether the same be contracted or incurred before or 
after the grant." 

This trust is created by a devise, and the parts pertinent to this con- 
troversy are a direction that the fund specified is gireil "in trust to 
receive and pay the profits, annually or oftener, for the support and 
maintenance of my son, McRae Webster (W. &I. Webster), during his 
lifetime," with provision for the disposal of the fund at his death, and 

adding: "This trust is created in accordance with the provisions 
(443) of section 1588 of the Revisal of 1905, and the said company is 

hereby authorized and empowered to sell and convey, inwat and 
reinvest the said trust property as often as in the judgment of the proper 
officer of the said corporation it may seem best." 

This trust is created in exact compliance with the object and the 
language of the statute. The learned counsel for the plaintiff insists, 
however, that it is invalid because it confers the "personal property 
exemption" on a nonresident. We need not consider whether the Legis- 
lature is forbidden to create a personal property exemption in favor of 
a nonresident, for that is not the effect of this statute. 

The learned counsel for the plaintiff admits that the corpus of the 
fund is not the property of the cestzci yue i r u s ~ ,  and, therefore, that 
cannot be touched; but he insists that the income therefrom is to be 
paid over to the defendant, and, becoming his property, it can be sub- 
jected to his debt. But this ignores the language of the statute and the 
terms of the trust created by this will. This is not a passire trust as 
to the income, which would, therefore, be executed under the statute of 
uses, any more than it is as to the corpus of the fund. d trust in which 
the trustee pays orer the income to the beneficiary could be created 
without the necessity of this statute, and in such trust the income is the 
property of the cestui que trusf and can, of course, be subjected to the 
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payment of his debts. I t  was precisely for this reason that equity 
created spendthrift trusts, which in this State, and some others, are 
now statutory. This object is expressed in Beach on Trusts, see. 554, 
which says that these trusts are created for the benefit of such persons 
as "are deemed incapable of holding or disposing of this income." 

Spendthrift trusts are not created merely for the purpose of preserv- 
ing the corpus of the fund intact for the remainderman or on other 
trusts, leaving the beneficiary to use the income as he may see fit, but 
they require the trustees to hold and disburse the income itself. The 
cestui que trust has no right to touch one cent thereof. I t  is this that 
differentiates a spendthrift trust from an ordinary trust, in which last 
the trustee hands over the income to be disposed of by the beneficiary. 

A spendthrift trust is not a passive trust, even as to the income, for 
in that case the income would become the property of the beneficiary as 
fast as i t  accrues and could be subjected to his debts, unless exempted 
by statute as a part of his personal property exemption; but the income 
itself is to be used and disposed of by the trustee according to its judg- 
nient for the best results in  the support and maintenance of the 
beneficiary. The language of this trust is not "to receive and pay (4441 
the profits annually to W. M. Webster," which would make it a 
passive trust as to the income, but the language is  "to receive and pay 
the profits annually or oftenw for the support and maintenance of my 
son, W. M. Webster, during his lifetime." This is, therefore, an active 
trust in regard to  the income as well as to the corpus of the fund, and 
the trustee is not to pay the income to the son, but is to disburse it "in 
the support and maintenance" of the son. 

Such trusts as these have been often before the courts and have been 
upheld. Among other cases, Spindle v. Shrever, 111 U. S., 546; Graf  
v. Bonnett (N. Y.), 88 Am. Dec., 236; Trust  Co. v. Chccmbem, 86 Am. 
Dec., 513; Garland v. Garland, 24 Am. St., 682; Talley v. E'erguson, 17  
L. R. A. (N. S.), 1215; K u t z  v. Nolan, 24 L. R. A. (N. S.), 1124; I n  ~e 
Morgan, 25 L. R. A. (N. S.), 236; School v. Tt7arden, 40 L. R. A. (N. 5.3, 
1215; 26 A. & E. (2 Ed.), 439; 39 Cyc., 33, 40, citing numerous cases 
in the notes thereto. 

I n  Trust  Co. v. Chambers, supra, i t  was held that an attachment 
would not lie to subject the fund in  the hands of the trustee. I n  our 
own State the Court has protected the corpus of the fund in h m m u s  
v. Davdson,  160 N. C., 484, which the plaintiff does not contest. Mebane 
v. Mebane, 39 9. C., 131, strenuously relied on by the plaintiff as 
authority to subject the income in this case, has no application, for 
Chief Justice R u f i n  was there speaking of an ordinary trust in which 
the income was to be paid over to the ces-lui que trust, and, with his 
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ubual clearness and his scorn of any subterfuge by which a party sought 
to cxempt from liability for his debts a fund which he could use at  his 
own will and for his own purposes, he said: ('It would be a shame upon 
any system of law if, through the medium of a trust or any kind of 
contrivance, property from which a person is absolutely entitled t o  a 
comfortable, perhaps an affluent, support, and over which he can exerciae 
the highest right of property, namely, alienation, and which upon his 
death would undoubtedly be assets, should be shielded from the creditors 
of that person during his life, There is no such reproach." To the 
same purport, Bau,ghan ?I. r i s e ,  152 N. C., 32, and cases therein cited, 
in  all of which the income was to be paid to the ces fu i  pue trust, and, of 
course, could be subjected for his debts. 

I n  a spendthrift trust the beneficiary cannot "exercise the highest - 

right of property, namely, alienation" as to the income, nor will it 
"upon his death undoubtedly be assets." I n  spendthrift trusts authorized 
by the statute the beneficiary acquires no interest or property in the 
income any more than he does in the principal of the fund. He cannot 

alienate the income, he cannot direct its application in the pur- 
(445) chase of any article whatever, or its disposal for any purpose. 

The trustee holds the income just as he holds the principal, to be 
applied for the designated purposes. I t  is the duty of the trustee to 
make the disbursement, vc-hether for board or clothing or in any other 
method in his judgment required for the support of the beneficiary. But 
he is not authorized to pay over any part of the income to the beneficiary 
that he may spend it or use it or disburse it. The cardinal idea is that 
the cestui bue trust ij9 ((incom~etent and cannot be trusted with the 
handling of the income." Beach on Trusts, supm, which duty is to  be 
discharged by the trustee. Such being the case, the courts cannot, with- 
out violating the right of property possessed by the trustor, and the 
proper discharge of the trust by the trustee, condemn any part of the 
income for the foreign purpose of paying the debts of the cestzl.2: guc? 
trust. since the whole idea and purpose of this trust is that the bene- 

A 

ficiary is unfit to handle the income of the fund. 
The statute (Rev., 1588) serves a wise and humane public policy, anci 

i t  is protected against abuse by limiting the income in amount to $500. 
The judgment of the court below in refusing the application to sub- 

ject the income of this fund to the payment of debts incurred by the 
cestui que trust is 

Affirmed. 

Cited: Cole v. Bank, 136 S.C. 516 ; Bank w. IIeath, 187 N.C. 65 ; 
Chinnis v. Cobb, 210 N.C. 108;  F i s h e ~  v. Pisher, 218 N.C. 48. 
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SCPPLY Co, 2j. LJ ON. 

SOVTHERN STATES SVPPLY COMPANY v. R. P. LTOK ET TL. 

(Filed 25 April, 1917.) 

Personal notice of dissolution of a partnership should be given to those 
who had theretofore sold it goods, and   lot ice by newspaper publication t o  
the public generally. Where a rendor ships goods to a partnership who 
had theretofore dealt with it, upon order in the partnership name, without 
knowledge of the dissolution or notice sent to that effect, each member 
of the partnership is liable therefor. Revisal, 2521, et  seq., as to limited 
partnerships, is inapplicable to the facts of this case. 

Inquiry made of the cashier of a local bank as to the finailcia1 standing 
of .J. partnership, with the reply that in his opinion the order would be 
good if "O.K.'dU by a certain member of the firm, is not in itself sufficient 
notice of the dissolution of the partnership. 

APPEAL by defendant Lyon from Cline, J., at  November Term, (446) 
191 6 ,  of AXSON. 

The defendants Lyon and Norton were engaged in  business as a part-  
nership under the style of the Wadesboro Plumbing Company. This is 
an  action to recover the price of certain goods shipped to them by the 
plaintiff on 29 July,  1914. The defendant Lyon contends that the 
partnership was dissolved before the goods were shipped. Bu t  there was 
no evidence that  any notice was sent to the plaintiff of such dissolutioi~ 
before shipment of the goods. On 17 May, 1914, the plaintiff wrote to 
a bank in Wadesboro making the ordinary inquiry as to the responsi- 
bility of the Wadesboro Plumbing Company. The cashier of the bank, 
after making inquiry of the defendant Lyon, replied : "Any order 0. K'd. 
by R. P. Lyon will be perfectly good, in our opinion." Before this ship- 
ment, the plaintiff had shipped the defendants goods. This shipment 
was made on an order signed in the firm name. On 8 August, 1911, 
after the goods had arrived, 8. R. McPhail, attorney for the defendants, 
wrote the plaintiff a letter with notification that  the firm had been 
dissolved by mutual consent, and not to fill any further orders unleas 
signed by both. Notice of dissolution was published in the Anson Conxty 
paper in four issues beginning 12 August and ending 2 September, 1914, 
aeeording to testimony of defendant Lyon. The attorney for Lyon on 
8 September mrote plaintiff that  he had "matters i n  position for a final 
settlement by 10 September." On 18 August he wrote plaintiff, stating 
that  he was unable to make settlement for these goods a t  once, but he 
hoped to make settlement by the end of the week. There was no dispute 
as to the amount of the bill and the goods shipped. There are several 
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exceptions, but the facts and the dates do not seem to be in dispute, as 
to the matters above stated. Verdict and judgment for plaintiff. Appeal 
by defendant Lyon. 

James A. Lockhart and F r m k  L. DunZap for plaintiff. 
Brock & Henry for defendants. 

CLARK, C. J. I t  is immaterial when the dissolution of the partner- 
ship was made, as i t  appears that  this shipment was made on 29 July, 
and that the plaintiff, in Columbia, S. C., received no notice of the 
dissolution till 8 August after the goods reached Hamlet, N. C., for the 
statement from the cashier of the bank in  Wadesboro, who mas not agent 
for  Lyon, that  he thought the order would be good if "0. K'd. by XI. P. 
Lyon," was not  a notice of dissolution, nor a notice from the defendants, 

but rather a n  expression of opinion by the cashier that  Lyon was 
(447) a limited partner. There was no evidence that  articles of limited 

partnership had been filed and recorded as required by the statute. 
Rerisal, 2521 et  seq. On the contrary, the notice of dissolution given S 
August, and the advertisement on 12 August, 1914, negative any notice 
having been given theretofore. 

The  rule that  on dissolution of a partnership personal notice must be 
given to those having formerly dealt with the firm (and an adrertise- 
ment made for the public generally) is too well settled to be questioned. 
The exceptions to the evidence and to the charge require no discussion. 

X o  error. 

Cifed:  Hanford v. McSwain, 230 N.C. 234. 

31ARY .J. G U R L E Y ,  ADMIY~S~~RATRIX, r. T H E  S O U T H E R S  P O W E R  
C O M P d A T  as11 G. C .  H O W S R D .  

(Filed 2 May, 1017.) 

Removal of Causes-Federal Courts-Diversity of Citizenship-Pleadii~gs 
-Judgments-Severable Controversy. 

Where suit is brought against a resident and nonresident defendant, 
upon motion of the latter to remore it to the Federal court for clirersity 
of citizenship the plaintiff is entitled to have his cause considered and 
dealt with as stated in his complaint, and ordinarily under conditions 
existent a t  or before the time the defendant is required to answer; and 
where the plaintiff has alleged x joint cause of action, and has not rolnn- 
tarily diseontinucd his action ag:ainst the resident defendant.. but an 
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G~TRLEY c. POWER Co. 

defendant's appeal from a joint judgment the judgment is affirmed as to 
the resident defendant and a new trial granted to the nonresident, it does 
not work such a sererance as to constitute a separable controversy within 
the meaning of the removal statutes, and a motion thereafter duly made 
to  remove the cause will be denied. 

CIVIL ACTIOS, heard on motion by defendant The Southern Power 
Company, to remove the cause to the Federal court, before Long, J., at 
January Term, 1917, of GUILFORD. 

The said motion was denied, the order to that effect being entered in 
terms as follows: 

'This cause, coming on at  this term, January, 1917, for a hearing, 
upon the motion of the defendant Southern Power Company to remove 
this case into the United States District Court for the Western District 
of North Carolina, upon the complaint and the answer, and especially 
upon the petition filed by the Southern Power Company, that is to say, 
upon the whole record in the cause in this court and in the Suprema 
Court in this cause, it appearing that the bond had been filed by 
the petitioner; and it appearing to this court that the plaintiff (443) 
has never subnlitted to a nonsuit against the resident defendant, 
but insists upon prosecuting the action agreeably to the averments made 
in. the original complaint, against both defeadauts, the motion to remove 
is denied." 

To this ruling defendant the Southern Power Company excepted a d  
appealed, 

Peacock d2 Dalton and Brooks, Sapp & I.lTi17ianzs for plairz t i f ,  
Kinq & Ximball for defendant. 
Usborne, Gooke 9 Robinson for I'ozue~ Compnny. 

F O E  J, The action was originally brought by the plaintiff as ad- 
ministratrix of the estate of Samuel Shropshire, deceased, to recover 
for the death of her intestate, alleged to hare been caused by the joint, 
negligence of the defendant the Southern Poner Company and G. C. 
Howard. The action TI-as first tried at the February Term, 1916, of the 
Superior Court of Guilford County, and the jury for their verdict found 
that the d e a ~ h  of the plaintiff's intestate was caused by the negligence of 
both of the defendants, as alleged in the complaint, and assessed the 
plaintiff's damages at $10,000. From the judgment entered upon this 
verdict the defendants appealed. The appeal was heard a t  Fall Term, 
1916, and the judgment as to the defendant Howard was affirmed, and 
a new trial was awarded as to the defendant the Southern Power Com- 
P w f *  
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The mandate of this Court was certified down to the court below on 
2 January ,  1911. At  the first term of said Superior Court to be held 
s u b s ~ ~ u e n t  to the coming down of the said mandate, that  is to say, a t  
J anua ry  Term, 1917, the defendant the Southern Pom-er Company, after 
proper notice to the plaintiff, presented to  the court belom its petition 
and bond for the renloval of the cause to the United States District 
Court for the Western District of North Carolina, on the ground that  
the affirmance of the judgment as to Howard (who m-ith the plaintif? is 
a resident of this State) and the awarding of a new trial as to i t  (a non- 
resident of this State)  effect a severance of the plaintiff's original action 
brought upon the alleged joint liability of both defendants as joint tort- 
feasors, and presents a severable controversy, removable to the Federal 
court under the statutes controlling the subject. 

Under the Federal statutes applicable and author i ta t i~e  decisions 
donstruing the same, on niotion to remore a cause to the United States 

District Court by reason of the presence of a separable contro~ersy 
(449) between a plaintiff and nonresident defendant. such plaintiff is 

entitled to have his cause of action considered and dealt with as 
stated in his complaint, and, ordinarily, as his complaint presents them 
at  or before the time when defendant, the applicant, is required to an- 
swer. Southern By. 2;. Miller, 217 LT. S., 209; Ala. Fly. c. Thompson, 
200 I?. S., 206; Clzes. and Ohio R. R. v. Dixo~l ,  179 C. S., 131; Rea v. 
Mirror Co., 158 N. C., pp. 24, 27;  Rough V .  R. R., 144 S. C., 704; 
Wesfern linion u. Griffith, 104 Ga., 5 6 ;  Nut .  Docks, ~ t c . ,  Ry. 1%. P e m .  
Ry., 52 N. J. Eq., 58;  Federal Judicial Code, see. 29. 

Under the present statute we find no decision which justifies a de- 
parture from these requirements by reason of changes subsequently 
occurring in the record, unless these changes hare  been brought about 
by the voluntary action of plaintiff himself, as vi1ien he voluntarily 
discontinues his action against the resident defendant, the case presented 
in  Powers Y. R. R., 169 U. S., 92. or by amendment subsequently made, 
he states a separable cont ro~ersy  when none had been originally pre- 
sented. Fritzleys c. Boatmen's Bank, 212 U. S., 364. 

I n  this case plaintiff, by allegation and proof, seeks to recover for 
a joint wrong. On  the facts disclosed and under the principles prevail- 
ing  in this jurisdictiou she had a right, a t  her election, so to prosecute 
her suit. Rea u. &rror Cfo., supm; Nough 2.. R. R., supra. She has 
insisted on tha t  right throughout and has  thus f a r  done nothing of her 
own motion to abandon or waive it. I n  such case the mere fact that, on 
appeal from a joint judgment, a nen- tr ial  has been granted at the 
instance of appellant does not, in our opinion, work such a severance as 
to constitute a separable controrersy within the meaning of the removal 
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statutes. I n  Brooks v. Clark, 119 U. S., 502, defendant in error, Edward 
S. Clark, citizen and resident of Pennsylvania, in Dec., 1884, instituted 
his action in  the courts of that State against Josiah D. Brooks, also a 
citizen and resident of Pennsylvania, and Charles H. Brooks, resident 
in the State of Kew York, to enforce a partnership liability, as surviring 
partners of Brooks, Miller &. Co. Service was accepted as to Josiah D. 
Brooks, resident, and judgment final was had against him for the 
amount, 26 January, 1883. On 3 February Charles H. Brooks accepted 
service on the original process and, in May following, filed his affidavit 
of defense, setting up facts in exoneration special to him, and thereupon 
preferred his petition for removal of the cause to the Federal court, on 
the ground that, under existent conditions, the record presented a separ- 
able controversy. The cause having been removed, a motion to remand 
was allowed, and, on writ of error, this order mas affirmed in the 
Supreme Court, the Court hoiding, among other things: Held (450) 
"(1) That u n d e ~  the practice in Pennsylvania this was a proceed- 
ing in the original suit, under the original cause of action; (2 )  That the 
coiltroversy was not a separable one within the meaning of the remora1 
act of 18'75; (3) That the fact that the liability of C. had been fixed by 
the entry of judgment against him did not affect the principle." 

I n  a former suit relating to this subject, Pufnarn 7). Ingrahanz, 114 
U.  S., 57, there had been judgment by default taken against the resident 
defendant, and the cause having been remo~ed on petition of the non- 
resident, alleging the existence of a severable controversy, an order 
remanding the same to the State court was also affirmed on writ of error, 
and in Brooks v. Clark, supra, Chief Juslice Wade, delivering the 
opinion and speaking of the two cases, said: "It is true, there is now 
no longer any controversy upon the original cause of action with Josiah 
D. Brooks, against whom a final judgment has already been rendered; 
but neither was there is Putnam v. Ingraham, supra. I11 this respect 
the two causes differ in degree and not in kind. I n  this case the pro- 
ceedings had gone one step further than in the other, and the default of 
Josiah D. Brooks had been fixed by the judgment. I n  principle, how- 
ever, the cases are alike." And in Putnam c. Ingrahanz, supra, the same 
judge delivering the opinion and speaking to the existence of a statute 
in Connecticut similar to our own, Revisal, sec. 563, authorizing a judg- 
ment against one or more defendants, said: "In Connecticut, as in New 
York, judgment may be given for or against one or more of several 
plaintiffs and for or against one or more of several defendants, etc., and, 
in addition to this, the court may, in Connecticut, determine the ultimatib 
rights of the parties on each side as between themselves and grant tcr 
defendant affirmative relief, etc. But this, as me have said in the casc3 



1N THE SUPBEME COURT. [I73 

just decided (Louisville,  eCc. B. B. v. I d e ,  114 U. S., 5 2 ) )  does not make 
a joint suit into separate parts. The suit is still one and indivisible for 
the purpose of removal." 

These cases seem to be decisive of the question presented on this 
appeal, and the same principle has been stated with approval in several 
other decisions of the Cnited States Supreme Court dealing with the 
subject. American Car, etc. Co. v. Ketteldralie, 236 U .  S., 311; Lath-  
i-op, S h e a  & Hillwood Co. v. Interior  Cars  Co., etc., 215 U. s., 246; 
Kansas  Ci ty ,  etc. R y .  v. H e r m a n ,  187 U. S., 63; W h i f c o m b e  v. Southern,  
175 U. S., 635, cited in Lloyd v .  R. R., 162 N. C., pp. 485-497; Springer 
r. A m e ,  Tob .  Co., 208 Fed., 199; H a x  eei. al. s. Caspar, 31 Fed., 

499. 

(451) I n  American Car  Co. ease, supro, dssociute  Just ice  D a y ,  after 
reviewing several of the decisions referred to, said : "Taking these 

cases together, we think it fairly appears from them that when there is 
a jcint cause of action against defendants, a resident in  the same State 
v i th  plaintiff, it must appear to make the case a remorable one as to 
nonresident defendants because of dismiasal as to resident defendants, 
that the discontinuance as to such defendants was voluntary on the part 
of plaintiff and that such action has taken the resident defendants out of 
the case so as to leave a controversy wholly between the plaintiff and the 
nonresident defendant." 

I n  Lathrop's case, supra, it was held: "Where plaintiff in  good faith 
insists on the joint liability of all the defendants until the close of the 
trial the dismissal of the complaint on the merits as to defendants 
who are citizens of plaintiff's State, does not operate to make the 
cause then removable as to nonresident defendants and to prevent the 
plaintiff from taking a verdict against the defendants who might hare 
removed the cause had they been sued alone or if there had originally 
been separable controversy as to them." 

I n  Hax e t  a1 v. Caspar, where there had been a disclaimer by the two 
resident defendants and the cause removed on the application of the 
nonresident, in granting the plaintiff's motion to remand, it mas held: 
"The removal of the cause from a State to a Federal court does not 
depend upon the question of what issue remains to be tried, but must be 
determined by the nature of the cause of action presented in the com- 
plaint. I f  there be but one involving many defendants, the fact that 
each makes a separate defense does not make severable controversies, nor 
does the default of one of them or his disclaimer of title to the land in 
controversy give a right of removal to the contesting defendant who is 
a citizen of the State other than that of plaintiffs." 
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We are referred by counsel for appellant to the case of k-ulee v. Vosa,  
99 E. S., 539, as an  authority in support of the petition. That was a 
decision upholding a right of removal under the act of 1866 which per- 
mitted such a petition to be filed at any time before the trial or final 
hearing, and provided, further, that when there was a suit between 
resident and nonresident defendants, and there could be a final determi- 
nation of the controversy as to the nonresident without the presence of 
the others, the suit could be removed as to the nonresident, leaving the 
cause to be proceeded with in the State courts as to the resident de- 
fendants. Both on the facts and the statute applicable there is 
such a marked difference between the two cases that the decision (452) 
can in no sense be considered an authority for defendant's posi- 
tion on the present record. 

The same case was very much relied on by plaintiff in error in the 
subsequent decision of Brooks v. Clark,  heretofore cited, and in the latter 
case Chie f  Just ice  W a i t e ,  who delivered both opinions, refers very fully 
to the difference i n  the two statutes and gives decided intimation, if he 
does not fully decide, that I'uZee a. Vose is not an authority as to pro- 
ceedings under the present law. 

On careful consideration of the record, me concur in his Honor's view, 
that no removable case has been presented, and his order denying appel- 
lant's petition to that effect is affirmed. 

Judgment affirmed. 

Cited:  Pat terson v. Lumber Co., 175 N.C. 92; Hill v .  R. R., 178 N.C. 
610, 612. 

LILLIF: F. W I L L I A N S  r. JOHN BLUE, H A L B E R T  BLUE,  FANR'IE A. 
BLUE. a m  3. W. GRAHAM. 

(Filed 2 May, 1917.) 

1. Negligence-Automobiles - Chauffeur - Management af Car - 'Master 
and Servant-Employer and En~ployee. 

Where a chauffeur is sunning an automobile under the charge and direc- 
tion of another therein, and by its negligent operation injury is caused to 
a third person, the chauffeur will be deemed the servant of such other 
person and fix him with liability, whether actually employed by him or 
not, and without respect to the fact of the ownership of the car. 

2. Pleadings-Allegations-Demurrer-Cause of Action. 
Where the allegations of a complaint to recover for the joint tort of 

several defendants are definite as to some and vague as to the others, but 
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so interwoven that it appears that a came of action is sufficiently stated 
as to all, a demurrer thereto will not be sustained for uncertainty of 
allegation. 

CIVIL ACTIOX, heard a t  February Term, 1917, of MOORE, before Webb,  
J., upon demurrer by defendants Fannie A. Blue and J. W. Graham. 

The court sustained the demurrer and plaintiff appealed. 

H .  F. Seawell, R. L. Burns for p la in t i f .  
Z;, L. Spence, Johnson & Johnson f o r  defendants. 

(453) BROWK, J. The ground of demurrer is that the complaint 
fails to state a cause of action as to the demurring defendant$, 

Fannie A. Blue and J. W. Graham. 
The demurrer of the defendant Fannie A. Blue sets forth that it 

appears upon the face of said complaint and from the allegations thereof 
Aat  this defendant was a guest in the automobile referred to in the 
complaint at  the time of the negligent acts complained of by the 
defendant Halbert Blue; and said complaint does not allege that this 
defendant participated in any respect in the negligent acts of the said 
Halbert Blue or in any way directed the commission of ,such negligent 
acts, or omitted to perform any duty owed by this defendant to the 
plaintiff in connection therewith, and fails to allege that this defendant 
had such control and direction of said automobile or said chauffeur, or 
assumed such control and direction of said automobile and chauffeur, as 
to be considered as practically in exclusive possession of said vehicle, 
and does not allege that this defendant had authority to control and 
direct the conduct of said chauffeur and the movement of said auto- 
mobile. 

The grounds of the demurrer of defendant Graham are that the com- 
plaint fails to state that he was the owner of the automobile or that the 
defendant Halbert Blue acted as his chauffeur, and that it appears from 
the whole complaint that he was only a guest in the car and exercised 
no control or direction over it. 

The allegations of the complaint are so interwoven as to each de- 
fendant that it is difficult to separate and analyze the grounds of their 
individual liability. 

The complaint alleges that the defendant John Blue was the owner 
of the automobile that collided with that of daintiff and caused serious 
injury, and that such collision was caused by defendant Halbert Blue's 
negligence, who was acting at the time as chauffeur for defendant Fan- 
nie 8. Blue. The complaint further alleges that at the time of the 
collision defendant Graham was in part directing the operation of the 
automobile. 

502 
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While the allegations as to defendants Fannie Blue and J. W. Graham 
are  rather meager, they are sufficient, we think, to require an answer 
upon their part. 

Ownership of a n  automobile is not essential to charge one ~ i t h  
responsibility for its operation. The  question is, w i s  Fannie A. Blue 
in  actual control of the machine? One in charge of operation of z 
motor vehicle, although he is neither the owner nor the  person actualry 
operating it, is  nerertheless liable for in jury  sustained by third 
persons by reason of its negligent operation, as the person actu- (454) 
ally operating the rehicle will be deemed his servant irrespectim 
of whether he employed h im or not. 28 Cyc., page 40. 

I f  i t  should turn  out upon the trial that defendant Eannie A. Blue 
mas exercising no control over the machine or chauffeur and was occupy- 
ing  i t  simply as the wife of John  Blue and with his consent, then she 
would not be liable. 

As to defendant Graham, the allegation of the complaint, as lve read 
it,  i s  that  he was actually assisting i n  operating the machine a t  the time 
of the collision. If i t  should turn  out upon the trial that  he did not 
assist i n  directing the operation and couree of the machine a t  the time 
of the collision he would not be liable. 

The defendants will answer over. 
Reversed. 

Cited: Tyree v. Tudo~,  183 N.C. 346;  liT'il7inms v. R. R., 187 N. 0.; 
352, 3 5 5 ;  Dillon 21. Winston-Salem, 221 S . C .  520. 

(Filed 2 May, 1017.) 

1. Corporations-Stockholders-R~solutions-Idividal Liability. 
The minutes of a specially called meeting of the stockholders, showing 

only that a motion had been duly made for the stockholders to assume the 
debts of the corporation beyond its assets, is not sufficient evidence that 
it had been voted upon or  carried. 

2. Same--Special Meetings-Xotice. 
Notice of a specially callrd meeting of the stocliholders of a mereantile 

corporation, stating as its object the fixing of the value of its merchandise 
in view of closing out an unprofitable enterprise, limits the scope of the 
meeting to this special purpose, and will not bind an absent stockholder, 
who had received the notice, to a resolution attempting to fix individual 
liability among them; and such action will be Toid unless all the members 
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of the corporation are present or give their consent, or they thereafter 
ratify it. 

3. Co~~orations-Sharellolders-Resolutions-Indid Liability. 
Action by the stoc1:holders to assume personal liability for the debts of 

a corporation is not a corporate act, but a personal one to each of them, 
dependent upon the agreement by them a l l ;  and where a general resolu- 
tion of this character is passed by a majority of them, i t  is not binding 
upon those present when those absent refuse to consent thereto. 

4. Corporations-shareholders-Meeting-s-Resolutions - Individual Lia- 
bility-Principal and Agent-Statute of Frauds. 

Where the shareholders of a corporation have passed a resolution at- 
tempting to fix individual liability among themselves for the corporation's 
debts, and one of them has signed the minutes in the capacity of secretary, 
his signing is not, in  effect, a corporate act, and he will not be regarded as 
the duly authorized agent for the shareholders within the meaning of the 
statute of frauds. 

5. Same-Contracts-Parties. 
Where the secretary of a meeting of the shareholders of a corporation 

signs the minutes of the meeting containing a resolution attempting to 
fix individual liability among them, and aftern-ards sues on a corporate 
debt which he has paid and upon which he was secondarily liable, claiming 
in subrogation, he will not be considered as the duly authorized agent of 
the other shareholders within the meaning of the statute of frauds, upon 
the principle that  one of the parties to the writing required may not be the 
agent of the other who is sought to be bound therewith. 

(455) CIVIL ACTION, tried before @line, J., a t  November Term, 1913, 
of STANLY. 

This  i s  a n  action to recover the sum of $93.66 which t h e  plaintiif 
alleges is  due  h i m  on account of a n  agreement entered into by  the 
defendant, a stockholder of the E. M. Asbury Company. 

T h e  E. M. S s b u r y  Company was  a corporation and  t h e  stockholders 
were F. V. Watkins, C. J, ibfauney, C. W. Bndrews, E. 31. Bsbury, 
A. S. McRae,  a n d  Miss Spencer. 

T h e  corporation became insolvent and  on  1 6  September, 1909, the 
stockholders held a call meet ing f o r  the purpose of fixing a price on the 
stock of nierchandise on hand  with a view to closing out  the business, 
acd the following a re  the minutes  of said meet ing:  

d~smlaa lc~ ,  K. C., 16  September, 1909. 

P a l l  meeting of t h e  stockholders of the F. M. Asbury Company, with 
the following stockholders present, and  stock represented as  follows: 
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F. V. Watkins, 1 7  shares, $1,700; @. J. Mauney, 5 shares, $500; 
C. W. Andrews 5 shares $500; F. V. Watkins proxy for Miss Spencer, 
2 shares, $200; E. M. Asbury, 17 shares, $1,700. Total, 46 shares, 
$4,600. 

The object of the meeting is to fix a price on the stock of merchandise 
on hand with a riew to closing out the business, which has been running 
at a loss to the stockholders for three years; and on motion of C. J. 
Mauney to fix a price of 50 cents on the dollar, that is, on the invoice 
price of the goods, with the exception of the new goods just received 
from J. W. Ould Company. This motion carries with it a 
proviso to first offer the stock to any one of the stockholders, and (456) 
if they do not buy it, then to sell to best adrantage to any out- 
sider, with the understanding to proceed at once to sell the stock. The 
above seconded by C. W. Andrews and carried by all the stock here 
represented, as follows: C. J. Mauney, 5 shares; F. V. Watkins, 15' 
shares; F. V. Watkins for Miss Spencer, 2 shares; C. W. Andrews, 
5 shares; E. M. Asburp, 17  shares. 

On motion of C. J. Mauney, seconded by C. W. Andrews, to appoint 
F. V. Watkins and E. M. Asbury a committee to sell the stock and pay 
off the indebtedness as fa r  as i t  will go. Moved by C. W. Andrews, 
seconded by C. J. Mauney, that after the stock of goods have been sold, 
and the proceeds placed to the payment of notes, accounts and claims 
against the said E. hf. Asbury Company, that all remaining unpaid 
bills and notes be paid by the stockholders in proportion to the stock 
they hold. Moved by C. W. Andrews, seconded by C. J. Mauney, that 
the new goods above excepted be taken by the purchaser of the stock at  
invoice price, unless placing it with the entire stock will be the means 
of getting a better price for the whole stock. Moved and carried that 
a copy of these minutes be sent to A. S. McRae, the only stockholder not 
represented, and this being his fault, as he had been duly notified and 
had set his o m  time to meet with us. 

Moved and carried to notify the Corporation Commission of the 
dissolution in legal form as soon as the stock has been sold. 

Motion to adjourn by C. J. Nauney. 
E. M. SSBCRY, Secretary. 

At the time said meeting was held the corporation was indebted t o  
J. W. Ould and Go. and the Hetch-Hirschler Company in  certain amounts 
for which the plaintiff E. 31. Asbury was personally liable, which 
amounts the plaintiff has paid, and he now brings this action to recover 
of the defendant a proportionate part thereof, relying upon the follotving 
statement in said minutes: "Moved by C. W. Andrews, seconded by 
C. J. Mauney, that after the stock of goods had been sold and the pro- 
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ceeds placed to the payment of notes, accounts and claims against the 
said E. M. Asbury Company, that all remaining unpaid bills and notes 
be paid by stockholders in proportion to the stock they hold." 

The plaintiff contends that this was an agreement entered into by 
the defendant and the other stockholders who were present to pay the 
debts of the corporation; that the minutes signed by the secretary of 
the corporation is a sufficient memorandum thereof to satisfy the statute 

of frauds, and that as he has paid certain debts of the corpora- 
(457) tion in existence at the time of the meeting of the stockholders, 

that he is entitled to be subrogated to the rights of the creditors 
as against the defendant. 

His  Honor ruled against the plaintiff and entered judgment of non- 
suit, and plaintiff excepted and appealed. 

R. L. Brown and R. L. Smith for plainti# 
J. R. Price for defendant. 

ALLEN, J. There are sereral objections to the right of the p l a i n t 8  
to maintain this action. 

I n  the first place, it does not appear that the stockholders entered into 
any agreement to pay the debts of the corporation. I t  is stated in the 
minutes that a motion to this effect was made and seconded, but it does 
not appear that i t  was voted upon or adopted, and this omission has par- 
ticular significance in view of the evidence of all of the stockholders who 
were present at the meeting except the plaintiff, that after the motion 
was made and seconded, objection was raised, and it never came to a 
vote, and that the plaintiff, who mas examined as a witness in his own 
behalf did not contradict them, but contented himself with stating that 
the minutes contained a true account of the meeting, and that they were 
read over to the stockholders. 

Again, the stockholders' meeting of I6  September was a call meeting 
for a special purpose, and at such meetings no action can be taken ~ ~ h i c h  
will be binding upon the corporation unless every stockholder has notice 
(Hill 5 .  R. R., 143 N. C., %2), and if the meeting is called for a special 
purpose, business not embraced in the notice will be void unless all the 
members of the corporation are present and give their consent or the 
action is thereafter ratified. 10  Cyc., 327. 

I n  this case notice was given to all of the stockholders, but the notice 
did not suggest that any action would be taken or considered as t o  the 
imposition of personal liability upon the stockholders for the debts of 
the corporation, and the action of the stockholders, if they agreed to 
become personally liable, could not be corporate action, and would 
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amount in  any event to no more than a personal agreement between the 
stockholders. 

The agreement also if made, was not the act of the corporation, be- 
cause i t  did not purport to deal with the property of the corporation or 
the conduct of its business, but simply undertook to determine the rela- 
tionship between the stockholders themselves as to _their liability for 
the debts of the corporation. 

We must then treat the stipulation in the minutes as an effort to bind 
the stockholders to pay the debts of the corporation, for which 
they were not liable, and when so considered it is apparent that (458) 
i t  was not the purpose of those present at the meeting to assume 
the debts, but that this liability should be imposed on all the stockholders 
as the resolution introduced does not say that the debts remaining after 
the application of the proceeds of the goods shall be paid by the stock- 
holders present, but by "the stockholders," which means all the stock- 
holders, and as so understood i t  was in the nature of a proposal, which 
did not become effective because of the refusal of the absent stockholder 
to give his consent. 

I f ,  however, we accepted the view of the plaintiff that the minutes 
furnish evidence of an agreement between the stockhoIders to pay the 
debts of the corporation, and that this agreement would be void under 
Revisal, see. 974, unless in writing and signed by the party or by "some 
other person thereunto by him lawfully authorized," we would not adopt 
the conclusion of the plaintiff that the minutes are a sufficient memo- 
randum of the agreement. 

The defendant did not sign the minutes and the plaintiff must, there- 
fore, show, in order to maintain his position, that he himself when sign- 
ing the minutes as secretary of the corporation was signing as the duly 
authorized agent of the defendant. 

The first objection to this position is that the plaintiff did not purport 
to sign the minutes as agent for the defendant, but as secretary of the 
corporation, and, again, it seems to be well settled that one of the con- 
tracting parties cannot be the agent of the other for the purpose of bind- 
ing him by his signature under the statute of frauds. 

Lord Ellenborough said in Wright v. Dannah, 2 Camp., 203:  "The 
agent must be some third person and could not be the other contracting 
party.j9 Abbott, C. J., in Fairbrother v. Simmons, 5 Barn. and Ald., 
120 :  "The agent contemplated by the Legislature, who is to bind a 
defendant by his signature must be some third person and not the con- 
tracting party.'' And the same doctrine is declared in Sharman v. 
Brandit, 6 Q. B., 722, as follows: "One of the parties cannot be the 
agent of the other for the purpose of signing the contract." 



I n  Brown on the Statute of Frauds, sec. 367, the author says. "The 
ctatute does not require the party's own signature to the memoraiidum, 
but allows it to be signed by some other person thereunto by him 'lawfully 
authorized. . . . One rule, however, has been settled, both under the 
fourth and seventeenth sections, that neither party can be the other's 
agent to bind him by signing the memorandum," and this is q ~ o t e d  with 
approval in  W i l s o n  v. X i l l  Co., 150 N. Y., 314, and the same principle 
is declared and approved in 20 Cyc., 276; Wingate c. Bersehauer, 42 

Iowa, 508; Leland v. Creyon, 1 McCord ( S .  C.), 100; Bent v.  
(459) Cobb, 9 Gray (Mass.), 397; T u l l  v. Dacid, 45 No., 444: and we 

have found nothing to the contrary. 
The reason for the rule is stated -with great clearness in the case f i o ~ l  

Massachusetts, and it is pointed out that if the party mas permitted to  
sign the contract as the agent of the other party, the statute, instead of 
preventing fraud, would encourage fraud and perjury. I t  would enable 
one to draw a contract to suit himself, and then, by proving his authority 
by his own oath, to bind the other party to a contract which he had not 
made, and to establish a liability by parol when the statute says it can 
only be done by writing. 

I n  the case from Missouri the Court quotes with approval florr the 
opinion of Bigelow, J., in B e n t  v. Cobb, as follows: "The great mrschief 
intended to be prevented by the statute would still exist if one; palty to 
a contract could make a memorandum of i t  which would absdutely bind 
the other. If such were its true construction, i t  would be a feeble 
security against fraud, or, rather, it would open a door f o ~  ~ t s  easy 
eommission. A vendor could fasten his own terms on his vendee. IT 
it was a written contract binding on the purchaser, he could no: show 
by parol evidence that the terms of the bargain 11-ere incorrectly or 
imperfectly stated." 

I f  it be objected that a third party might also incorporate terms iri 
the agreement which had not been assented to, the answer is that the 
danger here is not great, because the disinterested agent has no ~nduee- 
ment to commit fraud or perjury, which would be present with ar. 
interested party. 

There are other questions raised by the defendant as to the rights of 
a creditor to sue upon the agreement between the stockholders, assuming 
it to have been made, and as to the consideration, but as what ule haw 
said disposes of the case, it is not necessary to consider them. 

The case of Armstrong v. Asbury ,  170 N. C., 161, has no bearing upon 
the question now before us, as in that case a judgment by default had 
been taken, and the only question before the court was as to the admiss;- 
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bility of evidence, which would have destroyed the effect of the judg- 
ment, if admit ted a n d  found  to be true. 

Affirmed. 

Cited: Everett v. Xtaton, 192 N.C. 220;  Bank v. Courtway, 200 N.C. 
526;  Gennett v. Lyerly, 207 N.C. 207; Tuttle v. Building Co~p. ,  238 
N.C. 513. 

R. L. KIRKWOOD ET Ar,. v. W. N. PEDEiV, EXECUTOR, ET AL. 
(460) 

(Filed 2 Map, 1917.) 

1. Homestead-Eight-Judgments-Execution. 
The mere right of homestead is not such an estate or interest in lands 

as  is subject to a lien by judgment. 

2. Homestead-Right-Reservation-Ibeeds and Conveyances. 
A reservation of an indefinite right of homestead in lands from a con- 

veyance thereof is valid. 

3. Bame-Limitation of Actions-Judgmcnts-Liens-Statutes - Suspen- 
sion. 

Where a judgment debtor had previously conveyed his lands, subject to 
an indefinite right of homestead therein, before the lien of the judgment 
attached, and his homestead laid off thereunder, Revisal, sec. 685, suspend- 
ing the operation of the statute of limitations, has no application; and 
where he has acquired the reversionary interest in the land after the 
judgment has been barred, the plen of the statute is a complete defense. 
Revisal, see. 574. 

4. Honiestead-Deeds and  Convej-ances-Reservation of Right-Judgment 
-Estoppel. 

A judgment debtor is not estopped to show that prior to the time of 
laying off his homestead under judgment he had conveyed the lands with 
reservation of his bare right to a homestead exemption therein, though 
he may not collaterally attack the validity of the allotment proceedings. 

CIVIL ACTION, t r i ed  at October Term, 1916, of SCOTLAKD, before 
Cline, J .  

A jury t r i a l  being waived, the court found the  facts  s l id  rendered 
judgment  denying t h e  relief prayed a n d  dismissing the  action. P la in-  
tiffs appealed. 

M. A. John, Cox & Dunn, Walter H .  X e d  for plaintiffs. 
Russell & Weatherspoon, G. B. Pufterson, E. H .  Gibson, m d  X c l n -  

tyre, Lawrence d? Proctor for defe~sdunfs. 
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Bxowm, J. By this action the plaintiffs seek to subject certajn land 
~n Laurinburg, Scotland County, to the payment of a judgment duly 
rendered and docketed in 1886 in favor of W. F. and D. D. Gibson .I-. 
W. 13. McLaurin, tvhich judgment is now the property of plaintiffs. 
The defendants plead the statute of limitations and an estoppel by judg- 
ment of record. We will consider only the former. The folloning is a 
brief summary of the facts found by the court: 

The land sought to be impressed with the alleged judgment lien was 
acquired in fee simple by W. H. NcLaurin about 1866. On 1 

(461) July, 1879, said McLaurin conveyed all the land to J. C. Everett 
in fee simple by deed containing corenants of general warranty, 

reserving to the grantor "the righi of the homestead." At February 
Term, 1885, of Richmond Superior Court W. F. and D. D. Gibson (un- 
der whom plaintiffs in this action claim) obtained judgment against 
W. H. McLaurin which was duly docketed. On 2 April, 1885, execution 
was issued upon this judgment, and the sheriff allotted a homestead to 
the judgment debtor, the homestead allotted being on a part of tho land 
chhich said McLaurin had sold and conveyed to J .  C.  Everett on 1 July,  
5879, prior to the rendition of the judgment under which the homestead 
was allotfed. McLaurin was living upon that part of the land ~ ~ ~ h e i i  the 
homestead was allotted, and continued to li7-e there until his death in 
1913. 

I n  1891 J. C. Everett conveyed the entire land conreyed to him to 
W. N. Everett, trustee, mho conveyed it in 1896 to Laura D. MeLaurin. 
She executed a mortgage to John F. McNair, ~ h o  duly foreclosed the 
same 18 April, 1898, and conveyed the land by deed in fee to W. H. 
McLaurin, the original owner of the land whose homestead had been 
set apart on it. At  this date the judgment sued on m-as admittedly 
barred by the statute of limitations unless the running of the statute 
was suspended by operation of section 685 of the Revisal, which reads 
as follows: 

""The property, real and personal, specified in the third subdirision 
of this section, and the homestead of any resident of this State, shall 
not be subject to sale under execution or other process thereon except 
such as may be rendered or issued to secure the payment of obligations 
contracted for the purchase of the said real estate, or for laborers' or 
mechanics' lien, for work done and performed for the claimant of said 
homestead, or for lawful taxes: Provided, that the allotment of the 
homestead shall, as to all property therein embraced, suspend the run- 
ning of the statute of limitations on all judgments against the home- 
steader during the continuance of the homestead: Provided further, that 
the owners of judgments docketed since 11 March, 1885, shall have two 
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years from the 1st day April, 1901, within which to assign and set apart 
the homestead under such judgment; the suspension of the statute of 
limitations shall be suspended not only as to the judgment under which 
the homestead is allotted, but as to all other judgments." 

This statute has been discussed and applied in  the recent case of 
Brown v. Harding, 171 N. C., 686, and under that decision there could 
be no question as to the correctness of plaintiff's contention that the 
judgment Iien is protected by the statute during the existence of the 
homestead, but for the conreyance in 1879 to J. C. Everett, some 
years prior to  the rendition and docketing of the judgment. This (462) 
deed conveyed to Everett in fee the entire tract of land by metes 
and bounds, "together with its appurtenances, reserving the .right of the 
homestead." I t  is to be observed that the deed did not reserve or except 
a specifically described part of the land upon which a homestead had 
been or was to be set apart. 

H a d  i t  done so, there would have been left in  the grantor a rerersion- 
ary interest or estate in the land allotted as a homestead upon which the 
judgment when docketed would have been a lien. As such rerersionary 
interest or estate could not be sold under execution during the existence 
of the homestead, the judgment lien would have been protected by the 
suspension of the statute of limitations until the homestead expired. 
But the deed reserved only the right to a homestead, and there was no 
estate in  the land left in McLaurin upon which the judgment would be 
a lien. 

As the onIy interest McLauria had in the land at  the date the judg- 
ment was docketed was a bare right to a homestead, if this right was not 
an estate in  the land, then he had no interest to which the lien of the 
judgment could attach. For some time after the Constitution of 1868, 
creating a homestead in  land, r a s  adopted there was much confusion in 
the judicial mind as to the nature and character of the homestead. 
Judge Pearson defined i t  as a "determinable fee," endeavoring to corre- 
late i t  with some estate known' to the common law, of which he was a 
recognized master. Since then the homestead has been defined as a mere 
determinable exemption, Joyner v. Xugg, 132 K. C., 580; Fleming v. 
Graham, 110 N.  C., 374. A mere stay of execution, Bank c. Green, 78 
N. C., 247. 14n exemption merely, Markhnm v. Hiclcs, 90 N. C., 204. 
A quaIity annexed to the land, Littlejohn z3. Xgertorz, 77 N. C., 384; 
Wuglzes v. Hodyes, 102 N. C., 236. A privilege only, Ximpson v. Wal- 
lace, 83 3. C., 481. 9 mere exemption right, Fulp ?;. Brow?%, 153 N. C., 
533; Xash Go. v. Parker, 153 N .  C., 130. The measure of the debtor's 
privilege, CampbeZl v. White, 95  R. C., 345. 
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I t  is now settled beyond controTversy that whatever else it may he, a 
homestead is not an interest or estate in land. Although i t  has always 
been held that a conveyance reserving the right of the homestead is valid 
and enforcible (Xmith v. NcDonald, 95  N. C., 163; Ex Parte B ~ a c h ,  
72 N. C., 106), and that such a reservation is neither conclusive nor 
presumptive evidence of fraud (Davis v. Smith, 113 N.  C., 94; Bank v. 
Whitaker, 110 N.  C., 345), there was formerly some doubt as to the 
effect of such a conveyance, and the character and extent of the title and 

estate which passed to a grantee under such a deed. But the 
(463) matter has finally been settled by this Court in Joyner v. Su,gg, 

132 N. C., 580, where it was said by a unanimous Court: "We 
cannot understand why a conveyance of land subject to the owner's right 
of exemption should not be permitted to have full force and effect and to 
convey all the interest he has in it, subject only to  his right to use and 
enjoy i t  during the period of the exemption. This is all the Constitution 
secures to him, and every principle of law and public policy requires 
that his right of alienation should be as little hampered as possible." 

The principle thus announced has been adhered to to such an extent 
as that it has become a well settled doctrine under our law. Robinson, v. 
iVcDozue11, 133 N. C., 182; Rodman v. Robinson, 134 IT. C., 505; Dawew 
p o ~ t  v. Fleming, 154 K. C., 291; Dalrymple v. Cole, 156 N. C., 363; 
170 ;hi. C., 102. 

The precise question presented in fhe case at bar was before the Court 
in  Davenport ?;. Fleming, 154 X. C., 291, and the decision in that case 
is controlling. I t  was there said, at page 294: "It follows that when 
the ownership of a tract of land and any and all interest therein except 
the homestead interest has been passed from the debtor by valid convey- 
ance, and such homestead interest determines by the death of the parties 
entitled, or by any of the recognized methods of abandonment, it does 
so in  f a ~ o r  of the grantee in such conveyance, and where such convey- 
ance has become efective before a judgment i s  docketed, there is  no 
estate in the debtor to which a juclyment lien could attach and no interest 
of the judgment creditor in the property that would call for or permit 
the interference of a court in his behalf by injunction or otherwise. 

"In the present case, prior to any judgment docketed or any lien ac- 
quired, the debtor conveyed the entire land in  trust for creditors, reserv- 
ing from the operation of the instrun~ect the homestead exemption of 
said Joseph Fleming. 

"After the execution of this deed, the homestead having been duly 
allotted, the trustee sold and conveyed the tract of land except the home- 
stead, and also the reversion after the homestead interest, to Isabella 
Fleming. There is no suggestion of fraud or irregularit?, and or, the 
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facts in evidence and applying the principles recognized and upheld by 
the decisions referred to, we are of opinion that there is no right in the 
judgment creditor to stay the cutting of the timber on the land con- 
tained in  the homestead." 

This case is on "all-fours" with the case at bar, as the only land 
sought to be impressed with a lien is the land allotted to W. H. Xc- 
Laurin as his homestead. 

The homestead itself, that is, the right of the judgmext deb5or (464) 
with respect to the land embraced within the homestead allotment 
is, of course, not subject to execution, and the judgrnent is not a lien 
thereon. Constitution, Art. X, sec. 2 ;  Rer-isal, secs. 629, 685: Rankin 
v. Xhazu, 94 AT. C., 407, and cases citcd; Black on Judgments, secs. 424 
and 425. 

The plaintiffs, recognizing the effect of these decisions, contend that 
IT-hen hIcLaurin acquired title in fee in 1898 to the land covered by the 
homestead tlie judgment then became a lien upon the reversionary in- 
terest, subject to the homestead. 

That mould be true if the judgmerlt then had any vitality. but as the 
statute had not been suspended up to that time, it was barred. The 
Revisal, sec. 574, b i t s  the lien of a judgment to such lands as the 
judgment debtor owns at  the docketing of the judgment or shall acquire 
within ten years thereafter. 

As lve have shown, the judgment  hen docketed mas not a lien on 
the reversionary interest because XcLnurin did not own it. T h e n  Xc- 
Laurin did acquire it, the statute of limitations had barred the judg- 
ment. 

The only reason for keeping a judgment in fuli force and effect dur- 
ing the existence of the homestead is to subject the reversionary interest 
to its payment when the homestead expires, as such interest cannot be 
sold under execution during the life of the homestead. 

I n  B r u c e  v. Aicholson,  109 N .  0., 202, i t  mas said: "The lien only 
attaches and secures the riglit of the creditor to have the judgment debt 
paid out of the proceeds of the sale of the property, made under the 
ordinary process of execution or other proper process or order of the 
court, T h e  l ien e z t e d s  to  and embraces o d y  such estate, legal or eyuit-  
able,  i n  tlze real  property  of t h e  judgment  debtor as may hp sold or dis- 
posed of at t h e  t i m e  it attaches." 

Therefore, where the judgment debtor has conveyed the rerersionary 
interest before the judgment lien attaches, there is no reason t o  preserve 
the judgment in force beyond the statutory period, as has been declared 
in sereral decisions of this Court. 
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I n  XcDonald v. Dickson, 85 N.  C., 253, i t  was said: "Even then (after 
the allotment of the homestead) the cessation of the statute is only as 
to debts affected by such allotment, that is, as to judgments docketed in  
the county where the homestead is situate, and solely with reference to 
their L I E N S  upon the reversionary interest in such lands. As to every 
debt, except judgments docketed, and for every purpose except that of 
enforcing their liens upon the reversionary interest after the falling 
in of the homestead interest, the statute runs and may become a 

bar." 
(465) I n  Mortow v. Barber, 90 K. C., 401, it was said: "This Coart 

has held that the prorisions of that act (the statute suspending 
the running of the statute of limitations) were only intended to apply 
where the homestead had been actually allotted, and only as to debts 
affected by such allotments, i. e., to judgments docketed in  the county 
where the homestead is situated, and solely with reference to their liens 
upon, the recersioning iderest in such lands." 

In  Cotten v. illcClenahan, 85 X. C., 258, it was said: "There is no 
stay to the statute until there has been an allotment of the homestead, 
and then only to the enforcement of the liens of docketed judgments 
upon the inferest in reversion. As to all other debts and for all other 
purposes the statute runs." 

We are unable to see the force of plaintiff's contention that the de- 
fendants, claiming under XcLaurin, are estopped to deny that he was 
seized in fee of the lalid allotted as homestead. 

I11 our opinion, that position is not supported by reason or authority. 
The defelidants do not deny that McLaurin's homestead was allotted to 
him on this land, but they aver that at the time of its allotment he had 
conveyed away the reversionary interest some years before the judgment 
mas rendered. 

The allotment of a homestead under execution without exception or 
appeal by the debtor is an estoppel of record against him, and he cannot 
dispute the ~ a l i d i t y  of the allotment proceedings. Spoon v. Reid, 78 
N. C., 244. That is to say, the judgment debtor cannot thereafter deny 
that his homestead was regularly set apart in that particular land and 
that i t s  value was as much as $1,000. 

But there is no authority that we can find for the position that the 
judgment debtor and those claiming under him may not show that when 
the homestcad was allotted he did not om1 the reversionary interest in 
the land, but owned only the bare right to a homestead exemption, for 
the reversionary interest is not embraced in the homestead proceedings. 
In the ~ i e w  we take of this case i t  is unnecessary to consider the plea 

of estoppel as to the judgment of 1910 set up by defendants. 
Affirmed. 

514 
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Cited: 'CVilliams z>. Johnson, 230 N.C. 33-4. 

(Filed 2 May, 1917.) 

1. Judgiients-PI.esumptions-Inferior Courts-Clerks of Court-Probate. 
The presumption of the regularity of proceedings terminating in judg- 

ment in the Superior Court haricg jurisdiction of the parties and the 
subject-matter applies to courts of inferior or more limited jurisdiction, 
as, in  this case, the action of the clerk of the Superior Court of the proper 
connty admitting a will to probate in common form. 

2. Same-Burden of Proof. 
Where a party seeks to set aside the probate of a will as  a cloud upon 

his title to  lands, the burden of proof is upon him to sho~v, in a proper 
suit, such substantial defects in the proceedings as  would avoid the action 
of the clerk in  admitting the will to probate. 

3. Jud,ments-Clerks of Court-Probate-Collateral Attack-New Coun- 
ties. 

The action of the clerk of the Superior Court of the proper county ad- 
mitting a will to probate cannot be nttaclied collaterally, in a suit brought 
to declare the probate void for  irregularity, as a cloud upon the plaintiff's 
title to lands; and the fact that  the lands, a par t  of a larger body, were 
situate and suit was brought within a new county cut off in part from 
rthe original one in which the probate was allowed, does not alter the 
application of the principle, there being bo?m notabil ia,  in the county, 
when the probate was had. 

CIVIL ACTION t r ied before CZinq. S., a t  October Term, 1916, of UNION, 
on special appearance a n d  motion by defendants t o  dismiss the  action 
f o r  want  of jurisdiction of the court, a n d  then on demurrer  to  the com- 
plaint,  based upon  t h e  p o u n d s ,  first, t h a t  the  court has  no jurisdiction 
of t h e  action, and, second, tha t  there i s  no cause of action stated, as t h e  
plaintiffs cannot  at tack collaterally the  probate of a will taken i n  the 
court  of another  county, where the testator resided and  was domiciled 
a t  h i s  death. 

T h e  act ion was brought to remove a cloud f rom the  title t o  land which 
plaintiffs allege they own. It is  stated i n  the complaint tha t  Alexander 
Thompson died i n  1839, i n  Mecklenburg County, without l ea r ing  a will, 
a n d  t h a t  defendants i n  1912 produced before the  clerk of the  Superior  
Cour t  of Mecklenburg County a paper-writing purport ing to be his  mill, 
a n d  caused t h e  same to be probated by  said clerk i n  common form. T h a t  
Alexander Thompson never signed or  executed the said paper  as  his will, 
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and no proof 1%-as offered as to his handwriting, and that the proofs 
before the clerk were otherwise irregular and defective. 

Defendants claim title to the land under the will which plaintiffs 
allege clouds their title to the same, as the will ~ ~ h i c h  was probated 

(467) in Necklenburg County,  here the land TTas situated, at the death 
of Alexander Thompson, but since added to Union County by 

statute, is not his will and was not properly probated. They pray that 
the mill and probate be set aside and anliulled as a cloud on their title. 

The court overruled the motion and the demurrer, and defendants 
appealed. 

Redtwine & Xilces for plaintiffs. 
W. 0. Lemmond, E. R. Preston, Vann (6 Pratt-ys for defendants. 

WALKEE, J., after stating the case: I t  may be safely assumed that 
the following doctrine has been established by the courts with reference 
to the conclusiveness and binding effect of judgments, so long as they 
remain in force and unreversed. Where a judgment rendered by a 
doniestic court of general or superior jurisdiction is attacked in a col- 
lateral proceeding there is a presumption, which can only be overcome 
by positive proof, that it had jurisdiction both of the pepsons and the 
subject-matter, and proceeded in the due exercise of its jurisdiction. 
"Although the court may be an inferior or limited tribunal, yet if it has 
geperal jurisdiction of any one subject, its proceedings and judgments 
in  respect thereto will be sustained by the same liberal presumptions 
which obtain in the case of Superior Courw." 1 Black on Judgments 
(2  Ed.),  see. 282 ; 28 Cyc., 1078, 1082 ; Xofitt  v. fVof f i t t ,  69 Ill., 641. 
I n  nearly all the States of the Union probate courts and orphans' or 
surrogate's courts now rank with the courts of general or superior juris- 
diction for the purposes of the rule under consideration, so that it is not 
necessary for their records to show the facts essential to sustain t h e i ~  
judgments, against collateral attack, but, on the contrary, their jnrisdic- 
tion and authority will be presumed. 23 Cyc., 1083. I t  will be shown 
hereafter that these rules prevail with us. "Presumptions against the 
validity of the proceedings mill not be indulged in, where the record does 
not affirnlatively s h o ~  any error or irregularity" (40 Cyc., 1378, note 
28; -&lc@rea v. Haraszthy, 51 Cal., 146)) which is fatal to the judgment 
therein. I t  has been held that assumption of jurisdiction by the court 
is prima facie evidence of the fact that it bad i t  in the particular case, 
and throws the burden of disproving it on the party who denies that 
jurisdiction existed. 40 Cyc., 1379, note 37; Fletcher c. Xa~zders, '7 Dana, 
345. This doctrine is clearly stated by Chief Justice Xmith in Xumner 
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v. Xemomns, 94 N. C., 376: ( 'It is true, the record produced does not show 
that notice was served on the infant or upon her guardian ad 
litem, nor does the contrary appear in the record, which, so far (468) 
as we have it, is silent on the point. The jurisdiction is presumed 
to hare been acquired by the exercise of it, and if not, the judgment must 
stand and cannot be treated as a nullity until so declared in some im- 
peaching proceeding instituted and directed to that end. The irregu- 
larity, if such there be, may be surh as to warrant, in  this mode, a 
judgment declaring it null; but i t  remains in force until this is done." 
We hare approved it in Burgess v. KirSy, 94 N.  C., 575; Ha~grove v. 
Wilson., 148 N. C., 439; Rackley v. Roberts, 147 N .  C., 201; Pinnell v. 
Burroughs, 168 K. C.. 315, 320, and many other cases. This principle 
x7as stated and applied hy Justice li-oke, speaking for the Court in the 
recent case of Xnssey L'. Huiney, 165 N.  C., 174, where he says "If this 
lack of jurisdiction appears of record, the judgment may be treated as 
a nullity when and wherever relied upon; but in most instances, and this 
is true where a party, though without authority, appears of record as 
plaintiff, i t  is both desirable and necessary that relief should be obtained 
by direct proceedings, the appropriate method, under our present system, 
being, as stated, by motion in the cause. Backley v. Roberts, 147 N. C., 
201; Flo~oers v. Ring, 145 N. C., 234; Grant v. Hnrrell, 109 N. C., 18;  
flutton v. Bchonwald, 86 X. C,, 198; Yeavgin v. Wood, 84 N.  C., 326; 
Doyle 2;. Brown, 72 N.  C., 393; Black on Judgments, see. 301." And 
also it was recognized by Judge Nash in Harvelz v. Springs, 32 K. C., 
180, 183, in the case of the probate of a will, .where he said that thare 
x a s  a presumption ill favor of a correct probate, if the will has been 
admitted to probate. The term judgment implies, prima facie, that all 
essentials were complied with, e'iTen to the extent of presuming, 1vhei.e 
there TI-ere two witnesses to a will, which was proved by one of them, 
and other evidence, that he testified to the proper execution and attesta- 
tion of it, as without the necessary proof the court would not have 
admitted i t  to probate. These decisions are founded upon one of the 
favorite maxims of the  la^^, that with regard to judicial proceedings 
everything is presumed to have been rightly and duly performed until 
the contrary is shown in the proper may. (Omnia rite acta prcesumun- 
fur.) Broom's Maxims 944; Co. Litt., 6 and 232. 

-2s jurisdiction is presumed, at  least prima facie, any acts or omissiolis 
affecting the ~ a l i d i t y  of the proceedings and judgment must be affirma- 
tively shown, and unless the van t  of jurisdiction, either as to the subject- 
matter or the parties, appears in some proper form, the jurisdiction and 
regularity of the proceedings leading up to the judgment will be sup- 
ported by el-ery intendment. 11 Cyc., 692, 693. The principle 
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(469) was well expressed by one of the courts: "If the court had juris- 
diction of the subject-matter and the parties, i t  is altogether 

immaterial how grossly irregular or manifestly erroneous its proceedings 
may have been; its final order cannot be regarded as a nullity, and can- 
not, therefore, be collaterally impeached. On the other hand, if i t  
proceeded without jurisdiction, it is equally unimportant how technically 
correct and precisely certain, in point of form, its record may appear; 
its judgment is void to every intent and for every purpose.'' She1do.n v. 
Newton, 3 Ohio St., 498. Or, a's expressed in another case: "The power 
to review and reverse the decision so made is clearly appellate in  its 
character and can be exercised only by an appellate tribunal in a pro- 
ceeding directly had for that purpose. I t  cannot and ought not to be 
done by another court, in  another case, where the subject is presented 
incidentally, and a reversal sought in such collateral proceeding. The 
settled rule of law is that jurisdiction having attached in the original 
case, everything done within the power of that jurisdiction, when col- 
laterally questioned, is to be held conclusive of the rights of the parties, 
unless impeached for fraud. Every intendment is made to support the 
proceeding. I t  is regarded as if i t  were regular and irreversible for 
error. I n  the absence of fraud, no question can be collaterally enter- 
tained as to anything lying within the jurisdictional sphere of the 
original case." Nash v. Williams, 87 U. S. (20 Wall.), 226; approved 
in  Laling v. Riley, 160 U. S., 531. "The rules as to the presumptions in  
favor of courts of general jurisdiction apply to courts of probate and 
those with like powers, where they are courts of general jurisdiction or 
possess the attributes thereof, even though they have not exclusive 
jurisdiction, or have a limited but not a special jurisdiction, or their 
powers are limited to certain specified subjects." 11 Cyc., 694. And 
Mr. Black says, in his work on Judgments, vol. 1 (2 Ed.), sec. 282 : 
"It is further to be remarked that although a court may be an inferior or 
limited tribunal, yet if i t  has general jurisdiction of any one subject, 
its proceedings and judgments in  respect to that subject will be sustained 
by the same liberal presumptions as to jurisdiction which obtain in  the 
case of the superior courts." Our statute makes the record and probate 
of a will, even in common form, "conclusive as evidence of the validity 
of the will, until it i s  vacated on appeal or declared void by a competent 
tribunal." Revisal, secs. 3128, 3139. 

The presumption, then, being in  favor of the will and probate, the 
burden is upon him who would assail it. He  may impeach them directly, 

but not collaterally. "It is well settled that a judgment or decree 
(470) admitting a will to probate, when made by a court having juris- 

diction thereof, may be attacked only in such direct proceedings 
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as are authorized by statute, and that i t  is not open to attack or im- 
peachment in a collateral proceeding. More specifically, it is not per- 
missible to collaterally attack such a judgment or decree on the ground 
that certain errors and irregularities exist, which if shown really to 
exist would, at the most, make the judgment only voidable, such as an 
alleged fact that the persons interested were not all duly cited or given 
notice or niade parties; that the probate was granted on insufficient 
proof, as where i t  was granted on production of a copy instead of an 
original will; that the execution of the will was defective and insufficient; 
that the order admitting the will to probate does not use the exact 
language of the statute; that there 11-as no formal entry of the judgment; 
that the decree contained a translation of the will into English, or that 
the jury were erroneously instructed and returned a verdict contrary to 
the ex4ence; but when irregularities of this nature are alleged in a 
collateral proceeding, the court will indulge in liberal and conclusive 
presun~ptions in favor of the sufficiency of the record and proceedings, 
such as a presumption that proper and sufficient notice mas given; that 
the petition for probate n.as properly filed; that orders continuing the 
hearing n-ere regularly made; that the execution, attestation, ind  proof 
of the vill  were sufficient; that the testator possessed testamentary ca- 
pacity, and that the instrument probated is sufficient to pass such prop- 
erty as it purports to pass. I t  is even held that fraud is not a ground 
of collateral attack, as the identity, validity, and sufficiency of the instru- 
ment propounded as the last testamentary act of the deceased is the 
very question determined; and while a judgment or decree relating to 
the probate of a will is open to collateral impeachment, when it has been 
rendered by a court which Tvas  holly without jurisdiction, the deternii- 
nation, by the officer or court probating the will, that the requisite 
jurisdictional facts, such as the residence of the testator at  the time of 
his death or the situation of his property within the county, is conclu- 
sive and not open to collateral attack." 40 Cyc., 1377, 1378. It is said 
in 1 Black on Judgments (2  Ed.), see. 250: "The  ell recognized rule 
is that the judgments and decisions of an inferior court can in no case 
be assailed indirectly on account of errors or irregularities not affecting 
the jurisdiction." And again: "On similar principles, an order or 
decree of a surrcgate, or probate or orphans' court, jurisdiction having 
attached, is not examinable in any collateral proceeding. I n  fact, the 
orders and judgments of probate courts concerning matters orer 
which the? ha7-e jurisdiction are no more open to collateral attack (411) 
than are the orders and judgment of other courts of general juris- 
diction; they must have accorded to them the same intendments and 
favorable presumption which attend the judgments of courts of general 
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common-law jurisdiction. This rule applies to an order adnlitting a will 
to probate." 

These established rules of the law with respect to the judgments of 
probate courts have been adopted by us. I n  Lonclon v. R. 3.. 88 Y. C., 
584, the questions inrolved in this case mere fully comidered and decided 
co~itrarg to plaintiiY7s contentions. Chief Justice Xmith said: "The 
general rule is well settled that the judgmert of the probate court, in 
which is rested exclusi.re jurisdiction to pass on wills of personalty (and 
in  this State by statute of realty also) and to grant letters testamentary 
or of administration, is conclusive of the right determined, and is not 
exposed to impeachment collaterally in another court rhere  the effect 
of the action is to be considered. A probate in common form, unreroked, 
is conclusive in courts of law and equity as to the appointnlent of an 
executor and the validity and contents of a will; and it is not allowable 
in an action to shov that another mas appointed executor. This is the 
principle announced in the elenlentary books. Williams' Exrs., 339; 
Toller, 76. (The probate,' says Buller, J., (is conc1usi~-e till it be re- 
pealed, and 110 court of colnrnon law can admit evidence to impeach it.' " 
He then says that the probate courts of this State have the jurisdiction 
of the ecclesiastical courts of England, with the same effect in regard to 
their proceedings and judgments. This is affirmed in Ro. Xav. Co. u. 
Green, 14 N.  C., 434; Reclman v. Graham, 80 M. C., at page 234, per 
Ashe, J. And Judge Pearson, speaking with reference to the probate 
of deeds and mills, and the difference between them, said in Barwiclc u. 
Wood, 48 N.  C., 311 : T h e r e  may be a distinction between this class of 
cases and the probate of wills of personalty. I n  England the ecclesias- 
tical court has exclusive jurisdiction; the question of the execution of 
a will is tried by the certificate of the ordinary, and the courts of conlmon 
law do not r e ~ i e w  his decision, holding that i t  cannot be impeached 
collaterally, and must be set aside by a direct proceeding in  the court of 
probate. I n  this State the county court is substituted in place of the 
ecclesiastical court, with the right of appeal, which is quite different 
from an ez parfe probate (as in case of a deed) ; and it mould seem that 
when a court has exclusive jurisdiction, and a case is properly constituted 
before it, its action must be conclusive until it be rerersed." I n  London 
v. R. R., supra, the allegation in  the collateral suit was that the paper 
which had been first probated as the will of the deceased was not his will, 

as it had been revoked by a subsequent one, but the Court refused 
(472) to hear the plaintiff. So here, the plaintiffs attack this will 

because i t  was not the xi11 of the alleged testator, and we must 
follow the course taken in that case. This question is fully considered 
by the Court in Bntclzelor z.. Overto71, 158 N .  C., 397, where Jzlsfice 
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Hoke says: "Notwithstanding these requirements of the statute, it is 
very generally held that when a clerk of our Superior Court in the 
exercise of the probate powers conferred by statute, has general jurisdic- 
tion of the subject-matter of inquiry, as indicated in  chapter 1, see. 16, 
Revisal, and on application made has entered a decree appointing an 
executor or administrator, and letters are accordingly issued, such decree 
is controlling and may not be successfully attacked or in any m-ay ques- 
tioned but by direct proceedings instituted for the purpose. Pan% a. 
R. R., 155 N. C., 136;  Jordan 9. $2. R., 125 Wis., 581, 4 Anno. Cases, 
1113; C r o s ~ ~ e l l  on Executors, pp. 19-127. I n  Fann's case, speaking to 
the general question, the Court said: 'In this day and time and under 
our present system i t  seenib to be generally conceded that the decrees of 
probate courts, when acting within the scope of their powers, should be 
considered and dealt with as orders and decrees of courts of general 
jurisdiction, and, where jurisdiction over the subject-matter of inquiry 
has been properly acquired, that these orders and decrees are not as a 
rule suhjwt to collateral attack.' " To the same effect is $fcClure V .  

Spivy, 125 N. C., 678, the second headnote of that case being as follows: 
"Probate of a will by the Clerk of the Superior Court is a judicial act, 
and his certificate is conclusive evidence of the validity of the mill until 
vacated on appeal or declared roid by a competent tribunal in  a pro- 
ceeding instituted for that purpose. I t  cannot be vacated in a collateral 
manner. Xayo v. Jones, 78 S. C., 402." I t  is held in the recent case of 
Pozuell v, Watkins, 172 N .  C.. 244, that in  this State "The proceeding for 
the probate of a will is not regarded as an adversary suit inter  partes, 
but is a proceeding in rem, in which the jurisdiction of the court, in the 
exercise of probate powers, is exclusire, and an adjudication of probate 
may not be assailed or questioned in any collateral or independent pro- 
ceedings. Collins v. Collins, 125 K. C., 98, 34 S. E., 195; ~VcCZwre v. 
Spivy, 123 N. C., 678, 31 S. E., 857; l'ctmer c. Johnson, 112 N .  C., 510, 
17 S. E., 483; Llfc('orntick r.. bernigrr?~, 110 x. C., 406, 1 4  S. E., 911; 
Hutsol? v. Sawyer, 104 N .  C., 1, 10 S. E., 85." 

I n  this case it appears by presumption and otherwise that Alexander 
Watkins, who was domiciled in Xecklenburg County, died there many 
years ago, and that some time after his death the paper-writiag in 
question v a s  filed before the clerk of the Superior Court of said county 
for probate as his last will and testament, and mas declared to be his 
will and admitted to probate and recorded. The controversy has, 
in  part, arisen from the fact that a part of the territory of hleck- (413) 
lenburg County was taken to form Union County, and the lands 
in question are situated within the severed territory. Rut this does not. 
affect the jurisdiction of the clerk of Mecklenburg County, as the testator 
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still had lands, or bona notabilia, in the latter county, and mas domiciled 
there a t  the time of his death, which appears from the probate, and 
the d l  was properly probated there. 

I t  appears that  the execution of the will was proved by the witness 
Mrs. Eliza Griffin, and the hand-writing of the other subscribing m-it- 
iiess by his son, Harmon B. King. I t  may be that  the proof is not as 
formal or as full as i t  might have been, or as it should haae been, but 
the probate is not so radically defective as to admit of collateral attack, 
as the above authorities clearly shorn. 

The court should have dismissed the action upon the first motion made 
by the defendants, for the want of jurisdiction, and also because there 
was no cause of action stated which was properly cognizable in that  
court, as the probate proceedings before the clerk of the Superior Court 
of Mecklenburg County cannot be thus collaterally attacked, and this 
reverses the judgment. 

Reversed. 

Cited: In re Thompson, 178 N.C. 541; h'dwards v. White, 180 N.C. 
5 6 ;  Sp~ings v. Springs, 182 Y.C. 489; Clark v. Homes, 189 X.C. 708; 
Ellis v. Ellis, 190 Y.C. 423; I n  re V i 1 1  o f  Bozoland, 202 N.C. 374; 
Crowell v. Bmdsher, 203 N.C. 494; Downing v. White, 211 N.C. 42;  
Smathers v. Ins. Co., 211 K.C. 354; AS'. v. Bdanzs, 213 K.C. 245; Perry 
v. Baaenger, 219 N.C. 848; Renderson County v. Johnson, 230 N.C. 
724;  Bol t  1;. HoZt, 232 S . C .  502. 

JSJIES F. YATES ET ALS, r. DIXIE F I R E  INSURANCE COMPANY. 

(Filed 9 Nay, 1917.) 

1. Deeds and Conveyances-Blanks-Grantors. 
Where the names of the grantors in a conveyance of land are left in 

blank, mith the name of the grantee therein properly appearing, the deed, 
otherwise sufficient, is not innl id  when the names of the grantors are 
designated by the final clause, their signatures appearing thereunder, mith 
proper certificate of the probate officer to that effect. 

2. Same-Benefit-Mesne Conveyances. . 

A conveyance of land, with easement in an alleyway, reducing the width 
of the alley to the benefit of the adjoining land of a party whose name has 
been omitted from the conreyance : Held, such party and those claiming 
by mesne conveyances describing the reduced width of the alleyway and 
deriving benefit from the change are bound b ~ .  the description of the alley- 
mag in the original conveyance. 
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3. Same-Ratification. 
Where the name of one of the owners of land with right in an adjoining 

alleyway is omitted from a conveyance making a reduction of the width 
of the alleyway to the advantage of the dominant tenement and reserving 
to the dominant tenement the riqht to erect an arch thereo~er to comect 
bniIdings on either side, a later conve~ance by the owners of the dominant 
tenement is a ratification of the one from which he mas omitted, and the 
privilege thus acquired is conveyed by the later deed. 

4. Appeal and Error-Premature Appeal-Opinion. 
In this action of ejectment and for possessio~z of lands it is Held, the 

appeal was prematurely taken before the assessment of damages by the 
jury under that issue; but the Court indicates its opinion upon the merits 
of the case. 

APPEAL by defendant from Long, J., at  March Term, 1917, of (474) 
GUILFORD. 

I n  Yates v. I n s .  Co., 166 N. C., 134, as to the same subject-matter, the 
plaintiffs had obtained an  order restraining the defendant from erecting 
a building over an  alleyway, and they appealed from the order dissolving 
it. On the hearing i n  the Supreme Court, it  being made to appear t ha t  
pending the appeal the building had been completed, the Court refused 
to pass upon the abstract right of the plaintiffs, upon the ground tha t  
to grant  a n  injunction then ~vould be a vain and nugatory act. The  
Court said, however: "The defendants have proceeded a t  their peril, 
and whatever the rights of the parties are will be determined at the 
final hearing, when the issues of fact, if any are raised, can be determined 
by a jury and the rights of the parties and the remedy to be awarded 
can be determined by final judgment." 

The plaintiffs took a nonsuit below and brought this action of eject- 
ment to recover the possession of and establish their title to the property 
involved in  the former action, which is a lot of land o r  alleyway fronting 
10 feet on E. Sycamore Street, Greensboro, and running back 41.66 feet, 
as  described in  the complaint, and for damages. Both the plaintiffs and 
defendant claim title to the lot under the late Charles G. Pates, who 
died in  1882. 

The jury found that  the plaintiffs were owners and entitled to posses- 
sion of the lot, and that i t  was mongfully detained by the defendant. 
The judge rendered judgmcnt accordingly, reserring the issue as to 
damages, and the defendant appealed. 

W. P. Bynum and R. C.  Strudwick for plaintifs. 
Brooks, Sapp CE Villiams for defendant .  
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CLARK, C. J. The defendant insurance company is the owner of the 
lots marked on the annexed plot as the "Hughes" lot and the "Nartin" 
lot facing on Sycamore Street in  Greensboro, and also of an  easement 
in an alley 10 feet mide between these two lots, holding title under mesne 

conveyances from C. G. Yates, who died in  1882. 

(475) The heirs of Yates, in conveying the Martin lot, added thereto 
the conveyance of an easement in the ?lleyway as follows: "To- 

gether with right of way ovey, under and through an allexway 10 feet 
wide, west of and adjoining the above described property running from 
Sycamore Street to Carrie G. Pates' property." I n  the mesne con\-ey- 
ances through which the Martin lot became vested in the defendant this 
conveyance of an easement in the alleyway as appurtenant to the omner- 
ship of said lot was continued. 

C. G. Yates also owned the lot north of the "IIughes7' lot, which is 
marked on the map as the "old postoffice lot," and in his will pro~ided 
that this a l l e y ~ a y  should be laid out as appurtenant to the ownership 
of said postoffice lot 15 feet mide; but the owner of said lot has entered 
into an arrangement and accepted and recorded a conveyance reducillg 
the TI-idth of the alley to 10 feet, with the right resen-ed therein to the 
owners of the Martin lot to build an archway over said alley. 

The defendant, owning the lots on both sides of said alleyway and by 
v i r t ~ ~ e  of the oxmership of the Martin lot owning also an easement in 
said alleyway, has proceeded to build 10 feet above the surface a con- 
necting bidding so as to enable it to use as one building the structure 
covering both lots. The plaintiffs, who are heirs at law of C. G. Yarrs, 
contend that this is a forfeiture, or at least an unwarranted use, of the 

524 
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alleyway, for mhich it is entitled to recover the possession of the alley- 
way or at  least the possession of the building placed above the alleyway 
by the defendant; and the defendant has contended that the right of 
the plaintiffs, if any, is an abstraction, because it could not recover the 
atmosphere beginning 10 feet a b o ~ ~ e  the surface of the alleymiy and 
could make no use of it, and that the court would not adjudge damages 
for the theoretical right which the plaintiffs could not exercise, or 
be benefited by in  any way, since they could not erect any struc- (476) 
ture themselves on the alleyway, the unobstructed use of the 
surface of mhich belongs to the defendant, and that the plaintiffs can 
prove no damages sustained by them. 

This point was ably discussed before us by the Tery learned counsel 
on both sides, but we do not find it necessary to consider the interesting 
question presented. On 1 October, 1899, the present plaintiffs or those 
under whom they claim, and at that time the ovners of the '%artin" 
lot (except E. M. Selden, who has since conveyed to one of the plaintiffs), 
executed a conveyance and contract to Carrie G. Yates, who  as then, 
and still is, owner of the "postoffice lot" (marked on the plat), by which 
conveyance the alleyway, which under the will of C. G. Yates was to be 
of the width of 15 feet, was reduced to 10 feet in width and the follow- 
ing stipulation made therein, as part consideration of the deed and con- 
tract, mhich was duly registered. "Kevertheless, it is expressly under- 
stood and agreed that the parties of the first part reserre the right to 
themselves and their heirs and assigns to arch over and use all of the 
space above the alleyway 10 feet from the surface of the ground," and 
said Carrie G. Yates, who mas then and is still the owner of said post- 
office lot, has consented to the construction and erection of the archn-ay 
and building above said alleyway. On 7 May, 1901, hi70 years after said 
contract bet~veen said Carrie G. Yates and the plaintiffs, they and those 
under whom they claim joined in the execution of a fee-simple deed for 
the Martin lot, in which they conveyed all their right, title, and interest 
in said lot, "together with the right of way forever oTTer, under, and 
through an alleyway 10 feet t ~ i d e  west of and adjoining the above 
described property running from Sycamore Street to Carrie G. Pates' 
property." The defendant has acquired the title to said Xartin lot 
under such conveyance from the plaintiffs by mesne conveyances and 
holds the right to build the said archway as fully as the plaintiffs them- 
selves possessed it. 

I t  is objected by the plaintiffs that the said deed between the onmers 
of the Martin lot and Carrie G. Yates is not valid because the grantors 
therein are not named, but n7e do not think that this contention is well 
founded. The langnage of the deed is as follows: 
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"NORTH CAROLINA-GUILFORD COUNTY. 

This indenture, made this 1 October, 1899, by and between 7 

parties of the first part, and Carrie G. Yates, party of the second par t :  
Witnesseth, That the said parties of the first part for, and in consider- 
ation of the sum of $1 to them paid, the receipt whereof is hereby ac- 
knowledged, have given and granted and by these presents do give and 

grant and convey unto the said party of the second part a right of 
(417)  may ox-er the alleyway - feet ~ ~ i d e ,  described as follow;: 

Beginning on Sycamore Street at the southeast corner of the lot 
of land sold to J. R. Hughes and now owned by Xatz, said corner being 
108 feet from the east side of South Elm Street, and running thence 
north 1%-ith Katz's line to the line of the party of the second part, known 
a s  the old postoffice property, thence east with the line of the said post- 
office lot -- feet to a stake, thence south in a line parallel with first 
line to East Sycamore Street, and thence west along East Sycamore 
Street to the beginning, i ~ i t h  the right of ingress, egress, and regress 
over said alley, to the said pasty of the second part, her tenants, heirs 
and assigns forerer. Nevertheless, it is expressly understood and agreed 
that the parties of the first part reserve the right to themselves, their 
heirs and assigns, to arch over and use all the space above the alleyway 
1 0  feet above the surface of the ground. - 

I n  witness whereof the said parties of the first part hare hereunto 
set their hands and seals of the day and year first above written. 

M. E. PATES. [SEAL.] 

PETER P. PATES. [SEAL.] 

&TE C. PATES. [SEAL.]" 

I t  is objected by the plaintiffs to the abore deed that it is void for 
want of parties, but Carrie G. Yates is named as grantee therein, and 
she is bound by accepting the same with the reservation of the right to 
narrow the lot to 10 feet and that the owners of the Martin lot should 
build over said alleyway, and has recorded the deed and is still assent- 
ing to saici reservation and has since joined in  the conyeyance of the 
Martin lot with the easement in said ailey. As to the grantors, the 
language is "the parties of the first part," and though a blank follows 
in  the beginning of the deed, they are made certain by the final clause, 
"In witness whereof the said parties of the first part have hereunto set 
their hands and seals the day and year first above written," followed by 
their names and seals. It was not necessary that the names of the 
grantors should be set out in the first line of the deed when they are 
designated by the final clause and by their signatures thereunder. More- 
over, the clerk of the court in his certificate, upon which the deed Tvas 
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recorded, certified that "M. E. Yates, Peter P. Pates, and Kate C. Yates 
(his wife), grantors, personally appeared before me this day and ac- 
knov-ledged the execution of the foregoing deed of conveyance" (the 
certificate further setting out the privy examination of Kate C. Yates). 

I t  is true that said conveyance and contract was not signed by E. M. 
Selden, at that time owning an interest in the Martin lot, but the reser- 
vation therein of said right was in her favor, being for the benefit of 
the said 31artin lot, extending its width 5 feet by narrowing the alley- 
way, and reserving also the right to build over the same, and by 
the subsequent comeyance mith warranty of said Xart in  lot, in (478) 
which E. 111. Selden and Carrie G. Yates and all the plaintiffs or 
those under whom they claim joined, they conveyed the Martin lot thus 
benefited by the reseraation, describing the same by boundaries, which in- 
cluded the added 5 feet taken from the alleyway by virtue of said reser- 
vation and the right to the alleyway as it then existed, as follows: 
"together with the right of way forex~er over, under and th~ough an alley- 
way 10 feet wide west of and adjoining the above described property 
running from Sycamore Street to Carrie G. Yates' property." This deed 
to Xartin was a warranty deed executed 7 May, 1901 (subsequent to 
the above conreyance and contract with Carrie Q. Yates of 1 October, 
1899), and was signed by 31. E. Yates, E. M. Selden, Carrie G. Yates, 
Kate C. Yates, and Peter P. Yates, being thus a ratification by Carrie 
G. Pates and adding the concurrence of E. 31. Selden, the only party in 
interest in the ownership of the Nartin property who  as not a party to 
the said conveyance of 1 October, 1899. E. %I. Selden has since, in 1914, 
conreyed her interest in  the alleyway to James F. Yates, but he is bound 
by her joinder in the conveyance of 7 May, 1901, of the Xartin lot, 
mith the easement (as i t  then stood) in the alleyway to Martin, whose 
rights the defendant now owns. 

Nor do mc deem it a fatal defect if the plaintiffs' contention is correct 
that the width of the alleyway, m-hich is recorded in the registration of 
the conx-eyance of 1 October, 1899, as 10 feet, mas left blank as to the 
number of feet, for in the subsequent conveyance between the same 
parties of 12 December, 1900, which is duly probated and recorded, the 
width is set out as being 10 feet. 

It appears, therefore, that since 1 October, 1899, the ownership of 
the Martin lot had annexed to it an easement in the alleyway in ques- 
tion, with the right to build orer it, and that all the plaintiffs and those 
under whom they claim conveyed said Martin lot with said rights in 
the alleyway by deed of 7 May, 1901, to Martin, and through mesne 
conreyances such rights passed to the defendant, which has not exceeded 
its rights therein in constructing the building over said alleyway. 
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I t  was i r regular  t o  appeal  f r o m  a verdict a n d  judgment upon the first 
two issues without passing upon  the  issue as  to  damages. T h e  appeal  i s  
f ragmentary  and  must  be dismissed, but  as  it is  apparent  t h a t  upon t h e  
evidence the  court  should have directed a nonsuit f o r  the  reasons given, 
we have considered the appeal  and  indicated our  opinion, a s  this Cour t  
h a s  sometimes done i n  such cases, X. v. Wylde, 110  N. C., 502, a n d  cases 
ci t ing the same i n  Anno. Ed.; Mfg. Co. v. Xpruill, 169 N. C., 621 ;  
Taylor v. Johnson, 171 N. C., 86. 

Appeal  dismissed. 

Boyd v. Campbell, 192 N.C. 401; Ins. Co. v. Hunt, 206 N.C. 726. 

W. R. COURTNEY, TRADING AND n01m BUSINESS AS THE WADESBORO 
MARBLE WORKS, v. J. S. PARKER AND THE CAROLINA 

COUNTRY CLUB. 

(Filed 9 May, 7 917.) 

1. Contracts-Criminal Law-Statutes-Eusiness-Assumed Name. 
The law of 1913, chapter 77, making i t  punishable as  a misdemeanor 

for a person to conduct his business under a n  assumed name, vithout 
filing a certificate with the clerk of the court of the county, etc., giving 
the name of the business and the full name or names, with post office 
address of the persons owning or conducting the same, etc., was enacted 
as  a police regulation to protect the general public from fraud and impo- 
sition, and a person violating the same may not enforce a contract in our 
courts made in the course of such business, though the statute does not 
expressly invalidate suck trausactions. 

2. Same-In Pari Delicto. 
One who contracts with another carrying on his business in  violation 

of thd statute is not necessarily in pari del icto so as  to prevent recorery 
on the contract. 

3. Contracts-Criminal Law-Statutes-Business-Assumed N a m e C o n -  
tracts-Quantum Meruit. 

Our statute prohibiting the conduct of a business under a n  assumed 
name without complying with certain conditions makes the transactions 
criminal, and the one violating the law may not recover, a s  upon a 
quantum m e r u i t ,  for breach by another of a contract made with him in 
the course of the unlawful conduct of the business. 

CIVIL ACTION, t r ied before Webb, J., a n d  a jury, a t  March  Term,  1917, 
of ANSON. 
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The action was to recorer a balance due for building material sup- 
plied to defendant pursuant to a contract made in the course of plain- 
tiff's business, W. R. Courtney, and conducted by him under the name 
and style of the "Wadesboro Marble Works" and without having regis- 
tered the true name of plaintiff as owner of the business, as required by 
act of 1913, ch. 77. 

Plaintiff having admitted in open court that he had so- conducted the 
business without having compIied with the statute, the court entered 
judgment dismissing the action for that reason, and plaintiff excepted 
and appealed. 

Broclc & H e n r y  for plnintifjc. 
Rob inson ,  Caudle  & Pruet te  for defendant .  

IIOKE, J. The statute ia question, Laws 1913, ch. 77, in general 
terms, provides: "That no person or persons shall carry on, con- 
duct, or transact business in this State under an assumed name, (480) 
or any designation, name, or style other than the real name of the 
individual or individuals owning, conducting, or transacting such busi- 
ness, unless such person shall file in the office of the clerk of the Superior 
Court of the county or counties in which such person or persons own, 
conduct, or transact, or intend to own, conduct, or transact such busi- 
ness, or maintain an office or place of business, a certificate setting forth 
the name under which such business is to be conducted, etc., and the true 
or full name or names of the person or persons owning, conducting, or 
transacting the same, with the home and postoffice address of such person 
or persoas.)' 

Such certificate shall be executed and duly acknowledged, and the 
clerk is required to keep an alphabetical index of the same, and a certi- 
fied copy is made presumptive eridence of the facts. 

Section 4 provides that any person or persons owning, carrying on, 
conducting, or transacting business aforesaid ~ h o  shall fail to comply 
with provisions of this act shall be guilty of a misdemeanor and on 
conviction shall be punished by a fine of not more than $50 or imprison- 
ment in the county jail not more than thirty days. Exceptions are made 
by the statute, not pertinent to the present inquiry, in cases of salesmen 
or traveling agents, etc., selling by samples or by means of orders, of 
corporations, domestic or foreign, and of limited partnerships, organized 
pursuant to the laws of the State. 

I t  is yell established that no recovery can be had on a contract for- 
bidden by the positive lam of the State, and the principle prevails as 
a general rule whether it is forbidden in express terms or by implication 



arising from the fact that the transaction i n  question has been made an 
indictable offense or subjected to the imposition of a penalty. Lloyd 
c. R. R., 151 S. C., pp. 536-540; Edwards v. Golclsbo~o, 141 N.  C., 60; 
Puckett u. Alexander, 102 K. C'., 95; Warden v. Plummer, 49 N. C., 522; 
Xhnrp v. Farmer, 20 S. C., 255. I n  reference to a n  avoidance of a con- 
tract by reason of an iniplied prohibition, it is the rule very generally 
enforced that recovery is denied to the offending party when the trans- 
action i n  question is in  violation of a statute establishing a general police 
regulation to "safeguard the public health or morals or to protect the 
general public from fraud or imposition." This mas held in a recent 
case of the Supreme Court of Michigan on a statute very siniilar to ours, 
in Cushin v. Plifer, 168 Xich., 386, and the position is approved by manx 
well considered decisions of other courts. Leuinson v. Bous, 150 Cal., 
185; ~VcConnel c. Icifchens, 20 8. C., 430; Taliaferro v. Xof i t t ,  54 Ga., 
150; Pinney u .  1-atl. Rank, 68 I(an., 223; Woods v. Armstrong, 34 Xla., 
150; Deaton v. Luzuson, 40 Wash., 486. I n  Pinney's case it %as held 
that ('Where a statute expressly provides that a riolation thereof shall 

be a misdemeanor, a contract made in direct violation of the same 
(481) is illegal and there can be no recovery thereon, though the statute 

does not in  express terms prohibit the contract and pronounce it 
void." And in  Lloyd's case, supra, the position is stated as follows: '(It 
is very generally held, universally so f a r  as we are aware, that an action 
nerer lies 15-hen a plaintiff must have his claim in  whole or in part on a 
violation by himself of the criminal or penal laws of the State." True, 
there are many cases which hold that  the imposition of a penalty, with- 
out more, will not always have the effect of avoiding the contract, but 
that when the agreement 1s not immoral or criminal in itself, the courts, 
on perusal of the entire statute, its language, purpose, etc., may determine 
whether i t  was the meaning and intent of the Legislature to restrict the 
operation of the law to the penalty as expressed and specified therein or 
give it the further effect of avoiding the contract. T o  this principle may 
be referred the decisions as to the effect of penalties under the usury 
~ ta tu te s  and those in enforcemellt of the collection of taxes, etc., and, 
generally, the cases of Ober v. Katzenstein, i n  our own Court, 160 N. C., 
439; Hurris v. Bunnels, 53 U. S .  (12 Howard), 79; Bowditch c. JTew 
England Life Ins. Co., 141 Xass., 474; Neirneyer v. Wright, 75 Va., 
239 ; Pangborn v. Westlake, 36 Iowa, 546 ; Leste~ v. Bank, 33 Nd., 558; 
Dunlop v. Mercer, 156 Fed., 545, are in illustration of the position. 

Again, it is very generally recognized that on a question of implied 
prohibition the contract is not always avoided in toto, but, i n  proper 
cases, when the parties are  not in  pari delicto, the more innocent of 
the two can recover. Instances of this appear in  Xykes v. Thompson, 
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160 N. C., 348; W e b b  v. Pulchire, 25 N. C., 485; and in  Cashin v. 
Pli ter ,  m p m ,  there is  decided intimation that this position would apply 
to a statute like the present in  favor of innocent third persons dealing 
with one who had failed to register under the law. But neither of these 
limitations on the more general principle can avail the plaintiff i n  the 
present suit, where he is  the offending party and must rest his claim on 
a transaction in  violation of the criminal law of the State, enacted as a 
police regulation to protect the general public, as heretofore stated, from 
fraud and imposition. 

I t  was suggested on the argument that though the contract should be 
held void as in  violation of a criminal statute, recovery might be had on 
a quantum merui t ;  but it is the "transaction" that is made criminal, 
and the principle which forbids recovery is equally insistent whether it 
is sought in an express or implied contract. 

We find no error in his Honor's ruling and the judgment dismissing 
the action must be affirmed. 

No error. 

Cited:  F ineman v. Fuulkner,  174 N.C. 16;  J e f m e t t e  v. Qoppersmitk, 
176 N.C. 84; H i n e s  v. Norcott ,  176 N.C. 130; Price v. Edwards, 178 
N.C. 496, 497, 499 ; Real  Estaie  Co. v. Smser ,  179 N.C. 498, 499; Illiller 
I ) .  Howell,  184 N.C. 121, 122; Phosphate Co. v. J o h w o n ,  188 N.C. 427; 
Finance Co. v .  H e r d r y ,  189 N.C. 552, 553, 554, 555, 556; Respess v. 
Spinn ing  Co., 191 N.C. 812; Patterson v. R. I f . ,  214 N.C. 47; CLcuble v. 
Trexler, 227 N.C. 312. 

SOUTHElRN PUBLIC UTILITIES COMPANY v. TOWN O F  
BESSEME'R CITY. 

(Filed 9 May, 1917.) 

1. Municipal Corporations-Contracts-Annulment-New Contracts. 
The duly authorized oficials of a municipal corporation may by agree- 

ment annul an existing contract for the furnishing of electricity for street 
lighting purposes by entering into a new contract of more definite terms 
as to payment, when for the public benefit. 

2. Same-Electricity-Abandonment-Debts. 
Where a municipal corporation had entered into a contract for furnish- 

ing electricity for street lights at  as low a price as the electric lighting 
company charged other towns, and thereafter entered into a new and 
complete contract with the same company to furnish the electricity at  a 
certain price per lamp, expressly annulling the older contract, except as 
it may be evidence of the amount then due thereunder by the city: Held, 
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the rights acquired under the former contract are abandoned and relin- 
quished, except for the purpose of recognizing and collecting the debt. 

3. Appeal and Error-Reference-Findings-Evidence. 
I t  will be presumed on appeal to the Supreme Court that the referee's 

findings of fact, approved by the lower court, were based upon sufficient 
evidence, where the evidence is not set out in the record, and the referee's 
findings will be adopted. 

CIVIL ACTION, heard by Cline, J., upon the report of a referee, at  
January Term, 1917, of GASTON. 

Plaintiff sued for $1,566.87 and interest, being the amount it alleged 
to be due by the defendant for lights and current furnished to i t  under 
a contract, dated 8 November, 1912, between the Southern Power Com- 
pany and defendant, the plaintiff having succeeded to the rights of the 
power company under the contract. The power company had previously, 
in  the year 1907, contracted with the defendant to furnish lights to i t  
at  as low a rate as allowed to any other town for a similar service. The 
written contract of 1907 was lost, and par01 evidence was offered by the 
defendant, and admitted by the referee, to show its contents. The exact 
wording of the clause in that contract as to the rate being as low as that 
of any other town was not given, and i t  i s  stated in the report that "no 
other stipulation or condition of the contract has been furnished from 
the testimony." The minutes of the town proceedings with reference to 
the contract were also lost. The findings as to the contract of 8 Novem- 
ber, 1912, is as follows : 

1. That on 8 November, 1912, the town of Bessemer City and the 
Southern Power Company entered into a written contract to the 

(483) effect that the power company would furnish lights to Bessemer 
City for a period of five years from 1 December, 1912, and the 

town agreed to pay for that period $36 per year per lamp (if 25 to 50 
lamps were used), and that payments should be made, under said con- 
tract in monthly installments on the 5th day of ea'ch month succeeding 
that in  which the service was rendered, as will appear more specifically 
by reference to said contract introduced in  evidence. 

2. That at  the time the said contract of 8 November, 1912, referred 
to in  the preceding paragraph, was entered into between the parties, the 
rate given by the power company to said town was as low as that fur- 
nished by i t  to other towns or municipal corporations for similar service. 

3. That there was nothing in the contract (of 1907), referred to as the 
"franchise contract," to disqualify or prevent the town of Bessemer City 
from entering into and being bound by the terms and conditions of the 
contract of 8 November, 1912, and the latter, as to the rate stipulated, 
would govern and control the parties thereto. 

532 
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The referee further finds that in or about August, 1913, the plaintiff 
contracted ni th  the town of Belmont to furnish lights to it at $30 per 
lamp for each year during the continuance of the service, and the cost 
of the two systems was practically the sanie, though there mas some 
slight difference in the cost of maintenance in respect to labor required 
for each. The defendant furnished lights as it had agreed to do in the 
contract of 1912, and was ready, able, and willing to do so at  all times. 
This continued until 10 March, 1916,  hen, at the request of the 
defendant, the plaintiff installed a cheaper plant for lighting the town, 
i t  being of less candle power, and mas, therefore, cheaper, being similar 
to the Mount Holly plant. This was used for sixty days by defendant. 
The defendant fell behind considerably with payments for the lighting 
service, and plaintiff then agreed that if it ~ o u l d  enter into a new con- 
tract, and the past-due accounts n w e  paid, i c  ~ o u l d  install permanently 
the Mount Holly system; but no new coiltract was made, and the accounts 
then due to the plaintiff for lights mere not paid. The defendant, 
though, insisted that it should be allowed some deduction on account of 
the fact that plaintiff had giren a l o ~ ~ e r  rate to the t o r n  of Belmont. 
The referee then finds what is due by the defendant to the plaintiff for 
lights furnished under the contract of 1912, the balance being $1,494.82 
principal, and $102.58 interest, to 29 December, 1916, the date of the 
report, making, in all, $1,597.40, with interest on the principal from 
that date. I n  arriving at the result the referee, whose report is reniark- 
ably clear, distinct, and accurate, allowed nothing to the defendant for 
the difference between the rates charged under the contract of 1912 and 
those under the Belmont contract. 

The referee, from his finding of facts, drams the follo\ving con- (484) 
clusions of law : 

1. The contract made between the town of Bessemer City and the 
Southern Power Company, of 8 November, 1912, mould govern, control, 
and supersede any former contract as to the rate for lighting. 

2. That there mas nothing in the contract of 1907, known as the 
"franchise contract," to disqualify or prerent the town of Bessemer City 
from entering into and being bound by the terms and conditions of the 
contract of 28 Sovember, 1912, and the latter ~ o u l d  govern and control 
as to the rate stipulated therein for lighting. 

3. That the t o ~ m  of Bessemer City is justly due thereon 29 December, 
1916, to the Southern Public Utilities Company, the sum of $1,597.40, 
the same being $1,494.82 principal and $102.58 interest thereon. 

The court approved and confirmed the report of the referee and en- 
tered judgment in favor of the plaintiff for the amount found by him 
to be due, and the costs. Defendant appealed. 
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Osborne, Coch-e Le. Robirison for p la in t i f .  
W h i t n e y  & Il'hitney and B a n g u m  & W o l t z  for defendant.  

WALKER, J., after stating the case: We need not enter upon a dis- 
cussion of most of the questions raised in the briefs. That the alder- 
men of the town of Bessemer City could not make a contract which in  
its operation would extend beyond their time of office, under Wadstuorth 
v. Concord, 133 N. C., 587, is one of the positions of the plaintiff; but 
we may pass it by without ally expression of opinion upon it, as the 
decisire questicn, in our ~ i e w  of the case, is whether the first contract 
was superseded by the second, the latter being fully substituted for i t  by 
the parties. There is a contention that the first contract has not been 
established, but only one of its terms, and it is said to be supported by 
8 Enc. of Eridence, p. 359; 3 Wigmore on Evidence, see. 1957, and 
Dulin 2.. Bailey, 172 N. C., 608. Let this be as i t  may, as we will confine 
ourselres to the other and controlling question, and, for the sake of the 
argument we will assume that the first contract has been sufficiently 
shown to be as defendant asserts that it was. 

I t  appears from the finding of the referee that the intention of the 
parties mas to come to a fresh agreement in November, 1912, and to 
enter into a contract, which should be complete in  itself, and that there 
was nothing in the first contract which "qualified" the second or pre- 
vented the town from changing the form and substance of its contract 
as made in 1901, or from making an entirely new contract upon the 

same subject, as it subsequently did in 1912; and he further finds, 
(485) substantially, that the latter contract was intended to take the 

place of the earlier one. But even if the plaintiff's predecessor 
had agreed to give to the defendant the lowest of its rates, i t  n-as 
competent for the parties, by mutual agreement, to alter this contract, 
or to substitute another for it, by fixing a flat or unchangeable rate, as 
mas done by the last contract. There is nothing unlauful in it, nor is it 
contrary to good morals, but, on the contrary, such a change or substi- 
tution may, in  certain instances, be beneficial to the town by declaring 
exactly what the rate per lamp shall be in  dollars and cents during the 
fixed period, so that it mill not be subject to change by the power com- 
pany on account of fluctuations in the cost of production to it, for it 
mag be that even the lowest rate given to another town may, in the 
future, be raised above that stated i n  the contract, if the cost and 
expense of production increases, so as to meet and provide for such an 
increase. A stationary rate might, therefore, be of ralue to the town. 
I f  the parties had intended to provide for a standard or minimum rate, 
above which the defendant should not be charged, why was not some- 
thing said about i t  in  the contract of November, 1912 ? We cannot look 

534 
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at this transaction from its beginning to its end without concluding that 
in 1912 the parties were then making a Iresh contract, and an entire 
one, for the future, canceling all those behind them. Every detail of 
such a contract was provided for in the ~ ~ r i t i n g ,  and there TTas not the 
slightest reference to the first contract, or any stipulation of it, and the 
contract itself states that the prior contract of 1 2  No~ember,  1908, is 
canceled and annulled, "and neither party shall hare any rights there- 
under against the other," except for the purpose of enabling the plaintiff 
to collect what was then due by the defendant, and i t  was continued 
only for that purpose. Smith v. Pritchurd, at this term. I n  other 
words, it mas to be no longer of any force or effect, except as evidence 
of defendant's indebtedness to plaintiff, and so that the same mould not 
be extinguished by repealing the contract, as it mas anticipated that such 
a result would follow. The plaintiff, perhaps, had in mind a decision of 
this Court in Lipschutz v. Weatherly, 140 K. C., 365, and inserted the 
clause in order to preserve its rights to enforce payment of the amount 
already accrued. This shows what the parties intended vhen they met 
in November, 1912, and carefully prepared the contract to gorern for 
the next five years. Rights acquired under a contract may be abandoned 
or relinquished either by agreement, or conduct, or by contract clearly 
indicating such a purpose. Redding v. Vogt, 140 N.  C., 562; Palls 2;. 

Carpenter, 21 N.  C., 237; Faw v. Whitlington, 'i2 5. C., 321 ; Xiller v. 
Pierce, 104 N. C., 389, and cases cited in  Reding v. Vogt, supra. I t  
was said in Lipschutz v. Weatherly, 140 N.  C., 365: ('Of the 
several methods by which a contract may be discharged, one is (486) 
by substitution of a new contract, the terms of which differ from 
the original. I n  such cases the release of the obligations of the old and 
the substitution of new obligations constitute valuable considerations. I t  
is also now well settled that ordinarily a written contract, before breach, 
may be raried by a subsequent oral agreemeat, made on a sufficient 
consideration, as to the terms of i t  which are to be obser~ed in the 
future. Such a subsequent oral agreement may enlarge the time of per- 
formance, or may vary other terms of the contract, or may waive and 
discharge i t  altogether." I t  was said in  Xalher v. Butler County, 28 
1011-a. 253. 256: "The execution of the second contract was in law a 
substitute for the first, and an abandonment of it so far as it then 
remained unperformed; what the plaintiff had performed under it and 
what he had received under it were thereby closed, and the new contract 
controlled as to future materials, work, and prices, according to its 
provisions. We have examined the two contracts, and whether regarded 
by themselves alone or in the light of the circumstances under which 
they were concluded, i t  is our opinion that there was no error in the 
view of the court. They mere not intended to coexist, but the second 
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was designed to take the place of the first and to embody the whole 
agreement of the parties." S n d  i n  Reclding v. Vogt, supra, n7e said: 
"If upon the facts of our case, therefore, we can gather that  the parties 
intended the two contracts not to coexist, and the second was designed 
to take the place of the first, the former must be taken to embody the 
entire and final agreement of the parties," citing Xather v. Butler 
Qounfy, supra. I t  further appears, by  the finding of the referee, that  
a t  the time the contract of 8 Xovember, 1912, was executed the rates 
therein fixed m r e  the lowest allowed to any town. 

The findings of the referee, approved by the judge, are adopted by us, 
if there is evidence to support them, and there is no suggestion that  
there is none in this case. The evidence was not sent up. 

This case and one entitled Town of Bessemer C'ify v. Xouthern Fubiic 
Utilities C'ompany were consolidated by consent, and referred to Mr. 
J. W. Keerans, whose report embraces both cases, and only one judg- 
ment was rendered, which is applicable to both cases. 

We are of the opinion that  there was no error in the conclusion of 
the court or i n  its judgment. 

Affirmed. 

Cited: Power Co. v. Power Co., 175 S .C .  6 8 0 ;  Bider  v. Britfon, 192 
S.C.  201; Higlzway Corn. ti. Rand, 195 N.C. 810; Bell c. Brown, 221  
N.C. 322. 

(Filed 9 May, 1917.) 

1. Pleadings-Interpretation. 
Allegations of a complaint are construed liberally in the pleader's favor 

with a view to substantial justice between the parties. and 11-here the 
question of jurisdiction betn-een the Superior Court and that of a justice 
of the peace arises, depending upon the amount involved, and whether the 
action is em co?ztractu or em del icto.  the courts are disposed to construe 
the complaint in favor of the jurisdiction chosen. 

2. Same-Tort-Superior Court-J~~risdiction. 
An action by the landlord against his tenant, alleging the tenancy, the 

nonpayment of rent, and a conrersion of the crops raised on the land, 
successively joining in third parties claimed to have received the money, 
hut as to whom the action was no1 pro.ssed, when brought in the Superior 
Court for an amount less than $200, will be regarded as an action sounding 
in tort, and the jurisdiction will be sustained 
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CIVIL acrror,  tried before Just ice ,  J., at September Term, 1916, of 
GASTON. 

This is an action to recover money, commenced in the Superior Court, 
a d  the question presented by the appeal is whether it is an action in 
tort or in contract. 

The action was commenced against the defendant Pasour, and there- 
after the First National Bank of Gastonia mas made a party defendant. 

The plaintiff alleges in the original complaint that the defendant 
Pasour rented a farm from him for the year 1911 and agreed to pay 
$200 as rent;  that no part of the rent had been paid except $25; that 
demand had been made for the payment of the rent, which had been 
refused; that the defendant Pasour wrongfully and unla~vfully con- 
verted and disposed of all the crops raised on the land during the year 
1911; that said defendant took a part of the proceeds of the crop, mrong- 
fully converted, amounting to $134.16, and deposited it in the First 
National Bank of Gastonia; that Pasour was insolvelit, and in the 
prayer for relief the plaintiff denlands judgnient agailibt Pasour and 
the bank for $134.16, and that the bank be restrained from paying the 
same to said Pasour. 

After this complaint was filed a 7 ~ 0 1 .  pros. TTas entered as to the defend- 
ant bank, as it was made to appear that the money had been withdram1 
from the bank at the time the action TTas commenced, and S. M. Robin- 
son was then made a party defendant. 

The plaintiff then filed another complaint alleging substantially the 
same facts alleged in the original complaint, with the addition that the 
defendant Pasour had placed said sum of $134.16 in the hands of the 
defendant Robinson. 

Thereafter a nol. pros. was entered as to the defendant Robin- (488) 
son, and at  a subsequent term of court, the action being then for 
trial, his Honor, upon motion of the defendant, entered a judgment dis- 
niis&ig the action for want of jurisdiction, upon the ground that it was 
an action in  contract and ~vithin the jurisdiction of a justice of the peace. 

Plaintiff excepted and appealed. 

C a r p e ~ t e r  & Carpenter f o r  plaint i f  
J .  F. Flowers for defendant. 

,ILLEN, J. The uniform rule under our system of pleading is to con- 
strue the allegaiions liberally in favor of the pleader, with a view to 
substantial justice between the parties ( B ~ e w e r  v. W y n n e ,  154 N. C., 
471), and "when the action can be fairly treated as based either in con- 
tract or in  tort, the courts, in favor of jurisdiction, will sustain the 
election made by the plaintiff" (Scku lho fer  v. 8. E., 118 K. C., 1096, 
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approved in Whi te  v. Ely, 145 N. C., 36) ; and further: "If the com- 
plaint is so worded that under the liberal procedure of The Code it 
could have been construed to be either an action on an express or im- 
plied contract (Stokes v. Taylor, 104 N. C., 394; Pulps v. Mock, 108 
N. C., 601; Holden v. Warren, 118 N. C., 326) or either in tort or con- 
tract (Brit taia v. Payne, 118 N. C., 989, Bchulhofer v. R. R., 118 N. C., 
1096; Timber Co. v. Brooks, 109 N. C., 698; Bowers v. R. R., 107 N. C., 
721), or as a common-law action or one under the statute (Roberson v. 
Morgan, 118 N. C., 991), the Court will sustain the jurisdiction." 
Sams v. Price, 119 N. C., 573. 

In Bowers 2,. R. R., 107 N. C., 727, these principles. were applied and 
the jurisdiction of the Superior Court sustained to recover less than 
$200 upon a complaint which alleged a contract as the foundation of 
the action, and the negligent failure to perform the contract, and apply- 
ing them to the allegations of the complaint in the present action it 
is clear that an action in tort, which is within the jurisdiction of the 
Superior Court, is alleged, as the complaint alleges a tenancy, the non- 
payment of rent, and a conversion of the crops raised on the lands 
rented. The judgment dismissing the action must be set aside. 

Reversed. 

C'ited: Furniture Go. v. Clark, 191 N.C. 370; Roebuck v. Short, 196 
N.C. 64 ; Jen$kins v. Wood, 201 N.C. 463 ; Andrews v. Oil Co., 204 N.C. 
274. 

W. M. SMITH, ADMINI~TI~AT~R,  V. CHARLOTTE ELECTRIC RAIIJROAD 
COMPANY. 

f Filed 9 May, 1917.) 

1. Railroads-Street Railways-Fenders-EvidenceNonsuit. 
Where in an action to recover damages against a street car company 

for the negligent killing of plaintiff's intestate there is evidence tending 
to show that the intestate was run over while down upon the track, and 
that the car was equipped with an old style fender, costing about $5, which 
was unavailable to save a pedestrian in this position, but that with later 
styles of practical fenders, with which the car could have been equipped, 
in general use a number of years, costing about $30, the life of the intestate 
could have been saved, a t  the speed of the car a t  the time, defendant's 
motion to nonsuit should not be granted. 

2. Railroads-Street Railways-Fenders-Statutes-Exceptions - Burden 
of Proof. 

The burden of proof is on a street railway company to show that the 
Corporation Commission, in its jndgmcnt, had found it unnecessary to 
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enforce the provisions of Revisal, sec. 2616, requiring the use of "practical 
fenders" on their street cars, in  a n  action to recover damages caused by 
its negligence in not usjng them. 

3. R a i l r o a d e t r e e t  Railways-Statutes-Negligence P e r  Se. 
The "practical fenders" required for street cars by Revisal, see. 3601, 

making the failure to use them a misdemeanor, are  those which are  effi- 
cient for the purpose of protecting human life, etc., or the most approved 
appliances in general use, and 2 violation of this statute is negligence 
per so. 

4. Railroads-Street Railtvays-Fenders-Instructions. , 
Where there is evidence tending to show that  the plaintiff's intestate 

was killed by reason of the fajlure of defendant street car company to use 
"practical fenders" on its car, an instruction to the jury to answer the 
issue of negligence "No" is erroneous. 

5. Railroads-Street Railways-Pedestrians-Negligence. 
Pedestrians on the streets of the city have equal rights to the use of the 

streets with street car companics, and the motormen on the cars are  held 
to a higher degree of care in  looking out for their safety than engineers 
running the trains on the right of way of a railroad company; and failure 
of the motormen in this respect constitutes negligence. 

6. Contributory Negligence-Evidence-Burden of Proof-'1Prials-Nonsuit. 
Revisal, sec. 483, places the burden of proof on defendant to show con- 

tributory negligence by the preponderance of the evidence, and defendant's 
motion to nonsuit on this issue should not be granted unless i t  appears 
from the plaintiff's evidence that  the plaintiff contributed to his own injury 
as the proximate cause thereof. 

7. Railroads-Street Railways-Xegligence-Trials-Elvidence-Nonsuit. 
Where there is evidence that  the plaintiff's intestate while down upon 

the track of a street railway in a city was run over and killed a t  a place 
where the view of the track was unobstructed for 200 feet, and the intes- 
tate could have been seen by the motorman in time to have avoided the 
injury, a nonsuit is improperly allowed. 

8. Railroads-Street RaiIways-Fenders-Negligence-Proximate Cause. 
Where a pedestrian, helpless and down upon a street car track in a 

city, has been run over and killed by defendant street car, which would 
not hare  occurred with the use of a proper fender, the negligence of the 
defendant continues up to the time of the injury and is the proximate 
cause thereof. 

APPEAL by plaintiff from Justice, J., at  September Term, 1916, (490) 
of MECIILENBURG. 

B. S .  Stewart  and C m s l e r  & Cansler for plaintif. 
Osborne, Coolie LF Robinson for defendant.  
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CLARK, C. J. This is an action for the wrongful death of the plain- 
tiff's intestate, Charles B. Skipper, who was run over and killed by 
defendant's car on College Street, Charlotte, on the night of 25 Decenz- 
ber, 1913. 

Without discussing the other evidence alleged as negligence, it is 
sufficient to consider the evidence in regard to the fender used by de- 
fendant, for if that evidence is  true-and i t  must be taken as true on 
this appeal-the judgment of nonsuit was erroneous. 

There was evidence tending to shon that the deceased was lying on 
his back across the track, as his legs and lower part of his body were 
uninjured, there being no bruise below his waist and his pants not even 
torn, while both his arms were cut off and the front wheel passed en- 
tirely over his chest. =is neck was broken, but there were no bruises or 
cuts on his head. The track was straight in the direction the car was 
going, so that a man's body should have been seen on the track by a 
motorman 200 feet from where the deceased was killed. 

The evidence is that car 45, which killed the deceased, was equipped 
with an old-fashioned fender known as the Philadelphia or basket fender, 
which was the first fender ever ~ u t  on street cars and which has been in  
use since about 1892. This fender is merely a bent piece of piping with 
a rope on it, and is attached to the car in such manner that it cannot be 
lowered without stopping the car, and can be made for about $ 5 .  The 
fender on the car that killed the deceased was adjusted so that the front 
of i t  was 12 to 1 4  inches above the car track and could not have saved 

a man lying on the track, no matter how slow the car was running. 
(491) Even if it touched him, the car and fender would have gone over 

his body. This was the evidence of the witnesses Gosney and 
Scott. The defendant's witness Voshall testified the same. The de- 
fendant's witness Tongue testified: "The only use of the Philadelphia 
fender is to save the life of people and objects that are standing up on 
the track." There was further evidence that this Philadelphia fender 
would not save a man's life if he was standing on the track unless under 
exceptional circumstances. 

There was evidence that in December, 1913, at  the time deceased was 
killed, there were several ('practical" fenders which were in general use 
in the United States. Two types of these were well known and used 
in  this State, i. e., the "Providence mechanical-drop fender" and the 
'(H. B. Life Guard." The Providence fender attached to the front of 
a street car is suspended from 4 to 8 inches above the rail of the track, 
and the motorman by pressing a pin with his foot can drop the fender 
instantly so that i t  will run along the rails, and the evidence was that 
in such case i t  would be practically impossible for a man lying down 
or standing up on the track to be run over by the car; and if it was 
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running at the rate of only 4 or 5 miles an hour, as the defendant's wit- 
neqs testified this car was running, a man lying on the track would not 
be injured a t  all. This was testified to by se-reral mitnesses, especially 
by the defendant's witness Voshall, a graduate of Drexel Institute in 
Philadelphia, who said: '(Assuming that the jury should find from the 
evidence in this case that this man was lying on the track in front of 
the street car, as i t  approached him, at the rate of 4 or 5 niiles an hour, 
and this track was level, and if the car had been equipped'with the 
Pro~~idence fender, and that fender had been dropped 011 the track before 
coming to the man lying on the track, in my opinion, it very likely mould 
have scraped him up and saved his life. Assuming the same state of 
facts, I will say that if the H. 6. Life Guard had been used, I think it 
~ o u l d  have picked him up and saved his life." 

There was evidence that the Providence fender has been in use in 
Wilmington, N. C., since 1903, and that it has been generally used in 
the principal cities of the country. There was evidence that it was 
entire17 practicable to equip the car which killed the deceased with the 
Providence fender or with the "Life Guard" either of which, if used, 
would sare the life of a person down on the track or knocked down by 
the car and x-ould prevent his being run over, whether he was standing 
on the traek or lying down. There was evidence that '%fe Guard" fen- 
der was in aery general use in this country, and was used in  this State in 
Wilniington, Goldsboro, end Yew Bern. There was evidence of numerous 
instances in mhich the "Providence fender" and the "Life Guard" had 
picked up people who were on the track and saved their lives. The 
witness Scott testified that even if the car had been running at  1 0  (492) 
miles an hour, double the speed of this car, these fenders ~vould 
save the lives of eighty people out of a hundred on the track. 

There was further evidence along this line and evidence in contradic- 
tion. I t  was in evidence that the fender used would cost from $5 to $10, 
and the Providence and Life Guard fenders of later invention would 
cost from $30 to $40. The statute, Revisal 2616, provides: "A11 street 
passenger railway companies shall use practical fenders in front of all 
passenger cars run by them," with provision that the Corporation Com- 
mission could make exen~ptions  hen "in their judgment the enforce- 
ment of this section is unnecessary." The bnrden is on the defendant to 
show such exemption, Powers v. R. R., 166 X. C., 599, and there was no 
evidence to such effect. Revibal 3601, proaides that "if any city and 
street passenger railway company shall refuse or fail to use practical 
fenders in front of all passenger cars run, manipulated, or transported 
by them, such company shall be guilty of a misdemeanor and shall be 
subject to a fine of not less than $10 or more than $100 for each day." 
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I n  Ingle v. Light and Power Co., at this term, the Court said: "There 
was also evidence that in  the violation of a law which required the use 
of 'practical fenders in front of all passenger cars,' this car was not so 
equipped, and this failure was negligence," citing Henderson v. Traction 
Co., 132 N. C., 779; Barnes v. R. B., 168 N. C., 512; Treadwell v. R. R., 
169 N. C., 694. The Court has often held that when the law makes a 
violation of a statute a misdemeanor, such violation is negligence per se. 
This has.been notable in cases where the railroad has failed to eclui~ 
their engines with headlights, handholds, automatic couplers, ~ i l l e ;  
platforms, and other safety devices required by the statute. 

I n  Powers v. R. R., 166 N. C., 599, the Court said: "This Court has 
always held that any act of a common carrier which is a violation of 
law is negligence per se." I n  requiring "practical fenders" in front of 
all passenger cars the statute intended that they should be "efficient" 
for the purpose intended. I t  certainly did not mean that there should 
be a sham, or colorable, compliance by putting on an antiquated, out of 
date, and ineffective fender, because costing only $5, when there was in 
general use, according to the evidence, far more efficient fenders, the 
cost of which is around $30, by the use of which the life of deceased 
might have been saved. A human life is certainly worth the difference. 
According to the evidence the fender used would pass over a man lying 
on the track while the others would save 80 per cent or more in such 
cases. 

The evidence should have been submitted to the jury, and the court 
erred in intimating that he would instruct the jury, "if they 

(493) believed the evidence, to answer the first issue," as to the negli- 
gence of the defendant, "No." Henderson v. R. R., 159 N. C., 

581. There was, besides, evidence to go to the jury as to negligence of 
the defendant independent of the question whether the defendant had its 
car equipped with a pra'ctical fender. Arrowood v. R. R., 126 N. C., 
631; Hemderson v. R. R., 159 N. C., 583; Smith v. R. R., 162 N. C., 29; 

, Hill v. R. R., 169 N. C., 740; Hopkins v. R. R., 170 N. C., 487. 
The motorman of a street car must be more diligent and careful for 

the safety of pedestrians than a locomotive engineer, for, as said re- 
cently in Ingle v. Light and Power Co., supm, the locomotive has ex- 
clusive right of way and is traveling on its own property, where, as a 
rule, pedestrians have no right to be, unless crossing a track or by 
recognized custom are using the track with the implied permission of 
the company, while the street railways are using the streets to which the 
public have the same right. 

The court also erred in  instructing the jury that if they believed the 
evidence to answer the second issue, as to contributory negligence, "Yes," 
for under the statute, Revisal, 483, the burden of this issue was on the 
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defendant, who is required to prove it by the preponderance of the evi- 
dence, Cogdell v. R. R., 124 N. C., 302; Cox v. R. R., 123 N. C., 606; 
Powell v. R. R., 125 N. C., 370, unless i t  is shown by the evidence for 
the plaintiff. On a motion for nonsuit only the evidence of the plaintiff, 
and that in the light most favorable to him, can be considered. See 
cases collected on that point in  Cox v. R. R., supra. 

Independent of the statute requiring the use of "practical" fenders, 
and even if the jury should have found that the deceased was guilty of 
contributory negligence, the third issue should have been submitted to 
a jury, whether, notwithstanding the negligence of the deceased, the 
defendant could have avoided killing him. 111 Lloyd v. R. R., 118 N. C., 
1010, the Court said: "It  is now settled law in this State (P icke t t  v. 
R. I?., 117 N. C., 616) that, notwithstanding the fact that a person who 
is lying insensible upon railroad track is drunk, his negligence is not 
deemed concurrent, where the company's servants, by the exercise of 
ordinary care, could have seen him in time to have prevented the injury 
by the proper use of the appliances at  their command." See citations 
to this case in Anno. Ed. 

The Court held that a failure to equip an engine with a headlight at 
night is a continuing negligence. Powell v. R. R., 166 N. C., 599; 
Lloyd v. R. R., 118 N. C., 1010; Stan ley  v. R. R., 120 N. C., 514; Shep-  
herd v. R. I Z . ,  163 N. C., 518; H o m e  v. R. R., 170 N. C., 645. Upon 
the same principle the failure to use a practical fender, also required by 
statute, must be a continuing negligence, and actionable if the jury find 
that the death or injury would not have occurred if the statute had been 
obeyed by using the required appliances. 

Without any statute, if a proper fender would have saved life, (494) 
its absence was a continuing negligence which would have made 
the defendant liable if the proximate cause of the injury. Greenlee v. 
R. R., 122 N. C., 977; Trox ler  v. R. R., 124 N. C., 191; Coley v. R. R., 
128 N. C., 537; Elmore v. R. R., 132 N. C., 865, and the long line of 
cases since to be found in the Anno. Ed. Indeed, as to einployees when 
there is a failure to use the safety appliances required by statute, neither 
contributory negligence nor assumption of risk can even be pleaded. 
Laws 1913, ch. 6, Gregory's Supplement 2645a. 

One of the definitions of "practical" given in Webster's Dictionary is 
"Valuable for use." We think, as already said, in  this context i t  means 
"efficient," and is at  least the equivalent of "the most approved appli- 
ance in general use and necessary for safety.'' Witsel l  v. R. R., 120 
N. C., 557. 

The judgment of nonsuit must be set aside and the cause submitted 
to the jury with instructions in conformity with this opinion. 

Reversed. 
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Cited: Bultan v. R. R., 176 N.C. 138; Lea v. Utilities @o., 178 N.C. 
512 ;  Hinnamt v. Power Co., 187 N.C. 299 ; Hudson, v. R. R., 190 N.C. 
119;  Ha,n,es v. Utilities Co., 191 N.C. 21; Alexander v. l7tilities Co., 
207 N.C. 440. 

T. H. THOMAS v. SOUTHERN RAILWAY COMP14NY. 

(Filed 9 May, 1917.) 

1. Carriers of Passengers-Station Platforms--Safety of Passengers-Duty 
of Carrier. 

One who is on the passenger platform of a railroad company a t  its 
station with the purpose of becoming a passenger on its expected train is 
entitled to the protection due a passenger from dangerous conditions and 
usages there. 

2. Same--Mail Agents-Negligence-Notifying Government. 
Where the mail agent on the trains of a railroad company has con- 

tinnons1;y failed to use a crane provided for taking mail therefrom while 
rapidly passing its station, but has habitually thrown the bags on the 
passenger platform, to the danger of the passengers thereon, knowledge of 
such conditions will be imputed to the company, and the failure of the 
company to duly notify the proper Government officials of this fact is its 
own negligence, for which it is liable in damages for an injury to a pas- 
senger thereby proximately caused, and evidence that the required notice 
had been given is for the defendant to introduce. 

APPEAL by plaintiff from Ferguson, J., a t  December Term, 1916, of 
BURKE. 

Avery & Huflma,n for plaidiff. 
S. J. Ervin, for defendant. 

(495) CLARK, O. J. The plaintiff on 27 September, 1915, went to 
Bridgewater Station on the defendant's road to take the west- 

bound train. H e  took his seat i n  the waiting-room, but, i t  being cold. 
Le went out on the platform, and while waiting for the westbound train 
h e  sat  down on the  platform of the station four or five steps from the 
ground, 8 feet from the track and 2 feet from the edge of the platform. 
While sitting there the defendant's eastbound passenger train came by 
the station a t  a speed of about 35 miles an  hour, and while passing a t  
such speed a mail bag, weighing 35 to  40 pounds, was thrown from the 
mail  car, striking the plaintiff on his leg, causing serious injury. The 
defendant had been i n  the habit of running by said station without 
stopping and permitting the mail bag to be thus thrown off. The 
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plaintiff having come on the premises for the purpose of becoming a 
passenger, and within a reasonable time, was entitled to the protection 
of a passenger. Bansley v. R. R., 115 N. C., 603; TilZett v. R. R., ib., 
662; s. c., 118 N. C., 1032. 

The testimony was that the train was running about 35 miles an 
hour; that there was a crane for mail purposes, but instead of using it, 
the defendant was in  the habit of throwing out the mail pouch, which 
sometimes rolled up to the very steps of the platform, and the mail 
pouch was often thrown of? at any poilit between the crane, which was 
75 feet from the platform, down to the platform, and that the pouch thus 
thrown on this occasion struck the plaintiff, who was 011 the platform. 

We presume that the court below nonsuited the p l a i n t 8  upon the 
ground that the defendant was not liable for the negligence of the postal 
clerk in the service of the Federal Government; but this practice was 
dangerous, and, being habitual, i t  was negligence in the defendant not 
to have reported i t  to the Postoffice authorities, which would doubtless 
have required the mail clerk to use the crane. I f  the defendant made 
such report, or took any other steps to stop this practice, this was a 
matter which the defendant should have put in evidence. I n  .hihangurn 
v. 172. R., 145 N. C., 155, Brown, J., said: "For the same reason, ,Wuster 
v. R. R., 61 Wis., 325, cited by the defendant, is no authority, in our 
opinion, to sustain its contention. I n  that case a postal clerk negligently 
threw out a mail bag at an unusual place where he had never before 
thrown it. The court heId that the company could not anticipate such 
conduct, and therefore was not called upon to take precautionary meas- 
ures to prevent injuries. On the contrary, i t  was held in S ~ L O W  v. R. R., 
136 Mass., 552, that 'A passenger waiting on a platform at the railroad 
station for a train, and injured by a mail bag being thrown from a 
passing train, such throwing being customary and well known to the 
company, may recover of the railroad company therefor.' The decision 
is put upon the ground that, although the postal clerk is not the agent 
of the railroad company, but is the agent of the National Gov- 
ernment exclusively, the custom being known to the company, i t  (496) 
must take precautions to protect its pas-sengers from injurious 
 consequence^.^' 

I t  was further held in Nungum u. R. IZ., supm (a t  p. 154) : "The 
defendant owed a duty to plaintiff, and to all other passengers, to keep 
the depot platforms used by them as a means of ingress and egress free 
from obstructions and dangerous inst~uw~entalities, especially at  the time 
when its passengers are hurrying to and from its cars. Pineus v. R. R., 
supm; R. R. v. Johnson, 36 Kan., 769." 

Xangunz v. R. R. has been cited with approval in Roberts v. R. R., 
155 X. C., 84, where the Court says that public carriers '(must not only 
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provide safe platforms and approaches thereto, but they are bound to 
make it safe for all persons when they come to their stations in  order 
t o  become passengers." To same purport Fulghum v. R. R., 158 N. C., 
561. 

T o  same purport as to the liability of the common carrier for injuries 
sustained by mail pouches being thrown from moving trains to the 
injury of passengers, R. R. v. Rhodes, 30 C. C. A., 157; Carpenter u. 
R. R., 97 N. Y., 494; and many other, cases cited i n  the excellent brief 
of the plaintiff's counsel. 

The authorities are summed i n  6 Cyc., 609, 610, as follows: "A car- 
r ier  will be liable if a passenger is  injured by reason of the throwing of 
mail pouches from postal cars i n  such way as to involve danger to 
passengers, if it  has permitted postal clerks to adopt an unsafe method 
of delivering such pouches." 

The judgment of nonsuit must be 
Reversed. 

Cited: Clark v. Bla-d, 181 N.C. 114. 

HTJTTON 6- BOUR,EONNAIS, INC., v. J. H. COOK. 

(Filed 9 May, 1017.) 

In an action for trespass, where the plaintiff has introduced in evidence 
a portion of his complaint alleging his deed from the defendant to timber 
standing upon lands, allowing fifteen years for its cutting and removal, 
and z\ portion of the answer admitting this allegation and that defendant 
had cut shingle blocks therefrom; and defendant denies that his deed, as 
giTen, allowed more than five years for the cutting and removal of the 
timber, and alleges that his act complained of occurred after that time, 
without introducing evidence as to the alteration alleged to have been 
made in his deed, an instruction to the jury is proper that if they believe 
the evidence, to find for the plaintiff ; and defendant's motion for nonsuit 
is properly disallowed. 

2. Deeds and Conve;yances-Description. 

A deed to lands, or standing timber thereon, referring for description 
to a former deed, incorporates the description referred to, and it will be 
considered as if therein embodied. 

3. 'Jkespass-Legal Right-Nominal Damages. 
I 

Xoininal da~nages are awarded in recognition of a legal right where 
the right has been invaded and no actual damages are shown; and where 
trespass upon the right to cut timber standing upon lands has been shown 
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in an action, nominal damages, at  least, are recoverable, which carries the 
cost against the defendant. 

4. Evidence-Deeds and Conveyances-Contracts. 
A grantor may not, as against his grantee, contradict the written terms 

of his deed, or deny its legal force and effect by evidence of inferior solem- 
nity, while it remains in force as a conveyance, and unimpeached for fraud, 
accident, or mistake. 

CIVIL ACTION, tried before Ferguson, J., and a jury, a t  October (497) 
Term, 1916, of BURKE. 

Plaintiffs allege that defendant J. H. Cook had trespassed on certain 
lands described in a deed from Tobias Queen to J. H .  Cook, dated 21 
February, 1894, and a deed from the latter, dated 13 October, 1905, for 
the timber thereon, consisting of "white pine, poplar, oak, chestnut, and. 
yellow pine which will make merchantable lumber, except chestnut oak," 
with the right to cut, saw, and remove the same within fifteen years from 
date of deed. I t  is further alleged that plaintiffs, by virtue of said deed, 
are the owners of the timber trees on the land conveyed by the defend- 
ant's deed to them, and that defendant unlawfully and wrongfully en- 
tered upon the land while plaintiffs were cutting timber thereon, and cut 
timber and shingle blocks on the land, i t  being part of the timber belong- 
ing to the plaintiffs, thereby damaging them in the sum of $100. De- 
fendant admitted the allegations of the first section of the complaint, 
that Tobias Queen had conveyed the land to him. He  denied the second 
section, as to the deed of himself to plaintiffs, and as to the trespass, 
though he admitted that he had cut shingle blocks to the value of $10 
from the land described in the deed of Tobias Queen to him. He denied 
the execution of the deed of J. 11. Cook to plaintiffs, which was intro- 
duced in  evidence, having been duly registered; and alleged that he did 
execute a deed to plaintiffs for timber, but that the deed in  evidence was 
different from the one made by him, and that his deed had been changed 
and altered, and provisions added thereto after its execution, and that 
his true deed only allowed five years for cutting the timber, and not 
fifteen years, which words were inserted after the execution of his deed, 
without his knowledge or consent, and he avers that he is, and that at  
the time he cut the shingle blocks on the land he was entitled to 
cut and remove any and all timber then remaining on the land, (498) 
and that plaintiffs had no interest therein. H e  demands damages 
because he has been prevented by plaintiffs from cutting the timber 
remaining on the land, which belongs to him and not to the plaintiffs. 
The deed of Tobias Queen to defendant, and the deed of the latter to 
the plaintiffs, were offered in  evidence by the plaintiffs, both deeds 
having been duly registered, as appeared therefrom. Plaintiffs next 
introduced the first section of the complaint, alleging the execution of 
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the deed of Tobias Queen to the defendant, and the first section of the 
answer, admitting the same, and also the fourth section of the answer, 
admitting the defendant had cut the shingle blocks from the land, which 
he claimed as his own, and plaintiffs then rested. Defendant moved for 
a nonsuit, which was refused, and he excepted. H e  did not introduce 
any evidence. The court charged the jury that if they believed the evi- 
dence they would answer the first issue "Yes" and assess nominal 
damages, say, twenty-five cents, or some sniall sum. The jury returned 
the following verdict : 
1. I s  the plaintiff the owner of the timber and timber rights, as 

alleged i n  the complaint ? "Yes." 
2. What damage has plaintiff sustained, if any, by the wrongful acts 

of defendant ? "Twenty-five cents." 
Judgment for plaintiffs on the verdict, and appeal by defendant. 

W. 3. Council1 for plaintiffs. 
Avery & Ervin, f o r  defendark 

WALKEX, J., after stating the case: I t  is evident, we think, from a 
proper construction of the pleadings, that the defendant did not intend 
to  deny plaintiffs' title and right of possession to the land for the pur- 
pose of cutting and removing the timber, if his allegations as to the 
alterations in his deed to them are not true or, what is the same thing, 
in  legal effect, have not been proven. He admits the execution of the 
deed from Tobias Queen to himself, and plaintiffs introduced the deed 
from the defendant to them, both deeds having been registered. The 
second deed referred to the first for description of land, and this descrip- 
tion is to be taken as embodied in the second deed, Gudger v. White, 141 
N. C., 50'7. I t  appeared from these deeds that plaintiffs had the right 
to enter upon the land and cut the timber of the specified description 
within fifteen years from the date of the deed, which period had not 
expired when defendant admits he entered upon the lagd and cut the 
shingle blocks, which surely comes within the designation of merchant- 
able lumber. The defendant claimed,that "he cut the shingle blocks on 

his own land," but it is too plain, as not to be arguable, that this 
(499) meant only that if his allegations as to the alterations in  the deed 

were true, he was entitled to the uncut timber remaining on 
the land a t  the end of the five years, which he contends, but with- 
out proof, was the time fixed by the deed for the cutting. But by 
the deed itself plaintiffs were allowed fifteen years to cut the timber, 
and in  law, they are entitled to this full time, unless defendant had 
shown by sufficient allegations and proof that the deed had been 
tampered with as he suggests, but there was no proof offered upon 
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this allegation. The case as made by the uncontradicted proof re- 
solved itself, therefor, into the simple question whether plaintiffs were 
entitled to a verdict upon the documentary evidence. The court charged 
the jury to find for the plaintiffs if they believed the evidence, and this 
was a correct instruction; nor was there any error in the refusal to grant 
a nonsuit. Upon the deeds themselves, and the admissions in the plead- 
ings, the plaintiffs were entitled to a favorable response to the first 
issue, and, at  least, to nominal damages. Lumber  Co. v. Lumber  CO., 
131 N. C., 443; 1 Joyce on Damages, sec. 8 ;  Cooley on Torts (2  Ed.), 
p. 74; Lit t le  v. Bfar~back ,  63 N. C., 285. A party is entitled to nominal 
damages if the jury find that there has been any injury to his legal 
rights. They are not given as an equivalent for the wrong, or as a 
substantial recompense, for they are not such, but are merely a small 
sum awarded in  recognition of the right, and of the technical injury 
resulting from a violation of it, as the above authorities will show. They 
have been described as "a peg on which to hang costs." 

As upon all the uncontradicted evidence there had been a trespass on 
the land, the recovery of nominal damages followed as a matter of 
course. There was evidence here of substantial damages, but plaintiffs 
have not claimed them. Upon the other question, as to the legal effect of 
the deed, if not assailed by competent proof, i t  is familiar learning that 
the grantor will not, as against his grantee, be heard to aver anything 
contrary to it, or to deny its legal force and effect by any evidence of 
inferior solemnity. Bigelow on Estoppel (5  Ed.), 332. H e  cannot 
assert any right or title i n  derogation of his deed to the grantee, nor 
deny the truth of any material fact alleged i n  it, in a collateral way. 16 
Cyc., 686. This being true, defendant's attack upon his own deed in  
this case has nothing to rest upon. 

There was, therefore, no error in the charge of the court or in any 
other respect. 

No error. 

Cited: Bouglas v. Rhodes, 188 N.C. 584; C'arter v. Vanm, 189 N.C. 
253; Dauis t,. Wallace, 190 N.C. 547; Crawley v. S t e a r m ,  194 N.C. 
16; Bozven v. Bank, 209 N.C. 144; W o l f e  v. ~ l o n t g o m e r y  W a r d  & Co., 
211 N.C. 296; Lurid B a n k  v. Noss ,  215 N.C. 448; Lee v. Stewart ,  215 
N.C. 288; Haiyston v. Greyhound C'orp., 220 N.C. 644; Matthews v. 
Forrest,  235 N.C. 283. 
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(500) 
J. B. OAMPBELL ET ALS. v. ROAD COMMISSIONERS O F  DAVIE COUNTY. 

(Filed 9 ,Way, 1917.) 

1. Condemnation-Compensation-Constitutional Law-Statutes. 
A statute for the relocation and construction of a public highway which 

provides that "the jurors shall in considering the question of damages 
take into consideration the benefits to the landowner and shall render a 
verdict for such amount, if any, as the damages may exceed the benefits," 
awards just compensation to the om-ner upon striking the balance, and is 
constitutional. 

2. Same-Legislative Discretion. 
The Legislature, in conferring the right of condemnation of lands for 

public use, may, in its discretion, and as compensation to the owner, 
require all the benefits or a specified part of them, or forbid any of them 
to be assessed as offsets against the damage. 

3. Same-Offsetspecial Advantages. 
The defendant in condemnation proceedings, where the statute permits, 

is entitled to offset against the value of the land taken and the owner's 
damage, if any, to the rest of the land, the benefits the plaintiff has derived 
by reason of the additional value, if any, of his tract of land caused by the 
special advantage thereto which is not general to the other landowners. 

APPEAL by plaintiffs from Carter, J., a t  August Term, 1916, of DAVIZ. 

Jacob Stewart and Holton & Ho1to.n for plaimtifs. 
A. 2'. Grant, Jr., for defen.dants. 

CLARK, C. J. This is  an  action to recover damages for the relocation 
and construction of a public highway from Winston to Statesville via 
Mocksville, under Public-Local Laws 1913, ch. 7, sec. 7, which provides: 
"The jurors shall, in considering the question of damages, take into 
c~nsidera t ion  the benefits to the landowner, and shall render a verdict 
for  such amouni, if any, as  the damages may  exceed the benefits," etc. 

There are several exceptions to the test immy and the charge, but 
they can be resolved practically into one question, "What benefits to the 
landowner can be considered as a counterclaim i n  making u p  the ver- 
dict?" The plaintiffs contend tha t  they are entitled to compensation 
for the value of the land taken, without any  abatement by reason of 
benefit t o  the remainder of the tract, by the location of the road, and 
that  such benefit is  a counterclaim only against the damages, if any, sus- 
tained by the rest of the tract. 

Such contention, however, is  without any authority in this State to  
support it. 
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His  Honor correctly charged that the jury should estimate the (501) 
value of the land taken and the damage, if any, to the rest of the 
plaintiff's tract by reason of the location of the road, and that from 
such sum there should be taken as a counterclaim any benefit which the 
plaintiff has sustained by reason of the addition to the value, if any, of 
his tract of land by reason of the special advantages thereto which is 
not general to the land of others in that section. 

This is  the rule laid down in  Baumnn v. Ross, 167 U. S., 548, in an 
exhaustive opinion, and the same rule has been applied in this State, 
Asheville v. Johnston, 71 N. C., 398; R. R. v. Wicker, 74 N. C., 220; 
R. R. v. Land Co., 133 N. C., 330; Bost v. Gabarrus, 152 N.  C., 531; 
R. B. v. Armfield, 167 N.  C., 464; also, 2 Lewis on Em. Dom., 1187, 
paragraph 691. 

I t  was competent for the Legislature to provide for a different rule, 
as i11 itfiller v. Asheville, 112 N. C., 768, where the Court sustained the 
provisions of the statute i n  that case (sec. 16, ch. 135, Pr.  Laws 1891) 
which permitted the defendant to reduce the damages not merely by 
the benefits special to the plaintiff, but by all the benefits accruing to 
him, either special or in common with others in the neighborhood. The 
Court held: "The present act, which extends the assessment of benefits 
to all received by the landowners, instead of a restriction to the special 
benefits, is valid. All the landowner can claim is that his property shall 
not be taken for public use without compensation. Compensation is 
had when the balance is struck between the damages and benefits con- 
ferred on him by the act complained of. To that, and that alone, he 
has a constitutional and vested right. The Legislature in conferring 
upon the corporation the exercise of the right of eminent domain can, 
i n  its discretion, require all the benefits or a specified part of them, or 
forbid any of them, to be assessed as offsets against the damages. This 
is  a matter which rests in its grace, in  which neither party has a vested 
right, and as to which the Legislature can change its mind always before 
rights are settled and vested by a verdict and judgment." 

The above is quoted in R. R. v. Platt Land, 133 N. C., 273, 274, where 
the Court held that it was competent for the Legislature to provide that, 
as in  this case, the defendant should be entitled to offset only the benefits 
"which are special to the owner and not such as he shares in common 
with other persons." This is the usual provision of the statute, and 
there was no error in the ruling of the court. 

I t  seems that there are two or three States in which, possibly owing 
to the verbiage of their statutes, the defendant is not entitled to deduct 
from the damages for the land taken any benefits accruing to the remain- 
ing land of the plaintiff, even though special to himself. Such 
construction would deprive the defendant ordinarily of any offset (503) 
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against  t h e  damages i n  favor  of the  plaintiff, a n d  t h e  provision i n  the  
s tatute  allowing such counterclaim would be idle. 

T h e  ru le  adopted b y  his H o n o r  i s  in accordance wi th  t h e  wording of 
the  s ta tu te  a n d  o u r  precedents in such cases, where there i s  n o  express 
provision t o  t h e  contrary, a s  in Miller v. Asheville, supya. 

N o  errcz. 

Cited: Lanier v. Greenville, 174 N.C. 317; Harrold v. Good Roads 
Cum., 182 N.C. 579; Stamey v. Burnsville, 189 N.C. 41; Goode v. Ashe- 
ville, 193 N.C. 136; Ayden, v. Lancaster, 197 N.C. 560; Ward v. Waynes- 
ville, 199 N.C. 276. 

VAUGHAN-ROBERTSON DRUG COMPANY ET AL. V. GRIMES-MILL,S DRUG 
COMPANY. 

(Piled 16 May, 1917.) 

1. Corporations - Subscription Lists - Application f o r  Certificate - Evi- 
dence-Method of Payment. 

Where some of the subscribers to the capital stock of a proposed cor- 
poration, upon agreement with the others to act for  them, sign the appli- 
cation for the certificate apportioning the capital stock equally among the 
incorporators, the application for the certificate is the only subscription 
to the capital stock, and the subscription list theretofore taken is only 
evidence of the method of payments to be made, and is not objectionable 
on the ground that  i t  varied the application upon which the charter was 
later obtained. 

2. Same-Receivers-Unpaid Balance-Incorporation Credits. 
Where some of the subscribers to the capital stock of a proposed cor- 

poration sign an application for  the certificate apportioning the capital 
stock among themselves, under agreement with the other subscribers that  
they, in so doing, should act for them all, and the corporation, accordingly 
formed, accepts the subscriptian list as  an asset and collects from the other 
subscribers thereon, in an action by the receiver to recover of the incor- 
porators the unpaid balance of their snbscription, i t  is Held, that the 
receiver in seeking to enforce the equity arising from the doctrine that 
such balance is in the nature of a trust fund for the creditors' benefit is 
reqnired to  do equity, and thereia the incorporators a re  entitled a s  a 
credit not only to what  hey may have paid on their own subscriptions, 
but also such sums as  the other subscribers may have paid. 

3. Corporations-Subscriptions-Secret Agreement - Receivers -Unpaid 
Balance. 

Subject to lienors, in  accordance with their priorities, the unpaid sub- 
scriptions to the capital stock of a corporation a r e  to be collected and held 
in  the nature of a trust fund for the creditors and other stockholders ; and 
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where suit is brought for them by the receiver of an insolvent corporation, 
an incorporator map not vary the written terms of his subscription by 
showing a secret agreement %hereby he was only required to take a less 
amount of the shares. 

4. Corporations-Insolvency-Unpaid Bdance - Subscribers - Claims - 
Offsets. 

A shareholder of a corporation, since having become insolvent, and in 
the hands of a receirer, cannot ofl'set, as against his unpaid balance due 
upon his shares, a debt alleged to be due him by the corporation. 

5. Corporations-Insolvency-Subscriptions-Up Balance-Other Sub- 
scriptions. 

Where a subscriber to the capital stock of a corporation is sued by the 
receiver of the corporation, having become insolvent, for an unpaid balance 
on  his snbscril?tion, such sums as he may have paid on the subscription 
of others X T ~ I  not be allowed him as a credit on his own subscription. 

6. Reference-Appeal and Error-Exceptions-Trial by Jury. 
Where exception to a reference is not taken or the rights of the party 

preseraed, his demand for a trial by jury will not be granted. 

CIVIL ACTION, heard before Long, J., a t  November Term, 1916, (503) 
of FORSYTH, upon exceptions to the report of a referee. 

The drug company failed in business after a very brief career, and 
its affairs and assets were placed in the hands of a receiver by proper 
proceedings under the statute, and he has brought this suit to recover 
certain sums of money which he alleges are due to the company by the 
defendants upon their several subscriptions to its capital stock. The 
case was duly referred to Mr. Philip Williams, who submitted to the 
court an unusually clear and concise report. 

The drug company was incorporated under the general law. 
The referee finds the following facts : 
1. A subscription agreement for stock in a corporation to be formed 

for the purpose of conducting a drug store in the city of Winston-Salem 
was entered into by a number of persons, whose names appear in  said 
agreement and who agreed to subscribe for the number of shares of stock 
set opposite their names, and to pay therefor at  the rate of $25 a share. 
That the said subscription agreement was accepted by and became the 
property of the Grimes-Mills Drug Company, which was incorporated, 
by certain of the subscribers whose names appear in said agreement. 
A copy of the subscription agreement is annexed. 

2. I n  order to prevent the delay and inconvenience which would result 
from haring all the subscribers in the subscription agreement sign the 
certificate of incorporation of the Grimes-Mills Drug Company, it was 
agreed orally between the incorporators that they would each sign the 
certificate of incorporation as a subscriber for 36 shares of stock, but 
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that they were only to be liable for the payment of the number of shares 
they had subscribed for in the subscription agreement, and the excess 
over and above that number necessary to make up the total subscribed 
capital stock of 144 shares was to be paid for by the other subscribers 
to the subscription agreement and by additional subscribers to be 

obtained. 
(504) 3. The Grimes-Mills Drug Company accepted the parties 

whose names appeared in  the subscription agreement as subscrib- 
ers to its capital stock of 144 shares, and received the money paid by 
them as payments on this capital stock, and issued certificates of stock, 
as hereinbefore set out, in  evidence thereof. That the subscription 
agreement was kept in the safe in  the office of the Grimes-Mills Drug 
Company, and the company attempted to collect from the subscribers 
who failed to pay their subscriptions. 

4. The parties who were the incorporators, and who subscribed to the 
stock under the foregoing agreement, were as follows: R. A. Mills, 36 
shares, aggregate value $900; T. W. Grimes, 36 shares, aggregate value 
$900; T. A. Butner, 36 shares, aggregate value $900, and S. F, Vance, 
36 shares, aggregate value $900. 

5. It will appear from the subscription agreement herein that the 
number of shares of stock subscribed for therein amount to the total 
sum of $3,025; and of that sum $2,525 has been paid to the Grimes- 
Mills Drug Company, and the balance of $500 has not been paid. This 
result as to the amount paid in on the original subscription list, as we 
will call it, for the purpose of clear designation, was obtained after purg- 
ing i t  of some plain errors and of wrong entries. 

6. The subscription agreement, set out in  Finding 1 hereof, was en- 
tered into by the parties herein found to be subscribers thereto, prior 
to the incorporation of the Grimes-Mills Drug Company, with the ex- 
ception of the subscribers whose names appear in  the said agreement 
after the name of George C. Tudor; the latter parties entered the agree- 
ment after the corporation had been organized. 

7. That T. A. Butner, in his answer filed in this cause, sets u p  a 
counterclaim in  which he alleges that the Grimes-Mills Drug Company 
is indebted to him for money paid to said company and for services 
rendered it. That evidence was introduced at the hearing to prove that 
the said Butner had loaned the said company the sum of $400. To this 
counterclaim the receiver in  apt time filed a demurrer. 

8. That T. W. Grimes, in his answer filed in this cause, sets up a 
counterclaim in  which he alleges that the Grimes-Mills Drug Company 
is indebted to him for merchandise and for services rendered. To this 
counterclaim the receiver in apt time filed a demurrer. That evidence 
was offered at  the hearing to prove said counterclaim. 
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9. That R. A. Mills, in his answer filed in this cause, sets up a counter- 
claim in which he alleges that the Grimes-Mills Drug Company is in- 
debted to him for services rendered. To this counterclaim the receiver 
in apt time filed a demurrer. No evidence was oflered a t  the hearing in 
proof of this counterclaim. 

The following are the referee's conclusions of law: 
(1) That the Grimes-Mills Drug Company was incorporated (505) 

according to the laws of this State, with a capital stock of 144 
shares of the value of $25 per share, the aggregate value of which was 

, $3,600. 
(2)  That the subscribers of this stock who are liable for its payment 

are : 
R. A. Mills 36 shares, aggregate value $900 
T. W. Grimes 36 shares, aggregate value 900 
T. A. Butner 36 shares, aggregate value 900 
S. F. Vance 36 shares, aggregate value 900 

(3)  That the indebtedness of the Grimes-Mills Drug Company ex- 
ceeds the proceeds derived from the sale of its assets, and the receiver 
is entitled to recover judgment against the subscribers of its stock for 
the amount of their subscriptions which remain unpaid. 

(4) That the amount paid to the Grirnes-Mills Drug Cbmpany by 
the subscribers to the subscription agreement constitutes a payment pro 
tanto of its capital stock, and should be credited as such. I t  follows, 
therefore, that upon the amount of theastock subscribed for by Mills, 
Grimes, Butner, and Vance in the certificate of incorporation, must be 
credited the payments made by each one of these parties, and in addi- 
tion thereto each one of these parties is entitled to a credit, on the 
amount subscribed for by him, of an amount equal to one-fourth of the 
total of the payments made by the other parties to this subscription 
agreement. 

(5) That the receiver is entitled to recover judgment for the balance 
of the stock subscriptions remaining unpaid after making the foregoing 
credits, as follows : 

R. A. Mills ........................................................ $106.25 
T. W. Grimes ................................................. 306.25 
T. A. Butner ........................ ...... . . . . . . . . . . . . . . . .  106.25 
S. F. Vance ......................... ... .... .. ................ 556.25 

and interest from 2 April, 1914. The referee states that those amounts 
were arrived at by charging each of the incorporators with the amount 
of his subscription, or $900, and deducting therefrom the amount paid 
by him, and also his share or one-fourth of the payments made by the 
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subscribers on the list, other than the four above mentioned. He  then 
proceeds to state the amount due by the other subscrihrs on the list, 
after correcting certain errors, and recommends that judgment be en- 
tered against each of the parties for the amount thus found to be due 
by him and the costs. 

The court sustained the finding of facts, as being supported by tho 
evidence, there being no exceptions thereto, but overruled the 

(506) decision of the referee as to the competency of the evidence relat- 
ing to the twenty-fourth finding of fact, exception h a ~ n g  been 

taken thereto, which evidence had been admitted by the referee, and 
from which he made his twenty-fourth finding of fact (No. 2 in  this 
statement), in regard to the agreement as to payment of subscription by 
R. A. Mills and his three associates to the stock of the drug company, 
and approved the other findings, overruling all other exceptions. Find- 
ing No. 24 was disapproved. Judgment was rendered against the sev- 
eral parties accordingly, and for co-sts, that against T. A. Butner for $400 
and interest, and the one against S. F. Vance for $850, and these two 
defendants excepted and appealed. 

L o u i s  M. Stoink, Gilrner K o r n e r  fo.r plaintif. 
Fred M. Pm-rish for de fendan t  I'. A. But7he.r. 
I f o l t o n  and Hol tom for de fendan t  157. F. V u m e .  

WALKER, J., after stating thg case: It will not be necessary to state 
the testimony introduced to support the second of the findin& of fact, 
as it appears above, or the twenty-fourth, as it appears in the referee's 
report, the judge having held that there was evidence sufficient to war- 
rant the finding, in which ruling we concur, and disapproved the find- 
ing upon the ground only that the testimony in support of it is incom- 
petent. The evidence is substantially like the facts found by the referee, 
and the question is whether i t  was competent to hear the evidence and 
consider those facts in coming to a decision of the case. We think it 
was, as the evidence had no tendency to contradict, vary, or alter any 
writing, nor to show that one contract of subscription was being sub- 
stituted for another, but simply proved that the parties had adopted 
a convenient way of paying for the stock which was subscribed by R. A. 
Mills, T. W. Grimes, T. A. Butner, and S. F. Vance, amounting in all 
to 144 shares, or $3,600, the par value of each share being $25. 

There was great stress laid in the argument upon thekrroneous sup- 
position that there had been two subscriptions of stock, onc by the parties 
who signed the list and the other by the four subscribers above named, 
whereas there was only one subscription by the incorporators, and the 
transaction in regard to the list was merely an indirect method adopted 
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by the parties for the payment of the latter subscription; that is, the 
one by the incorporators. The company, nevertheless, received pay- 
ment ~ r o  tardo for the stock they subscribed, and for their part of the 
balanie the court has given a j;dgment against the appellants. This 
judgment, though, is too large, as they have not received proper credit 
out of- the amount that was paid in under the preliminary agreement 
between the shareholders. The company, and consequently the creditors, 
in this way having received a payment once, or what is equivalent 
to it, on the capital stock, has no right to demand another or a (507) 
double paymen.< but is entitled only to judgment for any balance 
due after giving proper credit for the payments. The money, so far as 
paid in cash, has gone into the treasury of the company and become a 
part of its assets for the payment of its obligations. If  it has been 
squandered or misapplied, the creditors have no right to ask the stock- 
holders. as such. to replace it for their use and benefit, but must look 
for indemnity to those who were guilty of the misappropriation of it. 
The ruling of the court was based upon a misapprehension of the true 
legal character of the transaction. There were not two subscriptions to 
the stock, but only one, and the list which was signed by the parties 
whose names appear thereon was intended to be nothing more than the 
means or instrumentality by which to raise the money to pay for the 
stock taken by the four incorporators, and the money received on that 
list has been so paid to the company. This was the only agreement, 
a d  the whole thereof, as found by the referee, for he states that "The 
Grimes-Mills Drug Company accepted the parties whose names appear 
on the subscription agreement as subscribers to its capital stock of one 
hundred and forty-four shares [italics ours], and received the money 
paid by them as payments on t k k  capital stock, and issued certificates 
as hereinbefore set forth, in, evidence thereof." The company also at- 
tempted to collect from those whose names were on this list and who had 
not paid, the money due by them, to be applied to the payment of the 
balance owing for the 144 shares. The last statement ik the substance 
and effect of the finding, as the referee had already found that there -* 

was only one subscription, and that was the one made by the four in- 
corporators for the 144 shares, and that the money collected on the list 
was to be applied to the payment of that stock, and no other. The case 
of Gilmore v. Smccthers, 167 N. C., 440, is an authority for the ruling of 
the referee, though this case is not, perhaps, as clear in its facts bearing 
upon the subject of payment as was that one; but i t  is clear enough. I n  
the Gizmore cage we recognized fully the principles underlying the trust 
fund doctrine, as thus stated: 

1. The capital stock, including unpaid subscriptions therefor, of a 
corporation constitutes a trust fund for the benefit of creditors of the 
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corporation, and the creditors have a right to examine into the affairs - 
of the corporation to ascertain if the subscriptions of stock have been 
paid, and how. 

2. Each subscriber for stock in a corporation thereby becomes liable 
for the amount of stock subscribed by him, and he can only be discharged 
by paying money or money's worth in  the manne~r provided by the char- . ter and by-laws. 

3. A subscriber cannot discharge his liability ,as against creditors 
for his subscription by s~~bstituting shares paid up by another sub- 

scriber. 
(508) 4. Parol evidence will not be received to vary the terms of sub- 
\ ,  

scription or to show a discharge from liability on the part of a 
stockholder in any other way than that prescribed by the charter and 
by-laws. 

The following cases support this doctrine: Poundry Co. v. Killian, 
99 N.  C., 501; Buwyer v. Hoag, 17 Wall. (U. S.), 620; Burge v. flmith, 
16 Wall. (U.  S.), 390; New Albany v. Burke, 11 Wall. (U.  S.) 96, 
where it was substantially held that though i t  be a doctrine of modern 
date, i t  is now well established that the capital stock of a corporation, 
especially its unpaid subscriptions, is a trust fund to be secured and 
administered for the benefit of the general creditors of the corporation, 
subject, of course, to the claims of lienom entitled to priority. We said 
in Glmore v. Smathers: "If we consider the rapid development of cor- 
porations as instrumentalities of the commercial and business world in 
the last few years, with the corresponding necessity of adapting legd 
principles to the new and varying exigencies of this business, it is no 
solid objection to such a principle that i t  is modern, for the occasion 
for it could not sooner have arisen. The governing officers of a corpora- 
tion cannot, by agreement or other transaction with the stockholders, 
release the latter from their obligation to pay, to the prejudice of 
creditors, except by fair and honest dealing and for a valuable con- 
sideration. Su'ch conduct is characterized as a fraud upon the public, 
who were expected to deal with them. This equitable principle has been 
as firmly rooted in our jurisprudence as any we now recall, and with 
good reason, as i t  is eminently fair and just," citing among other cases, 
Heggie I ? .  B. and L. Assn., 107 N.  C., 581; Hill v. Lumber Co., 113 
N.  C., 176; Cotton Mills v. Burns, 114 N.  C., 355; Bank v. Cotton M i l k ,  
115 N. C., 513; and McIver 21. Harduiare Co., 144 N. C., 484. We adhere 
fully to that equitable doctrine; but it in no way answers the appellants' 
contentions, or interferes with the granting of the relief they demand in 
this case. They are as much favored by equity i11 the claim they now 
prefer as a creditor would be, whose right is protected by that doctrine. 
They are both founded upon the same just and equitable principles. 
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This is no attempt to substitute one person for another who has sub- 
scribed for corporate stock, nor to vary the terms of a written contract, 
nor to show a discharge in  any other way than by payment of money 
or money's worth; nor is there any denial of a creditor's right, under 
the trust-fund doctrine, to inquire whether the stock subscriptions have 
been paid up, and how they were paid. They have exercised this right 
already, and the Court simply gives them that which is theirs, and 
requires them to turn loose that which is not. That carries this benef- 
icent doctrine to its fullest extent in favor of the creditors. We will 
return to this subjed when considering another exception of the appell- 
ants which we will overrule under the same doctrine. As said in Gilrnore 
n. Smathers, supra, and the same is relevant here: "While we 
fully recognize the doctrine as thus established, and now relied on (509) 
by the plaintiff (trustee), we do not perceive its application to 
the finding of facts in this case, for here there was no unpaid subscrip- 
tion. The transaction was a simple one as described by the Court in  its 
findings." And again: "When the subscriptions were thus validly made, 
certificates issued and the stock paid for, these stockholders were dis- 
charged from any furthcr liability to the company and its creditors on 
their subscriptions, because they had done all that they had contracted 
to do. I f  a person has subscribed for stock, he is liable to the corpora- 
tion and its creditors upon his subscription, and he cannot be relieved 
of this liability until he has paid for the stock taken by him." The 
referee in this case has found that there were 144 shares of stock taken 
by the incorporators, and this was the total subscription, and also that 
the company accepted the tentative list, and fhe money collected thereon, 
in payment of the said subscriptions for 144 shares. Will the law per- 
mit the company thus to act, or to receive this money for stock which 
they issued and the parties accepted upon the faith of having paid for 
it, and then allow the creditors, through the company, to collect for it 
again? This would be unfair and unjust if not a fraud, against which 
equity would steadily set its face and turn a deaf ear to the creditor who 
should ask that i t  be done. The trust-fund doctrine protects the creditor, 
but when he asks for the equity which i t  is ready to give he must also 
do equity. We close this reference to the Gilmore case with its conclud- 
ing words: "The case needs no further elaboration. I t  depends more 
upon a clear understanding of the facts, which have been so well stated, 
than upon the application of any special principle of law, which is not 
perfectly familiar to all of us. Defendants admit their liability for 
the 20 shares not paid for, or $200." 

I t  will be found that the discussion in that case answers fully the 
position taken here. But this very question was in  1894 before one of 
the highest courts of England in the Chancery Division, presided over 
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by Lord C'hancellor Harschell, Lord Esher, Master of the Rolls, and 
the lord justices of the Court of Appeal, three of the latter delivering 
opinions, up.on facts closely resembling those found by the referee in 
this case. I n  re Glo~y Paper M i l k  Qo., sometimes called Dunsteis case, 
reported in  L. R. Ch. Div. (1914) at  page 473. I t  appeared there that 
T.  M. Dunster signed for 100 preferred shares of the Glory Paper Mills 
Company in his own name. H e  afterwards applied, in the name of his 
firm of Dunster & Wakefield, for 100 preferred shares, the par value of 
each share being 10 pounds, and they were allotted to the firm. The com- 
pany failed in business, and was placed in the hands of a receiver or 
liquidator, who placed Dunster, individually, on the list of contributors 

for 100 shares. Dunster petitioned to have his individual name re- 
(510) moved from the list. The proof showed that the parties intended 

to make but one subscription, the signing of Dunster in his ow11 
name, and for the firm being but one transaction, though, in form, two 
separate applications by him. These facts were well known to the com- 
pany and its stockholders and officials, though not to the creditors. The 
justice (Vaughm Williams) denied the petition below, but on appeal 
he was reversed, upon the ground that the Court could look into the 
transaction and ascertain its real nature, and that, in  fact and in law, 
it was but one transaction and one subscription, the firm being the only 
subscriber. Lord Justice Lindley said : " I  think that the learned judge 
has not come to a right conclusion in this case. The real question is 
whether there was one agreement to take shares, or two. At the first 
blush it looked as if there were two agreements; but it is plain from 
the evidence that the signing of the memorandum by Dunster was i11 
performance of the arrangement that his firm should be the agents of 
the company, and that  his subsequent application on behalf of the firm 
for 100 shares was part of the same arrangement. The documents might 
have supported two agreements, but the evidence is all in favor of there 
being only one. How, then, does the matter stand in  point of law? 
Dunster was bound to take 100 shares, and he asked that they should be 
put in the name of himself and his partner. Why should he be fixed 
with 200 shares? None of the parties understood that there were to be 
two agreements; and that is the true solution of this case. . . . Was 
there one agreement to take 100 shares, or was there an agreement to 
take 200 shares? My opinion is that there was only one agreement for 
100 shares, which Mr. Dunster has taken and which are fully paid up. 
Consequently Mr. Dunster's name must be removed from the list in 
respect of the additional 100 shares." Lo& Justice Lopes concurred as 
follows: "I am of the same opinion. I agree in the last observation of 
my brother Gndley that this is really a question of fact. What was, in 
point of fact, the true state of the case?" And then, referring to the 
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last subscription i n  the name of the firm, he added: ('It is said that this 
was a separate and independent agreement from the former, and that 
Dunster ought to be on the register for 100 shares and the firm on the 
register for another 100 shlares. I n  my opinion, that is wrong. There ' 

were only 100 shares taken. What is afterwards done is simply the 
performance of the original contract. There was no intention from first 
to last to take, 200 shares. The true meaning of the transaction was that 
100 shares were to be taken, and no more." Lord Justice Davey said: 
"In my opinion, we should be doing a piece of injustice if we affirmed 
this order. We should be imposing a liability on this gentleman which 
neither he nor any other party to the transaction ever intended or 
dreamt of his entering into. I f  we are to believe the statements 
made on oath, not only by Mr. Dunster himself but by severaI (511) 
other witnesses, not one of whom has been cross-examined, there 
can be no manner of question that there was one contract, and one con- 
tract alone, and that when Dunster signed the memormdum of associa- 
tion he did so with the intention of carrying out that informal arrange- 
ment-informal because it was not binding at  that time on the com- 

u 

pany-that his firm was to take 100 shares in this company." He  then 
says that the form of the transaction was used "as a piece of machinery" 
for carrying into effect the real purpose, and that there was nothing in  
the least inconsistent with Dunster having signed the memorandum, or 
with his firm having taken the shares, in pursuance of an arrangement 
with the promoters, before the incorporation, that the firm should be 
the only shareholder. H e  then says : ('In my opinion, it would be an 
outrage to hold that there were two sets of 100 shares in this case, and 
we should be acting contrary to the intention of eevrybody colinected 
with the transaction. Nor do I think that the documents which are 
relied on by the respondents, when properly understood, are in the Ieast 
degree inconsistent with this. . . . I am, therefore, of opinion that there - 

was only one contract in this case, and that was a contract by Mr. 
Dunster to take 100 shares. I t  is proved that he entered into that con- 
tract on behalf of his firm just as if he had signed the memorandum on 
behalf of himself and Wakefield, and i t  is, to my mind, proved that 
the application in  the name of Dunster & Wakefield for 100 shares was 
only made in pursuanoe of and for the purpose of carrying out that 
obligation." The last one of the justices employs very strong language, 
which we need not adopt or indorse, and which doubtless was merely 
employed to express the clear and inbense conviction that there was but 
one subscription, and, therefore, only one obligation, and that it would, 
therefore, have contravened the plain rules of equity of Dunster had been 
required to pay for the stock a second time. I f  there was but one sub- 
scription, nobody will deny that a second payment should not have been 
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exacted. There is no such denial in this case, so that the whole matter 
resolves itself into the single question, Was there one subscription or two?, 
and we answer simply that, in our opinion, there was only one. The prin- 
ciple governing the Dumster case, Gilmore v. Smathers, and this case, is 
the same, though the special facts in the first named case more nearly 
resemble those in  filmore v. Xmalhers than they do those in  this record. 
However, they are substantially like those we have here, but if there is 
any difference it is in favor of the appellants. 

The other exceptions are not tenable, and in  respect to them the ruling 
of the court is affirmed. S. P. Vance has been allowed to show a pay- 
ment pro tanto for his stock, but he cannot show that he made no sub- 

scription for himself, except for eight shares, or $200, and is 
(512) not liable for the balance. This would contradict his written 

contract to take thirty-six shares, and falls within the principk 
thus stated in Boushall v. Stronach, 172 N. C., 273 : 

1. A written subscripticm to ,the stock of a corporation, supported by 
a valuable consideration, is within the principle that a written contract 
cannot be impaired or changed by parol. 

2. When persoas actually subscribe a stated sum for stock of a 
corporation, the subscription of one may be regarded as a proper con- 
sideration for that of the other. 

3. When work has been done or expenditures made or debts incurred 
on the faith of a subscription to the stock of a corporation, it then he- 
comes a binding obligation. 

4. When one assumes a pecuniary obligation by writing, a contem- 
poraneous agreement that he shall not be required to pay varies the 
contract and is not enforcible. 

5. The law requires good faith and fa i r  dealing between stockholders, 
and will not enforce a secret agreement which is for the benefit or to the 
disadvantage of other stockholders and creditors. 

6. The law will not allow one to give or lend his good name to a pro- 
moter to assist him in  getting other people to take stock, and then 
relieve him from liability upon an agreement that he would not be 
required to pay. 

We said in Boushall v. Myatt, 167 N. C., 328: "A subscriber may be 
released in  whole or in  part from his contract by the corporation with 
the consent of all the other shareholders; but he cannot withdraw and 
surrender his shares without the consent of the corporation; nor can he 
do so with the  consent of the corporation unless the other subscribers 
consent; nor can he do so with the consent both of the corporation a d  
the other subscribers if the amount due from him is required to pay 
corporate debts." 
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I t  is clear that the evidence offered by S. F. Vance was incompetent 
to show that while he appeared to be a holder of 36 shares of stock, the 
subscription as to 34 shares was only apparent and not real, because he 
had a secret agreement with the other incorporators, but not all the 
other stockholders, or the creditors, that the cash paid in  should be first 
applied to his subscription, which would leave the other incorporators 
more largely indebted on their stock and require other interested parties, 
including creditors, to rely on this indebtedness. He  cannot thus change 
his contract without their consent, by practically substituting the per- 
sonal liability of his associates for his own. H e  must stand by his con- 
tract, unless the collateral agreement received the sanction of others 
interested and who may be prejudiced by it. We would not only vary 
the contract, but substitute one debtor for another, if we enforced the 
alleged parol agreement, and this is forbidden to be done. Those 
on the preparatory list have an interest in  this question, as stock- (513) 
holders. and neither they nor the creditors have consented to the 
change. The doctrine is well expressed in  1 Thompson on Corporations 
(2 Ed.), secs. 567-569: "Subscriptions to the capital stock of a corpora- 
tion are governed by the same rule as other writings, i n  that parol evi- - 
dence of a special agreement made prior to or concurrently with the 
subscription is not admissible to vary or in any manner alter the terms 
or effect of the subscription; nor can parol evidence be introduced lo 
show that the subscription was made upon a condition not expressed in 
the instrument. Such secret and undisclosed parol agreements on con- 
dition not expressed are regarded as a fraud upon other subscribers." 
The following authorities support the rule: 1 Cook on Corporations 
(6 Ed.), sec. 137; Upton v. Triblecock, 91 U. S., 45; Cartwright I>.  

Dickinson, 88 Tenn., 476; McNulta v. Corn. Belt Bank, 164 Ill., 427; 
Burke v .  Smith, 16 Wall.. 390. One subscriber to stock cannot be sub- 
stituted for another except with the full consent of all interested parties. 

The appeI1ants seek to set off debts of the corporatioil to them against 
their liability for their stock subscriptions, This cannot be done. I t  
has been held by a court of high authority that capital stock or shares, 
especially the unpaid subscriptions, constitute a trust fund for the benefit 
of the general treasury of a corporation. A stockholder indebted to an 
insolvent corporation for unpaid shares cannot, therefore, set off against 
this trust fund for creditors a debt due him by the corporation. The 
fund arising from such unpaid shares must be equally divided among all 
the creditors. The relations of a stockholder to the corporatioii and to 
the public who deal with the latter are such as to require good faith and 
fair dealing i n  every transaction between him and the corporation of 
which he is part owner and controller, which may injuriously affect the 
rights of creditors or of the general public, and a rigid scrutiny will be 



I N  T H E  SUPREME COURT. [I73 

DRUG Co. v. DRUG Go. 

made into all such transactions in  the interest of creditors. Sawyer v. 
Hoag; 17 Wall., 610, 624 (21 L. Ed., pp. 731, 732). And the same 
Court afterwards said: "The directors of a company are incompetent 
to release an  original subscriber to its capital stock, or to make any 
arrangement with him by which the company, its creditors, or the State 
shall lose all the benefits of his subscription. Conditions attached to 
subscriptions which, if valid, lessen the capital of the company, are s 
fraud upon the grantor of the franchise and upon those who may become 
creditors of the corporation, and upon unconditional stockholders. The 
principle is not applicable to  a condition allowing a transfer of the stock 

originally subscribed to another party on his subscribing, where 
(514) no capital is lost by the transfer. I n  such case, if the transfer 

is made, the original subscribers are not, liable to creditors for 
the amount of the stock thus transferred." Putnam v. R. R., 16 Wall., 
390, 402 (21 L. Ed. 361). A shareholder cannot set off against his 
liability for a subscription to stock a debt due him by the corporation, 
the creditors being entitled to an equal distribution among them of the 
assets, and the allowance of such a set-off would violate this rule of 
equality. Sawyer v. Hoag, supra; Harulley v. Stutz, 139 U. S., 417; 
Cook on Stock and Stockholders ( 7  Ed.), sec. 193. 

The claim of a credit by T. A. Butner as to the amount paid by him 
on the Zimmerman stock cannot be sustained. He cannot thus bind 
other interested parties by such a transaction without their consent. 
The money was paid, not on his subscription, but on that of Zimmer- 
man. The principles already stated fully cover this exception. 

The reference in  Gilmore v. Smathers, supra, to the excessive sub- 
scription of stock did not apply to its legal effect with regard to credi- 
tors, or nonassenting stockholders, but was merely made for the pur- 
pose, as appears, of aiding the view then taken by the Court, that a pay- 
ment was intended, and not two subscriptions, as there would hardly be 
a subscription in  excess of the limit already fixed, unless i t  had been 
authorized. An apparent subscription above the normal limit would, 
therefore, be a circumstance tending to show that it was not really one 
and not intended as a new subscription, or as an addition to the stock, 
but stood for something else and represented one already made. 

The application for a jury to  t ry  the issue framed by S. F. Vance is 
disallowed. He  did not except to the reference, or otherwise save his 
right to  a jury. Driller Co. v.  Worlh, 117 N. C., 515; Ogden v. Land 
Co., 146 N. C., 443. 

There were numerous assignments of error by S. F. Vance and T. A. 
Butner, many of them substantially alike. We have stated the general 
principles which govern them, and they were all overruled, except the 
one to the refusal of the court to allow, as a payment on the subscrip- 



N. C.] SPRING TERM, 1917. 

t i o n  of 1 4 4  shares of stock ($3,600), t h e  amount  actual ly pa id  i n  on the  
list, a s  found  by  t h e  referee, which refusal  was  based on the  alleged 
incompetency of t h e  evidence. T h i s  assignment is sustained, and  t h e  
judgment  will  be modified accordingly, the costs of this  Court  t o  be 
taxed one-half against  the  plaintiff a n d  t h e  other half against the  de- 
fendants  jointly. 

E r r o r .  

Cited: Bassett v. Cooperage Co., 188 N.C. 513;  Redrying Go. v. Gur- 
ley, 1 9 7  N.C. 61;  Thompson v. Shepherd, 203 N.C. 314;  Hood, C o m ~ .  
of Banks, a. T m s t  CO., 209 N.C. 376;  Bartlett v. Hopkins, 235 N.C. 
167, 168. 

CITY OF CHARLOTTE T. JOHN B. ALEXANDER. 
(515) 

(Filed 16 May, 1917.) 

1. Municipal Corporations-Minutes - Contracts - Statutes - Par01 Evi- 
dence. 
d contract made by a municipality and the abutting owners on its street, 

respecting a n  improvement of the street, does not require, for its validity, 
that  i t  be entered in the minutes of the meeting of the duly constituted 
authorities, acting in  behalf of the municipality, in the absence of statutory 
provision requiring it, and may be shown by par01 evidence. 

a. Statute  of Frauds-Municipal Corporations - Street Improvements - 
Promise-Direct Obligation-Consideration. 

Where a statute prohibits a municipality from assessing the lands of 
adjoining owners upon a street exceeding 20 per cent of their value for 
its improvement, and the requisite number of such owners appear before 
the proper authorities a t  their regular meeting and propose that  the street 
be improved a t  a cost beyond the limit imposed, the same to be assessed 
against their lands, the spokesman promising to obtain a written waiver 
of their statutory right from the other owners and deliver them to the 
city, and in consequence the proposition is accepted and the improvement 
made : Hpld,  the promise made by the spokesma11 created a direct obliga- 
tion upon himself, founded upon the benefits to be received by him, and 
is not a promise to answer for the debt or default of another, falling 
within the meaning of the statute of frauds requiring a writing, etc. 

3. Same-Benefits-Estoppel. 
Abutting property owners who have contracted with a municipality that  

the latter exceed its statutory authority iil assessing their lands beyond a 
certain per cent of their value for street improvements, and to give it a 
written waiver of such right, are  estopped to deny the validity of the con- 
tract by accepting its benefits, and the "waivers," when obtained, are  
enforceable by the municipality. 
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CIVIL ACTION, tried a t  November Term, 1916, of MECKLENBURO, be- 
fore Justice, J. At the conclusion of plaintiff's evidence the court sus- 
tained motion to nonsuit. Plaintiff excepted and appealed. 

M. L. Ritch, C. D. Taliaferro, J .  W. Keerans for plaimtiff. 
Qafisler d Cansler for defendant. 

BROWN, J. The plaintiff sues to compel defendant to deliver to i t  
certain so-called waivers for street improvements i n  possession of de- 
fendant and to recover $7,504.83 for street paving assessments on account 
of the loss sustained by it, caused by the failure of the defendant, in  
violation of his promise, to procure and deliver to i t  agreements from 
all owners having property abutting on certain streets improved by the 

plaintiff, waiving the 20 per cent c l a ~ ~ s e  i n  the city charter and 
(516) consenting to pay the actual cost incurred by the city in  improv- 

ing s~aid streets; the judgment to be discharged upon the defendant 
procuring said agreements, without conditions or restrictions, duly exe- 
cuted, and delivery over to the plaintiff, or the payment of said assess- 
ments by the property owners. 

I t  appears in the pleadings and evidence that the city of C'harlotte 
had authority, upon petitions of citizens owning more than one-half of 
the frontage abutting on certain streets (including those in controversy) 
to adopt a system of laying out streets, etc., for permanent improvement, 
and equalize the assessments on the real estate to pay the cost thereof, 
as might be just and proper, provided that such assessments should not 
exceed the amount of special benefits to or enhancement i n  value of said 
property by reason of said improvements, or 20 per cent of the assessed 
taxable value thereof. 

That certain citizens, including the defendant, owning the requisite 
frontage abutting on the four streets in controversy, presented petitions 
to the board of aldermen in  March, 1912, asking that said streets be 
improved; that the defendant was especially interested therein, owning 
property abutting on three of same. That in  April, 1912, the bolard 
passed an ordinance declaring said streets permanent improvement dis- 
tricts; that nothing whatever was done by the plaintiff towards im- 
proving said streets until after 27 March, 1913; that on this date the 
defendant and other citizens owning property abutting on said streets 
appeared before the board of aldermen, the defendant acting as spokes- 
man, for the purpose of inducing the board to pave said streets. 

The plaintiff offered evidence and proposed to prove that "at a meet- 
ing of the board of aldermen on 27 March, 1913, the defendant and 
other citizens interested in said streets appeared at  a regular meeting of 
said board and were informed by the latter that on account of the cost 
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to improve said streets exceeding 20 per cent of the assessed taxable 
value thereof, 'as provided by the city charter (ch. 251, Private Lams 
1911, sec. 7) the streets could not be improved by the city unless agree- 
ments were obtained from all property owners abutting on said streets 
waiving the 20 per cent clause and agreeing to pay the actual cost for 
the work; that upon such statement the defendant, as spokesman for the 
petitioners, then and there at said meeting promised and agreed that 
if the said streets were ordered to be paved and the work done by the 
city he, personally, would guarantee to secure such agreements or waiv- 
ers from all the property owners m d  deliver over to the city; that the 
plaintiff acted and relied upon said promise and a t  said meeting passed 
a resolution or ordinance directing said streets to be paved, and they 
were so paved; that subsequently notice was given and assessments were 
made charging property owners with the actual cost of the work; 
that the contract was let and bonds issued; that defendant was (517) 
especially interested in  having said streets improved; that he was 
the owner of property abutting on three of said streets; that but for his 
promise and guaranty said streets would not have been improved." 

This evidence was excluded by the court, and plaintiff excepted. 
I t  appears that a waiver is a paper-writing buly executed by the 

property owner whereby he waives the limitation of 20 per cent in the 
city charter and approves and confirms the full assessment, being the 
cost of the improvement, and coven~ants and agrees to pay the same. 

I t  is admitted that the offer of defendant and the substance of what 
transpired between the aldermen and defendant was not taken down and 
entered on the minutes of the board. Plaintiff proposed to prove the 
transaction by the city clerk and others present a t  the meting. So far 
as the record in this case discloses there is nothing in the city charter 
requiring all such matters or transactions to be entered of record and 
making the minutes the only evidence. 

We are of opinion that the court erred in excluding the evidence. I t  
may turn out when the evidence is taken that the whole thing was mere 
declamation and did not amount to a contract, but we must consider it 
as it is presented in  the offer to prove. 
1. I t  is competent to prove such a contract by parol evidence. Neither 

plaintiff nor defendant will be prejudiced by failure of the clerk to 
enter i t  upon the minutes of the corporation. 

I n  2 Dillon Mun. Corp. (5 Ed.), scc. 557, it is said: "Par01 evidence 
to show facts omitted to be stated upon the record is receivable unless 
the law expressly and imperatively requires all matters to appelar of 
record and makes the record the only evidence. Thus, in a well con- 
sidered case in the Supreme Court of the United States it was held that 
the acts of a corporation might be proved otherwise than by its records 
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or some written document, even although it was its duty to keep a ftair 
and regular record of its proceedings." 

I n  Bank of U. 8. v. Dandridge, 12 Wheat. (U. S.), 64, Judge Story 
says: "Would the omission of the corporation to record its own doings 
h&e prejudiced the rights of the party relying upon the good faith i f  
an actual vote of the corporation? I f  such omission would not be fatal 
to the plaintiff in suits against the corporation (as in  our opinion i t  
would not be). i t  establishes the fact that acts of the cor~oration. not , , & 

recorded, may be established by parol proofs, and, of course, by pre- 
sumptive proofs; i n  reason and justice, there does not seem any solid 
ground why a corporation may not, in  case of the omission of its offi- 
cers to preserve a written record, give such proofs to support its rights 
as would be admissible in suits ,against i t  to support adverse rights. The 
true question i n  such case would seem to be, not which party was 

plaintiff ,or defendant, but whether the evidence was the best the 
(518) nature of the case admitted of, and left nothing behind in the 

possession or control of the party higher than secondary evidence. 
We do not admit, as a general proposition, that the acts of a corporation 
are invalid merely from an omission to have them reduced to writing, 
unless the statute creating i t  makes such writing indispensable as evi- 
dence or gives to them an obligatory force." 

The same rule is reoognized in U. S. v. Pilleborn, ? Pet. (U.  S.), 28. 
I n  8 Enc. Ev., 833, it is said: "Where it is sought to prove a con- 

tract existing between a municipal corporation and a private person, 
the fact that the municipal authorities have failed to keep proper record 
does not prevent proof of such contract by any competent evidence, not- 
withstanding the fact that the law requires them to keep a complete 
record of their official proceedings in  a proper book." 

The authorities seem to be i n  full accord to the effect that in the 
absence of a statutory requirement that a record must be made of a 
contract i n  order to render the same valid and binding, where a con- 
tract or agreement within their jurisdiction has been entered into by a 
municipal board and has been executed, the same may be established by 
parol testimony, although there may be no record in the minutes of the 
board. 

2. The contract of defendant need not be in  writing, as it is an 
original promise and does not come within the statute of frauds requiring 
a promise to pay the debt of another to be in writing. The statute does 
not apply to original promises or undertakings, though the benefit accrues 
to another than the promisor. Hospital 2;. Hobbs, 153 N. C., 188. 

I n  Peele v.  Powell, 156 N. C., 557-8, the Court said: "The obligation 
is original if made at  the time or before the debt is created, and the 
credit is given solely to the promisor, when the promise is for the bene- 
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fit of the iromisor and he has a personal immediate and pecuniary 
benefit in the transactions, etc." 

This rule is recognized and approved in Gainesville Hosp. Assn. v. 
R.  R. ,  157 N.  C., 461-2; Whitahur-st v. Padgel, 157 N .  C., 424-7; Cr&y 
v. Xtewnrt, 163 N. C., 536; Handle Co. 1 ~ .  Plumbing Go., 171 N. C., 503. 

The defendant in making such promise and guaranty was acting for 
himself as much as any one else. His promise was an original obliga- 
tion for value received by him from the city, to wit, the performing of 
the work on the streets in which he was vitally and personally interested. 
Therefore, he is liable upon his promise to the city, even though there 
was no writing. 

The streets would not have been paved but for the promise and 
guarantee of defendant to secure waivers and deliver them to 
plaintiff, upon which promise plaintiff relied. Although plaintiff (519) 
had the authority to pave the streets, i t  could not be compelled to 
do so, as the 20 per cent clause is the limit of assessments fixed by the 
charter, beyond which the plaintiff could not go except by the consent 
of the property owners. CharZoLte v. Br-own, 185 N.  C., 435. 

3. The wfaivers (copies of which are set out in  the record) are not 
nudum pactum, but are valid and enforcible by the plaintiff when duly 
executed and delivered. 

There is  no valid reason why citizens who wish to have their property 
improved by street paving may not expressly waive the charter restric- 
tion and contract with the city to pay the actual cost. There is nothing 
against public policy in such agreement. On the contrary, it conduces 
to the general improvement of the municipality. When such contracts 
are entered into with full knowledge by the property owner the law will 
not permit him to repudiate it after the work is done and he has received 
the benefits. This principle is approved by numerous authorities. 

The Supreme Court of Arkansas says, 171 S. W., 108 : "Where a 
property owner who was interested in the construction of a proposed 
improvement, the cost of which exceeds the statutory limit, executed an 
agreement obligating I~erself to pay the assessments, which would be 
uncollectible because in excess of the statutory limit, i n  consideration of 
a bonding ccmpany buying the bonds for the improvement, she is es- 
topped thereafter to set up the invalidity of the assessments or of the 
improvement districts levying them." See, also, Richcreek v. n/loormar~, 
42 N.  E., 943 (Indiana) ; Dunkirk v. Zehaer, 74 N.  E. (Indiana). 

I n  UcKnighi, v. Piffsburg, 91 Pa.  State, 273-6, the Court said: "The 
appellant made no objection to the grade or to the work as it progressed. 
The work was undertaken at her instance, anlong others, and for the 
benefit of her property, and her agents aided the contractor in hauling 
and furnishing material. Held, that she was estopped from coatrovert- 
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ing  the acts of the ci ty  a n d  i ts  contractor, even though the colltract under  
which the grad ing  w a s  done was void f o r  want  of power of a c i ty  t o  
execute it." 

"TQhen abut t ing property owners signed a petition for  a n  improre- 
ment, agreeing to p a y  such assessnlent irrespective of the  number of 
omnrrs of property signing the petition, they  a r e  estopped f r o m  setting 
u p  the constitutional l imitat ion of special benefits." Thorn ton  v. Cin- 
cinnati,  260 Ohio Cir.  Ct., 3 3 ;  City of Belfusl v. Wafer Co., 98 d t l . ,  
738, is a recent case containing a well considered opinion of the  Supreme 

Court  of Xaine ,  where the authorities a r e  collected a n d  r e ~ i e w e d .  
(520) In our  opinion, it is both good morals  and  sound law to hold 

t h a t  m-hen a person has  accepted the  benefits of a contract, not 
contra  bonos mores, h e  is estopped to question the val idi ty  of it. 

T h e  judgment of nonsuit is  set aside. 
Reversed. 

HOKE, J., concurs i n  result. 

Cited: Heccrne ?;. C'omrs., 188 S.C. 49; Olicer c. H i g h w a y  Corn., 194 
N.C. 384;  I n  r e  Assessment v. R. R., 196 N.C. 762; J o n e s  v. Durham, 
1 9 7  N.C. 1 3 3 ;  Wake Fores t  2.. Holcling, 206 S.C. 428;  Ins .  Co. v. Char- 
lotte, 213 N.C. 499, 500. 

W. P. HSSNON,  ADMIXISTRATOR. v. SOUTHERN POWER COXPBNY ET AL. 

(Filed 16 May, 1917.) 

1. Venue-Sonresidents-Municipal Corporations-Executors and  Adinin- 
istrators-Domicile-Statutes. 

Where the plaintiff sues a nonresident corporation and a municipal 
corporation jointly for the wrongful death of his intestate in  the county 
in which the intestate died domiciled, but a t  the time of commencing the 
action, by change made in the county line, the place of the domicile was 
in an adjoining countr, the qnestion of venue is ordinarily goverxed by 
the locus a t  the commencement of the action. Revisal, see. 421. 

2. Executors and Administrators-Letters-Proper County-Statutes. 
Semble, Revisal, see. 16 ( I ) ,  requiring letters of administration to be 

taken out in the county of the death of deceased, means such county 
wherein this locality is situate a t  the time of taking out the letters. xlien 
by statute such change has been made. 

3. Executors and Administrators-Venue-Domicile of Intestate. 
Where an administrator ines to recover for the death of his intestate 

transpiring in a different connty from that  of his own residence, he may 
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bring his action in the latter county; though it  is otherwise when the 
personal representative is the party defendant. 

4. Venue-Foreign Corporations-Executors and Administrators-wrong- 
f u l  Death-Statutes. 

A foreign corporation may be sued by an administrator for the wrong- 
ful death of his intestate either in the county wherein the cause of action 
arose or that of the personal representative of the deceased. Rerisal, 
see. 423. 

5. Venue-Municipal Corporations-Officials-Wrongful Death-Executors 
and  Administrators. 

The requireinent of Revisal, see. 421, that  action against a municipal 
officer be brought in  the county of the municipality, applies to actions 
on official bonds, and not against municipal corporations except as falling 
under Rerisal, see. 420 ( 2 ) ,  which is inapplicable to actions by a n  admin- 
istrator to recover for the wrongful death of his intestate. 

6. Venue--Statutes, General-Special - Exceptions - Municipal Corpora- 
tions-Executors and  Administrators. 

Rerisal, see. 420, providing, among other things, that  a n  action against 
a public officer be brought in  the county wherein the cause of action arose, 
subject to the power of the court to change the place of trial, Revisal, 425, 
is general in its terms, and Revisal, src. 424, should be construed a s  a n  
exception thereto, allowing a n  administrator to sue a t  his election in his 
own county for the wrongful death of his intestate. 

7. Venue-Public Policy-Statutes-Conflicting Laws. 
As a general rule, when not prohibited by public policy expressed by 

statute, a resident party seeking the aid of our courts may select the 
forum; and this should prevail when the statutory provisions respecting 
the venue a re  conflicting. 

APPEAL b y  defendant f r o m  Cline ,  J., a t  M a r c h  Term, 1917, of (521) 
GASTON. 

T h i s  action was begun i n  Gaston against  the Southern Power Com- 
p a n y  and the  town of Kings  Mounta in  a s  joint  defendants, to  recover 
damages f o r  the  wrongfuI death of plaintiff's intestate, which occurred 
f r o m  coming in contact wi th  a live wire. T h e  Southern Power Com- 
p a n y  is  a nonresident of th i s  S ta te  and  t h e  town of K i n g s  Mounta in  i s  
a municipal  corporation located i n  Clevela~ed.  T h e  plaintiff qualified 
as  adnlinistrator of h i s  intestate, who  was a resident i n  terr i tory which 
a t  his death l a y  in Gaston, bu t  "at the  commencement of the  action" 
lay i n  Cleveland by reason of a change i n  the  county boundary. 

A t  M a r c h  Term, 1917, of Gaston, which was  the appearance te rm,  
the  defendant  the  town of Kings  Mountain,  i n  due t ime and  before 
answering, filed a wri t ten motion t o  remove this  cause to  Cleveland f o r  
trial.  T h e  other  defendant  objected to  the  removal of this  cause to 
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Cleveland. The court overruled this motion to remove, and the town 
of Kings Mountain appealed. 

Gwynn & Hannon and Mangum d V'oltz for plaintiff. 
0. Max Gardner, J .  R. Davis, and Ryburn & Hoey for defendant. 

CLARK, C. J. The death of the plaintiff's intestate, 16 August, 1916, 
was caused by contact with a live wire in that part of the town of Kings 
Mountain which at that time lay in  the county of Gaston, but when 
this action was instituted on 6 February, 1917, the Legislature had 
changed the county line so that all the town lay in Cleveland. The 
question of venue is governed by the locus "at the commencement of the 
action." Revisal, 424. 

Letters of administration should be taken out i n  the county where the 
deceased was domiciled a t  the time of his death. Revisal, 16 (1). We 

are inclined to think that this means i n  the county in which the 
(522) locality of his death is situated a t  the time letters of adminis- 

tration are applied for, for that is the county which, at that 
time, has jurisdiction to issue the letters. I n  this case the plaintiff has 
taken out letters of madministration both in Gaston and in Cleveland. 
However, a personal representative can bring an action at his election 
in  the county in which he personally resides, though i t  is otherwise when 
he is sued in  that capacity. Whit fo~d v. Ins. Co., 156 N. C., 42 ; Smith 
v. Patterson, 159 N. C., 138. 

Revisal, 423, authorizes an action against a foreign corporation, 
either in the county in which the cause of action arose (which here is 
Cleveland, at the time of the commencement vf the action) or in the 
county in  which the plaintiff resides (which here is Gaston). 

The defendant, however, contends that when the action is against a 
municipal officer the action must be brought, under Revisal, 421, in the 
county of Cleveland, but that section applies only in actions upon official 
bonds, and not against municipal corporations as such, except in oases 
falling under Revisal, 420 ( 2 ) ,  which is not the case here. 

The defendant, therefore, has no ground on which to base his motion 
to remove, Cecil v. High P&n,t, 165 N.  C., 431, unless Revisal, 420, 
controls, which provides that the cause '(must be tried in  the county 
where the cause of action arose," subject to the power of the court to 
change the place of trial, under Revisal, 425. 

I t  is true that here the "cause of action arose" in a locality which 
"at the beginning of this action" was situated in the county of Cleve- 
land. But we think that Revisal, 420, being a general provision the 
provision in 424 giving the plaintiff the right to select the forum must 
be "construed as an exception to its provisions." Cecil v. High Point, 
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165 S. C., 431, i n  which the matter is fully discussed and we think 
properly settled. Otherwise the two provisions are irreconcilable. We 
think the later  statute, 424, is an  exception to the general rule laid 
down in  Revisal, 420. 

Unless the sections subsequent to 420 are intended as exceptions to 
the general rule prescribed in  Revisal, 420, they would Be nugatory in 
all cases of conflict. Besides, it is a general rule as to venue that  unless 
clearly denied by public policy expressed by statute, the party seeking 
the aid of the court, the plaintiff, should select the forum. This is 
founded upon the reason of the thing and should prevail when, as here, 
there is a n  apparent c o d i c t  i n  the provisions of the statute. 

The  denial of the motion to remove to Clereland, as  a matter of 
right, is 

Affirmed. 

Cited: Latham v. Latham, 178 N.C. 1 4 ;  Young c. Uauis, 182 S.C.  
203; 'Vnughan v. Fallin, 183 N.C. 328; Xoniford e. Simmons. 193 N.C. 
325; Palmer v. Lowe, 194 N.C. 707; Lazvson L-. Lungley, 211 N.C. 530; 
Godfrey v. Power  Co., 223 K.C. 650; Godf~cy u. Power Co., 224 S.C. 
660; Wiggins v. Trust Co., 232 S . C .  396. 

LOXG CREEK D1tAISdC:E DISTRICT ET ALS. V. IT. F. HUFFSTETLEI<. 

(Filed 16 May, 1917.) 

1. Drainage Districts-Constitutional Law-Assessments - Appeal - Due 
Process. 

Where a statnte relating to a drainage district provides for the assess- 
ment on the lands therein, and a n  appeal therefrom by the owner within 
ten clays after the amount has been fixed, does not deprire the owner of 
"due process" guaranteed by the Constitution. 

2. Drainage Districts--4ssessments - Liens - Personal Liability - Judg- 
ments-Limitation of Actions. 

An assessment upon the lands of an owner within a statutory drainage 
district, made only a lien upon the lands, does not impose a personal 
liability on the owner; and where the statute declares the lien "as a 
special tax on the land," the action prorided by the statnte to collect the 
assessment is as one upon a judgment to foreclose a lien, Revisal, see. 
2866, a1-d is not barred within ten years. 

CIVIL ACTION, tried before Justice, J., at December Term, 1916, of 
GASTOX. 
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This is an action commenced in the Superior Court to enforce the 
collection of $192.40 assessed against the land of the defendant for 
drainage purposes by the conimissioners of the Long Creek Drainage 
District. 

The district was created under Chapter 25'7 of the Public-Local Laws 
of 1911, which defines the district and the powers of the commissioners. 
Anlong other things, i t  empowers the commissioners to assess the lands 
in the district according to benefits, and that after such assessment that  
notice be given to each landowner, who shall h a ~ e  the right ~vi th in  ten 
days thereafter to appeal to the Superior Court of Gaston County from 
the assessment and classification of his lands. 

I t  is also provided i n  section 8 as follows: 
.'See. 8. The said board of commissioners shall have power either to 

prosecute said work to completion and assess to each landovner his 
proportion of the actual cost thereof, or to estimate as accurately as 
may be the probable cost of such work, and assess to each landowner 
his proportion of such probable cost, to be collected during the progress 
of said 11-ork; and, if such estimate shall be found to be insufiicient to 

+sment pay the cost of such mork in full, to make such additional asse-: 
from time to time as shall be necessary to raise the full amount of the 
cost of such mork. And the  chairnian of the said board of commission- 
ers shall have power, and i t  shall be his duty, to institute an  action in  
the Superior Court of Gaston County in  the name of the board of 

commissioners against any landowner who fails or refuses to pay 
(524) his assessment, and shall prosecute same to judgment, and the 

process of the collection of such judgments s l~al l  be as proricled by 
lam in  ciail actions; and all assessments made hereunder are hereby 
declared to be a lien as for special tax up011 the land of the l ando~mer  
within said district, to be due and payable w-ithin (30) days after notice 
thereof in writing has been given by the said board of comnlissioners 
to said landomier." 

The conznlissioners made the assessment in accordance with the pro- 
visions of the act i n  Noveniber, 1911, and assessed against the land of 
the defendant $192.40, which was duly entered upon the record kept 
by the commissioners, and of which due notice i ~ a s  g k e n  to the de- 
fendant. The defendant did not appeal from the assessment. 

His  Honor instructed the jury to answer the issue in favor of the 
plaintiff, and the defendant excepted, contending : 

1. That  the act under which the plaintiff proceeded was unconstitu- 
tional. 

2. Tha t  the amount involaed being less than $200, the Superior Court 
had no jurisdiction. 

5 74 
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3. That the action is to recover a liability created by statute and is 
barred within three years. 

His  Honor held against the contention of the defendants and entered 
judgment in favor of the plaintiff, and the defendants excepted and 
appealed. 

8. J .  Durlzam and iVangum d2 IVoltz for p la in t i f .  
George Ti'. Wilso?z and A. C.  Jones  for defendant. 

ALLE~Y, J. The questions raised by this appeal are settled against 
the defendant by Canal Co. v. Il'hitley, 172 N. C., 100, in v-hich it was 
held that 2 statute in its essential features like the one before us was 
constitutional, and that the right to appeal to the Superior Court from 
the assessment levied constituted "due process." 

The same case also decided that the assessme~lt "is not a debt and 
does not arise ex contractu. I t  is not a personal liability of the land- 
owner to be collected by execution, as against which he ~ o u l d  be entitled 
to a homestead. I t  is a statutory charge upon the land, and must be 
collected by proceedings i n  rern in a court having equitable jurisdiction, 
unless some other method is provided by the statute. I f  the land 
benefited is insufficient in value to pay the assessn~ent in full, the re- 
mainder cannot be collected out of the other estate of the lando~~ner." 

The assessment roll when made up and not appealed from is in effect 
a judgment, which is declared by the statute "to be a lien as for 
special tax upon the land of the landowner," and the action ia one (525) 
upon a judgment to foreclose a lien, analogous to the remedy 
given for the collection of taxes. Revisal, sec. 2866. 

I f  so, the action is not barred, as it falls within the statute of limita- 
tions barring actions upon judgments within ten years, and the statute 
providing that an action on a liability created by statute shall be brought 
~vithiiz three years has no application. 

I t  nas, however, erroneous to render a personal judgment against the 
defendant, as the land is the debtor, and the judgment nil1 be modified 
by striking out the judgment against the defendant and b y  directing 
that the land be sold to pay the assessment, with interest thereon, and 
costs. 

The costs of this Court will be paid equally by the plaintiif and the 
defendant. 

Xodified and affirmed. 

Cited:  Commission 1;. Epley, 190 N.C. 673; Igiglz P o i ~ ~ t  v. Cflinard, 
204 N.C. 151 ; Wilkinson v. Boomer,  217 N.C. 221 ; Charlot fe  v. I?avan- 
auyh, 221 N.C. 267; Xesbi i t  v. Kafer, 222 N.C. 52;  Baleigk v. B a n k ,  
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223  N.C. 289, 292, 303, 307, 308, 313;  Apex c. Templeton, 223 N.C. 
647. 

FLORESCE C. SATTERWHITE AKD Husnnn-D, PRESTOS SATTERWHITE, 
r. WILLIAM 1,. GALLA4GHER. 

(Filed 16 May, 1917.) 

1. Husband and Wife-Deeds and Conveyances-Contracts to  Convey- 
Separate Examination. 
d contract to convey lalids of a married cannot be specifically 

enforced against her unless her privy examination has been taken to the 
instrument. though, on breach established, a n  action for damages may lie. 

2. Eqnity-Cloud on Title-Suits to  Remove-Statutes. 
Our statute has enlarged and broadened the old doctrine of permitting 

wi t  to remove a cloud upon title to lands, and affords the remedy wherever 
one owns or has an estate or interest in real property, whether he is in  
o r  out of possession, and another sets up a claim to an estate or interest 
t l i~ re in  ml~ich purports to affect adversely the estate or interest of the true 
onner. whether by way of claim of a n  enforceable parol trust, leases not 
required to be in  writing, existent records or written instruments, that  
are  1-easoaably calculated to burden and embarrass such owner in  the 
full enjoyment or disposition of his property a t  a fair  market value; the 
statute affording a remedy by disclaimer when the party does not in fact 
clxinz the "adverse interwt" which is alleged to be a cloud on the title of 
the true o~vner. Revisal, sec. 1839; Public Lams 1903, ch. 763. 

3. Same-Husband and Wife-Separate Examination-Registration. 
A contract to conrey the lalids of the n7ife, signed by her and her hus- 

hand, bat  without having taken her privy examination, when recorded 
is a cloud upon her title to the lands and subject to her suit to remove 
the same, as  such, within the intent and meaning of our statute, Revisal, 
iec. 1.589; though she be and remain in possession of the land. 

CLARK, C. J., dissents. 

(526) CIVIL ACTIOK, heard 011 denlurrer before Justice, J., a t  M a r c h  
Term, 1917, of RBXDOLPH. 

T h e  action was instituted by f eme  plaintiff and  her  husband against 
defendant, and  the  complaint alleged i n  effect tha t  she TI-as the owner 
and  in poy~e,sion of 2,400 acres of land i n  Randolph  County, X. C., 
k n o ~ m  as Fa i rv iew Kennels;  that  she h a d  entered into a contract to  
convey the same t o  defendant a t  the contract price of $180,000, in par-  
t ia l  payments, and  she a n d  her hu&and h a d  signed and delivered a 
wri t ten agreement t o  t h a t  effect, witnessed by  one J. M. Millikan, and  
t h a t  defendant, asserting a n  interest in said property adaerse to plain- 
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tiff's o~vnership, had caused said instrument to be proved by said wit- 
ness and put on the registry of Randolph County, and that ssid jeme 
plaintiff n as then and is now a married woman, and her p r i y  examina- 
tion of said contract had never been taken as required by Ian-, and, on 
the facts the contract in question constituted a cloud on her title or an 
adverse claim to her property within the meaning of our statutes con- 
trolling the matter. 

The defendant, having first alis~vered, asserting his rights under the 
contract and demanding damages for a breach thereof, was afterwards 
allowed to nithdraw the said counterc'laim without prejudice and enter 
a demurrer. There was judgment sustaining the demurrer and dismisb- 
ing the suit on the ground that as specific performance of the contract 
could not be enforced no cause of action was stated; and plaintiff, haxing 
duly excepted, appealed. 

Britfain d2 B~ittain for plaint i f f .  
Broolcs, X a p p  62 7Villian.z~ for clefenclnnt. 

HOKE, J., after stating the case: T e  have held, in W a ~ r e n  c. Dad, 
170 S. C., 406, that under our constitution and statutes applicable, a 
contract of this character could not be specifically enforced against a 
feme covert for lack of her privy exan~ination, though, on  breach estab- 
lished, she might be subjected to an action for damages, and the question 
is x~hether, under the conditions presented, the plaintiff, owner and in 
possession of the property, can proceed to have defendant's claim in- 
quired into and determined under and by virtue of section 1589, Re~isal ,  
as an "adrerse claim" within the intent and meaning of the law. 

The old action to remore a cloud from title mas an equity suit giren 
the ovmer to enable him to reliere his property from an existent claim 
or encumbrance wrongfully set up against i t  when conditions r e r e  such 
that an action at law would not lie; and it was usually required that 
in order to maintain it the owner should be in possessio~i or control of 
the property and that the claim in question should he apparently good, 
and requiring the presentation of evidence to upset it. Some of 
the courts more than others seemed at times reluctant to permit (527) 
the use of this remedy, or rather they were very insistent that the 
limitations they had placed upon i t  should be closely adhered to, and 
there were decisions on the subject, some of them in this jurisdiction, 
which, while they mere probably in accord with precedent, were con- 
sidered too restrictire on the rights of the owner in the use and enjoy- 
ment of his property, amountilzg at times to a denial of relief to ~i-hich 
he was justly entitled. Referring to the unfortunate tendency of some 
of these rulings, Mr. Pomeroy, in his work on Equity Jurisprudence, 

577 
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makes comment as follows: "In the absence of statutes giving prima 
facie validity to deeds or other proceedings, the following doctrine seems 
to be sustained by the great majority of the American decisions: Where 
the instrument or proceeding constituting the alleged cloud is absolutely 
void on its face. so that no extrinsic evidence is necessarv to show its 
invalidity, and where the instrument or proceeding is not thus void on 
its face, but the party claiming under it, in order to enforce it, must 
necessarily offer evidence which will inevitably show its invalidity and 
destroy its efficacy, in each of these cases the court will not exercise its 
jurisdiction either to restrain or to remove a cloud, for the assumed 
reason that there is no cloud. While this doctrine may be settled by 
the weight of authority, I must express the opinion that i t  often oper- 
ates to produce a denial of justice. It leads to the strange scene, almost 
daily in  the courts, of defendants urging that the instruments under 
v-hich they claim are void, and, therefore, that they ought to be per- 
mitted to stand unmolested, and of judges deciding that the court cannot 
interfere because the deed or other instrument is void, while from a 
business point of view every intelligent person knows that the instrn- 
nlent is a serious injury to the plaintiff's title, greatly depreciating its 
market value, and the judge himself who repeats the rule would neither 
buy the property while thus affected nor loan a dollar upon its security." 
3 Pomeroy, sec. 1399. 

To prevent these untoward results and with a view of enlarging the 
scope of the remedy in  proceedings of this character, the Legislature, 
in 1893, chapter 6, enacted a statute proriding (sec. 1)  that an action 
may be brought by any person against another who claims an interest 
in real property adverse to him, for the purpose of determining such 
adverse claims. Section 2 : That if defendant in such action disclaini 
in his answer any interest or estate in the property or suffer judgment 
to be taken against him without answer, the plaintiff cannot recover 
costs,)' etc. 

The remedy mas further enlarged by chapter 763, Laws 1903, being 
extended to include the lien from docketed judgments, the entire law 

applicable being fully expressed in Pell's Revisal, see. 1589. 
(628) Raving reference to the broad and inclusive language of the 

statute, the mischief complained of and the purpose sought to be 
accon~pl i s l i~ ,  me are of opinion that the law, as its terms clearly im- 
port, &as clesigned and int&ded to afford a remedy wherever one owns 
or has an estate or interest in real property, whether he is in or out of 
possession, and another wrongfully sets up a claim -to an eatate or 
interest therein which purports to affect adversely the estate or ixterest 
of the true owner and which is reasonablv calculated to burden and 
embarrass such owner in the full and proper enjoyment of his proprie- 
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tary rights, including the right to dispose of the same at its fair market 
value. And it should and does extend to such adverse and wrongful 
claims, whether i n  writing or parol, whenever a claim by parol, if 
established, could create an interest or estate i n  the property, as in  case 
of a parol trust or a lease not required to be in  writing. And it should 
be allowed, too, when existent records or written instruments reasonably 
present such a claim, the statute preventing all hardship in such cases 
by its provision that if the holder does not insist on the same in  his 
answer or does not answer at  all, the plaintiff shall pay the costs. 

The interpretation we have given is very clearly indicated, if i t  
was not so expressly held, in R u m b o  v. B i g .  Co., 129 N. C., 9, where 
an action of this sort was sustained as against a wrongful claim, adverse 
to the true owner, the claim being made under a lease or written instru- 
ment which was void under our decisions. Referring to  the change 
wrought by the statute, the present Chief Jus t i ce ,  delivering the opinion, 
said: "The defendant strenuously argued the equitable doctrines form- 
erly applicable, but we need not discuss their application here, for this 
is not an equitable proceeding. I t  is an action given by statute. Laws 
1893, ch. 6. I t  was because the General dssembly thoug.ht the equitable 
doctrines (as laid down in Busbee u. iVacey,  85 N.  C., 329, and Busbee  
v. Lewis ,  ibid., 332, and like cases) inconvenient or unjust that the 
above act of 1893 was passed. I f  defendant had, as permitted under 
section 2 of said act, disclaimed any interest in  the property, judgment 
could not have gone against him for costs. But  having asserted his 
claim and lost, he cannot now plead the invalidity of his own claim as 
ground to dismiss the action.'' 

Considering the record in  view of the statute now controlling the 
matter and its proper construction, i t  is clear, we think, that the plain- 
tiff is entitled to relief, it appearing that she is the owner and in  posses- 
sion of a valuable tract of land and defendant is asserting an invalid 
claim therein under a written instrument which has been put on the 
registry of the county and purports to create an interest in  her property 
in his faror. I t  is a claim that would naturally arouse serious inquiry 
and is well calculated to hinder plaintiff in any effort to dis- 
pose of her property at  its real value. As a matter of fact, i t  (529) 
does not appear on the face of the instrument that the plaintiff 
is a married woman, and under d l  considered decisions, both on the 
statute and under former decisions, plaintiff should have judgment 
relieving her property of such a claim. K i n s m a n  v. Spokane ,  20 Wash., 

118; Sfoddurcl  v. Burge, 53 Gal., 394; J o h n s t o n  v. Cooper, 10 Tenn., 
524; W a l d r o n  v. H a r v e y ,  54 W. Va., 609; Rec tor ,  C h u r c h  Wardens ,  and  
V e s t r y m e n  of Xt. S t ephens  Protes tant  Episcopal  C h u r c h  of t h e  C i t y  of 
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N .  Y.  v. Rector, Church Wardens, and '17estrynzen of the Church of 
Transfiguration of the City of S. Y., 201 N. Y., 1. 

There is error, and this will be certified, that the demurrer be over- 
ruled and defendant allowed to answer over if so aduised. 

Reversed. 

CLARK, C. J., dissenting: m e  held in Warren v. Dad, 170 X. C., 406, 
that a married woman can make any contract that she could make if 
unmarried, and make her property, real and personal, liable, without 
privy examination and without charging the same upon any specific 
property. I f  this were not so, then it would have been necessary to 
have held the ((Nartin" Act, Laws 1911, ch. 109, null and void, though 
in full conformity with the Constitution of 1568, which emancipated 
married women as to property rights, making them mi juris and prorid- 
ing that as to their property, whether owned by them at the time of 
marriage or acquired thereafter in any manner, they should have as 
full control ('as if they were unmarried," save only that the husband's 
assent is required as to conveyances. Walker v. Long, 109 E. C., 510. 

This Court has always held that the husband's witnessing a convey- 
ance made by his wife is a sufficient ('assent," Jennings v. Hinton, 126 
N. C., 48; or writing a letter, Erinkley v. Ballunce, ib., 393; or signing 
the deed without express assent, Jones 11. Craigmiles, 114 N.  C., 613, 
and many other cases. I n  the present case the husband fully concurred 
in the paper by signing it, and it having been recorded, the defendant 
is entitled to specific performance and the plaintiffs are not entitled to 
hare such contract canceled as a cloud upon title. 

The requirement of "privy examination7' cannot be added to the con- 
stitutional provision which authorizes a married woman to comey sub- 
ject (as said in the concurring opinion in Warren c. Dad,  170 K. C., 
at pp. 413-415) to only one restriction, "the written assent" of the hus- 
band, for no other clog or requirement can be added. 

The privy examination was imposed at a time when married rvomen 
had no such right, and mas probably in ad^-ertently brought forward in 
the codifications of the laws. Though copied in the "Martin" Act, it 
should be held subordinate to the change in the Constitution in regard 

to the freedom of married women to convey their own property 
(530) with merely "the written assent" of the husband. Hence the 

privy examination can be required only when the wife joins in 
the conveyance by the husband of his own property, by way of release 
of her contingent right of dower, which is given and can be taken away 
by the Legislature. Even in that case, it is useless, as the husband in  
fact selects the justice of the peace. I t s  retention, after its abolition in 
England and all our sister States (except four) is nothing more than 
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a curious instance of mental inertia except to those who deem i t  little 
short of a standing insult to all husbands and wives, based upon the 
legal assumption thus made that husbands, in this State, will influence 
their wives by improper means, or cheat or bully them, and that wives 
by such means can be made to assent to conveyances unless protected 
by a magistrate selected by the husband. 

The aggregate expense and annoyance of privy examinations, useless 
as they are, is no small consideration. 

The Constitution requires privy examination of the wife only when 
she joins in the conveyance of the husband's "allotted" homestead, which 
is an implied abolition of it in all other cases: I~zclusio un iw,  exclusio 
alterius. 

The deed of a married woman, without privy examination, is color 
of title, P e r q  v.  Perry, 99 S. C., 270. As, in this ease, the husband 
joined in the contract to convey, it is a valid contract, and the court 
be101~-, it seems to me, properly held that the plaintiffs had not stated 
a cause of action for cancellation. 

Cited: P,ozuer Co. v. Power Co., 175 3T.C. 684; Byrd v. Byrd, 176 
N.C. 115  ; Loven, ?j. Roger, 178 N.C. 5 8 2 ;  Bank v. Sumner, 187 X.C. 
764; Hardware CEO. v. Cotton Go., 188 N.C. 445; Plotkin 21. Bank, 188 
N.C. 7 1 6 ;  Tise v. Hicks, 191 K.C. 613; Vick v. Winslozo, 209 N.C. 542; 
Xaynnrd c. Holder, 216 N.C. 524; Fisher c. Fisher, 217 N.C. 74; Ram- 
sey v. Ranzsey, 224 N.C. 113; Wells u. Clayton, 236 N.C. 107; Bwbee v. 
Edwards, 238 N.C. 221; P~essly  2%. Walker, 238 N.C. 734. 

KdSCT EASELEY v. GILES EASELCY. 

(Filed 16 Xar ,  1917.) 

Marriagr and Divorce-Alimonj*-Findings-Appeal and Emor-Statutes. 
To sustain on appeal an ordcr of the triai judge allowing alimony to  

the 15-ife pendente Tite, in an action for dirorce a ?ne?zsa, i t  is necessary for 
the judge to have found the facts, upon conflicting evidence, upon which 
he  had based his order; and his finding only that the plaintiff had made 
out n prima facie case of abandonment is insufficient. Revisal, see. 1666. 

CITIL ACTIOK to obtain a divorce from bed and board on account of 
abandonment, heard on motion for alimony pendente lite, before Fe~gu-  
son, J., at December Term, 1916, of BURKE. 

There was judgment allowing alimony, and defendant, having duly 
excepted, appealed. 

581 
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(531) No counsel for plaintif.  
Avery & Hufrnan for defendant. 

HOKE, J. The complaint, properly verified, seems to contain facts 
sufficient to justify a decree on the ground claimed, and on motion for 
alimony pendente Zite there were supporting affidavits on the part  of 
plaintiff and very full affidavits in denial on the part of the defendant. 
After argument of counsel and on consideration of the affidavits, there 
was decree allowing alimony, the court adjudging that the "plaintiff 
has made out a prima facie case on the issue of abandonment." This 
statement contained in his Honor's judgment is all the finding that was 
made by him on the question submitted, and, in  our opinion, i t  is 
entirely insufficient to sustain the order allowing alimony. The statute 
controlling the question, Revisal, see. 1566, provides that on a hearing 
of this character alimony should be allowed when plaintiff shall, in  her 
complaint, set forth such facts "which upon application for alimony 
shall be found by the judge to be true and to entitle her to the relief 
demanded in the complaint," and in numerous decisions construing the 
statute i t  has been held that the judge must find the essential and issuable 
facts and set them out i n  detail so that this Court can determine from 
the facts as found whether the order for alimony can be upheld as the 
correct legal conclusion. Gamed v. Garsed, 170 N. C., 672; Moody v. 
Moody, 118 N. C., 926; Lassiter v. Lassiter, 92 N. C., 129; Morris v. 
Morris, 89 N .  C., 113. I n  Moody's case i t  was held: "An order allowing 
alimony is erroneous if made without a finding of facts by the judge." 
I n  Lassiter v. Lassiter, supra, it was held: "In applications for alimony 
pendente lite it is competent for the husband to controvert the allegations 
of the complaint by affidavit or answer, and the judge must find the 
facts and set them forth in the record." While these findings and the 
order predicated thereon are not finally conclusive on the parties nor 
receivable in evidence on the trial of the issues before the jury, unless 
modified on further notice and hearing, they are conclusive for the pur- 
poses of the motion, and, operating as they do to presently deprive a 
defendant of his property, they should be decided and set out in con- 
clusive form and in such detail that the appellate court, as stated, may 
be able to determine whether they justify the order made. We have 
frequently held that the term "prima facie" is  evidential and not con- 
clusive. P u r d u r e  Co. v. Express ga., 144 N. C., pp. 639-644; Stewart 
v. Carpet Co., 138 N. C., 60; Womble v. Grocery Co., 135 N. C., 474; 
and the findings of his Honor in the present case are defective both i n  
failing to find and set out the relevant facts and in finding that the 
allegations were only prima facie established. 
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There is  error, and  th i s  will  be certified, that the  judgment (532) 
award ing  al imony be set aside and the questions a n d  cause be 
proceeded w i t h  in accordance with law. 

E r r o r .  

Cited: Allen v. Allen, 180 N.C. 469; ,$ioore 2). Noore, 185 X.C. 334; 
Hortort v. Horton, 186 N.C. 333; Price v. Price, 188 K.C. 641; JIc- 
illanus v. ~VcManus, 191 N.C. 142; Goodman 21. Goodman, 201 N.C. 
809 ; Newell v. Newell, 202 N.C. 255. 

MAGGIE MOORE v. GENERAL SCCIDEIVT. FIRE, AND LIFE 
ASSURANCE CORPORATIOX, LILIITE~. 

(Filed 16 May, 1917.) 

1. Insurance, Accident-Premiums-Payment. 
A provision in a policy of accident insurance requiring prompt payment 

of the premiums as  they fall due or that  the insurer will not be liable for 
an injury received during a period within which the premium has not 
been paid, so pertains to the essence of the contract a s  ordinarily to re- 
quire strict observance of it, u~iless the assurer waires conipliance of the 
assured therewith in some recognized manner. 

2;. Same-Waiver. 
T h e r e  the insurer has so habitually failed for snch time in the past to 

insist upon prompt payment of the premiums of an accident ins~~rance  
policy a s  to have misled the insured to believe that strict compliance 
would not be enforced, and an accident co~ered  by the policy occi~rs a day 
after a premium has become due, which was remitted to the company on 
the day thereafter, stating on the check that i t  was for the payment of a 
three months period, the acceptance of the checli by the insured and its 
premium receipt duly issued, taken in connection with the evidence of the 
"prior and long-continued course of dealing," is sufficient to be submitted 
to the jury upon the question of the waiver by the insurer of the condition 
stated i n  the policy, and to sustain a verdict in favor of the beneficiary 
after the death of the insured. 

3. Same-Separate Benefits-Death-Noticc. 
Where under the provisions of a p o l i c ~  of accident insurance certain 

benefits a r e  to be paid to the insured, with distinct proviqion that  in case 
of accident resulting in death a certain sum is to be paid a beneficiary, 
the  latter, during the lifetime of the insured, is not recluired to give the 
ten days notice of the injury which resulted in  his death, but only the 
notice provided for  from the time of the latter event; the interpretation 
of the policy being that the assured and the beneficiary shall each give 
notice of the event upon which his claim depends. 
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4. Same-Proof of Death-Evidence-Questions for Jury-Trials. 
Where the beneficiary under an accideut policy promptly notifies the 

insurer of the death of the insured from an  accident, and of his claim 
nnder the policy. requesting the proper blanks fnrnished for the proof of 
death; and the insurer sends only a disability blank, but which the bene- 
ficiary has filled out and returned, containing the statement of the attend- 
ing physician. ~ ~ i t h  all necessarF information, and though informed of 
i t \  nlistalie the insurer continues therein in its correspondence, and does 
not send the blank applicable, the beneficiarg offering a t  all times to snp- 
ply ~ r h a t e r e r  information the insurer required: IIebd, e~idence  sufficient 
of a con~pliance with the prorisioll of the policy requiring notice within 
ten days, and the filing of process, to be submitted to the j u r ~ .  

5. Insurance, Sccident-Proof of Death-Stipulati~ns a s  to Suit-Waiver. 
T h e r e  an insurer denies all liability nnder its policy of accident iu\ur- 

awe,  covering the death of the insured, and refuses to proceed with the 
investigation respecting it, i ts action i b  a waiver of its requirements as 
to the proof of death and the clause in the policy forbidding the bringing 
of any suit upon it  until after the three months from the filing of the 
proofs. 

6. Insurance, Accident-Benefits-Independent Provisions. 
Where a policy of accident insurance by its terms prohibits a recovery 

of the insured was not %-holly and continuously disabled from the date 
of the accident, and there is also a n  independent liability created for a 
beneficiary in case the accident results in death, in an action upon the 
latter brought by the 'beneficiary the question of immediate. total, and 
continnous liability is not included, i t  applying only to the insured and 
to his life benefits. 

7. Insurance, Accident-Policy Contracts-Ambiguity - Interpretation - 
Pren~iums-Payment in Advance. 

A policy of accident insurance, i11 case of al?~biguity, is construed favor- 
ably to the assured and beneficiary. Where there is evidence that the 
insurer has accepted payment of quarterly premiums for one year, a s  iil 
this case, and there is a pro~ision for additional benefits when premiums 
hare been paid in advance for that  time, the question of additional bene- 
fits n7as properly left to the jury. 

8. Evidclice-\ITitnesses-Medical Experts-Opinion - Hypothetical Ques- 
tions-Evidence. 

The opinion of a medical expert giren upon a proper hypothetical ques- 
tion, based on the evidence, as  to the cause of death from an injury, is 
competent, when material and relevant to the inquiry. 

(533)  CIVIL APTIOX, tried before Carter, J., and  a jury, a t  Spr ing  
Term,  1917, of IREDELL. 

T h e  action was brought to recover t h e  amount  alleged b y  the plain- 
tiff, the beneficiary, t o  be due upon  a life a n d  accident insurance policy 
issued to her  husband, Dr. Nicholas Gibbon Noore, on 24 June ,  1910. 
T h e  policy insured against a total and  par t i a l  loss f r o m  accident, pro- 
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ducing injuries and disabling the insured from pursuing his ordinary 
business, and it also provided for the payment of $1,000 if the accidectal 
injuries caused his death, to be paid to the plaintiff, and, further, for 
an additional sum of 10 per cent of the amount due under the policy 
if the premiums have been paid in advance monthly or annually 
during a period of twelve months. The policy recites the pay- (534) 
nzent of the original or first premium, and provides for the pay- 
ment of the following losses or indemnities: 

"A. At the rate of $100 per month for a period not exceeding twenty- 
four consecutive months, against total loss of time resulting directly and 
independently of all other causes from bodily injuries effected through 
external, violent, or accidental means, and which wholly and continu- 
ously from date of accident disable and prevent the assured from per- 
forming every duty pertaining to any business or occupation. 

"B. Or if such injuries shall wholly and continuously, from date of 
accident, disable and prevent the assured from performing one or more 
important daily duties pertaining to his occupation. 

"C. Or if any one of the following specific total losses shall result 
solely from the injuries described in  Paragraph d within ninety days 
from date of accident, the company will pay in lieu of any other in- 
dAmnity, for loss of life, $1,000 (the principal sum of this policy)." 

The premiums mere paid to 1 July, 1915, and the accident which 
caused the insured's death occurred on 1 or 2 July, 1915, and resulted 
from his falling from a scaffold while trimming a hedge. The premium 
due 1 July, 1915, was4 paid on 3 July, 1915, and the renewal receipt 
issued 7 July, 1915. The other material facts will be stated in the 
opinion. 

The defendant resisted a recovery on the following grounds : 
"1. That the policy sued on had lapsed, according to its terms, for 

nonpayment of premium a t  the time the injury of which it is contended 
the assured died was inflicted. 

"2. The assured and the beneficiary are barred from recovery on 
account of their failure to give notice of the happening of the alleged 
accident in accordance with the terms of the policy contract; or, at least 
the recovery is limited to one-fifth the amount of the policy by reason 
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of the failure to give notice of the happening of the alleged accident in 
accordance with the terms of the policy. 

"3. That the plaintiff failed to furnish to the defendant proper proofs 
'affirmatively establishing the fact that the . . . death is such as comes 
within the provisions of the policy . . . within thirty days from the 

date of death,' as provided in paragraph 'n' of said policy. 
(535) "4. That this suit mas prematurely brought, in that the policy 

provides that 'No action at law or in equity shall be maintainable 
before three months . . . from the date on which this paragraph provides 
that the proofs must be furnished to the company-paragraph 'n' of the 
policy. 

"5. That the death of the assured was not caused and did not occur 
in such a manner and by such means as to bring it within the terms 
of the policy so that the principal sum thereof became payable to the 
beneficiary on account thereof. The defendant contending that the 
death of Dr. Moore did not 'result directly and independently of all 
other causes from bodily injuries effected through external, violent, and 
accidental means, which wholly and continuously from the date of the 
accident disabled and prevented him from performing eaery duty per- 
taining to any business or occupation,' as provided in  paragraph 'a' of 
the policy. 

"6. That the plaintiff is not entitled to recover anything on account 
of the accumulation provision of the policy, for the reason that the 
premiums had not been paid in advance for any consecutive policy year." 

The jury returned the following verdict: 
1. Was the policy KO. El71222 sued on in this case in full force and 

effect as a binding contract of insurance at the time the assured suffered 
the alleged injury during the afternoon of 1 July, 1915 ? Answer : "Yes." 

2. Did the death of Dr. Moore, the assured, result directly or inde- 
pendently of all other causes from bodily injuries effected through ex- 
ternal, violent, and accidental means? Answer : "Yes." 

3. Did Dr. Moore, the assured, pay the premi'ums on the policy sued 
on yearly or monthly in advance for a consecutive period of twelve 
months; and if so, for horn- many consecutive periods of twelve months? 
Answer : "Yes; for one period." 

4. I n  what amount, if anything, is the defendant indebted to the 
plaintiff? Answer : "$1,100, with interest from 1 January, 1916." 

Judgment for the plaintiff was entered upon the verdict, and the de- 
fendant appealed. 

2. T7. T u ~ h h q t o n  and H. P. &ier for plaintiff. 
J .  F.  Flowers for defendant. 
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WALKER, J., after stating the case: I t  may be conceded at the outset 
that the provision as to the prompt payment of the premiums when they 
fall due is a valid one, and so pertains to the essence of the contract as 

p lance ordinarily to require strict observance of it, unless c o n  1' 
with i t  has been waived. Qance on Insurance, p. 213; Kerr on (536) 
Insurance, p. 392; Rleirc v. Ins .  Go., 104 T;'. S., 8 ;  T h o m p s o n  .z.. 
Ins. Co., ibid., 252;  Hay v. Assn., 143 K. C., 257; Clifton v. Ins.  Co., 
168 N. C., 499. This doctrine is well established. I t  is a rerv usual 

of a policy of accident insurance that it shall not become 
effective unless the premium is paid prerious to an accident, or cover an 
injury received during an iiisurnnce period for which the premium has 
not been actually paid. 1 Corpus Juris, 409. And i t  is true that the " A 

insured is charged with notice of the terms of the policy affecting his 
rights under it, and, among them, is the one as to the payment of 
premiums. ~Vattlzews v. Tml;clers Assn., 144 Pac., 85 .  But this provi- 
sion, as well as others, may be wsired, or the conduct of the company in 
its dealings with the insured may prevent i t  from insisting upon a strict 
compliance, and this by equitable estoppel. 

The policy prol-ides that the company shall not be liable thereunder, 
if it has lapsed by nonpayment of premium, for any accidental injury 
happening between theda te  of such expiration and 1 2  o'clock noon of 
the day following the date of the renewal payment. But in this case 
the jury have found by the verdict, upon sufficient  viden nee, that the 
policy mas "in full force and effect as a binding contract of insurance 
a t  the time that the insured suffered the alleged injury during the after- 
noon of 1 July, 1915." This verdict was based upon testimony from 
which the jury might well infer that the defendant had waived the slight 
deviation of the payment from the time when it was due by the terms of 
the policy, not only "by its prior and long continued course of dealings," 
but also by receiving a check for the overdue premium, upon which i t  
was expressly stated that the check should be in payment of the premium 
for the full term of July, August, and September, 1915, or, in other 
words, the premium for that entire period; and with this condition 
plainly written on its face, the defendant received and kept it. 

The company, knowing, of course, for what time the premium was 
tendered, accepted the check and cashed the same. I t  would seem that 
fairness to the insured required that if the company was unwilling to 
take the premium upon this offer, viz., that the premium shouId cover 
the whole period, i t  should not hal-e accepted and appropriated the check. 
This act, when taken in connection with its previous conduct in regard 
to overdue permiums, was evidence of its intention to waive the provision 
of the policy as to prompt payment of the premiums. I t  was not merely 
a courtesy or favor extended to the insured, as in Hay ?I. Assn., supra. A 
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casual indulgence would not be sufficient to show a wai~-er, as decided in 
that case, and so the judge charged the jury, but he left it to them to find 
whether there had been such "a long continued course of dealings" on 

the part of the defendant as showed that it did not intend to rely 
(537) upon the delay in payment, but that i t  extended credit to the 

insured for the brief space of time. I t  was said in Pilinter I;. 

Industrial Life Assn., 131 Ind., 68, approving and quoting from Sweet- 
ser v. Ocld Fello~us Assn., I17 Ind., 97: "lt is abundantly settled that 
an insurance company d l  be estopped to insist upon a forfeiture if by 
any agreement, either express or implied by the course of its conduct, it 
leads the insured honestly to believe that the premiums or assessment 
will be received after the appointed day. The decisiom which hold and 
enforce this view are very numerous," citing, also, Xichigun, etc., Ins. 
Co. v. Curtis, 128 Ilid., 25. The following authorities are cited in 
Sweetser v. ilssn., supra, in support of the doctrine : Ins. Co. v. Eggles- 
ton, 96 U. S., 572 ; Ins. Go. v. F~enclz,  30 Ohio St., 240; Helrne v. Phila- 
delphia L. Ins. Co., 6 1  Pa. St., 107; Stylow ?;. Odd Fellows X u t .  Life 
Ins. Co., 59 N. H., 541 (47 Am. Rep., 220); l'eutonia Lzfe Ins. Co. 7%. 

Anderson, 77 Ill., 384; Bunley v. Li fe   ass?^., 69 Mo., 380; Sorthzuesfer~z 
171. L. Ins. Co. v. Amermarr, 119 Ill., 329. Bacon on Benefit Societies, 
see. 431, it is said: "In many cases the company has been held estopped, 
by its haring on former occasions received payment of overdue premi- 
ums, from claiming a forfeiture, and also by a promise, express or im- 
plied, to receive the premium after it became due." He adopts the rule 
stated by the Court in Sweetser v. Assn., supra, that estoppel by conduct 
may prevent an insurance company from claiming that there has been 
a forfeiture of a policy because of a violation of any of its stipulations. 
When the insured has clearly been misled by the company's course of 
action in  respect thereto, which is calculated to mislead him or throw 
him off his guard, and cause him to act otherwise than he would have 
done if he had not relied on the implied waiver by the company of strict 
performance, and the company will not afterwards be permitted to insist 
upon exact compliance, or to take advantage of any failure to comply 011 
the part of the insured so that he will be prejudiced thereby; but each 
ease, as he says, is controlled by its own peculiar facts. The Court in 
Sweetser c. Assn., supra, said: "One party to a contract will not be 
permitted to make a show of continued leniency, or a pretense of liber- 
ality, repeated with such uniformity as to put another off his guard, and 
afterwards, by a sudden change in his course of conduct, declare a 
forfeiture, ~ i ~ h e n  the other party is helpless to avert the consequences." 
The Court after stating that the rule would not apply to mere occasional 
indulgence, further says: "But such a course of dealing may be pur- 
sued as will estop the company to say that there was no agreement, after 
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i t  has permitted its policy to stand open and uncanceled, and after it 
has accepted payment of orerdue preniiunls or asaessrnents in a specified 
manner, which has been conformed to during the lifetime of the 
insured, and until the opportunity to make further collections has (538) 
been cut short by his death." I n  X. Y. Life Ins. Co. v. Eggleston, 
96  U. S., 577, the Court said: "Courts are always prompt to seize hold 
of any circumstances that indicate an election to waive a forfeiture, or 
an agreement to do so 011 which the party has relied and acted. Any 
agreement, declaration, or course of action 011 the part of an insurance 
company ~.i-hich leads a party insured to honestly believe that by con- 
forming thereto a forfeiture of his policy will not be incurred, followed 
by due conformity on his part, and ought to estop the company from 
insisting upon the forfeiture, though it might be clainied under the 
express letter of the contract. The company is thereby estopped from 
enforcing the forfeiture." 

The principle upon which the court charged the jury in this case 
seems to be firmly settled. I t  was clearly recognized, upon the authority 
of some of the above cited cases, in Jfurphy v. Ins. Co., 167 N. C., 334. 
As bearing upon the circun~stance of accepting the check for the full 
period of the three months, July, August, and September, this Court has 
held in numerous cases that when on the face of the check is stated the 
purpose for which it is giren, or the condition of the payment which 
i t  represents, the party to IT-hom it is given or sent cannot accept and 
use it and afterwards repudiate the condition. Kerr v. Xaunders, 132 
N. C., 635; Arnzstrong v. Lonon, 149 K. C., 434; Syclletl .c. Brown, 153 
N .  C., 336, and cases cited therein. But the use of the check is only 
one of the circumstances tending to show a awai~-er. 

As to the second contention of the defendant, in regard to notice 
within ten days of the accident, we are of the opinion, and in that respect 
me agree with the judge who presided at the trial, that notice of the 
death was sufficient within the meaning of this clause of the policy. I n  
construing a similar policy in Hofmun v. X .  Accident Co., 56 Xo. App., 
301, 306, the Court says: "The beneficiary, until the death of the 
insured, had, at most, only an inchoate and contingent interest i a  the 
policy. The insurer could not, uutil that event occurred, recognize her 
as a party to the contract having a present interest therein. She could 
have no claim under the contract until the death of the insured, and, 
therefore, she could give no notice of the accident or injury until that 
event occurred." This case was approved by the same Court in Crotty 
v. Cont. Casualty Co., 163 Mo. Xpp., 628. See, also, Corzt. Caszcalty Co. 
u. C'olvin, 77 Iian., 561; Simplcins v. II. C. M. Assn., 148 Ia., 543; 
Horsfall v.  Pac. Mut. L. Ins. Co., 32 Wash., 132; 7V. C. T.  dssn. v.  
Smith, 85  Fed., 401; McFarlarzd v. C. 8. ilfuiv,al Ace. Asrm., 124 Mo., 
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204; 0. F. Fraternal Acc. dssn. v. Earl, 70 Fed. Rep., 16. I n  the case 
last cited it was said: "An accident by a means which is external, 
riolent and fortuitous, and which produces external, visible mark upon 

the body, may for a time utterly escape the attention, or even the 
(539) knon-ledge, of the person affected, and yet result erentually jn 

mutilation or death. I n  an accident of the kind which killed 
Dr. Ear l  there may be, for a time, as in his case, nothing IT-hatever to 
suggest the perils insured against, namely, mutilation or death, as pos- 
sible results. Yet such accidents are within the scope of this policy. -1 
requirement that notice of such an accident must be given within ten 
days of its occurrence would be rather a cancellation of the policy with 
respect to a risk distinctly specified therein than a rule of procedure to 
be follo~ved by the certificate holder-an extinguishment of the insur- 
ance, rather than a limitation upon the method of ascertaining the loss 
to be compensated. I f  such a requirement be not void for repugnancy, 
within the rule illustrated by I n  re State Pire Ins. Co., 38 Lam- J. Ch., 
300, it is so far unreasonable that we cannot put it into the contract by 
implication. We cannot imply from the words in question a significance 
which they do not express, when the effect 11-ould be to annul part of 
the insurance specified in  the certificate as the subject-matter thereof." 
I t  is said in Bacon on Benefit Societies, p. 1071, 1072: "If there was 
any reasonable doubt as to the proper construction to be placed upon 
the condition, me would adopt a reasonable one consistent with justice, 
and, if necessary, apply the rule applicable to a deed poll, that the words 
shall be taken in their strict sense against the grantor, and liberally in 
favor of the other party. The court must gire practical and reasonable 
effect to all parts of the contract; not only those affecting one party, but 
all parties. i ls  the limitation of ten days tends to a forfeiture, which 
is not favored in lam, it must not be shortened by construction to deprire 
the beneficiary of any of the time allowed by the contract for the pro- 
tection of her rights. The policy of the law is to maintain contracts 
and enforce rights thereunder when this can be done without offending - - 
the ascertained intention of the contracting parties or some legal prin- 
ciple." And in  this connection Mr. Bacoll f a ~ o r s  the view of the ten 
days clause stated above. The clause in question here evidently con- 
templates that notice may be given by the insured or beneficiary accord- 
ing to the circumstances, that is, depending upon ~ ~ h e t h e r  the injury is 
fatal or not, for it states that the failure "of the assured or the benefici- 
ary" to comply with the requirement shall limit the liability to one-fifth 
the amount which would otherwise be payable under this policy. The 
beneficiary could not me11 give the notice, as he might not know of the ac- 
cident, and, if he did, he could not anticipate necessarily that it would 
result in  death, or that any right mould accrue to him under the policy. 
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The reasonable construction of the policy is that each of them-assured 
and beneficiary-shall give notice of the event upon which his claim 
depends. The plaintiff contends that this clause is ~ ~ o i d  under statute, 
Pub. Laws 1911, ch. 209, see. 2, forbidding the insertion in an 
accident policy of a provision limiting the amount of the payment (540) 
"to a sum less than that of the indemnity stated in the policy and 
for which the premium has been paid"; but we need not decide this 
question, and leare it open for future consideration if i t  arises again. 

The defendant is not in a position to complain of any failure of 
plaintiff to furnish it with proofs of loss. Plaiutiff requested defendant 
to send the proper blank, as it had agreed to do in the policy, for proof 
of her claim on account of the death of her husband, which she stated 
was caused by an accident, and defendant failed to comply with the 
request, but sent a disability blank as if Dr. Noore had survived the 
accidental injury or plaintiff r a s  applying for his indemnity. Plaintiff, 
though, did cause to be properly filled up the blank sent out for the 
attending physician to execute, and this gave all the information he had 
as to the cause of death; and plaintiff did not stop there, but offered, if 
this was not sufficient or a more detailed statement was desired, to 
comply with any requirements of the defendant in  that respecit. Upon 
recei~ing the papers returned by plaintiff, or the doctor's certificate, 
with explanation of the nature of the claim, the defendant answered the 
plaintiff's inquiry by stating, in its letter, that the "final proofs" had 
been recei7-ed, but as Dr. Moore r a s  taken ill on 13 September, 1915, and 
died on the 19th day of the same month, he was not entitled to any 
benefits, as his policy did not coTer illness until after the first week, and 
then concluded: "We are, therefore, not due him any indemnity, under 
his policy, a i d  will, of course, cancel his claim on our records." All 
this was done, notwithstanding that defendant had been informed twice 
that the claim was for Dr. Moore's death, first by Nrs. Moore, the bene- 
ficiary, and then by U r .  Turlington, her attorney, 13-ho stated in his 
letter to the company that the claim was for the death of the insured, 
which was caused by an accident, and the attorney offered to make the 
proof complete if it was not already so. The company knew on 24 
September, 1915, that the clainl r a s  for Dr. Moore's death-a total loss- 
in favor of the beneficiary, 3hs .  Moore, as her letter of 22 September, 
1915, which it had received on 24 September, 1915, so informed it. I t  
was not for indemnity for loss of time during disability caused by 
accidental injury. 

I t  does not satisfactorily appear why the company should have can- 
celed the claim or policy, under the circumstances, as it did, or at least 
rejected the plaintiff's claim by refusing to proceed further with her 
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application, instead of accepting her offer to give any further informa- 
tion desired, mbich vas  made through her attorney. 

This mas tantamount to a plain denial of the company's liability. I t  
was said in  Life Ins. Co. v. Higson, 112 U. S., 696 : "As to the proof of 

lcss not being filed, it is conceded that notice of the death v a s  
(541) given. I f ,  when that vas  done, the age& of the company re- 

pudiated all liability and informed the parties that the policy had 
lapsed, then no proof of loss was required by them, and the failure to 
file them cannot alter the case." That case nas  approred in Higsorx v. 
Ins. Co., 152 N. C., 206, where other cases to the same effect are cited; 
I Corpus Suris, p. 479 ; Parker v. Ins. CO., 143 N.  C., 339. The denial 
of liability was also a waiver of the clause in  the policy forbidding the 
bringing of any suit upon it until three niorlths after filing the proofs 
had expired. U .  8. Casualty  Go. v. Hausoit, 79 Pac. Rep., 176; Cobb c. 
Ins. Co., 11 Kan., 93; Phillips v. 0. X. Ben. Soc., 120 Ililich., 1 4 2 ;  Calif .  
Ins. 6'0. v. Gracey, 22 d m .  St. Rep., 3 7 6 ;  r E f l ~ u  Ins. Co. u .  ~ l f u g u i r e ,  51 
Ill., 342. Both questions, as to waiver of proof of loss and as to time of 
bringilzg suit, are fully discussed in Calif. Ins. Co. v. Gracey, mpm. See, 
also, Willis v. Ins. C70., 19 N. C., 285. 

I n  answer to the position taken by the defeadaat, that plaintiff camot 
recover because the insured was not wholly and continuously disabled 
from the date of the accident, we need only refer to what i s  stated in 
regard to separate indemnities, one of which is for death caused by an 
accidental injury, in  1 Corpus Juris, p. 469, where the authorities are 
cited in  the note. "When the policy provides separate indemnities for 
injuries which produce immediate, total, and continuous disability, and 
for death which results from such injuries, the question of immediate, 
total, and contiliuous disability is not involved in a suit for the death 
indemnity." The reference in  the policy to the injuries described i11 
Paragraph A is confined to such only as are bodily, and which TTTere 
effected through external, violent, and accidental means, directly and 
independently of all other causes, prorided the death of the insured re- 
sults solely from them, and the above authorities are to this effect. The 
jury have found that Dr. Moore's death did result from such injuries. 
The other part of the clause was intended to apply to disability caused 
by the accident. The following authorities bear upon the sereral ques- 
tions involved in the case and conclusively answer all material objec- 
tions: NcParland v. &f., etc., Acciclcnt Assn., 124 No., 201; Kenfzler v. 
American, etc., Acc. Assn., 88 Wisc., 589; l'rippe 1;. Prov. P. Society, 
140 IS. Y., 23; U. S. Casualty Co. v. Hanson, 79 Pac. Rep., 176. 

The last contention is that the p l a i n t 8  was not entitled to recorey 
anything under the accumulation clause of the policy, as the premiums 
had not been paid in advance for any consecutive period of tvelre 
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months. But the jury have settled this controversy against the defend- 
ant, upon evidence sufficient to support the verdict. I f  there is any 
ambiguity as to  the meaning of the policy, it should receive a construc- 
tion favorable to the insured and the beneficiary. Bray v. Ins. Co., 139 
N.  C., 390; Willis v. Ins. Co., 79 N. C., 285. We conclude this 
part of the case with the words of Jz~siice Reade in  Willis zi. Ins. (542) 
Co., 79 X. C., at  p. 289: "hsuranee contracts are prepared by 
insurers ~vho  have at  their command in their preparation the best legal 
talent aud business capaci t~;  and every precaution is taken for their 
protection. This is made necessary to  prevent the frauds of bad men. 
But, on the other hand, the insured are generally plain men xithout 
counsel, or the capacity to understand the involved and complicated 
writings which they are required to sign, and which in most cases prob- 
ably they never read. What they understand is that they are to pay 
the insurers so much money, and if they are burned out the insurers pay 
them so much. Where, therefore, there has been good faith on the part 
of the insured and a substantial compliance with the contract on their 
part, the courts will require nothing more." 

There are objeations to evidence, but they require no separate discus- 
sion. It was competent for the medical expert to state that a certain 
injury, fully described in the hypothetical question, which was based 
upon evidence, would cause death. It was the opinion of an expert upon 
a matter involving scientific knowledge and professional experience. 
Mule Co. v. R. R., 160 N. C., 252. 

We have examined all the material questions presented i n  the record, 
and which were learnedly and ably discussed by counsel, and we hare 
found nothing that warrants a reuersal. 

No error. 

Cited: Bullard v. Ins. Co., 189 N.C. 37; DeLoache v. DeLoache, 189 
N.C. 398; Martin u. Hanes Co., 189 N.C. 646; Godfrey v. Power Co., 
190 N.C. 32; ~l/lc@ain v. Ins. Co., 190 N.C. 552; Loan Asso. v. Davis, 192 
N.C. 113 ; Mattox v. Ifis. Co., 192 N.C. 612; Poscue v. Ins. @o., 196 N.C. 
140, 141; Smith v. Ins. Co., 197 N.C. 623; Sellers v. Ins. Co., 205 N.C. 
356 ; iMisskelZey 2.. Ins. Co., 205 N.C. 505 ; Paramore zi. Ins. Asso., 207 
N.C. 303; Gorham v. Ins. Co., 214 N.C. 530, 533; Allen v. Ins. CO., 215 
N.C. 72; Durant v. Powell, 215 N.C. 634; Felts u. I m .  Co., 221 N.C. 
152; Patrick 21. Treadwell, 222 9 .C.  5 ;  Brzcce v. Flying Xeruice, 234 
N.C. 83. 
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7.7'. H. OLLIS ASD WIFE, &I. C. OLLIS, v. DREXEL FURNITURE COMPAKY. 

(Filed 16 Nay, 1917.) 

1. Pleadings-Demurrer-Contract. 
A demurrer to the complaint admits the truth of the allegation therein 

sufiiciently pleaded; and where it  alleges a11 anlount due by the defendant 
for cutting timber under a contract, for which the action mas brought, a 
demurrer thereto will be denied. 

2. Same-Arbitration. 
Where the conlplaint sets out a cause of action alleging a definite 

amonnt due under contract. a demurrer thereto 011 the ground that the 
contract providing for an arbitration as  to the amonnt is bad, as the 
amount is not then in dispute; and if the defense is available it should 
be set up in the answer. 

Where in an action to recover an amount alleged to be due the plaintiff 
for cutting timber from his lands under a contract, with supporting evi- 
dence, the defendant admits an amount due. a niotion as  of nonsuit upon 
the evidence will be denied. 

4. Contract-Timbe1.-dssun~ppsit. 
Where the plaintiff and defendant had entered into a contract for the 

latter to cut timber upon the lands of the former, and thereupon the 
defendant had entered upon and cut timber from the lands, he is liable 
upon a quasi or implied assumpsit to pay the reasonable worth of the 
timber which he had cut and retained. 

5. Deeds and Conveyances-Contracts-'L'iinber-Cutting Period - Gran- 
tee's Liability-Uncut Timber--Grantee of Lands. 

Where the owner of lands conveys his timber thereon, to be paid for 
as  cnt within a stated period, no obligation is imposed upon his grantee 
to cut the timber witbin that time, or pay for such as  may remain stand- 
ing thereafter, i t  being merely a n  option to cu t ;  and where the owner 
has conveyed the title to the lands to another within the cutting period, 
the grantee of the title acquires the title to the trees which thereafter 
remain standing, without obligation on the grantee of the timber to his 
grantor to pay for them. 

6. Deeds and  Conveyances-Tinlber-Contracts-Inteqretation-Intent. 
A conveyance of standing timber will be interpreted so as  t o  ascertain 

the intention of the parties by a natural and not forced interpretation of 
all of the provisions of the writing in its entiretg, and every part should 
be allowed its proper weight in reaching a conclusion a s  to the meaning. 

(543) CIVIL ACTIOX, t r ied before Lane, Z., a n d  a jury, a t  October 
Term,  1916, of AVERY. 

Plaint i f fs  a n d  defendant entered into a contract, i n  the  fo rm of a deed, 
whereby t h e  fo rmer  conveyed t o  the  la t ter  a l l  t h e  merchantable t imber  
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on a certain area of land in said county, containing 237 acres, ~vi th  the 
right or privilege of cutting and hauling the same within four years and 
six months, and a right of way over the land for hauling other timber 
purchased by the ~ ~ e a d e e ,  upon the consideration that the defendant 
should pay the pIaintiffs $2.50 per thousand feet, board measure, for 
all merchantable timber cut from the tract of land, payment to be made 
as soon as each yard is finished. 

Defendant entered upon the land and cut the timber, learillg a con- 
siderable quantity of the timber standing uncut upon the land. Plain- 
tiffs conveyed the land to another before the time for cutting had ex- 
pired, and now sue for what is due for the timber which was cut, and also 
for that which mas not cut. 

The jury returned the following verdict: 
First. Did the plaintiffs and the defendant enter illto the contract 

alleged in  the complaint ? Answer : "Yes." 
Second. I n  what sum, if any, is the defendant liable to the plaintiffs 

on account of the timber trees cut and sawed on the land described in 
the complaint 3 Answer : "$311." 

Third. What is the number of feet of uncut merchantable (544) 
timber remaining on the land described in  the complaint? An- 
swer : "190,000 feet." 

I t  was agreed between the parties that the judge might reserve hir 
opinion as to the liability of the defendant for the uncut timber, and 
if he held the defendant to be liable, judgment should be given for its 
value estimated at  the contract price of $2.50 per thousand feet, or 
$475. The court, being of opinion that the defendant is liable for the 
value of the uncut timber, entered judgment upon the ~ ~ e r d i c t ,  under the 
agreement of the parties as to the uncut timber, for $786, that is, $311 
for the cut timber and $475 for the uncut timber, and the costs. Defend- 
ant appealed. 

W .  C. Xewland and S. J .  Eruir~ for plaintiffs. 
W.  J. Raglad  and Spainhour d2 11fulZ for defendani. 

WALKER, J., after stating the case: The defendant demurred to the 
complaint ore tenus, because, under the contract, the damages, if any, 
should have been arbitrated; but a demurrer admits all facts well 
pleaded, and in  this complaint i t  is alleged how much timber mas cut 
and the value thereof, and as this is admitted by the demurrer, there 
mas no dispute at  that stage of the case, or no disagreement, as to the 
amount of recovery, if there was any liability of defendant for the lum- 
ber; so that no arbitration was necessary, as i t  was conditional upon a 
dispute as to the amount. This defense, if available at all, should have 
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been set up in  the answer, and a proper issue submitted as to i t ;  but 
this was not done. Besides, there appears to be no practical difference 
between the parties as to the amount of timber cut by defendant, and in  
this respect the case has been tried upon its real merits. 

The motion to nonsuit was properly overruled, as the plaintiffs were, 
upon the evidence, if believed, entitled to recover something, and the 
court, in  its charge, states that the defendant admitted that after making 
the proper estimate of the timber which was cut and deducting the 
credit, or $395, they are liable for $235.74. I f  the plaintiffs were entitled 
to recover any amount, there should not have been a nonsuit, which is 
the correct judgment only where they are not entitled to anything. But 
there was evidence fo r  the jury to consider, apart from the admission, 
and for this reason an involuntary nonsuit would have been erroneous. 

There was sufficient evidence of the execution of the contract. Be- 
sides, the land belonged to the plaintiffs, and the timber was cut there- 
from by the defendant, with plaintiffs' permission, for a stipulated price 

per thousand feet. There was no dispute as to the price, or value 
(545) of the timber, or its reasonableness. Under these circumstances 

defendant would be liable to the plaintiffs for the value of the 
timber which was cut from the land, upon a quasi or implied assumpsit 
to pay what the kimber was reasonably worth, he having received the 
benefit of the transaction and retained the same. Clark on Contracts 
(2 Ed.), p. 551. Keener on Quasi Oontracts says, at  page 24: "When 
i t  i s  for any reason conceded-e. g., illegality, the statute of frauds, im- 
possibility of performance-that a defendant is not liable to a plaintiff 
for a failure to perform a contract made with the plaintiff, and yet i t  is 
held that he is liable in assumpsit, or other contractual remedy, for 
benefits conferred by the plaintiff under the contract, such liability is 
necessarily quasi-contractual, and rests on the doctrine of unjust enrich- 
ment. Of this character also i s  the liability of a defendant for benefits 
received which, though requested by him, were not conferred under a 
contract, because of some misunderstanding of the partieq or other 
reason, preventing the creation of a contract." But we need not further 
consider this feature of the case, as we hold that there was evidence of 
the contract under which defendant cut the timber. The other objec- 
tions of the appellant, except one, are overruled, as they do not relate to 
any ma.teria1 question, and are of no practical importance. 

The real controversy between the parties relates to the liability of 
the defendant for the uncut timber, and the defendant's exception, as 
to this charge, is sustained. The contract does not require the defendant 
to cut all the timber or any designated part thereof. I t  amounts to no 
more than the grant of a right or privilege to cut timber on the land 
within the period specified, and to pay only for the timber so cut at  a 
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given price per thousand feet. I t  does not p r o ~ i d e  for the p a ~ m e n t  of 
any sum except the price of the timber which is cut under it. The tim- 
ber left standing at the end of the time limited for cutting belonged to 
the plaintiff; and if he conveyed the land, it passed to his grantee. 
N o r d h a l  v. Howcut t ,  154 N. C., 228; ~ V i d y e i t e  v. G w b b s ,  145 N. 6. 
at p. 9 0 ;  B u n c h  v. Lumber C'o., 134 N.  C.,  116 ;  I~azulcins v. h n x b c r  Co., 
139 N .  C.,  160. The vendor could not enlarge his vendee's l i ab i l i t~  by 
conveying the land, upon which the timber stood, to another. The con- 
tract was that for as much timber as the reizdee should cut 011 the land 
he would pay to the rrendor so much per thousand trees, and no more. 
We cannot perceive upon what sound reason can be based any claim of 
damages for the uncut timber. The timber left uncut at the expiration 
of the fixed period does not belong to the vcndee, and he has no interest 
therein, the same haring determined  hen his time for cutting n-as out. 
I t  then became the property of the vendor, or of his assignee if he has 
conveyed the land. XcZntyre  v. Barnard,  1 Sandford's Ch., 52;  
Xtrc~sson v. Xo?ztgomery, 32 Wis., 52; Y o u n g  v. Lego, 36 id., 394; (546) 
Kemble  u. Dresser, 42 Mass. (1. Mete.), 271. The plaintiff must 
abide by the fair and reasonable construction of his own contract and 
the only one that can be put upon the terms chosen by them to express 
it. We must ascertain the intention of the parties by a natural, not 
forced, interpretation of all the prorisiolls of the m-riting, so that the 
entire instrument will be kept in viev, and every part be allowed its 
proper weight in reaching a conclusion as to the meaning. ((If a 
plaintiff sue on a written or special contract, so as to make it the basis 
of his action, it must regulate his right to recover as well as the amount." 
B u s h  v. Chapman,  2 Green (Ia.) ,  661 ; Engine  Co. G. Paschal, 151 N. C., 
27; 8 A. and E. Enc., 636. "If a contract is expressed i11 plain and 
unambiguous language, neither courts nor juries may disregard it and 
by construction or otherwise substitute a nexr contract in the place of 
that deliberately made by the parties." Eagigine Co. ?;. Paschal, supra;  
7 A. and E. Enc., 118;  Dwight v. Ins .  Co., 103 N. Y., 347. It rras said 
in Wzley  c. Lumber  Co., 156 S. C., 210, applying the abo7-e stated rulc: 
"When one has bought and paid for a lot of growing timber and the 
same has been conveyed to him with the privilege of removal within a 
given time, the contract as to the removal is so far unilateral that the 
purchaser is not obliged to cut and remove the timber. I f  he fails to do 
so ~ ~ i t h i n  the time, his right or estate therein is forfeited and inures as 
a rule to the owner of the land. We have so held in t ~ o  cases a t  the 
last term. E o r n t h a l  u. Hozvcutt, 154 N. C., 228; Batenzan c. Lumber  
Co.; 154 N.  C., 248." This case differs from Wiley v. Lumber C'o., be- 
cause there the stipulation was that the plaintiff would cut, and deliver 
at  log-bed of defendant's tramroad, all the timber on the land, a part of 

597 
9 
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which the lat ter  refused to receive, although the plaintiff was ready, 
willing, and able to deliver it. 

I t  follows, therefore, that  the item of $475 included in the recovery 
for the uncut timber should be stricken out, and tha t  plaintiff is  entitled 
only to the balance, with costq and it is so adjudged. 

Error.  

Cited: Trust 6'0. v. Wilson, 182 N.C. 170; Xunning v. R. R., 188 
N.C. 663 ; Enton v. Doub, 190 N.C. 1 6 ;  Xing v. Uavis, 190 N.C. 741; 
Austin, 1%. Brown, 191 N.C. 627. 

TV. D. WOODRUFF, SHERIFF, V. PIEDMOXT TRUST COIMPAXY. 

(Filed 16 May, 1917.) 

1. Statute of Frauds-Judicial Sales-Sheriffs-Principal and Agent. 
A sheriff a t  an execution sale of lands under a judgment, by public 

outcry by his auctioneer, acts as agent for all parties therein interested, 
including the purchaser, and a memorandum made by him on the execu- 
tion a t  the time of the sale of the purchaser thereat, and the price, with 
description of the lands in the execution, is sufficient memorandum of the 
transaction within the meaning of the statute of frauds. 

2. Judicial Sales-Mortgages-Jud-merits-Equity of Redemption-Priori. 
ties. 

A mortgagee of lands, purchasing a t  an execution sale under a judg- 
ment to which he is a stranger, sold subject to his mortgage, can acquire 
only the equity of redemption (Rev., see. 629 (3)  ),  subject to the judgment 
debt. 

(547) APPEAL by plaintiff from Ferguson, J., at  January  Term, 1917, 
of WILXES. 

This is  an  appeal from a judgment of nonsuit i n  an  action by the 
plaintiff as sheriff of Wilkes to require the defendant to comply with 
its bid for certain real estate purchased a t  execution sale, under three 
executions issuing from the Superior Court of said county. 

It is in evidence tha t  the auctioneer, who was employed by the plain- 
tiff, gave notice before crying the sale that  i t  was made by virtue of 
certain executions against M. M. Absher levied on the  excess over the 
homestead, xvhich had been duly allotted, and was made subject to a 
deed of trust of $6,000 to the defendant trust  company, and also to a 
mortgage for $2,000 to one J. H. Johnson. d t  this execution sale E. C. 
Willis, who was attorney representing the Piedmont Trust  Company, 
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became the last and highest bidder, which was announced by the auc- 
tioneer and was entered by the sheriff upon his return of execution. 
The sheriff applied to Willis for payment, who stated to him that he 
was purchasing not for himself, but for the Piedmont Trust Con~pany. 
The plaintiff thereupon executed and tendered the deed to E. C. Willis 
as agent of the Piedmont Trust Company and demanded payment of 
the bid. Willis declined to  make payment, but asked that his bid 
($4,500) should be credited on the debt due his client, which was secured 
by the trust deed. The counsel for the creditors asked that the sheriff 
resell the property, to which Willis objected. Thereupon the plaintiff 
brought this action. The judge having directed a nonsuit, the plaintiff 
appealed. 

Hucketf (e. Gilreuth for plaintif. 
Zlayes & Jones, Pinley d2 Hendren, ar ld  Hackett & Willis for de- 

fendant. 

CLARIC, C. J. I t  was in evidence, uncontradicted, and therefore must 
be taken as true on this appeaI from a nonsuit, that the judgmermts, 
executions, aduertisement, and sale were regular in all respects. There 
was also eridence by letters from the defendant to Willis that he was the 
attorney of the defendant to represent it at  this sale, and there 
was evidence of his statements in  corroboration; that as such (548) 
agent he made the last and liighest bid for the property, rh ich  
was duly knocked off to him, and that he declined payment upon the 
ground that the bid should be credited on the debt due the trust 
conipany. 

When the plaintiff rested, the defendant moved to dismiss the case 
as of nonsuit, on the sole ground that the statute of fraud applied to 
a sale by sheriff under execution, and the court, being of that opinion, 
granted the motion. 

JTThen the plaintiff as sheriff offered the property for sale by virtue 
of the execution in his hands, this was an offer in  writing, also evidenced 
by the advertisement duly made; and when the sheriff, through his 
auctioneer, cried the defendant's bid, he was acting as agent for such 
bidder, and when it was accepted and the property was knocked down 
to the bidder, the return made by the sheriff on the execution was a 
memorandum in writing made by him as agent for the bidder. I f  this 
were not SO, there would be no means of holding the purchaser at  the 
execution sale if he should see fit afterwards to deny his liability. 

I n  Che?ry v. Long, 6 1  N. C., 466, i t  was held: "An auctioneer is the 
agent of both seller and purchaser. Therefore, when a tract of land is 
bid off at  auction by one who is present, the auctioneer is his agent, 
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and a memorandum made by the latter giving the name of the purchaser 
and description of the tract and the price is sufficient within the statute 
of frauds." This is cited with approval by Walker, J., in Burriss v. 
Starr, 165 N. C., 661, i n  which i t  was held that the purchaser was 
bound by the action of his agents in writing, though the latter's au- 
thority was given by pard.  

I n  Proctor v. Finley, 119 S. C., 536, it mas held that an advertise- 
ment for sale of land at auction and the acceptance of the last and 
highest bid makes a conlplete contract; that the auctioneer is the agent 
of both the seller and bidder, and the signing by the auctioneer of the 
name of the highest bidder a t  an auction sale on the printed advertise- 
ment, with an entry of the price bid, is sufficient within the statute of 
frauds. Here the advertisement and the execution with indorsement on 
the latter of the report of the sale to the defendant as the last and 
highest bidder, is sufficient. I n  Love .I;. Harris, 156 N. C., 92, this case 
was cited and appro~ed. 

I n  Xtearns v. Edson, 63 Tt., 259, i t  is held: "The return of an officer 
upon an execution of the sale of real estate is a sufficient memorandum 
within the statute of frauds to enable such officer to sustain an action 
for the purchase price, notwithstanding the officer had neglected for 
three months to tender a deed to the purchaser. 

I n  ATichols ?;. Ridley, 13 Tenn., 63, i t  is said: "A sale of real estate 
by the sheriff is valid within the statute of frauds so as to bind 

(549) the purchaser when the sheriff has made a return of the sale, 
indorsed on the execution." I n  Brorvne on Statute of Frauds 

(5  Ed.).  469, see. 346, it is said that "The return of the sheriff upon an 
execution, however informal, is a sufficient writing within the statute of 
frauds," citing Nichols v. Ridley, supra, and other cases. 

I n  Ruckle .c. Bccrbour, 48 Ind., 281, it is said: "There is some conflict 
in the authorities as to what mill constitute a sufficient memorandum to 
satisfy the requirements of the statute, but all the authorities agree in 
holding that the return of a sheriff upon the execution or order of sale, 
if made and signed at the time of the sale and filed in the office from 
which i t  mas issued within the lifetime of the writ, will be sufficient to 
take the sale out of the statute of frauds," citing many cases. I n  
Remington v. fintlzicum, 39 U. S .  (14 Peters), 92, it is held that the 
return of the marshal of the sale "related back to the sale and complies 
716th the statute of frauds." 

There are many authorities which hold that "A sale of land by the 
sheriff under execution is not within the act of 1819 ( n o r  Revisal, 
976), making void parol contracts for the sale of land." This nras held 
by Gnston, J., in  a very strong opinion, Tate v. Greenlee, 15 N.  C., 150, 
which has been since cited and approved in Ingrt~m c. Dowdle, 30 K. C., 
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456; G ~ i e r  v. Yon t z ,  50 X. C., 373; X c K e e  c. Lineberger, 69 X. C., 239; 
S k i n n e r  v. W a ~ r e n ,  81 S. C., 376; To same effect, Wcdson v. T'iolett, 63 
Ky., 332; F u l t o n  v. Xoore ,  25 Pa. State, 479, which held: "A. judicial 
sale is good without writing, because it is not within the statute of 
frauds." Boring v. Lenznzon, 9 Md. ( 5  Harr. arid J.), 225; B a m e y  c. 
Patterson, 10 Md. (6 Harr.  and J.), 205; but in Fenwick v. Floyd,  12 
Xd. (1 Ham. and J.), 175, and Ilnnsora v. Barnea, I 6  31d. (3 Gill and 
J.), 368, it is held that while the return of the sheriff on the execntion is 
a sufficient memorandum in mi t ing  within the statute of frauds, without 
it the sale itself would not be binding unless there was a deed. 

I n  Love v. Harris ,  156 N .  C., 88, it is held that "By bidding at a 
foreclosure sale of lands the purchaser sanctioned the authority of the 
auctioneer whom the vendor has employed, constituting him his agent to 
make a ~rr i t ten memorandum thereof; and a proper memorandum so 
made is binding upon the purchaser and does not fall within the inhibi- 
tion of the statute of frauds." 

There being some conflict as to whether a sale by a sheriff under exe- 
cution is vithin the statute of frauds which requires a ~ r i t i n g ,  vie prefer 
to put our decision upon the first proposition abore stated, that the 
sheriff is the agent of both parties, and that his return upon the esecu- 
tion is made as agent of the purchaser, and this being signed by him, it 
is sufficient compliance with the statute of frauds. 

The sale by the sheriff, both under the adrertisement and the (550) 
announcement at the time, xyas of the equity of redemption, 
Rerisal, 629 (3), and the defendant, the ces f z~ i  yue trust ,  as purchaser of 
the equity of redemption, bought that IT-hich the trust deed did not cover, 
and the sheriff properly held that the proceeds must go to the plaintiff in 
the judgment and execution under xrhich he sold. I t  xould h a w  been 
otherwioe if the defendant had been plaintiff in the judgment as  ell as 
cestwi yue trust  in the mortgage, for in that case he ~ o u l d  liaue had both 
titles. 

The judgment of nomuit must be 
Rerersed. 

Ci f cd :  8mitlz v. Joyce, 211 N.G. 605. 
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W. T. HUNT ET AL. V. G. w. JONES ET AL. 

(Filed 23 May, 1917.) 

I. Wills-Interpretation-Intent-Equality of Division. 
Where i t  appears from the mill, construed as  a whole, that the dominant 

intent of the tebtator is an equality of division of the estate among his 
children, this intent will prevail over minor considerations in conflict 
with it, and where the language, in case of doubtful meaning, will permit, 
the early 17esting of estates is favored. 

2. Same-Bodily Heirs - Children - Estates - Contingent Remainders - 
Deeds and Conveyances. 

Where from the entire viill i t  appears that a testator intended an equal 
division of his estate among his children after the death of his wife, 
which has occurred, a devise of lands to two of his daughters "supposed 
t o  contain 535 acres, jointly, so long as they l i re  together, and, if they 
should see fit to separate, then it  is t o  be equally divided between them 
and their bodily heirs; and if either of them should die without bodily 
heirs, i t  is to go to the living one," etc., without residuary clause or  dis- 
position of the property if both of the daughters should die without 
bodily heirs: Held ,  the testator's intent was an equal division of the land 
between the daughters should  the^ separate, and in the erent of the death 
of either without children, their share would go to the other; hence a con- 
veyance by both of them will pass a good and entire title. 

CIVIL ACTION, tried b y  consent by  Cox, J., a t  Chambers, 21 Apri l ,  
1917 ; f r o m  CHATHALL 

T h i s  is a n  action t o  determine the  title t o  a t r a c t  of land. 
W. A. X a r c o m  was formerly the  owner of t h e  l ands  i n  question. H e  

died l e a ~ i n g  a will which was duiy probated on 27 September, 1895, a 
copy of which is  as  fol lo~vs:  

( 5 5 : )  "I. Mr. A. Marcom, of sound mind  and  memory, blessed be God, 
and  considering t h e  uncertainty of l i fe  and  the  certainty of death, 

do make  a n d  declare this  to be m y  last will  a n d  testament i n  manner  and  
f o r m  following, to  wi t :  

"Itrrn F i r s t :  I giae and  bequeath to  m y  two daughters, Fidellia a n d  
C o r a  Marcom, $300 each, and  a good bed a n d  furn i tu re  each, with all  
the  bed clothing t h a t  they have made  themselves. One cow and calf 
each or, i n  l ieu thereof, $20 each. T h i s  I give to  them t o  make them 
equal with the  rest of m y  children t h a t  I have gil-en them heretofore. 
Also I give Fidel l ia  t h e  sewing machine a n d  Cora X a r c o m  the  organ. 

"I tem Second:  I give and bequeath t o  m y  beloved wife, N a n c y  Mar-  
corn, a l l  of m y  home t rac t  of land, consisting of t h e  t ract  on which the 
dwelling stands, t h e  I-Iarward tract,  a n d  t h e  Yates  tract,  together with 
a l l  m y  live stock of every description. All  of m y  fa rming  tools of every 
description; buggy and  carr iage;  all  of m y  household and kitchen furni-  
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tux (except what I have given to my two daughters, Fidellia and Cora 
Xarcom), or so much thereof as she sees proper to keep. I also give 
to my wife, Nancy Marcom, all the interest on my bank stock notes and 
money; also my stock of goods that I have on hand at my death, if she 
sees proper to keep it, and if she does not see proper to keep it, she has 
the privilege to turn it over to my executors hereinafter named, for 
then1 to dispose of to the best advantage and she to have the proceeds 
or as much of it as she needs. A11 this I give to my ~vife, Nancy Nar- 
com, during her natural life, and after her death i t  my d l  and desire 
that all of my property, both real and personal, shall be divided as 
follows, to ~ 7 i t :  

"Item Third:  I t  is my will and desire after my -wife's death for my 
granddaughter, Nancy Jane Pates, and her bodily heirs to have SO 
acres of land of the east end of my land, commencing at a post-oak stump, 
mine and William Yates' corner, thence in same direction to John Xur- 
yell's line, adjoining the land on which &he now liaes; also, $100 in 
money as her share of my estate. 

"Item Fourth: I give and bequeath to my tn-o daughters, Fidellia and 
Cora Xarcom, the balance of my land after my wife's death (that I will 
to her), supposed to contain 535 acres, jointly so long as they live to- 
gether; and if they see proper to separate, then it is to be divided 
equally between them and their bodily heirs, valued at $2,000; and if 
either of them should die without bodily heirs, it is to go to the living 
one, and $500 each in bank stock. 

"Item Fi f th :  I give and bequeath Nary Jane Ferrell ten shares of 
hank stock in the Xorehead Banking Company, also the surplus on the 
shares, also $500 in  money. 

"Item Sixth: I give and bequeath to my daughter Elizabeth (552) 
Stone ten shares in bank stock in the Morehead Banking Com- 
pany, also the surplus on ten shares; also $500 in nioneg. 

"Item Seventh: I t  is my will and desire that my son J. T. Marconi's 
wife, Lana Marcom, and his bodily heirs, to  hare the land that I bought 
of the Jeffers boys, on which Peter Willis now lives, containing 215 acres 
and valued at $1,500, provided he pays off the Sancy  Bachelor debt; and 
if he fails that debt, in that case there is enough to be sold off of that 
land to pay said debt. 

'.Item Eighth : I t  is my will and desire that after the death of my wife 
that all the beds and bed clothing that is on hand that I hare not here- 
tofore u-illed away be equally divided between my 6ve l i ~ i n g  children. 

"Item Kintli: I t  is my will and desire that nly executors hereinafter 
named shall give me and my ~ i f e ' s  body a decent burial according to 
the wishes of my friends and relatives, with a tombstone at the head of 
each and inclosed with iron railings. 
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"Item Tenth: I t  is my d l  and desire that my executors hereinafter 
named shall after the death of my 'r~ife, Nancy Xarcom, sell all my per- 
sonal property that I h a ~ e  left to her except beds and bed clothes. 

"Item Eleventh : I t  is my mill and desire that my executors shall collect 
all the debts due me that can be collected and after paying the amounts 
that I have heretofore willed away and the remainder to be equally 
divided between my five now living children. 

"Item Twelfth: I hereby appoint my fi+nd C. R. Scott and Harmon 
Sears my executors, to carry out this my last will and testament. 

"iZll interlining made before sigxing. 
WX. a. ~ S R C O M .  [SEAL.] 

"Signed and sealed in the presence of 
A. TI-EEO. COTTON. 
~ I L L I A ; ~ ~  S. OLIVE." 

The wife, Nancy Xarcom, has since died, and one of the daughters, 
Cora Marcom, has married, her husband being H.  W. Trollinger. To 
this union there h a w  been born two children. Cora Xarcom Trollinger 
and her sister, Fidellia Marcom, reside together. 

After the death of the wido~i~, Cora Marcom Trollinger, with H. W. 
Trollinger, her husband, and Fidellia Xarcom, executed a deed in due 
form to plaintiffs. 

The plaintiffs thereafter contracted with the defeildants to sell a por- 
tion of the 536-acre tract. The defendants refused to comply with the 
terms of the sale on the ground that Cora Marcom Trollinger and 

Fidellia Marcom did not take a fee-simple title, and that TV. T. 
(553) Hunt  and Brothers did not receive such title from them, and that, 

therefore, W. T. Hunt and Brothers are unable to conrey to these 
defendants such title. 

The matter was submitted to Judge Albert L. Cox, holding the courts 
of the Fourth Judicial District, and he held that Cora Narcom Trol- 
linger and Fidellia Marcom took the land in fee and were able to convey 
and did convey to plaintiffs a title in fee simple, and that, therefore, 
W. T. Hunt  and Brothers can convey to the defendants such title. 

Judgment mas rendered in faror of the plaintiffs, and the defendants 
appealed. 

P e r c y  J .  Olive f o r  plaintifis. 
J .  C. Li t t le  for defendants.  

S 

ALLEN, J. The decision of the controversy depends on the construc- 
tion of the fourth iten1 of the will of W. ,4. Marcom, and if this stood 
alone it ~ o u l d  not be free from difficulty because of the use of '(bodily 
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heirs" twice in  the same item. We must, however, look at  the whole will 
and not at  detached portions, as "The primary purpose is to ascertain 
the intention of the testator from the language used by him, taking the 
r i l l  as a whole, and not separate parts of it." Taylor v. Brown, 165 
N. C., 161. 

Again: "The first taker in a will is presumably the favorite of the 
testator, Ro~onlt v. Ulrich, 23 Pa., 388; Appeal by iJi!cPn~land, 37 ibid. ,  
300; and in  doubtful cases the gift'is to be construed so as to make i t  as 
effectual to him as soon as possible or as soon as the language mill war- 
rant. Wilson 71. XcKeelhan, 53 ibid., 79. And, too, the lam- favors the 
early vesting of an estate, to the end that property may be kept in the 
cl~annels of commerce. Underhill on Wills, see. 861; Nilliard v. Iiearvey, 
45 N.  C., 221; Galloway w. Carter, 100 N. C., 111, and cases there 
cited." Dzcm v. Hinps, 164 N. C., 120. 

It is also a rule of construction that the dominant idea pervading the 
whole d l  must control, and that minor considerations must yield if in 
conflict with i t ;  and it may  ell be said of the will before us, as was 
said in Lassiter v. Wood, 63 N. C., 363: "It is apparent that the leading 
purpose of the testator was to make all his children equal. The purpose 
of the testator. as gathered from the will, is always to be carried out by 
the court, and minor considerations, when they come in the way, must 
~ ~ i e l d .  Especially is this so when the purpose is in consonance with 
justice and natural affection." 

"The general and leading intention of the testator must prevail where 
i t  can be collected from the mill itself; and particular rules of construc- 
tion must yield something of their rigidity if necessary to effect this 
purpose." dlezander v. Summey, 66 N. C., 582. 

The dominant idea in  the mill is equality among the children, (554) 
and if special solicitude is shown in favor of any, it is in behalf 
of the two daughters Fidellia and Cora. 

I n  the first item of the will he gives each of these daughters $300 and 
certain personal property, "to make them equal with the rest of 1x7 
children that I have given them heretofore." 

I n  the second he provides for his wife and i11 the third for a grand- 
child. 

He  values the land in the fourth item at %2,000, and gives to each of 
the daughters $500 of bank stock, making the share of each $1,500, and 
in the fifth, sixth, and se~en th  items he provides for his other three 
children and values each share at $1,500. 

This manifests a clear purpose on the part of the testator to di~ride 
his property equally among his children and to place 110 limitations 
upon their use and enjoyment of it, except in the single instance of one 
of the daughters dying "without bodily heir," n-hich when used in this 
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connection is  usually interpreted issue or children. Faison 9. X o o r c ,  
160  N. C., 148. 

I n  the  first p a r t  of the iten1 he  gives the  l and  i n  fee to  t h e  two daugh- 
ters  while l iving together. W h y  should he  wish t o  change i t  t o  a n  estate 
i n  common with their  children, "if they see proper  to separate"? 

T h e  language is, ('to be equally divided betm~een them and  the i r  bodily 
heirs," which indicates a purpose, i n  the  event of a separation, t o  have 
a n  equal  division betveen t h e  daughters, and  t h a t  the share of each 
should belong to her  and  her  heirs, with f u r t h e r  provision tha t  if e i ther  
died n i t h o u t  children her  share should belong to t h e  other. 

T h i s  construction i s  also strengthened by  the  f a c t  tha t  there is n o  
disposition of t h e  property if both daughters  should die without issue, 
a n d  n o  residuary clause. 

I f ,  therefore, the cstate i n  fee is  in the  two daughters, and  upon t h e  
death of e i ther  without children her  interest belongs to t h e  survivor, i t  
follows t h a t  the deed of both of them d l  convey and  pass the en t i re  
title, and,  if so, the  plaintiffs c a n  make a good title fo r  t h e  l and  in 
controversy. 

Affirmed. 

(555) 
FLORENCE I. XEARKES v. R. IT. GRAY, EXECUTOR. 

(Filed 23 l \ l a ~ ,  1917.) 

1. Wills-Annuit ies-Rents and Profits-Pleadings-Demnlm. 
Where in an action against an executor to recorer the difference b e t ~ e e n  

the amount allowed by the  ill for plaintiff's support ancl the amount 
received, it is alleged that the plaintiff and her mother, during the latter's 
lifetime, under the terms of the will, mere to r e c e i ~ e  a certain monthly 
amount, each, out of the rents and profits of the estate. and i11 the event 
of sickness or unforeseen circumstances the executor may allow more; 
and tha t  the rents and profits had been exhausted in the mother's life- 
time, the annuity was not a charge upon the corpus of the estate, and 
without allegation that the unforeseen circumstances had arisen o r  de- 
mand in this respect made upon the executor in the mother's lifetime, a 
demurrer s h o ~ ~ l d  hare  been sustained. 

2. Pleadings-Demurreiv-Judgmffiit-&%ppeal and Error-Statutes. 
Upon overruling a demurrer to the complaint, the defendant sl-~ould lbe 

permitted to answer over. Revisal, see. 506. 

APPEAL b y  defendant f r o m  Long, S., a t  August  Term, 1916, of GUIL- 
FORD, 
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K i n g  & R i m b a l l  for p l a i n i i f .  
A. W a y l a n d  Cooke  and C l i f o r d  E'rcizier f o r  de f endan t .  

C L A ~ I C ,  C. J. This is an appeal from a refusal to sustain the defend- 
ant's demurrer to the complaint. 

The complaint sets out as the basis of the action item 6 of the mill 
as follows: "&ly executors hereinafter named shall o u t  of i k e  r e n t s  a w l  
profits or i n c o m e  of m y  es ta te  pay to my wife, Sallliie L. Gray, twenty- 
five dollars ($25) per month, and to my daughter, Florence I. Kearnes, 
twenty-five dollars ($25) per month, during the lifetime of my said 
wife; and it is n ~ y  desire that they bear the expense of their support 
equally. However, in the event of sickness or unforeseen circumstances, 
if their necessities are greater, n ~ y  executors niay allon- them or either 
of them a larger portion." 

I t  is further alleged i n  the complaint, and is admitted by the demur- 
rer, that the plaintiff, the daughter of the testator, lived with the widow 
of the testator froni his death, 9 December, 1908, to the death of the 
widow, 21 February, 1916, and that  the executor paid her the sum of 
$965.50; but the plaintiff claims that the full amount of $25 per month 
would amount to $2,133, and this action is brought for the difference. 

The plaintiff further avers that  according to her information, 
"The rents collected from the property xvere about equal to and ( 5 5 6 )  
were exhausted by the amounts paid to the widow of the testator 
and the plaintiff under item 6." 

The question presented, therefore, is whether under the provisions of 
section 6 of the will, the  executors being restricted to payment of the 
annuity to the widow and daughter "out of the rents and profits or 
income of the estate," and i t  being admitted in  the complaint that such 
source was exhausted by the payments made to the plaintiff and n-idow, 
whether the deficit can now he charged against the other funds or realty 
of the estate. 

I t  is not alleged in the complaint that the sum paid the plaintiff was 
insufficient nor that  the plaintiff made any application to the executor 
for further allowance till after the death of the mother, a t  which time 
the annuity expired, and x~heii she ~ o u l d  receive her share of the estate 
together with the other children of the testator. 

The will evidently intended that the corpus of the estate mas to  reniain 
intact and should not be chargeable for any arrearages of annuity. There 
was discretion vested i n  the executors only "in the event of sickness or 
unforeseen circumstances," if their necessities are greater, "in r h i c h  
case the executors might allow the widow or daughter or either of them 
a larger portion." The application upon that  ground was one largely 
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addressed to  the discretion of the executors, and should have been made 
during the period limited for the annuity. 

Mtchener v. Atkinso.n, 62 N. C., 2 3 ;  S. c., 63  N. C., 585, is not i n  
point for there was a devise absolutely of $20,000 to the widow, and the 
subsequent provision to pay a part  of this sum out of the proceeds arising 
from the sale of the produce of the farm was not restricted, as here, to 
that as the source from which the annuity should be derived, but was 
held to be merely the indication of the primary source from which i t  is 
to be derived. The same is true of the other authorities cited by the 
plaintiff, which were all cases where the testator, as clearly appeared 
from the will, intended to make the annuity an absolute charge upon 
the corpus of the estate, and the designation of a fund was only inci- 
dental. This appears from the citation made by the plaintiff from 2 
Underhill on Wills, sec. 768, p. 1088: "Where the testator gives an 
annuity, and it clearly appears that i t  was his desire and intention to 
make a definite a?zd certa/im provisiom ~ O T  the mppor't of the anlnuitant, 
an a n m i t y  i s  an absolute charge upon the corpus of the estate. I n  such 
case its payment does not depend upon the amount of the income exclu- 
sively, though the testator may have given directions for investing the 
property and may have alluded to its payment out of the income thus 

produced." 
(557) To the same effect is the citation made by the plaintiff from 

Underhill on Wills, p. 566:  "And if the will shows that the 
testator intends the legacy to be paid at all events, though a' particular 
fund is provided for its payment it is a demonstrative legacy, and will 
be paid with the general legacies, where the particular fund has failed." 

I n  this case the testator strictly restricted the source from which the 
annuity should be derived, and being aware that in case of sickness or 
unforseen circumstances it might not prove sufficient, he gave authority 
to the executor to exceed the sum allowed, which would authorize the 
executors to take the amount from other sources. But such application 
was not made and the contingency on which the executors could exercise 
such discretion is not alleged by the complaint to have occurred. 

I n  3 A. and E. (2 Ed.), 1143, it is said: "Where a sum of money is 
set apart the annuity to be paid out of the dividends therefrom with a 
gift over of the capital sum, the corpus is not liable for the arrears. I f  
i t  clearly appears that the annuity is to be paid only from a yearly gift 
of the income of an invested fund, the corpus will not be liable." 

I n  Brown v. Cresap (W. Va.), 9 L. R. A. (N. S.), 997, it was held: 
"Where a testator charges the estate with the maintenance and support 
of his widow during her life, the amount set apart each year for such 
purpose did not constitute a debt against the estate which could be al- 
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lowed to accumulate and be passed by the w i d o ~ ~  to her del-isee or per- 
sonal representative, her right to such sum depending on her using it 
for the  purpose of maintenance and support for  which i t  was be- 
queathed." 

I n  DeHuven v. Shermalz, 6 L. R. A, 745, the testator devised certain 
property to a trustee to be leased and put  i n  repair, and out of the rents 
he to pay interest, insurance, etc. The residue of the rents and 
profits Were to be paid $6,000 per annunl i n  monthly imtallrnents to 
testator's widow, if living, and $3,000 per annum in  monthly install- 
ments to each of his three children or the heirs of their body, and the 
excess to be applied on the indebtedness. This was held not a bequest 
of the reats themsel-r-es, but only an  annuity;  tha t  the legatee acquired 
no interest in the particular real estate, and that  there was no rent 
charge. "It could not be intended that  the payment of these annuities 
are a charge against the corpus of the estate." 

The demurrer on the ground that the complaint does not state a cause 
of action should h a r e  been sustained. 

I t  was error, also, for  the court on overruling the demurrer to render 
judgment against the defendant. H e  had the right to answer over. Re- 
visal, 506; P a r k e ~  v. B. R., 150 N. C., 433 ; Xorgan .c. Harris, 141 x. C., 
360. 

Rerersed. 

(558) 
AMERICAN TRUST COXPAKY r. LIFE IXSURANCE COXIPAKT 

OF VIRGINIA. 

(Filed 23 Mar, 1917.) 

P. Partnership-Profits-Principal and Agent-Compensation. 
Where the sharing in the profits of a bnsilles$ arrangement is only a 

method employed in drtermining the compensation oue is to receive for 
services rendered another, it falls withill the exception of the ruIe that the 
test of whether a partnership exists is the sharing of profits b~ the parties. 

2. Insurance, Life-Corporations-Officers-Insurable Interests-Principal 
and Agent-Statutes. 

Where the manager of a colicerli employs another to take charge of its 
insurance department, its soilciting agents, etc, b3 ~ ~ l i i c h  a profitable 
bnsiness is built np, upon an agreenient that the one producing the busi- 
ness is to recei~e as compensation a certain part of the profits, it is not 
conclusive e~idence of a partnership betn-een the two, and the corporation 
has an insurable interest in the life of the manager of its insurance 
agencq, and expressly so uncler the pro?isiona of our statute, chapter 507, 
PnbIic Lams 1909. 
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3. Insurance, Life-Delivery of Policy-Health of Insured-Duty of In- 
surer. 

If any time elapses between the application for policy of life insurance 
and its issnance, it  is the duty of the insurer to make inquiry when the 
policy i s  delivered as to the condition of the health of the  insured, and 
upon its failure to do so the delivery is conclusive that  the policy contract 
is completed, and binds the parties to the mutual obligations therein irn- 
posed upon them. 

4. Same-Noncontcstwble Clause-Defenses. 
A clause in a policy of life insurance making it  incontestable a t  the 

end of a year covers the defense of the alleged bad health of the insured 
at  the time of its delivery, and also that of false and fraudulent state- 
ments alleged to have been made by the insured in his application. 

5. Same-Exceptions. 
Where a policy of life insurance has been issued containing a clause 

making i t  noncontestahle after the expiration of a year. except for non- 
p ~ y m e n t  of premiums. after that period no defense is available to the 
insurer, in an action npoll tlie policy, excepting the nonpayment of the 
premium, as  therein stated. 

6. Insurance, Life-Noncontestablc Clause-Insurer's Benefit. 
The noncontestable clause in a Life insurance policy is for the benefit of 

the insurer in increasing its business by assurance that after the maturity 
of the policy, usually upon the death of the insured, its collection will not 
be subject to the uncertainty and delay of litigation, or questioned except 
as to matters therein stated-in this case, the nonpayment of premiums. 

7. Insurance, Life-Soncontestable Clause-Breach by Insurer-Rights of 
Insured. 

Cpon refusal of the life insurer to perform its part of a policy contract. 
and its notification thereof to the insured, the latter may elect to consider 
the policy a t  an end and recover its just value: or he may sue in equity 
to have the policy declared in force, or tender the premiums and treat the 
policy as  in force and recorer the amount payable accorcliiig to it2 terms 
at  maturity. 

8. Same-Snits-Equity-Cancellation-Consent-valiity of Policy. 
Where a policy of life insurance co~itaining a c l a ~ ~ s e  making it noncon- 

test;lble after the expiration of a rear. except for nonpayment of premium, 
has bee11 delivered and the premium paid therefor, an attempt by the 
insurer within that time, upon notification to the insured, to cancel the 
policy v i t h  tender of repayment of the premium upon a different gro~ind 
than tlint stated in the clause. but not consented to or accepted by the 
latter. is a breach of the contract by the former; and it is necessary for 
the inzurer, within the stated time, to bring snit in equity for the cancel- 
lation of the policy. or it will remain binding and enforcible upon the 
iliaorer'h death. 

(559) CIVIL  ACTION^ tried before Cline, J., at the February Term, 
1917, of NECKLENBURG. 
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This is an action to recover $10,000, the amount of a policy of insur- 
ance issued by the defendant upon the life of Harvey Lambeth, in favor 
of the plaintiff, on 4 March, 1913. 

The policy contained the following clauses, among others : "This 
policy shall not Lake effect until the first premium is paid, nor unless on 
the date of said payment the insured is alive and in  sound health." 

Incontestability.-The incontestable clause provides: "This policy 
shall be incontestable after one year from its date, except for nonpayment 
of premium." 

Withill twelr-e months from the date of the policy the defendant noti- 
fied the plaintiff that it elected to cancel the policy, and tendered a 
return of the first premium on the ground that it had discovered facts 
which in its opinion rendered the policy void, but it refused, upon the 
request of the plaintiff, to state what the facts were. 

The plaintiff declined to accept the premium and elected to treat the 
policy as still in force. 

There is no provision in the policy giving the defendant the right to 
cancel it. 

The plaintiff thereafter tendered the premiums as they became due, 
which the defendant refused to receive, and the insured died on or about 
7 February, 1915. 

No action was brought by the defendant to have the policy canceled. 
The defendant offered evidence tending to prove that the in- 

sured was not in good health when the policy was delivered, and (560) 
that there were false representations in the application for the 
policy. 

His Honor instructed the jury if they found the facts to be as testi- 
fied to by the witnesses to answer the issue in favor of the plaintiff, and 
the defendant excepted. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

Aiorrison d Dockery and TdZett & G'uthrie f o ~  plaintif. 
Stewart & iWcRae and Gander c6 Cansler for defendant. 

ALLEN, J. The principal contentions of the defendant are : 
1. That the plaintiff and the insured were partners when the policy 

was issued, and as such the plaintiff had no insurable interest in the 
life of the insured, and that, therefore, the contract of insurance is a 
wagering or gambling contract. 

2. That the insured was not in good health at the time of the delivery 
of the policy of insurance, and that, therefore, the contract of insurance 
was never in force under the terms of the policy. 

611 
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3. That the defendant rescinded the contract of insurance within 
twelve months after it was issued and tendered a return of the first 
premium, and that this being so, the incontestable clause does not prevent 
the defendant from alleging and proving false statenlents in the applica- 
tion for insurance and fraud in procuring its issue. 

The plaintiff, on the other hand, contends: 
1. That the insured was not a partner, but an agent and officer of the 

plaintiff, and that i t  had an insurable interest in  his life. 
2. That there is no evidence that the insured mas not in good health 

at the time of the delivery of the policy and no evidence of false state- 
ments or fraud. 

3. That the defendant had no right to cancel the policy of insurance, 
and did not do so, and that the same mas in force a t  the death of the 
insured. 

4. That the incontestable clause in the policy prevents the defendant 
from relying upon the fact, if i t  existed, that the insured I\-as not in good 
health at  the time of the delivery of the policy or that false and fraudu- 
lent statements  ere made in the application. 

There is authority for the position that the incontestable clause in a 
policy of insurance covers every defense except that there was no insur- 
able interest at the time of the issuing of the policy (5 Elliott on Con- 
tracts, see. 4077), although the trend of modern authority is that the 
clause, when i t  takes effect within a reasonable time after the issue of 
the policy and not from date, cuts off all defenses except those specially 

allowed by the clause itself. 
(561) "The modern rule is that a life insurance policy containing a 

provision that it shall be incontestable after a specified time can- 
not be contested by the insurer on any ground not excepted in that pro- 
 isi ion. Williams v. St. Louis Life Ins. Go., 189 Mo., 70; XassaclzuseLts 
Ben. Life Assn. v. Robinson, 104 Ga., 256; Northwestern Life Ins. Co. v. 
Montgomery, 116 Ga., 799; Wright v. ~Mt~Lual Ben. Life Sssn., 118 
N. Y., 237; Patterson v. Xatural Premium 111211. Life Ins. GO., 100 Wis., 
118 ; ~Wutual Reserve Fund Life Assn. v. Austin, 142 Fed., 398 ; Xurray 
v. State Mut. Life Ins. Co., 22 R .I., 524; Clememt v. Nezv York Life Ins. 
Co., 101 Tenn., 28; Citizens Life Ins. CO. v. -llcCltlrre, 138 Q., 138; 
25 Cyc., 875." Harris v. Ins. Co., Ann. Cases, 1914 C., 650. 

Accepting it, however, as valid defense when established by proof, al- 
though not excepted in the clause, i t  is one that should not be farored 
mhen invoked by the insurer, mhen, as in this case, the policy was issued 
with full knowledge of the facts, because i t  convicts the insurance com- 
pany of haring issued a policy invalid in its inception and contrary to 
law, and permits it to take advantage of its own wrong. 
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I t  is not, however, necessary for us to decide whether the incontestable 
clause covers this defense, because it seems clear to us that the insured 
was not a partner of the plaintiff. 

The uncontradicted evidence showing the relationship between the 
plaintiff and the insured is as follows: 

W. H. Wood testified: "I have been secretary and treasurer of the 
American Trust Company since its organization, about fifteen years ago. 
I n  1912 K a r ~ e y  A. Lanibeth mas and had been associated with the com- 
pany, as manager of the insurance department, since 1902. H e  was also 
a director in the company. T e  had a verbal contract with him, made by 
Mr. F. C. Abbott, who was the president, the vice-president, and myself 
as secretary and treasurer, providing that he should organize an insur- 
ance department and act as manager of it, receiving one-half of the net 
profits of that department as his compensation. The department belonged 
to the American Trust Company. He  served continuously as active 
manager from his appointment until during 1912. During February 
and Narch, 1912, he was manager of the insurance department and 
director in  the bank. He  directed the operations of the business and 
was the head of it. H e  went out to  solicit insurance and got it and 
brought i t  back. At  times I saw the applications, and was cooperating 
with him personally, at times, i n  getting the business. He  frequently 
conferred with me in  getting insurance. H e  had charge of a large busi- 
ness, was principal producer of practically all the business of the insur- 
ance department. . . . The insurance department was a success from the 
time it ~vas  organized. He  spent all his time in the insurance depart- 
ment. Had charge of all the force, controlled their work and 
their salaries. He  worked incessantly at  the business. He  had (562) 
charge of employing and discharging all employees in  the insur- 
ance department and fixed their salaries. The plaintiff had sub-agents 
all over this State and in  South Carolina, and he looked after them." 

There TTas also evidence that the plaintiff received as its share of the 
profits of the business conducted by the insured $7,500 per year. 

The ordinary test of a partnership, as the defendant contends, is 
sharing in  the profits, but the evidence brings this case within the well 
recognized exception to the rule, that there is no partnership if sharing 
in the profits is a' mere means of ascertaining and determining the com- 
pensation for the services rendered. Lance v. Butler, 135 N. C., 422, 
and cases cited. 

I n  this case the Court says: "In XooEz v. Twain,  118 N. C., 393, 
i t  is held that while an agreement to share profits, a8 such, is one of the 
tests of partnership, an agreement to receive part of the profits for his 
services and attention, as a means only of ascertaining the compensa- 
tion, does not create a partnership." 
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The evidence shows that  the plaintiff established an  insurance depart- 
ment;  that  the insured mas a director of the plaintiff, was the manager 
of this department, and, therefore, both an officer and an  agent, and 
received half the profits as compensation for his services, and this 
brings the parties directly within the provisions of chapter 507 of the 
Laws of 1909, which reads as follows: 

'5;lnd whenever there shall devolve upon any officer or agent of a 
corporation duties and responsibilities of such nature as that  a financial 
loss rou ld  result to the corporation from the death and consequent loss 
of the serTices of such officer or agent, then in such cases the corporation 
shall be deemed to have a n  insurable interest i n  the life of such officer or 
agent, and shall have the power to insure the life of such officer or agent 
for its benefit." 

This statute was passed in consequence of the opinion in  Victor 7;.  

Louise &fills, 148 N. C., 107, and perniits the taking out of a policy of 
insurance by a corporation upon the life of an  officer or agent whose 
duties and responsibilities are of such nature that  a financial loss would 
result to the corporation from his death, and the uncontradicted evidence 
conforms to all of its provisions. 

The case of Powel l  v. Ins. Co., 123 N. C., 103, relied on by the de- 
fendant, is not, therefore, i n  point. 

Nor do we agree to the position that the defendant can avail itself of 
the plea that  the insured was not in good health at the time of the de- 
livery of the policy, and that  for this reason, under the terms of the 
policy the contract never became operative. 

I f  any length of time elapses between the making of the application 
and the issuing of the policy it is the duty of the defendant to 

(563) make inquiry when the policy is delivered as to the condition of 
the health of the insured; and if i t  fails to do so, the delirery is 

conclusive against the defendant as to the completion of the contract. 
I t  was so decided in  Gr ie r  v. Ins. CO., 132 N. C., 546, i n  which the 

Court said: "When the policy is not only issued, but delivered, its de- 
livery (in the absence of f raud)  is conclusive that the contract is com- 
pleted (Ray v. fils. Co., 126 N. C., 166))  and is an acknowledgment of 
payment during continuance in good health. I f  the agent had not de- 
livered the policy, whether the circumstances would have justified the 
withholding of the delivery so as to release the company from responsi- 
bility is not a matter before us. H e  did d e l i ~ e r  it, and with full  oppor- 
tunity to see the insured and with a suggestion that he do so, and there 
i s  no allegation of fraud and collusion, as i n  Sprinkle  c ,  l ndernn i t~  CO., 
124 N. C., 405. The delivery of the policy closed the contract like the 
delirery of any other deed, and the preliminary provisions of the appli- 
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cation for withholding thereof ceased to be of any force. I n  Kendrick's 
case, supra, the money was not paid till after a lingering illness and on 
the rery day of the death, and then by a friend; but i t  was held that 
the delivery of the policy was conclusive as to the contract being 

_ complete. 
Sumerous authorities can be cited in support of what is here said, 

but the matter has been sufficiently elaborated in Kerldrick v. Ins. Co., 
124 K. C., 315; 70 Am. St. Rep., 592. To same purport, Life Assn. v. 
Lindley, (Texas) 68 S.  W., 695; Indemnity Assn. 2;. Grogan, (Ky.) 52 
S. W., 959; Ins. Co. v. Koeldar, 63 Ill. App., 188;  Ins. Co. v. Schlidc, 
175 Ill., 284; Ins. Go. v. Quinn, 41 N.  Y. Supp., 1060; XcElroy u. Ins. 
Co., 94 Fed., 990. I n  Life ilssn. v. Lit~dley and Indemnity Co. v. Gro- 
gan the facts were identical almost with those in this case. . . . The 
actual delivery of the policy concludes the contract, in the absence of 
fraud." 

I t  is also held that the incontestable clause covers this defense of the 
bad health of the insured at the time of the delivery of the policy 
(Wright c. Ins. Co., 43 Hun., 65, affirmed in Wright v. Ins. Go., 118 
N.  Y., 237; Clement v. Ins. Co., 101 Tenn., 22;  Life Assr~. v. Austin, 
142 Fed., 398; Dibble v. Ins. Co., 179 Pa., I 7 1  ; Life Ins. Co. v. Briggs, 
156 S .  W., 909; Moher v. Ins. Go., 78 Atl., 554; Patterson v. Ins. Co., 
100 Wis., 118))  as well as false and fraudulent statenlents in the appli- 
cation and the policy (Dibble v. Ins. Co., 149 Pa., 171;  Wright v. Ins. 
Co., 118 N .  Y., 237; Paiterson v. Ins. Co., 100 Wis., 118;  Benefit Assn. 
v. Robinson, 104  Ga., 256; Ins. Co. v. Brigys, 156 S .  W., 909; Xurry v. 
Ins. Co., 48 *4tl., 800, and many other cases) ; and if this is not the 
legal effect of the clause, why insert it, except for the purpose of deceiv- 
ing and misleading the insured 8 

As said in Patterson v. Ins. Co., supra, while discussing the (564) 
effect of the incontestable clause on the defense of false state- 
ments and fraudulent concealment: "If this clause be not altogether a 
glittering generality, put in for no purpose except to induce men to 
insure, it would seem that it must cover such misstatements or omissions 
as are here alleged." 

This brings us to the consideration of the incontestable clause in the 
policy and of the effort of the defendant to cancel the policy within one 
year from its delivery. 

The authorities are practically uniform i11 holding that an incon- 
testable clause, which gives a reasonable time for the insurance com- 
pany to make iiivestigation, is ~ ~ a l i d ,  and that it means what it says, 
and that is that after the time named in  the clause has expired no de- 
fense can be set up against the collection of the policy, unless it comes 
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within the excepted classes named in the clause itself, which in this case 
would be the nonpayment of premiums. See cases collected in note to 
Harris v. Ins. Go., Ann. Cases, 1914 C., 652. 

This clause, which has been generally adopted by the insurance com- 
panies, is not primarily for the benefit of the insured, but for the benefit 
of the insurance company itself. 

I t  mas adopted because, in  many instances, insurance is taken out for 
the benefit of the wife and children, and frequently the hope of a reason- 
able income after death to those dependent upon him was defeated by 
defenses which could not have been sustained if the insured had been 
alive. 

This deterred many from taking out insurance, and the companies 
adopted the incontestable clause for the purpose of increasing their 
business. 

"No more tempting provision to an applicant could be introduced into 
a policy of life insurance than this one mhich guaranteed to the appli- 
cant that his policy should not be contested after the expiration of one 
year, provided the premiums were paid. 

"Premiums upon life policies are often paid at  a great sacrifice, and 
one of the most disturbing and unsatisfactory features of the insurance 
contract is the fact that, after these sacrifices and payments hare been 
made for a number of years, and the insured has died, so that his testi- 
mony and perhaps that of others has been rendered unavailable by the 
lapse of time and the occurrence of death, instead of receiving the 
promised reward, the beneficiary will be met with a contest and a law- 
suit to determine whether the insurance ever had any validity or force. 
Hence i t  has become an almost universal practice with insurance com- 
panies to provide against any contest or forfeiture of their policies after 
a certain length of time, greater in some cases and less in others. 

"The provision in  this case is very broad in its terms. There is only 
one condition upon which the validity of the policy can be ques- 

(565) tioned after the lapse of a year, and that is the nonpayment of 
premiums. The meaning of the provision is that if the premiums 

are paid the liability shall be absolute under the policy, and that no 
question shall be made of its original validity. No reasonable construc- 
tion can be placed upon such provision other than that the company 
reserves to itself the right to ascertain all the facts and matters material 
to its risk, and the validity of their contract for one year, and if within 
that time it does not ascertain all the facts, and does not cancel and 
rescind the contract, it may do so afterward upon any ground then in 
existence. 

"The practical and intended effect of the stipulation is to create a 
short statute of limitation in favor of the insured, within which limited 
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period the insurer must, if ever, test the validity of the policy." Clement 
v. Ins. Co., 101 Tenn., 22. 

'(It is in the nature of and sen-es a similar purpose as statutes of 
limitations and repose, the wisdom of which is apparent to all reason- 
able minds. . . . No doubt, the defendant held it out as an inducement 
to insurance by removing the hesitation in the minds of many prudent 
men against paying ill-afforded premiums for a series of years, and, in 
the end, and after the payment of premiums, the death of the insured, 
and the loss of his and the testimony of others, the claimant, instead of 
receiving the promised insurance, is met by an expensive lawsuit to 
determine that the insurance which the deceased has been paying for 
through many years has not, and nerer had, an existence except in 
name. While fraud is obnoxious, and should justly vitiate all contracts, 
the courts should exercise care that fraud and imposition should not be 
successful in  annulling an agreement to the effect that if cause be not 
found and charged within a reasonable and specific time, establishing 
the invalidity of the contract of insurance, it should thereafter be 
treated as valid." Wright v. The fIIutual Benefit Life ASS??., 118 K. Y., 
237. 

We, therefore, conclude that the policy of insurance was valid in its 
inception and that the incontestable clause, if in force, would prevent 
the defendant from showing that the insured mas not in good health 
when the policy was delivered, or that there was fraud in procuring the 
issuing of the policy. 

We must then determine whether the policy was in force at the expi- 
ration of one year from its delivery. 

If it was, having concluded that the plaintiff had an  insurable interest 
in the life of the insured and that the incontestable clause covers the 
defense of bad health at  the time of the del i~ery of the policy and of 
fraud in procuring it, it would necessarily follow that the plaintiff is 
entitled to recover, and that there was no error in instructing the 
jury to answer the issues in faror of the plaintiff, and, on the (566) 
other hand, if the policy was not in  force one year from its 
delivery these defenses are open to the defendant. 

A policy of insurance is a contract, and is to be interpreted as other 
contracts (14 R. C. L., 925; Ins. Co. E. Rearney, 180 U. S., 132)) except 
that if there are doubtful and ambiguous vords and phrases they are to 
be construed in  favor of the insured (Vance Ins., 430; Bank v. Ins. Go., 
95 U .  S., 673 ; Eend~iclc v. Ins. Go., 124 N. C., 320; Gazznm v. Ins. Co., 
155 N. C., 338) ; and "if there is a reasonable doubt as to the extent of 
the application of the 'incontestable clause,' it must be solved in favor 
of the beneficiary." Ma~eck v. Life Assn., 62 Minn., 39; Royal  CFircle v. 
Achterrath, 204 Ill., 549. 
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I t  takes two to make a contract, and while one may cause a breach, 
it takes two to rescind or cancel it, unless there is some ~rovision in  the 
contract itself authorizing its rescission or cancellation at the option of 
one of the parties, which is not a feature of the policy in this case. 

As said by Justice Walker in  Edwards v .  Proctor, mte, 41: "When 
parties enter into a contract for the performance of some act in  the 
future, they impliedly promise that in the meantime neither will do 
anything to the harm or prejudice of the other inconsistent with the 
contractual relation they have assumed. The promisee it also has been 
said (and this seems to be the better reason), has an inchoate right to 
the performance of the bargain, which becomes complete when the time 
for such perfmmance has arrived, and, meanwhile, he has a right to have 
the contract kept open as a subsisting and effective one, as its unim- 
paired and unimpeached efficacy may be essential to his interests. Clark 
on Contracts (1904), pp. 445, 447; Frost v. Knight, L. R., 7 Exch., 
111.'~ 

"A policy is a contract between the insurer and the insured. Nothing 
in  its nature implies that one party may at any time declare i t  ended." 
Rothschild v. In$. Co.. 74 Mo.. 41. 

When the policy was issued mutual obligations were undertaken by 
the plaintiff and the defendant, the plaintiff agreeing to pay the 
premiums and the defendant agreeing to pay the amount of the policy 
upon the death of the insured; and when the defendant notified the 
plaintiff that it would cancel the policy, and tendered the return of the 
first premium, it was guilty of a breach, usually designated as a breach 
by renunciation. 3 Page Cont., sec. 1436. 

One year is  given to the defendant to make inquiry and investigation 
as to the health of the insured. and as to the statements made in the 
application and the policy as an inducement to the contract. 

Within this time, if the defendant refused to perform its part of the 
contract, and so notified the insured, three remedies ai-e given to the 

plaintiff: 
(567) "(1) He  may elect to consider the policy at an end and recover 

its just value. (2) H e  may sue in equity to have the policy 
declared in force. ( 3 )  He may tender the premiums and treat the policy 
as in force and recover the amount payable on i t  a t  maturity." 1 4  
R. C. L., 1004; Day v. Ins. Co., 29 Am. R., 693; Ins. Co. v. McCo~micZc, 
65 Am. R.. 393. 

The insurance company also has the right, if it concludes that the 
policy has been improperly procured, to institute an  action for the can- 
cellation of the policy within the year. 

"The insured may maintain a suit in equity in a proper case to rescind 
or cancel the contract for fraud on the part of the company or its agent, 
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or for breach of contract. I n  like manner the company may maintain a 
suit in equity to cancel a policy because of fraud upon the part of the 
insured or the beneficiary, as the case may be, or because the policy is 
a wager policy by reason of want of insurable interest." 25  Cyc., 788; 
French v. Connely, 145 Eng. Report (reprint), 933; TT'hittingizarn a. 
I'hor.libourgh, 23 Eng. Report (reprint), 734; Asso, v .  Palmer, 53 Eng. 
Report, 168; Ins. Co. 0. Dick, 114 Mich., 337. 

The two cases relied on by the defendant (Ins. Co. v. Bailey, 13 Wall., 
616; Cable v. Ins. Co., 191 U. S., 288) to sustain the position that the 
insurance company has no right to bring an action to have the policy 
canceled. are not in point, because in both of these cases the right was 

A ,  - 
denied upon the ground that an action at law was pending upon the 
policy, the insured having died, and it mas held that the insurance com- 
pan? did not have the right to go into a court of equity, as it could set 
;p the defense in a court of law. 

I t  follows, therefore, that the conduct of the defendant in notifvilla 
the insured 'that it would cancel the policy and in tendering the "firs; 
premium which had been paid, did not rescind or cancel the contract, 
as the plaintiff did not consent thereto, and amounted to no more than 
a breach, and that the remedy of the defendant was to institute an action 
for cancellation within the year, and as it did not do so the policy was 
in force at the expiratioii of the year. 

This is also in accordance with the authorities holding that if the 
defendant wishes to contest and to avoid the payment of the policy and 
the force of the incontestable clause, i t  must take aErmatire action 
within the time limited by the policy. 

I n  Ins. Company v. XcCrinnis, 45 L. R. 8. (n. s.), 197, the Court 
said: ('It seems to be a ~vell recognized principle of insurance lam that 
a provision in a contract of insurance limiting the time in which the - 
insurer may take advantage of certain facts that might othera' w e  con- 
stitute a good defense to its liability on such contract is valid, and pre- 
cludes every defense excepted in the prorision itself. I t  also seems 
to be generally held that such a clause precludes the defense of (568) 
fraud as well as other defenses, and that it is not valid on the 
theory that it is against public policy, provided the time in which the 
defenses must be made is not unreasonably short. An examination of 
the following cases will show that the holding of the courts of this 
country has been almost universally that every defense to a policy of 
insurance embraced within the terms of the 'incontestable clause' is 
completely lost to the insurer, if it fails to make the defense or take 
afirmative action within the time livzitecl by the policy." 

The language used in n/lurray v. Iris. Co., 53 L. R. A. (R. I.), 743, 
speaking of the incontestable clause, is that "The practical and evidently 
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the intended effect of the stipulation in question was to create a short 
statute of limitations in favor of the insured, within which limited 
period the insurer must, if ever, tesi the validity of the policy" (Italics 
ours) ; and this is copied and adopted in Olenzens v. Ins. Go., 70 A. S.  R., 
653. 

The meaning of the terms, '(take affirmative action," "test the validity 
of the policy," if in  doubt, is made clear by the decision i n  Wright v. 
Benefit Assn., 43 Hun., 65, which was affirmed in 118 N. Y., 237, in 
which the Court, speaking of a policy which became incontestable after 
two years, says: "Its effect is not to prevent the insurer from annulling 
the contract upon the ground of the fraudulent representations of the 
insured, provided an action is brought in the lifetime of the insured and 
withitz two years from the date of the policy," and this was quoted and 
approved in  Ins. Co. v. Robinson, 42 L. R. A. (Ga.), 269. 

The case of Powell v. Ifis. Co., 153 N. C., 128, is not in conflict with 
'these views. 

I n  that case the defendant denied the delivery of the policy, and it 
was held that if the policy was not delivered and the contract was never 
in force, that the incontestable clause would fall with the other provi- 
sions of the contract. 

We are, therefore, of opinion, as the plaintiff had an insurable interest 
in the life of the insured when the policy was issued, and as no a'ction 
was brought by the defendant within one year from the date of the 
policy to have the contract of insurance canceled or rescinded, that the 
incontestable clause was in force at  the death of the insured, and that 
the defendant is precluded thereby from relying on the defenses set up. 

We have dealt with the case upon the theory that there is some evi- 
dence to support the defense relied on, but upon an examination of the 
record it appears to us that the insured acted in good faith, and, while 
there is  some evidence that he had an incurable disease at the time of 
the delivery of the policy, that he had no knowledge of it, and that he 
was in apparent good health. 

No error. 

Cited: Garland v. Ins. Co., 179 N.C. 72; Hardy v. Ins. Co., 180 N.C. 
183; Ins. Co. v. Grady, 185 N.C., 352; Underwood v. Ins. Co., 185 N.C. 
540; Powers v. Ins. Co., 186 N.C. 338; Gurganms v. Mfg. Co., 189 N.C. 
204; NcCain v. Ins. Co., 190 N.C. 552 ; Wambolt v. Ins. Co., 191 N.C. 
39 ; Dawson v. Ins. Co., 192 N.C. 316 ; Bo'lch v. Shuford, 195 N.C. 661 ; 
Urey v. Ins. Go., 197 N.C. 387; Jolley v. Ins. Co., 199 N.C. 271; 
Mauney v. Ins. Co., 209 N.C. 504; West v. Ins. Qo., 210 N.C. 236; 
Mills v. Ins. Co., 210 N.C. 441 ; Yerys  v. Ins. Co., 210 N.C. 444; Roth- 
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RYDER O. OATES. 

I rock v. Naylor, 223 N.C. 787; dbrams v. Ins. Go., 224 N.C. 2, 8, 11; 
Moore v. Ins. Co., 231 N.C. 730. 

(569) 
LUCY W. R I D E R  ET ALS. v. ELLA B. OdTES ET ALS. 

I (Filed 23 May, 1917.) 

1. Partition-Unknom-n Claimants-Contingent Interests-Clerks of Court 
-.Jurisdiction. 

When adversary proceedings to partition land among tenants in com- 
mon, alleging fee-simple title in some of the partties and joining others f o r  
the purpose of excluding such interest, contingent or otherwise, as they 
may claim, whether in esse or otherwise (Rev., see. 410), and for the 
appointment of guardians for such interest, are brought before the clerk 
of the Superior Court, the Superior Court, on appeal, acquires jurisdiction 
and can retain the cause and hear and determine all matters in contro- 
versy. Rerisal, see. 614. 

1 2. Co~rts-Jun~isdiction-~a1~peal-Contingent Interests-Sale-Statutes. 

1 Lands subject to contingent limitations may be sold by order of the judge 
of the Superior Court in term, on appeal in proceedings in partition im- 
properly brought before the clerk, by retaining jurisdiction for the pur- 
pose of settling the contro~~ersy. Revisal, secs. 1590, 614. 

3. Parties-Class Representation-Service-Publication-Judgments. 
Where parties are brought in by publication in proceedings to partition 

lands, for the purpose of escluding any interest they might claim, and 
a re  properly represented by those in the same class, the doctrine of "vir- 
tual representation" applies. 

1 4. Judicial Sales-Courts-Private Sales. 
1 I t  is within the power of the court, having jurisdiction, to order the 

private sale of lands for the purpose of dil-iding the proceeds among 
tenants: in common. 

5. Estates-Contingent Limitations-Vested Title. 
A deed in trust to lands that the title x7est absolutely in  the children 

surviving the wife, and that the trustee shall do whatex7er is necessary to 
vest i t  accordingly, gives the sur~~iv ing  children an absolute and inde- 
feasible title upon the happening of the event, which is not destroyed by a 
further limitation to the brothers and sisters of the donor should all of 
such children die without issue. 

6. Trusts and Trustees-Executors and  Administrators-Power of Disposi- 
tion-Consent of Executors-Renounce~nenTudgment-Estoppel. 

A devise and bequest of real and personal property to the wife with the 
power of disposition giren her with the consent of several executors named 
in the will, is one of personal confidence in each of the executors, requiring 
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the coilaerlt of all for the esercise of the power: and where the esecntors 
hare not qnalifi.ed by reason of death or rennnciation under the formalities 
of Revisal. sec. 10, those thus renouncing may not come in and qualify 
after a lapse of twenty years and give valid consent to the exercise of the 
power, especial17 when they are bound by a judgment ill an action to sell 
the lands, wherein they had been made parties. 

(570) APPEAL by defendants from Cline, J., at  April Term, 1916, of 
MECXLENBURG. 

This is a special proceeding for sale for partition of the "Central 
Hotel" property on Independence Square in Charlotte. The feme peti- 
tioners are the sole surviving children of 31. L. Wriston, deceased (their 
husbands being joined). 

The proceeding was begun before the clerk, the feme petitioners alleg- 
ing that  they are the oxaers of an  indefeasible fee-simple title to an  
undivided one-half interest i n  said property, and that the devisees of 
R. X. Oates, who are defendants, are the owners of an  indefeasible fee- 
simple interest in the other undirided one-half interest. The petitioners 
also joined as defendants their children and grandchildren, the descend- 
ants of brothers and sisters of 31. L. Wriston, and J. C. Springs to repre- 
sent the heirs of H. G. Springs as a class, on the ground that said de- 
fendants might by some possibility claim an interest in said property, 
a part  of the relief sought being the exclusion of such interest. 

The devisees of R. M. Oates filed an  answer admitting all the allega- 
tions of the petition and joining in the prayer for relief. 

A11 of the children of the petitioners who are of age filed an  answer 
admitting the allegations of the petitioners, joining in the prayer for 
relief, and disclaiming any interest in said property in favor of said 
petitioners. Four of the defendants are infant children and grand- 
children of the petitioners for whom C. S. Glasgow was appointed 
guardian ad litem. Advertisement was made for all parties claiming 
any interest who were unknown to the petitioners. None came in, but 
the clerk appointed A. G. Robertson guardian ad Litem for any unknown 
parties. These two guardians ad litern filed motions to dismiss and 
demurrers, which being overruled, they appealed to the judge. The 
appeal came on a t  term time, and the judge sustained the action of the 
clerk, but at  request of the petitioners he retained the cause in that 
court under Revisal 614, and appointed Hunter ,Marshall, Jr . ,  guardian 
ad Zitem of all persons not in esse to whom by any possibility any claim 
to an  interest in the property might accrue. H e  also filed certain mo- 
tions and demurrers which were overruled. A11 the guardians ad litem 
thereupon answered the petition, admitting the allegations of fact in the  
complaint but denying that the feme  petitioners mere the owners of an 
absolute title to an  undirided one-half interest in said property, and 
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asked that the property be sold and that the proceeds be invested in ac- 
cordance with Revisal, 1590. 

I t  appears that an offer of $361,041.50 had been made for an inde- 
feasible fee-simple title in the property by W. S. Alexander, who had 
assigned his bid to the Southern Real Estate Loan and Trust Company, 
which duly filed the bid in writing. Upon proof the court found 
as a conclusion of fact and of law that an actual partition of (571) 
the lands codd not be made without injury to all the parties 
interested; that the price bid lvas full and fa i r ;  that the terms and con- 
ditions of the bid were reasonable and just; that the interest of all 
parties would be served by the sale and the acceptance of the bid at that 
price, and appointed a commissioner to execute the deed to the pur- 
chaser: but the bidder refused to accept the deed when tendered. A 
rule being served upon the bidder to show cause, it filed an answer 
alleging that the commissioner could not conrey an indefeasible fee- 
simple title. The petitioners demurred to this answer. The court sus- 
tained the demurrer and rendered judgment against the bidder for spe- 
cific performance, and the bidder appealed. 

The court also directed that the commissioner should collect the pur- 
chase money and after paying the costs should distribute the remainder 
among the feme petitioners and devisees of R. h1. Oates. From this 
order the guardians cud litem excepted and appealed. 

C.  W .  Tillett, Jr., for petitioners. 
Cansler d CansZer for Ella B. Oates et nls. 
Glasgow (e. Glasgow for Bessie Durham et als. 
Pharr d Bell f o ~  Trust Company, appellant. 
A. G. Robertson for unknown defendants. 
Hunter Marshall, Jr., for defendants not in esse. 

CLARK, C. J. The appeal presents three questions: (1) Was the 
procedure regular and proper? (2) Are the feme petitioners the abso- 
lute owners of the Wriston interest? (3) Are the devisees of R. M. 
Oates the absolute owners of the Oates interest? 

M. L. Wriston, father of the feme petitioners, was the owner of an 
undivided one-half interest in this property in fee, and R. M. Oates 
owned the other one-half interest in fee in said lots. 

I n  1876 M. L. Wriston died leaving a last will and testament, which 
appears in the record. H e  left surviving him his widow, five daughters 
who are the feme petitioners, and a son, Henry Wriston. A11 his other 
children had predeceased him, unmarried and without issue. The son, 
Henry Wriston, died in 1893, intestate, unmarried and without issue. 
I n  1913 the widow of M. L. Wriston died intestate. The feme petition- 
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ere, Lucy W. Ryder, Bessie W. Durham, Ada W. Brockenbrough, Ella 
W. Lee, and Minnie W. Smith, are the daughters of N. L. Wriston, and 
his sole heirs at lam and derisees, and they claim as joint owners in fee 
an undivided one-half interest in the Central Hotel building and lot in 
Charlotte, which i t  is sought to have sold for partition. The first three 

named have children and grandchildren, who are parties de- 
(572) fendant and represented in this action. The other two petition- 

ers, Ella W. Lee and Minnie R. Smith, have never had any chil- 
dren and the last named is a widom. A11 the brothers and sisters of 
M. L. Wriston are dead and all their descendants known to the petition- 
ers hare been named as parties defendant and those not knonn have 
been adrertised for as pol-ided in Revisal, 2490. H. G. Springs died in 
1903, leal-ing a will wherein the defendant J. C. Springs was named as 
executor. H. 6. Springs left a large number of heirs, many of whom 
are not known to the petitioners. Ender the prorisions of Re~isal ,  411, 
the petitioners have joined the said J. C. Springs, who is an heir of 
H. G. Springs, to represent the heirs of H. G. Springs as a class. 

R. M. Oates died in 1897, onning an undivided one-half interest in 
fee in the Central Hotel property, leaving sur~ iv ing  him his widow, 
Ella B. Oates, and the following children : Lalla 0. Bethel, Lucy Oatea, 
Bertha 0. Twitty, and John B. Oatea. I n  his mill R. M. Oates nanied 
his wife and three nephews as executors of his estate, and gave them 
certain powers over the estate. One of these nephews predeceased him. 
The other two renounced their right to qualify, and one of them has 
since died. The surviving nephew is a party to this proceeding, but 
has not filed any answer nor made any objection to the sale or order of 
disbursement. The executrix has never undertaken to exercise any of 
the powers conferred upon her by the will except to distribute the income 
from the estate among her children. She and all of her children are 
parties to this proceeding and have joined in the prayer for sale. 

The procedure in  this matter has been regular and proper. As  the 
petitioners contend that they are the absolute owners of the Wriston 
interest in  the land set out in the petition, and that the devisees of 
R. M. Oates are the absolute owners of his interest in said land, and 
that the feme petitioners and said devisees are tenants in  common of 
said land, they are entitled to have sale of the same for partition, the 
court having found that actual partition of the land is impracticable. 
The proceeding was therefore properly begun before the clerk. I n  order 
to  settle all doubt as to the title to the property the petitioners have 
joined as defendants all persons nho might in any contingency claim 
an interest in said land, known and unknown, sui juris and non sui juris, 
iwluding also any not in esse who might by possibility hereafter set up 
a claim, Revisal, 410. The clerk having overruled the motioiis and 
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demurrers filed by the guardians ad litem of all persons represented by 
them who claim a contingent interest, the guardians appealed to the 
judge, who affirmed the judgment of the clerk and, retaining the cause, 
as under Revisal, 614, he was authorized to do, he proceeded to hear 
and determine all matters in  controversy. This course has been 
repeatedly recognized as correct. Litile v. Duncan, 149 N. C., (573) 
84. By virtue of Revisal, 1590, land subject to contingent limita- 
tions can be sold by order of the judge at  term-time. Even if the pro- 
ceeding had been improperly brought before the clerk, the judge had 
ample authority to retain jurisdiction and order the sale. Revisal, 614 
and 1590; Xprings v. Scott, 132 N. C., 548; Smith v. Gudgel; 133 N. C., 
627. Even if the proceeding before the clerk had been without authority, 
the judge could retain jurisdiction after the action was brought before 
him. I n  re Anderson, 132 N. C., 243. 

Even though the parties who were brought in by publication should 
show that they have not been properly served, the sale under Revisal, 
1590, is valid when the class of remaindermen coming next after life 
tenants is represented by one or more persons in  being, under the doctrine 
of "virtual representation." S p r k g s  v. Scott, 132 N. C., 548. I n  
117Todge.s v. Lipscornbe, 133 N. C., 199, the court held that it would be a 
vain and useless thing for the law to require every conceivable indi- 
vidual to be summoned. 

A11 the children and descendants of the brothers and sisters of M. L. 
Wriston have been summoned by publication, but several of them have 
been personally served, and these sufficiently represent the class. 

I t  was entirely in the power of the court to order a private sale. 
McAfee v. Greene, 143 N. C., 411, which holds that this has been too 
frequently adjudged to be now an open question. Wooten, v. Cunwingham, 
171 N. C., 123. I n  Overman v. Tate, 114 N. C., 571, the procedure was 
very much on all-fours with this, and there the sale was ordered by the 
clerk, though one of the interests was subject to contingent limitations. 

The court properly held that the feme petitioners were the absolute 
owners of the Wriston interest and entitled to the proceeds of the sale. 
The guardians ad litem have appealed upon the ground that the pro- 
ceeds should be invested, but an examination shows that the deed of 
settlement set out in the record, executed by M. L. Wriston, conveyed an 
absolute title to the feme petitioners which became vested a t  the death 
of his widow in 1913. I t  provides that at  her death "The property shall 
vest absolutely in the children surviving her," and at  the end of the 
deed of settlement it is provided that upon the condition named upon 
which the deed shall ('vest and pass absolutely,'' the trustees shall do 
whatever is necessary to "perfect the title" in the parties entitled to the 
estate a t  that time. 
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The effect of these words is not destroyed by the provision i11 the deed 
of settlement: "In the event of all of his children dying without issue, 
then said property shall descend to the brothers and sisters of said M. L. 
Wriston and the heirs of those who may die leaving issue." H e  did not 

u 

mean this as a condition of defeasance, but referred to "death 
(574) without issue during the life of his wife." He  made the above 

provision to' limit the estate to his brothers and sisters should his 
lineal descendants become extinct before the death of his wife, for the 
deed is clear that at his wife's death, whether his own children or their 
issue or his brothers and sisters would take, they should take not con- 
ditionally and defeasibly, but "absolutely." 

I n  said deed of settlement M. L. Wriston did not reserve Dower to 
reappoint the property unless he outlived his wife. Otherwise, the 
reservation would be void for repugnancy. Besides, his will is not an 
exercise of the power to reappoint, but he followed closely in his will 
the terms of the deed of settlement. Item 4 of the will devises "All my 
estate, real and personal." I n  Curruway v. Moseley, 152 N. C., 351, it 
was held that a will, in order to be an exercise of a power, must con- 
tain either some reference to the power or to the property which is the 
subject of the power, or i t  will be ineffectual unless construed to be an 
execution of the power. I n  this will there is no reference to the power, 
nor any distinct references to the Central Hotel property, and the will is 
effectual without construing it to be an exercise of the power, because the 
testator at his death owned a large amount of property besides the 
Central Hotel property. Revisal, 3143, does not apply, because that 
refers only to general powers, and the power here reserved is special. I t  
is the power to appoint to other "uses and trusts," while the will does 
not undertake to declare any uses and trusts a t  all, but disposes simply 
of the fee. I t  does not purport in terms, or by reasonable constructi&, 
to be an execution of the power by will. 

I n  the deed of settlement Wriston expresses his intention in making 
the deed of settlement to be: "The wish and purpose of said Wriston is. 
to settle a portion of his estate on his wife and children so as to secure 
a home and support for his family against the contingencies of future 
debts and embarrassments, retaining ample property to meet all his 
present liabilities." 

I n  accordance with this expressed wish, he gave his wife the property 
for her life, not directly, because prior to the Constitution of 1868 this 
would have made it liable to the payment of his debts. H e  therefore 
placed the property in the hands of a trustee, with the provision that her 
estate therein should continue during the joint lives of himself and wife, 
and should she survive him. that this estate would terminate at  her death 
or se~cond marriage, when it would "vest absolutely" in the parties then 
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in remainder, who are these petitioners. He  directed that on his ~ ~ i f e ' s  
death or second marriage "the property is to vest absolutely," and further 
on he refers to the death or second marriage of his wife as the condition 
upon which the estate shall "vest and pass absolutely." The word "vest 
absolute" or "absolutely" means an indefeasible, unconditional, 
fee-simple title. Ba~zk c. Johnson, 168 S, C., 308; Dunn v. (575) 
Hines, 164 N. C., 113; Vinson v. Wise, 159 N .  C., 653; Whit- 
field v. Garris, 134 N .  C., 2 5 ;  Galloway I.. Carter, 100 N. C., 121; Price 
v. boh?zso?~, 90 I\'. C., 597; XcEachin c. X c R a e ,  50 N. C., 22; Zilliarcl 
c. Kearney, 45 S. C., 223; Cox c. B o g g ,  1 7  N. C., 128, in all of 11-hich 
the phrase "absolute property" is held to mean indefeasible. 

The termination of the trust estate is the time to ~ ~ h i c h  the death 
without issue will be referred. Here the trust estate terminated at the 
death of Xrs.  Wriston. The language of the trust itself is, "These trusts 
to continue during coverture, and should she survive her said husband, 
then during her natural life or widowhood"; and it is provided that 
upon such death or second marriage the trustee should "convey to the 
parties entitled, should the same be necessary to perfect title, without 
the trouble and expense of applying to the court." The deed of settle- 
ment further recognizes this by providing for the remora1 of the trustee, 
and also for the change of the investment hy the written consent "of the 
trustcc and the said M. 1;. Wriston and wife, or the survivor of them." 
No power is giren to change the trustee or investment except during the 
life of the said M. L. Wriston and his wife or the survivor of them. His 
object in  making the trust mas to protect his wife and children from his 
subsequent debts, and to prevent his wife's interest in the land being 
subject to sale for his debts, as the law then stood, the trust was created 
and a trustee appointed. 

The rule laid down in Hilliard v. li'earney, 45 K. C., 221, and ~vhich 
has been adhered to ever since without niodification is: "Where there 
is an intermediate period between the death of the testator and the death 
of the devisee, such as the expiration of the life estate or the arrival of 
a beneficiary at a certain age, the death without issue will be referred 
to this intermediate period." The courts do not refer "the death with- 
out issue" to the death of the testator, because the testator could provide 
by codicil for any change that might occur after making his will and 
prior to its probate. 

The deed of settlement is expressed therein to be for the benefit of his 
wife and of his children who were then in being and such as might be 
born thereafter. The coxtention that the limitation over would not vest 
on the death of his wife, but only upon the death of all his children with- 
out leaving issue would be void, moreover, because it mould be in viola- 
tion of the rule against perpetuities, which is as follows: "No interest 
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is good unless it must vest, if a t  all, not later than twenty-one years after 
some life in being at the creation of the interest." Gray on Perpetuities, 
see. 201. Two of the feme petitioners, Lucy W. Ryder and Ella W. Lee, 
were born after the execution of the deed of settlement, on 12 ;March, 

1867. Any estate created by the deed the vesting of which could 
(576) b ~ -  any possibility be postponed for a longer time than twenty- 

one years after the death of Mrs. Wriston and the three petition- 
ers who x7ere then living would be void. The limitations over, if as 
contended for by the appellants, would be void for remoteness and the 
estate of the jerne petitioners becomes absolute. Porter v. Rose, 55 N.  C., 
1 9 6 ;  Weutherly v. Amzfield, 30 N. C., 25; Gray on Perpetuities, see. 247. 

By the terms of the deed of settlement ;M. 1;. Wriston did not reserve 
the power to reappoint the property unless he should outlive his wife, 
for the second division of the deed specifies: "Should he survive his said 
wife." The will, besides, does not constitute an execution of the alleged 
power, for the reasons already stated. 

Robert M. Oates by his will gave his wife, with the consent of her 
coexecutors (none of whom qualified), the right to sell both real and 
personal property, and directed that on the death of his wife, her co- 
executors should divide the estate equally between his children, and if 
they "deemed best" they were given power to allot to his daughters a 
life estate in their shares, with limitations over to their children. As 
already stated, only the widow qualified as executor; one of the co- 
executors named died before the testator and one since, and the other, 
who renounced, is a party to this action and makes no exception to the 
decree of sale and distribution. 

As to the objection that the surviving coexecutor could hereafter come 
into court and, withdrawing his renunciation, qualify as coexecutor and 
exercise the power to limit the property to the daughters of the testator 
for life, it is to be observed that such power was conferred upon the 
coexecutors as a trust personal in  them and to be exercised at  their dis- 
cretion. I t  cannot, therefore, be exercised by one of the coexecutors after 
the death of the other two. I n  Tiffany on Real Property, sec. 282, the 
principle of lam is thus atated: '(A statute sometimes provides that a 
surviving executor or trustee may exercise the powers originally given 
to the executors or trustees jointly; but even then the power will not, it 
seems, be exercisable after the death of one, if i t  was intended to rest in 
the joint personal discretion of the persons named as executors or trus- 
tees, or if it was given to them in their individual rather than their 
official character.'' 

I n  Perry on Trusts (6  Ed.), sec. 491, it is said: "A discretionary 
power to four trustees and the survivors of them cannot be executed by 
the last survivor, for though the power may generally be held to sur- 
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~ i v e ,  an intention to the contrary, if it can be fairly inferred, d l  
control." 

I n  the same work, section 273, it is said: "But if the power is given 
the person and not to the office, a disclaimer by one would not vest the 
power in the other trustees so as to enable them to exercise it." I n  
Dillnrd v. Dillard, 97 Va., 441, where the will conferred a power (577) 
on the testator's two sons and her son-in-law, the Court said: "The 
power, as respects Jollii T. Dillard, being conferred on the three trustees 
by name, ~ ~ i t h o u t  rords  of survivorship, and being one of personal confi- 
dence, it could only be conjointly exercised by all three of them and not 
by a less number. The authority, being joint, is deternlined by the 
death of one of them. Hill on Trusts, marg. pp. 211, 297, 488; 2 Perry 
Trusts, secs. 496, 497, 499; Cole v. Wade. 1 6  Ves., 27; Walter 9. 111aun- 
der, 19 Ves., 424; and Brown v. Hobson, 3 A. K. Marsh, 380. If the 
law mere othervise, then upon the death of one of the trustees, the tmo 
snrrirors could execute the power, and upon the death of one of them 
the sole surrirror could do so, and might dispose of the property contrary 
to what the other two trustees iu their lifetime always opposed and 
prevented, and thereby frustrate the very object of the testator in intrust- 
ing its disposition to the joint judgment of all three of them, and defeat 
his testamentary intent." 

I n  O'Brien v. Battle, 98 Ga., 766, the Court said: "Where a will 
confers upon two trustees a power not coupled with an interest, and no 
words of surrivorship are used in the instrument, the presumption of 
law is that the grantor eonternplated a joint execution of the power, 
and the survivor cannot execute it, quoting ~l/lansel v. Mansel (Wilm. 
Op., 3 6 ) ,  ~ i ~ h e r e  Wzlmot, Lord Commissio?zer, said: 'If I say I 11-ill 
trust two, the law will nos say I shall trust one; it is a joint confidence. 
But if it is limited to the survivor i t  is saying I will trust two as long 
as they live, and afterwards one of them.' So, if the power be given to 
particular persons by name, without saying more, or adding words of 
surx-ivorship, i t  must be exercised jointly, and upon the death of one of 
them the power will be gone.'' 1 Perry Trusts, sec. 294. To same effect, 
In, re Wilkins, 86  N. Y., 360. 

Wood v. Xparks, 18 N. C., 390, and Davis v. Inscoe, 84 N. C., 396, 
quoted by the appellants as authority that the power here survives to 
the surviving trustee, James 11. Oates, is not in point, for they applied 
only to the power of sale, which is not a personal confidence such as is 
reposed by the testator in this case in the judgment of his three nephews. 
The Court cannot hold that he trusted to one when the will intrusted it 
to the judgment of three. 

Our statute for the construction of statutes, Revisal, 2831 (9),  which 
provides that a statute giring "joint authority to three or more public 
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officers or other persons shall be construed as giving such authority to 
a majority of them," unless otherwise expressly declared in the statute, 
recognizes the general rule as above stated, and excepts from i t  the 
authority when given by a statute, which is not personal in its nature. 

A somewhat similar incident is related in 2 Campbell's Lives of 
(578) Lord Chancellors, 330, as having made the fortune of Lord Chan- 

cellor Ellsmere when he was simply a young lawyer, Thomas 
Egerton. Thrcc graziers had deposited a sum of money with an inn- 
keeper to be returned on their joint application. One of them, fraudu- 
lently pretending he had authmity to receive it, induced the innkeeper 
to return the money to him, and he absconded with it. The other two 
brought action for the money, but young Egerton said: "This money 
was to be returned to three, but two only sue. Where is the third? Let 
him appear with the others; till then the money cannot be demanded." 

Revisal, sec. 10, provides: "Any person appointed an executor may 
renounce the office by a writing signed by him, and on the same being 
acknowledged or proved to the satisfaction of the clerk of the Superior 
Court. i t  shall be filed." There are decisions. it is true. that an executor 

I who has renounced can under some circumstances come in  and qualify, 
Davis v. Imcoe, 84 N. C., 401; Wood v. barks ,  18 N. C., 389. But there 
is no case in which he renounced with the formalities of this statute, and 
afterwards has qualified. Certainly he should not be allowed to do so 
after the lapse of twenty years, as in this case. 

Moreover, James M. Oates being a party to this action, and filing no 
answer and not appealing from the decree of the court, is bound by the 
judgment herein rendered. 

After most careful consideration of the very able briefs filed resDec- 
tively by the appellants and the appellees, we are of opinion that a good 
and indefeasible title can be conveyed to the purchaser and that the 
decree of the court below should in all respects be 

Affirmed. 

Cited: Kirkman v. Smith, 175 N.C. 583; Hayden v. Hayden, 178 
N.C. 263, 264; Cotton Oil C'o. v. Grimes, 183 N.C. 99; Man% v. Arch- 
bell, 186 N.C. 74; Hall v. Artis, 186 N.C. 106; Bank v. Leverette, 187 
N.C. 747; Hill v. Young, 217 N.C. 118; Perry v. Bassenger, 219 N.C. 
848, 849; Wilson, Ex Parte, 222 N.C. 104. 
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THOJIBS  B. LEE v. GKEENVILLE, SPARTAKBURG AND ANDERSOK 
RAILWAY CO;\IPANY ET ALS. 

(Filed 23 Map, 1917.) 

Indebitatus Assumpsit-Contracts-Privity - Employer and Employee - 
Set vices. 

I t  i b  not necessary to show pririty of contrnct, or an ngreement bet~veen 
the parties. in order to recover money had and recei~~ed to the use of 
mother; and ~vhere a civil engineer employed for a part of the time by 
one railroad company renders services for another. without interfering 
179th his duties, and the former company. with his consent. renders the 
latter a bill for snch services as a method for collection, and collects the 
same, in an action of indeb i ta tus  asstb7l~psit the plaintiff may 'ecorer from 
the defendant compaq the money so received by it, when from the first 
he has iiisisted upon his rights and has not waived them. 

CIVIL ACTION, tried February Term, 1917, of MECKLEKBURG, (579) 
before Cline, J., upon this issue: 

Are the defendants indebted to the plaintiff, and if so, in 7%-hat amount? 
Ansm-er: "Yes; $1,000, with interest from I November, 1913." 

From judgment rendered defendants appealed. 

TilZett d Guthrie ,  C. W .  Tillett, Jr., for p la in t i f .  
Osbome,  Coch-e & Robinson for defendants. 

BROTVN, J. Plaintiff seeks to recorer $1,000 for money received by 
d e f e ~ ~ d a n t  for his use. ,I motion to nonsuit was made upon the ground 
that in no ~ i e w  of the eridence was the money received by defendants 
for  plaintiff's use. 

The evidence is conflicting, but that introduced by plaintiff tends to 
prove that he mas employed by defendants as chief engineer at  a salary 
of $400 per month, but not for his entire tinie; that plaintiff contracted 
with Durham and Southern Railroad Company to do certain engineer- 
ing ~ ~ o r k .  The work which the plaintiff did for the Durham and South- 
ern Railway did not interfere ~ ~ i t h  the discharge of his duties as chief 
engineer of the defendant; but he performed his duties as chief engineer 
n~hile he mas doing the 15ork for the Durham and Southern. 

A bill for the $1,000 was made out in  name of defendants against 
Durhani and Southern and approved by plaintiff, bnt he then illformed 
defendants' officers that he claimed the monegr for his work for the Dur- 
ham and Southern Railroad Company. There is evidence from IT-hich 
it may reasonably be inferred that the making out and transmitting to 
the Durham and Southern of a bill for $1,000 was merely a means of 
collecting the money, which money the plaintiff demanded of the de- 
fendants as soon as he learned that they had received it. There is 
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sufficient evidence to go to the jury from which they may draw the 
reasonable inference that this money received by defendants rightfully 
belonged to  plaintiff, and that he has not waived his claim to it. 

The court denied the motion to nonsuit and submitted the matter to 
the decision of the jury in  a very clear instruction, as follows: 

"That if the jury shall find, by the greater weight of evidence, that 
under the terms of Major Lee's contract with the defendants he was 
employed, not for his entire time, but at a monthly salary to discharge 
the duties of chief engineer for the defendants, and that he did the work 
for the Durham and Southern Railroad Company, under employment by 
Mr. Stagg, the executive officer of that company, and that the doing of 
the work for the Durham and Southern did not interfere with the dis- 
charge of his duties as chief engineer of the defendant, but that he per- 
formed his duties as chief engineer of the defendants while he was doing 

the work for the Durham and Southern, then, nothing else 
(580) appearing, Major Lee himself would be entitled to receive com- 

pensation for the work doae by him for the Durham and South- 
ern Company; and if the jury should find that the making out and 
transmitting to the Durham and Southern Company of the bill for 
$1,000 was merely a means of collecting the money, and that when Major 
Lee learned that the money had been received by the defendants, he 
forthwith demanded it of the defendants; and if the jury shall further 
find that the money which thus came into the hands bf the defendants 
justly and rightfully belonged to Major Lee, and that he ha's done noth- 
ing to waive or relinquish his right to the money, then the jury are 
instructed to answer the issue '$1,000, and interest from the time the 
plaintiff demanded of the defendants the money which had been thus 
collected.' " 

There is some difference of opinion among the courts as to when an 
action of indebitatus assumpsit may be maintained for money had and 
received. 

Some courts adhere to the English authorities, and hold that the facts 
must establish that the defendant received the money by agreement for 
the plaintiff, or that some privity existed between the parties in relation 
to the money sought to be recovered. That is the judgment of the New 
Jersey Court in Harris v. Stryker, 32 Am. Dec., 404, where that side of 
the controversy is fully presented. 

The opinion of Lord Denman, C. J., in Vaughan v. Matthews, 66 
E. C. L., 187, sustains that view, but the note a t  page 189 says: "The 
current of the American cases is in opposition to the decision in this 
case. There need be no privity of contract between the parties in order 
to support the action for money had and received except that which 
results from one man having another's money which he has not a right 
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conscientiously to  retain." The commentator cites a large number of 
cases sustaining him. 

See, also, O'Faller v. Boismenar, 3 Mo., 405; 111aso.il. v. White, 17 
Mass., 563; Ba& v. PZimpton, 28 Am. Dec., 286; Hindmarch v. Hoff- 
man, 127 Pa .  St., 284; Boos v. Lung, 71 N. E., 120. The Federal courts 
take same view, Leete v. Pacific Co., 88 Fed., 957, and also our 0wt-n 
Court. 

I n  Mitchell v. Walker, 30 N. C., 243, i t  i s  said: "The action of as- 
sumpsit is a liberal action, and where by the obligatiolzs of justice and 
equity the defendant ought to refund money paid to him the action will 
be sustained." This case i s  cited and approved in  the recent case of 
Sanders v. Ragan, 90 S .  E., 778. 

The motion to nonsuit mas properly denied. We deem i t  unnecessary 
to discuss the other assignments of error. 

No error. 

CHARLOTTE FREEMAN ET aL. v. RODOLPH BELFER ET AL. 
(581) 

(Filed 23 Xay, 1917.) 

1. Husband and Wife-Title by Survivorship-Unity of Person. 
The doctrine of title by survivorship recognized by our courts. between 

hllsband and wife holding lands in entirety, is not founded upon the com- 
mon law, but upoil the scriptures, declaring them to be "one flesh." 

2. Sanae-Constitutional La~v-Statutes-R1al1ried Women-Separate Prop- 
erty. 

O L I ~  Constitution and statutes relative to the property aiid rights of 
married women do not affect the doctrine of title by survi-rorship in lands 
heid by husband and v i f e  in entirety. 

3. Husband and Wife-Title by Survivorship-Divorce a Mensa. 
A divorce a mensa ct thoi-o does not sever the marital relationship of 

hn.band and wife so as to make them tenants in common of lands held by 
them in entirety, or to effect a change in the doctrine of title by survivor- 
$hip between them. 

CLARK. C. J., and BROTVN, J., dissenting. 

CITIL acmes, tried before Carter, J., at  December Term, 1916, of 
RANDOLPH. 

This is  an  action to reco17er land, tried on the following agreed state- 
ment of facts : 

1. That  th is  action was instituted in  the Superior Court of Randolph 
County on 16 August, 1916, for the recovery of the land described in 
a deed hereinafter set forth, and all the defendants were personally 
served with summons. 

633 
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2. That prior to 31 July, 1890, Travis Smith and Louisa Smith were 
legally married, and at  that time they were husband and wife. 

3. That on 31 July, 1890, B. B. Barnes executed a deed conveying 
the land in  controversy to the said Travis Smith and his wife, Louisa 
Smith, in fee by entireiies, which deed was duly registered on l ' ~ u ~ u s t ,  
1890. 

4. That at  March Term, 1907, the said Travis Smith obtained judg- 
ment of divorce a mensa et thoro from the said Louisa Smith on the 
ground of abandonment. 

5. That said Travis Smith died intestate in the year 1912, and the 
plaintiffs, who are his sisters, are the only heirs at  law. 

6. That Louisa Smith survived her husband and died intestate in the 
year 1916, and the defendants, who are her brothers, are her only heirs 

a t  law. 
(582) 7. The plaintiffs contend that they are the owners of said land 

or at  least of one-half thereof as tenants in  common, and the 
defendants deny that the plaintiffs own any interest therein, and contend 
that they are sole seized of said land. 

His  Honor held that a divorce a menm et thoro servered the marriage 
relation and that the plaintiffs were entitled to recover one-half of the 
land in controversy, and the defendants excepted and appealed. 

Hammer B Kelly for phinkif. 
J .  A. Spence for defendant. 

ALLEIV, J. The idea that husband and wife are one, or, as generally 
expressed, of the unity of the person, does not have its origin in the 
common law. I t  dates from the Garden of Eden, when i t  was declared, 
"They shall be one flesh" (Gen., 2 :14), and it has been reaffirmed and 
preserved in the Gospels and the Epistles. "Wherefore they are no more 
twain, but one flesh" (Matt., 1 9 5 )  ; "They twain shall be one flesh" 
(Mark, 10:8); ((They two shall be one flesh" (Eph., 5:31). 

I t  is on the doctrine of the Unity of Person that estates by entireties, 
with the right of survivorship, rest. Xotley v. Whitemore, 19 N.  C., 537; 
Topping v. Saddler, 50 N. C., 360; Long v. Barnes, 87 N. C., 334; 
Harrison v. Ray, 108 N. C., 216; Bruce v. Nicholson, 109 N. C., 204; 
Gray v. Bailey, 117 N.  C., 442; Ray v. Long, 132 N.  C., 891; McKinn0.n 
v. Caulk, 167 N. C., 412. 

The C'ourt says, in Motly v. Whitmore, supraj which is approved in 
the other cases cited: "When lands are conveyed to husband and wife, 
they have not a joint estate, but they hold by entireties. Being in law 
but one person, they have each the whole estate as one person; and on 
the death of either of them the whole estate continues in the survivor," 
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and in McKinnon v. Caulk, after citing a number of cases: "A perusal 
of these and other authorities on the subject will disclose that the estate 
in  its essential features and attributes is made dependent on oneness of 
werson of the husband and wife." 

Perhaps the fullest and clearest statement is that of the present Chief 
Justice in Harrison v. Ray, 108 N. C., 216, written after the adoption of 
the present Constitution, in which, following Pearson, J., in Tapping v. 
Sadler, he advances a step beyond his predecessors and adds a fifth unity 
to the four common-law inities, that of the unity of the person of hus- 
band and wife. H e  says: "When realty is devised or conveyed to hus- 
band and wife, they take by entirety, and upon the death of one the 
whole belongs to the other by right of survivorship. 2 Bl., 182; Long c .  
Barnes, 87 N.  C., 329; Simonton v. Oornelius, 98 N. C., 433. The act 
abolishing survivorship in  joint tenancies, Act 1784, ch. 204 (The 
Code, par. 1326), does not apply to such cases. Motkey v. White- (583) 
more, 19 N. C. (2 D. and B.), 537; Todd o. Zachary, Busbee's 
Eq., 286; Woodford v. Higly, 60 N. C. (1 Winston), 237. Indeed, i t  is 
held that a conveyance to husband and wife has a fifth unity added to 
the four common-law unities recognized in joint tenancy, i. e., unity of 
person. Topping v. Sadler, 5 Jones, 357; Freeman on Co-tenancy and 
Part., par. 64." 

These authorities and others also establish the principle that changes 
as to the property rights of married women brought about by modern 
constitutions and statutes have neither destroyed nor altered the nature 
of the estate by entireties. 

Hoke, J., speaking for a unanimous Court, said in the McKinnon 
case: "It has been held in several well considered decisions of this Court 
that our Constitution and the later statutes relative to the property and 
rights of married women have not thus far destroyed or altered the 
nature of this estate by entireties, a 'conveyance to a husband and wife,' 
Jones v. Smith, 149 N. C., 318; West v. R. R., 140 N. C., 620; Bynum 
v. Wickham, 141 N. C., 95; Bruce v. Nicholson, 109 N. C., 205; Ray v. 
Long, 132 N. C., 891." 

There is some conflict in the authorities from other States as to the 
effect of the Married Woman's Property Acts on estates by entireties, 
but the better opinion and weight of authority is in favor of the position 
adopted by this Court. 

The author says in 13 R. C. L., 1101: "The Married Woman's Prop- 
erty Acts have in some cases in this country been given the effect of 
abolishing the common-law estate by entireties, and under such a con- 
struction a conveyance to a husband and wife creates the same estate 
in the parties as if it had been made before the coverture; that, being 
invested with the capacity of taking by el~tireties, the reason of the rule of 
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the common-law, that they should take by entirety-per tout, not per my 
-has ceased to exist. This also seems to be the effect given to such 
statutes in England and Canada. The better opinion of this country, 
however. is that the o~erat ion of these statutes should be limited to the 
separate property of married women, leaving unaffected and unimpaired 
the previous law regarding the creation, existence, and essential attributes 
and consequences of estates by entireties," and there are more than twenty 
cases cited i n  support of the text. 

Clark, C. J., calls attention in Bynum v. Wicker, 141 N. C., 86 (1906), 
to the failure of the General Assembly to change the estate by entireties 
into a cotenancy, and concludes that in the absence of legislative action 
the estate possesses the same properties as at  common law. He says: 
"This estate by entirety is an anomaly, and it is perhaps an  oversight 

that the Legislature has not changed it into a cotenancy, as has 
(584) been done i11 so many States. This not having been done, i t  still 

possesses here the same properties and incidents as at  common 
law." 

The same learned judge also says in West v. R. R., 140 N. C., 620: 
"In Long v. Barnes, 87 N.  C., 333, it is held that the Constitution, 
Article X, see. 6, as to the rights of ma'rried woman, did not 'destroy or 
change the properties and incidents belonging to the estates7 held by 
entireties," and adds, after discussing the incidents and properties of the 
estates: "These are the incidents and properties of an estate by entirety 
when (as in this State) there has been no change by statute, and upon 
the above authorities the plaintiff can maintain this action without ioin- 
ing the wife. She is not entitled to sue for this damage nor to share in 
th';: recovery. I f  any change in  the incidents and properties of this 
anomalous estate is desirable, legislation must be had upon it." 

If ,  therefore, the estate by entireties rests and is dependent upon the 
oneness of the person of husband and wife and not upon property rights, 
and if the changes in  the rights of property of married women have not 

' 

destroyed or affected the nature of the estate, i t  follows that no decree 
can change the estate to a tenancy in common, unless it severs the mar- 
riage relation and makes the husband and wife two persons and not one. 

Does a decree a mensa et thoro have this effect? 
A decree a mensa et t h o ~ o  does not purport on its face to dissolve the 

bonds of matrimony, and it is in legal effect simply a decree of separa- 
tion. 

As said in Evarw v. Evans, 7 L. R. A., 448 (43 Minn.), the marriage 
relation is  merely suspended, not annulled, and in People v. Cullen, 44 
L. R. A., 423 (153 N. Y., 629), the parties still remain husband and 
wife in the eye of the law, and the authorities are practically unanimous 
in favor of the principle, as appears from the following note to Boykin 
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v. Bain, 85 Am. Dec., 360: "A divorce from bed and board does not put 
an end to the marriage ties, or destroy the relation of husband and wife; 
Cape1 v. Powell, 1 7  C. B., N. S., 743; Hoore v. Barber, 5 Giff., 43; 
Barber v. Barber, 21 How., 582; Ellison v, Mayor, 53 Ala., 558; Gee v. 
Thompson, 11 Ann., 657; Kriger v. Day, 2 Pick., 316; Dean v. Rich- 
mond, 5 id., 461; Barrere v. Barrere, 4 Johns. Ch., 187; but merely sus- 
pends certain of the mutual rights and obligations of the parties: Clark 
v. Clark, 6 Watts. and S., 85; Barrere v. Barrere, supra; such a divorce 
having the effect to destroy the right of cohabitation, and if the parties 
again live together and become reconciled as husband and wife, the 
effect of a divorce a mmsa et thoro is destroyed, and the marriage rela- 
tion continued or resumed; Liddell v. Liddell, 22 La. Ann., 9 ;  Gee V .  

Thompson, 11 id, 657; Hokarnp v. Hagaman, 36 Md., 511; 
Kriger v. Day, 2 Pick., 316; Dean v. Richmond, 5 id., 461; (585) 
Nathans v. Nathans, 2 Phila., 393; iUcKarracher v. BcKar- 
racher, 3 Yeates, 356; T i f i n  v. T i f in ,  2 Binn., 202. I n  case of divorce 
a menm et thoro, the parties cannot marry again, as the relation of 
husband and wife has not ceased; Barber v. Barber, 21 How., 582; 
Xavoie v. Ignogoso, 7 La., 281; Wait v. Wait, 4 N. Y., 95; and for the 
same reason such a decree does not remove incapacity to testify on the 
part  of either; Kemp v. Downharm, 5 Harr. (Del.), 417." 

We are therefore of opinion, as the estate by the entireties rests upon 
the unity of person, and as this estate is not destroyed or affected by 
the statutes relating to the property rights of married women, and as 
a divorce a mensa et thoro does not dissolve marriage, and, therefore, 
does not destroy the unity of person, that it was error to hold that the 
plaintiffs were the owners of any part of the land in controversy, and 
that upon the death of the husband the estate belonged to the wife by 
right of survivorship and descended to the defendants as her heirs. 

We would be glad to "bend out)) in this case and decide in  favor of 
the heirs of the husband, as the record shows he obtained a divorce a 
rnemsa et fhoro from his wife because she had willfully abandoned him, 
but as the General Assembly after repeated suggestions has refused to 
change the law, we must declare it as we find it. 

Reversed. 
NOTE.-Petruchio was engaged in the difficult task of taming a shrew 

(this was in  the barbarous times when there were shrews), and he 
adopted rough measures and intemperate language. 

H e  succeeded where the gentler methods of father and sister had failed, 
and Shakespeare has him to say in conclusion: 
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"He that knows better how to tame a shrew 
Now let him speak : 'tie charity to show." 

CLARK, C. J., dissenting: The question here presented, whether a 
divorce a mensa st thoro constitutes husband and wife tenants in com- 
mon of land held i n  entirety, has never hitherto been decided in  this 
Court. 

When an estate is conveyed to two or more persons under our law it 
makes them tenants in common. There is no exception to this by any 
statute; but in England, formerly (though not now) an exception was 
made, not by any statute, but by the opinion of judges who held that, 
as the law then stood, the property rights of the wife being suspended 
during coverture, that if a conveyance or devise was made to two per- 
sons who happened to be hueband and wife, the husband should have 
the whole of the estate during his lifetime and a t  his death it should go 
to the survivor. Thus by judicial enactment was created the "estate by 

entireties." 
(586) By our Constitution adopted in 1868-now forty-nine years 

ago-the former conception of the extinction of the wife's right of 
property during the marriage was utterly abolished and it was provided 
Article X, section 6, that the property of the wife, either at  marriage or 
thereafter acquired, should be and remain her sole and separate prop- 
erty as if she were unmarried. It therefore follows that, if the Consti- 
tution governs, a conveyance or devise to a man and his wife stands as if 
the wife was still single, and they hold as tenants in common. 

When the same abolition of the common law as to property rights of 
husband and wife was enacted elsewhere, it was held in England, Ire- 
land, Canada, and twenty-eight States of this Union that the result was 
to make husband and wife, when grantees or devisees of the same prop- 
erty, tenants in common. 2 Lewis B1. C'om., 182, note 18; 30 L. R. A., 
314-319; 21 Cyc., 1201, 1202. I t  should have been so held in North 
Carolina also, but the judges held to the contrary, when the question was 
first presented here, and that opinion has been followed ever since, 
though more than once the Court has suggested to the Legislature the 
propriety of abolishing entireties. 

This question, however, is not raised by this appeal. But if it had 
been held otherwise, no judge or court is bound by an erroneous prece- 
dent, but should correct it. I n  Mclfinnon v. Caulk, 167 N. C., 411, the 
question was presented a's to the effect of an absolute divorce, and i t  was 
held that in such case the husband and wife were remitted to hold the 
property as tenants in common. This was in accordance with the hold- 
ing in all other States except two. 
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The question now presented is as to the effect of a dirorce n nzensa et 
ilzoro. This has not been decided in this State, and me should decide 
the question upon the language of the Constitution and upon the reason 
of the thing in analogy to Xcliinnon v. Cc~ulk, supra. I t  is unrighteous 
for the husband to receive the rents and profits from the wife's half of 
the land after such divorce. 

Conceding that a conveyance or de&e to two persons, who happen to 
Ee husband and wife, must be construed, therefore, contrary to its 
language, and that the wife cannot have the constitutional right to hold 
her property therein as if "unmarried," the only plausible reason is that 
as the husband is charged with the wife's support, therefore during their 
joint lives the income from such property should go to the husband to 
be applied to their joint support. Any argument that is based upon 
"being one flesh" is purely fanciful, for i t  is untrue in fact, and, since 
our Constitution of 1868, untrue in law. Therefore, when there is a 
divorce from bed and board the husband being discharged from the sup- 
port of his wife as fully as in a divorce n ~ i n c u l o  (except as to the ali- 
mony, which when allowed should be paid out of the husband's 
own property), it follows that the wife is elititled to her half of (587) 
the income from the joint. property during their joint lives, and 
to partition. There is no precedent against this, for the matter is abso- 
lutely res nova, in  this State at least, and we should follow the Consti- 
tution and the reason of the thing. 

I t  has been stated by a most distinguished judge and law n-riter that 
in North Carolina, notwithstanding the provision in our Constitutiou 
of 1568 x~hich confers equality of property rishts upon married xTomen, 
the Supreme Court of this State has followed in elTery decision the former 
judicially created doctrine of the inferiority of the wife and the sub- 
mergence of her existence in that of the husband except and until there 
has been some act of the Legislature in conformity with the spirit and 
letter of the Constitution. d long list of authorities bearing out this 
statement can be easily appended. These decisions hare not always been 
against the individual woman ~vho  lT:as litigant, because the protection 
of being non sui juris (which is another word for being incompetent 
and incapable) has sometimes been claimed for her by her lawyer; but 
the decisions have usually, if not always, been against the claim, by 
whichel-er side and whenever set up, that the woman is by the Constitu- 
tion held competent and has the same property rights as if she had 
remained unmarried. We have held that a man has a right to slander 
the good fame of his \rife, though he is indictable for doing the same as 
to any other woman, S. v. Edens, 95 N. C., 693. We have held that the 
earnings of the wife by her needle belong to her husband, Syme v. Ridd le ,  
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88 K. C., 463, notwithstanding the language of the Constitution ~ ~ h i c h  
guarantee; that all property "acquired in  any manner ~t-hatever, after 
marriage as well as before," shall remain her sole property, and even that 
damages for loss of her limb and physical and mental suffering belong 
to her husband, and cannot be recoxyered by her, Price v. Electric Co., 
160 N. C., 450. I n  these respects, and in some others, statutes have bee11 
passed requiring conformity to the Constitution, but statutes hare 
not yet cured all discriminations against the wife as fully as the Consti- 
tution has done, and especially it has not yet done so as to the judge- 
created ('estate by entireties.') But no decision has until noxT extended 
that estate to a case like this, where there has been EL divorce from bed 
and board. 

The ruling by which a devise or conveyance of property jointly to  
husband and wife becomes the sole property of the husband during his 
life is without any authority in any statute here or in England, but was 
created solely by men judges in the barbarous days in England, and mas 
the expression by them of the sentiment which still pre~-ails among 
savages, based upon their idea of the superiority of men and the in- 

competence and incapacity of women, and pictured the state of 
(588) such society where men are loafers and women are drudges doing 

all the work, which is appropriated by the men. The state 
of the English law as to wives, whieh survived to his day and far  
later, from those ruder times when the judges (not Parliament) created 
the discriminations against them, is accurately expressed by Shakespeare, 
a good lawyer (whether his ~ ~ o r k s  were written by Lord Bacon or not), 
when he made Petruchio say of his wife: 

"I 1-iil1 be master of what is mine olr-n ! 
She is m r  goods, my chattels; she is my house, 
;\I$ household-stub, m y  field. I ~ Y  barn, 

Of a piece with this was the doctrine, also judge-made, for there was 
never statute for it, that if a man beat his wife "with a switch no larger 
than his thumb" the court mould not punish him. The last of these was 
still held law in this State (8. v. Blacli, 60 N. C., 262; 8. c. Rhocles, 61 
N. C., 485) till abolished, after the Constitution of 1868, by the decision 
in S. c. Oliver, 70 K. C., 60 (in 1874), long after this was done in Eng- 
land, while the doctrine as to the annihilation of the property rights of 
the wife by her marriage was abolished in England and everyvihere else, 
and as clearly by our Constitution in 1868 as language could make it. 
Walker v. Long, 109 N. C., 510. 

The statement of Adam (not of God), 2 Gen., 24, "that husband and 
wife should be one flesh" was figurative and cannot deny property rights 
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to married women in Yorth Carolina contrary to our Constitution under 
the conditions of society which prerail since Adam's expulsion from 
Paradise. Adam in a moment of exaltation made a statement of his 
high intentions of equality with his wife in all things. As a literal fact, 
they were not made one flesh, and could not be. Even as to union of 
interests, which was meant, decrees for divorce have been signed by 
every Superior Court judge in North Carolina. 

Indeed, the expression as quoted in Xark  (ch. x, v. 81, "They twain 
shalI be one flesh," and to the same purport in Matthew (ch. xix, v, 51, 
and "They t w o  shall be one flesh"; Eph. (ch. v. verse 31, which is ex- 
plained in rerse 32 to apply to the church), show the equality alld not 
the submergence of the wife in the husband as the one being resulting 
from the union. I t  would be as logical and as just to say that the wife 
mas the one, and, therefore, that when property is conveyed or del-ised to 
her husband and herself, that she should have all the rents and profits 
during her lifetime, and that on the husband's death she should hare the 
whole in fee simple, as the contrary ruling by men judges that the hus- 
band should have all the proceeds of the joint property during his life- 
time. Our property rights are fixed by our Coslstitution and laws, and 
not by the lan- of Moses. 

The obscure and utterly unknown judge who in the remote (589) 
past evolved the doctrine of entireties out of his own conscious- 
ness doubtless based the idea upon the above citations; but neither he 
nor the Mosaic Law as to property rights can control the provision of 
our own Constitution which confers upon married women, expressly, the 
same rights "as if unmarried." I t  would be as logical to hold that the 
modern enlightened laws of 1%-ar should be controlled by the require- 
ments of the old Scriptures that the captives taken in mar should be 
utterly slain-men, women, and children, 1 Sam., ch. 15, or to follo~v 
other requirements which a sect in England and Scotland once advo- 
cated and even in admiration named some of their children "Hezu-Agag- 
in-Pieces." Or, the statement, "Thou shalt suffer no witch to live," 
which Blackstone, as late as 1769, said (4 Com., 60) to deny the exist- 
ence of ~ h o m  is "to flatly contradict the revealed Word of God in vari- 
ous passages, both in the Nen- and Old Testaments," and that the 
offense is ('punishable 1%-ith death by burning." 

-4 landowner in  having his land surreyed found that the distance 
called for  between two points in his deed was greater than by a straight 
line between those t~i-o points, and proposed "to bend out7) into his 
neighbor's field in order to "get his poleage." The neighbor promptly 
replied: "Why don't you bend in to get your poleage?" I f  it is abso- 
lutely necessary when there is a conveyance or a devise to a man and 
his -rife of property jointly that one shall have the >?-hole of it, why 

641 
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should it not be the wife instead of the husband? There is as much 
reason for one as for the other. 

When the Constitution of 1868 provided that upon marriage a woman 
should retain all her property which she then had or might thereafter 
by any means acquire, there remained no longer any reason to deprive 
the wife of her half interest in realty conveyed or devised to her and her 
husband jointly by confiscating it all for the benefit of the husband. 
This was at  once so held in England, Ireland, Canada, and twenty-eight 
States above cited. 

I n  Mia1 v. ElZingEon, 134 N. C., 131, this Court reversed the ruling 
in  Hoke v. Henderso~t, 15 N. C., 1, though that had been made by a very 
strong Court (Ruffin, Daniel, arnd Gaston) and had been in force for 
nearly three-quarters of a century and had been cited with approval 
more than sixty times. I f  notwithstanding the express provision of the 
Constitution, a similar act of justice cannot be rendered to wives; still 
there can be no reason why the Constitution should be further disre- 
garded by extending for the first time such ruling to cases where there 
is a divorce from bed and board. 

At  a time when women are no longer disposed to submit to enthroned 
wrong and to suffer in  silence as their mothers did; when all five 

(590) political parties have pledged themselves to confer full suffrage 
upon them, and in nineteen States women already have the right 

to vote for President and in twenty other States suffrage in  lesser mat- 
ters, and the President and Cabinet and the political leaders in  all 
parties are pledged to full and equal suffrage; when the irresistible tide 
of long delayed justice is sweeping over all other countries as well as in 
ours, it is surely not an auspicious hour by judicial construction to 
extend in this State the discrimination against women to new fields 
where it has not heretofore obtained and further restrict the constitu- 
tional guarantee of their personal or property rights. 

The estate by entireties is further unconstitutional because it exempts 
from claims of creditors property not included in the homestead allot- 
ment. 

NoTE. -T~~ utter absence of rights in the wife at  common law, as 
against the husband correctly quoted by Petruchio, cannot be justified 
against all wives because his wife was a shrew. Even those who illogi- 
cally condemn women to inferiority and indignities as punishment in- 
herited from Eve (for men as well as women are descended from her) 
will not support that view. I n  this case the aggregate of the wife's 
rents and profits of which she was deprived may well have exceeded 
what came to her at  last by the chance of her being the longest liver. 
Moreover, all wives do not survive their husbands. 
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BROWN, J., dissenting: I am of opinion that when there is a separa- 
tion for life between husband and wife, sanctioned by law, as in divorce 
a mensa, the interest of the wife i n  property held in  entirety should be 
enjoyed by her free from the control of the husband. There i s  as  much 
justice and reason in applying this rule to a divorce a mema as to one 
n vinculo. I f  we do not so hold, then the husband, although legally 
separated from the wife, will have the control of the property held in 
entiretv and will not be accountable to her for the rents and profits. .. 
This is manifestly unjust to the wife, for i t  is as much her property as 
the husband's. 

The case has never been presented before this Court before. I think 
i t  best to settle the matter by holding that when husband and wife are 
separated by decree a mensa they at once become tenants in common of 
property held in entirety. 

For  this reason I am unable to concur in  the judgment of the Court. 

Cited: Dorsey v. Kirkland, 177 N.C. 523; Moore v. Trust Cfo., 178 
N.C. 125 ; Crowell v. Crowell, 180 N.C. 524; Spence v. Pottery Co., 185 
N.C. 219; Turlington v. Lucas, 186 N.C. 285; Holton v. HoMon, 186 
N.C. 362; Davis v. Bass, 188 N.C. 203, 208 ; Wir~chester-Simmons Co. v. 
Cutler, 199 N.C. 712; Potts v. Payne, 200 N.C. 249; Willis v. Willis, 
203 N.C. 519. 

( 5 9 1 )  
G. H. GEITNER ET ALS., EXECUTORS OF A. A. SHUFORD, v. EDMUND JONES, 

TRUSTEE, AND MRS. ANNIZ E. HALL. 

(Piled 23 May, 1917.) 

Parties-Mortgages-Executors and Administrators. 
Where suit of foreclosure is brought, with allegation that the mortgagee 

of the land is dead and that his personal representative has not been made 
a party, a demurrer for the want of necessary parties is properly sus- 
tained. Revisal, see. 239 (4) .  Such representative, when only a proper 
panty, may be brought in a t  the option of either party to  the suit. 

CIVIL ACTION, tried upon demurrer a t  November Term, 1916, of 
CALDWELL, before B'erguson, J. 

The court sustained the demurrer and dismissed the action. Plain- 
tiffs appealed. 

Squires & Wlzisnant, B. B. Blackwelder f o r  plclrintiffs. 
W.  C. Newland for defendants. 
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QROWN, J. The grounds of demurrer are : 
1. For that i t  appears upon the face of the complaint that there is 

a defect of parties defendant in that the executor or administrator of 
J. G. Hall, the maker of the note sued on, is a necessary party. 

2. I n  that the complaint fails to state a cause of action. The com- 
plaint alleges the making of a note for $300 to plaintiffs' testator by 
J. G. Hall, and sets ,out a copy of the note, and that there is due and 
unpaid on it $333.89. It alleges the execution of a deed in trust by Hall 
and wife, Annie E. Hall, conveying to Edmund Jones, trustee, certain 
lands belonging to said wife, and that "the payment of said sum is 
secured by the deed of trust," and asks for foreclosure. 

I t  is manifest that the complaint states a good cause of action. 
A defect of parties is ground of demurrer when apparent on face of 

the complaint, and i t  does appear upon the complaint that Hall is dead 
and that his personal representative is not a party to the action. That 
the personal representative is a proper party and may be brought in at 
the option of either party is not questioned, but the absence of a neces- 
sary party is ground of demurrer. Clark Code, see. 239 (4). Whether 
he is a necessary party is a question that has been heretofore somewhat 
confused in the decisions of this Court. 

I n  Averett v. W a d ,  45 N. C., 195, i t  is held that the personal repre- 
sentative of a deceased mortgagor is not a necessary party to a bill for 

foreclosure of a mortgage on land. 
(592) I n  that case the land belonged to Richard Ward, the debtor and 

mortgagor, and the ground of the decision is that no relief is 
prayed against the personal estate. 

I n  Mebane v. Hebane, 80 N. C., 35, i t  is held in a case exactly like 
the one under consideration that "in an action to  foreclose a mortgage 
executed by a feme covert and her husband upon her separate estate to 
secure a debt of the husband, the personal representative of the deceased 
husband is a necessary party." 

I n  that case Chief Justice Smith states that Averett v. Ward is not 
in accord with the authorities, and says: 

"So i t  is declared that when a wife joins her husband in a mortgage 
of her own estate and the money is applied for the husband's benefit, the 
personal estate of the husband will be first applied in payment of the 
mortgage. 1 Greenleaf Cruise, 648. I t  would seem to be peculiarly 
appropriate that the personal representative of the only person owing 
the debt and interested in reducing its amount should be before the court 
and be bound by its decree, and thus the measure of his liability to the 
plaintiff, whose property may be sold to pay it, be definitely ascertained 
and determined." 
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I n  Fraser v. Bean, 96 N.  C., 328, it is held that a mortgagee has a 
right at  once to foreclose the mortgage against the heirs a t  law of the 
mortgagor without regard to the right of the heirs to have the debt paid 
out of the personal property of the mortgagor and that his administrator 
is not a necessary party in the action to foreclose. The Court cites 
Averett v. Ward, but takes no notice of the later case of ~Vebane v. 
Xebnne. In the Braser case, also, the land belonged to the mortgagor, 
who contracted the debt. 

The point was last before this Court in iUcGowan v. Davenport, 134 
N. C., 526, where i t  i s  held that "The representative of a deceased 
mortgagor who joined with his wife in giving a mortgage on the wife's 
separate property is a necessary party to a suit against the widow and 
trustee for foreclosure of the mortgage." The identical case at  bar. I n  
that case Nr. Justice Walker says that Averett v. Ward, suprLi, was prac- 
tically overruled, and refers to Fraser v. Bean, saying that "Xebane v. 
Xebmze may yet be sustained upon its peculiar facts, namely, that the 
wife mas but a surety for the husband, and if her property should be 
taken to pay his debt she would be entitled to recover over against his 
estate and to have his property first subjected to its payment, etc." 

Following this latest precedent, we hold that the personal representa- 
tive of the husband, J. Q. Hall, is a necessary party and that the 
demurrer rras properly sustained. 

I n  view of the doubt about the matter and the apparently con- (593) 
flicting decisions, we will modify the judgment dismissing the 
action and direct that plaintiffs may now bring in  the personal repre- 
sentative of the deceased husband. 

Modified and affirmed. 
The costs of this Court will be taxed against the plaintiffs. 

Cited: Geitner T. Jones, 176 N.C. 544; Morgan v. .Morgan, 215 N.C. 
726. 

TROY AND KORTH CAROLINA GOLD MIKIXG COMPSKY v. SNOW 
LUMBER COMPANY ET BL. 

(Filed 23 Xax. 1917.) 

1. Foreign Corporations-Corporate Pomers-Business in Home State-- 
Actions-Defenses. 

A corporation incorporated in another State with authority t o  conduct 
business here, n-hich has complied with our statutes, can maintain an ac- 
tion in our courts although its charter may not authorize it to do business 
in the State of its incorgoration. Rev., 1193. 
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MINING CO. lj. LUMBER Co. 

2. Foreign Corporations-Corporate Powers-Quo Warranto-Collateral 
Attack. 

The right of a foreign corporation to do busincss in this St:rte under its 
charter may only he attacked by quo wan-anto with leave of the Attori~ey- 
General. 

APPEAL by defendants from Curler, J., at September Term, 1916, of 
MONTGOMERY. 

R. T. Poole, H. I". V a t h a w a y ,  and U. L. Spence for plaintifl. 
C. A. Armstrong,  Ur i t ta in  & Bri t la in ,  J .  A. Spence, and Jerome,  

Scales & Jerome for defe-ndants. 

CLARK, C. J. This action was brought by the plaintiff, a corporation 
organized under the general incorporation laws of New York, to recovrr 
of the defendants four adjoiniiig tracts of land constituting one body of 
410 acres. The case came to this Court on appeal from a j u d p ~ c n t  
overruling a demurrer; Gold Min ing  Co. 11. Lamber  Co., 170 N. C., 273, 
and the judgment was sustained. The validity of the decd under which 
the plaintiff claims title to the lands in controversy was upheld. On 
this trial, if the evidence as to the lands in controversy put in by the 
plaintiff is true, i t  vests the title to the lands in the plaintiff. All thc 
evidence introduced by the defendants i11 this trial, if believed to be 

true, is not sufficicnt to vest the title in the defendants by adverse 
(594) possession under colorable title. A sufficient length of time does 

not intervene between the date of the first of their deeds and the 
bringing of this action. They do not contend that they have shown 
adverse possession in themselves for a sufficient time to vest the title in 
them without color. The judge, therefore, properly charged the jury 
that if they believed the evidence to be truc, the jury would answer the 
issue as to the title in favor of the plaintilf. 

The proposition most strenuously argued before us is that the plaintiff 
corporation is without capacity to sue in North Carolina because its 
articles of incorporation, taken out under the general statute in New 
York, set out that the corporators "have associated together as a mining 
corporation to continue in existence for the period of fifty years from 
date, for the purpose of carrying on and conducting the business of gold 
mining on lands situated in the county of Montgomery and State -of 
North Carolina," and that the plaintiff, therefore, has no valid charter, 
because New York "gave i t  no authority to do business in that State, and 
being without authority to do business in the State of its creation, no 
other State has jurisdiction to grant i t  power to do business in North 
Carolina alone." This proposition was most earnestly contended for on 
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the argument here, but we cannot concur in that vien-, n~hich seems to be 
the principal reliance of the defendant. 

I t  is true that the plaintiff, having been incorporated by the State of 
S e w  York, can only do business in this State by comity, and that foreign 
corporations must be domesticated here  henev ever so required by the l a m  
of this State, and must designate a person upon whom service can be 
made and comply with any other requirements of this State as a condi- 
tion precedent to doing business here. I t  is not shown that the plaintiff 
has failed in this respect, and i t  is by no means unusual for corporations 
chartered in New Jersey, or other States, to do business conducted alto- 
gether elsewhere except that the home office is in the State of its incor- 
poration. For instance, it is well k n o ~ ~ n  that the Union Pacific Rail- 
road which operates a line of railroad from Kansas City to  Ogden, Utah, 
though without any trackage in Kentucky, holds its charter under au- 
thority of the latter State, of which it is a corporation. I n  this State 
the Southern Railway Company operates several hundred miles of rail- 
road, though i t  is not a corporation of this State. The great ITnited 
States Frui t  Company, which does a large business in tropical fruit in  
the West Indies and in  operating steamship lines, is a corporation 
chartered in New York, in which it does no business. Indeed, the prac- 
tice, whether good or evil, of corporations taking out charters in one 
State to do business solely in  others is too general and has been too long 
recognized to be now questioned. I t  is only necessary that such non- 
resident corporations shall comply with the requirements of the 
statute of the State, or States, other than that of its origin as to (595) 
the conditions precedent to doing business in such other States. 
Revisal, 1193, expressly authorizes this. 

The articles of incorporation in this case are, therefore, not void on 
their face, as contended by the defendants. I t  is true that a corpora- 
tion can exercise in  another jurisdiction only such powers as are set 
forth in its articles of incorporation, R. R. c. Qebhnrd, 109 U. S., 537; 
and this rule the plaintiff has obserred. I f  it had violated the same, 
that matter could not be set up by the defendant in this collateral way, 
but it would be necessary that a quo warranto be institnted by leaye of 
the Attorney-General. Banking Co. v. Tate, 122 N. C., 313. The cor- 
poration in this case put in evidence the certificate of our Secretary of 
State showing that it had been duly domesticated here and had complied 
with the requirements of our statute to that end. 

On examination of the record and exceptions Tve find 
No error. 

Cited: Cooper c. Cr iko ,  201 N.C. 742. 
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H. K. WOLFE v. THE SOUTHBRN RAILWAY COMPANY. 

(Filed 23 May, 1917.) 

Master and Servant-Employer and Employee-Negligence - Evidence - 
Nonsuit-Trials. 

Where in an action for damages against a railroad company for a per- 
sonal injury the negligence alleged is the failure of the defendant to pro- 
vide a proper ladder upon which the plaintiff mas obliged, in the course 
of his employment, to go to the top of a water tank, and the plaintiff's 
evidence tends to show that the ladder had two defective rounds, and the 
injury was received by his catching hold of an iron pipe at the side of the 
ladder, which he knew was weak, and fo r  an entirely diffe~ent purpose; 
and without evidence as to his position on the ladder at  the time or his 
nearness to the defective rounds : Held, upon the evidence the proximate 
cause of the injury was his catching hold of the weak pipe, and not the 
defective rounds of the ladder, and the defendant's motion to nonsuit was 
properly allowed. 

CIVIL ACTION, tried March Term, 1916, of YADKIN, before Shaw, J. 
At conclusion of the evidence a motion to nonsuit was sustained, and 

plaintiff appealed. 

B o l t o n  & Hol ton ,  Benbow & Haynes for plaintiff. 
.Manly, Hendrem & W o m h l e  for defendant.  

(596) BROWN, J. The plaintiff sues to recover damages for a per- 
sonal injury caused by falling from a water-tank ladder. The de- 

fendant introduced no evidence and the case turns upon plaintiff's own 
evidence. 

From this it appears plaintiff had charge of defendant's pumping 
station at  Elkin. The water-tank was set on a platform several feet from 
the ground and a ladder extended from this platform up to the top of 
the tank. The ladder was made of oak timber. The sides, or upright 
pieces, rested on the platform at the bottom and were fastened to the 
top of the tank. The ladder stood out several inches from the tank. The 
rungs were of oak 2 inches in  diameter at their centers and tapered off 
to a smaller size a t  the point where they entered the upright pieces. 
About 8 or 10 inches on either side of the ladder was a 1 inch iron pipe 
10 or 12 feet long, which acted as guides for the weights which con- 
trolled the mwement of the waterspout. These rods were not sub- 
stantial and were intended for no other purpose than to act as guides for 
the weights. They were held in place by being let into small sockets in 
scantlings at  the top and a t  the bottom. They did not extend through 
the scantlings, and were not bolted a t  either end. One of the rungs in 
the ladder had a streak of sap on top that had rotted. Another rung 
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was described by the plaintiff as being hard-twisted and cracked. Since 
the plaintiff had held the position of pumper he had gone up this ladder 
on an average of twice a week, in the night-time as well as in the day- 
time. On the morning of the accident, while going up the ladder, he 
caught hold of one of the iron pipes beside the ladder and put some weight 
on it, which caused i t  to give way, and he was tl~romn off the ladder. 
The plaintiff had full knowledge of the condition of the ladder, and he 
knew the only purpose of the iron pipes was to guide the weights attached 
to the waterspout and to keep them from sx-inging from side to side as 
they moved up or down, and that they were not intended to climb on or 
to bear much weight. 

We will not discuss the doctrine of assumption of risk as applicable to 
these facts, as in our opinion the duty to exercise reasonable care in 
furnishing a safe tank ladder for plaintiff's use was a primary, absolute, 
nondelegable duty, and plaintiff could only be held to h a ~ e  assumed the 
risk where the danger was obvious and such that a reasonably prudent 
man mould not have taken the risk. We prefer to rest our decision upon 
another ground. 

The alleged negligence of the defendant was not the proximate cauqe 
of plaintiff's injury. He  testified: "This ladder had two defectis-e 
rounds, and I stopped on the rounds and reached up to next round with 
my left hand and reached out with my right hand and took hold of the 
rod and did not put a quarter of my weight on it, and it slipped through 
the bottom and bent over. It slipped through because the scant- 
ling it rested on was rotten." Plaintiff further testified: "When (597) 
the spout came down, the weights went up, guided by these two 
rods. That mas the only purpose these rods n-ere intended for, to guide 
the two weights-simply to keep the weights from swinging from side 
to side as they came down or went up. I knew that was what they Fere 
for. The pulleys mere right a t  the top of these two rods on each side. 
I had held to the sides of the ladder, and had held to the pipes before 
this. The rounds all the way up were solid. I could reach up and swing 
my foot over the bad rounds. I may have done this time and time again 
as I went up. I don't remember distinctly about this. I have neaer 
fallen before this time. I mas always a little watchful; I had alrays 
tried to take care of myself. I knew the rods mere not intended to 
climb on." 

Again he says: ((At the time I fell the round did not break with me. 
I t  was the iron rod that pushed d o m  and pulled out. I don't remember 
what position in the ladder that round with the sap-rotten place on it 
was. I do not know u-here the one that had the crack in  it was. I do 
not know which o w  I had my foot on. It was the pulling loose of the 
iron rod that caused me to fall." 
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The plaintiff does not pretend that the defectiae rungs had given way 
or were ahout to give way under his weight and that hc grasped the iron 
pipe in a spasmodic efIort to save himself from falling. He states quite 
the contrary. He admits that instead of asceizdirlg the ladder in the 
usual and proper way, by holding on the strong oaken sides or uprights, 
h c  reached out with one hand and grasped the iron p i p  and put a part 
of his weight upon it. This caused his fall. The rung upon which he 
was  tand ding did not give way, and he does not say that he felt it giving 
may. Thcre were only two rungs claimed to be defective, one near the 
bottom of the ladder and one nearer the top; one had "a streak of sap 
on it" and the other was ('hard and cracked." That they mere insuffici- 
en1 to hold plaintiff does not appear. Which rung was near the bottom 
and upon which he was standing when he reached over for the iron pipe 
hc does not say. I-le does not even say that he mas standing on either 
one of the defective rungs. I t  is certain, however, that the rung did not 
break or start to break or cause plaintiff to fall. This was caused 
because he attempted to use an instrumentality that was not provided 
by the defendant for the purpose for which i t  was being used by him, 
and the purpose of which he knew full well. H e  admits that hc could 
easily reach up and swing his foot over the bad rounds and that he may 
have done this time and again as he ascended the ladder. 

Irad the plaintiff ascended the ladder in the usual and proper manner 
and grasped its strong oaken uprights instead of the weak and unstable 
pipe, not intended for such purpose, it is more than probable he would 

not have been injured even had the rung broke. 
(598) We do not think the case of Coley v. R. R., 128 N. C., 534, is 

authority for plaintiff's contention. I n  that case the defects were 
admitted, viz., that the engine furnished for switching was unsuited for 
its work and the grabirons or handholds were off and the engineer had to 
use the drainpipes from the top of the tender (never intended to be used 
as handholds), and they gave way. The difference between that case 
and the one at  bar is very manifest. 

The judgment of nonsuit is 
Affirmed. 
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J. G.  BROWN ET ALS. V. ROAD CO1\IMISSIONERS O F  KORTH COVE 
TOWNSEIIP ET aLs. 

(Filed 23 May, 1917.) 

1. Constitutional Law-"Aye" and "No" V0te-hd1-call Bills-Committee 
Amendments-Bonds. 

A bill to  ailthorize a county to issue bonds for highway improaemeafs, 
read and referred to a committee which reported a substitute for the 
original measure, with a slightly different caption and retaining the num- 
ber of the original bill, and put upoil i ts second and third readings, on 
separate days, with "aye" and "no" vote taken on each of them, duly 
entered, meets tae requirements of Article 11, section 14, of the Constitn- 
tion. 

2. Constitutional Law-Immaterial Amendments-Roll Call-"Aye" and 
"No" Vote-Bonds. 

Where a bill authorizing a connty to issue bonds for  highway improve- 
ments has  passed both branches of the Legislature by a reading in  each 
branch thereof on th:ee separate days, with the "aye" and "no" x70te dulY 
taken and entered, except a s  to an amendment i11 the second branch, sub- 
stituting the name of a commissio~~er, such amendment does not broaden 
the scope of the act  or affect its financial feature, and the failure in the 
first branch to comply with Article 11, section 14, of the Constitution as t o  
roll calls and separate readings will not alone affect its validity. 

3. Constitutional Law-Amendments-mads and  Highways-Special Acts 
-Acts i n  Aid-Statutes. 

The amendment of 1916 tcour Constitution, Article 11, see. 29, prohibiting 
the passage by the General Assembly of local, private, or special acts "au- 
thorizing the laying out, Optning, altering, maintaining, or discontinuing 
of highways, streets, or alleps," does not include within i ts  meaning an 
act authorizing a county t o  h u e  bonds for the highways of a township, 
and requiring the levying of the t ax  to pay the principal thereof and 
interest thereon; such being i~ aid to the laying out, construction, etc., 
of the local highways, and necesarily afforded by direct legislation, when 
the levy is in excess of the conititntional limitation. 

ALLEN, J., dissenting. 

CIVIL ACTION, pending i n  the  h p e r i o r  Cour t  of MCDOWELL, (599) 
heard  by Carter, J., 27 April, 197, upon  motion to continue 
injunct ion to final hearing. Motioi denied. Plaintiffs appealed. 

W. T .  Morgan for plaintiffs. 
W. M. McNairy,  J.  W. Pless, Cawler & Cansler, Clarlcson & Talk- 

ferro for defendants. 

BROWN, J. Pla in t i f f s  seek t o  enjoin t h e  issue of bonds a n d  levying 
special taxes under  a n  act of General  Aslembly of 1917 duly ratified 28 
February,  entitled "An Act t o  authorize the board of commissioners of 
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McDowell County to issue bonds for road purposes in North Cove Town- 
ship in said county." 

The objections are: (1) That the bill was not read on three separate 
days in the House. (2)  That it was amended i n  the Senate, but the 
amendment was not passed by the House by recording the ayes and noes, 
as required by the Constitution. (3)  That the Generzl Assembly was 
without power to enact such law. 

The record shows that the original bill, H. B. 711, passed first reading 
i n  the House of Representatives on 22 January and was referred to 
Judiciary Committee. On 1 February the committee reported a substi- 
tute for the original measure. The substitute with a slightly different 
caption, under legislative practice took the number of the original bill 
and was placed on the calendar. On 6th and 21st February it passed 
second and third readings by yea and nay vote duly entered on the 
journal. 

The substitute was only an amendment tor the ariginal bill, which had 
already passed first reading on 22 January. Consequently, when the 
substitute passed second and third readings on different days and the 
ayes and noes were duly entered on both said readings the requirements 
of Art. 11, Sec. 14, of the Constitution were duly complied with. 

I t  is admitted the bill passed the Senate in accord with the Constitu- 
tion, but i t  was amended, and the amendment was concurred in by the 
House without recording the ayes and noes. I t  was not necessary that 
the House observe the Constitutional requirement in concurring in the 
Senate amendment, as it was immaterial and consisted only in striking 
out the name of one commissioner and su3stituting another. The amend- 
ment did not broaden the scope of the act or affect its financial features. 
Glenn v. Wray, 126 N. C., 730; Brown u. Stewart, 134 N. C., 357. 

The third objection is  more serious, but nevertheless me do not think 
i t  fatal. The recent amendment, now Zrticle 11, Sec. 29, of the Consti- 

'tution, provides that "The G e ~ r a l  Assembly shall not pass any 
(600) local, private, or special act sr resolution . . . authorizing the 

laying out, opening, altering, maintaining, or discontinuing of 
highways, streets, or alleys." 

An analysis of the act shows that its primary purpose is to authorize 
the sale of bonds for road purposrs in  North Cove Township, and to 
require the levying of a tax to pay ine interest and principal of the bonds. 
I t  appoints road commissioners tc control the expenditure of the money 
and to supervise the work, the prsent road laws of the township remain- 
ing in force except where modiied by the act. 

The question presented is of necessity one of novel impression in this 
State, but wc must conclude tlat the act is not of the character which 
the General Assembly is polibited from enacting 
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I t  contains no prol-ision for laying out, opening, altering, maintain- 
ing, or discontinuing highways. I t  only pro~~ides  the means for con- 
structing and repairing them. 

Counties cannot issue bonds and levy special taxes to pay them in 
excess of the constitutional limitations without special legislative author- 
ity. Smathers v. Corn., 125 N.  C., 487;  onn nor-and Chishire on Const., 
p. 316. 

To~vnships have no power and no machinery to issue bonds or lery 
taxes for any purpose whate~er  except through the authority specially 
conferred by the General Assembly. 

I t  is impossible to conceive that the purpose of the recent amendnlel~t 
was to deprive the General Assembly of the pon7er absolutely necessary 
to aid counties and townships in the construction and repair of their 
public roads. 

The framers of the amendment no doubt intended to leave intact the 
long recognized and salutary power of the Legislature to supervise and 
control the financial affairs of the municipalities of the State. 

Similar prohibitions as the one under consideration are to be found in 
other States, and they hare not been construed so as to deprire the 
General Assembly of said powers. 

Such provisions are construed not to destroy or weaken the pon-er of 
the General Assembly in  its necessary control over the subordinate divi- 
siom of the State Government, but to prevent cumbering the statute 
books IT-it11 a mass of purely private and local legislation. 

I n  a similar case the New York Court says: "The very purpose of 
the restriction upon the power of the Legislature was to remit to the 
local authorities such functions of government and administration as 
concerned the people of the locality, and which could be better deter- 
mined and discharged by such authorities than by the central legislative 
body at the capital of the State. There was no reason why the Legisla- 
ture should be permitted to deal with such a purely local question 
as the laying out or opening of a highway in a town, any more (601) 
than the election of a supervisor. There was a general system 
of statute law under which highways, in the ordinary sense of the term, 
could be laid out and opened under the direction of local officers." I n  
r e  Burns, 49 N. E., 246; N. Y .  R. R., 70 N. Y., 327. 

I n  Peop le  v. Banks, 67 N. Y., 568, an act entitled "An act in relation 
to that portion of the Great Western Turnpike Road commonly known 
as Western Avenue," etc., authorized a conveyance by a turnpike com- 
pany, etc., and empowers the commissioners to i m p r o v e  the same as an 
approach to Washing-ton Park. I t  was objected that the act lvas in  
conflict with Article 111, Sec. 18, of the New York Constitution, for- 
bidding the passing by the Legislature of any private or local bill ('lay- 
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ing out, opening, altering, working, or discontinuing roads, highways, 
or alleys." The Court says the provision was designed to prevent any 
interference with the highway system of the State or with the keeping 
of the ordinary highways and public roads in repair under that system, 
the supervision of the officers designated, and i n  the use of the means 
and the labor provided by law. "The act under review does not in  any 
of its provisions provide for the altering, opening, or working of a high- 
way in the sense which those terms were used in  the statutes of the 
State regulating highways and public roads, or the constitutional provi- 
sions now invoked." Grading, paving, sewering, and ornamenting were 
even provided for in  this act, since i t  could not be done by general law. 
I t  was held to be within the discretion of the Legislature. 

Speaking of such legislation as affected by a constitutional provision 
similar to ours, the Pennsylvania Court, In  re Sugar Notch Burrough, 
43 Atl., 985, says: "The restrictions of the Constitution upon legisla- 
tion apply to direct legislation, not to the incidental operation of 
statutes, constitutional in themselves, upon other subjects than those 
with which they directly deal." So in this case, the bond issue being 
the direct legislation, the fact that it provides that the proceeds of the 
bonds are to be used for road purposes will not bring it within the pro- 
hibition of the constitutional amendment. 

The case of S. v. Lytton (Nev.), 99 Pac. Rep., 855, resembles this 
case more nearly in the facts and principles of law involved. I n  that 
case the constitutionality of an act authorizing a particular county to 
issue bonds to build a courthouse and jail was questioned under the pro- 
vision of the Nevada Constitution, which inhibits local or special laws 
regulating county business and requiring the county government system 
to be uniform, and all laws to be general and of uniform operation 
throughout the State. It was held that the law in  question was consti- 

tutional. 
(602) See, also, Young v. Hall, 9 Nev., 212; Bank v. Quillen, 11 

Nev., 109. 
We are of opinion that the injunction was properly dissolved. 
Affirmed. 

ALLEN, J., dissenting: The act of the General Assembly now before 
us was ratified on 28 February, 1917, after the amendment of 1916 
became a part of the Constitution of the State. 

I t  provides for the issue of bonds in the sum of $50,000 for "road 
purposes" in North Cove Township in McDowell County, and this term 
"road purposes" is  comprehensive enough to include "the laying out, 
opening, altering, maintaining, or discontinuing highways." 
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I f  the money to be raised by the sale of bonds provided for in the act 
cannot be used for one of these purposes, how can it be expended? 

And still the amendment to the Constitution says that "The General 
Assembly shall not pass any local, private or special act or resolution 
. . . authorizing the laying out, opening, altering, maintaining, or dis- 
continuing of highways. . . . Any local, private, or special act or reso- 
lution passed in  violation of the provision of this section shall be void." 

I t  seems to me the act is in direct conflict with the amendment, and, 
in the language of the Constitution, is void. 

This construction of the amendment, which, as I see it, is the only 
one that can be maintained, does not "deprive the General Assembly of 
the power absolutely necessary to aid counties and townships in the 
construction and repair of their public roads," as there is express pro- 
vision in the amendment. now section 29 of Article I1 of the Constitu- 
tion, that "The General Assembly shall have power to pass general laws 
regulating matters set out in  this section," and in  obedience thereto the 
General Assembly a t  its last session passed an act (ch. 284, Laws 1917)) 
under which any county, township, or road district may issue bonds for 
road purposes whenever a majority of the voters desire it. 

The General Assembly evidently thought, as the power to pass special 
acts was withdrawn, i t  was well to substitute the safeguard of a popular 
vote in the place of the special approval of the General Assembly. 

Gted: Mills v. Comrs., 175 N.C. 217; Parvin v. Comrs., 177 N.C. 
510; Gui~e  v. Comrs., 17'1 N.C. 519; Martin County v. Trust Co., 178 
N.C. 33; Comrs. v. Trust Go., 178 N.C. 172; Comrs. v. Pruden, 178 N.C. 
396, 397; Kornegay ti. Goldsboro, 180 N.C. 447; Trustees v. Trust Co., 
181 N.C. 308 ; Comrs. v. Bank, 181 N.C. 350 ; Huneycut-t v. Comrs., 182 
N.C. 321; In  re Harris, 183 N.C. 636; Coble v. Comrs., 184 N.C. 351 ; 
Armstrong v. Comrs., 185 N.C. 409; 8.  v. Kelly, 186 N.C. 373, 376; Reed 
v. Engineering Co., 188 N.C. 44; Storm v. Wrightsville Beach, 189 N.C. 
684; S. v. Jennette, 190 N.C. 102; Hill v. Comrs., 190 N.C. 124; Galli- 
more 21. Thomasville, 191 N.C. 653; Day v. Comrs., 191 N.C. 782; 
Frazier v. Comrs., 194 N.C. 56 ; Hailey v. Winston-Salem, 196 N.C. 23 ; 
Penland v. Bryson City, 199 N.C. 146. 
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(603) 
TIT. J. XcLENDON, JR., ET am. v. C. J. EBBS ET US. 

(Filed 23 May, 1917.) 

1. Statute of Frauds-Deeds and Conveyances -Letters - Inclosures - 
Par01 Evidence. 

A letter written by the purchaser to the seller of lands, fully describing 
the lands and inclosing a deed sufficient in  form and description, for him 
to execute and return, providing for  deferred payments of the balance of 
the purchase price, is a snfficient writing within the meaning of the statute 
of frauds, permitting a recovery of such balance; and the fact that the 
deed was inclosed in the letter may be proved by par01 evidence, as a 
collateral matter to the written instrument. 

2. Evidence-Letters-Duplicate Originals. 
Where a letter has been duplicated by carbon and both executed as 

originals, the latter is not objectionable as secondary evidence. 

APPEAL by defendants from Shaw, J., at March Term, 1917, of 
MADISON. 

This action was brought against C. J. Ebbs and two others to recover 
$500, the installment due on the purchase price of a certain tract of land. 

W. J. McLendon addressed the following letter to- 

MR. C. J. AND P. D. EBBS, 10 April, 1916. 
Marshall, N. C. 

GENTLEMEN: I hereby agree to sell you the Bridge Street property 
recently occupied by Morrow and McLendon and adjoining the lot of 
Shelton-Ebbs Company, for the sum of $2,175, payable as follows: 
Cash, $175, receipt of which is hereby acknowledged; $250 June lst, 
$250 October, and $250 every three months thereafter till paid in full, 
notes to bear interest at 6 per cent after June 1st and signed by C. J. 
Ebbs, P. D. Ebbs, and W. E. King. 

I t  is understood that P. B. Rector and W. B. Ramsey are to have the 
use of the large storeroom till June Ist, free of rent, and that I am to 
collect all other rents till 1 May, 1916. 

The deed is to be made as soon as possible to the above signers and 
makers of the notes. Yours very truly, 

W. J. MCLENDON. 

D. J. Ebbs gave McLendon a check for $175. Thereafter, on 29 May, 
1916, he wrote the following letter to- 

MR. C. J. EBBS, 29 May, 1916. 
Marshall, N. C. 

DEAR SIR: I am inclosing herewith deed for Bridge Street property 
and which I made to C. J. Ebbs, P. D. E~bbs, and W. E. King, 
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this being my understanding of the way in  which you wanted (604) 
the deed made. I f  any of the names are not to be in the deed, 
you can erase them. You will note I have made the consideration 
$2,000, and which I also trust is satisfactory. . 

You make the notes according to the agreement as to deferred pay- 
ments and forward to me at your convenience. 

Yours very truly, 
W. J. M ~ E N D O N .  

The deed inclosed therein was for the Bridge Street property described 
and was signed by McLendon and his wife on 9 June, 1916. This deed 
was returned to him by C. J. Ebbs in the following letter: 

MR. W. J. MCLENDON, JR., MARSHAI,L, N. C., 9 June, 1916. 
Knoxville, Tenn. 

DEAR SIR: I herewith inclose deed covering the Bridge Street prop- 
erty, made out in accordance with our agreement. I also inclose the 
deed sent to us some days ago. 

Kindly execute the new deed and let us have it back a t  your early 
convenience, and we will send you the notes and check as per the con- 
tract. Yours very truly, 

C. J. EBBS. 

The deed which McLendon had sent Ebbs was inclosed in  this letter, 
and also the new deed drawn by Ebbs, for the plaintiff and wife to 
execute. This latter deed fully describes the property, and plaintiff 
testified that he and his wife executed and acknowledged the same and 
handed i t  to C. J. Ebbs, who stated that i t  was all right, but that P. D. 
Ebbs and King were not there to sign the notes, and by request of C. J. 
Ebbs he left the deed with Mr. White in  escrow to be turned over to 
Ebbs when the notes for $1,750 were executed and a check for $250 
delivered to  him for plaintiffs. The plaintiff testified that he told Mr. 
C. J. Ebbs that he could take possession of the property, who said that 
he would do so. 

There was also evidence that C. J. Ebbs took possession of the prop- 
erty and rented it out to the witness Rector. The court instructed the 
jury, ('If you find the facts to be as testified to by the witnesses," to an- 
swer all the issues "Yes" i n  favor of the plaintiff, as against the defend- 
ant  C, J .  Ebbs, and directed a nonsuit as to the other two defendants. 

The defendant C. J. Ebbs excepted and appealed. 

Guy V .  Ro~berEs and iI!!a,rtin, Rollins & Wright for plaintifs. 
Gudqer & McEZro'y for defendants. 

657 
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(605) CLARK, C. J. The sole question presented is whether there 
was a sufficient agreement in writing, under the statute of frauds, 

to bind the defendant C. J. Ebbs. 
The plaintiff wrote a letter to the defendants which sufficiently de- 

scribed the property and in his second letter inclosed a deed executed by 
himself and wife for the same. The defendant C. J. Ebbs thereupon 
wrote out a new deed fully describing the property and setting out the 
contract and naming the consideration, stating that the deed covered the 
Bridge Street property and was '(made out in accordance with our 
agreement. . . . Kindly execute the new deed and let us have it back 
at  your earliest convenience, and we will send you the notes and check 
as per the contract." This was a sufficient signing under the statute of 
frauds. The reference in the letter to the deed, taken in connection with 
the evidence of the plaintiff that the deed put in  evidence was the deed 
that came i n  the envelope and is the one referred to in Ebbs' letter of 
9 June, is fully sufficient. 

The objection that parol evidence was required to prove that the deed 
put in evidence was that which was sent by Ebbs for plaintiff's signature 
and which was afterwards executed and acknowledged by himself and wife 
in  no wise makes in favor of the plea 'that the contract was not in 
writing. 

The contract is fully set out in the correspondence, and there is 
nothing as to the terms of the contract to be added. The terms of the 
agreement are full and complete, and entirely in writing. I t  is no in- 
fringement of the rule that a contract for sale of land must be in writing 
to prove by parol the signatvre of the parties, the delivery of the paper 
in  escrow, or that the two papers came tacked together or in  the same 
envelope. These are collateral matters and form no part of the contract 
itself, which is entirely in writing. 

I t  may be that if there had been evidence that C. J. Ebbs was author- 
ized orally as the agent of P. D. Ebbs and of King to sign the letter, 
that this would have made him an  "agent" duly authorized to sign the 
contract in their behalf. But  such evidence seems not to have been 
offered, and at any rate the plaintiff did not appeal from the direction 
of a nonsuit as to them. The contract, whether proven valid as to 
P. D. Ebbs and King or not, was binding upon C. J. Ebbs, and judg- 
ment was properly taken against him. The carbon copies of plaintiff's 
letters were duplicate originals and competent. 

The correspondence made a sufficient contract as to C. J. Ebbs, and 
in his appeal there is 

No  error. 
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Cited: Gravel Co. v. Casualty CO., 191 N.C. 317; Chair Co. v. Craw- 
ford, 193 N.C. 533. 

(606) 
R. IT7. TT71KSTEAD v. EIESRNE BROTHERS & CO., A CORPORATION. 

(Filed 26 Nay, 1917.) 

1. Appeal and  Error-F~mther 67indings-ReferenceAdditional Evidence. 
Where the Supreme Court orders the Superior Court judge to make and 

certify additional findings in passing upon the report of a referee, he is  
not required to reopen the case for  the consideration of additional evi- 
dence, but to make his findings from the evidence already taken, when no 
exception is taken thereto and i t  is sufficiently comprehensive. 

2. Corporations-Receivers-Dividends-Statutes. 
Bemble, Laws 1915, ch. 137, amending Laws 1913, ch. 145, by the incon- 

sistency of the provisions repeals the former law as  to grounds for disso- 
lution of a corporation not paying dividends for six gears, upon motion of 
one owning one-fifth or more of its capital stock, so as  to make the disso- 
lution of the corporation depend upon the petition of 10 per cent of the 
stockholders, when the dividend has not been declared on its common 
stock for  ten years. 

3. Same-Remedial Statutes-Majority Stock-Abuse of Power. 
Chapter 137, Laws 1913, as  to  a receivership of a corporation, upon peti- 

tion of a one-fifth interest in  its shares, which has not paid a dividend 
i11 six years, is a remedial statute, and intended to remedy a n  abuse of 
power by the majority shareholders by a suspension of dividends, a 
method a t  times resorted to to freeze out minority holders or depress the 
market value of the shares. 

4. Same-Consent-Estoppel. 
Where a stockholder in  a corporation has actively participated in i ts  

management and consented t o  the increase in i ts  capital stock from the 
earnings of a profitable concern, which has proven decidedly advantageous, 
he  is thereafter estopped to assert the right given a holder of a certain 
amount of the stock to throw the corporation into a receiver's hands for 
nonpayment of dividends within a certain period. 

CIVIL ACTION, t r ied March Term, 1916, of EDGECOMBE, before Allen, 
J., u p o n  exceptions t o  report  of referee. F r o m  the  judgment of the  

cour t  defendant  appealed. 

G. M. T. Fountain & S o n  for plaintiff .  
F. 8. Rpruill, T. T.  T h o r n e  for defendant. 

BROWN, J. The plaintiff is a stockholder i n  defendant corporation 
and seeks t o  have the corporation dissolved and a receiver appointed, 
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not upon the ground of insolvency, but because i t  has not declared a 
dividend within six years preceding this action. Pub. Laws 1913, chap. 

147. 
(607) The cause was referred to a referee, Mr. James Pender, who 

made a lucid and comprehensive report, to which no exceptions 
were filed. 

Upon the coming in of the report the judge, without in any wise dis- 
turbing the referee's findings, held that "Regardless of the various 
matters set up by the defendant and the matters and facts appearing in 
the receiver's report, the plaintiff is entitled to the relief demanded in  
the complaint." Whereupon the court entered an  order dissolving the 
corporation, etc. From which order defendants appealed. 

Upon considering the case this Court, ex mero motu, made an order 
directing the judge holding the courts of Edgecombe County to find 
certain facts and answer certain questions from the evidence and report 
to this Court. The judge made the following report: 

I n  compliance with the certificate of the Supreme Court ordering the 
judge of the Superior Court holding the courts of the district to find 
and certify to the Supreme Court certain facts i n  the above case, and 
propounding certain questions to be answered, in obedience thereto and 
in  response to said questions the court doth certify as follows: 

Q. 1. When was the plaintiff elected a director of the corporation, 
and how long did he continue as such? 

A. Plaintiff was elected a director of the corporation upon its organi- 
zation, and seems, from the minutes, to have been such up to the time 
of the institution of the action. The plaintiff was also an officer of the 
corporation, either its general manager and secretary or its vice presi- 
dent, during the entire existence of the corporation up to  the bringing 
of this action. There seems to have been no distinct meeting of the 
board of directors, but there seems to have been annual meetings of the 
stockholders. All or most of them were directors, and practically all 
of the business of the corporations seems to have been transacted at said - 
meetings, except the general management of the business, which was 
intrusted by the by-laws to the general manager. 

Q. 2. Did the plaintiff participate in  the active management of the 
corporation, and if so, how long and to what extent? 

A. Up until the year 1907 he seemed to be the a c t i ~ e  and moving 
spirit in  the corporation, acting at one time as its general manager. 
After said date he was continuously vice president and seemed to have 
participated in all of the annual meetings. The records do not disclose 
that a t  any of these meetings he ever demanded a dividend to be declared 
which was not declared. 
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Q. 3. Did he consent to the use of the profits of the corporation to 
increase its capital? 

A. Yes. 
Q. 4. Did he object to the use of the profits of the corporation to 

increase its capital, and if so, when and under what circum- 
stances ? 

A. The referee's report and the evidence as taken by the (608) 
referee shows that he raised no objection whatever to the use of 
the profits of the corporation to increase its capital, and seemed to be 
perfectly satisfied with the management of the company until after the 
sale of the Strickland stock to W. R. Mann. 

Q. 5. Did he demand or request the directors to declare a dividend, 
and if so, when and under what circumstances? 

A. The records do not disclose that he ever demanded that a divi- 
dend be declared. 

Q. 6. Give any other facts showing the connection of the plaintiff 
with the business of the corporation. 

A. This question seems to be answered by the replies to the fore- 
going questions. Since the institution of this suit a dividend has been 
declared and the plaintiff has received his dividend upon his stock. This 
dividend was declared in  the year 1914. 

The foregoing is respectfully submitted, 
H. W. W H ~ B E E ,  

Judge of the Xuperior Court. 

No~~~ro~.--Counsel for the plaintiff asks the court to consider 
further evidence in respect to the questions asked by the court. The 
court declined to consider any other evidence, and makes a11 findings 
from a careful reading of the testimony taken by the referee and from 
the report of the referee. The other evidence offered was in the shape 
of affidavits, which are filed in the court and which the court declined 
to consider. To the refusal to consider the affidavits filed, plaintiff 
excepts. 

WHEDBEE, Judge. 

Upon the coming in of the report and findings of his Honor, Judge 
Whedbee, the plaintiff moves for a certiorari directing the judge to 
certify to us the affidavits and new evidence offered before him, and 
which he refused to consider. 

This motion must be denied. It was not intended by the order herein- 
before mentioned to open up the case for a new trial before the judge 
or a referee. 

661 



I N  THE STITPREME COURT. [I73 

Thc judge acted strictly within the scope of our order in finding the 
facts from the evidence already taken by the referee. These facts had 
not been found by the judge who rendered the judgment appealed from, 
and we deemed them essential to a proper determination of the case. 

Coming to consider the appeal of the defendant from the order dis- 
solving it, we find that no exceptions were filed by either party to the 
referee's findings of fact and that the judge based his judgment upon 

the facts admitted that no dividend had been dcclared and paid 
(609) for morc than six years prior to the commencement of this action, 

and that during that period the financial condition of the de- 
fendant had been very prosperous. 

I t  appears from the record that the defendant corporation was organ- 
ized on 17  July, 190.1, (taking over the business of Hearne Bros. & Co., 
coffin manufacturers) with a paid-up capital of $4,000; that the incor- 
porators were W. R. Mann, W. T. Hearne, J. 0. Hearne, and the plain- 
tiff, arid on 8 January, 1904, the Hearncs sold their stock to Mann and 
Winstcad, the plaintiff, and his wife. From this time on Mann and 
Winstead and Mrs. Winstead were the only stockholders until 1906, 
when Mann and Winstead each sold to B. A. Strickland three shares, 
which Strickland kept until 1911, when he sold the six shares to W. R. 
Mann, since which time W. R. Mann has owned thirty-three shares and 
R. W. Winstead twenty-six shares and Mrs. Winstead one share, and 
they arc now the only stockholders in  said corporation. 

On 31 December, 1902, a stock dividend of $2,000 was declared, 
thereby increasing the capital stock to $6,000, at  which it has since 
remained. On 1 October, 1903, a dividend ill cash of $2,000 was 
dcclared and paid, another in  May, 1906, of 6 per cent, and another in 
May, 1907, of 17 per cent. Since then no dividend has been declared 
until 1914. after commcncernent of this action. Tlrc referee finds: 

"That the business has been prosperous from the beginning, and 
increased in volume from year to year, requiring more capital, cspccially 
since thc additions and improvements mentioned in paragraph 9. The 
company has never borrowed any money (except $500 and $1,000, many 
years ago), but has used the profits as a working capital. No assets of 
the company wcrc cnlployed except in its own business, there being no 
money loaned out and no outside investments. That the use of the 
profits as a working capital instead of borrowing money was in good 
faith and resulted in great prosperity to the company. 

"That the company made only a cheap grade of pine coffins up to 
1906, when i t  began the manufacture of a higher gradc, using hardwoods. 
This necessitated the investment of several thousand dollars in  machin- 
ery, the purchase of proper hardware and cloth, and also hardwoods. 
As a result of the expansion it was required to carry larger stock of 
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material of all kinds. This policy was mutually agreed to by all the 
stockholders. This expansion was made without borrowing any money, 
the profits being used for the purpose. As a result of this increase in 
the plant and improvement in the quality of output, the business con- 
tinued to grow; if the quality of the output had not been improved the 
business would have gone down. The plaintiff never objected to this 
policy, and there was no friction between the parties until 1910 or 1911, 
when W. R. Mann acquired the Strickland stock.'' 

The present net worth of the defendant is $40,817.47. (610) 
The referee also finds that "Neither of the stockholders nor the 

directors of this corporation have ever, by any order entered in the 
minutes, directed to be set aside any part  of the surplus to be used as a 
working capital and not used in paying dividends." 

I t  also appears from the findings reported by Judge Whedbee that 
plaintiff has been a stockholder, director, and officer of the defendant 
from its incorporation, and that he has never requested that a dividend 
be declared other than those declared and paid; that the stockholders 
and directors were one and the same and that the policy of using the 
earnings of the corporation to enlarge its business instead of borrowing 
money was agreed to by plaintiff and all the other stockholders. That 
in this case it was a wise policy is proven by the result. 

The only allegation upon which plaintiff rests his application for a 
receiver and dissolution of the corporation is that defendant has paid 
no dividend for six years preceding the application. H e  does not and 
cannot claim that i t  is insolvent, for its capital stock is only $6,000 and 
its net assets exceed $40,000. This is a most extraordinary showing, 
considering the fact that in addition to a stock dividend of $2,000 it 
has paid its stockholders 56 per cent in cash dividends since its organi- 
zation in  1901. 

I t  is true that the act of 1913, ch. 147, provides that application may 
be made by stockholders owning one-fifth or more in amount of the 
paid-up stock of certain corporations for the appointment of a receiver 
where no dividend has been paid for six years preceding the application. 
A material amendment was made, however, to this statute by the act of 
1915, ch. 137, by adding to section 1 these words: "Or whenever stock- 
holders owning one-tenth or more in amount of the paid-up common 
stock of any such corporation shall apply to the judge of the Superior 
Court as aforesaid by petition containing a statement that said corpora- 
tion has paid no dividend on the common stock for ten years preceding 
said application." 

This amendment would appear to be inconsistent with the six-year 
clause of the original act and to require ten years complete suspension 



I N  T H E  SIJPREME COURT. [I73 

of dividends on the common stock of a corporation bcfore application 
can be made for a receiver on that ground. 

The stock of the defendant is all common stock. I t  has issued no 
preferred stock. I t  paid a dividend of 17 per cent on its stock on 14 
May, 1907. I t  would seem, therefore, that as this dividend was paid 
in less than ten ycars bcfore this action was commenced, i t  cannot be 

maintained unless upon the ground that the action was commenced 
(611) before the enactment of the amendment. But as the point is not 

made i n  either brief, and was not argued before us, we will not 
decide it, but will rest our decision upon another ground. 

The act of 1913 is a remedial act and must he so construed. It was 
intended to remedy ail abuse of power by majority stockholders to the 
detriment of those in  the minority. I t  is entitled "An act for the relief 
of minority stockholders of certain corporations in certain cases." 

Suspension of dividends is a favorite method adopted when it is 
desired by a majority to freeze out objeetionahle minority stockholders 
or to depress the market value of the stock of the corporation. 

The act was never intended to take away from the stockholders the 
right to manago, by unanimous consent, the business in any legitimate 
manner most conducive to its success. 

The plaintiff during the entire life of defendant corporation has been 
a director and officer as well as stockl~older. I r e  consented to the use of 
the surplus earnings in the enlargement of the business. He  has never 
demanded that a dividend be declared or endeavored to have one declared 
since May, 1907. During all that time hc was actively connected with 
the management and consented to the financial policy of the corporation 
which has produced such splendid results. 

I t  is a wcll scttled principle of law that the complaining stockholder 
must first seek  lief through the directorate or controlling authorities 
of the corporation before he can apply to the courts. 

An action to cornpcl the declarition of a dividend cannot be main- 
tained where thc stockholder has not applied to the directors, and he 
must allege that the dircctors refused to entertain such application. 2 
Cook on Gorp., see. 654, p. 2091. 

I t  would be a great wrong to the other stockholders to permit plaintiff 
to participate actively in all the meetings, to consent to and aqree in 
putting back into the concern its surplus and profits for tlie purpose of 
enlarging the company's business without declaring a dividend, and then 
afterwards ask the interposition of this Court and the dissolution of the 
corporation for such conduct. 

We are of opinion that the plaintiff is estopped by his conduct from 
asking a dissolution of the corporation upon the grounds set out i n  the 
complaint. 
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The order decreeing a dissolution and appointing a receiver is reversed, 
and the action is dismissed. 

Reversed. 

Cited: Coleman v. Mc@zcllough, 190 N.C. 592; Wright v. Fertilizer 
CFo., 193 N.C. 310; KistZer v. Cottom Afills, 205 N.C. 813; Jordan v. 
Hartness, 230 N.C. 719; Gaines v. N f g .  Co., 234 N.C. 339. 

(Filed 26 May, 1917.) 

Limitation of Actions-Religious Societies-Independent Congregations- 
Trustees-Deeds and Conveyances-Statutes. 

A congregational church under which class each congregation is inde- 
pendent and not a part of a larger system, holding, as such, real property 
under known and visible metes and bounds for a hundred years, and 
using it for religious purposes, acquires a fee-simple title, independent of 
the validity of its deed, Revisal, see. 2672, and its trustees, under the 
direction of the church or congregation properly obtained, may convey 
such title to the purchaser. Revis'al, sees. 2670, 2671. 

APPEAL by defendants from Conmor, J., at chambers in WILSON, 26 
April, 1917. 

F. S. Hassell for plaintifis. 
W.  A. Lucas and J .  C. Little for defendants. 

CLARK, C. J. This was a controversy submitted without action. I t  
appears from the facte agreed, and i t  is recited in the judgment of the 
court, that about the year 1802 a paper-writing was executed by John 
Dew and five others, which purported to be a conveyance of one acre 
of land, now within the limits of the town of Wilson, to the Baptist 
Society for the purpose of religious worship; that a t  that time there was 
no such organization as the Baptist Society, but that certain persons 
associating themselves together as a Baptist congregation entered into 
possession of said 1 acre of land about 1802, and have used the premises 
for religious worship continuously ever since, adversely to the claims of 
all other. persons, under known and visible boundaries, and have for 
more than one hundred years maintained on said lot of land a church 
for religious worship and used it for that purpose; that said church, 
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originally known as the Toisnot Church, has been for many years known 
as the Primitive Baptist Church of Wilson, and the plaintiffs herein 
constitute the board of trustees, duly elected, of said Baptist Church, 
and as such trustees and in consequence of resolutions of the congregs- 
tion entered into the contract to sell a part of the said lot of land to the 
defendants, who now decline to accept the deed and pay the purchase 
price, upon the ground that the plaintiffs cannot execute an indefeasible 
title to the same. I t  is further found by the case agreed and by the 
judgment by the court that under the policy of the Primitive Baptist 
Church the congregation of each church is supreme in all matters affect- 

ing their religious organization, their system being known as con- 
(613) gregational, there being no higher ecclesiastical authority having 

control or supervision over the action of each congregation. The 
court below being of opinion that the instrument of December, 1802, is 
of no effect, because no grantee was named therein, and that the trusts 
suggested are too vague, indefinite, and uncertain to be capable of con- 
struction, but being further of opinion that the congregation styling 
itself the Primitive B a ~ t i s t  Church at Wilson through its members and - 
their successors have by adverse possession of said lot for more than one 
hundred years acquired title to the said property, held that the trustees 
of the Primitive Baptist Church of Wilson, acting under the authority 
of the conference of the said congregation, can make an indefeasible 
title, and decreed specific performance of said contract. 

I f  we should concur in  the view held by the learned judge, that the 
paper-writing of 1802 was invalid for the reasons he gave, we are of 
&inion, however, that inasmuch as a congregation styling themselves 
the Primitive Baptist Church entered into possession of said property 
for religious worship and have in succession built two churches upon 
said premises and have continuously occupied said property for religious 
worship for more than one hundred years adversely to all the world, said 
congregation has acquired a valid and indefeasible title to said property, 
and can make a valid title to the same in accordance with the contract 
between the trustees of said church (by virtue of a resolution of said 
congregation) and the defendants. 

Revisal 2672, which dates back to Laws 1776, ch. 107, and 1796, ch. 
457, see. 4, provides that all lands and donations of any kind of property 
conveyed or devised to any church or religious denomination, religious 
society or congregation, shall be deemed and held to be absolutely vested, 
as between the parties thereto, in the trustees of said churches and 
congregations for their several use, and if there are no trustees, then in  
the church or congregation; Revisal 2673, provides that the trustees of 
any religious body can sell or convey any property owned by such body 
when directed to do so by said church or congregation. Revisal 2670 
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and 2671, authorize such religious body to appoint and remove trustees. 
We are of opinion that the trustees can execute title thereto. The dis- 
tinction between the congregational system of church government, under 
which each congregation is independent, and the connectional system, in 
which each congregation is a constituent part of a larger association, 
was pointed out and discussed in Simmons v. Allison, 118 N. C., pp. 
7'70, 771. 

I t  may well be that the paper-writing of 1802 which conveyed the 
property of John Dew and five others for use for religious worship, par- 
ticularly the Baptist Society, but with liberty to traveling preachers of 
any other order or sect, might have been valid (Keith v. Scales, 
124 N. C., a t  p. 510, and cases there cited), especially as there (614) 
was evidence showing that there was at that time a Primitive 
Baptist Church organization in this State. But however that may be, 
the fact that said grantees and their successors as trustees have con- 
tinuously used said property for so long a period of time adversely to 
all the world for the use of the congregation of the Primitive Baptist 
Church makes a sufficient and complete title, irrespective of the legality 
or illegality of the paper-writing of 1802. The rights of an individual 
congregation under the congregationa1 system is also discussed in Con- 
fereme v. Allen, 156 N.  C., 526 ; and the connectional system is dis- 
cussed in Eerr v. Hicks, 154 N. c., 268; Tiliey v. Ellis, 119 N. c., 242. 

Affirmed. 

Cited: Dix v. Pruitt, 194 N.C. 71. 

MRS. K. E. EDWARDS V. JEFFERSON STANDARD LIFE INSURANCE 
COMPAKT ET ALS. 

(Filed 26 May, 1917.) 

1. Contracts, Interpretation-Intent. 
In construing a written contract, technical rules give place to the inten- 

tion of the parties gathered from the language used, arrived a t  by trans- 
posing sentences when necessary and disregarding words withont distinct 
meaning; and where two conflicting constructio~ls may be reached, the 
one upholding the validity of the contract will be adopted; and in case 
of ambiguity, the words employed are taken most strongly against the 
party using them, and the facts existing at  the time may be used as a 
"key" to the meaning of the contract. 

2. Same-Insurance-Assignments. 
An assignment of an annuity policy for the security of a debt, payable 

to the wife, should she survive her husband, or to the latter, the insured, 
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should he survive his wife, reading, "I, 771. J. E. and K. E. E., do hereby 
assigns," etc. . . . "The object and extent of this assignment is to 
secure the said assignee against any and all indebtedness that  I may be 
owing to him or his estate a t  my death": B e l d ,  the use of the expressions, 
"I may owe," "at my death," would indicate that the debt was that of both 
the assignors; but the fact that  the husband was a railroad promoter and 
was and continued to be indebted to the assignee, and the wife never was, 
when considered, will affect the interpretation of the instrument, so that  
the intent thereof will be ascertained a s  securing the obligation of the 
husband only. 

3. Equity-Contribution-Bills and Notes - Principal and Surety - En- 
dorsers. 

The equitable doctrine of contribution rests upon the maxim that  
equality is equity, and is  enforced upon the principle that those engaged 
i n  a common hazard in the same degree or relation should bear the loss 
equally; and where one is surety on a note and the others indorsers 
thereon, the liability of the former is primary and of the latter a condi- 
tional one, (being entitled to notice of dishonor; and not being in the same 
situation with regard to the hazard, the surety is  not entitled to  contri- 
bution from the indorsers. 

4. Same-Husband and Wife. 
Where a wife has assigned her beneficial interest in an annuity policy 

on the life of her husband as  security to a note given by him, with in- 
dorsements thereon, she does not assume the obligations and liabilities 
of an ordinary surety, and no personal judgment can be obtained against 
her ;  but only the property assigned will be regarded as  the surety for the 
payment of the obligation, and to the extent it  is so used her husband 
becomes her creditor. 

(615) CIVIL ACTION, t r ied before Cox, J., a t  Apr i l  Term, 1917, of LEE. 
T h i s  is a n  action t o  have the  plaintiff declared entitled t o  a n  

a n n u i t y  of $500 a n d  t o  recover a p a r t  of t h e  same alleged t o  be due. 
O n  1 3  J a n u a r y ,  1903, the  Securi ty  L i fe  and  Annui ty  Company issued 

its policy on  the  l i fe  of W. J. Edwards,  providing f o r  the payment  of a n  
a n n u i t y  to  t h e  plaintiff, h i s  wife, if she survived him, and  a n  annui ty  t o  
h i m  if he  survived h i s  wife, and  the  defendant insurance company has  
assumed payment  thereof. 

O n  1 9  January ,  1915, t h e  plaintiff a n d  her  said husband executed 
a n  assignment of sa id  policy to t h e  defendant bank which w a s  assented 
to b y  the insurance company, a s  follows: 

"For the  purpose of securing a n y  indebtedness tha t  I m a y  owe the  
assignee hereinafter  mentioned, o r  his  estate, a t  m y  death, I, W. 3. 
E d w a r d s  and  K. E. E d w a r d s  . . . do hereby assign, transfer,  and set 
over to  the  F a r m e r s  Commercial B a n k  of Benson (describing policy) 
. . . and  al l  dividends, benefits, and  advantages t o  be h a d  or derived 
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therefrom. . . . The object and extent of this assignmeilt is to secure 
the said assignee against any and all indebtedness that I may be owing 
to him or his estate at my death. 

[Here follows a power of attorney to collect.] 
(Signed) W. J. EDWARDS [SEAL.] 

K. E. EDWARDS [SEAL.] 

The said Edwards died insolvent in  April, 1916, and at  the time of 
his death was indebted to said bank in the amounts set out in the judg- 
ment rendered, a part of the debts being contracted before and a part 
after the execution of the assignment, said indebtedness being evidenced 
by notes on which there were endorsers. 

The insurance company has admitted its liability, but asks the judg- 
ment of the court determining who is entitled to the fund. 

Judgment was entered in favor of the bank, directing the insnr- (616) 
ance company to pay all amounts due under the policy to the 
bank until its indebtedness is paid in full, and the plaintiff excepted 
and appealed, contending that the assignment to the bank is so vague 
and ambiguous that i t  cannot be enforced, and, if not, that she is entitled 
to a contribution from the indorsers. 

Hoyle & Hoyle for plaintiff. 
Clifford & To 'msend  for defendant. 

ALLEN, 5. I n  the construction of contracts "technical rules are not 
so much regarded as the real meaning of the parties, where it can be 
gathered from the instrument itself; and to arrive at  the intention, sen- 
tences may be transposed and insensible words, or such as have no distinct 
meaning, may be disregarded." (Kl i l ian  v. Harshaw, 29 N. C., 498 ; Mc- 
Intosh on Contracts, (2 Ed.), 553), and of two constructions, that will be 
adopted which upholds the instrument, as i t  is presumed "when parties 
make an instrument the intention is  that i t  shall be effectual and not 
nugatory." Hunter  v. Anthony,  53 N. C., 355. 

Words are to be taken most strongly against the party using them, 
and facts existing a t  the time of making a contract may be used as a 
L C  key to its meaning." Richards v. Schlegelnziclz, 65 N.  C., 152. 

Applying these rules of construction, there is little difficulty in arriv- 
ing a t  the intention of the parties. 

The assignment says distinctly that it is executed for the purpose of 
securing any indebtedness to the bank existing at the death of the debtor, 
and the debtor must be both of those who executed the assignment, or 
one of them. 

669 
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There is good reason for holding that i t  was intended to secure the 
indebtedness of both, rather than let i t  fail altogether, because, while 
the expressions ((1 may owe," "at my death" are used, the assignors also 
use the singular pronoun to include both of the makers of the assign- 
ment. They say, "I, W. J. Edwards and K. E. Edwards." 

When, however we consider the circumstances surrounding the execn- 
tion of the assignment, that W. J. Edwards is described i n  the policy as 
the insured and the plaintiff as beneficiary, that W. J. Edwards was a 
railroad promoter and was borrowing money and his wife not, and that he 
was indebted to the bank when the assignment was made and at his 
death, and that his wife owed nothing, i t  is reasonably certain that it 
was the purpose of the parties to secure the indebtedness of the husband, 

W. J. Edwards, and we so hold. 
(617) Nor do we think the plaintiff, one of the makers of the assign- 

ment, is entitled to contribution as against the indorsers on the 
notes, as this equity only arises between persons standing in the same 
situation. Moore v. Moore, 11 N. C., 358. 

The right to  contribution results from the maxim that equality is 
equity, and is enforced upon the principle that those engaged in a com- 
mon hazard should bear equally any loss. Dml;son v. Pet tway ,  20 N. C., 
531. 

I t  exists between co-sureties, who are bound to a common liability, 
and if there is no common liability there is no foundation for the equity. 
Brandt Guaranty and Suretyship, sees. 221-224; Eaton on Equity, 508-9. 

As said in  Moore v. .Moore, 11 N. C., 360, it is "a principle of natural 
equity that equality is equity among persons standing in  the same 
situation.'' 

If common liability, common hazard, and similarity or identity of 
situation is the foundation of the equity, it follows that the plaintiff, 
admitting that she is a surety, is not entitled to contribution as against 
the defendants, indorsers upon the notes. 

A surety is a maker, i s  primarily liable for the payment of the debt, 
and is  not entitled to notice of dishonor (Rouse  z. Wooten ,  140 N. C., 
557), while the indorser is liable conditionally, and does not undertake 
to pay absolutely, but only after notice of dishonor (Xykes  v. Everet t ,  
167 N. C., 608), and is entitled to notice of dishonor. P e r r y  v .  Tay lor ,  
148 N. C., 362. 

The surety and the indorser are not in the same situation, nor is there 
a liability or hazard common to both. 

A case directly in point is Smith v. Xrnith, 16 N. C., 173, in which 
the headnote, fully sustained by the opinion, is as follows: 

"Where A., as surety, signed the note of B., payable to C., and it was 
indorsed by C. at the request and for the accommodation of B., there 
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being no contract between A. and C. whereby they agree to  become co- 
sureties of B., i t  was held that A. had no right to contribution from C." 

Again, the Court says in Le Duc v. Butler, 112 N. C., 461, which is 
affirmed in  Hauser v. Fayssoux, 168 N. C., 1 :  "A clear distinction is 
marked in all of these cases, except possibly the last, between the surety 
and the indorser in their relation to each other. While to the holder 
their liability was the same, as to each other they were essentially dif- 
ferent. I f  the indorser should pay the note he might still erase the in- 
dorsement and sue the surety and maker or the joint makers upon the 
note. I f ,  however, the surety should pay the note, he could not call 
upon the indorser as a co-surety for contribution, but his payment 
operated as a discharge of the indorser from all liability, although by 
force of the statute he was liable as surety." 

We have dealt with the case, conceding the correctness of the (618) 
position of the plaintiff, that she became a surety of the husband 
by transferring her property to secure his debt, but while the wife, under 
such conditions, is frequently referred to in the decisions as a surety, 
she does not assume the obligations and liabilities of the ordinary surety, 
and cannot be classed with indorsers. 

She has not promised to pay the debt absolutely or conditionally, and 
no judgment can be recovered against her individually. 

She has sinlply transferred her property to secure her husband's debt, 
and her property is treated as a surety. (Hinton v. Greenleaf, 113 
N. C., 7), and to the extent it is used in payment of the debt she becomes 
a creditor of the husband. 

We conclude that there is no error. 
Affirmed. 

Cited: Foster v. Davis, 175 N.C. 544; Wellington v. Tent Go., 196 
N.C. 751 ; Corp. Corn. v. Wilkinson, 201 N.C. 348 ; Bank v. Whitehursf, 
203 N.C. 309; Bond Co. v. Krider, 218 N.C. 363. 

I SHEPARD'S CHEMICAL COUPANY v. A. D. O'BRIEN. 

I (Filed 26 May, 1917. ) 

I. Contracts-Buildings-Architects-Final Certificate-C~nclusiveness. 
Where a final certificate of the architect has been given, which by ex- 

press terms of the contract is made conclusive that the building has been 
completed in accordance therewith, it is not afterwards open to the archi- 
tect or the builder to withdraw it or to question or impeach it as to observ- 
able defects, o r  those which were or could have been discovered by the 
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architect in the proper performance of his duties, except in cases of fraud 
or mistake so palpable as to indicate bad faith or gross neglect. 

2. Same-Agreements-Fraud-Evidence. 
Where i t  appears that the owner of the building and his contractor have 

agreed that the former would pay the latter the balance due upon his 
contract upon the latter making certain alterations, an objection is unten- 
able that the certificate was given the contractor by the architect without 
examination, before the building was completed, and that it was fraudn- 
lent in law. 

3. Contracts-Buildings-Architects-Certificates-Guarantee - Interpre- 
tation. 

Where a builder's contract provides that the architect's final certificate 
shall be conclusive that the contractor had complied with the terms 
thereof, with a guarantee clause that he make good all defects, etc., in 
violation of his contract, arising or discovered in his work at any time 
within two years, and no certificate shall be construed to relieve the con- 
tractor from his obligation to make good such defects: Held, construing 
the contract as a whole, the guarantee clause refers to defects appearing 
after the completion of the building, which were not observable at the 
time the final certificate was given. 

4. Appeal and Error-Motions-Diminution of Record-Pleadings-Evi- 
dence. 

Pleadings in an action certified to the Supreme Court following a sug- 
gestion of the diminution of the record therein can have no force when 
the position they are designed to present is entirely without supporting 
evidence. 

(619) CIVIL ACTION, tried before Connor, J., and a jury, a t  Novem- 
ber Term, 1916, of NEW HANOVER. 

From a perusal of the record i t  appears that  in January,  1914, de- 
fendant had entered into a contract to construct for plaintiff company 
a reinforced concrete building in the city of Wilmington according to 
certain plans and specifications, "Said work to be done in  good, substan- 
tial, workmanlike manner to the satisfaction and under the direction of 
James F. Gause, Jr., architect," etc.; that  a t  the completion of said 
building, or soon after it had been turned o re r  to and was occupied by 
the owner, some differences having theretofore existed between the 
parties, plaintiff company instituted a suit against defendants i n  the 
Superior Court of New Hanover County, seeking to recover damages 
in  the sum of $2,000 by reason of alleged wrongful delay in  completing 
building and of defective construction, etc. 

There was denial of liability by defendant and insistence upon full 
performance of contract on his part, and claimed a balance due defend- 
ant  thereon of $604.50, less $401 thereof being for work done within the 
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specifications of the contract and $203.50 being for extra work done by 
authority of the architect and for which the owner was bound. 

Meantime defendant instituted against plaintiff company an action 
in the recorder's court of the city of Wilmington to recover this balance, 
and plaintiff answered, denying liability and alleging the above stated 
breaches of contract on part of defendant. I n  the latter action, judg- 
ment having been entered for plaintiff O'Brien, here defendant, an 
appeal was taken by the company, rilld in  the Superior Court the two 
actions were consolidated and submitted to the jury, who, at  the term 
of court heretofore stated, rendered their verdict as follows: 

1. Did the architect, James F. Gause, Jr., give to A. D. O'Brien a 
final certificate 1 3  July, 1914, as required by the contract? Answer: 
"Yes." 

2. I f  so, was the sa'id certificate obtained by the false and fraudulent 
representations of the said A. D. O'Brien? Answer: "Yes." 

3. Did A. D. O'Brien fail to construct the building in accordance with 
the contract and specifications, as alleged by the Shepard's Chemical 
Company? Answer : "Yes." 

4. Did the parties enter into a contract by letters that on the per- 
formance of certain specific work the Shepard's Chemical Company, 
Inc., was to pay A. D. O'Brien the balance of the money which he 
claimed to be due upon the contract, and for extras? Answer: 
"Yes." 

5. I f  the subsequent agreement was entered into, did A. D. (620) 
O'Brien comply with the terms of that agreement, and did the 
architect give a final certificate of 15 April, 1915, to that effect? An- 
swer : "Yes." 

6. Was this certificate produced by the false and fraudulent repre- 
sentations of the said A. D. O'Brien? Answer: "No." 

7. What amount, if anything, is the Shepard's Chemical Company, 
Inc., entitled to recover from A. D. O'Brien for breach of his contract 
for delay in construction of the building? Answer: "Nothing." 

8. What amount, if anything, is the Shepard's Chemical Company, 
Inc., entitled to recover from A. D. O'Brien for damages for breach of 
contract ? Answer : "Nothing." 

9. What amount, if anything, is A. D. O'Brien entitled to recover 
from the Shepard's Chemical Company, Inc. ? Answer : "$401, and 
interest from 14 August, 1914; $203.50, and interest from 15 April, 
1915." 

Judgment on the verdict for defendant 07Brien, and plaintiff excepted 
and appealed. 
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McClaw~my & Burgwin and Kenan d Wright for  appellant Chemical 
Company. 

Rozcntree & Davis for  appellee O'Bvien. 

I l o r i ~ ,  J. We have carcfully considered thc case presented in the 
rccord and are of opinion that  no reversible error has been made to 
appear. The agreement, in several places, makes the final certificate of 
the architect conclusive as  to a completion of the building in  accordance 
with the contract; and this certificate having been fully and formally 
given, thc authorities are that  it was not afterwards open to the archi- 
tect or the buildrr to withdraw it nor to question or impeach i t  as to 
observable defects or those which were or could have been discovered by 
the architect i n  the proper performance of his duties except in case of 
fraud or mistake so palpable as to indicate bad fai th or gross nqlec t .  
Mcllonald o. McxcArthur, 154 N. C., 1 2 2 ;  Chicago, etc. R. B. v. Price, 
138 U. S., 185; Kihlberg u. U.  S., 97 U. S., 398; R .  R. v. l,urnber Co., 
95 Tenn., 538; Gerisch u.  IIerold, 81  N. J. I,., 171; Choctuw, etc. v. 
ATezolon, 140 Fed., 225; F1anner.y u. Xnhagran, 134 N. Y., 85; Sp&k v. 
Muellw, 77 Mo. App., 85; 9 Cor. Jur.,  pp. 767-778; Wait  Engineering 
and Architectural Jurisprudence, see. 415. 

This being the recognized position, there is  doubt if the pleadings 
contain anywhere allegations sufficiently definite to justify submitting 
the issue of fraud t o  the jury. Xo t tu  v. Davis, 151 N. C., 238. Of a 
certainty, there was no testimony tending to establish i t  either on the 
part of the dcfendant or the architect, and his Honor was fully justified 
in charging the jury, as he did, that  if they believcd the evidence they 

would answer the second and sixth issues for the defendant. 
(621) As we understand and interpret the record and evidence, the 

defendant, therefore, might well have becn allowcd to recovcr on 
the certificate. TIrc court, however, submitted the furthcr issue, No. 3, 
adn~ i t t i ng  all the evidcncae relevant to the inquiry, and thc jury have 
found that  the final certificate of the architect is true in  fact and that  
the building has been completed by defendant according to the terms 
and specifications of the contract. On this finding it would seem that 
defendant's recovery should, in any event, be sustained. I t  is insisted 
for appellant that  the certificate given by the architect is fraudulent in 
law by reason of the fact that the same was delivered bffore the building 
was completed and without any proper examination. Thc position has 
been approved when such a certificaate had heen given under circum- 
stances amounting t o  a fraud on the rights of the owner, 160 Mich., 17. 
142; but no such principle can be applied to the facts of the present 
rccord, where i t  appears t ha t  the existence of certain minor defecats was 
raised, fully considered, and the final certificate given after r*onsultation 
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with the owner, and with evidence also tending to show that the parties 
had entered into a further definite agreement on the subject that if the 
defendant would do certain specified and additional work, looking to a 
correction of the alleged defects, and for which he denied liability, the 
plaintiff would pay the balance due on its note given for the building 
as per contract, and also a claim for other extra work done under the 
architect's directions and approval; evidence accepted by the jury and 
established by their verdict on the fourth and fifth issues. 

We have not been inadvertent to the guarantee clause of the contract 
by which the defendant bound himself to correct and make good all 
defects, etc., in violation of the contract, arising or discovered in his 
work at any time within two years, etc., ahd no certificate, final or other- 
wise, shall be construed to relieve the contractor from his obligation to 
make good such defects,'' etc. Construing the contract in its entirety, 
and considering this stipulation in  reference to other clauses in the 
agreement which make the architect's certificate final, etc., as to the 
proper completion of the building, and so as to give each its proper sig- 
nificance, the recognized rule of interpretation in such cases, Glber t  v. 
Hhingle Go., 167 N. C., 286, it is clear to our minds that this guarantee 
clause has reference to defects which appear after the building is com- 
pleted and which were not in  evidence at the time the certificate was 
given. So construed, the provision in question has no bearing on the 
facts presented. 

The architect has given his certificate that in  July, 1914, the build- 
ing was completed by defendant according to the contract, and the jury, 
on a separate issue, have found this to be true. There has been no sug- 
gestion or evidence tending to show a change in the condition of 
the building after that date. All of the defects complained of, if (622) 
they existed at all, were not only in evidence at  that time, but 
had been the subject of discussion between the parties before the final 
certificate was given, and, furthermore, had been the subject of a further 
agreement in adjustment of the respective claims of the parties concern- 
ing them. 

I n  no aspect of the evidence, therefore, can the guarantee clause affect 
the question, and the exceptions based upon i t  are not, therefore, relevant. 

The objection to the rulings of the court on questions of evidence are 
without material significance, and none of them can be sustained. 

There is no error, and the judgment below must be 
Affirmed. 

Since the opinion in this case was prepared, on suggestion of diminu- 
tion of the record, there has been certified from the court below addi- 
tional pleadings by the Chemical Company, which had been duly filed 

675 
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b y  leave of court, a n d  making  f u l l  allegations of f r a u d  and  misrepre- 
sentations on  the part of defendant O'Brien. This addition to  the  record, 
however, may not  be allowed t o  affect t h e  result, as t h e  case i n  this 
respect is disposed of o n  the ground  that there were no facts  i n  evidence 
t o  support  the allegation. 

F o r  the  reasons heretofore given, the judgment below mus t  be affirmed. 
No error. 

Cited:  Lacy  v. State ,  195 N.C. 291. 

W. 4. YOUNG v. DR. E.  P. GRUNER. 

(Filed 26 May, 1917.) 

1. Negligence-Instructions-Burden of Proof-Sanitariums-Intoxicating 
Liquors. 

In an action against the owner of a private sanitarium to recover dam- 
ages for injuries alleged to have resulted from his negligence in not taking 
care of a patient received in a practically unconscious condition from the 
excessive use of alcohol, there was conflicting evidence as  to  whether the 
injury was received after the plaintiff had been discharged and while 
permitted to sleep in a lower room a t  his request until the next morning, 
or whether the plaintiff was in such condition a t  the time as  to be unaware 
of what he was doing: Held,  a charge to the jury imposing upon the 
defendant the duty to exercise ordinary care under the circumstances for  
the plaintiff's protection was proper, a s  also (in accordance with his 
special request) his liability for willful injury, if his phase of the evi- 
dence should be accepted by the jury, placing the burden of proof on 
plaintiff. 

2. Appeal and Error-Evidence-Pleadings-Objections and  Exceptions. 
Where the plaintiff has introduced parts of the defendant's answer in 

evidence, a n  objection, if valid, is rendered immaterial by the defendant's 
thereafter testifying thereto. 

3. Appeal and  Error-Evidence-Expert Testimony-Intoxicating Liquors 
-Favorable Testimony. 

Where the effect upon the sensibilities of a patient received a t  a sani- 
tarium under the excessive influence of alcohol is material in an action 
against the institution for its alleged negligence in failing to give the 
patient proper attention, the opinion of a medical expert as  to the effect 
of giving the patient a drink of whiskey, which is favorable to the de- 
fendant's contention, is not evidence of which he can complain. 

4. Evidence-Common Knowledge-Appeal and  Error-Harmless Error. 
When material and relevant to the inquiry, evidence as to the effect of 

whiskey in producing thirst after a drunken sleep, admitted to be uni- 
versally known as  a fact, if erroneously admitted, is harmless error. 
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CIVIL ACTION, tried before Harding, J., at May Term, 1916, of (623) 

This is an action to recover damages for personal injury sustained 
while an inmate of a private sanl'tarium of the defendant, alleged to 
have been caused by the negligence of the defendant. 

The evidence tended to prove that the plaintiff was taken to the Sani- 
tarium on 15 February, 1915, by two of his friends, while he was prac- 
tically unconscious, caused by the excessive use of alcohol; that he was 
received by the defendant as a patient and was placed in what was 
called a safety room; that he was treated by the defendant and went to 
sleep about 5 o'clock in the evening; that some time thereafter he became 
boisterous and was taken to a room in a lower story, where he was left 
without attendance until the next morning; that about 12 or 1 o'clock 
at  night, being very thirsty, he got up, and in moving about in the dark 
in his search for water, fell into a concrete swimming pool 6 or 7 feet 
deep, and his leg was broken and he was otherwise injured; that he 
remained in this pool from about 1 o'clock at night until about 7 o'clock 
the next morning; that he made various efforts to get out of the pool, 
but was unable to do so, and that he called for help at  different times 
during the night and that no one ca'me to him. 

The swimming pool was encircled with an iron railing except where 
the steps led down into the pool. 

The defendant offered evidence tending to prove that after the plain- 
tiff was taken from the safety room, he was discharged as a patient and 
was permitted to sleep in the lower room, at  his request, until the next 
morning. 

The plaintiff testified as to this, that in his condition he did not (624) 
know what took place, and there was evidence in  his behalf that 
he was bordering on delirium tremens. 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant excepted and appealed. 

R. M. Wells and J.  E. Swa,in for p la in tiff. 
J.  W. Haynes for defendant. 

ALLEN, J. The questions in controversy between the plaintiff and the 
defendant were resolved into an issue of fact under the instructions 
given to the jury, and this fact has been decided against the defendant 
by the jury. 

His  Honor imposed upon the defendant the duty of exercising ordi- 
nary care under the circumstances for the protection of the plaintiff, 
and he charged them specifically, according to the contention of the 
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defendant, that ('If you find by the greater weight of the evidence that 
for several days prior to 15 February, 1915, that the plaintiff had been 
on a protracted debauch, and that on said date the plaintiff was taken 
to the sanitarium bv his friends. who asked the defendant to do what 
he could to sober up the plaintiff, and the defendant was not advised at 
the time, either by the plaintiff or his friends, the extent to which the 
plaintiff had indulged in the use of intoxicating liquors, and was not 
acquainted with the plaintiff or his habits; and if you should further 
find that the defendant gave the plaintiff the usual and ordinary treat- 
ment in cases of that kind; and you should further find that the plain- 
tiff went to sleep in the late afternoon or early night and slept until 
near midnight, at  which time the plaintiff became abusive toward the 
defendant. and the defendant exercised that prudence and care which 
an ordinarily prudent person would have exercised in the position and 
situation of the defendant in  making such an examination of a person 
or patient in the condition of the plaintiff a t  that time of such examina- 
tion, and bv the careful exercise of his faculties as a result of such 
examination, in good faith, thought the plaintiff was i n  possession of 
sufficient mental capacity to take charge of himself, and the defendant 
discharged the plaintiff as a patient at his sanitarium; and later, at  the 
request of the plaintiff, permitted him to remain in a bed or cot in the 
basement of his sanitarium; that after such permission, if you find that 
the same was given, the defendant owed the plaintiff no duty whatsoever, 
except not to willfully injure him-and as there is no evidence in the 
case that the defendant did anything to willfully injure the plaintiff, it 
would be your duty to answer the issue, 'No,' remembering, gentlemen, 
that the burden of proof is upon the plaintiff as to both the first and 

second issues." 
( 6 2 5 )  The exceptions to the evidence are without merit. 

The first-three exce~tions are to the admission in  evidence of 
uarts of the defendant's answer. but this is rendered immaterial, if ob- 
jectionable, beoause the defendant was thereafter introduced as a witness 
in his own behalf and testified to the same facts alleged in the answer. 

The fourth exception is to the admission of the following question 
and answer: 

"Q. Doctor, a patient whose system is saturated with alcohol to such 
an extent that when that alcohol is removed and taken away, ten days 
after it is removed he will have delirium tremens, will you state whether 
or not that condition of alcoholism renders him incapable of conducting 
himself properly, knowing what he was doing, whether that excess ren- 
ders him incapable of taking care of himself? 

"A. Whiskey, in delirium tremens, would ordinarily bring back the 
sensibilities, when the man is having the stimulation from whiskey, 
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br ing back his  normal  sensibilities, which he  h a d  on the morning I saw 
h im a t  the sani tar ium, practically; i t  would do so i n  twenty-four o r  
forty-eight hours, because af ter  that,  wi th  the lack of alcohol, he was  
going into this delirium." 

T h e  answer is ra ther  farorable  to  the defendant t h a n  otherwise, as  it 
tends t o  prove t h a t  the  plaintiff knew more of his  condition and  situa- 
tion on the n igh t  he  was in jured  and  the following morning than  he  
admit ted on  the witness stand. 

T h e  fifth exception is to permit t ing a witness to say t h a t  one who 
has been intoxicated and has  slept f o r  three or  four  hours is likely t o  
be th i r s ty  when he  wakes up, a n d  counsel admi t  t h a t  this is  uniy-ersally 
known, and  "that even laymen recognize the  fact." 

W e  have examined the whole record, a n d  find nothing t h a t  would 
just i fy dis turbing the  rerdict.  

N o  error. 
Cited: S. v. Martin, 173 N.C. 8 0 9 ;  Pangle v. Appalacl~ian Hall, 190 

N.C. 835; Penland v. Hospital, 199 N.C. 313. 

JUNICS TV. BENKETT v. BOARD O F  COJIBIISSIOSERS O F  ROCKISGEIAM 
COUNTY. 

(Filed 26 May. 1917.) 

1. Counties-Highways-Taxation-Constitutional Limitation-Statutes. 
Without special legislation, a county may not authorize a levy of tax, 

exceeding the constitutional limitation upon the poll or prop~rty,  to pro- 
vide for a sinking fund to pay the principal and interest on bonds to be 
issued by i t  for highway purposes. Constitution. ,4rt. V, see. 1. I t  is other- 
wise as  to a four months period of public schools reqnired by Article IX, 
see. 3, of the Constitution. 

2. Same-Bonds-Special Acts. 
When the connty commissioners have power to contract a debt or to 

provide for a valid debt already contracted, they may, in the exercise of 
good business prudence, issne county bonds in evidence of the obligation: 
but this may be done only in subservance of the constitutional limitation 
upon the right to tax the polls and property of its inhabitants, ~vhen no 
special legislative authority has been given. Constitution, Art. T', sec. 1. 

3. Same-Scheme of Tasation-Constitutional in  Part-Sinking m n d .  
Provisions of a county pledging its faith and credit to the issuance of 

bonds for highway purposes in a large amount. creating a sinking fund 
for the p a ~ m e n t  of the principal and interest, to each successive holder, 
with covenant that an annual tax shall be continuously levied for those 
purposes, and i t  appears that this stipulation is in excess of the constitu- 
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tional limitation, Art. V, see. 1, these conditions are  mutually dependent 
upon each other and form a n  entire scheme for the purpose of the issu- 
ance; and the whole act  will be declared invalid, as  not coming within 
the principle upon which a valid portion of a n  act may be upheld and its 
unconstitutional features declared void. 

4. Same-General Acts. 
Subsection 27, section 1318 of the Revisal, conferring on county com- 

missioners the power to borrow money for the necessary expenses of the 
county and provide for its payment, with interest, in periodical install- 
ments, comes within the terms of the section in the general enumeration 
of the  powers conferred for  ordinary governmental purposes, and is not 
such special enactment a s  to enable a county, coming within its terms, 
to levy a tax for highway purposes exceeding the limitation imposed by 
the Constitution, Art. V, sec. 1, or to  issue bonds and provide a sinking 
fund for the payment of the principal and interest thereof. 

5. Same-Annual Taxation-Legislative Control. 
Chapter 581, Laws 1899, applying to certain counties, providing for the 

construction, improvement, and repairing the public roads by current 
taxation, annually levied, contains no authority to lay a tax for paying 
interest or providing for a sinking fund for the same, and is  repealable 
or amendable by each Legislature, and can of itself afford no authority 
to a county, coming within its provisions, to  issue bonds for road purposes 
in a large amount, necessitating a tax in  excess of the constitutional limi- 
tation, which the Legislature could not control by repeal or otherwise. 

6. Constitutional Ilaw-Invalid Bonds-Rights of Purchasers-Delivery. 
Where bonds, invalid for  want of constitutional authority, have been 

issued, the proposed purchasers may not set up a valid right to have them 
delivered, under their agreement, as  b o ~ a  pde purchasers for value, where 
nothing has been paid by them thereon. 

(626) CIVIL ACTION to restrain the  issue and  delivery of $200,000 
bonds of the  county of ROCKINGHAM i n  pursuance of a resolution 

of the  board of commissioners, heard, b y  consent, before Lane, J., a s  
resident judge of the  Eleventh District,  a t  Reidsville, N. C., on  28 April,  

1917. 

(627) O n  the  hearing it appeared t h a t  i n  J a n u a r y ,  1917, the board 
of commissioners of Rockingham County, i n  meeting assembled, 

a f te r  reciting t h a t  it was necessary t o  build a n d  improve the public 
roads of the  county to  have a n d  raise $200,000, and  t h a t  said sum was 
required f o r  the  purpose a n d  was  a necessary expense thereto, passed 
a n d  spread upon  the  minutes a resolution to issue and  sell bonds to t h a t  
amount  of the  denomination of $1,000, numbered f r o m  one t o  two 
hundred, payable a t  stated periods, etc., wi th  interest a t  4% per cent, 
payable semiannually, etc., establishing a form, etc., and  providing f o r  
their  issue a n d  sale. Section 2 of t h e  resolution i s  as  follows: 
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"SECTION 2. I t  is hereby declared that all recitals and statements i11 
the aforesaid bond are true, and the full faith and credit of the county 
of Rockingham are hereby pledged to each successive holder of each of 
said bonds and coupons for the punctual payment of the principal and 
interest thereof when and as the same become due. And the said county 
hereby covenants and agrees with each successive holder of each of said 
bonds and coupons that there shall be levied and collected each year on 
all taxable property in said county an annual tax sufficient to consti- 
tute a sinking fund for the payment of said bonds at maturity, which 
tax for the payment of said principal, when collected, shall be and re- 
main a sinking fund to pay said bonds, and shall be safely and properly 
kept for this purpose by said county. The tax authorized for the pay- 
ment of interest and principal of said bonds shall continue in force until 
the whole amount of principal and interest shall have been paid. The 
tax authorized hereby for the payment of the principal and interest of 
said bonds shall be and the same is hereby levied and directed to be 
collected each and every year while any of said bonds and coupons are 
outstanding and unpaid upon all the property subject to taxation by said 
county. There shall be and there is hereby provided a sinking fund to 
be kept by the treasurer of said county and his successors in office and to 
be designated as the 'Sinking Fund' for payment of said bonds, and the 
proceeds of the tax levied, above mentioned, for the purpose of paying 
the principal of said bonds shall be paid into said sinking fund as soon 
as the same has been collected, and shall remain in said sinking fund 
until required for the payment of the principal of said bonds, and when 
the respective payment of the principal and interest of the said bonds 
shall fall due the treasurer of said county and his successors in office 
shall and are hereby each respectively authorized, directed, and com- 
manded to pay out of the money collected for the payment of the interest 
upon said bonds, and for payment of the principal thereof the respective 
amount of principal and interest of said bonds as soon as the same shall 
fall due." That said bonds have been bargained at par to Sidney 
Spitzer & Co. of Toledo, Ohio, but have not yet been issued or 
delivered. I t  further appeared, as recited in his Honor's judg- (625) 
ment, that the ordinary State taxes levied in Rockingham 
County was 4'7% cents on the $100 valuation of property and 18% cents 
for general county purposes, and that the county was now levying a tax 
of 24 cents on the $100 valuation for road purposes under chapter 581, 
Laws 1899, a special levy for the county home of 4 cents on the $100, 
and that the tax required to comply with the resolution of the board of 
commissioners would approximate 17  cents on the $100 valuation. 
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On these, the facts chiefly relevant, there was judgment denying the 
application for restraining order, and plaintiff, having duly excepted, 
appealed. 

P. W.  Glidewell for plaintif.  
Jno. R. Humphreys for defendant. 

HOKE, J. The Constitution, Art. V, see. 1, provides, in  effect, that 
for ordinary purposes the State and county tax combined shall in no 
case exceed the sum of $2 on the poll and 66% cents on the $100 valua- 
tion of property. So far as we are aware, and as to debts and obliga- 
tions incurred since the provision was established, no departure from 
this limitation on the amount of taxation has been approved except when 
and to the extent required to maintain a four months school, as enjoined 
by Article IX, see. 3, Collie v. Qomrs., 145 N.  C., 170, and except when 
the tax is levied for a "special purpose and with the special approval of 
the General Assembly." Moose v. Comrs., 172 N.  C., 419; R. R. v. 
Comrs., 148 N. C., 220. 

I n  view of the constitutional provision and the decisions of the Court 
construing the same, we are of opinion that the county commissioners of 
Rockingham County are without power to incur this indebtedness of 
$200,000, issue the negotiable bonds of the county in evidence of their 
obligation, and stipulate for a continuing tax to pay the interest and 
provide a sinking fund which is in excess of the established limitation. 
Board of Education n,. Comrs., 107 N.  C., 110; French v. Comrs., supr=a; 
Milbaps v. Terrell, 60 Fed., 193. 

True, we have held in this jurisdiction that when county commission- 
ers have power to contract a debt or to provide for valid debts already 
contracted, they may, in  the exercise of good business prudence, issue 
ccunty bonds in evidence of the obligation, the right of taxation, there- 
for, being restricted to the constitutional limitations as to debts incurred 
since the same was adopted. Comrs. u. Webb, 148 N. C., 120; XcCless 
v. Meekins, 117 N. C., 34; French v. Oomrs., 74 N. C., 692; Johnsfon v. 
Comrs., 67 N.  C., 103. 

I t  is true, also, that when the power to issue bonds exists, the mere 
fact that there is limit on the power of taxation will not always 

(629) and of itself be held to invalidate the bonds. Cornrs. of Pitl o. 
McDonald, 148 N.  C., 125. But neither of these rulings can be 

properly extended to uphold a bond issue of this magnitude when, as a 
part of the same proposition, it is provided that:  ('All recitals in the 
bonds are true, and the full faith and credit of the county are pledged to 
each successive holder, etc., for the punctual payment of principal and 
interest." A covenant is given that an annual tax shall be continuously 
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levied to pay the interest and provide a sinking fund to take up the 
issue as i t  matures, and it appears, further, that the tax to be levied 
and required for meeting this stipulation is in excess of the constitu- 
tional limitation above referred to. However desirable the measure may 
seem, these resolutions of the board of county commissioners, mutually 
dependent the one upon the other and constituting an entire proposition, 
are but a piece of local legislation which must, as in other like cases, 
conform to constitutional requirement, and which are subject to another 
recognized principle, that when an essential portion is found to be 
invalid, the entire scheme must fail. Claywell v. Comrs. of Burke 
County, at present term, and authorities cited. 

I t  is contended for defendants that the power in question arises to the 
commissioners under and by virtue of chapter 23, sec. 1318, Rev., sub- 
set. 27, conferring on county commissioners the power to borrow money 
for the necessary expenses of the county and provide for its payment, 
with interest, in periodical installments, termed in the brief the "in- 
herent right of law"; but we are unable to concur in this view. The 
subsection appears in the general act providing for county government 
and in the general enumeration of powers conferred for ordinary govern- 
mental purposes, and while it might, under our decisions and in the 
presence of emergencies, extend to the issue of bonds, keeping the rate 
of taxation within the constitutional limit, the statute neither is nor 
does it purport to be a "special act and for a special purpose" within 
the meaning of the constitutional provision. 

Again, i t  is insisted that under chapter 581, Laws of 1899, which is 
applicable to Rockingham County, the commissioners are now laying a 
road tax more than sufficient to pay the interest and provide a sinking 
fund for these bonds, and that defendants can, therefore, rely upon that 
statute as legislative authority for the present measure. The statute in 
question confers upon commissioners of certain counties the power to 
levy an annual tax for general road purposes, enjoins it upon them as a 
duty, and the amount specified seems to be sufficient to pay the interest 
and provide a sinking fund for the bonds; but the law, as stated, confers 
authority to levy an annual tax for road purposes. I t  contains no 
authority to  issue bonds nor to lay a tax for the purpose of paying 
interest or providing a sinking fund for same. I t  is a statute to provide 
for the construction, improvement, and repairing of roads by cur- 
rent taxation, which could, at  any session, be repealed or amended (630) 
by the Legislature, and is, therefore, a very different proposition 
from this proposed bond issue, which, by its contract and recitals, may 
become practically a fixed charge upon the county, compelling an exces- 
sive tax levy till the bonds are paid off, principal and interest. Waite v. 
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Sunla Cruz, 184 U. S., 302; 1)Lxo.n Co. v. Field, 111 U. S., 83; Cromwell 
u. Courdy of Sac, 96 U. S., 31. 

The statute of 1899, directing the lcvy of an annual tax for road pur- 
pose;;, confers no authority to issue these bonds or levy a tax therefor., 
and this position must also be disallowed. Constitution, Art. V, see. 7 ;  
R. R. v.  Comrs., 148 N. C., 220. 

We are not inadvertent to the fact stated in the record, that thc pro- 
posed bond issue has becn sold at  par to Sidney Spitzer & Co., Toledo, 
Ohio. The contract is evidently exeeutory, and the commissioners being, 
as we have seen, without power to issue the bonds or make a valid con- 
tract to do so, no delivclry should be made. We do not understand these 
alleged purchasers to insist on it. Having as yet paid nothing on their 
bargain, they could in no went maintain the position or assert any 
rights growing out of i t  that they are bona fide holders for value. 
Howlelt 11. Thompson, 36 N.  C., 369; Fetter's Equity, p. 95. 

There is error, and this will be certified, that the restraining order 
shall issue as pleaded for. 

Error. 

Cited: Drainage District v. Comrs. of Cuburrus, 174 N.C. 740; Mills 
v.  Cornrs. of Iredell, 175 N.C. 218; R.R. u. Cherokee County, 177 N.C. 
92; Road Com. v. Qomrs. of Edgecornbe, 178 N.C. 65; 3. R. v. Comrs. 
of Bladen, 178 N.C. 453'; Davis v. Lenoir, 178 N.C. 670; Comrs. of 
Hendersonville ?I. Pruden, 180 N.C. 498; Proctor v. Comrs. of N ~ L ,  
182 N.C. 59; Huneycult v .  Comrs. of Xfanly, 182 N.C. 322; Jones 11. 

Board of Education, 185 N.C. 307, 308; Wolfe v. Mt. Airy ,  197 N.C. 
451; Penlnnd v. B~ysorr, City,  199 N.C. 146; Glenn v. Comrs. of Dur- 
ham, 201 N.C. 239, 240; Power Co. v. Clay Counfy ,  213 N.C. 704; Wil- 
son v. High  Point, 238 N.C. 20. 

(Filed 26 May. 1917.) 

1. Arrest and Rail-Rights of Obligors. 
Whrre a prisoner in arrest and hail is releasrd from custody of thc 

law upon bail, the principal is rrgardrd as delivered to the custody of his 
sureties under the original process, who may thereafter seize and deliver 
him in discharge of thrir liability, or irriprison him temporarily when 
necessary nntil this can he done, exercising this right in person or by 
agenl in  this or another State, upon the Sabbath or otherwise, and, if 
necessary, break and enter his house for that pnrposc. 
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2. Arrest and Bail-Execution-SuretieTudgment-Motions-Notic- 
Statutes. 

The common-law principles under which the sureties on a bail bond in 
arrest and bail were released, provided the performance of its condition 
was rendered impossible by the act of God, the obligee, or of the law, 
have been somewhat modified by statute in this State; and in an action 
to recover upon an alleged fraudulent transaction, where the debtor is 
released upon bail, the creditor may proceed to judgment, and issue execu- 
tion against the debtor's property, and afterwards against his person. if 
returned "Nulla bona"; and should the latter writ be returned "no% est 
inventus," the plaintiff may move on ten days notice for judgment against 
the bail, making available to  the latter all defenses he may have as  to the 
surrender of his principal; and a judgment rendered against him a t  a n  
intermediate stage of the  proceedings is  reversible error. Revisal, secs. 
735, 738, 751, 762, 753, 754. 

3. Arrest and Rail-Object of Bond-Release-ProcessJurisdiction. 
The main object of a bail bond taken to release the prisoner from cns- 

tody in arrest and bail is t o  secure his presence to answer the process of 
the court and, for this purpose, to keep him within its jurisdiction, and 
not merely to obtain money upon his default, and while in a civil action he 
may be taken and imprisoned until discharged by payment of the debt or 
compliance with any other order or judgment of the court or otherwise 
discharged by law, a s  by taking the insolvent debtor's oath in proper 
cases, the obligors on his bond may, a t  any time before final judgment 
against them, be released by the defendant's voluntary surrender of his 
person (Rev., 751), or his production by the obligors in accordance with 
the terms of the bond, etc., whereupon the liability of the latter ceases. 

4. Arrest and Bail-"Amenable"-Words and Phrases. 
The word "amenable" as  used in our statute relating to a bail bond for 

the release of a prisoner from the custody of the law means "answerable" 
or "responsive" to the process of the court having jurisdiction; and when 
execntion is issued against the person of the debtor i t  is his duty to sur- 
render himself, or of the obligors on the bond to do so, and a failure con- 
stitutes a breach of the obligation. 

5. Arrest and Rail-Extradition-Exeeutive--Governor. 
Where in arrest and bail the prisoner under bail bond has been again 

arrested to await a warrant in extradition proceedings, and imprisoned 
in the jail of the county by the same sheriff, senzble, upon the refusal of 
the sheriff to receive the prisoner from the obligors on the bail bond, that  
the trial judge upon hearing the obligors' motion should order the prisoner 
rptained in custody pending the action of the Governor, who, upon notifi- 
cation, may consider the rights of our own courts a s  being prior to those 
of other jnrisdiction, and hold the prisoner to answer in our courts. 

CIVIL ACTION, t r ied before Warding, J., a n d  a jury, at  Fall (631) 
Term, 1915, of TRANSYLVANIA. 

Plaintiffs brought this  su i t  on 1 2  September, 1914, t o  recover the sum 
of $543.95, alleged to have been fraudulent ly converted to  his own use 
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by defendant J. M. Glazcner, who was their partner in the book busi- 
ness. The defendant was arrested by the coroner, on 14 September, 
1914, under proceedings in arrest and bail laken for that purpose, and 
he, and his codefendants, J .  M. Allison and D. J. Glazener, as his sure- 
ties, executed an undertaking for his discharge from arrest as required 
by the statute, and J. M. Glazener was released. He  was afterwards 

arrested to await a warrant in  extradition proceedings from South 
(632) Carolina, and was imprisoned in the county jail by the sheriff' of 

the county. The condition of the defendants7 boud is as follows : 
"lf the defendant is discharged from arrest, he shall at all times render 
himself amenable to the process of the court during the pendency of this 
action and of such process as may be issued to enforce the judgment 
therein." While the defendant was in  the jail there was n conference in 
the law office of the defendant's attorney, between said attorney, the 
defendant, and J. M. Allison, one of his sureties, and the South Carolina 
officers, and as they left the office R. N. Nicholson, the deputy sheriff' 
who then had defendant in custody. and who was iailer and had charm " * L J  

of him as deputy sheriff and jailer, signcd a receipt, which was delivered 
to defendant's attorney, and by which he aclrnowledged that the surety, 
J. M. Allison, had surrendered the body of the defendant J. M. Glazener 
to him. and that he had taken him id exoneration of his bondsmen in 
the above entitled case. I n  connection with the giving of this receipt 
the court found the following facts: 

"M. J. Glazener was not present at  that time, and did not then in 
person surrender or attempt to surrender the defcndant to the said It. N. 
Nicholson. After the conference above referred to, and the signing of 
the paper, R. N. Nicholson took the defendant to the county jail. At 
the time the receipt was presented to the said Nicholson to  be signed, 
hc did not read it, but inquired of defendant's attorney what it was, and 
the attorney replied that it was just a paper showing that he held the 
defendant in  jail without bond, for the officers of South Carolina. That 
R. N. Nicholson can read and write." 

The court further found as facts: ''On the following morning the 
bondsmen, M. J. Glazener and J. M. i411ison, procured from the clerk 
of the Superior Court a certified copy of thc undertaking signed by 
bondsmen and the defendant in the arrest and bail proceedings, and went 
to the office of the sheriff, where they tendered the copy of said under- 
taking to the sheriff and offered to surrender the defendant. At the 
time the copy of the undertaking was tendered to the sheriff, the de- 
fendant was in  jail and not in the custody of the bondsmen. The sheriff 
declined to receive the copy of the undcrtaking, on the ground that he 
himself was a party to  the action in which the defendant had becn 
arrested, and in which the undertaking was given. Thereupon the bonds- 
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men left the certified copy of the undertaking in the office of the sheriff 
of the county. That immediately after the sheriff had refused to receive 
the certified copy of the  undertaking aforesaid, the bondsmen and their 
attorney went with the coroner to the county jail. When they arrived 
there the jailer was absent, defendants' attorney, with the consent of the 
jailer's wife, who was there living in  the jail, obtained the keys from 
her, went to the cell, in company with the coroner and the said bonds- 
men, opened the cell, and took the defendant out of it into the 
corridor of the jail, and there stated to the coroner that they (633) 
delivered to him the defendant, together with a certified copy of 
the undertaking. That  the corridor of the jail was open. That after 
the bondsmen stated to the coroner that they delivered the prisoner to 
the coroner, together with the certified copy of the undertaking, the 
coroner took the prisoner back into the cell and locked the cell and re- 
turned the keys to the wife of the jailer, and notified the wife of the 
jailer that ha had relocked the cell with the defendant inside." 

On 6 April, 1915, the bondsmen notified plaintiffs that during the 
April term of the Superior Court they would move before the judge 
thereof for their exoneration as bail. This motion was submitted on 
17  April, 1915, and Judge Long, who presided at  that term, declined at 
that time to hear it, but continued it to the next term. The bondsmen 
then renewed their motion before Judge Harding, at  July  Term, 1915, 
and asked that i t  be heard before the trial of the case. This motion 
was refused, though the jury had not been impaneled, but the court 
stated that i t  would hear and decide the motion after the trial, and treat 
i t  as if heard before. The jury returned a verdict in favor of the plain- 
tiff for $505.11, and also found the issue of fraud against the defendant. 
Plaintiffs moved for judgment, whereupon the bondsmen insisted that 
their motion be heard. Both motions were continued to November 
Term, 1915, when the court overruled the motion of the bondsmen, and 
gave judgment upon the verdict for the plaintiffs against the defendant 
and his sureties on the undertaking. The latter then excepted and 
appealed. 

L. D. English for appellees. 
Uerrimon, A d w  & Johnston, and W.  E. Breese, Jr., for J .  $1. 

Allison and M. J.  Glazener, appellants. 

WALKER, J., after stating the case: We had the benefit of argument 
upon several questions which we deem it unnecessary to decide, as we 
are of the opinion that  the judgment below was erroneous on another 
ground, and it would be premature at  this time to go beyond the one 
upon which we rest our decision. The other points may never be again 
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presented. The doctrine is well settled that when bail is given, the 
principal is regarded as delivered to the custody of his sureties. Their 
dominion is a continuance of the original imprisonment. Whenever 
they choose to do so, they m.ay seize hini and deliver him up in their 
discharge, and if that cannot be done at once they may imprison him 
until i t  can be done. They may exercise their right in person or by 
agent; they may pursue him into another State; may arrest him on the 
Sabbath; and, if necessary, may break and enter his house for that pur- 

pose. The seizure is not made by virtue of new process. None is 
(634) needed. I t  has long since been said that the bail have their 

principal on a string which they may pull whenever they please, 
and surrender him in their discharge (6 Modern, 231) the right of bail 
in civil and criminal cases being, in many material respects, the same. 
Taylor v. Tainter, 83 U. S. (16 Wall.), 366; S. v. Lingerfelt, 109 N.  C., 
775; Sedberry v. Oarver, 77 N. C., 319; Adrian v. Scanlin, iibd., 317. 
The books have clearly expressed this idea in regard to the relation of 
the principal to his bail, and the authorities are pretty well agreed as 
to it. "A man's bail are looked upon as his jailers of his own choosing, 
and the person bailed is, in  the eye of the law, for many purposes es- 
teemed to be as much in  the prison of the court by which he is bailed 
as if he were in the actual custody of the proper jailer." 2 Hawk. P. C., 
140. It is said in 1 Hale P. C., 325: "Yet the law is all one if he be 
under bail, for he is in  custodia still, for the bail are, in law, his keepers." 
Wharton, in his work on Criminal Pleading and Practice, says: ('The 
principal is supposed to be in the bail's constant custody, and the latter 
being the former's jailer, may at any time surrender him to the custody 
of the law." Sec. 62, Am. Anno. Cases, 1912D (note to S. v. Hyde, 124 
Mo., 200)) at  p. 209. And this Court said by Shepherd, J., in S. v. 
Linge~felt, supra, quoting, in part, from Nicholas v. Ingersoll, 7 Johns. 
( N .  Y.), 145: "The power of taking and surrendering is not exercised 
under any judicial process, but results from the nature of the nnder- 
taking by the bail. The bail-piece is  not a process, nor anything in the 
nature of it, but is merely a record or menlorial of the delivery of the 
principal to his bail on surety given. I t  cannot be questioned but that 
bail in  the common pleas would have a right to go into any other county 
in the State to take his principal; this shows that the jurisdiction of the 
court in no way controls the authority of the bail, and as little can the 
jurisdiction of the State affect this right as between the bail a'nd his 
principal." I t  was also decided that the bail might "depute to another 
to take and surrender their principal." I n  Parker v. Bidwell, 3 Conn., 
84, it was held that "Bail, or a person deputed by him for that purpose, 
may take the principal in  another State or wherever he may be and de- 
tain him or surrender him into the custody of the sheriff," citing, also, 
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S. v. Mahon, 1 Harr. (Del.), 368. I t  is also said that when the obliga- 
tion of bail is assumed the surety becomes in law not only the jailer of 
his principal, as his custody is constructively a oontinuance of the 
original imprisonment, but, though he cannot confine him except where 
actually necessary, and temporarily, for the purpose of surrender, he 
is subrogated to all the other rights and means which the State possesses 
to make his control of him effcctive. 3 Am. and Eng. Enc. of Law 
(2d Ed.), 708, citing Reese v. U.  S., 19 U. S., (9 Wall.), 541; U. 8. v. 
Ryder, 110 U. S., 729; 8. v. Lingerfelt, supra (8. c., 14 L. R. A., 
605). Note to Caw v. Sutton, 70 W .  Va., 417, in Am. Anno. (635) 
Cases, 1913E. See, also, 5 Cyc., 126. The right of bail to arrest 
his principal has been likened to that of a sheriff to rearrest an escaping 
prisoner. 3 Blackstone, 290; Taylor v. T d d e r ,  supra, and cases cited. 
The bail will be discharged only where the performance of the condition 
is made impossible by the act of God, the act of the obligee, or the act 
of the law. Where the principal dies before the day of the performance 
is a case of the first class; where the court before which the principal is 
bound to appear is abolished without qualification, or where the bail is 
released by the plaintiff, are cases of the second class; where the princi- 
pal is confined in  prison by judicial sentence during the period when 
his surrender is demandable belongs to the third class. Sedberry v. 
Carver, supra; People v. Bartlett, 3 Hill, 571; Taylor v. Tainter, supra; 
Co. Litt., 206; Bacon Abr., Title Conditions. The reason why im- 
prisonment of the principal under judicial sentence discharges the bail 
is that i t  renders a surrender of the principal by the latter impossible; 
and being the act of the law, it excuses the failure. Sedberry v. C1a/rver, 
supra. We have so far  been stating the rules of the common law concern- 
ing bail. They have been somewhat modified by statute in  this and other 
jurisdictions, as we will presently show. The bail in this case contend 
that they are entitled to be discharged as such, by reason of the facts 
found by the judge, and the clear and indisputable inferences from 
them. This may or may not be so, but the time has not yet arrived for 
its decision. They assert that they have surrendered the defendant to 
the sheriff, to his deputy, and, also, through the coroner, to the person 
in charge of the jail (who was the jailer's wife), and that if their at- 
tempted surrender, after their diligent and exhaustive efforts, was un- 
availing, that it, therefore, was impossible for them to surrender him, 
because he was in prison by order of the law or the act of the sheriff, 
and this impossibility of surrender exonerates them. They charge that 
the sheriff was in the unlawful custody of their principal, having no 
process for his arrest and no right to his control, and that, therefore, he 
acted in his own wrong in not holding and detaining the prisoner, a t  
their request, or giving him up to them, so that they might make a 
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more formal surrender of him, they having not only the general right 
to arrest without process and surrender him, but also statutory authority 
to do so, because they had before secured from the clerk of the court a cer- 
tified copy of the undertaking, signed by their principal and themselves, 
and tendered i t  to him, and in answer to the sheriff's reason for not ac- 
cepting this paper and detaining the defendant, that he was interested as 
plaintiff in  the action and disqualified to act, they say that he would not 
be serving process, but merely would, as keeper of the jail under the 

statute, be receiving into his custody or detaining the defendant 
(636) under process held by them, or under their authority, as his bail, 

to act without process, there being no one except the sheriff as 
keeper of the jail, or his deputy in actual charge thereof, to whom the 
surrender could be made. They contend that process to the coroner was 
not required, as they had all the rights to arrest possessed by the sheriff, 
or by the coroner, or by any other officer having authority to serve 
process. They say, therefore, that as the sheriff, who is plaintiff, acted 
wrongfully in not detaining their principal, they are exonerated, and in 
this connection they rely upon the rule stated by some of the authorities? 
and especially in Carr v. Sutton, 70 W. Va., 417, "That where a creditor 
does any act injurious to the surety, or inconsistent with his rights, or 
if he omits to do any act when required by the surety, the latter will be 
discharged, and that he may set up such conduct as a defense to any suit 
brought against him, if not at  law, at  all events i n  equity," citing 1 Story 
Eq. Jur., see. 325; Leonard v. Courdy Court, 25 W. Va., 45; 13 Dig. 
Va. and W. Va. Reports, 22-24. See, also, Taylor v. Tainter, supra. 

We have stated these several contentions, not for the purpose of pass- 
ing upon them, but as preliminary to a proper consideration of the real 
and essential question i n  this appeal, and asconducive to a better under- 
standing of it. 

Our statute provides tha't when an action is brought for the recovery 
of a debt contracted by fraud, and the jury find the fact of fraud, the 
plaintiff as creditor, may take judgment for his debt against the defend- 
ant, as his debtor, and execution shall then issue against the latter's 
property. I f  it is returned "Nullcc bona" (no goods or chattels, etc.), 
and the defendant has given bail in  the action, and is at  large, an execu- 
tion may issue against his person. I f  this writ is returned ''No.il est 
inventus" (not to be found, etc.), the plaintiff may then move, on ten 
days notice, for judgment against the bail. The latter may then answer 
and set up any defense open to them, such as death of the principal, a 
legal surrender of him, release or discharge of him or them, or any other 
matter which if found to exist, will entitle them to an  exoneration. The 
provisions of the statute applicable in  such a case are as follows: 
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SEC. 735. 3 defendant arrested may at any time before judgment 
apply on motion to vacate the order of arrest or to reduce the amount of 
bail. And he may deny upon oath the facts aIIeged in the affidavit of 
the plaintiff on which the order of arrest was granted, and demand that 
the issue so raised by the plaintiff's affidavit and the defendant's denial 
be submitted to the jury and tried in the same manner as other issues 
are tried by a jury; and if the issues are found by the jury in favor of 
the defendant, judgment shall be rendered discharging the de- 
fendant from arrest and vacating the order of arrest, and the (637) 
defendant shall recover of the plaintiff all costs of the proceedings 
in such arrest as he shall have incurred in defending the said action. 

SEC. 738. The defendant may give bail by causing a written under- 
taking, payable to the plaintiff, to be executed by sufficient surety to the 
effect that the defendant shall at all times render himself amenable to 
the process of the court during the pendency of the action, and to such 
as may be issued to enforce the judgment therein. 

SEC. 751. The bail may be exonerated, either by the death of the 
defendant or his imprisonment in a State Prison, or by his legal dis- 
charge from the obligation to render himself amenable to the process, or 
by his surrender to the sheriff of the county where he was arrested, in 
execution thereof, at any time before final judgment against the bail. 

SEC. 752. At any time before final judgment against them, the bail 
may surrender the defendant in their exoneration, or he may surrender 
himself to the sheriff of the county where he was arrested, in the follom- 
ing manner : 

1. A certified copy of the undertaking of the bail shall be delivered 
to the sheriff, who shall detain the defendant in his custody thereon, as 
upon an order of arrest, and shall, by a certificate in writing, acknowl- 
edge the surrender. 

SEC. 753. For the purpose of surrendering the defendant, the bail, 
at any time, or place, before they are finally charged, may themselves 
arrest him, or by a written authority, indorsed on a certified copy of the 
undertaking, may empower any person over 21 years of age to do so. 

SEC. 754. I n  case of failure to comply with the undertaking, the bail 
may be proceeded against by motion i11 the cause on ten days notice to 
such bail. 

I t  will be seen from these provisions that judgment should not b" 
given against the bail merely upon the verdict finding the existence of 
the debt and that it was contracted by fraud, nor until the property of 
the debtor has been exhausted by execution and process has issued against 
his person and returned "Not found," and notice thereof of ten days has 
been given to the bail, and they have a day in court to answer the motion 
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for judgment against them. This is not only the law, but, in one form 
or another, has substantially been the law for centuries. Formerly, after 
a return of nulla bona and non est inventus, the bail was proceeded 
against, at one time by action, and at others by scire facias. The remedy 
by action was revived by C. C. P., see. 160, and took the place of the 
former scire facias: the remedy at present being by motion. Revisal, 
see. 754. I t  is a mistaken notion that in letting a defendant or a 

prisoner to bail, the object is not to secure his presence to answer 
(638) the process of the court, but to obtain the money that may be 

recovered upon a defaulted bond or recognizance. I t  is true that 
if he defaults, he may finally be taken and imprisoned until, in a civil 
action, he pays the debt or complies with any other judgment or order 
of the court, or is otherwise discharged by the law, as, for instance, by 
taking the insolvent debtor's oath in proper cases. The primary and 
main object of the law is to reach his person and to keep him within the 
jurisdiction and the call of the court upon process issued for him. I f ,  
when the sheriff returns upon an execution against his property, "Noth- 
ing to be found," or his property is exhausted, and an execution is then 
issued against his person, he is then arrested, or taken in custody, the 
sureties are discharged, because he has rendered himself "amenable to the 
process of the court." The bail must see to it that he is kept within the 
iurisdiction of the court. where he can be taken when he is wanted, the 
word ((amenable" as used in  the statute meaning "answerable" or "respon- 
si~-e.." This is the condition of their bond, as will be clearly seen by read- 
ing it. "When a recognizance is entered into for the appearance of a de- 
fendant, . . . said defendant, in legal contemplation, is delivered into the 
'friendly custody' of his sureties, instead of being committed to jail. They 
have control of his person, and are bound at their peril to keep him within 
the jurisdiction o f t h e  court, and to have his person readyto surrender 
when demanded. I f  they become apprehensive for their own safety, 
they can arrest and commit him to prison at any time." Devine 71. 

State, 37 Snead, 623. But i t  is not necessary to further discuss this 
question, as our cases have settled the construction of the statute. The 
Court, by Justice Bynum, asked and answered the question as to the 
sureties7 liability, in Bedberry v. Carve?*, supra, where he said: "What 
constitutes a breach of this undertaking? Certainly there is no breach 
until the plaintiff first seeks the body of the defendant for the satisfac- 
tion of his judgment. When execution was issued against the person of 
Jackson, it was, and not before, the duty of the defendant to surrender 
himself, or of the bail to surrender him to this demand by legal process. 
When that execution issued, Jackson mas out of prison and at large, and 
in legal contemplation was in the custody of his bail. The failure to 
surrender him then was a breach of the undertaking of the bail. This 
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breach was a continuous one until the bail had been charged by a final 
judgment against him on the undertaking. From the issuing of the 
execution against the body until h a 1  judgment against the bail there 
was a continuous demand for the body of the principal, and an increas- 
ing duty upon the bail at  any and all times during that period to sur- 
render his principal in his own discharge.'' I f  there has been a prior 
surrender by the bail of their principal, or if there be any other fact 
which exonerates them, they may plead it in defense when they 
are moved against, after notice, under the statute. I t  was held (639) 
in  Patton v. Gash, 99 N. C., 280: "After judgment in  an action 
in which the defendant might have been arrested, and in which an order 
of arrest was duly served, the plaintiff is entitled to a summary judgment 
against the sureties upon the defendant's undertaking-it appearing that 
execution has been issued against his property and perso% without effect." 
(Italics ours.) And Justice Shepherd said in  S. v. Lingerfelt, supra: "It 
is urged, however, that the recognizance having been forfeited by the 
default of the principal to appear in the Tennessee court, the right of 
bail to take his principal was extinguished. I t  will be observed that 
the judgment was only conditional, and that a scire facim was ordered 
to be issued. I t  has never been understood in this State, nor do we so 
understand the common law, that such a judgment has the effect contend- 
ed for. The right of the bail to take his principal in a criminal case before 
final judgment, and to produce him in court in mitigation of the penalty, 
is generally recognized in North Carolina, and we have been referred to 
no authority where the contrary has been held. I t  i s  entirely clear that 
the payment by the bail in  criminal cases does not discharge the prin- 
cipal from his obligation to appear in  court, and i t  is intimated, even in 
that case, that the  Government, by way of subrogation, will lend the , "  " - 
sureties its aid (in every proper way by process and without process to 
seize the person of the principal and compel his appearance.' How- 
ever this may be, we are clearly of the opinion that a mere oonditional 
judgment, like the one before us, does not deprive the sureties of the 
remedies which previously existed in their favor." The recent cases of 
Howie v. Spittle, 156 N. C., 180, and Turlington v. Amm, 163 N. C., 
555, put the same construction on the statute. As another reason why 
judgment should not go against the bail, in  the first instance, as was 
done i n  this case, is the right of the defendant to surrender himself in 
exoneration of his bail, when called upon by the mandate of process to 
do so. Revisal, see. 751; Dick v. Stoker, 12 N. C., 91; S. v. Bchenclc, 
138 N. C., 560, 3 R. C. L., 49, see. 55. This was so under the old law 
where bail was given upon a ca. sa. Judge Battle said in  Nears v. 
Xpeight, 49 N. C., 420: "As he appeared, no judgment could be rendered 
against him and his surety in the bond, because the surety was respon- 
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sible only for his appearance," citing Watson v. Willis, 24 N. C., 17. 
I t  was there held that no judgment can be entered upon a ca. sa. bond if 
the debtor appears, although his surety does not surrender him. I t  may 
be that the defendant will be dead or in prison under sentence, or that 
he will surrender himself to the sheriff. I n  either of these events his 
bail will be discharged, and in the last case he would have answered the 
process and, of course, have kept himself amenable thereto, and there 

will be no need of deciding as to whether they have been ex- 
(640) onerated. The surrender mentioned in Revisal, sec. 751, is not 

confined to one made by the bail, but extends also to the volun- 
tary surrender by the principal of himself, as the above authorities 
show. I n  Dick v. Stoker, 12 N. C., 91, Judge Henderson said that "The 
principal himself may, without the agency or knowledge of his bail, 
surrender himself, and the sheriff is as much bound to receive him as if 
surrendered by the bail." 

We have been referred. in what is said above. to cases where no process 
has been or could issue for the defendant's apprehension before the final 
body execution provided for by the statute. There was no reason for 
issuing process against him in  this case before a final execution has been 
issued against his person, after judgment for the debt. 

We have treated the judgment in this case as virtually one against 
the sureties, as i t  provides that in case execution against the defendant's 
property is returned unsatisfied an execution shall issue against his 
person, and in case the latter is returned "unsatisfied," evidently mean- 
ing "not to be found." that execution shall issue against the bail. without - L, 

providing for any motion on notice, as required by Revisal, see. 754. 
The statute clearly oontemplates that there shall be judgment against 
bail only on motion after legal notice. The court must adjudge, after 
hearing on notice. that the facts essential to the liability of the bail exist " 
before subjecting them to a judgment and execution. Formerly, as we 
hake shown, this was done first by scire facias, and then by a civil 
action, in which, of course, judgment had to be rendered before an 
execution could issue, and the bail might contest the plaintiff's right to 
a recovery against them by setting up valid defenses. The procedure 
now is mere summary, but in other respects is analogous to the earlier 
remedy. I n  Turlington v. Aman, supra, we disapproved a judgment 
such as was rendered in this case, and suggested a strict and regular com- 
pliance with the statute. Persons who become bail are favored by the 
law, and the powers given the bail over his principal are given to enable 
him more easily to perform the onerous duties and obligations which he 
has voluntarily assumed. H e  will not be charged unless in exa'ct accord- 
ance with his undertaking. His  lot is sometimes a hard one, and the 
law, though i t  will favor the creditor, to the extent that it is necessary 



N. C.] SPRING TERM, 1917. 

to enforce his legal rights, will ameliorate the condition of the bail when 
to do so will not conflict therewith. Both are to be considered. and. 
after all is said, it results in this, that the provisions of the statute, so 
far as applicable, must be followed. 

I t  is singular that neither party, the sheriff (who was also plaintiff) 
nor the bail, notified the Governor that the prisoner, confined in  the jail 
and awaiting the issue of an extradition warrant for him, upon the 
demand of the Governor of South Carolina, was also in the custody of 
his bail, who had a certified copy of the undertaking (known else- 
where as a bail-piece), and were entitled to be considered before (641) 
he issued his warrant for his extradition, or the same was exe- 
cuted if already issued. I t  is held by a court of high authority i n  such 
matters that he (the Governor) would have the moral right to hold the 
prisoner here until he paid the debt, and that no power exists to compel 
him to do otherwise. Taylor v. Tainter, 83 U.  S. (16 Wall.), 366; Bearnu- 
ers v. Hanbert, 198 U.  S., 77. I n  other jurisdictions it is held that it is 
his duty to refuse extradition until the bail are relieved. I n  re Trout- 
man, 24 N. J. L., 634; Matter of Brkcoe, 51 Hon. Pr .  (N. Y.), 422, 
and the case of In  re Harrioit, 18 R. I., 12, would also apply, as here 
the warrant of extradition had not been served when the sheriff was 
tendered a certified copy of the undertaking by the bail. One case holds 
that the fakt of the accused being in custody on a civil charge is no 
reason for a refusal to surrender him to the demanding State. I n  re 
Rosenblat, 51 Gal., 285. I f  we had to choose between these conflicting 
views, we would, perhaps, adopt the one indorsed by the decision of the 
highest Federal court, and especially as it is so well supported by the 
New Jersey, New York, and Rhode Island cases. When the motion to 
enter the exoneration was first made, the accused was still in jail, and 
the presiding judge, no doubt, would have ordered the sheriff, as jailer, 
to detain the prisoner subject to  the action of the Governor, so that if 
not extradited he could be held as upon a surrender of his bail. I n  a 
case somewhat analogous, Justice B p u m  said: "(1) That the statute, 
C. C. P., sec. 161, has no application to imprisonment of any duration 
whatever in another case under civil prooess, for, as was said in Gran- 
berry v. Pool, the bail may pay the debt and surrender his principal; 
(2)  I t  has no application where the term of imprisonment under criminal 
process has expired before final judgment against the bail, for in such 
case the principal can be delivered; and (3) I t  woudd seem that no 
temporary imprisonment within the State will exonerate the bail, for in 
such case the court may, upon the motion of the plaintiff or bail, order 
the principal to be retained a prisoner until the debt is paid; and the 
service of the order on the jailer shall authorize him to detain the 
debtor; and this shall be deemed a surrender of the principal in dis- 
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charge of the bail." Sedberry v. Carver, supra. When the sheriff re- 
fused, either legally or illegally, to detain the principal, already in his 
custody, i t  would seem, under the view just stated, that the judge could 
have ordered the principal to be continued in his custody, as jailer, as 
upon a surrender by his bail, especially as the sheriff then held no 
process against the principal. But if this right existed, it has been lost, 
a's the accused has been extradited. We a r e  not now passing upon the 
validity of the sheriff's excuse. All these matters may be set uul, when 

a motion is made to subject the bail, if i t  becomes necessary to 
(642) do so, that is, if the bail are not sooner discharged by the death 

or voluntary surrender of their principal, or released in some 
other way. 

I t  does not appear what became of the prisoner after his extradition. 
Was he convicted and sentenced in South Carolina, and, if so, for what 
time: or was he released. and has he remained i n  the other State or 
returned to this State? I f  the case comes back to  us, answers will 
doubtless be made to these questions, slo that we may decihe the difficult 
proposition upon a full disclosure of all the facts. I t  is not clearly found 
whether the deputy sheriff was induced by what occurred between him 
and the attorney to sign the paper acknowledging the surrender of the 
principal. The evidence is stated, but not the ultimate fact to be deduced 
therefrom. 

The judgment will be set aslide as to the bail and retained as to the 
principal defendant. Let execution be issued to the proper officer, and 
other proceedings be had thereafter according to the statute. 

Error. 

Cited: S .  v. Finch, 177 N.C. 605; Sfepp v. Robinson, 203 N.C. 804, 
805. 

C. W. HILL, RECEIVER OF THE COMMERCIAL AND SAVINGS BANK, 
v. J. L. SMATHERS ET ALS. 

(Filed 26 May, 1917.) 

1. Banks and Banking-Corporations-Receivers-Stockholders-Individ- 
ual Liability-Statutes-Assets-Judgments. 

Where judgment has been obtained by the receiver of an insolvent bank- 
ing corporation upon a liability theretofore created against its directors 
by their resolution to become personally liable for a certain amount of 
its worthless paper in order to obtain permission from the Corporation 
Commission to continue its business and pay dividends upon its capital 
stock, with permission granted the receiver to have execution issued. 
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among other things, if he has "proceeded with the collection and reduc- 
tion of the assets of such bank, and the same are not sufficient to discharge 
the obligations of said bank due to creditors and depositors as  the same" 
may be allowed by the court, which judgment mas not appealed from: 
Held,  by the terms of the judgment the insufficient assets did not include 
the statutory liabilitg individually placed upon the stockholders to the 
creditors of the bank (Rev., sec. 235),  or require the receiver to collect 
in all the bank's assets before collecting the obligation assumed by the 
directors when i t  then appears that the bank's creditors would not be 
paid in full. 

2. Banks and Banking-Cor~~orations-Receivers-Shareholde~s-~~vid- 
ual Liability-"Assets." 

The individual liability, created by slatute, of the shareholders in a 
banli, beyond the amount of the stock for which they have subscribed, is 
an asset of the corporation available o n l ~  to the creditors and depositors 
of the banli (Rev., see. 236 ; ch. 26. Lanrs 1911) ; and where the directors 
of a ba lk  have assumed obligation on certain of its worthless paper to so 
"relieve" the banli that it niay continue in business with permission of the 
Corporation Commission, but upon condition that  the bank's "assets" be 
found iusufficient to pay its liabilities, theg may not successfully assert 
that the individual liability of the stockholders were included within the 
meaning of the word "assets" so used by them. 

CIVIL ACTION, t r ied before Adaim, J., a t  S p r i n g  Term, 1917, (643) 
of CHEROKEE. 

T h i s  is  a motion f o r  leave t o  issue execution on a judgment rendered 
i n  this action a s  follows: 

T h i s  cause coming on  to be tried before his  Honor,  B. F. Long, and  a 
jury, upon  the issues which, with responses, a re  as  follows: 

1. A r e  t h e  defendants  indebted to the receiver, and if so, i n  what  
a m o u n t ?  Answer : "Yes, $13,420.50, with interest f r o m  3 Apri l ,  1916, 
on the  principal,  t o  wit, $12,000." 

2. D i d  said defendants sign the  notes sued on pursuan t  to  t h e  resolu- 
t ion of 4 December, 1911, a n d  with the representation by  t h e  Commer- 
cial and  Savings B a n k  t h a t  same would be signed by their  associates, 
Wil l iam Griffiths, J. A. Richardson, and D. W. Deweese, so a s  a t  least 
t o  be binding not  only upon  these defendants i n  th i s  action, bu t  also as  
to  the  other directors of said b a n k ?  Answer: "Yes." 

I t  is, on motion of counsel fo r  the plaintiff,  considered and  adjudged 
by the court t h a t  the  plaintiff C. B. Hill, receiver of the  Commercial 
a n d  Savings B a n k  of Murphy ,  have and recover of the defendants J. L. 
Smathers, C. M. Hickerson, C. hl. Wofford, G. W. Candler,  8. W. 
Lovingood, a n d  C. E. Wood the sum of $13,420.50, wi th  interest on  
$12,000 f r o m  3 Apri l ,  1916, un t i l  paid, and the  costs of this  action, to 
be taxed by  t h e  clerk. 
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I t  is further considered and adjudged by the court that no execution 
is to issue on this judgment until the further orders of this court, and 
that plaintiff has leave to apply at any time for such leave, such applica- 
tion to be made upon not less than five days notice and to either the 
resident judge of the district or the judge holding the courts of the 
same, and if, upon such application, it is made to appear to  the court 
that any or either of the defendants are endeavoring to make way with 
any of their property, or to convey or dispose of the same with intent 
to hinder, delay, or defeat the plaintiff in collection in any way of this 
judgment, or upon it being shown to the court that the plaintiff C. B. 
Hill, receiver of the Commercial and Savings Bank, has proceeded with 
the collection and reduction to cash of the assets of such bank, and that 

same are not sufficient to discharge the obligations of said hank 
(644) due to creditors and depositors as same have been or may here- 

after be allowed by the court, and if, upon such application, it is 
adjudged by the court that the assets of the said bank are not sufficient 
for such purpose, then leave to issue execution shall be ordered. 

The defendants above named, or any other parties in interest, are to 
h a ~ e  the right to proceed against W. H. Griffiths, J. A. Richardson, 
and the estate of D. W. Deweese, deceased, upon the finding of the jury 
on the second issue submitted to them, as they may be advised, and the 
said defendants mav have notice issued to said named ~ a r t i e s  and to the 
personal representative of D. W. Deweese, deceased, to show cause why 
they and such representatives should not be subjected to this judgment. 

And this cause is retained for further orders. 
(Signed) B. F. LOXG, 

Judge Presiding. 

His Honor found the following facts and rendered the following judg- 
ment upon the hearing of the motion: 

1. That the plaintiff C. B. Hill was duly appointed receiver of the 
Commercial and Savings Bank, doing business at Murphy, Cherokee 
County, Korth Carolina, on 16 March, 1914, said bank at that time 
being insolvent. 

2. That the defendants Smathers, Hickerson, Wofford, Candler, 
Lovingood, and Wood, were at that time and for a considerable time 
prior thereto had been directors and stockholders of said bank. 

3. That the stockholders in said bank numbered about forty, including 
the defendants, and some of said stockholders other than the defendants 
were also directors in said bank. 

4. That on 4 September, 1911, said Commercial and Savings Bank 
was paying dividends to its stockholders when it was ascertained that it 
held unsatisfactory paper amounting to $5,607.29, known as the Carter 
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notes, and the Corporation Commission made an order directing said 
bank to cease paying dividends until this doubtful paper was made good, 
whereupon in  a meeting of the directors of said bank the cashier was 
instructed to request the Corporation Commission to continue the pay- 
ment of dividends upon agreeing to place in  said bank a note signed by 
its directors for the amount of said doubtful paper, the directors stating 
that the bank would charge off $100 a month of said doubtful paper and 
apply any undivided profits twice each year to its liquidation. 

5. That on 14 October, 1911, a t  a special meeting of the directors of 
said bank, and after securing the approval of the Corporation Commis- 
sion, the following resolution was adopted, the following directors 
being present: C. E. Wood, J. A. Richardson, J. L. Smathers, (645) 
G. W. Candler, D. W. Deweese, W. M. Griffiths, S. W. Lovingood, 
and C. M. Woff ord : 

"It is moved and seconded that the directors would sign a note for 
$5,607.29 in favor of the bank in  order to relieve the ins6itution of this 
amount of paper composing the Carter notes and others received from 
the First National Bank in the consolidation and merging of their busi- 
ness with the Commercial and Savings Bank, and the note for $5,607.29 
is given for the protection of the cuetomers of the Commercial and 
Savings Bank, but should the bank liquidate or suspend for any reason 
or purpose, and after the customers are protected and paid in full, then 
the liability or obligation of the above described note shall cease, and i t  
is agreed and understood the note is only an accommodation one given 
for the reason only described above. 

"It ie further agreed that, after the institution pays its usual divi- 
dends, that all other net earnings are to be credited to a liquidation of 
this note. The credits are to be made a t  least every six months." 

6. Tha t  pursuant to this resolution a note for $5,607.29 was signed by 
these defendants and said Wood and Deweese, in the expectation and 
belief that i t  would be signed by the other directors, and solely for the 
purposes set out in  the resolution. 

7. That i t  was afterwards discovered that a note for $6,537.99, which 
was another Carter paper, was found to  be worthless, and on 4 December, 
1911, the directors passed the following resolution : 

"There being present the following directors: W. H. Griffiths, J. L. 
Smathers, G. W. Candler, S. W. Lovingood, C. M. Wofford, D. W. 
Deweese, and C. M. Hickerson. 

"Resolved, That the minutes of the meeting of 14 October, 1911, be 
amended to read: To increase the note from $5,607.29 to $12,145.28. 
Therefore, i t  was unanimously agreed by the directors present to sign a 
note for $12,145.28 and to have other directors to sign for the protection 
of the customers of the Commercial and Savings Bank of Murphy, 
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North Carolina, and the note to be given for no other reason or purpose 
only for the protection of the customers and to place the bank in good 
order and to meet the requirements of the Corporation Commission. I t  
is further agreed that should the bank liquidate or suspend, and after 
the customers are paid in full, then the liability or obligation of the 
signers shall cease. 

"It is further agreed that the bank may pay its usual dividends and 
all of the net earnings shall be credited "c the liquidation of the above 
described note, and credits to be made at  least every six months. 

"The cashier was requested to prepare the necessary papers and 
arrange to have the note signed at  once." 

(646) 8. That pursuant to this resolution, these defendants, with said 
Wood and Deweese, signed a note for $12,145.28, payable to said 

bank, in the belief that it would be signed by the other directors, and 
solely for the purposes set out in said resolution. 

9. That afterwards the earnings of said bank to the amount of $145.28 
were applied as credits on said notes, reducing same to the sum of 
$12,000, and a t  a later date the three notes, each for $4,000, were given 
as renewals of the original note for $12,000. 

10. That these notes, after the execution thereof by the defendants, 
as above stated, were placed in said bank and remained in the control of 
said bank until the appointment of the plaintiff as receiver on 16 March, 
1914, and a part of the time at least were deposited by said bank in 
other banks as security collateral to the indebtedness of said Commercial 
and Savings Bank to such other banks. 

11. That the judgment rendered by his Honor, Judge Long, at  April 
Term, 1916, of the Superior Court of Cherokee County was recovered 
upon the principal of said notes, to wit, $12,000, together with the 
accrued interest thereon, as set out in the answer to the first issue stated 
in said judgment. 

12. That no appeal was taken from the judgment rendered by Judge 
Long at April Term, 1916. 

13. That the plaintiff as receiver has paid out on behalf of said Com- 
mercial and Savings Bank the sum of $61,205, and that the liabilities 
now outstanding are at least $46,442.29, and will probably reach $50,- 
442.29. 

14. That the assets which are collectible by the receiver, including 
the judgment rendered by Judge Long, amounted to about $42,650.08, 
and not including the judgment rendered by Judge Long and upon which 
the plaintiff asks leave to issue execution, the said assets amount to 
about $28,479.98; and in either view the assets are less than the liabil- 
ities of the bank. 

700 
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15. That excluding the judgment rendered by Judge Long from the 
assets which are collectible in  the hands of the receiver, there is a deficit 
of assets to the amount of about $17,000 to $18,000. 

16. The  lai in tiff as receiver has not reduced all the assets in his hands 
to cash, but has proceeded with the collection and reduction to cash of 
the assets of said bank to such extent as to enable him to ascertain, and 
the court finds that he has ascertained, that assets were not sufficient, 
and the court finds that the assets are not sufficient to discharge the obli- 
gations of said bank due to said creditors and depositors as the same 
have been allowed by the court. 

The court further finds as a fact that it was not denied by the parties 
upon the hearing that, excluding the amount due on the judgment 
rendered by Judge Long, the collectible and available assets of (647) 
said Commercial and Savings Bank are less than the outstanding 
liabilities by about $17,000 or $18,000, which is in excess of the amount 
due upon said judgment by the defendants. 

17. The court finds as a fact, and so adjudges, that the assets of said 
bank are not sufficient to discharge the obligations of said bank due to 
said creditors and depositors as the same have been allowed by the court. 

Among other things, it is contended by defendants that leave to issue 
execution upon the judgment cannot legally be granted until the assets 
in the hands of the receiver are actually reduced to cash and until the 
stockholders of said bank are assessed under section 235 of the Revisal 
for their statutory liability to payment for the benefit of the creditors 
of said bank. 

I t  is insisted by the pIaintiff that the statutory liability is an ultimate 
liability to which resort can be had only after the other assets of said 
bank are exhausted, and that it is not necessary to reduce the assets of 
said bank to cash. 

The court is of opinion that a proper construction or interpretation 
of the clause in the judgment does not necessarily require the plaintiff as 
receiver to reduce such assets to cash, but requires the plaintiff to 
proceed with the collection of said assets far enough to enable him to 
find as a fact that the assets of the bank are not sufficient to discharge 
the obligations of the bank due to creditors and depositors as the same 
have been allowed by the court, and that the statutory liability of the 
stockholders is not such an asset as will postpone by operation of law 
the collection of the judgment rendered by Judge Long until said statu- 
tory liability is enforced. 

The court, therefore, finding as facts that the plaintiff as receiver has 
proceeded with the collection of said assets to such extent as to satisfy 
him that said assets are not sufficient to discharge the obligations of said 
bank to creditors and depositors as the same have been allowed by the 
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court, and the court adjudges that the assets of said bank are not 
sufficient for such purposes in conformity with the provision of the 
judgment hereinbefore referred to. 

Whereupon it is ordered and adjudged, upon motion of the plaintiff, 
that execution issue upon said judgment in conformity with the order 
of his Honor, Judge Long, against the defendants above named, who 
are the defendants in said judgment. 

W. J. ADAMS, 
Judge Presiding. 

The defendants excepted and appealed. 

(648) Witherspoon & Witherspoon and Dillard & Hill for plaintiff 
M.  W .  Bell for defendants. 

ALLEN, J. The judgment of Judge Long, properly analyzed, contains 
these provisions : 

1. Judgment absolute against the defendants for the sum of $13,420.50, 
with interest from 3 April, 1916, on $12,000. 

2. Suspension of execution until the plaintiff should make it appear 
to  the court either- 

(1) T h t  the defendants, or some of them, are endeavoring to make 
way with their property; o r  

(2) That C. B. Hill, receiver of the Commercial and Savings Bank, 
has proceeded with the collection of the assets of such bank, and that 
the same are not sufficient to discharge the obligations of said bank due 
to creditors and depositors. 

3. An order authorizing the defendants or any other interested party 
to make W. H. Griffiths and others parties defendant to this action. 

The plaintiff moved for execution upon the ground that he had pro- 
ceeded with the reduction of the assets of said bank to cash so far as to 
ascertain to a certainty that, exclusive of the aforesaid judgment, the 
assets lack the sum of $17,000 to $18,000 of being sufficient to discharge 
the obligations due by said bank to its creditors and depositors. 

The defendants admitted the deficit of $17,000 to $18,000 but resisted 
the issuance of execution on two grounds: 

1. That every dollar of the assets of said bank must be reduced to 
actual cash before execution can issue under the terms of said judgment. 

2. That the term "assets" used in said judgment includes the statutory 
liability of the stockholders of said bank, and that the receiver, before 
asking for execution, must first have an assessment laid and collected 
upon the stockholders. 

The first position of the defendants is met by the terms of the judg- 
ment, which permit execution to issue when the receiver has proceeded 
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far enough to ascertain that the assets will be insufficient to pay credi- 
tors, and by the finding, which is not controverted, that this condition 
exists. 

The second involves the construction of the judgment of Judge Long, 
and the ascertainment of the sense in  which the word "assets" is  used, 
the defendants contending that it includes the statutory liability of the 
stockholders. 

The term is  broad enough to cover anything which is now or may be 
available to pay creditors, but as usually understood it refers to the 
tangible property of the corporation and not to the liability of stock- 
holders, contingent upon insolvency. 

I t  does not include rights and property which do not belong to (649) 
the corporation, and the current of opinion is that the statutory 
liability is not for the benefit of the corporation, but is an additional 
security for creditors. 

"A provision of this character does not increase the capital or pecuni- 
ary resources of a corporation except indirectly, by increasing its com- 
mercial credit; its object is merely to provide a security for creditors 
in  addition to the security furnished by the company's capital." Mora- 
wetz Priv. Corp., see. 869. 

"It may be stated as a general rule that statutes making stockholders 
individually liable to creditors, independently of what they owe the 
corporation on account of their stock, create a right flowing directly 
from the stockholders to creditors. The sum thus secured to creditors 
form no part of the assets of the company, but are a supplemental or 
superadded security for the benefit of creditors." Thompson Corpora- 
tions, sec. 3560. 

"The statutory liability of the stockholders is created exclusively for 
the benefit of corporate creditors. I t  is not to be numbered among the 
assets of the corporation, and the corporation has no right or interest in  
it." Cook Stock and Stockholders. sec. 218. 

These excerpts from standard treatises on corporatiolls are quoted and 
approved in  Runner v. Wiggins, 147 Ind., 243, and the court concludes 
that "The liability provided by statute against the stockholders is not, 
as we have seen, considered an asset or right of the corporation." 

These authorities are very pertinent in  the construction of our statute 
(Rev., sec. 235) which imposes the liability on the stockholders ('for all 
contracts, debts, and engagements of such corporation," and not for the 
benefit of the corporation. 

The subsequent act (Laws 1911, ch. 25)) providing for the assessment 
of the stockholders, is a recognition of the distinction between ordinary 
assets of the corporation and the statutory liability, and is substantially 
a legislative construction that the former does not include the latter. 
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I t  provides for an assessment "wheuevcr any banking corporation 
chartered by the State shall become iarolveat, and it shall appear to 
the court having jurisdiction of the cause that such assets of such bank 
are insufficient to discharge its obligations." 

Why use thc word "assets" in  this connection, without qualification, 
if it includes the personal liability of the stoekholdcrs? Why not say 
"other assets7' 2 

The resolution adopted by the directors at  the time they agreed to 
execute the notcs upon which the jud,gmcnt was obtained also sustains 

this construction of the judgment and the statute. 
(650) The bank held ccrtain Carter notes which were worthless, and 

upon complaint being made by the Corporation Commission, thc 
directors executed their notes "in favor of thc bank in order to relieve 
t11c institution of this amount of paper composing the Carter notes." 

I f  the defendants executed their notcs to relieve the bank of the 
Carter notes, is it not rcasonable to assume that onc notc was substituted 
for the other, and that the notes of defendants stand as to the hank aud 
its stockholders as did the  Carter notes, which were assets and available 
to relieve the stockholders of liability ? 

We, therefore, conclude that the second position of the defendants 
cannot bc maintained. 

Affirmed. 
C'i ied:  C o r p o ~ a t i o n  Corn. v. R m k ,  193 N.C. 116; Hood,  Comr.  of 

R a q ~ k s ,  v. Martin, 203 N.C. 626; Hood, Pornr. of Banks, 21. Trust Co., 
209 N.C. 3 1 3 ;  ITlood, Conzr. of l:a~~l'is, 71. i'Zsctl!y, Inc., 2 1 1  N.C. 589. 

(Filed 26 llay, 1.317.) 

('ommcrcr-Federal Statutes.-Carriev.oFailure to Furnish Cars-Corn- 
mon Law-State Statutes-Conrti-Jurisdiction. 

Thr commoil law and State atatntory retiledies of a shiplrcr for damages 
upon the failure of a carrier lo f ~ ~ r i l i i l i  ems lo hc uscd for in(crainte s h i p  
ments a re  noi interfered 11-ith by the Fetlernl statute5 regnlaling intcmtatc 
commerce, and an at%ioa therefor iuny he mxiillaincd in the courts of the 
State. 

CIVIL ncrrIoh, tried before Iltrrding, c J . ,  at Fall Term, 1916, of MA("OK. 
This is an action to recover damages for the alleged failure of the 

defendant to furnish two cars for the sl~ipmerit of cattle from Otto, 
North Carolina, to Atlanta, Georgia, mithin the time called for in the 
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written order which the plaintiff gave the defendant for the cars. Plain- 
tiff alleged that by the failure to furnish the cars on the 20th he was 
compelled to incur extra' expenses and was damaged in the sum of $210. 
The defendant denied the allegations of the complaint, and by way of 
affirmative relief averred that the cars requested by the plaintiff of the 
defendant were to be used in an interstate shipment, and that therefore 
the plaintiff could not maintain this action, for that Congress had 
entered the field covered by the State statute and the common law, upon 
which the plaintiff's alleged cause of action is  based, by the act to regu- 
late commerce, of 4 February, 1887, and the amendments thereto of 
29 June, 1906, and 18 June, 1910, and averred that said act as amended 
has superseded all State legislation and common-law remedies as to 
damages for delay in furnishing cars to be used in interstate ship- 
ments. The jury returned a verdict for the sum of $112 in favor (651) 
of the plaintiff, and from a judgment rendered in favor of the 
plaintiff, the defendant appealed. 

The question of law involved is, Whether, this being admittedly ail 
interstate shipment, the State court had jurisdiction to hear and deter- 
mine the plaintiff's claim for damages for failure to furnish stock cars 
a t  the time ordered, or whether the   la in tiff should have applied for 
relief to the Interstate Commerce Commission. 

Jones & Jones for plaintiff. 
Blanton Fortson and Johnston & Horn f o r  defendant. 

ALLEN, J. The question involved in this appeal has been decided 
against the defendant i n  two recent decisions of the Supreme Court of 
the United States, Pen+%. R. R. Co. v. Sonman Shaft Coal Co., decided 
4 December, 1916, and Penn. R. R. Co. v. Stineman Coal &fining Qo., 
decided 18 beeember, 1916. 

I n  both cases the action was brought in the State courts to'recover 
damages for failure to furnish cars to be used in interstate commerce, 
and the jurisdiction of the State courts was sustained and judgment 
recovered, although the same defense was relied on as in this action; 
and upon these authorities the judgment is affirmed. 

No error. 
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G. T. STILES v. TOWN O F  FRANKLIN. 

(Piled 26 AIily, 191'7.) 

1. Municipal Corporations - Cities and Towns - Streets - IXscretionary 
Powcrs-Statutes-Darnages. 

Where the highway commissioners ancl thc aldcrnieii of a toxvn are given 
by statute discretionary powcr to regrade and open the streets thereof 
when in their judgment required by the public interest, and damages are  
alleged in an action against the town, by a n  owner of land abutting upon 
n street, by rcason of the widening of the street in taking the lands of 
opposite owners and elevilting the further side of the street, leaving the 
original street upon its former l e d .  but affording reasonable access to 
the new part of the street aild original access to the  other streets of the 
town: Held, the plaintiff has: shon~u 110 actionable damages, and a motion 
to nonsuit should be allowed. 

2. Municipal Coi=por,ztions-Cities ancl Towns-Streets-Statutes-Method 
of Assessnicnts-Pleadings-Dc111urrc~. 

Where a public-local statutr y r o v i d ~ i  ;I valid method for assessing dam- 
ages to owlicls of lands a b ~ ~ t t m g  nuon a qircet widened or regraded, quch 
owner should pursue the remedy prescribed, and a demurrer to a com- 
plaint which does not state thii  as  a b ~ s l s  of a cause of action should he 
sustair~ed. 

(652) APPEAL by plaintiff from Harding, J., at Fall Term, 1916, of 
MACON. 

At the conclusion of thc evidence the court, being of opinion that 
there was not sufficient evidence to br submitted to the jury, entered a 
judgment of nonsuit. The defendant excepted and appealed. 

J. P ~ u n k  Ray for plainiiff. 
Roberlson & Angel ancl Sisk & Wes t  for rlefendml. 

CLARK, C. J. Chapter 197, Public-Local Laws 1913, made i t  the duty 
of the highway commission and the board of aldermen of the town of 
Franklin to regrade and open streets when in their judgment required 
by the public interest. The street in front of plaintiff's lot, being in a 
low place, the defendant, in the interest of the public, graded on the side 
of the street opposite the plaintiff's lat a new street on the side of the 
hill higher up, but left to the plaintiff the use of the old street by which 
he went out a u d  earne in  from both directions as theretofore, without 
any change. The defendant did not take any part of plaintiff's land, 
nor remove the street from in front of his property, nor interfere with 
the use which he bad theretofore made of the former street in going out 
from his lot either to the right or to the left. 13y using the old street he 
comes out into the other streets of the town, whether he turns to the 
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right or left, at  exactly the same point as heretofore. The only difference 
is that the public do not use the old street in front of the lot, but the new 
street, which has been graded on the further side of the old street, 
because it is higher up. This is a convenience to the public and no dis- 
advantage to the plaintiff. 

There is no evidence of negligence in  grading the ncw street, in its 
construction, nor in its operation. The new street being on the side of 
the hill, is some 4% to  12 feet higher than the old street. The plaintiff 
could reach i t  by throwing a bridge across the old street, but he docs not 
need to use it unless be is willing to build the bridge, as he has the same 
outlet into the ncw street by going as heretofore along the old street until 
he reaches the point whcre the new street and the old street came to- 
gether on the same grade. 

Wc concur with his Honor that as the plaintiff has precisely the same 
outlct, and the same use of the old street as he had before the grading 
of thc new street, and the old street has not been removed from in front 
of his lot, and none of his land has been taken for public uses, he has 
n o t  shown in  evidence any cause of action. The judgment of nonsuit 
w t l ~  p r ~ p e r .  The street in front of the plaintiff's lot is now 
douhlc the width it was formerly. But there is no injury to the (653) 
plainti-fl' in this, for the extra width is not taken from his side. 
I t  is t h ~  n~isfortune of the plaintiff that the new part of the street, being 
on a hillside, is higher than the old part, which is in a bottom. There 
was no malice or oppression shown. The action by the town authorities 
was merely in pursuance of legislative authority to give the traveling 
pnltlic a bcttcr and dricr street. 

Sectio~l 15  of the act (ch. 197, Public-Local Laws 1913) provides as 
the  remedy for the plaintiff that if he feels aggrieved a t  the relocation 
of the street he shall apply to the highway commission for assessment of 
damagm and for the summoning of three jurors for that purpose. I t  
was illcumbent upon the plaintiff to pursue the remedy marked out by 
this statute, Ilargan, v. R. R., 131 N. C., 623; Beasley v. R. R., 147 
N. C., 365; i l o h ~ ,  J., i n  Po~ter v. R. R., 148 N. C., 565; and his com- 
plaint does not state a cause of action, on which ground, also, the judg- 
mcnt of nonsuit sliould be 

Affirmed. 
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(Filed 26 May, 1917.) 

1. Contracts-Consideration - Nudum Pacturn - Sheriffs - Principal and 
Surety-.Judgments. 

XemBZe, a n  agreement between the county officials and the suretics on 
the bond of a defaulting sheriff i n  settling his taxeh, agaiust whom judg- 
ment has been rendered, that execution thereundrr shorrld not issue within 
a year, is without consideration moving to the county, arid being nudum 
pactum, is unenforcible. 

2. Bills and Notcs-.Judgments-Execution - Contracts, Written - Parol 
Agrcenieats-Contradiction-Evidence. 

Wherc a county has obtained a judgnient against thr sureties on a 
sheriff's bond for  his default in the settlement of his taxes, and its ofiicials 
have taken a note from the defendants extending the time of payment by 
them for a year, in a n  actiorl upon tllc note thc defendants may not sct 
up the defense, in the absence of fraud, accident, or mistake, that as  a 
part of the agreement, resting in ~ a r o l ,  coutemporai~eously made, they 
were given fnrther time, until certain lalids had been sold, for  such mould 
be in contradiction of the written instrnment. 

CIVIL ACTION, tried before ,4dams, J., at April Term, 1917, of 
CHEROKEE. 

Plaintiff sued upon an unsealed note given by B. B. Meroney and the 
seven other defendants, on 3 March, 1914, for $448.75, due twelve 

(654) months after date, with interest at 6 per cent per annum. Judg- 
ment was entered in favor of the plaintiff, and the dcfcndants 

appealed. 

Dillard & Hill f o r  plain.tifs. 
J .  iV. Moody for defendants. 

WALKER, J. The defense was, and defendants propose to show, that 
the note did not express the true contract between the parties, and that 
instead of being an unconditional promise to pay the amount of inoney 
specified in  the note at  the time stated, there was a very different agree- 
ment, in substance and eBcct, and as a part of the alleged agreement 
it was stipulated at  the time that the defendants ~vould not be required 
to pay until thcy had sold certain real estate. The plaintiffs held a 
judgment against defendants, as sureties of one T. N. Bates, former 
sheriff of the county, who defaulted in  the payment of taxes collected 
by him, and could have issued execution at any time against defcndants 
and collected the inoney due upon the judgment. Thc transaction be- 
tween the parties really amounted to an agreement, as stated in the note, 
to extend thc time of payment for twelve months, and the defendants 
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propose to show that this was not the true agreement, but that they 
were to have a much longer time to pay, and, in fact, what might be 
an indefinite time. 

We cannot see how this alleged agreement is supported by any suf- 
ficient consideration. It is really a nudurn pactum. The county was 
getting nothing by the arrangement, and, if possible, less than nothing, 
as the benefit was all on the side of the defendants, and the disadvantage 
all on the side of the oounty, and this was reversing the order of things, 
as the party to whom the promise is made should have the benefit, or 
the other party the disadvantage. A contract has been defined as "an 
agreement," upon sufficient consideration, to do or not to do a particular 
thing. B1. Com., 442; 2 Kent Com., 449 ; Clark on Contracts (2  Ed.), 
p. 2. ,4nd i t  is more particularly defined as follows: "Consideration 
is that which moves from the promisee to the promisor, a t  the express 
or implied request of the latter, in return for his promise. As the 
term is used in the law of contracts, it means a 'valuable' consideration; 
that is, something having value in  the eye of the law. I t  may consist 
either in 'some right, interest, profit, or benefit accruing to one party, 
or some forbearance, detriment, loss, or responsibility given, suffered, 
or undertaken by the other.' " The consideration to support a promise 
need not inure to the promisor; it is sufficient if it consists in a detri- 
ment to the promisee. Bunk v. Bridgers, 98 N. C., 67. There is no 
detriment here to the defendants, as the benefit is all theirs, and there 
is nothing of value that goes to the promisors, who are the plaintiffs. 
There is a good consideration for the note, upon the authority of 
Baker 21. Walker, 14 Exch., 468, in which i t  was held: "Where (655) 
a man who has a judgment debt takes from his debtor a promis- 
sory note for the amount, payable a t  a certain time, i t  must be inferred 
that he thereby enters into an agreement to suspend his remedy for that 
period, and, if so, that is  a good condition for the giving of the note.'' 
This was approved in Bank v. Bridgers, supra, citing, also, Putnam v. 
Lewis, 8 Johns., 389 ; Pr-isbie v. Larned, 21  Wend., 450; Harshaw v. 
McKessolz, 65 N. C., 688 (S. c. 66 N. C., 266). We need not consider 
in this connection the other position taken by the plaintiffs as to the 
lack of power in the county commissioners to make the aIleged par01 
agreement to extend the time of payment. 

But, instead of making the ground of decision the want of a con- 
sideration to support the alleged agreement, we may safely rest i t  upon 
the familiar rule that p a r d  evidence will not be admitted to vary or 
contradict a written contract. The object here is to prove, not a col- 
lateral contract consistent with the written one,.which was not reduced 
to writing, but a contemporaneous oral stipulation that varies the writ- 
ten contract materially, and which would tend to prove a very different 

709 
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contract. This is contra'ry to the well-settled rule, as stated by the Chief 
Justice in  W a l k e ~  v. Verzte~s. 148 N. C.. 388. where he said: "It is true , , 
that a contract may be partly in  writing and partly oral (except when 
forbidden by the statute of frauds), and that in such chses the oral part 
of the agreement may be shown. But this is subject to the well settled 
rule that a contemporaneous agreement shall not contradict that which 
is written. The written word abides and is not to be set aside upon the 
slippery memory of man," citing Basnight v. Jobbing C'o., 148 N. C., 
350. I t  is not alleged that the oral agreement was omitted from the 
writing by fraud, accident, or mistake, but the bald proposition is that 
defendants should be permitted to attack the contract, as thcy worded it, 
collaterally, and show that it does not express the agreement truly, but 
one radically different. I n  Bamight v. Jobbing Co., supra, the Court, 
after stating that no rule is better established than the one which rejects 
parol evidence to contradict or vary a written contract, unless upon the 
ground of fraud or mistake, which must be set up by proper pleading, 
says: "Evidence, under tlris rule of exclusion, is never admitted, if the 
wording is clear, or if the evidence offered is in direct contradiction of 
the intrinsic meaning of the language of the contract," citing Mee7cins 
v. Newberry, 101 N. C., 18; Rrowne on Parol Ev., p. 199, sees. 55-56; 
Gilbert v. MoZine Plow Co., 119 U.  S., 491; The Delaware, 14 Wall., 
(U. S.), 579 ; Rean v. Davis, 21 N. J .  L., 683. I f  this Court should hold 
otherwise, wc would open wide the door for the entrance of the very evil 
which this wise and-wholesome rule was intended to bar from our 

jurisprudence. On tlre contrary, wc should adhere to thc rule 
(656) skrictly, as we are urged to do i11 Moflitt v. Maness, 102 N. C., 

457, and not permit oral testimony to vary the written word, 
which is backed by a ~ t , ~ o n g  p~esurnption of its accuracy and truth. We 
may already havc gone so far in tlre other direction as to bc in imminent 
peril of crossing the line set as the extreme limit by the rule, beyond 
which i t  is dangerous to go. Where i t  is permissible to hear oral evi- 
dence of a collateral stipulation, under another rule, it is but showing 
another part of the same contract, which was not put in writing, in order 
to present i t  in its entirety, but even then the oral part must not vary or 
contradict that which is in writing. Evans v. Freeman, 142 N. C., 61. 
The principle. is thus stated in Clark on Contracts (2 Ed.), at p. 55: 
"Where a contract does not fall within the statute, the parties may at 
their option put their agreement in  writing, or may contract orally, or 
put some of the terms in writing and arrange othcrs orally. I n  the latter 
case, although that which is written cannot bc aided by parol evidence, 
yet the terms arranged brally may be proved by parol, in which case they 
supplement the writing, and the whole constitutes one cntire contract." 
Commenting on that statement of the rule, we said in Evans v. Freeman, 
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supra: "In such a case there is no violation of the familiar and ele- 
mentary rule we have before mentioned, because in the sense of that 
rule the written contract is neither contradicted, added to, nor varied; 
but leaving i t  in full force and operation as i t  has been expressed by the 
parties in the writing, the other part of the contract is permitted to be 
shown in  order to round it out and present i t  in  its completeness, the 
same as if all of i t  had been committed to writing." 

There are many authorities to the effect that when the terms of a 
promissory note are so clearly expressed as to create no doubt of their 
meaning, par01 evidence will not be admitted to substantially change 
them, as, for instance, to postpone the date of payment. Free v. Haw- 
kins, 1 Starkie, 361; Getto v. Binkert, 55 Ean., 617; Hill v. Gaw, 4 Pa. 
St., 493 ; Kincaid v. Higgins, 4 Ky. ( 1  Bibb.), 396; iWoseley v. Hanford, 
10 B. and C., 729 (109 Eng. Reprinted Reports, 621); Campbell v. 
Upshaw, 26 Tenn. ( 7  Humph.), 185; Litchford v. Falconer, 2 Ala., 280; 
DaLong v. Lee, 73 Iowa, 53; Rawson v. Wallcer, 1 Starkie, 361. 

The substantial question was whether the defendants could engraft 
upon the written contract by oral proof a stipulation conflicting with 
the provisions already there, and believing that the ruling of the court 
on this proposition was correct, we affirm the judgment. 

No error. 

Cited: Sumner v. Lumber Co., 175 N.C. 656; X f g .  Co. v. XcPhail, 
181 K.C. 208; Anderson v. i\richob, 187 N.C. 810; Exum v. Lynch, 188 
N.C. 395; Hooper v. Trust Co., 190 N.C. 427; Watson v. Spurrier, 190 
N.C. 730; Atkinson Co. v. Harvester Go., 191 N.C. 296; Clark v. R.R., 
192 N.C. 284; Fertilizer Go. c. Eason, 194 N.C. 246, 248; Roebuck v. 
Carson, 196 N.C. 674; Grier v. Weldon, 205 N.C. 579; Byrd v. Power 
Co., 205 N.C. 591 ; Trust Co. v. Williams, 209 N.C. 810 ; Whitehurst v. 
FQX Fruit & Vegetable Service, 224 N.C. 636. 

(657) 
R. T. CLAYWELL ET - 4 ~ .  V. BOARD O F  COMJIISSIONDRS OF BURKE 

COUNTY ET AL. 

(Filed 16 May, 1917.) 

1. Legislature-Constitutional Law-Statutes-Amendments-Bonds. 
A material amendment made by one branch of the Legislature to a bill 

passed by the other, allowing a connty to pledge its credit in issuing bonds 
for the improvement of the highways therein, must be concurred in accord- 
ing to the requirements of Article 11, see. 14, of our Constitution, providing 
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that  it  be read upon three sc.par:~te days, with the roll call upon the second 
and third rcatlings, lor the act to be valid. 

2. Same-Dcpendciit Pavts-Unconstitutional in Whole-Roads and High- 
ways. 

Whcre $1 bill is introduced in one branch of the Lrqislature to coiirdinatc. 
the road system, which yrovicic~s for the issu;rnce of bontls, the creation of 
main 11ighw;rys from the county seat, taking cave of t l ~ c  psisting debts of 
c w t a i i ~  of the townships, and p~oviding for a sinking fund, ant1 ainend- 
nients have becn made by the other branch, withdrawing certain of the 
more wealthy and populous townships from its operation, or liability for 
the indebtctlness to be created. except under condition requiring the ap- 
proval of the voters, e ( ~ .  : I l e l d ,  t l ~ r  amendment is a ulatcrial one, requir- 
ing for the validity of the act that i t  be passed in aceordance with the 
reqnirelnents of our Constitution, Article 11, src. 14 ;  and the principle 
upon which a valid portion of an act may bc sewred and independently 
upheld has no application to the facts of this case. 

3. Constitutional Law-Statutes-Unconstitutional in Partva l id i ty  of 
Other Portion. 

The principle npholdiny a coastitutional portion of an act and declaring 
i t  unconslitntional in part  prevails only when they arc  severable and dis- 
tinct, and it  clcarly appears that  the constitutional provisions would have 
been enacted by the Legislature without the presence of the other. 

4. Constitutional Law - Legislatore - Statutes - Authority Conferred - 
Test. 

The unconstitutionality of the passage of a n  act allowing an issue of 
Fonds for the creation and main(enanc~ of the llighn%tys of a county is not 
affected by the purpose of the comn1;ssioncrs to act in such manner a s  to 
avoid the constitutional inhibition, the test being whether the authority 
conferred by the act was passed in accordance with the constitutional pro- 
vision respecting the issuance of the bonds. Constitution, Art. 11, sec. 14. 

CIVIL ACTION, heard, on motion to dissolve preliminary restraining 
order, before Carter, J., holding courts of Sixteenth Judicial District, on 
28 March, 1917. 

The action was instituted by plaintiff, citizens and taxpayers of Burke 
County, N. C., i n  behalf of themselves and all other taxpayers of the 

county to restrain the board of road commissioners of said county 
(658) from issuing county bonds to the amount of $300,000 and from 

doing other specificd things under a statute of the Legislature 
passed January, 1917, entitled "An act appointing road commissioners 
for road improvement of Burke County." 

There was judgment that the restraining order be continued to the 
hearing, and defendants excepted and appcaled. 

A v e ~ y  & Evvin a d  8. J. Ervin f o ~  plainliff. 
Xpainhour & Mull and Self & Bagby for defendant. 
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HOKE, J. Prior to 1917 and under former acts of the Legislature, 
the improvement of the roads i n  Burke County seems to have been car- 
ried on chiefly under what may be termed the township system, and, pur- 
suant to that system, Morganton Township had voted a bond issue of 
$50,000 for public roads, $45,000 of which had been issued and sold and 
much of the proceeds expended. Six other townships had voted bonds 
for road purposes in amounts aggregating $170,000. I t  does not appear 
whether any or what part of these bonds have been issued and disposed 
of. The remaining townships of the county, five in  number, have been 
paying a special tax in aid of road improvement. Under these condi- 
tions, with a view, no doubt, of coiirdinating effort i n  this very impor- 
tant matter and making the same more efficient by substituting county 
for a township system, if this should prove feasible, there was intro- 
duced into the lower House of the recent General Assembly, 1917, H. B. 
No. 3, S. B. 155, a bill incorporating defendants as a road commission 
for improvement of roads in Burke County and giving them extensive 
powers over the roads and bridges of the county except the bridges over 
the main Catawba, authorizing them to issue bonds of the county not to 
exceed the sum of $300,000 and the annual levy of a tax not more than 
30 cents on the $100 valuation of property and 90 cents on the poll for 
providing a sinking fund and to meet current expenditures for the con- 
struction and maintenance of the roads. This commission was author- 
ized, further, to take over the available road funds of Morganton Town- 
ship and to set aside $50,000 of the bonds to pay the outstanding indebt- 
edness of that township, and to take over the road funds, etc., of any 
other township that had voted or issued road bonds and provide for 
paying its indebtedness, and unless such township, on an election called 
by the commission, shall decide to keep its funds and apply them under 
the direction of its local board. and the latter is continued in  existence 
for the purpose if such course should be adopted. The commission are 
further directed to first lay out and construct twelve principal highways 
leading in different directions from Morganton to specified points, most 
of them on the lines of adjoining counties, these to be surveyed  by 
expert surveyors and engineers and to be let out by contract if (659) 
this can be satisfactorily done, and that any moneys arising from 
said bond issue, not required for the designated roads, shall be used and 
expended on other public roads of the various townships, etc. This bill 
was passed in  the House according to the constitutional requirement 
that bills of this character shall have three general readings on three 
different days, and on the second and third readings the ayes and noes 
shall be entered on the journal. Const., Art. 11, see. 14. Having been 
sent to the Senate, it passed two readings, the ayes and noes being 
properly entered on the second reading, and, before the third reading, 
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various ameiidnients were adopled by the Senate, among others, scrtion 
10 was stricken out and an entirely new section substituted, to the effect 
that the six townships other than Morganton Township, which had voted 
for road bonds, should not be subject to the provisions of the act unless, 
on a vote duly taken, they or any one of them should decide to coinc 
undcr the law. The bill as amended in the Senate then passed its third 
reading; t h ~  ayes and noes being duly entered; was returned to the JIouse 
and there eoncurred in, but without roll call and without the ayes and 
noes being further cntered. 

I t  is the accepted position that when a materiai amendment is made 
to a bill of this kind, one coming under this constitutional provision, 
the required readings and entries on the journal shall be taken anew on 
the bill as amended. CottreTl v. Lenoir, ante, 1 3 8 ;  Coiton Mills v. Wnz- 
haw, 130 N. C., 293; Q l e n i ~  v. W r q ,  126 N. C., 730. 

I n  Glenm's case the principle is stated as follows: "The Constitution, 
Art. 11, see. 14, renders i n ~ a l i d  any act to raise money, or create a debt, 
or lay a tax by the State, or to authorize any county, city, or town to do 
so; unless the bill shall have passed three several rcadings on three sev- 
eral days in  each House, and unless the yeas and nays on the sccond 
and third readings shall havc been entered on the journals. I f  an 
amendment in a material matter is made to the bill, the amended bill 
should be read over again three times in  each House, with the yea and - 
nay vote on the second and third readings entered on the journals." 

While the many othcr amendments might not be so considered, the one 
striking out section 10 and, in effect, withdrawing six of the populous 
and wekthy townships in the county from any liability to taxation for 
the indebtedness created is clcarly material within the meaning of these 
decisions, and we must hold that the statute as i t  now appears has not 
been enacted in accordance with the constitutional requirement. 

I t  is contended for defendant that the act does not require that the 
whole $300,000 should be issued, nor does it appear that such an amount 
will be necessary, and the commissioners have avowed their purpose not 

to issue to the limit specified, but only the proportionate part of 
(660) the indebtedness for the remaining townships. But, as said in 

Lnng v. I%veloprnent GO., 169 N.  C., pp. 662-664, in reference to 
a similar argument: "It is no answer to this position that in the par- 
ticular case before us no harm is likely to occur or that the power is 
being cxercised in a considerate or benevolent manner, for where a 
statute is being squared to requirement of constitutional provision i t  is 
what the law authorizes, and not what is being presently done undcr it, 
that furnishes the proper test of its validity." 

Again, it is insisted that even if the statute is unconstitutional as to 
the bond issue, it may and should be upheld in its other provisions. I t  is 
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well recognized that a statute which is valid in part may be upheld as 
to such part, though the remainder of the act mndt be set aside as being 
unconstitutional; but the principle is not allowed to prevail unless the 
valid and invalid portions of the Ian. arc severable and distinct and 
unless it clearly appears that the constitutional provisions would have 
been enacted by the Legislature vithout the presence of the others. 

A very satisfactory statement of the principle and the limitations 
upon i t  is given by Chief Justice White, then Associate Justice, in the 
first Emplo?ier's Liability casps, 207 U. S., pp. 463-501, as follows: 
" ~ ~ u a l l y  clcar is it, generally speaking; that when a statute contains 
r~rovisions which arc constitutional and others which arc not, effect must 
A 

be given to the legal provisions by separating them from the illcgal. 
But this applies only to a case where the provisions are separable and 
not dependent one upon the other, and does not support the contention 
that what is indivisible may be divided. Moreover. even in a case where 
legal provisions may be severed in  order to save, the rule applies only 
when it is plain that the Legislature would have enacted the legislalion 
with the unconstitutioilal provisions eliminated." And the decided cases 
here and elsewhere are i n f u l l  approval of the position. Xeith v. Lock- 
hart, 171 N. C., pp. 451-458; Greenc ?;. Owen, 125 N. C., 212; Biggsbee 
v. Dur-ham, 94 N. C., 800; Baldloin v. Pranks, 120 U. S., 618; Xprague 
v. Thompson, 118 U. S., 90. 

Considering the present statute in the light of these accepted princi- 
ples, it will appear, we think, that the $300,000 bond issue is the basis 
of this entire scheme for furtherance of road improvcmcnt in Burke 
County, and without i t  there is scarcely an essential feature of the law 
that could be successfully carried out by the commission charged with 
the duty of enforcing it. As stated at the outset, the law was cnacted 
chiefly to enable the people of Burke County to change from the town- 
ship to the county system of working the roads; and, in order to accom- 
plish this purpose i t  was required that thc board of road commissioners 
take over the available assets of Morganton Township and assume or 
pay its indebtedness, $50,000, and these bonds were to be used for 
the purpose. The same course was to be taken as to the six other (661) 
townships who had voted bonds, provided they should decide to 
come in under the law, and for this a portion of the bonds would also he 
required. The taxes authorized were devoted in great part to paying 
the interest and providing a sinking fund for the payment of the bond 
issue. And the principal duties imposed o n  the commissioners in the 
way of direct road improvement was to employ expert road surveyors 
and engineers and, with their aid and ad~~ice,, provide by contract for the 
construction of eleven or twelve principal highways, leading from Mor- 
ganton in different directions to the line of adjoining countirs, and these 
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undertakings were to be paid for out of the proceeds of the bond issue, 
tlie only means available for the purpose. An  endeavor, therefore, to  
maintain the road commission and leave them without means to carry 
out any of the duties imposed upon tllern by the law would be worse than 
useless, and could only serve to embarrass and impair the efforts of 
agencies heretofore established and which might otherwise accomplish 
something i n  the way of road inlprovemc~~t.  Recurring, then, to the 
authorities heretofore cited, and giving due consideration to the statute, 
i t s  purpose and circumstances relevant to its correct interpretation, we 
are of opinion that the propositions to create this road comrnissioii and 
t o  authorize the bond issue are mi, separable within the meaning of the 
principle, and that  i t  is not a t  all clcar that  the Legislature would have 
enacted the one without the other. Indeed, i t  may be said of a certainty 
tha t  they would not have done so. We do not hesitate to hold, therefore, 
that  the portion of the law providing for the bond issue being invalid 
because the statute as i t  now appears was not passed in accord with con- 
stitutional requirement, that the entire act is void, and the road work of 
Burke County must be carried on under the law as i t  formerly existed. 

There is no error, and, on the facts as they now appear of record, 
 lai in tiffs are entitled to  a judgnlent that  the injunction be madr perrna- 
nent. 

Affirmed. 

Cited: Xnider v. Jacksort Cormly, 175 N.C. 591; Quire u.  Comrs. o f  
Galdwell, 177 N.C. 5 1 8 ;  Quire v. Cornrs. of Galdwcll, 177 N.C. 519; 
Allen v. Raleigh, 181 N.C. 455; Storm c .  Wrightsville Beach, 188 N.C. 
684; X. v. Jennette, 190 N.C. 101; Penland v .  Brysorl~ City, 199 N.C. 
146. 

(Filed 30 May, 1917.) 

1. Public Officers - Compensation - Quantum Menlit - Municipalities - 
Sinking Fund. 

Wlrcrr a municipal corporation eilgages a comnrissioner of its sinking 
fund under the provisions of its charter, by which the incumbent was 
employed for a term of years continuously, his employment is that of a 
pithlic oficrr, which preclncles compensation based n ~ o n  a yunw tirnz mtruit, 
and he map no1 iworcr  for his s en  ices in tlie abscmx of express statutory 
provision. 
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2;. Appeal and  Error-lMunicipa1 Corporations-Sinking Fund.  
Evception by a municipality lo  a judgmrnl rendered upon a report of 

the referee and confirmed, lo  the erect that  the commissioner of its sink- 
ing fund should have been charred with intcrest he should have rollected, 
is without merit under the evidence in this case. 

3. Municipal Corj>orwtions-Ainki~lg Fund-Commissioner - Salary - In- 
terest. 

Where the authoritirs of a m~micipal corporation pass a resolution Axing 
tlie compensation of the cornmissioner of the sinking fund a t  $100 a year 
and 4 per cent interest, after 11e has serrTrrl coniinuollsly for several tcrms, 
the cbnrtrr of the city autlrorizinq it. the fact illat the resolution unlaw- 
fully attempted to charqe the commissioner with interest on the fund 
which they claim he should hare receired does not affect the fact that  the 
compcnsatioil was ilvcd by the rwol~~tiol l ,  a t  the stated rate;  and it is 
erroneous to allow the commissioner the legal rate  of interest. 

CIVIL ACTION, heard at  January Tcrm, 1917, of WAYNE, before (662) 
Cox, J., upon exceptions to report of referee. To the rulings of 
the Court both parties excepted and appealed from the judgment 
rendered. 

A. G. Davis, D. H. Bland, Diekinson 6. Land for plainfi f f .  
n. C. Ilumphrey, l l o ~ t c h  & Bnrlznm, Lungston, Allen & Taylor for 

defendmi.  
PLAINTIFF'S APPEAL. 

Bnowm, J. The plaintiff was appointed sinking fund cornmissioner 
by the board of aldermen, and served for nearly sixteen years. No defi- 
nite salary was fixed until 3 August, 1914, when the hoard fixed his 
salary at  $100 per annum for the period for which he had been commis- 
sioner, and in same resolution undertook to charge plaintiff with 
$2,885.05, being the difference between the interest received by plaintiff 
and that which defendant charges he should be chargeable with. 

The plaintiff excepts because the referee and court refused to fix his 
compensation as upon a q m n t u m  meruit basis, claiming $250 per annum. 
This exception cannot be sustained. 

The charter of defendant plainly creates the office of sinking fund 
commissioner, and authorizes the board of aldermen to fill it. The term 
is fixed at  six years and the co~npensation is to be dctermined by the 
board. 

The position filled by plaintiff was not of a temporary character, and 
the duties were continuous and not intermittent. The incumbent was 
required to perform continuous public service for a definite period and 
of a very responsible character. It had all the elements and 
characteristics of a public office as distinguished from a mere (663) 
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Boitnm r. Gor nssoKo. 

public employment. I ?  A. arid E. Ann. Cases, 452; Burnhill u. 
Thompson, 122 N. C., 493. Being a public officer, we think the over- 
whelming weight of authority precludes a recovery for compensation 
based upon a cluanntzcm merzcit. 

A public officer is not er~titlcd to payment for duties imposed upon 
him by statute, in the absence of an express provision for such payment. 
25 Cyc., 449. I n  1 Dillon on Mun. Gorp., 731, i t  is said: "There is no 
such implied obligation on the part of municipal corporations and no 
such relation between them and officers which they are required by law 
to elect as will oblige them to make conipcnsation to such officers urilcss - 
the right to i t  is expressly given by law, ordinance, or by contract. 
Officers of a municipal corporation are deemed to have accepted their 
office with knowledge of and with reference to the provisions of the 
chartor or incorporating statute relating to the services which they may 
be called upon to render and the compensation provided therefor. Aside 
from these, or some proper by-law, there is no implied assunlpsit on the 
part of the corporation with respect to the services of its officrrs. In the 
absencc of express contract, these determine and regulate the right of 
recovery, and t h e  amount." Many cases are cited in thc notes in support 
of the text. 

This rule has been applied to officers of private corporations. @ah0 
v. 12. R., 147 N. C., 20; Chiles v. Mfg.  Go., 167 N. C., 574. 

The judgment of the Superior Court upon plaintiff's appeal is 
Affirmed. 
The costs of plaintiff's appeal will be paid by plaintiff. 

The exceptions of the defendant are based upon two propositions: 
I. That the plaintiff should be charged with $2,885.05, being tlie 

difference in  interest which plaintiff received upon the sinlriiig fund and 
which he sl~ould have earned thcreon. 

This matter is very largely one of fact. The referee finds that plain- 
tiff has h e n  diligcnt and faithful and at  all times exercised due care and 
discretion in regard to the management of the sinking fund, and that 
he has faithfully and honestly accounted to his successor for the whole 
of said fund and all interest thereon which came iuto his hands or ought 
to have been received by him on the same. 

Wa find nothing in tlie rccord to justify any other conclusion. 
2. I t  is contended that the board of aldermen did not fix any compen- 

sation, and, therefore, plaintiff can recover nothing for his serviccs. 
On August 3, 1914, the aldernieir adopted the following rcsolutiou: 

"That said commissioner be charged up with interest heretofore 
(664) unaccounted for and which could reasonably have been earned in 

715 
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the sum of $2,885.05. That said commissioner be allowed a salary 
of $100 a year for the period for which he has been commissioner 
of the sinking fund, together with interest on such yearly salary at  the 
rate of 4 per cent per annum, such salary with such interest amounting 
to  $2,144.90, leaving an  interest balance due to the city of Goldsboro 
of $740.11." 

I t  is contended that this resolution does not fix any compensation. We 
think it does fix the salary or compensation of plaintiff at $100 per an- 
num, with 4 per cent interest annually. 

The fact that the aldermen undertook to charge plaintiff at same time 
and in same resolution with interest that he cannot legally be charged 
with does not alter the case. I t  was their duty to fix the compensation, 
regardless of the amount of interest plaintiff is chargeable with. That 
is  a matter to be determined by the courts in case of a difference. 

We think the judge erred in changing the rate of interest from 4 to 6 
per cent. That is a part of the compensation fixed by the board of alder- 
men, and is  supposed to have been considered by them in fixing the 
compensation. We think the judgment also inadvertently allows interest 
on interest, which is erroneous. 

The cause will be remanded to the Superior Court with instructions 
to enter judgment in accordance with this opinion. 

Modified and affirmed. 
The costs of defendant's appeal will be paid by defendant. 

Cited: S. v. Wood, 175 N.C. 820; Credit Corp. v. Boushall, 193 N.C. 
607; Grimes v. Holmes, 207 N.C. 299; Carolina Beach v. M k t z ,  212 
N.C. 583; Reed v. Madison Coufity, 213 N.C. 147; Sams v. Comrs. of 
Madison, 217 N.C. 285; Hill v. Stansbury, 223 N.C. 195; Stansbury v. 
Guilfor~? CPoudy, 226 N.C. 46. 

KITTY H. DREWRY v. RALEIGH SAVINGS BL4NK AXD TRUST 
CONPARIP' E r  AI .~ .  

(Piled 30 May, 1917.) 

1. Appeal and Error-Widow's Pear's Support-Evidence-Statutes. 
Where a widow's year's snpport has been allotted (Rev., sec. 3104), and 

the judgment of the clerk (Rev., sec. 3107) appealed from, and the court 
after passing upon the amount allowed changes that theretofore made, the 
Supreme Court on apgeal will not reriew the facts found, when there is 
sufficient evidence to support them. 

719 



I N  THE SUPREME C O U R T .  [I73 

2. Statutes-Widow's Year's S u p p o r t E q u i t y .  
The proceedings to allot a year's support is statutory and without a n  

element of equitable jurisdiction. Revisal, sees. 3104, 3107. 

3. Statutes-Widow's Year's Support-Wills-Dissents-Equity. 
The "rights" and "estate" referred to in the statute, Revisal, sec. 3080, 

allowed to the widow dissenting from her husband's will, is the right to 
a year's supporc, together with a child's allowance, and her estate is her 
dower interest, and both rest by statute without equitable cognizance, 
except when equity may be invoked to enforce her legal rights. 

4. Statutes-Widow's Pear's Support-Jury-Trials. 
When the widow's right to a year's support is admitted, the amount ig 

a question of law arising under the statute, and the statutory method 
must be pursued, which does not require a trial by jury ; and especially so 
when no objection thereto is duly taken or demand therefor aptly made. 

5. Statutes-Widow's Yeas's Support-Minor Children-Allowance. 
Where a year's support is made for the widow and minor children i t  

should be allowed to the widow, who is charged with the support of the 
children, and the increase of the allowance made in such instances is for 
that  purpose. 

6. Statutes-lX7idow's Year's Support-Allowance-Discretion-Abuse. 
Where the estate of the deceased husband is large, left in good condi- 

tion, with annual income of $38.000. a n  allowance of a year's support to  
the widow of $12,500, who has a minor son, less the value of the household 
furniture, is held not an abuse of the Superior Court's discretion which 
the Supreme Court will review. 

( 6 6 5 )  SPECIAL PROCEEDING f o r  the  allotment of a year's support  under  
Revisal, sec. 3104 et seq., i n  t h e  Superior  Cour t  of WAKE, upon  

appeal  f r o m  t h e  clerk, b y  Devin, J., a t  M a r c h  Term, 1917. 
F r o m  t h e  judgment rendered the  defendants the Wachovia B a n k  a n d  

T r u s t  Company, general guard ian  of J a m e s  G. Hanes,  Jr., a n d  Joseph 
B. Cheshire, guard ian  ad litem of J o h n  C. Drewry,  Jr. ,  -appeal. 

Marnning & Ritchin  f o r  plaintiff. 
Murray Allen, Francis A. @ox for defendants. 

BROWN, J. T h e  record discloses t h a t  the  petitioner is t h e  widow of 
J o h n  C. Drewry,  who died on  2 October, 1916, leaving a will, f r o m  which 
she dissented. This  special proceeding was  instituted for  t h e  allotment 
of a year's support. 

T h e  judgment by  the  clerk, a s  authorized i n  section 3107, Revisal, w a s  
entered. T h e  order to  the  sheriff was  issued t o  summon a justice of t h e  
peace a n d  two indifferent persons qualified a s  jurors. They  heard  testi- 
mony, examined witnesses, informed themselves a s  to  the  net  annual  in- 
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come of the deceased for the three years prior to his death, and the con- 
dition of his estate, and made their report to the clerk of the court. They 
allowed petitioner certain articles of household furniture, found the net 
annual income of the deceased for three years prior to his death to have 
been in excess of $35,500; that his estate was large and in good condi- 
tion, and allowed the petitioner $15,000 for the support of herself 
and family. Exceptions were filed by the several defendants. The (666) 
clerk heard the exceptions, examined witnesses, confirmed the 
report as to the valuation of the furniture allotted to petitioner, and 
reduced the allotment to her to $8,000. The petitioner and defendants 
excepted and appealed. Judge Devin, holding the courts of the district, 
heard testimony, examined witnesses as to the net and annual income and 
the condition of the estate of deceased and as to what would be a reason- 
able amount to allow the petitioner for the support of herself and family. 
The evidence is set out in the record. His Honor found the facts and 
rendered the judgment set out in  the record, allowing the petitioner 
$12,500, to be reduced by the value of the furniture allotted. To this 
judgment the guardian ad litem of John C. Drewry, Jr., and the 
guardian of James G. Hanes, Jr., appealed. 

The contentions of the defendants, appellants, are as follows: 
1. This court has jurisdictiou to review all the evidence in this case 

for the purpose of deciding whether the allotment of $12,500 is proper 
under the provisions of the statute, Revisal, sections 3103 and 3110. 

2. I f  issues of fact were raised by the appeal from the clerk's order, 
i t  was the duty of the clerk to transfer the case to the civil-issue docket 
for trial by jury, and the court was without jurisdiction to find the facts 
and render judgment. 

3. Upon review of all the evidence, it will appear that the allotment of 
$12,500 is excessive. 

4. The findings of fact by the court are not supported by sufficient 
evidence. 

5. I f  the amount to be allotted is a matter of discretion, there has 
been an abuse of discretion in this case. 

6. The court should have ordered an appointment of the amount 
between the widow and her minor son. 

There is an abundance of evidence to support the findings of the 
judge, and that being so, this court will not review the facts. Cox 11. 

Jones, 110 N.  C., 309; Creed v. Marshall, 160 N.  C., 394; Travers v. 
Deaton, 101 N. C., 500. 

The contention that the allotment of a year's provision is an equitable 
proceeding, and that, therefore, this court will review the facts, cannot 
be sustained. 

721 
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There are very few actions or proceedings, even of an equitable char- 
acter, in which m? undertake to review the findings of fact where  up- 
ported by evidence. We sometimes do in preliminary injunctions, but 
in those matters, if the judge below has found the facts, we adopt them 

if supported by evidence. 
(667) I3ut this is not now a proceeding of an equitable chamctrr. It, 

is purely statutory and regulated and given by the statute law, 
just as assignments of dower and the setting apart of a homestead and 
personal exemption. 

When a widow dissents froni the will of her husband (3080, Revisal) 
she "s4iall have the same rights and estates in the rcal and personal 
property of her husband as if he had died intestate." The estate rc- 
ferred to is dower; the rights referred to are the year's support and 
child's part as a distributee. Thcsc are all legal rights, cnforcible at 
law, and not cognizable in a court of equity. I t  may be that occasion 
may require that to enforce her legal right she may be required to invoke 
the powers of equity; but her rights are simply rights at  law. Her 
special proceeding to have hcr dower allotted is at law. Efland v. E/- 
land, 96 N. C., 488; Tate  v.  P o w ,  64 N. C., 644; Pa~ton, v. Allison, 109 
N. C., 674; ibid., 111 N. C., 429. 

The dcfendants were not entitled to a jury trial upon the appcal to the 
judge. 

I n  the first place, the statute docs not provide for a jury trial. Strictly 
speaking, in this kind of a proceeding issues of fact are not raised by 
pleadings. The right to  a year's support being admitted, thc amount to 
be allowed is only a question of fact, and must be determined in the 
manner directed by the statute. The procedure in this proceeding is 
identical with that approved i n  Mann v. Mann, 91 S. E., 355. 

I n  the second place, if defendants were entitled to a jury trial, they 
waived it by making no demand for it and by submitting no i s s ~ m .  A 
party to an action cannot be heard to demand a jury trial after the facts 
arc found against him, when he has offered evidence and submitted to a 
trial by the court without objection. 

There is abundant evidcnce to support the findings, and the amount 
allowed by the judge does not show any gross abuse of discretion. 

The estate of the deceased is very large, the aii~iual income $38,000, 
and the amount allowed is well within the statutory limit. 

The total allowance was very properly made to the widow and none to 
the minor child. The allowance is for her benefit and support, as she is 
charged with the care and support of her child. 

The fact that there are children is only a reason for increasing the 
allowance made to the widow. I n  r e  Hayes, 112 N. C., 76. I n  liimball 
v. Denning, 27 N. C., 418, this Court said: "Until the case of Cox v. 
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Brown, 5 Ired., 194 (27 N. C., 194), was brought up at the last term, 
we had never heard that anybody supposed that if a widow died her 
creditors or children were entitled to cIaim out of the husband's estate 
as much as would have supported her for a year if she had lived. I t  
seems to us to be a complete perversion of the act which makes 
provision for the temporary maintenance of the widow and her (668) 
family. . . . All this shows that the purpose was to make provi- 
sion for the pressing wants of the widow personally and to enable her 
a t  that mournful juncture to keep her family about her for a short 
season, and prevent the necessity of scattering her children abroad until 
time were allowed for selecting suitable situations for them." 

Affirmed. 
The costs of this Court will be paid by the Raleigh Savings Bank and 

Trust Company, executor of the estate of John C. Drewry, out of the 
funds.in its hands belonging to John C. Drewry, junior, and James G. 
Hanes, junior. 

C'ited: I l o l l m d  v. Henson,  189 N.C. 743; Electric Co. v. Light Co., 
197 N.C. 770 ; T r u s t  Co. v. Waddel l ,  234 N.C. 459. 

E. P. REAI)E v. CITY O F  DURHAM. 

(Piled 30 May, 1917.) 

1. Constitutional Law-Amendments-Statutes - Elections - Approval- 
Prospective Effect. 

While to amend the Constitution of the State it is necessary for the 
voters to approve the proposed amendments to be submitted to them, it 
is likewise necessary to the validity of the election that the Legislature 
enact the proposition to amend into a statute by a three-fifths vote of each 
branch; and the constitutional provision that they be submitted "in such 
manner as may be prescribed by law" includes within its intent and mean- 
ing the time at which the amendments will be effective, if approved, the 
Constitution being silent on this point. Constitution, Art. XIII,  see. 2. 

$3. Same-Governor-Result Declared. 
Under the general election laws of 1916 the Board of State Canvassers 

are not authorized to declare the result of an election for Governor, leav- 
ing this to be done, under the provisions of Constitution, Art. 111, see. 3, 
by the Speaker of the House in the presence of a majority of both branches 
of the Legislature, then to be certified to the Secretary of State and 
incorporated into the organic law, with further provision of Revisal, sec. 
5326, as to the time the Legislature shall act, etc.; and where a valid act 
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submitling propoard roilstitutioi~nl an~endments to the voters fises a later 
dale than the election for their effectiveness, and provides thilt the vote 
thercou Be tal<rn in accordance v i t h  the general election law of 1916, for 
Governor, which n~etliod has been complied with, the Constitution and 
statutes contemplate that the ainendrne~lts shall take effect beyond the 
time fired for the election: and the fact that  the ballots were silent on 
this point will not change the time from that declared by the act. 

3. Constitutional Law-Amenclrnents--l'rospectivc Effect-Election-Bal- 
lots-Imterprrtation-Prebun1ption. 

Where proposed arueadments to  the Constitution, under a valid statute, 
have been snbmil ted to the voterq, the amendments to take effect on a day 
at'tcr the time of the election, the h c t  that this provision by the Legisla- 
ture did not ap1)car upon t h ~  ballots cast will not defeat the legislative 
r~quirement ,  when it appears that  i t  was necessary for the voters to refer 
to the statute in order to unclerstiind their ballots, and imlple provision 
had been therein madp 2nd carried out to disseminate among the people, 
by printed matter, fnll information as  to nature of the act and the tirne 
the amendments would go into effect. 

4. Constitutional Law-Statutes-Legislative Interpretation-Courts. 
The cwnrts brill reqrrd with deference an interpretation of the Constitu- 

tion by the Iegisliltive branch of the State Covcrmmnt and in doubtful 
cases will follow it, unless plainly the wrong one. 

(669) CIVIL ACTION tricd before Kerr, J., at April Term, 1917, of 
I~URHAM. 

This is an action brought by plaintiff, as a resident and taxpayer of 
tho city of Durham, to enjoin the issuc of bonds for the purchase, or 
construction, and maintenance of a system of water-works by said city 
for the purpose of supplying its inhabitants with water. The act of 
the General Assembly authorizing the issue of bonds for the purpose 
aforesaid was ratified on 9 January, 1917. The plaintiff allegcs that 
the act is void because it was passed after the amendments to the Con- 
stitixtiorr of the State, which were adopted by the people at the election 
held on Tuesday, 7 November, 1916, had become of full force and effect, 
the contention being that the an~endments took cffect on the day of thcir 
adoption by the people, and when adopted, and that, this being so, the 
Legislature was forbidden to pass the act authorizing the issuc of bonds 
by the city of Durham for the purposes therein set forth. There arc 
other grounds stated upon which the appellee, city of Durham, contends 
that the act is a valid exercise of legislative power, but, as we will decide 
the case upon the single ground that the amendments wcre not in force 
at the tirne the act in question was passed, i t  is unnecessary to consider 
the others, and they are, perhaps, too iniportant to bc examined and 
passed upon before they are so directly and squarely presented that their 
decision will be absolutely essential. 
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KEADE 7;. 1) UltH A X .  

The Constitution of the State provides in Article SIIIL, see. 2 :  "No 
part of the Constitution of this State shall be altercd unless a bill to 
alter the same shall have been agreed to by three-fifths of each house of 
the  General Assembly, and the amendment or amcndmelits so agreed to 
shall bc submitted a t  the next general election to the qualified voters of 
the whole State, in such a manner as may be prescribed by law. And in  
the event of their adoption by a majority of the votes cast, such amcad- 
nient or amendments shall become a part of the Constitution of the 
State." 

IJnder this provision of the Constitutioil the General Assembly, (670)  
at the Session of 1915, and on 9 March of that year, passed, by a 
three-fifths vote of each house, an act to submit cc~ ta in  alterations or 
amendments of the Constitutioii to the people for adoption, which, in 
substance, at  leaat, if not literally, are as follows: 

' c .  I. By adding at  thc end of Article I I  a new section, to wit: 
"SEC. 29. The General Assenibly shall not pass any local, private, 

or special act or resolution : 
"Relating to the establishment of courts inferior to the Superior 

Court; relating to the appointment of justices of the peace; relating 
to health, sanitation, and abatement of nuisances; changing the namm 
of cities, towns and townships; authorizing the laying out, opening, 
altering, maintaining, or discontinuing of highways, streets, or alleys; 
relating to ferries or bridges; relating to  tonn navigable streams; rrlating 
to cemeteries; relatirig to the pay of jurors; erecting new townships\ or 
changing township lines, or establishing or changing the lines of school 
districts; remitting fines, penalties, and forfeitures, or refunding moneys 
legally paid in60 the public treasury; regulating labor, trade, mining, or 
manufacturing; extending the time for the assessment or collection of 
taxes or otherwise relieving any collector of taxes from the due perform- 
ance of his official duties or his sureties from liability; giving cfiect to 
informal wills and deeds; 

"Nor shall the General Assembly enact any such local, private, or 
special act by the partial repeal of a gencral law, but the General Assem- 
bly rnay a t  any time repeal local, private, or special laws enacted by it." 

The above was the first amendment proposed for adoption by the 
people. 

The second of the amendments provided for the passage of general 
laws for the selection of emergency judges of the Superior Courts, and 
the third amendment for the enactment of general laws concerning 
chartering and organizing all corporations, and for amending, extending, 
and forfeiting of all charters, with specified exceptions; and for altering 
or repealing such general laws, or special acts, where permitted at any 
time; and further, by the amendment, the Legislature was forbidden to 
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create corporations, or extend, alter, or anlend their charters by special 
legislation; except in thc cases cnumerated thcrcin. 

The fourth of these amendments was as follows : 
"It shall be the duty of the Legislature to provide by general laws for 

the organization of cities, towns, and incorporated villages, and to 
restrict their power of taxation, assessment, borrowing money, 

(671) contracting debts, and loaning their credit, so as to prevent abuses 
in assessments, and in contracting debts by such municipal corpo- 

rations." 
Thc act further provides, omitting immaterial parts: 
SEC. 2. That the several amendments to the Consltitution herein- 

before set forth as numbered from 1 to 4, inclusive, respectively, shall 
be and arc hereby submitted to the qualified voters of the whole State 
at  the ncxt general election as separate amendments1 to the Constitution, 
all arncndrnents proposed under each number respectively being regarded 
as one amendment. 

c 3. That the said scveral proposed amendments shall be desig- 
nated on 011~ ballot by their appropriate article and section numbers, 
and also by their appropriate descriptive titles, and as so designated on 
said ballot shall be consccuti~ely numbered in the manner and form 
hereinafter set forth. 

SEC. 6. That, except as herein provided, the election upon the sev- 
eral amendments herein designated shall be conducted in the same man- 
ner arid under the same rules and regulations as provided under the laws 
governing general elections and i n  force at  the time of said general 
election at which these amendments shall be submitted. The said elec- 
tion shall be held and the vo5tes returned, compared, counted, and can- 
vassed, and the result announced, under the samc rules and regulations 
as are in force at  the gencral election in the year 1916 for returning, 
comparing, counting, and canvassing the votes for Governor; and if 
the majority of the votes cast be in  favor of any amendment, it shall be 
the duty of the Governor of the State to ccrtify said amendment under 
the seal of the State to the Secretary of State, who shall enroll the said 
amendment so certified among the permanent records of his office. 

SEC. 7. That a t  least six months prior to the said election the Secre- 
tary of State shall cause to be printed not less than 500,000 copies of 
the amendments to be submitted at the said election, in one pamphlet, 
together with a copy of the Constitution as it now stands, and a form 
of ballot, including number, title, description, and instructions to voters 
as shown hereinbefore; and that at  least 1,000 of said pamphlets shall 
be forwarded within thirty days after publication to tho register of deeds 
of each county in the State for distribution; and that the remainder of 
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said pamphlets shall be distributed under the superrision of the Governor 
and Secretary of State. 

SEC. 8. Each amendment on which tlie number of affirmative votes 
shall exceed the number of negative votes shall becoine a part of the 
Constitution; and any amendment so adopted shall take effect on the 
second Wednesday after the first Monday in January in the year 1917. 
Any provision of the amendments passed and submitted by this 
Geileral Assembly and so adopted by the qualified voters incon- (672) 
sistent with or in conflict with any provision of the present 
Constitution shall be held to prevail. 

SEC. 9. All laws and clauses of laws in conflict wlth the provisions 
of this act arc hereby repealed. 

SEC. 10. This act shall bc in force from and after its ratification. 
The amendments were submitted, as required by the act, a t  the gen- 

eral election in  November, 1916, and all of them were adopted by the 
people. 

The rules and rcgulations of the general election law of the State in 
forcc in November, 1916, for returning, comparing, counting, and can- 
vassing the votes for Governor provide that the Board of State Can- 
vasscrs shall estimate the votes cast for officers of the Executive Depart- 
ment frcm the abstracts returned to thc Secretaiy of State, and shall 
publish a statement of the result, but only for public information, and 
i t  shall not have the cffect of determining who has been elected to the 
particular office of that department of the Government, but the election 
of such officer shall be ascertained and declared according to sectiou 3 
of Article 111 of the Consbitution, which provides that the returns for 
Governor and other executive officers shall be sealed up and transmitted 
to the Speaker of the Housc of Representatives, who shall open and 
publish the same in  the presence of a majority of the mcmbcrs of both 
Houses of the Gencral Assembly, and the pcrson having the highest 
number of votes shall be declared to h a ~ ~ e  been duly elected, with a pro- 
vision for settling contested elections. The statute, Revisal of 1905, 
see. 5326, as subsequently amended, enacts the provisions as contained 
in  Article 111, sec. 32, of the Constitution, and provides, further, that 
on the first Tuesday after the convening of the Gencral Asscmhly, and 
after an elcction of executive and certain other officers mentioned, the 
Senate and House shall meet in joint session in thc hall of the House 
of 12eprescntatives7 a t  11 o'clock in the forenoon, when and where the 
Speaker shall proceed, in compliance with the Constitution, to open and 
publish the vote for Governor, and said other officers, cast at the last 

election, and the result thereof. Whereupon the Governor 
shall take the oath of office. 
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This method of ascertaining and declaring the result of the vote for 
Governor was exactly pursued in  respect to that of determining and 
declaring the passage of the amendments, as provided by section 6 of 
the act under which the amendments were submitted to the people for 
ratification or rejection, and the said rewlt was duly certified by the 
President of the Senate and Speaker of the House of Representathives 

under their hands, the proceedings for ascertaining the result of 
(673) the vote upon the amendments having taken place in the hall of 

the House of Representatives on Tuesday, 9 January, 1917, the 
Legislature having convened on the Wednesday beforc that date, that is, 
on 3 January, 1917. The amendments, thereforc, were duly and regu- 
larly adopted according to the Constitution and the statutc. of 1915 
enacted i l l  pnrsmmcc thereof. 

The particular act now being considered is attacked upon several 
grounds, but they all depend upon the question whether the new amend- 
ments took effect on 7 November, 1916, or on Wednesday, 10 January, 
1917. I t  is taken for grar~ted, and conceded in thc pleadings and tax, 
that if the bonds will not be void on the special grounds stated, then 
they are valid, there being no other objection to their validity. We, 
therefore, have before us in this case for decision the clcar-cut qu~stioii, 
as to wlicn thc rccent constitutional amendments became of full force 
and effect. 

The Court was of the opinion, and so decided, that the amendments 
were not in force until Wednesday, 10 January, 1917, and as the Durham 
statutes were passed before that day, viz., on 9 January, 1917, they are 
valid enactments. He  also upheld them on other grounds which we 
need not state here. 

Judgment was entered for the defendant, refusing the injunction, and 
the plaintiff' appclaled. 

W i l l i a m  Q. l3rarnha.m for plaintiff. 
,T. L. Morehend for defendant.  

WALKER, J., after stating the case : Tl~eve are scveral caws now beforc 
us, on appeal to this Court, which present the same question as the one 
which counsel agree as thr decisive one in this record. They llaw been 
argued orally before a s  by rounscl. Messrs. A. G. Mangum for de- 
fendant in 12an7cin v. Gaston County ,  post, 683, and J .  I;. Morrhead for 
defendant in this case, who couteiided that the a~rlcndmcnts did not take 
effect until 10  January, 1917, and by Mr. John G. Carpenter for the 
plaintiff in the 12an7iin caw, who with equal coiifidencc asserted that 
they were of fnll force arid ~ f h t  on 7 November, 1916. These argll- 
ments were able and exhaustive of the subject, and have aided ns greatly 
in  coming to a satisfactory conclusion. The question has also been 
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argued in briefs by other counsel, Mr. W. G. Bramham in the Durham 
case, Messrs. Manning & Kitchin and Charles M. Malone for defendant, 
and Mr. J. F. Henderson for the plaintiff, in  H i g h w a y  Cornmission v. 
Malome, post, 685, by Messrs. Squires & Whisnant for defendant, and 
Mr. J. T. Pritchett for plaintiff, in  Richardson v. CaZdwelZ 
County, post, 685. Messrs. Winston & Biggs, at  their request, (674) 
were permitted to appear as amic i  curice, as they represented 
other parties interested in this question, and they have also filed a brief. 
The arguments, pro and con, have been of a high order, and worthy of 
the important and far-reaching question involved. We are informed 
that there are between four and five hundred acts passed between 3 Janu- 
ary, 1917, and 10 January, 1917, depending for their validity upon our 
decision. Having carefully examined the case, with the aid of the oral 
arguments and briefs, we are now ready to state our decision and the 
reasons which have led us to it. 

No one can read Article XIII, see. 2, of our Constitution without 
concluding a t  once that no alteration is permitted by it without the 
joint action of the Legislature and the people. ~ m e n d m e n t  of the 
organic law of the State does not depend upon a popular vote alone, 
but before the people have a right to express their choice as to whether 
or not there shall be a change the Legislature must by a three-fifths vote 
of each house thereof consent and urovide that the amendment shall be 
,submitted to the people "in such manner as may be prescribed by law." 
The Constitution itself does not declare when, or a t  what particular 
time, an amendment submitted to the voters and adopted by them shall 
take effect. I t  does provide, i t  is true, that in the event of adoption the 
amendment shall become a Dart of the Constitution: and if th& was all 
that is  said in that instrument, it might well be argued that the amend- 
ment would take effect at  once, or a t  the very time of its adoption, which, 
as contended by the plaintiff in  this case, and those in  the other cases 
before us who concur with him, must mean at the time when all the 
votes have been cast, and before they are counted. They can't say that 
it means "when all the votes have been cast and have been counted and 
the results ascertained and declared by the poll-holders, or the local 
board of elections, for the latter procedure will consume time, as returns 
may be delayed and other hindrances encountered, which may postpone 
the final count for some considerable time, and it may be added, if the 
operation of the amendment can be postponed until the final count, when 
there is delay, so that the amendment will not take effect for some time 
after the day of election, why may not the day when the amendment 
takes effect be postponed until the two houses of the Legislature have 
finally passed upon the returns made to the Secretary of State? I t  would 
seem that any argument which would sustain the former view should be 
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of equal weight in support of the latter. So the question is, whether 
thc amendments took effect when the polls were closed in the evening of 

7 November, 1916, or on the day fixed for that event by the act 
(675) providing for a vote of the people upon them. If thc Legislature 

must take part in  authorizing thc submission of the question to 
the people, why can't this be done in a modified rather than an absolute 
form? Three-fifths of each house of the General Assembly may be very 
willing to submit an amendfmcnt to a vote of thc people if it is to take 
effect a t  a certain time named in their bill, when they would not be 
willing to do so if the amendment must take effect on the day of the 
election, provided a majority of the voters have favored it. Therefore 
i t  i s  that the  Constitution provides not only for a three-fifths vote of 
each house, but also that the submission should take place only "in such 
manner as may be prescribed by law," and this nieans, no more or less, 
than that the Legislature may have complete control of the submission, 
which is not confincd to tho mere act of voting, but embraces all mcas- 
ures necessary to put in  force the will of the pcople as expressed at the 
ballot box. Thc power given to thc General Assembly to submit amend- 
ments to the people is a general and unrestricted one, in the sense that 
they may, without any limitation, preslcribe the method by which this 
shall be done-in other words, the procedure throughout, and from 
beginning to end. The time when the amendments should become effec- 
tive is as much a l~ai-t of the submission as the amendments themselves. 
No  one contends that if the provision as to the time thc amendments 
should take effect had been submitted as a part of the amendments 
and voted on by the people, it would be operative; but was this formality 
necessary when the people have virtually voted for this clause of the 
act?  Ample provision was made for the widest dissemination among 
the people of full knowledge as to the provisions of the entire act, as 
appears in these cases, and by the act itself. The Lcgislaturc provided 
for the distribution among the people of 500,000 copies of this act arid 
thc Constitution. The pcople well knew, whcn they voted for the arnend- 
ments, that they were not to take effect until 10 January, 1917. The 
terms of the amendments wrre not srt out in full i n  the official ballot, 
but only the briefest synopsis of them, and i t  was impossible for the 
people to know or understand what was submitted to them urrlecs they 
refcrred to the act for the information. IIow could they know how i t  
was proposed to restrict local, private, and special legislation, or to 
prevent delays in trials by providing emergency judges, or to grant 
special charters to corporations, or to grant such charters to towns, 
citics, and villages, without reading the act of the Legislature? So 
that when they voted for the amendments i t  was necessarily an approral 
of the time fixed for their taking cffcct. 
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The position that when the people voted for the amendments they 
thereby assented to the provision that they should take effect on 10 
January, 1917, is strongly supported by the recent decision of (676) 
this Court in  Keith v. Loc7chart, 171 N.  C., 451. 111 that case 
the question of ('stock lawJ' or ('no stock law" was submitted to the 
peoplc. The act required that if a majority voted against a stock law, 
a certain tax should be levied to lmild a fcnce around the countv: but 

u # 

this provision of the statute was not mentioned in  the submission, nor did 
i t  in any way appear on the ballots. The Court held that a majority 
vote against the stock law was, necessarily, a vote i11 favor of the ferice 
and the tax, although the latter was not submitked as a separate and 
distirrct proposition to be votcd on by the people, and therc was no 
rcfcrence to it on the ballots. That case was followed and approved in 
PCLisot~ L'. Comm., 171 N. C., 411. We said in the E'c~ison C ( X S ~ :  "At t h ~  
present term we have held, in Keith 11. Loc7ihar1, 270sf, 451, ihat the 
huilclinp, of a fence, around a county under thc circumstances as they 
appear in this case is not a necessary cxpcnse, and a votc of tile people 
is rcqnired to raise the means of taxation for paying tllc cost of it, but 
that a votc by the people of tbc county in favor of free range, or, as it 
is t e r m ~ d  in the statute, 'no stock law,' under the provisions of thc 
statute is equivalent to a vote for the tax, and confers authority to levy 
the tax." There was a dissenting opinion in Ii~ith's case, hut it did not 
extend to or affect that part of the decision, for, in respcct to it, the 
Court, as appears in  the report of the cases, was entirely unanimous. 
I t  seems to us that those cases are dccisive of the question we now h a w  
under consideration, or, at  least, arc very cIoscly analogous to this case, 
and sufficiently so to have great weight with us. 

But the rule of reason favors the construction of the Constitution that 
the Legislature could fix the time for thc amendrncnts to takc clfect. Can 
i t  bc supposed that i t  was intended to change the organic law by a mere 
vote of the people, the final result of which could not be oficially known 
until declared by the two houses in thc manner prescribed hy the Consti- 
tution? Iluring the long period between the elcctioll and the assembling 
of the Legislature we might be under the operation of an  important 
amendment, affecting vitally our inierests, without even knowing it, if 
the amenclinents take effect automatically when the ballots have all heen 
cast. I t  was to prevent such a resuli that the 1,egislature was ern- 
powered to prescribe completely the method of submission to the people, 
iizcluding the power to appoint the time when the amendments, if 
adopted, should become effective as a part of the Constitution. T l ~ e  form 
of the submission was substantially that the Legislature had passed the 
amendments to take effect on 10 January, 1917, and referred them to the 
people for th& adoption in this way. 
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(677) Hut it is useless to advance further argument in favor of thc 
proposition, as there is abundant authority to sustain the conten- 

tion of the defendant in  this case that the amcndrnents did not take effect 
until 10 January, 191 7. 

One of the first rules in construing constitutior~s, and it app1it.s to all 
written instrnments, is to ascertain the intention of the people i11 adopt- 
ing it. 6 Am. and Eng. Enc., 921, Ann. cases, 1915-Ii, p. 381. There 
can be no quc&on, we think, as to what was the intention of thc framers 
and the people in respect to this provision. 

I n  h a 1  v. People, 42 N. Y., 270, i t  appeared that several amendments 
to the Constitution weye submitted to the people, and among them one 
concerning the judiciary and another as to the time (1 January, 1870) 
fro~m which the amended Constitution should take effect. All the arncnd- 
ments were rejected except thc one concerning the judiciary, and it was 
held that, notwithstanding the rejection of the amendment as to the 
time, and all the others, the judiciary amendment took cffect from and 
after 1 January, 1869. The Court said: "By the 5th section of the 
14th article it was ~rovided that this Constitution shall be in force from 
and including the 1st day of January next after its adoption by t l ~ c  
people. This section related to the entire proposed Constitution, the 
judiciary article inclnded; and, had the proposed Constitution been 
adopted, would, of course, have determined the time when all its provi- 
sions would have taken effect. But that portion containing this provi- 
sion was, and it is, therefore, insisted by the counscl for the 
plaintiff that i t  never had any operation. But its insertion shows clearly 
that the convention intended that no part of the proposed Constituiion 
should take effect until that timr. The fact that the Legislature sub- 
mitted the judiciary article to a separate votc could not affect this in- 
tention. Those voting for the proposed Constitution, or any part of it, 
saw the time therein limited for its taking eflect, and must hare voted 
for it, or any part of it, in referencc to such time. To suppose that 
those voting for thc judiciary article and against the residue of the 
instrument intended that the former should take effect, if adopted, upon 
the announcement of the result, would be absurd. All must have under- 
stood that such parts, if any, as were adopted should take effect at the 
time prescribed, irrespective of what might be rejcctcd. This manifest 
intention of the framers of the article, and of those adopting it, controls 
the time of its taking effect. That time was 1 January, 1870, as to the 
provision in question." That Court, composed of some of the ablcst and 
most learned of the judges, one afterwards a justice of the Supreme 
Court of the United States, unanimously held, without the slightest 

hesitation or doubt, that even when the amendment as to time 
(678) was rejected, the clear intention of the Legislature which passed 
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the act of submission, and of the people, was that the amendments 
should take effect 1 January, 1870, and that this intent could be 
gathered from the statute and the vote of the people, including the 
manner of submission; and this shows that the case is directly in  point. 

I t  should be added that we have carefully examined the New York 
Constitutim, and find that its language in  regard to amendments is 
almost identical with ours, if not literally so. The provision is that an 
amendment shall be submitted ('at the time and in the manner pre- 
scribed" by the Legislature, and, when adopted, shall become a part of 
the Constitution. This provision was enacted in IS46 or earliel; and 
was in  force, it seems, when Real's case was decided. See American 
Constitutions (Ed. of 1894), vol. 2, p. 45 (Const. of New York, Art. 
X I I I ,  sec. 1) .  Another case to the same effect as Real's case is S. v. 
Kyle, 166 Mo., 287, where the Constitution was worded like ours, viz., 
that amendments should be submitted "in such manner as the General 
Aslsembly may provide," and that if a majority vote for the amend- 
ments "they shall be valid and binding to all intents and purposes as a 
part  of the Constitution." It alslo provided for a canvass of the vote 
just as ours does, and i t  was held that the amendments did not take 
kffect until the vote was canvassed and the result ascertained. The 
Court, quoting from and approving Red v. People, supra, said: "The 
result of the election showing the adoption of this article by a majority 
of the votes cast, must, within the meaning of the rule, be deemed its 
passage. The canvass of the votes cast by the various boards of 
canvassers as required by law, and announcing the result and certifying 
the same as required by law, is as much a part of the election as the 
casting of the votes by the eleotors. The election is not deemed com- 
plete until the result was declared by the canvassers as required by law. 
When the result was declared by the State Board ob Canvas)sers, the 
article was adopted and, under the rule, became operative a t  once, unless 
from the nature of the provisions themselves, olr those of some other law, 
i t  appears that it was to take effect at  some future period, or unless it 
clearly appears that the intention of the framers of the article, and of 
those by whom i t  was adopted, was that it should not take effect until 
some definite future time." 

Of like import is the case of Xewell v. State, 15 Tex. App., 56, where, 
by statute, a canvass of the vote was required to be made on the fortieth 
day a f t e ~  the election, no time being fixed by the Constitution for amend- 
ments to take effect. I t  was held that the amendments adopted by the 
people at  the election became operative when the returns were 
canvassed and the result declared, as this was the clear implica- (679) 
tion from the fact that a canvass of the vote was required. The 
same was decided in Ellis v. Cerburne, 35 S.  W., 495. And the case of 
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Cify of DuZulh v .  Duluth X t .  ii'luy. Co., 60 Minn., 178, is equally strong 
as an authority for the same position. The Constitution of that State 
provided that if it shall appear that a majority of the votes were cast 
for the amendment, "it shall be valid, to all intents a d  purposes, as a 
part of the Constitution," with a provision for ascertaining the result 
of the election '511 a manner to be provided by law." The Legislature 
provided for a canvass of the vote and a proclamation of the result, and 
i t  was held that the amendment did not take effect, at least until the 
result was ascertained by a canvasis of the vote. 

I n  X. 11. Kyle, wpm, the Court further said: "Now, in the abscliee 
of a canvass of the vote upon these amendments, courts having criminal 
jurisdiction had no means of ascertaining the result of the votc of the 
people upon them, whether adopted or not, and were simply groping in 
the dark as to whether or not felonies might be prosecuted by infornia- 
tion as well as by indictment, or whether, as the Constitution was before 
the amendment, grand juries were usually convened a t  e:xh regular 
term, or, under the amendment, they could only be convened except by 
an order of a judge of a court having the power to try and determine 
felonies, and we are satisfied that in order to avoid any embarrassment 
or complications that might arise under such circumstances, the Legisla- 
ture intended that the amendments should take effect and be o~erat ive 
from the time of the canvass of the votc therein." 

I n  Farrar v. Street, etc., Ry. Go., 149 Mo. App., 158, i t  is said : T h e  
general rule that constitutions and constitutimal amendments take effect 
upon their ratification by the people, unless otherwise provided in  the 
instrument itself or the resolutions submdtin,g them, applies to sovereign 
States possessing within themselves tho power to make and uninake 
constitutions." (Italics ours.) The text-writers are equally pronounced 
in stating this principle. "If by provision of statute the votc on a 
constitutional amendment is regulated by thc general election law of 
the State and, by such law, election returns arc to be canvassed by the 
Secretary of State and the result certified by him to the Executiw, to be 
proclaimed by him, a constitutional amendment that has been adopted 
by the necessary vote shall not take effect until such vote is canvassed." 
8 Cyc., 745. "When from all of the sevclral proposed amendments it 
clearly appeared that i t  was the intention of the Legislature, and was 
so understood by the voters, that such amendments should not take effect 
until a future date, and all but one of said amcndments were dcfeated, 

the one receiving the sanction of the votcs will not take effect 
(680) until such fnture date, though in itself it contained no such pro- 

vision." 6 Am. and Eng. Ene., 910. I n  none of the cases cited 
by those who contend that the amendments were i11 force 7 November, 
1916, was thcre any day fixed in the act submitting thc anlcndmcnts, for 
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them to take effect, and the language of the Constitution therein c m -  
strued mas substantially different from that in our Constitution. In 
Seneca: N in ing  Co., 82 Nich., 573, amendments by prior provision of the 
Constitution took effect on January 1st after the election in the fall. 
The time of the election was changed to the spring, and the Court held 
that the amendments took effect at once, as the clear intention was that 
the next Legislature pass l a m  to meet the object to be accomplished by 
the change, and if this was not so, there was no reason for making the 
change. There was nothing in iScholl v. B o w m a n ,  62 Ill., 321, to take 
the ease out of the usual rule. No time TTas fixed by the Legislature for 
the operation of the articles separately submitted. The Court in Boston, 
and Co2o. S. Co. v. El'der, 20 Col. ( 7 7  Pac. Rep., 238), merely held that 
she amendment took effect on the date of the Goyemor's proclamation, 
and the same may be said of City and County of Dent-er v. A d a m  Co., 
33 Col., 11-12. I n  the F l o ~ i d a  case (34 Fla., 500), which was an ad- 
6sory opinion of the Court to the Governor of that State, there was 
nothing in the Constitution or the statute to take the case out of the 
ordinary rule, and the Court so declared. 

We come now to the case of S. c. Campbell,  115 N. E.  Rep., 29, so 
much relied on by counsel to sustain the position that our amendments 
took effect from 7 November, 1916. I t  is not analogous to this case, as 
the language of the Constitution there construed is materially different 
from that now under consideration. I t  belongs to the class of cases we 
already 1las-e distinguished. 

The Constitution of Ohio provides absolutely that any amendment 
should take effect, or become a part of the Constitution, at the time 
of its adoption. The Court takes pains to state that, in  this respect, it 
differs from other State constitutions where language is used that does 
authorize the legislatures, in  the act of submission, to prescribe the time 
when the Constitution, or amendments thereto, shall take effect; and 
our Constitution is one of this kind. The only discretion given to the 
General Assembly of Ohio was to determine whether amendments should 
be submitted at a general or a special election. We rather think that 
8. v. Campbell, supra, -.hen properly considered, in all its bearings, is 
an  authority sustaining our conclusion. 

The case of Pember to~z  v. XcRae, 78 F. C., 502, would seem to be an 
authority for the position that the legislative body submitting the 
amendments may prescribe the time vihen they shall take effect. (681) 
But the question there was whether, in the absence of any time 
being fixed in the ordinance of submission, the Constitution of 1868 took 
effect at  the time of its adoption by the people, or when Congress 
approved it, and the former date was accepted as the time, there being 
nothing eke to prevent the application of the ordinary rule. We have 
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not overlooked S. v. Am. Sugar Ref. Co., 65 So. Rep. (La.), 742, where 
the Court said: "When the people, acting under a proper resolution of 
the Legislature, vote in favor of calling a convention, they are presumed 
to rat ify the terms of the call which thereby become the basis of the 
authority delegated to the convention." I f  the Legislature, i n  a call 
for a constitutional convention, can limit the subject which the conven- 
tion may consider, it would seem to follow that it may, a fortiori, pre- 
scribe the time when a constitutional amendment submitted by i t  shall 
take effect. 

I t  is a part of our legislative history that the act calling the Conven- 
tion of 1835 imposed certain restrictions upon the subjeFts to be con- 
sidered, which were tacitly assented to by its delegates under the lead 
and advice of that  eminent statesman and jurist, Judge William Gaston. 
The act of 1874-5, calling the Convention of 1875, also limited the sub- 
jects to be acted on, to which that body gave its tacit consent. And the 
act of 1913, submitting amendments, which were identical with some of 

u 

those now under consideration, Sxed the date for them to take effect. 
just as has been done in the present case. 

The last Legislature, it was said in  the argument, had passed four 
hundred and two (402) acts prior to 10 January, 1917, which mill be 
affected, one way or another, by the date on which the amendments took 
effect. We recite these facts to show that the legislative department of 
the Government has given a practical interpretation to this clause of 
the Constitution for many years, and while ~ v e  are not bound by it, but 
may construe i t  according to our notion of what was intended, the 
legislative view as to what it means will not be disregarded, but allowed 
i ts  proper weight. I n  Hedgecock 7;. Dacis, 64 N.  C., 650, Chief Justice 
Pearson, in referring to the meaning which the Legislature had, in a 
single instance, given to a section of the Constitution, said: "But sup- 
pose the matter to be doubtful; the General Assembly has put a con- 
struction upon this section which the Court does not feel at  liberty to 
depart from, unless it be clearly wrong." Where the practical construc- 
tion is opposed to the clear meaning, it will not be adopted, Stuart v. 
Wrightson, 56 N .  J. L., 126, though son~e courts, even in such a case, 
have given preference to the legislative view. Johnson 7;. Jokiet, efc. ,  

R. R. Co., 23 Ill., 202; Bingham 7;. Xiller, 17 Ohio, 446; Rogers 
(682) v. Goodwin, 2 Mass., 475; Stuart v. Laird, 1 Cranch (U.  S.), 

299. But this course may be considered as of doubtful wisdom or 
expediency. I t  is fairly well settled, however, that  "the legislative con- 
struction is, under certain circumstances, of no little importance in con- 
stitutional exegesis." 6 d m .  and Eng. Enc., 932; West River Bridge v. 
nix ,  6 How. (U.  S.), 507; Cooley c .  Board of Sl'ardens, 12 How. (U.  S.), 
299 ; Moers v. Reading, 21 Pa .  St., 1888 ; Burgess 7;. Pue, 2 Gill (Ind.  ), 
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11;  1~'aribauit 11. &isene7-, 20 Minn., 396; jack so^^ v. Washingion Courrty, 
34 Neb., 680. Chief Justice El l iot t  said substantially in Hooey  o. rViatc, 
119 Ind., 640, that while the Court was far from asserting that tho plain 
provisions of the Constitution may be broken down or overleaped by 
practical exposition, it did assert that where there are provisions not 
entirely clear and free from doubt, such an exposition is of great force, 
and it mas there thought to be controlling. I t  is not necessary, in this 
case that we should go so fa r  in our view, though we do not mean to 
discredit the opinion so ably cxprcssed and fortified by that Court, but 
merely to keep within the bounds of the case in  hand. The construction 
of the section now being considered has been uniform, and, in soch a 
case, we pay p e a t  respect and deference to the opi~rion as to its m a n -  
ing held and so expressed by the other tlepartmcnts of the Qovcmiment, 
and in doubtful cases will follow it, unless plain1,y the wrong one; artd 
this has been the usual course pursucd by the courts. 8 Cyc., 736, and 
cases in notes. Cohens v. Virg in iu ,  6 Wheat. (U. S.), 418, where Chief 
Just ice M a ~ s h a l l  said t l ~ a t  great wcight has always hem a t tad~t~d ,  and 
very rightly so, to contemporai~eous exposition by other drpartmtlnts. 

The rule generally accepted is well stated in 8 Cyc., 736, as follows: 
(i Contemporaneous and practical construction of constitutional provi- 

sions by thc executive and legislative departments of the Governmc~nt 
will be considered by the courts in passing upon constitutional ques- 
tions; and while they are not bound by such constructior~s, ~xcept  as to 
quostions of a discretionary character, they often yield to them as 
matters of policy; and in doubtful cases will follow such constructiori 
as of course, unless they are clearly erroneous." I n  P i t y  v. Adams Co., 
33 Cal., 1, the C'ourt said that a contcrnporaneous legislative construc- 
tion of a constitution, while not conclusive upon the conrts, is, never- 
theless, quite persuasive. I t  was held i11 Gill u. Comrs., I60 N. C., 176: 
"The construction of a statute by the officers charged with executing 
i t  is entitled to great consideration, especially if made by the highest 
officer in the executive department, or acted upon for many years, and 
should not be disregarded unless clearly erroneous." Sce, also, Board, 
etc., of W i n s t o n  v. Board, efc., of F o r s y f h  County ,  163 N. C., 404. 

We are, therefore, constrained to hold, not only by clear (683) 
precedent, but by a fair and reasonable construction of the Con- 
stitution, without the aid of it, and also by a proper yielding to the 
contemporaneous and continuous intcrpreta.tion of the Legislature arid 
the executive department of the State, that when the ameidments wcre 
submitted to the people last November the Legislature intended, and the 
people understood, that the question to be considered by the voters was 
not merely whether they should bc adopted and without qualification, 
but also whether, if adopted, they sl~ould take effect on 10 January, 1917 
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-the time when they should take effect being an essential and integral 
part of the question submitted to the voters. 6 Am. and Eng. Enc. 
(2 Ed.), p. 910. 

We may say generally, before closing this opinion, that the decisions 

\ which have been cited to show that the amendments took effect on the 
day of election, either when the polls were closed or when the vote was 
then counted, refer t o  cases where there was nothing i n  the Constitu- 
tion and act of submission to control the time of operation. Some of 
the expressions by the courts, even in t.hese cases, give decided color. to 
the belief that in  a case of this kind the decision would have been dif- 
ferent, and would have accorded with the views we have stated and the 
conclusion we have reached. 

The result is that there was no error in the judgment of the court. 
Affirmed. 

Cited: R a n k i n  u. G n s t o n  Counfy, 173 N.C. 684;  Ridmrdson  v. Cornrs. 
of Caldwell, 173 N.C. 685; Il'ooclall r .  Hiqkwuy Corn., 1 7 6  N.C. :388; 
Preernam v. Lide, 176 N.C. 433;  C'omrs. of T/Vilkes v. P m d e n ,  175 N.C. 
398;  Riddle v. Czcnaberland, 180  K.C. 327;  W c i t l s  21. [/lurnpiXI.e C'o., 1 8 1  
N.C. 1 3 4 ;  I n  r e  I t a r r i s ,  183 N.C. 63.2; B a y  u. Cornrs., 1 9 1  N.C. 783; 
Freeman v. B o a r d  of Elections, 217 N.C. 69; Valenlirle I;. Gill, Gornr. of 
Revenue, 223 K.C. 399; S. zl. E m e r y ,  224 N.C. 583; P e r r y  1,.  Slasc i l .  
237 N.C. 448. 

(15'iled 30 Map, 1015.) 

Roads and Highways-General Statutes-Local Laws-Prospective Aets- 
Bonds-Constitutional Law. 

Chaptcr 234, Laws 1917, reyuirinq that the proposition for issuing bonds 
for public roads shonld first bc ngprosecl at an election by a majority vote, 
is prospective in its efl'ect, and by s ~ ~ t i o i i  6% does not purport to repeal 
or modify local laws "en:lc,te:l for the purpose of constructing, altering, 
or improving thc public roads of x cowty." As to the time of the effective- 
ness of the conslitulion:~l amendments of 1916, see Rende v. L)LI~R(IT~~, ante ,  
668. 

Crvrr, ncrron-, tried before C7iw, J., at Spring Term, 1917, of GASTON. 
Plaintiff appealed. 

C a ~ p e n l e r  (6 C a r p e n t ~ r  f o r  plain t i ff. 
Mangum & R'ollz f o r  defendan/. 
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WALKER, J. This action was brought to enjoin the defendant, (684) 
through its board of commissioners, from issuing bonds to thc 
amount of $100,000 for the building of nccessary bridges in the county 
and funding and liquidating indebtedness contracted for that purpose. 
The court refused the injunction, and plaintiff appealed. 

The same question is raised in  this case, as to the time when the recent 
constitutional amendments took effect, as was presented in  Reade v. 
City of Durham, ante, 668. We there decided that they were not of 
force until 10 January, 1917, and the act of the Legislature authorizing 
the bond issue in this case was passed 9 January, 1917. This case, in the 
respect mentioned, is governed by that decision. 

I t  is contended that if the bond act is otherwise valid, the act of 1917, 
chapter 284, to provide for the issuing of bonds for the improvement of 
the public roads of the State requires that the issue of these bonds should 
first be approved at an election by a majority vote; but chapter 284 was 
evidently intended to be prospective in its operation, and does not pur- 
port to repeal or modify local acts. Section 62 of the act provides: 
"This act shall not be construed so as to repeal any private or local law 
enacted for the purpose of construction, altering, or improving the pub- 
lic roads of any county." The general rule is thus stated in Black on 
Interpretation of Laws, p. 117: "A local statute enacted for a particular 
municipality for reasons satisfactory to the Lcgislature is intended to  
be exceptional and for the benefit of such municipality. I t  has been 
said that it is against reason to suppose that the Lcgislature, in  framinq 
a general system for the State, intended to repeal a special act which 
local circumstances made necessary." I t  was said in Bramham v. 0 1 1 ~  

ham, 171 N. C., 196, adopting the quotation from Rlack on Interpreta- 
tion of Laws, supra: "It is established that where a general and a special 
statute are paslsed on the sanlc subject, and the two are necessarily 
inconsistent, i t  i s  the special statute that will prevail, this last being 
regarded usually as in the naturc of an exception to the former, C ~ c i l  r l .  
IIigh Point, 165 N. C., pp. 431-435; Comrs. v. Aldermen, 158 N .  C., pp. 
197-198; Dahnlce 11. The People, 168 Ill., 102; SEoclbeft v. Bird, 18 Ma., 
484, a position that obtains though the special lam precedes the general, 
unless the provisions of the general statute necessarily exclude sl~ch a 
construction. Rodgers v. U. S., 185 U. S., 83; Black on Interpretation of 
Laws, p. 117." 

This answers the points raised in defendant's brief. 
There was no emor in the ruling of the court. 
Affirmed. 

Cited: Reade u. Durham, 173 N.C. 673;  Richardson v. Gomrs. of 
Caldwell, 173 N.C. 685; 170ung 11. Da.z~is, 182 N.C. 203; Armstrong v. 
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Gomrs., 185 N.C. 408; Hammond v. Charlotte, 205 N.C. 472; Fletcher 
v. Cornm. o f  Buncombe, 218 N.C. 7 ; Cox v. Nrozun, 218 N.C. 355. 

S. A. RICHARDSON V. ROAR11 O F  COMA!IISSIONERS O F  CAInDWELL, 
COVNTY. 

(Filed 30 May, 1917.) 

(For digest, see Rcudc a. C i t y  of D r ~ r h a m ,  antc,  668, and Itankin v. Gaston  
County ,  ante ,  683.) 

CIVIL ACTION, tried before C a ~ t e r ,  J., holding the courts of the Six- 
teenth District, on 2 1  March, 1917, at  chambers. Plaintiff appealed. 

J. T .  Pritchett for plainti f .  
Squires d2 Whisnant and Mangum & Wobtz for drfendant. 

WALIIEE, J. This is  an action brought to enjoin the defendant from 
issuing bonds to the amount of $50,000, the proceeds to be used for 
repairing and improving the public roads of the county and building a 
county home, and other necessary county purposcs. I t  presents the 
same questions as were decided, at  this term, in  Reade v. City  of 0 2 1 ~ -  

ham, ante, 668; and Rankin 71. Gaston County, and is governed by those 
decisions. 

There was no error in Judge Carter's ruling sustaining the bond issue. 
Affirmed. 

Chited: R e d e  v. Burltam, 173 N.C. 673. 

HIGlIWAY COMMISSION O F  ELRIN T0WNSHIP .v .  C. N. MALONE & $0. 

(Filed 30 Mny, 1917.) 

(For  digest, see Rcwdc o. C i t y  of Durham, ante,  668.) 

CIVII, ACTION, tried before Shaw, J., at Spring Term, 1917, of BUN- 
COMBE. Defendants appealed. 

J. 3'. Hendren for p7aintiff. 
Charles N. Malone and Manning & Kitchin, for defendants. 

740 
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WALK=, J. This was a controversy submitted without action, under 
the provisions of the statute, to determine the vaIidity of certain bonds 
to the amount of $5,000, issued for public road and street purposes, by 
the highway conlnlission of Elkin Township, Surry County. The defend- 
ants contracted to purchase thc bonds, but tlwre being doubt as to their 
validity, the matter was submitted for the decision of the court upon 
facts agreed. 

The courts held that the bonds were valid, and entered judgment (686) 
acrordingly. The act authorizing the issue of these bonds was 
passcd 9 January, 1917. The single question stated for the opinion and 
judgment of the court is whether the recent amendments to the Constita- 
tion took effect on 7 November, 1916, or 10 January, 1917, it being thc 
same question decided, in Eeade v. City  of flu~ham, arde ,  668, which 
shows that the decision of the court in this case was correct, and this 
being so, we must affirm the same. 

Affirmed. 

Ciled: Reade v. Durham, 173 N.C. 673. 

WOFFOR1)-FAIN R: C'O. ET AL. r. hf. A. HAMPTON AND WITE. MATTIE J. 
IIAMPTON. 

(Filetl 30 May, 1917.) 

3 .  Vennc-Actions-Statntes-Rcsinellce of Parties-Lands. 
Revisal, see. -124, proridinq that the venue of causes of action shall be 

where the plaintiffs or defendants or any of them reside, is general in its 
tcrrns and subject to the ~ror i s ions  of Revisal, see. 419, subsec. 3, specify- 
ing the venoc for the recovery of real property or of a n  estatc or interest 
therein, or for the determination in any form of such right or interest, 
etc., shnlI be in the county in which the subject of the action or some part 
thereof is sitaated. 

2. Samc-Crcditor*~' Bill - Principal Relief - Deedr and  Conve~anees  - 
Fraud. 

Whcre tile n ife of a clebtor i i  mnde party defendant in a n  action in the 
nature of a creditors' bill in ordn. to set aside his deed to her for fraud 
and snbjrct the land to the siltisfaction of the demands of his creditors, 
the snit to establish the plaintifl's' claims will be considered as  incident 
to the essential and rontrolling purpose of setting aside the deed, and the 
venue governed hy Revisal, see. 419, requiring that  the suit be brought 
jn the county wherein the land, etc, is situated. 
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3. Corporations-Vcnu-Statutes-1)eeds and Conveyances-Fraud. 
Revisal, see. 422, is for the purpose of determining the residence of 

domestic corporations, and does not affect the question of the venue of 
an action in the nature of a creditors' bill to set aside a husband's deed to 
his land to his wife alleged to be fraud of the creditors' rights. 

APPEAL by defendants from Harding, J., at November Term, 1916, 
of CHEI~OKEE. 

I n  the case on appeal the question is stated as follows: "This was a 
civil action heard before his Honor, W. F. Harding, at November Term, 
1916, of Cherokee, upon the motion of the defendants for a ohange of 

venue under section 419 of the Hevisal. The suit was a creditors' 
(687) bill. The plaintiffs ask judgment against the defendants for. the 

amounts of their several claims and ask that a deed from the 
defendant M. A. Hampton to his wife, hlattie J. Haimpton, his co- 
defendant, be set aside on the grounds set out in the complaint. His 
Honor held that Cherokee County, which is the residence of two of the 
plaintiffs, is the proper venue, although the defendants live in  Clay 
County, and the land embraced within the deed attacked lies in Clay 
County, and declined to remove the case. To the ruling of the court 
that Cherokee County was the proper venue, and to its refusal to remove 
 he case to Clay County, the defendants excepted and assign same for 
error." 

W. M. Sxley, E. B. Norvell and M. W. Bell f o ~  plaintiff's. 
0. L. Anderson and Dillard d2 Hill for defendants. 

HOKE, J. This is an action in the nature of a creditons' bill, insti- 
tuted by several corporations as plaintiffs, two of them a t  least resident 
i n  Cherokee County, against M. A. Hampton and wife, Mattie J., seek- 
ing to establish their claims against the individual niale defendant and 
to set aside a deed for land executed by said defendant to his said wife, on 
the ground that the same was fraudulent and void as to creditors, said 
defendants being resident in the county of Clay and the land being sit- 
uate in that county. 

I t  is established that, under our present system of procedure in which 
the principleis of law and equity are administered in  one and the same 
court, a suit of this character can be maintained by creditors and with- 
out having first reduced their claims to judgment and issued ineffective 
execution thereon, as formerly required. Smith v. Summerfield, 108 
N. C., 284; Bank v. Harris, 84 N. C., 206. But, on the facts presented 
in this record, we are of opinion that the proper venue for prosecuting 
such a suit is in  the county of Clay, and that the defendantd motion for 
removal should have been allowed. 
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I n  Revisal, 1905, see. 419, subsec. 1, the portion of the statute on 
venue more directly relevant, it is provided that actions for the recovery 
of real property or of an estate or interest therein or for the determina- 
tion in  any form of such right or interest and for injuries to real prop- 
erty shall be held in the county in  which the subject of the action o r  
some part thereof is situated. And the general statute, after establish- 
ing a venue for this and other specified causes, in  section 424 enacts 
"That in all other cascs thc action shall be tried where the plaintiffs or 
defendants or any of them reside," etc. By the express terms of the 
statute, thcrefore, this- general provislion is made subject to the others, 
and under thc section localizing actions which affect real estate or 
determine any interest therein, this present suit, which, in  its 
controlling purpose, secks to declare that the feme defendant (688) 
holds no title to  the property undcr her deed, but that the same 
is owned by her husband, must be instituted in the county of Clay, where 
the real estate is situate. While the precise question does not seem to 
have been as yet presented in  this jurisdiction, there are many well con- 
sidered decisions elsewhere, on statutes similar to  our own, which directly 
approve the, position, Acker v. Leland, 96  N. Y., 383; Ca+dlemarr v. 
C'astleman, 184 Mo., 432; McDonald v. Amy, I 3 9  Ill., 123; Krolich v. 
Bulliely, 58 Mich., 407; Campbell v. Securities Go., 12 Col. App., 544; 
and the case in  this State of Council1 v. Bailey, 154 N.  C., 54, an action 
to enforce a specific lien on real property in  the nature of a mortgage, 
and Bridgers v. Ormond, 148 N. C., 375, an action to compel delivery of 
a deed held in  escrow on allegation of conditions performcd and which, 
in  effect, determined the ownership of realty, are in recognition of the 
principle. 

I t  i s  urged for plaintiff that, as the suit is to establish the claims of 
plaintiffs as well as to set aside the deed, thc action could therefore be 
maintained i n  Cherokce under section 424, two of the plaintiff corpora- 
tions having their residence in that county. While plaintiffs have an 
undoubted right to litigate and establish their claims in this suit, a r d  
their right t o  do so is sometimes referred to as a scuaratc action, i t  is 

v 

clcar that the action, in  its essential and controlling purpose, is to estab- 
lish the title in their debtor and to destroy that of the feme defendant. 
There is no other reason or justification for malting the latter a party, 
and as against the husband ,alone there would be no right of joinder in 
plaintiffs against him except as i t  grows out of their prayer to set aside 
this deed and the facts alleged i n  support of that position. As a matter 
of fact, some of the claims, being under $200, are not within the original 
jurisdiction of the Superior Court and could not be maintailled thew 
except for the common purpose of assailing the drcd. On the facts of 
this record, therefore, the suit to establish plaiiitiffs' claims may be con- 
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sidered as incident to the tmential and controlling purpose of setting 
aside tho deed, and should be so interpreted and dealt with in reference 
to our statute localizing the trial of actions affecting real property. We 
are refe~red by counsel for plaintiff to thc case of Baruch v. Long, 117 
N. C., 509, and to 5 Enc. P1. and Pr., 438, as authorities in support of 
their position, that a suit to set aside a deed for fraud is not oiw coming 
within the powers of our statute localizing actions as to r c d  cstatcJ. 
Baruch v. Long was a suit, among other things, to set aside a judgment 
lien, and was so decided on the ground that such a lien did not create 
an interest in the property within the meaning of thc statute, but it 
does not apply to a case of this kind, where the deed purports to convey 
the property to ferne defendant, and the main purpose is, as stated, to 

destroy her title. The citation to P1. and Pr. seems to be in direct 
(689) support of plaintiffs' position, but we cannot concur in the state- 

ment of that valuable and usually accurate publication that "a 
suit to set aside a fraudulent conveyance of land" is not within the 
constitutional and statutory provisions requiring that actions affccting 
interest in reality shall be brought in the county whew the land is situ- 
ate, assuredly not in reference to statutes as broad and inclusive as our 
own. And an examination of the authorities cited by the author, Vancle- 
f m -  v. Furman,  20 Texas, 333, and Bmch v. Iloezdon, 66 Gal., 187, and 
others will show that the decisions are on statutcs much more restricted 
in their terms. 

The section of our Revisal, 422, to which we were also referred, is 
only for the general plirpose of determining the residence of domestic 
corporations and must be construed in reference and subordination to 
other sections of the act establishing the proper venue for special classes 
of actions. 

There is error in the ruling of the court, and this will be certified, to 
the end that the defendants' motion be allowed. 

Error. 

Cited: Lumber Co. v. Lumber Co., 180 N.C. 14;  V a u g h n  v. Fallin, 
183 N.C. 321; Will iams v. McBacSen, 186 N.C. 3 8 2 ;  Robinson v. Wi l -  
liams, 189 N.C. 257; Bank v. Broadhursl, 197 N.C. 369; Watson v. 
King, 200 N.C. 9. 
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FRANK WAT,M) KT AL. v. W. 1,. WILSON. 

(Filed 30 May, 1917.) 

1. State's I~ands-Grants-Kcgularity. 
A grant is regular upon its face when the record discloses that i t  was 

duly rntercd and swveyed, and b o ~ ~ d s  for the purchase money filed as  
required by law, which was subsequently paid by the assignee of the surety 
of the purch:lser and issued to the one under whom a party to the eontro- 
versy claims title. 

2. Saine-Same Entry. 

Where thr  l~art ies  to a controrersy to recover lands claim under a senior 
and junior grant based upon the same entry, the latter may not claim that  
the l ~ n i l  was not open to entrr  a t  the time; and the oldest grant will take 
priority unless it is sncccmfully attaclied, which cannot be done collaterally 
for irreqularity or fraud. 

3. State's Lands-Grantb-Presulnptions - Collateral Attack - Pkaud - 
Trusts and Trustees. 

There is a presnmption that  a grant of State's lands, reqular on its face, 
is valid, required by law, has been talcen, and a senior grant may be at- 
tacked for fraud by a n  a d ~ e r s e  claimant, that being a matter for the State, 
his re iu~dy  being to have the grantep declared a trustee for his benefit. 

4. State's I~ands-Limitation of Actions--4dverse Possession-Diminutive 
EutcntColor-+rants-Deeds and Conveyances. 

0ccur)ation by a n  adjoining owner of a very small part of lands claimed 
by another, as  n fiftieth purl of an acre from a 640-acre tract, does not 
Iwesume sl~cll adverse possession of the larger tract as  will ripen title 
tinder color of a deed or grant, and the issue was, in this case, ~ r o p e r l y  
left to the jury under a charge of the court which was approved on appeal. 

CIVIL ACTION to recover certain lands tried at  September Term, (690) 
1916, of GRAHAM, before Ifarding, J., upon these issues : 

1. Are the plaintiffs the owners and entitled t o  tlie possession of tlie 
lands described in the complaint ? Answer : "No." 

2. I s  the defendant's possession of said land unlawful and wrongful? 
Answer : ( L N ~ . 7 7  

3. What damage, if any, are the plaintiffs entitled to recover? An- 
swer : 

4. I s  the defendant the owner and erltitlcd to the possession of the 
lands described in this answer? Answer : "Yes." 

From the judgment ~ n d e r e d ,  plaintiffs appealed. 

James H. Mcrrimon, J. S. Adom for pluintifjcs. 
Mart in,  Rollins Le. Wright f o r  defendant. 
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BROWN, J. This action is brought to recover damages for a trespass 
upon a certain tract of land described as Entry No. 6317, Grant No. 
8032, plaintiffs alleging that they are the owners in fee and in posses- 
sion of said tract, and that defendant has wrongfully cntcrcd and cut 
valuable timber growing thereon. Plaintiffs further aver that defendant 
claims an interest in said land adverse to plaintiffs, which pretended 
claim of title constitutes a cloud on plaintiffs' titlc and prevents them 
from selling or disposing of the same. 

The defendant denies the unlawful trespass, sets up titlc to and posses- 
sion of the land, and pleads statute of limitations. 

The plaintiffs claim the land under Grant No. 8032, dated 30 March, 
1887, issued to plaintiffs on Entry 6317. Defendant claims the land 
under Grant 3093, dated 14 March, 1877, issued on same Entry 6317 to 
Joseph L. Stickney, and by rnesne conveyances from him to defendant. 

The plaintiffs make two contentions: 
1. That the grant under which defendant clainls the land is void, and 

that the court should have so declared. 
2. That plaintiffs have been in adverse possession of the lands covered 

by defendant's grant or entry 6317 under color of title for more than 
seven years prior to commencement of this action. 

We fail to see the force of plaintiffs' contention that the defendant's 
grant is void and that the court should have so declared. 

(691) The grant appears to be regular, so far  as the record discloses. 
The lands were duly entered and surveyed and bonds for the 

purchase money filed as required by law, and the purchase money paid 
15 April, 1865. 

There is evidence that this payment was made by the assignee of the 
surety of David Christy, purchaser, and the grant issued to Joseph L. 
Stickney under whom the defendant claims in  pursuance of such pay- 
ment and assignment. 

I t  cannot be denied by plaintiff that the land was open to entry and 
that the entry was legal, for he bases his grant upon the same entry. As 
the defendant's grant is oldest and based upon the same entry, it will 
take priority unless it is successfully attacked, and that cannot be done 
collaterally, as is now attempted. A grant cannot bc attacked col- 
laterally for fraud or irregularity. There is a presumption that a grant 
is valid and that all preliminary steps have been taken which are required 
by law. Westfelt v. A h m s ,  159 N. C., 420. 

The rules regulating the issue of patents by the State are directory, 
and a compliance with them is presumed. As said by Chief Justice 
Murshnll: "That every prerequisite has been performed is an inference 
properly deducible and which every man has a right to draw from the 
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cxistemx of the grant itself." Y o l k  1 1 .  Wendnl ,  9 Cranch (U. S.), 87; 
S t a n m i r e  v. Powell,  35 N. C., 312 ; Janney o. Blackwell', 138 N. %., 439. 

I t  is true that a junior grantee may collaterally attack a senior grant 
jn cases where the land was not open to entry and grant at  the time the 
senior grant was issued, but both grants were issued on same cntry, and - 

if the land was not open to entry when entered, both grants would he 
void. This could not help plaintiffs, for the burden is on them to slmw 
a valid title to the land. 

There are no allegations of fraud set out in the complaint, and if there 
were, plaintiffs could not attack the issuing of the senior grant for fraud. 
That is a niattcr for the State. Crow v. Holland,  15 N .  C., 417; I Ienry  
v .  i l jc( 'o71, 117 S. C'., 586. 

I f  plaintiffs ever had a remedy against defendant it was an action 
based upon proper pleadings to have defendant declared a trustee for 
their benefit, and such action must have been brought within ten years 
of registration of the senior grant. Ritchie  v. Bowler, 132 N.  C., 789; 
Mcilden u. Palmpi-, 140 N. C., 250. 

His  Honor properly instructed the jury that although plaintiffs' grant 
was junior, it was good as color of title, and that if plaintiffs had been 
in  adverse and continuous possession, open and notorious, of the land 
covered by it for seven years preceding the commencement of the action 
they should find the first issue for them. 

I t  must be admitted that the evidence of adverse possession is (692) 
not very satisfactory, but as the judge submitted i t  to the jury, 
and they found against plaintiffs, we are not called upon to pass on its 
sufficiency. 

There was evideuce that plaintiffs' cattle in varying numbers ranged 
over the land covered by 6317 and upon any other uninclosed lands, and 
that the cattle and hogs of others ranged over same lands. The lands 
were not fenced, and the cattle ranged at will. Also, that plaintiffs cut 
some timber on those lands and put up some trespass notices. There 
was also evidence that said entry adjoins Entries 376 and 1002, both 
older than 6317, and that plaintiffs had a valid title to the lands covered 
by them. 

There was evidence offered by the plaintiff tending to show that if the 
line of 376 was located as surveyed by the witness Denton, then a portion 
of a field cleared in 1895 and used by the plaintiffs' tenant extended over 
into Entry 6317, and covered a very small portion thereof, estimated by 
one witness to be one twenty-fifth of an acre; and there was further 
evidence that if the line of 376 was located as surveyed by the witness 
Crisp, then about one-fifticth of an acre of the field along 376 and 1002 
extended over into 6317. There was evidence of a marked line running 
between Entry 1002 and Entry 376, and then extending on north be- 



tween Entry 376 and Entry 6317 to a black oak a short distance west 
of a corner of Entry 376 as laid down on the plat, and that if this 
marked line was the true line of 376, then no part of the field referred 
to was situated on 6317. 

The plaintiffs' witnesses describe No. 6317 as "a rough mountain land, 
most of it being open woods. I t  is a well timbered tract and not snit- 
able for agricultural purposes." 

We do not think the actual possession of so minute a part of a 640 
acre tract as the little clearing described by plaintiffs7 witness Dcnton 
was of itself necessarily notice to defendant that plaintiffs claimed 
adversely the entire tract. 

The possession of this little clearing may have been accidental, or 
unintentional, growing out of some error in running the division line, 
and with no purpose to claim title to the whole. I f  so, such possession 
would not be adverse and would not constitute a disseisin. Parker o. 
Banlcs, 79 N. C., 480; Xnowden v. Jlel l ,  159 N. C., 497. 

Upon this evidence the court properly and clearly instructed the jury 
as follows : 

"If the jury find from the testimony that the plaintiffs' alleged pos- 
session of the small field near the corner of 1002 extended to the extent 
of one-twenty-fifth part of an acre or less into the boundary of 6317, and 
the jury further find that such possession of the plaintiffs was accidental 

or unintentional, and taken and held with no intent and purpose 
(693) to claim titlc to tlie lands in controversy by reason of such pos- 

session, then they will find that such possession was not adverse 
to the defendant nor sufficient to vest title in  the plaintiffs to the land 
in dispute. 

"When two persons own adjoining land and one runs the fence so 
near the line as to induce the jury to find that any slight encroachment 
was inadvertently or unintentionally made, and that i t  was the purpose 
to run the fence on the line, the possession constituted by such inclosure 
may bc regarded as permissive, and not adverse even for the land inside 
the inclosure. (Green v. Earman, 15  N. C., 163.) 

"If the possession taken by the plaintiffs undcr their claim of title 
at  or near the corner of 1002 was of a portion of the lards covered by 
the defendant's paper title so very minutc that the true owncr in the 
exercise of ordinary diligence might remain ignorant that such posses- 
sion included his land, or might fairly mistake thc charactcr of the 
p~sse~ssion and the intention of the occupants, then tlie jury may, if they 
are so satisfied from all the evidence, find that such possessiou of so 
small a part of the land in dispute, was rlot advcrse to thc t r w  owner. 

"If you find from the testimony and by its greater weight that the 
extent cf the possession of the plaintiffs and their agents, if any pmses- 
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sion they had of any par t  of the land covered by En t ry  6317 a t  or near 
thc corner of En t ry  1002 was so limited or small as to afford a fa i r  
presumption that  the plaintiffs' agents and tenants mistook their boun- 
daries or  did not intend to set u p  a claim within the lines of the grant  
or  deeds under which the defendant Wilson claims, thcn you would be 
justified in finding tha t  such possession was not adverse." 

I t  is well settled that  where the possession is  so limited in area as t o  
afford a fa i r  presumption that  the party mistook his boundaries and did 
not intend to set u p  a claim within the lines of thc other's deed, i t  is 
proper ground for presuming that  the possession is not adverse. Hynum 
w. C'artcr, 26 N. C., 310, 314; l i i n g  71. Wells, 94 N. C., 344; Green u .  
Harnaan, 15 N .  C., 158; McLcan v. Smiih, 106 N. C., 172, 181 ; C u ~ r i e  v. 
Gilchrid, 147 K. C., 654. 

The contentions of the plaintiffs upon this feature of the case were 
clearly stated t o  the jury, but i t  is unnecessary to quote more fully t o  
show that  thc court correctly urderstood and charged the nature and 
legal effect of such limited possession. 

We have examined the fifty-two exceptions assigned as error, and we 
find nothing to justify another trial. 

N o  error. 

Cited: Gibson v. Duchy,  233 N.C. 258. 

(694) 
N. R. McHAN v. .J .  13. DORSEY. 

(Filed :?O May, 1917.) 

Deeds and Conveyances-Mortgages-Registration-8imutneous Filing- 
Priorities. 

I t  is reqnired for a valid filing of a n~ortgage that it be delivered a t  the 
register of deeds' official ofiice, and until then it can acquire no priority 
over one theretofore executed ; and wherc two mortgages given to dift'erent 
persons on the same subject-matter are cleliv~red to the register of deeds 
out of his official office, carried hp him to that place and marked by him 
filed at the same time, the filing and registration are regarded as being 
simnltaiieons, and the mortgage first executed will have priority of lien. 

CIVIL ACTION to recover a horse, tried a t  October Term, 1917, of 
SWAIN, before H d i n g ,  J. 

From a verdict and judgment for plaintiff, defendant appealed. 

Bryson & Black f o r  
Fr.ye d2 Frye, F. H. VTooda?zl. Manning & Kitchin for defendant. 
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BROWN, J. Upon the undiqmted and admittcd facts the judge should 
have held that the plaintiff is not entitled to recover. 

The mortgagc under which plaintiff claimed the horse was dated 23 
April, 1914. To this mortgage was appended the certificate of the 
register of deeds of Swain County, which contained the notation "Piled 
for registration at  9 o'clock a.m., 28 April, 1914, and recorded 28 April, 
1914, in book 111, page 110, et  seg." 

The defendant claimed that his right to the horse was superior to 
that of plaintiff, for the reason that the mortgage under which he had 
purchased antedated the plaintiff's mortgage, and that although it bore 
the same notation as to filing and registration, to wit, at 9 o'clock a. m ,  
28 April, 1914, that i t  had been placed on record by the register prior 
t o  tho actual registration of the plaintiff's mortgage. 

All the evidence shows that both the mortgagcs were delivered to the 
register outside of his official office, and that he carried them both to  the 
office a t  once and entered the date of filing as above set out and recorded 
defendant's mortgage first. 

To constitute a valid filing for record, the instrument must be deliv- - 
ered a t  the register's office, where the law requires it to be filed. The 
delivery of these mortgages to the register of deeds outside of thc regis- 
ter's office was not a filing. The filing took place when that officer 
carried them within the office and madc the notations. 34 Cyc., p. 587. 

I t  therefore appears that the filing and registration was simultaneous, 
and the judge should have so instructed the jury. 

(695) Thc registration being simultaneous, the defendant is entitled 
to the horse, as the mortgagc under which he purcliascd the 

animal was executed and delivered prior in date to plaintiff's mortgage. 
- - 

Where the registration is simultaneous, the first mortgage will be 
given priority. The only way a second mortgage can acquire priority 
over a first mortgage is by showing that his mortgage was duly filed for 
record first. 

New trial. 

MRS. ,lI)ELL MTZELL v. NORF'OLIC SOUTHERN RAILROAD COMPANY. 

(Filed 2 l  February, 1917.) 

CIVIL ACTION, tried before Whedbec ,  J., at August Tcrm, 1916, of 
WASI~INCTON. Defendant appealcd. 

This is an action in whicli the plaintiff recovered $75 damagcs because 
of the unreasonable delay of the defendant in transporting her as a 
passenger from Hoke Station to Plymouth and on account of the failure 

760 
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of the defendant to supply her with sufficient and proper accommoda- 
tions while i n  its station a t  Mackeys Ferry, in  which she was detained 
several hours. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

Ward & Grimes for plaintif. 
Small, McLean, Bragaw & Rodman for defendant. 

PER CURIAM. There was ample evidence to sustain the verdict in 
favor of the plaintiff, and the judgment of nonsuit was properly orer- 
ruled. 

We have examined the other exceptions, and find nothing in them 
which would justify a new trial or which require discussion. 

The son of the plaintiff, about 8 years of age, accompanied the plain- 
tiff a t  the time of her injury, and he instituted an action in  which he 
recovered $25, and as the same questions arise, the same disposition is 
made of the appeal in the action in  which he is the plaintiff. 

No error. 

MARY GODFREY v. ELIZABETH CITY. 
(696) 

(Filed 21 February, 1.917.) 

Municipal Corporations-Cities and Towns-Negligence-Evidence-Trials 
-Nonsuit. 

Evidence that a city maintained a drainway 18 inches deep across its 
street in an tmfrequented section, then being developed, without descrip- 
tion as to its construction. and which was covered by a bridge a greater 
part of the distance, is not of itself suflicient showing of actionable negli- 
gence on the part of the city to sustain a verdict for damages for a per- 
sonal injury sustained there. 

CIVIL ACTION, tried before Whedbee, J., at September Term, 1916, of 
PASQUOTANIL 

This is an  action to recover damages for physical injury caused by 
the alleged negligence of the defendant in failure to keep one of its 
streets in proper repair and sufficiently lighted. 

At the close of the plaintiff's evidence, on motion of the defendant, 
there was judgment of nonsuit, and the plaintiff excepted and appealed. 

W. L. Cohoon and Ward & Thompson for plaintiff. 
Thomas J.  Markham for defendant. 
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PER CURIAM. Wc have carefully examined the cvidenccl and are of 
opinion that giving it the most favorable construction for the plaintiff, 
there is no evidence of negligence uilless we hold that maintaining a 
drainway 15 or 18 inchcs deep, in an unfrequented scction of the city, 
which was then being developed, without further description as to how 
it is constructccl, which runs across the street and is covercd by a bridgc 
a greater part of the distance, itself establishes nry&ynce, which we 
cannot do. 

Affirmed. 

J. F. RICKS V. ATTANTIC: COAST LINE RAILROAD. 

(Filed 21 Fehrnary, 1917.) 

suit---Questions for ,Tury. 

In  an action against a railroad company to recovrr damages for  the 
negligent killing of plaintiE's horse, there was evidrnce tending to show 
that the plaintiff had drivvn on defendant's premises to unload fertilizer 
and his horse s t e p ~ c d  upon a nail in a plank covered by mud and water, 
owing to the bird condition of the place, immediately rrsiilting in lockjaw, 
from which the horse died: HcZrl, sufficient to take the case to the jury 
upon the issur of dricmlant's actionable negligence. 

(697) C I V I ~  ACTION, tried at  October Term, 1916, of BEAUFORT, before 
Whedbee ,  J., upon these issues : 

1. Was plaintiff's horse killed by the negligence of the defendant, as 
alleged in the complaint ? Answer : "Yes." 

2. Was plaintiff' guilty of contributory ncgligeilce as alleged in the 
answer ? Answer : "No." 

3. What damages, if any, is plaintiff entitled to recover of defendant? 
Answer : "$300." 

From the judgment rendered, the defendant appealed. 

Xtetuari, & R r y m  for p l a i n t i f .  
Small, N a c L e a n ,  Bragaw & R o d m a n  for defendant .  

Pen CURIAM. The defendant movcd for a judgment of nonsuit: first, 
upon the ground that there is no sufficient evidence of negligence; 
second, that the negligence was not the proximate cause of the injury. 

The evidcrrce tends to prove that the plaintiff drove his double team, 
consisting of a horse and a mule, upon the premises of the defendant 
company up to a car for the purpose of unloading fertilizer. His horse 
stuck a nail in its foot, from which lockjaw ensued, causing its death. 



N. C.] SPRING TERM, 1917. 

The nail was sticking up through a piece of plank under water and could 
not be seen by the plaintiff. 

The mere fact that a horse stuck a nail in its foot upon the premises 
of the defendant would not be sufficient evidence to hold the defendant 
guilty of negligence, taken by itself; but the evidence in this case tends 
to prove that there was mud and water over the yard, and trash, and 
"that the general condition of the yard was bad." We think this evi- 
dence entitled the plaintiff to go to the jury, and that the question of 
negligence was submitted in a proper charge by the court. 

We fail to see any force in the contention that the evidence does not 
indicate necessarily that the horse died from the effects of the nail in 
it! foot. The testimony proves that the horse had lockjaw immediately; 
that  this lockjaw was caused by getting a nail in its foot; that the animal 
was treated for lockjaw and lived about nine days and died. We are of 
opinion that there was no error. 

No error. 

PICKERELL & CRAIG COMPANT V. WHOLESALE COMPANY. 

(Filed 31 February, 1917.) 

CIVIL ACTION, tried before Allen, J., at November Term, 1916, of 
WILSON. 

Defendant appealed. 

F. J. Swindell f o r  plainfiff .  
P. 8. Hassell for defendant. 

PER CURIAM. This case was before us at  a former term, 169 N. C., 
381. At  the last trial, when the judgment from which this appeal is 
taken was rendered, the court seems to have followed the principles stated 
in the first appeal, and we see no substantial error in the case. The ex- 
ceptions are taken mostly to questions of evidence, but neither party 
appears to have been really prejudiced by that which was admitted, or by 
any of the rulings. Young v. Mfg. Co., 151 N. C., 272. A fair oppor- 
tunity was given to present the case on both sides, and we must decline 
to disturb the judgment. 

No error. 
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M A R T H A  H. LEGOICTT, EXIWUTRIX ow JAMES D. LEGGETT, v. ATLANTIC 
COAST 1,IiVE RL41LROAD COMPA4NY. 

(Filed ZS February, 1917.) 

Appeal and Error-Inst~*uetions-Rarlnless Error. 
In this action against a railroad company to recover damages for a 

death alleged to have been caused by the defendant's negligence involving 
the usual issues, the principal negligence relied on was the defendant's 
failure to properly light its depot, mhich the jury answered in the negative 
under a charge free from error. arid construing the charges as a whole, 
it is IIpld, that the court's reference to certain matters affecting the second 
issue, as to contributory negligence, was not reversible error to the plain- 
tiff's prejudice. 

CIVIL ACTION, tried before Daniels, I., and a jury, at  June term, 1916, 
of MARTIN. 

The cause was before this Court on a former appeal by plaintiff from 
a judgment of nonsuit in the Superior Court, the judgment being set 
aside here, and the general facts tending to fix responsibility on de- 
fendant will he found stated in the opinion on that appeal, reported in 

168 N. C., 366. 

(699) The opinion having been certified down, the cause was tried, as 
statcd, before Judge Daniels and a jury, on the three ordinary 

issues in suits of this character: 
1. Was the death of plaintiff's tcstator caused by the negligence of 

defendant company ? 
2. I f  so, did deceased, by its own negligence, contribute to the injury ? 
3. What damages is plaintiff entitled to recover? 
Both sides offeiqing testimony, the court charged the jury, who ren- 

dered their verdict on the first issue, "No." 
Judgment for defendant, and plaintiff excepted and appealed. 

Cri fcher  & Cm'leher, W i n s t o n  & Ciggs, Wheeler  & .Marlin, and 
W i n s t o n  & Matthews for plaintiff .  

I". 8. Spru i l l  and H. W.  Sttibbs for defendant.  

PER CUHIAM. We have carefully considered the record and the excep- 
tions noted, and are of opinion that the cause has been tried in sub- 
stantial accord with the principles laid down in the former appeal, and 
that no reversible error has been shown. The reference of the court, 
in  the charge on the first issues, to certain facts in evidence tending to 
establish contributory negligence should not be allowed to affect the 
result. The principal negligence alleged against the dcfendant was a 
failure of the defendant to provide adequate lights at  the station where 
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the testator was present as a passenger, intending to take its next 
schedule train, and the court, in  such clear and explicit terms, in- 
structed the jury, and more than once, that if there was negligent breach 
of duty in this respect, and such negligence was the proximate cause of 
testator's death, to answer the issue "Yes," that the jury could not 
possibly have been misled, and the reference suggested, if mistaken, 
should not be held for reversible error. 

I t  has often been held with us: "The charge to a jury must be con- 
sidered as a whole in  the same connected way in which it was given, and 
upon the presumption that the jury did not overlook any portion of it. 
If, when so construed, i t  presents the law fairly and correctly, it will 
afford no ground for reversing the judgment, though some of the expres- 
sions, when standing alone, might be regarded as erroneous." Xornegay 
v. R. R., 154 N. C., 389; S. v. Exurn, 138 N. C., 600; and considering 
the record and charge in  the light of this recognized and wholeisome 
principle, we are of opinion, as stated, that no prejudicial error appears 
and the cause has been correctly tried. 

No  error. 

Cited: S .  v. Wentz,  176 N,C. 749; Nilling Go. v. Highway Corn., 190 
N.C. 697; Pulverizer Co. v. Jennings, 208 N.C. 235;  R y a L  v. Contract- 
ing CO., 219 N.C. 495. 

R. Q. BROWN v. S. C. TAYLOR. 
(700) 

(Filed 28 February, 1917.) 

Appeal and Error-Service of Case-Extension of Time-Written Agree- 
ment-Unanswered Affidavit. 

The ruling that a certiorari will not be allowed in the Supreme Court 
to bring up a record on the pound that the agreement to extend the time 
for serving case was not reduced to writing, has no application where the 
applicant files his affidavit to the effect that the time had been extended 
and the case served therein, and it is not denied by counter affidavit; and 
motion to dismiss the appeal will be denied. 

W .  S. O'B. Robinson & Son for plaintif.  
Langston, Allem & Taylor, and Stevens & Beadey for defendant. 

PER CURIAM. The plaintiff moves in this Court to strike out from 
the record the case on appeal on the ground that it was not served in 
time, and to affirm the judgment. The defendant moves for a certiorari 
in order that the case on appeal may be settled, and filed affidavits show- 
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ing  a n  agreement of one of the counsel for  the plaintiff extending the 
time for service of case on appeal. 

Nu affidavit of counsel with whom the agreement is alleged to have 
been made has been filed. 

The motion of the plaintiff is  denied and the motion for a certiorcrri is  
allowed because, while we will not pass on affidavits and determine 
whether an  oral agreement which is denied has been made we do con- 
sider affidavits showing an  agreement, which are uncontradicted. Sond- 
ley v. Asheville, 112 N.  C., 694. 

The plaintiff is  allowed twenty days after this opinion is certified to 
the Superior Court to serve his case on appeal, or exceptions to the 
defendant's case. 

Cited: Justice v. Lumber PO., 181 N.C. 391. 

M A R T  VAN I)YI<E r. mTNA LIFE INSURANCE COMPANY. 

(Filed 'i March, 1917.) 

Insurance, Life-Beneficiaries-ConAicting Claimants-Payment Into Court 
-Parties--Release. 

Wherc an insur;lncc company admits its liability on a policy matured 
by thc death of the insured, and therein made payable to his children, and 
the insured has left a will appointing his wife his executrix and directing 
that hiq debts he paid out of its proceeds, and in an action thereon all the 
1)arties in intrresl are before the court, the payment into court of the 
moneys due under the policy will protect the insurer, and render immate- 
rial the question as to the riqhtful beneficiarirs, so far as it is concerned. 

(701) - CIVIL ACTIOIY, tried before Cooke. J., a t  October Term, 1916, of 
VANCE. 

This is an  action to recover upon a n  insurance policy issued upon the 
life of Robert L. Van  Dyke, and payable to his children. 

Themsaid Robert L. Van Dykc died in  1916, leaving a will i n  which 
he  bequeathed the money arising from the insurance to his wife for the 
payment of his debts, and appointing his  wife his executrix. 

The wife is  a party to the action individually and as executrix, and 
all of the children of the  said Robert L. Van  Dyke are also partics. 

The defendant insurance company does not deny its liability, but 
contends that  the money arising from the insurance ought to be paid to 
the children and not to the executrix. 
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Judgment was rendered in favor of Mary Van Dyke, arid the defend- 
ant insurance company excepted and appealed. 

The children were duly represented, and do not appeal. 

T.  T .  Hiclcs for plaintiff. 
d. H.  Rridgers  for drfendanl .  

PEE CURIAM. All persons who have any interest in the illsurance 
money for which the defendant is liable are parties to this action and 
are bound by the judgment, and it follows that the defendant will be 
fully protected by the payment of the money, which it admits to be due. 

As was said in Hocutt V. R. I{., 124 N. C., 217, the probability of a 
controversy between the wife and the children does not concern the 
defendant. 

I t  is therefore unnecessary to consider the questions discussed 'in the 
briefs as to the right of the insured to change the beneficiary by his will. 

Affirmed. 

Cited:  Bqrrety Corp. V .  Xharpe, 236 N.C. 44. 

A. C. HOIJSE V. R. B. BOP]), ET ALB. 

(Filed 7 March, 101 7.) 

1. Issnes-Pleadings-AppeaI and Er4vor. 
When the issues submitted relate to the disputed matter arising from 

the pleadings, wherennder all competent evidence can he sllbmitted to the 
jury for their determination, they are  snficient. 

2. Courts-lkcall of Witness-ljisrretion-Appcal and  Ekror. 
The yrrmission by the cow: for a party to rerall a witness who has 

alrrady testified is within thr  sonncl discretion of thc trial conrl, and is 
not rcviewable on appeal unless it has bren grossly abused. 

3. Principal and Agent-Comn~issions-Evidence-Trials-Questions for 
Juv.  

I n  this action to recover agent's co~nmission nntler contract for the sale 
of timber, i t  is IIcld, that the evidencc of agenry, and that of the efforts of 
the alleged agent to sell the timber, were suficient ; a s  to the former, of the 
fact of agency, and xs to the latter, that the agent's acts were the efficient 
c;uusc of the sale, and that he pcrforlned his contract. 

CIVIL ACTION, tried a t  August. Term, 1916, of HALIFAX, before (702) 
W i n d o n , ,  J., upon these issues : 
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1. Was plaintiff the agent of the defendants in procuring the memo- 
randum of 4 January, 1913, called the Palmer Camp contract? An- 
swer : 

2. I f  he was not, did the defendants ratify the said contract of 4 
January, 1913 ? Answer : 

3. Was the plaintiff the agent of the defendants in the sale of the 
timber described in the complaint and on the terms therein stated? 
Answer : "Yes." 

4. Did plaintiff contract with defendants to sell and estimate the 
timber in  question as the agent of the defendants? Answer: "Yes." 

5. I f  so, did the plaintiff render all the services to defendants called 
for  in the contract with the defendants ? Answer : "Yes." 

6. What necessary and reasonable expense did defendants incur in 
estimating the said timber which agreed to pay? Answer: 
"None." 

7. What sum, if any, is plaintiff entitled to recover of the defendants? 
Answer : "$2,000.'" 

From the judgment rendered, defendants appealed. 

G. E. Midyetie, Peebles & Harris, W. L. Knight, W. E. Daniel for 
plaintiff. 

T. T. Hiclcs, Tmker Polk, George C. Green for defendants. 

PER CUEIAM. The foundation of plaintiff's cause of action is an 
alleged agreement by defendants to pay him a commission of three- 
eighths of all the purchase price over $30,000 for effecting the sale of 
standing timber on the lands purchased by defendants from G. E. Ran- 
som. 

The defendants excepted to the issues submitted and tendered other 
issues. 

(703) We think the issues submitted present for decision of the jury 
such disputed matters of fact as arise upon the pleadings and not 

upon the evidence. When such is the case, objection will not be cnter- 
tained to the mere form in which issues are submitted. I f  the issues 
are so formulated that each party to the action can introduce pertinent 
a i d  cwnpetent evidence upon any material matter in controversy, and 
put at  issue by the pleadings, they are sufficient. Clark's Code, eh. 2, 
pp. 311-393. 

The defendants excepted to the introduction of the deposition of P. 14. 
Camp, upon what ground we are not informed in the brief. We see no 
irregularity set out in the record, and the objcetion mas properly ovw-  
ruled. 
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Defendants except to the court allowing the recall of plaintiff for 
further examination. 

This is a matter resting in the sound discretion of the court, and not 
reviewable unless grossly abused, as has been repeatedly held by this 
Court. The defendants moved to nonsuit at  close of the evidence. The 
motion mas properly overruled. 

The evidence of plaintiff, taken in  its most favorable light for him, 
tends to prove that the defendants purchased the land and timber from 
6. E. Ransom for $60,000; that they contracted with one Palmer and 
plaintiff to sell the timber on the land; that the final and last agreement 
was to pay Palmer two-eights and plaintiff three-eights of the purchase 
money received for the timber over and above $30,000. The evidence 
tends to prove that the timber was sold to P. D. Camp, trustee, and the 
Camp Manufacturing Company, and $39,007.44 received by the defend- 
ants therefor. 

I t  is earnestly contended that plaintiff was not the agent of defendants 
i n  the sale of the timber and not a n  efficient cause in effecting the sale. 
There is evidence upon the part of plaintiff disclosing his efforts to sell 
the timber, from which the jury had a right to infer that he materially 
assisted in effecting a sale of the timber and that he fuIly performed 
the agreement upon his part. 

There are no assignments of error relating to the evidence, but quite 
a number to the charge and to the refusal of the court to give certain 
prayers for instruction. Wc have examined the charge as applied to 
each issue and think the learned judge presented the case to the jury 
fully and clearly and with perfect fairness to both plaintiff and defend- 
ants. 

The whole controversy seems to be largely one of fact, and in the trial 
of it we find 

No error. 

C'ited: House v. Boyd, 222 N.C. 35. 

(.704) 
J. H. LICE v. 9. J. MELTON. 

(Filed 7 March, 1917.) 

Landlord and Tenant-Sale of Crop-Landlord's Consent-Contracts. 
In an action against a tenant to recover damages for his failure to  

deliver a crop under his contract of sale, the defense that the tenant had 
not settled with his landlord, and that the contract mas therefore illegal, is 
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not arailahle, when it is shown that the landlord had consented to the sale 
and had thereafter taLen possesuion of the crop a t  the tenant's request. 

 IT^ ACTION, tried before Daniels, J., a t  Ortober Term, 1916, of 
H ~ T F O R ~ .  

T2iis is a n  action to recover $30.22 damages for failure to deliver 
certain peanuts according to contract. 

The action was heard in the Superior Court on nppcal from a justice 
of the peace, and the plaintiff was there awarded $6.95 damages, and 
the defendant appealed. 

I t  m7as in  evidence that the defendant was a tenant of one Weaver a t  
the time the contract of sale was made, arid that  the peanuts were raised 
on t h  land of Weavcr. 

N o  counsel for plubnfiff. 
12nswel2 G. Bridger for defendant. 

PER CURIAM. The principal exception relied on by the defendant is to 
the refusal of his Honor to charge the jury that  the plaintiff could not 
recover because of tlie illegality of the contract, in that the d(4endnnt 
was a tenant and had not settled with his landlord and bad no right to 
sell or remove the peanuts. 

We find, however, that  his Honor gave the defendant tlie full benefit 
of the principle for which he contends. 

H e  charged the jury, among other things, as follows: 
"Ordinarily a tenant has no right to sell any par t  of the crop until 

he has paid his rents and advances; and a person making a contract 
with him to buy, knowing that  he is a tenant and knowing that rents 
and advanccs had not been paid, could not enforcc such a contract. The 
contention of the plaintiff is that  the landlord consented that  the tenant 
should deal with those peanuts. 

"The plaintiff contends that the landlord consented; that 21c Elad been 
his tenant fo r  some years, and had been in  the hahit of sclling thr  

(705) peanut crop, and this year he was selling the peanuts just as he 
had beer1 doing bcfore, and the landlord says he made no objection, 

and the reason thc landlord took charge mas because the tenant a d d  him. 
"If you are satisfied from the testimony and by its greater weight that  

the tenant had thc conscnt of the landlord to sv11 the peanuts, then you 
are to disregard their relatious as landlord a i d  tenant." 

There was evid(,nce tending to prove that the landlord had given his 
consent to the sal(, 1)y tlic defendant, and it was o d g  upon this view of 
the case tha t  his Honor permitted the recovery by the plaintiff. 

There is 
No error. 
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WHITE V .  R. rt. ; & 1 ~ ~ 8 ~ ~  V. SAVAGE. 

MISSO1JRI WHITE v. NORFOLK SOUTIIERN RAILWAY COAIPANY. 

(Filed 14 March, 1917.) 

Camicrs of Passengcrs-Neglige~1~e-8che~Iulcs-~ocal Agent. 
The liability of the defendant railroad company in this case is held the 

lesult of the local agent misdirecting the plaintiff as to train schedules. 

PETITION to rehear this case, reported 172 N. C., 31. 

I. M. Mee7cins f o r  pla i l~ f i f f .  
C. X. B&n, J. Ken yon Wilson, W. B. Bodrr~un for= defendant. 

Pm CIJEIAM. I n  the petition to rehear this case i t  is said: "The 
amount of moncy involved in this appeal is very littlc, and if that was 
all that was involved, this company would not have appealed the ease to 
this Court. The real question is one that is vital to the proper operation 
of trains in the real interest of the traveling public; that question is 
this: May any and all local agents of railroads abolish or change the 
published scEiedulcs of its trains?" 

Wc think the learned counsel for defendant have misconstrued our 
opinion. We have not decided that local agents of railroads may abolish 
or change the published schedules of trains. The decision in this case 
is made to rest exclusively upon the unwarranted negligence of the 
defendant's agent in misdirecting plaintiff in respect to the schedules of 
its trains. A cursory reading of the opinion, we think, makes that 
manifest. 

Petition dismisstd. 

MRS. LENA FORSES m AL. V. W. A. SAVAGE, O U A I ~ I A N .  
(706) 

(Filed 14 March, 1917.) 

Descent and DisMbution-Collateral Relation-Blood of Ancestor. 
N c l d ,  rollateral relations to inherit lands must be of the blood of the 

ancestor who died seized and possessed thereof, and the judgment below in 
this case is affirmed under authority of NobTe v. Williams, 167 N. C., 112. 

CIVIL ACTION, tried before S k y ,  J., at January Term, 1917, of PITT. 
This is an action to determine the rights of the parties to certain 

money derived from the sale of land. The facts arc stated in full in the 
judgment, which is as follows: 
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This cause coming on to be heard, before W. P. Stacy, judge presid- 
ing, at January Term, 1917, of Pi t t  Superior Court, and bring hcard on 
the following agreed facts : 

1. That W. L. Anderson married Laura Smith, and as the result of 
said marriage four children were born, to wit, Louis Andemon, Ella 
Anderson, Georgia Anderson, and Lena Andcrson. 

2. That after the birth of said children the said W. I;. Andcrson died, 
and at  the time of his death owned a tract of land, known as "The 285- 
Acre Tract," leaving surviving him the above named four children and 
the widow, Laura Anderson. 

3. That after the death of W. L. Anderson, his widow, Laura d n c l ~ r -  
son, married W. A. Savage, and to them were born Juanita Savage, thc 
petitioner in this case. 

4. That after thc dcath of said W. I,. iYnderson, as above named, the 
said Ella Anderson, one of the survivors of W. L. Andcrson, married one 
Tucker, and died intestate, leaving no children or child or issue of such. 

5. That the children now surviving W. L. Anderson, to wit, Louis 
Anderson, Lena Andersort Forbes, and Georgia Anderson Gilbert, have 
in  this special proceeding (Louis Anderson being a n o n  compos memiis  
acting through his next friend, C. C. Pierce) effected a sale of the said 
land described in the petition; that W. A. Savage in  behalf of his ward, 
Juanita Savage, did not oppose the sale of the same, but asks that one- 
sixteenth of the funds arising from the sale of the said land be held for 
her, to be paid to her if the court shall decide that she is entitled to the 
same, but if the court should decide that she is not entitled to it as heir 
at  law of Ella Anderson Tucker, then that it shall be turned over to the 
original petitioners herein. 

I t  is now, therefore, ordered, adjudged and decreed that Juanita 
Savage is not an hcir a t  law of Ella Anderson Tucker; that she 

(707) has no interest in the tract of land described in the pleadings, or 
fund arising from the sale thereof; that said one-sixteenth being 

held to abide the claim of Juanita Savage be dclivercd to the said Louis 
Anderson, Georgia Anderson Gilbert, Lena Anderson Forbes, heirs at 
law of Ella Anderson Tucker. That Juanita Savage take nothing by 
this action; and that original petitioners recover their costs of the said 
guardian, to be taxed by the clerk of this court. 

W. P. STACY, 
.Judge Sup~r ior  ('ourf, Presiding. 

The defendant excepted a i d  appealed. 

I". M. W o o t e n  for p l a i n t i f s .  
8. J. E v e r e t t  for defendants .  
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PER CURIAM. The judgment is affirmed on the authority of AToble v. 
W i l l i ~ r n ~ s ,  167 N. C., 112. 

Sffirmed. 

Ci led:  Ex P a r f e  Barefoot,  201 N.C. 397 

(Filed 14 iIIarch, 1017.) 

1 .  Reference-Indepcndrnt Fi~~dings-Eviclenc~-CP1~peal and  Error. 
'I'he referee's findiu:s of fact, up011 legal eviclenec, approved and arrepted 

by the court, and the court's independent findings of fact, upon legal cri- 
d ~ n c r ,  a re  not reviewable on appeal. 

2. Refcre~ice-Exccxptions Sustained-Evidence-Grcnter Weight-Appcal 
and E r r o r ~ P ~ ~ e s u ~ n p t i o n s .  

Where an action lo recover lands, involvinq the location thereof under 
State's g rmts ,  is referred, and the judge sustains plaintiff's exceptions to 
thc report, which states the facts on which they are based, i t  m7ill be pre- 
sumed that  the judge found the statement of facts as  true, by the greater 
weight of the er idenec ; and wlwre there is supportins eJ idence, his action 
is not reviewable on appeal. 

CIVIL ACTION, froin MCDOWELL, heard by Justice, J., at chambers by 
consent, 23 March, 1916, upon exceptions to the report of a referee. 

Pless & Winborne  and 8. J. E r v i n  for plaint i f f  
W.  E. Councill ,  A v e r y  & E r v i n  for defendants.  

PFR CUBIAM. Plaintiff sued for the recovery of a large body of land, 
containing about 10,000 acres, claimed under several grants from the 
State. The defendants denied the plaintiff's title, which involves 
the question of the location of the several State grants and nlesnc (708) 
conveyances which cover the locus in quo. After the pleadings 
were filed and the issues were raised, the casc was by consent referred to 
Hon. W. D. Turner of Statesville, N. C., and after taking e~idcnce and 
hearing counsel for both plaintiff and defendant, the referee, on  25 No- 
vember, 1915, filed his report, which is set out in the record. The plain- 
tiff filed exceptions to the report of thc referee, both as to the findings of 
fact made by him and to his conclusiorls of law. Defendant also filed 
exceptions to the report of the referee, both as to the facts found by the 
referee and as to his cordusions of law. Upon the exceptions filed by 
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plaintiff and defendant the case was heard by ,Judge Justice, with the 
consent of the parties, at  chambers in Rntherfordton, N. C., on 23 March, 
1916, and upon the hearing the exceptions filed by the plaintiff were 
sustained and those filed by the defendant were overruled and judgment 
rendered in favor of the plaintiff, as appears in the record, the material 
part of which is as follows: "It is considered, ordered, and adjudged 
that the plaintiff's exccptions to the findings of fact set out in said report 
numbered from one (1) to fourtcen (14), both inclusive, and plaintiff's 
exceptions to the conclusions of law set out in said report numbered from 
one (1) to three (3) )  both inclusive, be and the salne arc hereby sns- 
tained, and that said report be and thc same is amended in aocordance 
with said exceptions. I t  is further considered, ordered, and adjudged 
that the defendant's exceptions to said report be and the same are hcreby 
ovcrruled, exccpt in so far as the same are sustained by the foregoing 
order sustaining the plaintiff's exceptions. I t  is further considered, 
ordered, and adjudged that the report of the said W. D. Turner, referee, 
be and the same is in all respects approved and confirmed, except in so 
far  as the same is modified by the order sustaining the plaintiff's excep- 
tions thereto and by this judgment. I t  is further considered, ordered 
and adjudged that Percy McGeorge, plaintiff, is the owner of and en- 
titled to the possession of the said land described in the conrplaint, and 
that the defendants have no title to any of the lands described therein, 
and that the claim asserted thereto by the defendants is not sustained and 
constitutes a cloud thereon, and that said defendants be and they are 
hereby enjoined and restrained from asserting any claim thereto. I t  is 
further considered, ordered, and adjudgcd that the plaintiff recover of 
the defendants and the surety on their defense bond the cost of this 
action, to bc taxed by the clerk." 

The defendants filed numerous assignments of error based upon 
exceptions previously entered by them to the referee's report, and also 

upon the rulings of the judge upon the exceptions of both parties 
(709) thereto. Many of these assignments arc framed substantially 

alike, and it will be necessary to state only three of them, the first 
being correct types of all the .others except the last of them now set forth. 

The dcfendants assign as errors, and as ground of exccption to the 
judgment, the following : 

"1. Error i11 sustaining No. of plaintiff's exceptions to the report 
of the referec, and the attempted amendmmt to the report in accordance 
therewith, on the ground that said exception is not warranted or sus- 
tained by the evidence or the law applicable thereto. 

"2. Error in overruling No. of defendant's exceptions to the 
report of the referee on the ground that the said exception was warranted 



N. C.] SPRING TERM, 1917. 

&/ICGEO~GE 21. NICOLA. 

by the evidence and the law applicable thereto as set out in  said excep- 
tion. 

"3. Defendants further assign error in said judgment in that while 
the rulings of the court on plaintiff's exceptions are tantamount to hold- 
ing that there was some evidence to  be considered by the referee tending 
to establish the contentions of the plaintiff, the court fails to find that 
the grants of the plaintiff have been located by the greater weight of the 
evidence so as to vest title in the plaintiff to the land described in said 
grants, and fails to find any facts to warrant said judgment." 

There are a few exceptions to conclusions of law, but we think they 
are really involved in the other exceptions and raise the question whether 
there was any evidence to sustain the location of the land as claimed by 
the plaintiff. 

We have often held that when a case is heard upon exceptions to a 
referee's report and his findings of fact are accepted and approved by 
the judge upon evidence that tends to support them, we will not review 
the judge's findings in this Court. As said in McCullers v. Cheatham, 
163 N. C., 63: "The misfortune of defendants in this case is that the 
referee has found all the essential facts against them, and when these 
findings were reviewed and approved by the judgc, upon consideration 
of the report and exceptions, there being evidence to warrant them, we 
are precluded from changing the report in  this respect, but must decide 
the case upon the findings of fact as made by the referee and approved 
by the court. . . . We will not review the referee's findings of fact, 
which are settled, upon a consideration of the evidence, and approved by 
the judge, when exceptions are filed thereto, if there is some evidence to 
support them." This was approved in Spruce CO. v. Hayes, 169 N.  C., 
254, and applies to those rulings in which the judge has approved the 
referee's findings. I t  also applies to the judge's independent findings 
and to such as he made when overruling those of the referee. We adopt 
the facts as stated in  the final judgment, if there is any evidence to sup- 
port them. Adickes v. Drewry, 171 N .  C., 667; Sturtevant 1). Cot- 
ton Mills, 171 N.  C., 119; Usry  v. Su i t ,  91 N.  C., 406; Buie  v. (710) 
Kennedy,  164 N. C., 290; Lumber Go. v. Lumber Co., 169 N.  C., 
80; IIenderson v. McLain, 146 N.  C., 329; Baggett v. Wilson, 152 N. C., 
182 ; Bailey v. Hopkins, Ibid., 750. This disposes of nearly all of the 
exceptions, as we think there is evidence upon which the findings of the 
judge can well be based. 

I t  is conceded in the third of the assignments above set out (NO. 44 
in the record, it being the last one of all) that "the rulings of the court 
are tantamount to a holding that there was some evidence to be con- 
sidered by the referee tending to establish the plaintiff's contentions." 
We have said that this "holding" of the court was correct. The defend- 
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ants further except in that assignment upon the ground that "the court 
fails to find that the grants of the plaintiff have been located by the 
greater weight of the evidencc." I t  would, perhaps, have been more 
formal and regular to have set out the specific findings of the court in its 
judgment, but as the judge was passing upon the plaintiff's exceptions 
and the facts were therein stated, that is, those which he evidently 
thought the evidence warranted, we must, of course, presume that he 
found those to be the facts without setting them out fully in the judg- 
ment. His  general conclusion, as embodied in the judgment, clearly 
implies that he found "that the grants of the plaintiff had been located 
by the greater weight of the evidence, so as to vest the title in the plain- 
tiff to the lands described in them." The fact that the judge set aside 
the referee's decision as to the location of the grants, to which plaintia 
filed exceptions, shows that he found there were facts sufficient to sup- 
port the plaintiff's contention as to the proper location of the land 
described i n  the grants. 

We have carefully examined the record, and fiiid that there is ample 
evidence of the location of the lands claimed by the plaintiff under the 
grants, and further, that there is nothing unusual, in the legal aspects 
of the case, to require any detailed discussion of the matters in contro- 
versy in  addition to what we already have said about it, as in the view 
we take of the record the principles of lam are well settled. 

No  error. 

Cited: S. v. Jackson, 183 N.C. 700; Lumber 6'0. o. Anderson, 196 
N.C. 474; Bar t i n  v. Bush, 199 N.C. 101. 

THE WORTH COMPANY v. INTERNATIONAL SUGAR FEED COMPANY. 

(Filed 28 March, 1917.) 

CIVIL ACTION, tried at  December Term, 1916, of NEW WANOVER, be- 
fore Connor, J., upon these issues : 

1. What amount, if any, is plaintiff entitled to recover of defendant 
feed company? Answer : "$106.50, with interest." 

2. I s  the intervenor, Bank of Commerce and Trust Company, owner 
of the proceeds of the draft offered in evidence, and entitled to posses- 
sion of same? Answer : "No." 

From the judgment rendered the intervenor appealed. 
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J .  0. Qarr-, Roumtree & Davis for p7ainiifl. 
John D. Bellamy & Son  and Emmett Bellamy for intervenor. 

PER CTJRIAM. This case was before us at  last term, 172 N. C., 335. 
The questions of law involved arc1 fully discussed in the opinion of the 
Court. A new trial was directed. The second issue was properly sub- 
mitted and there is sufficient evicleilce to support the verdict. 

The casc appears to have been tried in full accord with our opinion. 
No error. 

Cited: Rank I). Rochamora, 193 N.C. 7. 

IN BE WILL OF A. J. D. CROSS. 

(Filed 4 April, 191 7. ) 

Wills-Undue Tnfluence-Fraud. 
ITpon a trial dcvisrrvit vcZ noti,  the ~v idencc  upon an issue as to undue 

influence upon the testator must be of n fraudulent character to  invalidate 
the will. 

ISSUE of devisavit ?)el non, tried at  December Term, 1916, of WAKE, 
beforc Bond, J., upon the following issues: 

1. Was the paper-writing propounded, signed, witnessed, and exc- 
cuted according to formalities required by law to rnake a valid last will 
and testament ? An>swer : "Yes." 

2. Did the said A. J. D. Cross, at  time said paper-writing was exe- 
cuted, have sufficient mental capacity to rnake a valid last will and 
testament ? Answer : "Yes." 

3. Was the execution of said paper-writing procured by undue influ- 
ence over said deceased, as alleged? Answer: "No." 

4. I s  the paper-writing propounded the last will and testament (712) 
of A. J. D. Cross, deceased? Answcr: "Yes." 

The court answered the fourth issue as legal inference from answers 
to 1, 2, and 3. 

From the judgment rendered, the caventor, W. P. Cross, appealed. 

Percy J. Olive, J .  C. Litlle, R. N. Simrns for propounders, appellees. 
H. E. Norris, Armislead Jones & Son, Douglass & Douglass for 

caveator, appellant. 
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PER CUEIAM. The  paper-writing offered as the last will and testa- 
ment of the testator, A. J. D. Cross, was proven with all the formalities 
required by law, and the court very properly permittrd it to be offered 
in evidence and read to the jury. 

The orily assignnients of error relate to the second and third issues. 
There arc, sixty-five assignments of error, forty-four of them relating to 
the evidrnce. Nearly all of them are briefly noticed in the brief of the 
learned counsrl for the caveator. We have concluded that it is uii- 
necessary to discuss them seriatim, and i t  would answer no good pur- 
pose. Suffice it to say that  a careful examination discloses no sub- 
stantial or reversible error. 

The  one prayer for instruction relates to the third issue, and was 
propcrly refused. The undue influence essential to invalidate this will 
must be of a fraudulent character, and we find no evidence sufficient to 
support that  contention. 

l l i s  Honor might well have so charged the jury. I t  is, therefore, un- 
necessary to consider the charge upon that  issue. The exceptions to thr  
charge upon the second issue relating to mental capacity are without 
merit. The learned judge clearly followed the well settled dccisioris of 
this Court in presenting that  issue to the jury. 

No error. 

Cited: In re Will of Efird, 195 N.C. 85; Greene 11. Greene, 217 N.C. 
6 5 3 ;  I?? re Will of Franks, 231 N.C. 26. 

(Filed 4 April, 1917. ) 

Deeds and Conveyances - Timber - Extension Period-Considrration - 
Waiver. 

W11c.re a qranlee conveys his si:tncling timber, estilrlated at 3,000.000 fret, 
in considrration of $1.30 per thousand feet, to be cut arid removed within 
;l stated period, and the timber within the period Eras been ascertained as 
one-hr~lf of the quantity estirntlt~d. m d  agrees to an extension of the period 
iqmn consitleration of ]-);rymr~il of interest upon the oriqinal purchase price, 
but thercaft~r. in  view of thc s11ort;lqe of the timber, foreqoes the paymmt 
of thr interest and gives his vriiclec hono fidc to urlderstantl that he will 
not be rr~qnircd to pay it, nhirh otherwise he would have done: H e l d ,  the 
rendor may not recorer the value of the timber his vendee hns cut during 
the time (,.;tended. and a jutljil~lent pcr~llitting a recovery of the interest 
is not to his ~)r~ju(l ice.  
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CIVIL ACTION, tried before Winston, J., at October Term, 1916, (713) 
of BLAUEN. 

This is an action to recover the value of crrtain timber cut and re- 
moved from the land of the plaintiff by the defendant, heard upon excep- 
tions to the report of a referee. 

The facts, not excepted to, show that in 1907 plaintiff sold the timber 
and received $4,500 therefor. This consideration was based upon a11 
estimated quantity of 3,000,000 feet at $1.50 per thousand, which was 
the then agreed value of the timber. This original deed carried a five- 
year right to cut and remove, but in 1910 plaintiff executed a deed cx- 
tending the original period for three additional years, the consideration 
therefor being 5 per cent annually on the original purchase price. When 
the original period expired only one-third of the timber had been cut, 
but within the time limited in the extension deed the other two-thirds 
was cut and removed by defendant. The referee and court found that 
the two-thirds of all the timber which was cut after the expiration of the 
original period was 1,000,000 feet, and, therefore, the entire timber on 
the land when the original deed was made was necessarily only 1,500,000 
feet. 

Defendant admitted that it bad not paid the extension money, but 
offered evidence to show that it offered to pay it, and would have paid i t  
but for the fact that the plaintiff said hc would not charge i t ;  that he 
had already been paid for 3,000,000 feet; that defendant-was going to 
lose and that he would not collect it. 

The defendant offered the following evidence in support of this con- 
tention : 

0. C. Benbow, officer of defendant, who conducted the negotiations 
with plaintiff, testified: "Prior to the expiration of the original period 
in  1912 1 offered to pay the extension money more than once. Plaintiff 
said he was satisfied there was not going to be 3,000,000 feet there, and 
that I had paid enough, was going in the hole, and he was not going to 
exact i t  of me. At that time I was able and ready and willing to pay it. 
I would have paid it but for plaintiff's statement. 1 had cut only one- 
third of the timber, and would have been foolish not to offer it. . . . 
I talked with plaintiff as many as four times, and he always said he 
was not going to charge i t ;  that he had been paid for the timber; was 
satisfied the timber would not cut 3,000,000 feet that was paid for, and 
would not require anything more." 

F. J. Tyson testified: "Plaintiff said he thought Benbow was (714) 
doing all he could to get the timber off; that he had had a hard 
time over there, and he did not expect to charge any extension. . . . 
Just before I left, plaintiff asked what I wou~ld do if 1 was in his 
place in regard to charging extension. . . . At this last conversation 
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plaintiff appeared to  be undecided as to whether he would charge the 
extension moncg." 

The plaintiff himself testified: "Tyson was in  my store. . . . and 
I asked his advice as to what I ought to do. . . . I suppose that  convor- 
sation was after the expiration of the original period, but J am not 
positive." 

Upon this  testimony his Honor found as a f ac t :  "IMendant was led 
to believc, and did in good fai th believe as the result of negotiations 
entered into between himself and plaintiff tha t  plaintiff would not exact 
the extension money or require i t  to be paid;  and had i t  not bren for 
this honest arid bona fide hc1ic.f upon tlw part  of said Benbow the exten- 
sion money would have been duly paid by thc defendant." 

Tlre court held tha t  plaintiff could still collect the extension money, 
but that  he could not, after leading defendant t o  believe that  h e  would 
waive the extension money, treat i t  as a trespasser and sue for the value 
of the timber cut  during the extension period. The  court, therefore, 
entered jud,gment against defendant for  the extension money due under 
the deed, to wit, $281.25 and interest, and plaintiff excepted and ap- 
pealed. 

Buyard Clark f o r  p7ninfig. 
T. C. H o y l e ,  and M c I n t y r e ,  L a w r e n c e  & P r o d o r  f o r  de fenda t~ t .  

PER CTJRIAM. The plaintiff sold his  timber a t  the price of $1.50 per 
thousand feet and received therefor $4,500, the timber being estimated 
to be 3,000,000 feet. 

I t  turns out, according to the report of the referee, that  there were 
only 1,500,000 feet of the timber, and the  plaintiff has therefore, been 
paid $2,250 more than the contract price. 

I n  addition to this. he seeks to recover the value of the timber again 
u 

upon the ground that  a s  the timber was not cut within the first fivcyear 
period, and as the extension money was not  paid o r  tendered a t  the time 
provided for  i n  the extension deed, the timber belonged to him as owner 
of the land when i t  was cut and removed. 

His  I lonor finds as a fact tha t  the cxtcnsion money was not paid or 
tendered because the defendant was led to believe by the conduct of t h ~  
plaintiff that  i t  would not be exacted, and denied relief to the plaintiff 
except as to the extension moncg, and in  this there is  110 error of which 

the plaintiff can complain. 

(715) In 1 6  Cyc., 805, il is said: "While waiver is not ia  the proper 
sense of the term a speries of estoppel, yct where a party to a 

transaction induces a m t h ~ r  to act upon the reasonable belief that he 
had waived o r  will waive certain rights, remeciitls, or  objectiorls which 
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he is entitled to assert, he will be estopped to insist upon such rights, 
remedies, or objections to the prejudice of one misled7?; and in Lumber 
Go. o. Price ,  144 N. C., 54: "A right can only be forfeited by such 
conduct as would make it fraudulent and against conscience to assert it. 
I f  one acts in such a manner as intci~tionally to make another believc 
that he has no right, or has abandoned it, and the other, trusting to that 
belief, does an act which he would otherwise not have done, the fraudu- 
lent party will be restrained from asserting his right." 

It is true, there is no consideration for the promise on the part of the 
plaintiff not t o  enforce payment of the extension money, and for this 
rcason he can recover i t  as provided in the judgment; but he had the 
right, without consideration, to surrender his right of recovery to the 
defendant, and having led the defendant to believe he would not collrct 
it, he cannot claim a forfeiture brought about by the failure of thc 
defendant to pay or tender the extension money. 

Affirmed. 

Ci ted:  Mote  71. Lumber Co., 192 N.C. 465; Craig 0.  Price, 210 N.C. 740. 

J .  W. TSMBWRLAKII: v. STIJANTIC: COAST 1,INW RAS1,ROAl) COMPANY. 

(Filrd 4 April, 1917.) 

CIVII, A C T ~ N ,  tried before W i n s t o n ,  J., at October Term, 1916, of 
CUMBERLAND. 

This is an action for damage on account of personal injury. The 
evidence tended to prove that the plaintiff was overtakcn, struck, and 
injured by defendant's engine while hc was walking alongside the track 
in the city of Fayetteville on Srpternbcr 11, 1915. At the close of the 
evidence a motion to nonsuit was sustained. Plaintiff appealed. 

Q. K. Nimoc7rs, F. 7'. B e n n e t t  for p h i n f i f .  
R o s e  & Rose  for defendant .  

PER CURIAM. Upon the evidence in this case, following the wcll 
settled decisions of this Court, we are of opinion that the rr~otion to non- 
suit was properly allowed. 

Affirmed. 
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M I K E  COWARD a:'r AI.. T. .JOHN A. MANLY ET AL. 

1. Instractions-E:viclencr-Awcal and Error-Harmless Error. 
E~cept ions to the charge of Ilir conrt upon the question of undue influ- 

cwvc in an action to sr t  aside x deed are  not considered in this case in 
which the deed was snstained, therc being no evidence thereof. 

2. Pnstructions-C'ontenlio~~s-Appcal and Error-Harmless Error. 
Ihccption that the ceurt did not state certain contentions of the appel- 

lant is not sustained, it  appearing that  the charge as a whole was fair to 
holh parties, the judge having directed the attention of the jury to al l  
of the ~nnterial positions taken by them and reasonably arising from the 
evidence. 

CIVIL ACTION, tried before Lyon, J., at December Term, 1916, of 
GKEENE. 

This is an action to set aside a deed executed by Anne Coward to her 
daughter, upon the ground of want of mental capacity and undue in- 
fluence. 

The jury returned the following verdict: 
1. Did Mrs. Martha Arm Coward, on 12 September, 1913, have suf- 

ficient niental capacity to execute deed set out in pleadings? Answer: 
"Yes." 

2. Was the execution of the deed from Martha Ann Coward to Nancy 
Manly procured by the exercise of undue influence upon the part of the 
deferidant ? Answer : "No." 

3. What is the annual rental value of said land? Answer :---. 
There was a judgment in favor of the defendant, slid the plaintiffs 

excepted and appealed. 

N .  J .  Rozcse, E. M.  Land, John G. Anderson, Robe~t  IT. Rouse, and 
Will iam T. Joyner for plain,iiffs. 

A1hio.n Dunn for deferedant. 

PER CURIAM. A11 of the exceptions that are considered in thc briefs 
are to the charge of the court. Two of these bear upon the question of 
undue influence, but as we find no evidence of undue influence in the 
rceord, it is not neressary to  consider them. 

The other exc~ptions are to the failure of the court to state certain 
co~itentions of the plaintiffs, but upon an examination of the charge we 

find that while some particular view may not have been pre- 
(717) scnted, the charge taken as a whole is fair to both parties and 

directed the attention of the jury to all of the material positions 
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taken by the plaintiffs and the defendant, and reasonably arising upon 
the evidence. 

We see no reason for disturbing the verdict. 
No error. 

C'iled: M i c h a u x  v. Rubber  Go., 190 N.C. 619. 

FLORENCE I. KEARNES T'. R. W. GRAY, EXECV~OR. 

(Filed 18 April, 1917.) 

A p ~ r a l  and Error-llules of Court-Rccord-Requisites. 
1Jnder Rnlr 19 of the Supreme Court, the record on appeal should con- 

tain a n  index and should set forth the name of the judge before whom 
the cast was tried and the tern1 of court. lipon failure therrin the appeal 
n~ay be dismissed by the Court under Rule 20. But in this case a date 
is named by which tiiue the necessary corrections must be sent up or the 
appeal will stand dismissed. The costs of additional rnnttcr are taxed 
ngninst ;~ppellant, irrespective of the final result of the appeal. 

APPEAL by defendant from GUILFORD. 

K i n g  & K i m b a l l  for p l a i n t i f .  
A. W a y l a n d  Cooke amd Clifford Frazier  for defendant .  

PER CURIAM. The transcript of the rccord fails to comply with the 
requirernents of Rule 19, among other respects, ill that it has no index 
of the rccord. I t  is further defoctive for it does not set forth by what 
judge or at what term the judgment appealed from was rendered. 

Under Rule 20 the Court might dismiss the appeal for the defects in 
the record, but i t  will put the casc at  the end of the fourteenth District, 
with leave to the appellant to send up the corrections necessary in the 
record, but without leave f o ~  further argument. I f  the corrections are 
not printed and sent up by the time prescribed, the appeal will stand 
dismissed. The clerk mill send notice of this order to the appellant. 

The rcquirements in regard to the transcript on appeal have been 
made as simple as possible, and only those matters are prescribed which 
are necessary for the consideration of appeals. But what is set out in 
the rule is deemed by us essential, and cannot be dispensed with. The 
costs of this amendment to the transcript will be taxed against the 
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appellant, without right of recovery against the appellee, whatever may 
be the final result of the action. 

Order accordingly. 

Cifed:  Millwood o. CroLlon Mills, 215 N.C. 525. 

(718) 
WALTER JOITSSON v. JOHN A. McKAY. 

(Filed 2 May, 1917.) I 

Tiimitation of Actions-Dccds and Conveyances-Color of Titlc-Adverse 
l'osses.;ion-Trials-Evidence-Tnstraurtions. 

Where in ail action to rcco\er lands the plaintiff' shows title out of the 
State, and a junior drrd to that under which the defendant claims, creating 
a lappage, thc 7ocus in  quo, and there is evidence tending to show that the 
plaintil'k had ~1ltcrt.d into possession under his junior deed and exercised 
exclusive and continuous ownership to the boundaries of his deed, and 
uncler color thcrwf, for  srven years, it is snfficient lo ripen a n  absolute fce- 
simple t j t k  in 11iiri; and when the defendant's evidence is corroborative, 
the court may instruct the jury to answer the issues in plaintilf's favor a s  
n iuatter of law. 

CIV~L ACTION, tried before Cline, J., at October Term, 1916, of 
SCOTLAND. 

This is an action to recover land, the part in controversy being 20 
acres of a tract of 40 acres claimed by the plaintiff. 

There was a verdict and judgment for the plaintiff, and the defendant 
exceptcd and appealed. 

Ru.ssell & Wea-lherspoon for p la in t i f .  
E. I f .  Gibson and Chx & D u n n  for defendant. 

PER C~RIAM. We have examined all of the exceptions appearing in 
the record, and find no error. 

Thcl plaintiff introduced a grant from the State, which it was ad- 
mittcd covered the land in controversy. 

H e  then introduced a deed from J. M. McPherson to Banister John, 
of date 22 November, 1902, for the 40 acres of land described in the 
complaint, and a decd for the same land from Banister John and wife 
to himself, dated 3 February, 1914. 

The defendant introduced deeds older in date than those introduced 
by the plaintiff, conveying 500 acres of land, and the evidence for the 

774 
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plaintiff' and the defendant showed that there was a lappage of about 
20 acres in the deeds under which the plaintiff and the defendant claim. 

The plaintiff introduced evidence, which was not contradicted, that at 
the time the deed to Banister John was executed, the 40 acres described 
therein was surveyed and the lines and corners marked, and particularly 
that the northern line next to the land of the defendant was run and 
marked as indicatcd on the plat B C D and formed in part the southern 
line of a tract of land conveyed by the defendant to Spencer Gib- 
son. 

The plaiutiff also introduced evidence that Banister John (719) 
entered into possession of the land after the execution of the 
deed to him and cleared a part of it, and that he had been i n  possession 
under his deed of about a half-acre on the lappage for more than seven 
years, and that while he did not intend to claim any land belonging to 
the defendant, that he did intend to claim the land within the boundaries 
of his deed. 

The defendant introduced no evidence that he had been in possession 
of the lappage since 1903, and, on the contrary, hc testified as follows: 
"Banister John and McLaughlin have been working on this 40 acres. 
They have been working on that little cleared piece. They might have 
been getting straw and wood. 1 don't know about that. Sometimcs 
I casually walk through the woods. I am acquainted with the boundaries 
as claimed by the plaintiff of the 40 acres. I knew where the Banister 
John place was, but I: didn't know where the corners were. I first knew 
that Banister claimed a corner with Spencer Gibson when Mr. Matthews 
ran off the Spencer Gibson tract. I think that was in 1903. At  that 
time I knew that Banister was clainling a corner at  the point C. I knew 
that he was claiming his line as a continuation of the Spencer Gihson 
line. I knew then that Banister's line leaving the point D ran towards 
Watery Branch and turnpike. Did not know how far it ran. I knew 
in 1903 that he was claiming corners at C and I). I did not interfere 
with his possession from 1903 until about 1912 or 1913. . . . From 1903 
to 1912, nine years, I knew that Banister was claiming certain lines, 
and I didn't interfere with his possession to thosc lines. I didn't pay 
any attention to it. I thought that the line that they had run of Mc- 
Pherson lines were run right. I didn't know. 1 recognized the line 
from B to C as the line between me and the McPherson land, and eon- 
veyed land according to that line. 1 conveycd to Spencer Gibson arid 
Arcah Kennedy according to that line. I don't recollect about Arch Ken- 
nedy. Since 1903 I have not exercised any right of ownership inside 
those lines until the survey about five gears ago. 1 don't recollect that 
I recognized this line as late as 1910. Yes, on 27 Dccembm, 1910, whru 
I made the deed to  Arch Kennedy, I recognized that line from C to 1) 
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a s  t h e  MrPherson  line. Banister  J o h n  had  been claiming i t  f rom 1903 
u p  to t h a t  time." 

O n  th i s  evidence by  t h e  defcndant, considered i n  connection with the  
evidencc of the  plaintiff a s  to possession, his  Honor  might  have in- 
structed the j u r y  to answer t h e  issues i n  favor  of the  plaintiff, as  i t  
shows title out of the  S ta te  a n d  a n  adverse possession i n  the plaintiff 
and  those under whom h e  claims for  seven years  under  color. 

No error. 

(Filed 2 Mag, 1917.) 

1 .  F2vidcmce-Xonsuit-Waiver-Statutes. 
A n~otion for nonsuit upon the evidence is waived by the movant there- 

aftcxr inlroducing eride~lce. Iteviqal, sec. 539. 

Wherc the parties to a written contract, upon consideration, thereafter 
enter into a written agreemmt respecting the same subjectmatter, with- 
oul allegation of omission, fraud, or mistalie, thcir rights will depend upon 
the construction of the instruments as written. 

3. Same-Trials-Evidence. 
Where the conlrorcrsy is over t h ~  rixht of the parties to a lien by judg- 

nlenl aguinst anothm, and i t  appears by written contract or agreement 
that  the plaintiff had, for a consideration, sold and transferred his rights 
thereto to the defend:~nt, and subsequently the defendant by another 
wril ten agrerment, upon consideration, surrendcrrd and annulled the first 
agrw?nic>ilt, i t  is Held,  that upon the rontracts in evidence the plaintiff is 
entitlrd to :I verdict. 

4. Contracts-Extension of Tirnr-Consideration-Estoppel. 
An extension of time granted a debtor is a sufficient consideration be- 

tween thc parties to snpport n new contract with reference to the same 
subject-rnalter ; and npon the ncceptnnce of the terms by the debtor, he 
may not thereafter q~lestion its validity for lack of consideration. 

CIVIL ACTION, tried before C l i m ,  J., a t  October Term, 1916, of Brvsox. 
T h i s  is a n  action t o  subject the  homestcad of B. F. Pr i tchard  to two 

judgnlents which t h e  plaintiff claimed to own. T h e  secoiid judgment 
was adjusted. T h r  defendant J o h n  L. P r i t c h a r d  claimed to own indi- 
vidual ly the first judgment, and the only question a t  issue was whether 
th i s  judgment was owned by  the  plaintiff o r  the defendant J o h n  L. 
Pr i t chard .  There  is  no dispute a s  to the amounts  due upon the judg- 
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ments. On 12 April, 1906, plaintiff and defendant entered into the 
following agreement : 

This agreement of sale of land and judgment made 12 April, 1906, 
by and between W. A. Smith, vendor, and John L. Pritchard, vendee, 
both parties of Anson Cour~ty, North Carolina, Witnesseth : 

That the vendor has sold and bargained to the vendee that tract d 
land on Richardson Creek, a part of the Joshua Allen land and known 
as the Smith land, containing 148 acres by estimate, and also the judg- 
ment obtained by Smith & Dunlap v. B. F. Pritchard in the Superior 
Court for Anson County, the sum total to be paid by the vendee, 
being $1,125, and the vendec has paid the vendor $25 in cash and (721) 
promises to pay the balance, $1,100, on the 1st day of January 
next, with interest from date at 6 per cent per annum. When said 
$1,100 and interest is fully paid, then W. A. Smith binds himself, his 
hcirs and executors to execute to said vendec a good quitclaim deed to 
said 148 ames of land and transfer the same judgment to said John Ti. 
Pritchard, without recourse on him on the judgment docket of said 
county in Wadesboro, N. C. 

Witness our hands and scals this day and date above written. 
(Signed) W. A. SMITH [SEAL.] 

(Signed) JOHN L. PRITCIIARD [SEAL.] 

Witness : B. F. Pritchard. 
(Signed) FRANK TYSON. 

Certain payments were made upon this and entered upon the agree- 
ment as follows: 12 February, 1907, received interest on above to 1 
January, last $52.20; 12 February, 1907, part of principal $75.80; 1 7  
February, 1908, received on the above contract $69.30, interest to date, 
and $201 principal money. 

The defendant John L. l'ritehard haring failed to comply with his 
agreement, being unable to make the payments, came to Wadesboro to 
have the original agreement recorded. The clerk of the court advised 
him that it would be better for him to have a deed and mortgage, and 
as a result of this he returned to the plaintiff ailti plaintiff and his wife 
executed tb him the deed set out in the record and took from him a mort- 
gage, and wrote the following upon the agreement of 12 April, 1906, 
which was executed by J. L. Pritchard : 

This day John L. Pritchard, for and in consideration of extension of 
time in the payment of the above contract, he having failed to make pay- 
ment as contracted to do, and the further consideration of $1 paid to 
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said John L. Pritcbard by the said W. A. Smith, the vendor in the above 
contract, the receipt whereof is here acknowledged, the said John L. 
Pritchard doth surrender the above contract and agrees to its annul- 
ment, and in lieu thereof accepts a deed in fee simple from W. A. Smith 
of the above land and executes his note for the sum of $825 in payment 
of the said land and a mortgage on said land to selcure the payment of 
said note. 

As witness my hand and seal hereto affixed, this 17 February, 1908. 
J. L. PKITCIIARD [SEAL.] 

B. F. PRITCHAIGD. 
W. 11. WILHOIT. 
E. F. MCLENDON. 

(722) The judgment referred to in the agreement of 12 April, 190G, 
is the one in controversy. 

The defendant moved for judgment of nonsuit at the conclusion of 
the introduction of evidence for the plaintiff, which was overruled and 
he excepted, and he then introduced evidence in his own behalf. 

His Ilonor, in substance, instructed the jury if they believed the evi- 
dence, to find that the plaintiff was the owner of the judgment, and the 
defendant excepted. 

There was a verdict and judgment in  favor of the plaintiff, and the 
defendant appealed. 

James A. Lockhart and Frank L. Dunlap for ~ 7 a ; n t i f .  
MeLendon & Covington and Fred J. Coxe for defendants. 

PEE CURIAM. The exception to the refusal to enter a judgment of 
nonsuit at  the conclusion of the plaintiff's evidence was waived by the 
introduction of evidence by the defendant (Rev., see. 539), and as there 
is neither allegation of fraud in  procuring or executing the agreement of 
17  February, 1908, nor allegation that any stipulation was omitted 
therefrom by mistake, the rights of the parties depend upon a construc- 
tion of the two writings cntered into by the plaintiff and the defendant. 

The contract of 12 April, 1906, is an agreement on the part of thc~ 
plaintiff to sell to the defendant J. L. Pritchard the judgment in ron- 
trovemy arid 148 acres of land in consideration of the paymcnt of $25 
in cash and $1,100 on the first day of January, 1907, with interest from 
date. 

The agreement of 17 February, 1908, by express language surrenders 
and annuls the contract of 12 April, 1906, a n d  contains an agreement to 
accept in lieu of said contract a deed in fee simple for thc land and to 
execute a mortgage on the same to secure the payment of $825 to the 
plaintiff. 

778 
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There is i n  this second agreement no  reference to the judgment, and 
as there i s  no contention that  there was a n y  other contract between the 
plaintiff and the defendant, and as the agreement of 1 2  April, 1906, 
i n  which it was agreed tha t  the judgment should be sold, was surrendered 
and annulled, there is  nothing t o  show tha t  the defendant has acquired 
a n y  right o r  title to  the judgment. 

The  extension of time, which is recited in  the latter agreement, is a 
sufficient consideration to support i t  (Lowe v. Weatherly, 20 N. C., 353; 
Chemical Co. v. McNair, 139 N.  C., 326), and if this were not so, the 
defendant, having accepted the deed and executed the mortgage pursuant 
to  its terms, cannot be heard to question its validity. 

We are  therefore of opinion that  there was no  error i n  instruct- (723) 
ing  the jury to answer the issues in  favor of the plaintiff, and 
this renders i t  unnecessary to discuss the other exceptions raised in the 
record. 

N o  error. 

Cited: Public Utilities Co. v. Bessemer City, 173 N.C. 485; Harper v. 
Supply Co., 184 N.C. 205; Wooley v. Brufon, 184 N.C. 439; ATowell V. 
Basnight, 185 N.C. 147;  Gentry v. Utilities Co., 188 N.C. 286; Hancock 
v. Southgate, 186 N.C. 282; Grmt v. Pouier CO., 196 N.C. 618; Lee v. 
Penland, 200 N.C. 341; Mewborn v. Smith, 200 X.C. 534. 

(Filed 9 May, 1917.) 

1. Issues-Ejectment-Burden of Proof-Title-Possession. 
In an action of ejectment the plaintiff must show title in himself to the 

land in controversy, and that the defendant is in possession, and objection 
to an issue that it covers more than the land in controversy will not be 
sustained when the issue is raised by the pleadings, and thereunder the 
parties are afforded opportunity to introduce all pertinent evidence, and 
apply it fairly. 

2. Issues-Conrts-Appeal and Error. 
The framing of issues must be lef t  to the sound discretion of the trial 

judge, and senerally will not be interfered with on appeal when sufficient 
to fall within the rule required. 

3. Deeds and Conveyances-Survey-Agreed Lines-Course and Distance. 
A line surveyed, marked out and agreed upon by the parties a t  the time 

of the execution of a deed t o  the lands will control, when established, the 
course and distance set out in the instrument. 
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CIVIL ACTION, tried at  September Term, 1916, of RICHMOND, before 
Cline, J., upon this issue : 

Are the plaintiffs the owners and entitled to the possession of the land 
designated on the court map as included within the boundaries from "T" 
to the point marked "stake old gum witness," and thence to the edge of 
Mark's Crcek and thence down Mark's Creek to its intersection with 
the lin,. from "11" to "GQ" and then to "GG" and thence towards "Q" 
to interccptiorl of thc line from "N" to "T" and thence to "T"? ,4n- 
swer: "Yes." 

From the judgment rendered, defendants appealed. 

Cox & Bunn for p la in t i f .  
Russell & Weatherspoon, W a l f e r  R. Jones for defendanf .  

PER CURIAM. The defendants in apt time requested the court to sub- 
mit thc following issue to the jury: "Are the plaintiffs the owners and 
entitled to the possession of thc lands designated on the court map as 

included within the boundaries from 'S' to thc point marked 'GG' 
(724) thence toward 'Q' to its interception of line from 'N' to 'S' and 

thence to '8.' The court declined to submit the issue, and the 
defendants except. 

It is admitted that the issue submitted by the court covers all the land 
in controversy betwcen thc plaintiffs arid the defendants. I t  is immn- 
tcrial that the issue covers more land than is in controversy. I n  order 
to recover in an action of ejectment, the burden is upon the plaintiff to 
show by affirmative evidence title to the land in controversy as well as 
that the defendants are in possession of some part thereof. The plaintiff 
cannot recover from the defendants any more land than the evideuce 
shows the defendants have in their possession. These are familiar rules 
governing actions of ejectment. 

IJnder the issucs submitted to the jury either party to the action could 
submit pertinent evidence tending to prove the title and possession of the 
land in controvcrsy. The test to be applied to the issues is, did the 
issues submitted afford the parties opportunity to introduce all pertinent 
evidence and apply it fairly? Uluclr o. Black,  110 N.  C., 398; Pretz- 
felder v. Ins. Go., 123 N. C., 164. 

The framing of issues must neccssarily be left to the sound discretion 
of the trial judge, and generally they will not be interfered with by this 
Court if i t  appears that upon such issues as havc been submitted each 
party is given opportunity to present their evidcnce and the law appli- 
cable thereto to the jury, provided, of course, that the issues are such 
as arc raised by the pleadings. Cuthburtson I ) .  Ins .  Co., 96 N. C., 480. 
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I t  appears from the evidence in this ease that the plaintiffs claim as 
the devisees of one Pros. D. Millikin, and that the defendants claim as 
the heirs 'at law of one William B. Smith. These two ancestors were 
adjoining landowners; the one living on the western side of Yellow 
Branch and the other on the eastern side. I n  1885 a dispute arose be- 
tween them as to their dividing line. An action was ins'cituted between 
the two parties for the purpose of settling this controversy. I t  appears 
that this suit was compromised and settled by the establishment of an 
agreed dividing line so that Millikin should have the land on the western 
side of the said line arid Smith the land on  the eastern side. I t  appears 
that Smith and wife executed a deed to Millikin for the lands on the 
western side and Millikin and wife executed a deed to Smith for the 
lands on the eastern side. 

The only matter in issue i n  the present action is the true location of 
this compromised line agreed upon and established in December, 1888, 
between Millikin and Smith. The plaintiffs claim that this line ran 
from the point "T" along a hedgerow, an old fence and a marked linc 
to the buzzard nest corner in the edge of Yellow Branch, where thcre is 
a stake and an old gum marked. The defendants claim that the agrced 
l i n ~  ran from "Q" to "GG." The land in controversy lies between these 
two contentions and contains about 24 arres. 

There is abundant evidence in  the record that this agreed line (725) 
was run and marked by a surveyor named Graham arrd that the 
quitclaim deeds between the parties were made in accordance with this 
survey. The defendants contend that the line claimed by the plaintiff 
ignores the calls and eoui-se of the deed. There is evidence tending TO 

prove that this line was run and surveyed and agreed upon by the parties 
at  thc time the said deeds were made and contemporaneous therewith, 
and that seems to have been established by the verdict of the jury. I t  is 
settled beyond eontrovcmy in t l r i ~  State that a line surveyed and 
marked out and agreed upon by the parties at  the time of the execution 
of the deed will control the course and distance set out in the instrument. 
Addington v. Jon~s ,  52 N. C., 582; i'jalrel v. Harfman, 50 N .  C., 185; 
Williams 0. K i v ~ t i ,  82 N. C.,  111. 

We have considered carefully all of the numerous assignments of error 
in the record and are of opinion that they are without merit. The mat- 
ter seems to be largely a question of fact and to have been settled by the 
verdict of the jury. The charge of his Honor presented the different 
contentions of the parties clearly and fully, and we find no reversible 
error in it. 

No error. 
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Crited: Dudley v. J e f r e s s ,  178 N.C. 113; Wal7cer v. B u r t ,  182 N.C. 
329; W(xf ford  u. Pierce, 188 N.C. 433; Real ty  Co. 71. Boren,  211 N.C. 
447; c legg  v. Cancnd?y, 217 N.C. 435. 

14:. I,. .JENKINS v. C. S. CARSON ET ALS. 

(Iciled 9 Nay, 1917.) 

AjqWal and Error-Settlement of Case-Statutes. 

Itevisal, sec. 301, prescribing the manner of service and settlement of 
c2asos on appral to the S ~ ~ p r e l u e  Court must be strictly or a t  least sub- 
stantially complied with, or the case mag he dismissed. The Court exam- 
ined the record in this appeal :ind found no substantial or reversible error. 

CIVIL ACTION, tried beforc Cline, I . ,  at January Term, 1917, of GAS- 
TON. 

W h i l n e y  c6 W h i t n e y  for defendant.  
N o  cotcn~.eZ for plaintiff. 

Pen CURJAM. There is no case on appeal in this record of which we 
can take notice. There is a paper purporting to be a casc prepared and 
signed by defendants' attorneys, but i t  does not appear to have been 
sc~.ved on the plaintiff or his counsel, or even tendered. There is no 
acceptance of scrvicc, and no return of an officcr as to scrvicc, and no 

other compliance with statutory requirements. Revisal, see. 591. 
(726) We have held that there must be strict, or a t  least substantial, 

compliance with the statute. Fell's 12cvisa1, pp. 591, 592, and 
cascs cited. There are no assignments of errors based upon exceptions. 
The chargc of the court, though exceptions were taken to it, is not in the 
papcr assumed to be a casc. Plaintiff has not appeared in this Court or 
filed a brief. 

But notwithstanding these irregularities, we have examined the record, 
and the statements and exceptions contained i n  the case prepared for 
tender to the plaintiff, and find no substantial or reversible error. The 
case appears to have been properly tried on its legal merits. 

No error. 
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(E'iled 16 May, 1917.) 

1. Appeal and ~;rror-Referencc-F:~idenc0EY1~~1ings. 
Facts found by the refrrw, mhrn there is any eridcnce, and approved by 

the judge, are not rcviewahle on  :ilspcal. 

2. Receivers-Corporations-Interest. 

The appointment of a B'ederal receiver for an insolvent railroad com- 
pany does not stop the rnnning of interest for debts it had incurred to 
ctmtraclors :md subcontractors in the building of the road, when there are 
sufficient fu~lcls to pap it without disturbing thc equalization of payment 
among claimants of the sarne dignity. 

CIVIL ACTION, tried before Fergusorc, J., at August Tcrm, 1916, of 
CALDWELI,. 

Two actions involving sarne controversy pending in Superior Court of 
Caldwell County were consolidated under above title and referred to 
W. T). Turner as referee to take and state an account and determine all 
issues of fact and law. The defendant filed exceptions to the report of 
thc rcferee which were heard by his Honor, Judge Ferguson, at  August 
Term, 1916. 

The court overruled the exceptions and confirmed the rcport with somc 
modifications not necessary to particularize, and rendered judgment 
against defendant for $4,567.63, with interest from 21 August, 1916. 
The court further adjudged that Hemphill & Wilson, subcontractors, re- 
cover of Corpenning & Co., contractors, and of the railroad company, 
$1,615.85, with interest from 23 December, 1913, to be paid out of the 
sum adjudged in  favor of Corpenning. 

The defendant excepted to the judgment and appealed. One of (727) 
the plaintiffs, 't'. J. Gibhs, a member of the copartnership of 
Corpenning & Go., also excepted and appealed. 

W. C. Newland, M. N. Harshmu for W. C. Moore  receive^. 
Edmund Jones and Lawrence Wakefield for b'borence Corpenning, 

Adminislrntrix of W. G. Co~penning. 
PJess & Winhorne for l lemphil l & Wilson. 
Wil l iam P. Bynum, Mnrlc Xyuires for defendant railrood company. 
,T. CV. Wkisnant for 2'. ,J. Glhbs. 

PER CURIAM. The matters in controversy determined by the referee 
are largely questions of fact and his findings were adopted and approved 
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by the court. As there is abundant evidence to support them, they are 
not the subject of review by this Court. 

The conclusions of law follow from the findings of fact and are of 
a character that need not be discussed by us, as they involve no prin- 
ciples of general importance. The action is brought to recover upon the 
part of Corpenning & Co. a balance due on contract for construction of 
defendant's railroad. Hemphill & Wilson claim as subcontractors of 
Corpenning & Co. 

The entire controversy is covered by the report of the referee and the 
amounts due each claimant specifically determined. 

The defendant lays much stress upon the assignment of error relating 
to interest allowed upon the sums adjudged to be due under the contract. 
The amounts adjudicated would bear interest as against an individual 
debtor under our statute, and we see no reason why the same law does 
not apply to defendant. 

I t  is claimed that defendant is an insolvent corporation in hands of a 
receiver appointed by the Federal Court, and that "as a general rule 
after property of an insolvent passes into the hands of a receiver interest 
is not allowed on claims against the fund." 

Under the law of this State the appointment of a receiver for a corpo- 
ration does not have the effect eo instanti to stop the interest upon all of 
its interest-bearing obligations. 

The defendant relies on the above quotation from T h o m a s  v. Car  Co., 
149 U. S., 95-116. The question there presented was whether interest 
should be allowed on car rentals accruing during receivership, and the 
ground for not allowing interest was because the funds fell far short of 
paying the mortgage debt. 

I n  a subsequent case of Iron Co. v. S. A. L. Ry., 233 U. S., 267, this 
case is commented on and explained, and it is held that "The general rule 
that interest is not allowed after property of the insolvent is in custodia 

legis is not based on loss of interest-bearing quality, but is a neces- 
(728) sary and enforced rule incident to equality of distribution be- 

tween creditors of assets which in most cases are insufficient to 
pay all debts in full." The Court further says: "For manifestly the 
lam does not contemplate that either the debtor or the trustee can by 
securing the appointment of a receiver stop the running of interest on 
claims of the highest dignity." 

The debts established against this defendant are of high dignity and 
take precedence under our law of many other classes of indebtedness, as 
they are based upon construction work and labor and material furnished 
and are properly adjudged to be liens upon the property. That such 
indebtedness continues to bear interest after appointment of a receiver is 
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expressly adjudicated in  Iron CO. v. 8. A. L. Ry., supra, where the claim 
was of somewhat similar character. 

Upon a review of the record, we find no error of law, and the judg- 
ment is 

Affirmed. 
The costs of this Court will be taxed against the defendant. 

W. C. SEWLAND AND A. *4. KENT, ADMINISTRATORS OF D. M. PUETT, 
Y. F. P. MOORE ET AL. 

(Filed 16 May, 1917.) 

1. R X s  and Notes-Non-Negotiable Instruments-Notice of Dishonor. 
A note not parable to order or bearer is not a negotiable paper, and an 

indorser thereon is not entitled to notice of dishonor. 

2. Same-Peremptory Instructions. 
Where in an action against an indorser of a non-negotiable paper the 

ownership thereof has not been put at issue, its execution is admitted and 
the only defense relied on mas the failure to give notice of dishonor, an 
instruction to answer the issue for plaintiff, if the jury believed the evi- 
dence, is correct. 

CIVIL ACTION, tried before Carter, J., at February Term, 1917, of 
CALDWELL. 

This is an action on a note for $100,000, payable to D. M. Puett. 
The plaintiff alleged the death of D. M. Puett and the qualification of 

the plaintiffs as his administrators, the execution of the note by the 
defendant F. P. Moore as a maker, and by the defendants W. C. Moore 
and W. C. Moore, Jr., as indorsers. 

The defendant W. C. Moore, Jr . ,  against whom alone the action was 
tried, the other defendants having been discharged in bank- 
ruptcy, admitted the execution of the note and his indorsement, (729) 
the death of Puett and the qualification of the plaintiffs as ad- 
ministrators, and the only defense set up is that no notice of the non- 
payment and dishonor of the note was given to him. 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was refused, and defendant excepted. 

His Honor instructed the jury to answer the issue in favor of the 
plaintiffs if they believed the evidence. 

There was a verdict and judgment in  favor of the plaintiffs, and the 
defendant appealed. 

785 
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Squires & Whisnant and Thomas H. Culvert for defendant. 
M.  N. Harshaw and Edrnund Jones f o r  plaintiff. 

PER CURIAM. I f  the  ownership of t h e  note  h a d  been p u t  i n  issue it 
m a y  be t h a t  the  defendant would have ground of complaint a s  to the 
peremptory instruction given t o  the  jury, bu t  no issue of this  character 
is raised by  the  pleadings, a n d  the  defendant relies on  the fai lure  t o  give 
h i m  notice, as  indorser, of the dishonor of the  note. 

T h e  note is nonnegotiable, because not  payable to  order  or bearer, 
a n d  being nonnegotiable, t h e  defendant was no t  entitled to  notice. John-  
son v. Lassiter, 155  N. C., 50 ;  8 C. J., 635; 3 R. C. L., 1220. 

N o  error .  

Cited: Hunt v. Eure, 188 N.C. 718. 

W. E. JlcNEIL v. VIRGIXIA-CAROLISA RAILROAD COMPANY. 

(Filed 23 Nay, '1917. ) 

1. Appeal and Error--Rules of Court-Statutes-Laches-LMotions. 
Where appellee fails to immediately send case, counter-case, or excep- 

tions to the trial judge (Rev., see. 591, and afterwards the counsel agree 
that the judge settle the case, with disagreement as  to  this settlement, 
which was finally settled by the judge, without appellant's consent, and 
docketed too late under the Supreme Court rules, appellee's motion to 
dismiss under Rules 5 and 17  will be allowed. 

2. Same-Certiorari. 
Where the appellant can show good and sufficient cause why his case 

on appeal had not been docketed in the Supreme Court in the time required 
by the rules, or that  he was not therein a t  fault, he should file a transcript 
of the record proper and move for a certiorari for the statement of the 
case, which may be done a t  any time during the term before appellee moves 
to dismiss it. 

3. Appeal and Error-Laches-Agreements-Docketing-Rules of Court. 
The Supreme Court will not consider appellant's alleged verbal agree- 

ment between the parties as to delay in docketing his case after the time 
required by the rules, when such is denied. 

4, Same-Subsequent Terms. 
In  the absence of written agreement between the parties, or an affidavit 

of such agreement, not denied, a n  appellant may not docket his appeal 
a t  a subsequent term to that a t  which the rule requires i t  to be docketed. 
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APPEAL by defendant from Long, J., at July  Term, 1916, of (730) 
ASHE. 

C R. Spicer and C. L. P a r k  for p la in t i f .  
2'. C. Bowie for defendant. 

PER CU~IAM. The judgment in this case was entered a t  July  'I'erm, 
191 6, of Ashc. The appeal should have been docketed a week before the 
call of the district, 28 November, 1916, at Fall Term, of this Court. I t  
appears that thc cam on appcal was served on 25 September, 1916, and 
the counter-case on 28 Scptember, 1916. The statute, Revisal 591, rc- 
quired that thcsc papers should be immediately  scnt by appellant to 
the judge for settlemcnt of case on appeal. Struud v. Tel .  Co., 133 N.  C., 
253; Gomrs. v. Chapman,  151 N .  C., 327. The appellant did not do this. 
I n  Decembcr it appears that counsel on bath sides agreed upon a settle- 
ment of the case on appeal, but even this was not sent up. I t  scents 
that there was afterwards some disagreement between counsel as to this 
settlemcnt and the case was then settled by the judge of 23 March, 1917, 
without appellee's assent. 

On 28 March, 1917, the appellee filed motion to dismiss under Rules 
5 and 17. The appellee was entitled to havc this allowcd. Thc appellant 
now moves to reinstate. This latter motion must be denied. The case 
having been tried in July, 1916, should have been docketed here before 
the district to which it belonged was called, 28 November, 1916. This 
was not done, and no excuse was then shown for the delay. I t  was the 
duty of the appelIant a t  that time, if there was any good reason (and no 
fault on its part)  why the appeal was not settled and docketed, to file a 
transcript of the record proper and have moved for a c e r l i o ~ a r i  for the 
statement of thc case on appeal. This was not done. The appellee 
might have moved thcn, or at any time during that term before such 
action by the appellant, to dismiss, but he forebore to do so. 

When the appellee movcd in  this Court on 28 Xarch, 1917, to dismiss 
thc case becausc i t  had not been docketed at  last term, he was cntitlcd to 
have same allowed. The appellant offers no excuse except an allegation 
of some verbal agreement between counsel which is denied by the appcl- 
lee's counsel, and which, therefor?, the Court cannot consider. 
SurL.61ey 2). A,she~)ille,  112 N.  C., 694. The Court will not pass (731) 
upon the veracity or accuracy of r~collection of counsel as to oral 
agreements when denied. Such agreements cannot be considered unless 
put in writing. Indeed, i t  appears that though the case scttkd by the 
jlxdgc was filed in  the clerk's office of Wilkes 011 24 March, 1917, cven 
then it was not scnt up to t k i ~  Court by 6 April. Under the well settlcd 
practice of this Court the appeal could have, heen dismissed at  tlrc call 
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of the district to which it belongs, 28 November, 1916, or a t  any time 
thereafter during that term unless the appellant had filed at the time 
the motion was made the transcript of the record proper and moved, on 
proper cause shown, for a certiorari for the statement of the case on 
appeal. The appellant was not entitled to docket the case at this term 
at all unless upon a written agreement betwcen counsel or an  affidavit 
of such agreement not denied by the appellee. 

The requirements above stated have been repeatedly and uniformly 
adhered to, as stated in Pittman v. Kimberly, 92 N.  C., 562, down to 
8. v. l'rull, 169 N.  C., 370, and many easels cited, Burrell v. llughes, 120 
N.  C., 277, and in a great many cases in which no opinion was written. 
Such negligence as was shown by the appellant in this case cannot dc- 
prive the appellee of his legal rights. 

The motion to docket and dismiss the appeal was properly allowed, 
and the motion to reinstate is denied. 

Motion to reinstate denied. 

ROB I~TJCHANAN v. WRIGHT LUMBER COMPANY. 

(Filed 23 May, 1917.) 

CIVIL ACTION, h a r d  before Lane, J., a t  November Term, 1916, of 
NITCIIELL, upon the report of a ~ f e r e e  and exceptions filed by the de- 
iendant, and from the judgmnmt overruling the exceptions and confirm- 
ing the report defendant appealad. 

Black & Wilson, W.  L. Lambert, John C. McEee and Pless & Win- 
borne for plaintif.  

L. D. Lowe for defendant. 

PEE CIJEIAM. The m~abters involved in the controversy appear to us 
entirely those of fact. The findings of fact of the referee have been 
adopted by the clonrt and canno~t be reviewed by us. I n  the conclusion 
of haw we find no error. 

Affirmed. 
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(732) 
W. J. BRANDIN v. W. A. TRTPLETT 

AND 

THE CRANDIN L1TMBII:R COMl'SNY V. W. A. TRIPLETT. 
(C~IYS~~ZJATEII CAUSES.) 

(Filed 23 May, 1917. ) 

Decds and C:onveyances-~vid~nce-F~aud-Dcc1arations-Hearsay. 
Where adrrrse lwssession of a party claiming lands under a deed to 

his father and from his father to himself, as color of title, has been suffi- 
ciently rstnhlish~d. tlechrationw of the deceased father, wade long subse- 
quent to the tinw the son had entered into possession under his deed, that 
he had not signed the deed, is incompetent as hearsay. 

CIVIL ACTION of trespass, involving also the issue of title, tried bcforc 
Lane,  b., and a jury, at Flall Tarin, 1916, of \~VATATJGA. 

The two actions, presenting and dependent, praotically, upon the same 
facts and conditions, the lands being contiguous and same map bcing 
used as to location, etc., were consolidated below and tried together by 
consent of piarties. There was verdict for defendant, and plaintiffs 
excepted and appealed. 

(509) E d ~ n a n d  Jones, W .  C. Neuilund, and E. S. Coffey for plaintrip. 
M .  N .  IIarshaw for defendanf .  

(510) E d m u n d  Jones, W .  C. N(~wlafid u~cd E. 8. CoffC~y f o ~  plaint i f .  
8'. A. /,?sll,ney and Camler  d? Cansler. for defendunl. 

PER CURIAM. We have carefully examined the record, and find no 
reve!rsible error in the trial and disposition of thcso calses. 

The plaintiff ciompany exhibited a propelr paper title by grant from 
the State and mesnc convcyance~s, the former bearing date in 1882, and 
the individual, also, his grant boaring date in  1872. 

Defendant relied upon adverse poslse~sion maint~ained by his fathcr, 
William Triplctt, Sr., and after by himself for the required period, and, 
in support of sucll claim, irttroduecd and relied in part upon a deed pnr- 
porting to have beein made by his father to hinlself, and occupation 
thereunder. 

Plaintiffs contended that this deed was forged, and in support nf this 
position offered to show by LeRoy Triplett and Ida Triplett that a short 
tirnc before his death the father, William Triplett, Sr., made dccliara- 
tions to them tending to show that he had never signed la deed that 
William, Jr., had broughlt to him to sign. The pi-oposed testimlony was 
excluded by the court and this appelars to be the only exception made to 
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the validity of the trial. Putting aside the objection that 
(733) the statement of these witne~sscs dioes not point to this particular 

deed with sufficient de'finiteness to constitute reversible error, and 
thlat its bearing on bhe verdict, for a like purpoae, is not sufficiently dis- 
closed i n  the record, the evidence, we think, is clearly incompetent. 
Made a long time after the alleged deed was in existence and when de- 
fendanit was in possossion, asserting ownership undor it, these declarn- 
tions mere clelarly hearsay, and on authority, were properly excluded. 
I n  re Shelto~n's Will, 143 N.  C., pp. 218-224; &'addox v. R. YL., 115 
N. C., 642;  ZIodges I ) .  iS"picer, 79 N.  C., 223; McConnell v. McConnell,  
73 N. C., 338; Cowan u. Tuclcer, 30 hi. C., 426. 

In Shelton's ease the declarations were admitted because the question 
involved concerned the validity of a mill, and Associate Jus t i ce  Brown, 
disltinguishing beltween a deed and a will, said: "Declarations of this 
kind (by a t~s ta to r )  are admitted as an exception bo the general rule 
rejecting helarsay becausc the testat,or has peculiar means of kaowledge 
and is supposed to be without motive to speak other than the truth; he 
differs from a grantor in a deed because, when his declarations a1.e made, 
he has not parted with his property, but retains control ovor the subject- 
niatter itill his death." I t  is not required t o  deal with the question, very 
fully ,argued in the brief of counsel, as to wheither the declar~ations were 
inJompetent under 1631 of Revisal, excluding testimony by interested 
parties as to transactions with deceased persons, the proposed evidence 
being inadmisible on other grounds. 

There is no error, a i d  the judgment is afirrned. 
N o  error. 

Ci ted:  Gill v. Porter, 176 N.C. 453; B u , ~ ~ f i n g  v. Subisbury, 221 N.C. 
35. 

30 Mag, 1M7.) 

Appcal and Zrror-Petition to Rcliear-Corrrmencement of Time Allowed. 
The time begins to rnn aqlinst a petition lo  rehear in the Supreme Court 

f rom the timc the opinion was filed in  the oftice of the clerk of that Court. 

PER CTJRIAM. The petiitiorr to rehear was submitted (to the Court in 
eonfcrencr by the justices to whom it was referred. 

This Court is of opinion that the time within which a petition to 
rehear may be filed begins to run on the day the opinion is filed in the 
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office of t h e  clerk of t h e  Supreme Court.  T h e  opinion i n  t h e  above 
entitled case was filed 1 4  March, 1917, and  more t h a n  for ty  days having 
expired between t h e n  a n d  17 May,  1917, when the petition to  rehear  was 
filed i n  this Court,  the same is denied. 

Cited: Cooper 2). Cornrs., 1 8 4  K.C. 615. 

STATE v. ED BURXETTE. 

(Filed 21 February, 1917.) 

1. Judgment Suspended-Conditions - Waiver - Intoxicating Liquors - 
Criminal Law. 

A defendant who has been convicted of selling intoxicating liquors in 
violation of our prohibition laws before a court of competent jurisdiction 
may waive his right of appeal and consent to a judgment suspending the 
sentence upon condition that  he appear before the court from time to time 
aed show that he has not since violated the law. 

2. Same-Orders-Execution of Sentence-Courts-Jurisdiction-Statutes. 
A trial justice, under the statute, is but the presiding officer of his court, 

and where the court has suspended judgment against the prisoner upon 
condition that  he report to the court from time to time and show his good 
behavior, he may not thereafter cause the defendant to be imprisoned or 
sent to the roads for violating the conditions imposed, except in open court 
regularly sitting for the transaction of business, and the court must afford 
him opportunity to be heard, and to employ counsel, if he so desires; and 
a proceeding held privately in the ofice of the justice, wherein he attempts 
to order the execution of the judgment, is without warrant of law and of 
no efrect. 

3. Courts-Proceedings-Presuniptions-Re- Corpus. 
Proceedings before a court of competent jurisdiction will be presumed 

to be regular and valid, unless upon their face they plainly appear to be 
void; and when they do not so appear, they are  not subject to review in 
7inbens corpus proceedings. 

4. Same - Jurisdiction - Suspended Judgment - Intoxicating Liquors - 
Judge-Sentence. 

The rule that the proceedings of a court of competent jurisdiction a re  
not reviewable in 7iabeas rorgue proceedings does not apply when i t  
appears that the justice before whom the case had been determined had 
convicted the applicant of violating the prohibition law, suspended judg- 
ment upon condition of good behavior, and ordered the execution of the 
sentence and the arrest of the defendant in proceedings privately had in 
his office, and not in open court, as  the law requires. 
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5. Judgment Suspended - Conditions - Good Behavior - Sentence - Un- 
lawful Procedure-Appeal and Error. 

It appearing in this case that the trial court suspended judgment in a 
criminal action upon certain conditions, without adjudication of the fact 
whether the defendant had complied therewith, and had ordered the exe- 
cution of the sentence and the arrest of defendant without warrant of 
law, it is Hcld,  that the defendant give a bond in a certain sum for his 
appearance before the criminal court at a time to be fixed by it, giving 
him reasonable opport~mity to be heard, employ counsel, etc.; and in 
default of his giving the bond, the court issue a warrant or capias for the 
purpose of inrestigation. 

6. Appeal and Error-Criminal Law -Habeas Corpus -Evidence - Cer. 
tiorari. 

Evidence or other matters adjudicated in a criminal case will not be 
reviewed by the Supreme Court on appeal in habeas corpus proceedings; 
but only the jurisdiction of the court and the validity of the judgment. 
In this case the Attorney-General waived the irregularity, and by agree- 
ment it was regarded as if upon a formal return to a writ of certiorari. 

( 7 3 5 )  APPEAL from an order of Bond, J., refusing to discharge the 
defendant in a habeas corpus proceeding, heard 5 August, 1916, 

from PASQUOTANIL 
The defendant was charged before the criminal court of Pasquotank 

County with importing into the State from another State more than one 
quart  of intoxicating liquor, and also with having in his possession a 
quantity of such liquor in  excelss of one gallon, for the purpose of sale, 
contrary to the statute. The case was heard by the court and the  defend- 
ant  was convicted. H e  was sentenced to work on the public roads, in the 
first case, for one month, and in the second case for three months. He 
appealed, and afterwards abandoned his appeal, with the understanding 
that he should pay a fine of $200 in the first case, which he did, and that  
judgment would be suspended in the other case and he be required to 
appear on the first of April, 1916, and every three months thereafter for 
one year and show thlat he had not violated the law regulating the im- 
portation and use of intoxicating liquors. Judgment was suspended 
accordingly. The following facts were found by the judge and stlated 
in the case: "The defendant, when three months were out, started to 
see the tr ial  justice and to show that  he had hjad no dealings with liquor, 
when he was met by the said tr ial  justice and told that  'it was all right, 
and he  could go.' The defendlant understood from ithis that  he was 
released from further attending court. On the 1st day of August, 1916, 
while the defendant was a t  his work on the streets of Elizabeth City, 
he was taken into custody by one of the policemen of Elizabeth City and 
carried into the private law office of the trial justice, who is a practicing 
attorney in  Elizabeth City, and after hearing certain statements of 
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policemen, was sentenced to the conlmon jail of Pasquotank County, and 
in a fcw minutes was taken to the public roads and therc worked with 
convicts. No teshimony was produced of any selling or having for sale 
any liquor since the judgment was suspended. There was no hearing in 
court, except as abovc stated, and the defendant had no counsel to bakc 
any steps for his defense. The act creating the criminal court, chapter 
180, Public Laws 1907, dirvcts that the court shall bc held a t  the court- 
house or at  the' town hall. Said act is made part of these findings, for 
reference. The defendant had been living in Elizabeth City from the 
time of his conviction -to the time of his arrest, draying on the streets 
and passing by the policemen of Elizabeth City and the trial 
justicc every day. H c  had not dealt with liquor from 18 Dc- (736) 
cember, 1915, to 1 August, 1916, so far  as any evidence appeared. 
Nothing more than enough to crcalte some suspicion on the part of 
policemen." 

Thc? judge refused to discharge the defendant, a n d  the latter appealed, 
and was releasd from custody on a bail bond of $75, conditioned to 
abide with the result of the appeal. 

Attorney-General Manning and Assisfant Atiorv~ey-General Sykes for 
the slate. 

Aydlef t  d Simpson and C. W .  Crown for dcfcndant. 

WALKER, J., afiter stating the case : Thc Legislature, by Public Laws 
1907, ch. 180, crelated and e~t~ablished the crimiinal court of the county 
of Pasquotank, presided over by a trial justice, and gave it jurisdiction 
of criminal cases therein specified, the offenses chlarged against the 
defendant being of the prescribed class. When the defmdant, upon his 
convJction in  that court of unlawfully importing spirituous liquor into 
this State, and of having in his possession for sale more thlan one gallon 
of such liquor, colnscnted to waive his right of appeal and also clonsented 
to a suspension of the judgments upon the terms and conditions stated 
therein, he was bound by his consmt thus given, and the proceedings 
up to this stage of the case were regular and valiid and laccording to 
established precedents. S .  11. Crook, 115 N. C.,  at p. 760; S. v. Evpritt,  
164 N. C., 399; S .  a. Hilton, I51 N. C., 687; 8. 11. T&pp, 168 N. C., 150. 
The matter is so fully considered in thlosa cases that we deem it useless 
to a~ttempt any further discussion of it. Defendant did nolt question thc 
power of the court to suspend the judgments in the criminal prosecu- 
bions upon the termjs imposed, but when he wias brought before thcl 
justice of the criminal oourk for the purpose of enforcing the suspcndcd 
jud,ments, he sued out a writ of habeas corpus and ahtacked the validity 
of the sentence upon the ground that therc was, in law, no real invcsti- 
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gation of the question as to  whether the defendant had violated the 
torrns of the suspension. I f  .those proceedings were, merely irregular or 
erroneous, tlroy cannot be ass~ailed collaterally by  the writ of habeas 
corpus, and in order to do so defendant must show that they arc ahso- 
lutely void anid of no effect i n  law. E.c P a d e  MrCozon, I39 N.  C., 95. 
I t  was there said:  "We cannot decide whether them was any merely 
erroneous ruling of the count o r  any irregularities i n  respect to judg- 
ment and procedure, as the writ of habeas corpus  can nevcr be made to 
perform the office of a writ of error or of a n  appeal. We a re  confined in 
our investigation to the question of jurisdiction or power of the judge 
to proceed as he did, m d  cannot otherwise pass upon the meriits of the 

controwrsy. There must have been a wan~t of jurisdiction over 
(737)  the perxon or the cause or some other m a t h  rendering the pro- 

cerdirlg void, as this  is the )only ground of collaterial attack. The  
law in this respect has h e m  definitely settled, wc believe, by all the 
courts." Ex P ~ T ~ P  2 ' e ~ ? y ,  128 [J. S., 289; Itx Parto 8uu&, 131 11. S., 
267; Itapalje on Contenipta, scc. 155. The Court held in  Ex Parle 
IZerd, 1 6 0  lJ. S., 13, that  a writ of I~abeas c o ~ p u s  cannot be made to  
perform the funcitions of a w i t  of error, and "to ~ a ~ r r l a n t  t he  discharge 
of tdhe pctitioncr the judgment unde,r which he is  he81d must be not only 
erroneous, but abs~olutely void." I n  this case, themfore, the r~ange of 
our inquiry is narr*owed to thse quesition of jurisdiction and the legal 
validity of the sentence in other respects. If the proceedings were either 
irregular or erroneous, the r e m d y  is not by habeas c o r p s ,  and if they 
do not appear plainly on their face to bc void, we should presume that  
they are valid until the contrary is shown, as the  principle is that 
"Where acts arc of an  official nature, or require the concurrence of 
official persons, a presumption arises in favor of their due execute 8 ion. 
I n  these oases the ordinary rule is omniu prrn.\rrnauntrr, etc.: everything 
is presumed t~o be rightly and dilly pmformed until the contrary is  
shown." Brolom's Lc@ Maxims, 909. 

But  while this is  the general rule, we niust inquire as to the  jurisdic- 
tion of the court to proceed in the eausc, and in doing s~o here we may 
properly s tar t  from the suspen~ion of the judgmeiib, as there is nothing 
in  eontrovcrsy bark of it. A careful peruaal of the statute crelating the  
criminal court of Pasquotank Clounty leads us to the conclusion thlat the 
Legislatarc nevcr intended tha t  important proceedings such as the one 
under review in this case shonld he conducted hy the trial justice (who 
is r n c ~ l y  its presiding officer) c-xcept in open aourt, while the court i s  
regularly slitting for the transaction of its business, and the order for the 
appearance of the defendant a t  stated inttmmlq, imder the suspended 
judgment, and his showing that  he had obeyrd the law as to the posaes- 
sion and transportation of liquor was intended to require his appearance 
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in  open court; and it was further the purpose tbat the invesltigation 
should be publicly conducted there, and the proceeding before the trial 
justice acting privately in  his office was not warranked by the law and 
was of no effect. I t  was not without some reluctance that the practice 
of suspending judgments upon certain conditions was sanctioned, and it 
was only done because of its being beneficial to the prisoner, and further 
because his rights may be properly safeguarded. The proceedings to 
enforce suspended judgments slhould, therefore, be had in open court, 
where he will have fa i r  and reasonable opportunity, with the aid of 
counslel, if he desires it, to show that he has not violated the terms of 
the suspension, and where his other rights may be preserved by a 
public hearing. The trial justice does not sit as a committing (738) 
magistrate to bind the prisoner over to court, but as the presiding 
officer of the court regularly organized as provided by the statute. He  
is but an integral part of the court, and in  his individual person does 
not embody its corporate authority. The court must act as a clourt, and 
not merely the individual who is appointed by law to preside over it. 
The defendant was entitled to a public hearing in the court, and this he 
has not had. There wae intimation substantially to this effect in S. v.  
Tripp, 168 K. C., at pp. 152, 153, where it was said: "The power of 
the court, having jurisdiction, to suslpend judgmenit on conviction in a 
criminal case for determinate periods and for a reasonable length of 
time has been recognized and upheld in several decisions of our Court, 
as in S. v. Evekt t ,  164 X. C., 399; 8. v. Ililton, 151 N. C., 687; X. v. 
Crook, 115 N. C., pp. 760, et~c. ; and we see no good re~aslon why i t  should 
nlot be intrusted to the sound discretion of these municipal courts. I t  
may be well to m t e  that while it has been sanctioned in this State to a 
somewhat great~er extent than it existed at  common law, there hlas been 
decided intimation given i11 some of the cases that the practice should 
not be hastily enlarged, as it may be susceptible of great abuse to the 
injury of the citizen. Thus, in Hiltori's case the Court slaid: 'In this 
State, as shown in  Crook's case, supra, the power to suspend judgment 
and later impose sentence has been somewhat extended in its scope, so 
as to allow a suspension of judgment on payment of casts, or other 
reasonable condition, or continuing the prayer for judgment from term 
to term to afford defendant opportunity to pay the cost or make some 
coml'ensation to the party injured, to be considered i n  the final sen- 
tence, or requiring him to appear from term to  term, and for a reason- 
able period of time, and offer testimony to show good faith in slome 
promise of reformation or continued obedience to the law. These latter 
instances of this method of procedure seem to be innovations upon the 
exercise of the power to suspend judgment as i~t  existed at common law; 
and while they are well established with us by usage, the practice should 
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not be readily or hastily enlarged ur extended to occasions which might 
result in  unusual punishnient or unusual methods of administering the 
criminal law." While the proceedings are not valid, this does not neces- 
sarily entitle the petitioner to an absolute discharge, las the court mtay 
hold h i n ~  to bail in order that he may answer, in  a proper way, the 
allrgation that he has violated his parole or the conditions of his release. 
I t  does not appear that he reported to the court ait each of the times 
appointed for his appearance, and showed that he had complied with 
the conditions lof the suspension of judgment. We, {therefore, direct that 
he give bond in the slum of $100 for his appearance before the criminal 

court of Pasquotank County at  a time to be fixed by that court 
(739) for the investigation of the matter, when he may have the benefit 

of counsel, if desirrd, and a reasonable oppontunity to be heard 
in his defense, and so that then and there the case may farther proceed 
agreelably to the forms and reqnirc~rnents of the lfaw. I f  the defendant 
does not furnish bail as herein requircd, the criminal court may issue 
a wlarrant or capias to hring him before the court for  the purpose of 
the investigation, giving him reasonable opportunity to be heard by 
counsel, if drsired, and otherwise respecting his cor~stitutional rights. 

An appeal dloes not lie from a judgment or order in a habeas corps 
proceeding like this one, bat the Attorney-General very properly agreed 
to waive this irregularity and to treat the appeal as if it were a formal 
return to a writ )of certiorari which had rcgularly been issued from this 
Court, upon appliaation therefor by the petitioner. And we have so 
dealt with it. This course was taken and approved by us in F:x Part,. 
McCown, 139 N.  C., 95. See, also, I n  1.e Ilolley, 154 X. C., 163 ; 8. *I. 

Uunn. 159 N.  C.. 470. As held in the oase last cited, we canno& review 
the evidence or other matters in a criminal case in habeas corpus pro- 
cwdings, but only the jurisdiction of the court and the validity of the 
j u d p w ~ t  which is attacked, and we have not attempted to do so. 

There was error in  the ruling of the judge, and the ctase will be re- 
mlanded with directions to proceed in the original case as herein indi- 
cated. The State will recover closits in this Court, to be taxed by the 
clerk, against defendant and his sureties. 

Modified. 

C i f d :  8. 1;. V i c X w s ,  184 N.C. 678; 8. u. Phillips, 185 N.C. 616, 622; 
8. v. S r h l i c h l ~ r ,  194 N.C. 279; 8. o. l l ~ n d e r s o n ,  207 N.C. 260; 8. ?I. 

A n d ~ r s o n ,  208 N.C. 789; S. v. Jackson,  226 N.C. 68; I n  re  il'hompson, 
228 N.C. 75; In re Tay lor ,  229 N.C. 299, 303. 
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(Filed 2l February, 1917.) 

Arson-Trials-Evidence-Questions for Jur.5-Yonsuit. 

Eride~we. upon ,I trial for arson, which tended to show that a dwelling- 
house was burned about 3 o'clock in thc morning, and thereafter, on the 
sanw morninq a frying-pan wns iounrl beneath it in which balls of cotton 
had been saturated with kerosene, from which thr house had caught fire, 
some of which were fount1 pallly charred, is sufficient evidence of arson; 
and evidence tendinq to show that the prisoner had thr~atcnetl the life 
of the occupants of the dnrllinq on the previous day; that he dwelt with 
his wife nt%r by, and had left his room aboilt five minutes before the fire 
occnrwcl, was seen under sny)icions eirrlin~star~res near the place, just 
bc4km the time, left home without esplanation and gave no reasonable 
e~planxtion thereafter, and mas arrrsted in a ncigliboring State and 
bronglit back for trial, elc., is snfficienr to sustain a verdict of the ~ ~ r i s -  
oner's quilt : and a 1nolior1 .IS of r~cnsuit thereor1 was properly denied. 

INDICTMENT for arson, tried before Allen, J., and a jury, a t  (740) 
September Term, 1916, of EDG~COMBE. 

As the prisoner moved to nonsuit the State, undcr the statute, upon 
thc ground that  therc was no evidence of his guilt, i t  will be necesslary 
to sc.t forth a par t  of tfhe testimony as given by the State's witnesses, 
which is  as follows: 

N'ancy Buckncr testified: ((1 am 60 years of age; have lived in  Tar-  
boro most of my life; am a widow, my  husband having been dead many 
years. On 21 August, 1915, I owned a lot and dwelling-house thereon, 
situated on oorncr of Water and Trade  streets of the town of Tarboro;  
i t  was a one-story three-room frame house, with ell and kitchen behind, 
and back and front porch with fence around portion on Water S twe t ;  
and porch of said house was right on Water Street, the sill of w h k h  
rested on p o u n d  ; the lots along here dropped to the lowgrounds of the 
river and the back par t  of the house was osn posts or pillars high enough 
for me to walk under the same; my house fronted on Water Street and 
was on the south side of the same; I kept firewood beneath the back par t  
of the same. T rented two front rooms to Florence Pcyton and her 
grandmother, Lidia Olus, and they with Florence's child slept there a t  
nights, but worked out  during the day. There had been no fire in the 
house that day except i n  the kitchen. I knew prisoner, Wesley Clark;  
he and his wife were living a t  that  time on Albemarle Avenue of the 
town, above the cotton yard, which is next strret west from Trade. Eas t  
of my  house on side of Water Street was an  open space about 80 feet to 
next house. Florence Peyton s k p t  in room next to co thn  yard. On  
Saturday morning, 21 August, 1915, T slaw Wesley Clark in Florence's 
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room; I ordered him out and told him not to come back the~re any more, 
and he said that I had nothing to do with his being in Florence's room 
and Jidia's room, kheir part  of the house; he goit mad and was quarrel- 
ing, and said if he got mad something would be done; that he would 
belch and everybody would know i t ;  told him not to beach in  there or he 
might turn the house over; appeared like he was mighty mad; said if 
he got mad every one would know i t ;  that he would go to the electric 
chair f o ~  me. I told him that I would have him put out, and he said 
he would slay any one who would try to put him out. I told him to get 
out; I was tired of hearing him run his mouth. He left. This was 
about 9 o'clock a. nl., Saturdlay, 21 August, 1915. I saw Wesley again 
that night about 8 o'clock. I Ic  came up Trade Street from river, butt did 
not come nearer than street and did not speak. I have not seen him 
since until case was tried today. IIe had been a t  my house before and 
1 had ordered him away, but he did not listen to me. That night my 
house was burned up just before day; think between 3 and 4 a. m. I 

was in bed and Florencr waked me up ;ran outside and fire was on 
(741) outside of building next to cotton yard; fire was blazing up outside 

and was over in  a few minutes. I did not go back to see if fire 
was on inside, there was so much smoke. ,41a.rrn given and fire com- 
pany camc; the house was practically des~troyed by flames; had no in- 
surance; my policy had lapsed. I was a t  house next morning about 10 
o'clock, whrn Mr. McCabe and 1301) Cosby came there. They found a 
frying-pan on sill of the house next to cotton yard and a round box like 
you buy toilet, powder in. We diid not know what was in  box. The 
frying pan was n~ot mine; did not smell i t ;  no children about i t ;  don't 
know how long prisoner has been here; do not kniow what he docs; 
known him right along. I don't kmow what he sraid would happen. 
Florence Pcyton and her grandmother had been living with me two 
yetars or l~onger; Florence was !a single woman; had one child; no 
children horn bo her in  my house; had had quarrels with prisoner before 
this, but he kept on coming to my house. Wesley brought me a water- 
melon that Saturday morning." 

13ert Shaw testified: "I am a single woman and do washing; camc 
home early on morning of 21 August, 1915; I think about 3 a. m. I saw 
Wesley Clark on thc railroad in front of my house; the railroad ran 
along Albrmarle Avcnuc, a street of Tarboro; eleotric light there and 
saw him distinctly. IIc went and sat down on stcps of William Ann 
Avis. Came homcl at 3 a. m. t l ~ a t  niorning from picnic. I was in buggy 
with two rrrcn; did not know them; I was tired, undressed and went to 
bed and to slrep. My mother woke m r  at  the sound of the alarm of fire. 
Don't know exactly what hour; did not get up or go to fire. William 
Ann Avis and the prisoner and his wife lived in the same house-double 
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house with four rooms 011 Albemarle Avenue; the railroad runs down 
the avenue; cotton yard on railroad and in front of the house in which 
prisoner lived." 

William Ann dvis  testified: "On 21  August, 1915, I was living in a 
four-room house on Albemarle Avenue. I occupied two rooms of the 
house and Wesley Clark and his wife occupied the other two. There 
was a lathed and plastered partition between us. I could hear them talk 
from my rooms and they could hear me. I remember I was sick on the 
night that Xancy Buckner's house was burned and was up most of the 
night. About 3 a. m. I heard Wesley Clark leare his house and about 
five minutes thereafter the fire alarm bell was rung. I called Wesley's 
wife, and when she came out she was fastening her dress. We went to 
the fire to Kancy Buckaer's house; Wesley was not there, I did not see 
him and have not seen him since. I have one bastard child now, grown 
and married. I have 110 ill or bad feeling against Wesley Clark; the 
cotton yard was south of my house; cotton yard was open and ground 
path ran across same to Water Street; I heard the fire alarm bell 
five minutes after Wesley went out of room. I have been sen- (742) 
tenced to the county home for sixty days for cutting my hus- 
band, and served my time." 

Florence Peyton testified: "I am 21 years old; work at washing and 
ironing; I was born in New York; lived a while at Chapel Hill ;  have 
been here some time. I have had rooms with my grandmother, Lidia 
Olus, for two years or more at Nancy Buckner's house. Worked out 
and slept there. I had no fire in or about my room 21 August; there 
may have been a can of kerosene in my room. About 9 a. m. that day 
I was asleep in my room and Wesley Clark woke me up. I asked him 
what he was doing in my room and I in my night clothes; he said, 'Can't 
I talk to you? I have treated you too much like a lady to talk about 
me to my back to that man at the spring.' I told him I had not talked 
about him to any man anywhere, He quarreled some. He  pulled cut 
his knife and drew it across my throat. I told him to cut my throat. 
and he said he did have a great mind to do it. He then went out of my 
room, and Nancy Buckner asked him what he was doing in there. He  
replied that i t  was none of her business; that he was tired of fooling 
with Tarboro negroes, and that he was going to belch and everybody in 
Tarboro would know it. He  said that he would go to the electric chair 
for Nancy. Nancy told him to get out and he told her she could not put 
him out. She said she would send uptown and have him put out. He 
said he would cut any one sent in cracks. He said he is all right. 'I have 
treated you too nice and bad luck will follow your tracks.' He told me, 
(You treat me wrong,' and that I would soon fall in hell. Wesley left after 
that, and I have not seen him since until the trial. Wesley was never 
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i n  my  room before. There was nothing inipropcr between us. H e  had 
never given me any money. I was never afraid of his cutting my throat. 
EIo has visited a t  Nancy's befor(.. The New Year before she had him 
to come through the hall ;  said it would give her good luck. 1 had no 
insurance. When I waked u p  that  night my  room was full  of smoke; 
saw flames i n  wall. 1 aroused Nancy; went out arid fire was outside of 
house; my  room was on tho corncr next to the cotton yard. Thc house 
was burned i n  a few minutes. There was so m ~ w h  srnolw that I could 
not get back in the house to save anything. The fire omurred just before 
day;  belicve betwem 2 and 4 a. m. F i r e  company came after the 
alarm." 

Lidia Olus testified: "I am tlic g ra~~dr r~o t lwr  of Florence Pcyton and 
a t  the time of the fire had rooms with her a t  Eai~cy Euckner's; was 
cooking for Mr. Savage. About 10 o'clock Saturday morning, 21 An- 
gust, 1915, Wesley Clark came by where 1 was working and said : 'Old 
Buck is mad with me; told me to get out of her house.' H e  said 

she wap a rncan negro. I told him not to pay ariy attention to 
(743) that. H e  did not seem mad. I had lived at Nancy Buckner's 

two years or more, and Wesley Clark frc~yuently visited thc house. 
I worked out as a cook and stayed a t  Nancy's at night." 

Pau l  McCabe testified: "I am a n ~ e n ~ b e r  of Tarboro Fir(. Company 
and make reports to Raleigh. I was a t  fire at Nancy Buckner's Sunday 
morning, 22 August, 1915. 1 was back tlicre at 10 a. 1x1. with Bob Cosby 
and I,. E. Fountain. I found frying-pan 011 sill next to Tradr Street 
and also some burnt eotton under the house. The pan was about 10 
inches in diameter and 2 inches deep and would hold two quarts. I 
smelled oil 011 the same and saw partly burnt bunches of cotton; the 
cotton appeared to br i n  balls or as if same had been compressed slightly. 
Thew was a train that  passed Tarboro for Norfolk, Virginia, at 4 a. m., 
a t  this time. The cotton yard was about a half block away on rrorth 
side of Water Street, northwest from Nancy's houc;e. Behind Nancy's 
I i ous~  and along W a t ~ r  Street the land sloped sharply to river low- 
grounds, and they are overflowed a t  high water. Wind might blow 
cotton from cotton yard to back lots. F i re  would burn u p  kerosene oil, 
but what I meant to say was that  I smelt the odor of burnt oil." (There 
was other testimony to tllc effect that  cotton could be blown to place 
where fire started.) 

Bob Cosby testified: "I was pr'esent on Sunday a. In. after fire a t  
Nancy Ihckncr's house with Pau l  McCabe and I,. E. Folmtain. Saw 
the frying-pan as described by Mr. McCabe and saw where it was. I t  
was where McCabe said i t  was. I t  had the appearance of being a new 
one and had never been used before; smelt of burnt oil. There was a 
train that passed Tarboro going to Norfolk via Hobgood about 4 o'clock 
in the morning." 

800 
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P. F. Pulley testified: "I am chief of police of Tarboro, and at  
request of Sheriff 13yatt I went last March to Norfolk for Wesley Clark. 
I knew him and I found him in jail, I spoke to him. At first he did 
not speak, but later did. The only thing he said to me coming from 
 orf folk to Tarboro, on the railroad cars, was that as the train was near 
or approaching Hobgood, Wesley looked out of the window and re- 
marked that 'Right along here is where I was at sunrise on the Sunday 
morning that I am charged with burning Nancy Buckner's house.' " 

There was testimony that the prisoner had worked for IIarry Anthony 
in Halifax County and that he walked to Anthony's home from Tarboro 
the morning on which the fire occurred, arriving there about 10 o'clock 
a. m. and a day before he was expected. He worked for Anthony for 
several months and was engaged in ditching. He  gave as his 
reason for coming a day ahead that '(he wanted to be on the job (744) 
in  time"; that he had money and could have come by train, but 
he preferred to walk. He  arrived 011 Sunday. 

The prisoner moved for a nonsuit, the motion was denied, and he 
excepted. There were other rulings to which he took exceptions, but they 
will be noticed hereafter. E e  was convicted by the jury and appealed 
from the sentence of the court. 

Attorney-General M a n n i n g  mid Assistnnt At fornpy-General  S?/kes for 
S ta te .  

J a m e s  M.  i i o r f l e e t  f o ~  d ~ f e n d a n t .  

WALKER, J. I t  will bc necessary to consider only one question, as 
the others are, in  our opinion, without substantial merit. The prisoner, 
at  the propcxr time, moved for a judgment of noilsuit upon tho evidence, 
which the court refused to grant, and properly so, as there were facts 
and circumstances which tended to show his guilt. The crime of arson 
is one usually committed with great secrecy and not infrequently under 
the cover and concealmcnt of night. The State, therefore, in most of 
the cases is compelled to rely on circumstantial evidence for a conviction. 

The undisputed facts in  this case tend very strongly, though not un- 
erringly, to implicate the prisorm as the guilty party. He had made 
threats against the owner of the house, Nancy Buckner, the day before 
trhe burning, which clearly implied that he would take the earliesit oppor- 
tunity to avenge what she had said and donr to him. I t  is true that the 
threats were general in their character and did not indicate that his 
purpose was to burn her house, but they were at least sufficient to show 
that he had a moltive for the act. That the burning was the act of an 
incendiary appears from the manner in  which i t  was done. The cotton 
was no doubt taken from the adjoining yard, where coltton was to he 
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found, and saturated with oil or  kcroscne, which would soon start  a 
fire, and this fact accounts for  the short intcrval of $time after  tlie 
pisonc3r left his house and the fire alarm. The facts that  he arose 
before day, a t  3 o'clock in the morning; when thew was no good reason 
for hie doing so, and was seen by Bert Shaw on the railmad near tlie 
house a t  that early hour, under sus;picious circmnstancee, and that  Ile 

no& a t  the fire, but irnniediately aftcr it was started he  left afoot 
for  another county, without apparently tclliilg hii; wife or any one else 
w h r e  he  was going, and tha t  he stayed away and out of reach of tllc 
officers for many months, and was finally Pound in jail at Norfolk, 
where he wfas captured-t<hese and other circwrnatances, while thc~y may 
uot p~*odace absolute certainty of his  guilt, arc yct sufficient for the con- 

sideration of thc. jury. We said i11 8. /!. Hriclqws, 172 N .  C., 879, 
(74.5) in a similar case: "It does not appear that  ainy other person had 

a rnotive to conmit  the crime, or the opportunity, hut, on thr 
contrary, the cornbinatiorl of motive, threat, time, place, a ~ r d  circum- 
staiwe, as detailcd by the witnesses, all tend to ostaHia11 the guilt of thrl 
iprisoncr," citing Hrow~r 0. Slaic ,  I I Qa., 3 (XU 8. E., 320). Scc, alio, 
8. 1 % .  K i n y ,  162 X .  C., 580; S. I $ .  l:arrett, 151 N .  C., 665; S. v. 'l'hornp- 
sotc, 97 N. C., 496; 9. 1 , .  ( h i l o r ,  71 N. (I, 88. 

'I'hc facts in this caw are not sub~tantial ly weaker than thoscx in  8. 7,. 

li'lury, su j i rn ,  ailti S. o. ( i o i ~ ~ g s ,  101 N. C., 706, where convictions were 
ws ta in td  I-I(~rc~ we h a w  the presence of thc prisloner at a place very 
m a r  the houscx that was bnrned, a t  an unusual hour;  the occurrenc2e of 
thc, fir0 nln~oit  i rnr~lcdiat~ly after he was seell; his suclder~ departure from 
his holl~c~ &hen th(x alarm of fire &as given; his abseslcr for many rrlonths, 
and, finally, the motive t~o commit tlw incendiary act. 

\\'P are mindful of the rule tha t  evidciicc which merely ihows it 
possiblc~ for the faet in issue to be as alleged, or which raises only a con- 
jwture that it is so, is a n  insufficirnt foundation, for a vcrdict of guilty, 
and a~lioultl not be left to the jury ( I l y rd  o. R.rpr~ss C'o., 139 N. C., 276; 
AS. 1%.  T7inso,c, 63 N. C., 335) ; bu't this evidence is of stronger prolmtire 
force, tlien conjecture, and furnishes a much more substantial basis for a 
c.onvictiorl. I t  was for the jury to pass upon its wc,ight, arid they conltl 
reasonal)ly infer the prisoner's guilt thewfroin. S. 11. I q i l e ,  117 N. (' , 
803 ; S. (1. Pal-mon, 146 N. C., 481 ; S. 1%.  . f  d a m s ,  138 N. C., 688; N. 11.  

WulA tJr ,  149  N .  C., 537 ; S. I,. ~l lc ( : larr~n~rry ,  pcs t ,  748. These casrs, 
ant1 those alrcwly citcd, fully suitail1 the rnliug of the c20urt. The evi- 
dence i l l  this case is really strosigcr against thc prisouer than it was ill 
sorl~c of the c ~ i e s  we rr ly on, wherrl rorivictions werc wstainrci. 

Thr prisoner's explanation of his s ~ ~ t i d r n  tleparturc from Tarboro for 
Hal;fax Connty at :i o'clo(~k in the morning was not a w r y  creditable 
one. I I e  could Ila\,cl left mnvh later in the day arid reac*hrd the home of 
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t h e  witness H a r r y  Anthony  early i n  t h e  afternoon of Sunday,  the d a y  
before Anthony  says he  was  expected by  him. Af te r  making  his  threats,  
it was a s ingular  coincidence t h a t  the  prisoner should have lef t  Tarboro 
a t  t h e  very moment when the  fire blroke out. B u t  i t  is not th i s  fact, nor 
t h e  motive o r  the th rea t s  or <any other  single circumstance, taken singly 
o r  b y  itself, t h a t  tends to  prove his  guilt ,  but  a l l  of the  facts, considered 
a s  a whole, and  i n  relation t o  each other, which warranted the  ju ry  i n  
deciding the i s m e  against him. There  was  n o  reversible error  i n  the 
other  rulings. 

N o  error .  

Ci ted:  8. v. i l lartin, 182 X.C. 8 4 9 ;  8. z.. illoses, 207 N.C. 141; 5'. u.  

S t a m e y ,  207 N.C. 855. 

STATE r. JOHN W. GULLEDGE. 
(746) 

(Filed 21 February, 1917.) 

1. Embezzlement-Criminal Law-Principal and  Agent-Banks and Bank- 
ing. 

An indictment charging that the defendant was the president of a cer- 
tain bank, and by virtue of his position received and feloniously appro- 
priated the bank's money. sufficiently alleges an act of embezzlement; 
and it  is not necessary for it to charge that the funds alleged to have been 
embezzled had been committed to his custody, or any breach of trust or 
confidenee except that  ~ ~ h i c h  grew out of his official relationship with 
the bank. 

2. Indictment-Embezzleiment-Bill of Particulars-Conviction. 
A bill of particulars in a criminal action is not a part of the indictment 

for the offense charged, and can supply no defect therein; and the defend- 
an t  has no legal right to demand that separate issues be submitted to the 
jury on each of the particulars furnished, upon indictment for embezzle- 
ment;  and a conriction is proper when there is a verdict of guilty upon 
the issue and there is evidence of embezzlement upon one or more of the 
specifications furnished in the bill of particulars. 

3. EmbezzlementTrials-Evidence-Sonsuit-Instructions. 
Where unon a trial for embezzlement there is evidence that the defend- 

ant  was the president of a bank and as such he received sums of money 
and evidences of debt belonging to the bank, for which he failed to account 
and which he appropriated to his own use, i t  is sufficient for conviction 
of the offense, under a charge by the court that the jury must find that  
the defendant intentionally and fraudulently converted the money to his 
own nse. 
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INDICTMENT for embezzlement, tried a t  criminal term, July, 1916, of 
RICHMOND, befiore Cline, b. 

The defenidant was convioted, land from the jildg~nent and scntence 
pronounced appeals. 

Attorney-General Manning,  Assistant Altorney-Gcnerul X y 7 m  for the 
Slate .  

11. H.  McLendon  and V a n n  & P r a f t  for d e f ~ d a i a t .  

BROWN, J. The defendant is iiudicted for embezzling $6,500 and 
other large sums of money, the property of the Southc~rn Savings Bank 
of Wadesbor~o, of whkh  he was president. The bill chiarges that by 
virtue of his position, and while holding it, the defendant, knowingly, 
willfully, fraudulently, and feloniously, and with intcnk to cheat and 
defraud, feloniloudy misapplied and appropriated to his own use the 

said sums of money. 
(747) The defendant was convicted by the jury and moved in arrest 

of judgment upon the ground t~hat the bill of indictment does not 
sufficiently cli~ai-ge the offense, in  that it does not charge that the, money 
came into tho possession of the defendant by vtirtue of his fiduciary rela- 
tionship to the bank. 

The motion was properly overruled. Thc bill is drawn in almost the 
exact language of the statute, and is practically the same bill as was 
passed on by *hie Court in  S. v. Wilson,  101 X. C., 730, and sustiained. 

We think the bill does sufficicntly aver that the defendant was the 
pmsident of the bank, a d  that by virtue of his posikion received and 
feloniously appropriated the bank's money. I t  is not necessary to aver 
or prove ithat the property charged 60 have been embezzled had been 
committed to the custod;y of the defendant by the blank, nor ba uhargc 
any breach of trust or confidence except that which grew out of the rela- 
tion of the bank and its servant or agent. S. v. Wilson ,  supra. - 

I n  an  indictment for embezzlement it is generally sufficient to charge 
four averments: first, that the defendant was the agent of thc prose- 
cutor; second, that he received the property of his principal by the terms 
of his employment ; third, that hc received i t  in the course of his employ- 
ment; and fourth, that he intentionally and wrongfully converted i t  to 
his own use, knowing that i t  was not his om7n. 8. v. ISlciclcley, 138 N. C., 
620. 

These clements of the offense of embczzlement have all been charged 
in the bill, as well as supported by the evidence. The defendant excepts 
to the refusal of the court to instruct the jury to render a verdict of 
guilty or not guilty on each separate item of the bill of particulars in 
order that the jury might pass on them separately, and to his Honor's 
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refusal to have the jury state specifically the items in the bill of particu- 
lars upon which their verdict was based. 

Thc ruling of the court was proper. A bill of particulars is not a 
part of an indictment. In this case i t  was furnished at  the request of 
the defendant and for his information as to the items of money and 
property relied upon by thc State, and to prove the embezzlrment of 
which the State proposed to offer evidence. 4 bill of particulars cannot 
be substituted for a bill of indictment, nor can it supply a defect in the 
indictment. S. v.  Van Pelt, 136 N. C., 633. 

"The object of a bill of particulars is to enable the defendant to prop- 
erly prepare his defense in cases whwe the bill of indictment is so in- 
definite that it does not afford the defendant a fair opportunity to pro- 
cure his witnesses or prepare his defense." S. v. 12. R., 149 N. C., 508. 

The granting of a bill of particulars is within the discretion of the 
trial judge. S. v. Hinton, 158 N. C., 625; S. u. Dewey, 130 
N. C., 556. (748) 

I t  was sufficient to justify a conviction if the evidence proved 
beyond reasonabIe doubt that the defendant embezzled any money be- 
longing to the bank, as set forth in  the bill of particulars. 

The motion to nonsuit the State upon the ground that there was no 
sufficient evidence offered to sustain the allegations of the bill was prop- 
erly denied. The evidence tended to prove that the defendant was the 
president of the Southern Savings Bank and that as such president he 
received sums of money and evidences of debt belonging to the bank; 
that he failed to account for the same and appropriated the money to 
h 1s ' own use. 

There is evidence tending to prove that the defendant received and 
appropriated over $14,000 in nine different items, set out in  the bill of 
particulars and submitted by the court to the jury, and that i t  was the 
property of the savings bank. There is most abundant evidence that 
the defendant knew that he was appropriating the funds of the irrstitu- 
tion of which he was the president, and that he used this money for his 
own benefit. The facts and circumstances fully justify the court in sub- 
mitting the question of intent to the jury. He  was given the full benefit 
of the opinion of this Court in  X. v. McDonald, 133 N. C., 688, when his 
Honor instructed the jury that they must find that the defendant inten- 
tionally and fraudulently converted this money to his own use. 

A careful reading of the evidence must convince any impartial mind 
that its probative force is amply sufficient to justify the court in sitb- 
mitting the question of the defendant's guilt to the jury, as well as to 
justify the verdict of guilty which was rendered. 

We have examined the exceptions to the evidence and the charge of 
the court, and wc find no error. The case secms to have been carefully 
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t r ied and submitted t o  the  j u r y  i n  a very clear and comprehensive 
charge, which is not only free f r o m  error, bu t  very f a i r  a n d  just to  t h e  
defendant. 

N o  error. 

C'ited: 8. v. ~ ' I o w P ~ s ,  1 8 4  N.C. 692; S. 1 ) .  Xubarnlrs, 194 N.C. 320; 
S. u. Wadford,  194 S.C. 338; S .  v. Maslin, 195 N.C. 539; S. v. Ray, 
207 N.C. 645; 8. v. Ward, 222 N.C. 320. 

(Filed 21 February, 1917.) 

1. Crin~inal Law-Fornication and Adultcry-Evidencr-Two Years-Cor- 
rohrativc. 

1Tpon trial for fornication and adultery, evidence of illicit conduct prior 
l o  the two learh is compc~tmt in corroboration of admissible evidence 
thrrcof occurring within the two years; as  in this case, conduct between 
thc defendants, n hTeqro man and a whitr woman, forbidden to marry by 
the statute, he being tbc. only Negro man in the community, colored chil- 
dren horn of the woman, the acts and conduct of the Negro man towards 
the children, and the acts and conduct of the defendants toward each other. 

2. Appeal and Er~or-Evirlence-Rcstrictivc-Objection and Exceptions. 
Evidcncc competent for some purposes bnt not for  all is not, upon excep- 

tion, reriewable on appeal, unless the objrcting party asks, a t  the time of 
its admission, that  it he restricted to the purposes for which i t  is compe- 
tc.111. Rule 27, 164 N. C., 348. 

(748) AI>PEAL by  dcfendaiit f r o m  Lane, J., a t  August Term, 1916, of 
WTLRES. 

Atforney-General Manr~illg and Assistanf Attorrtey-Qen~ral Sykes for 
fhe State. 

I f .  C. Caviness for clef~ndunt. 

CLARTO C. J. T h i s  was a n  indictment f o r  fornication and  adultery. 
T h o  evidence af ill icit  oorlduct p r io r  to  the  two years was  competent i n  
corroboration. 8. v. Du7ces, 119 N. C., 782. T ~ h e  chief ques~tion pre- 
scnted is  as  t o  t h e  sufficiency of the  evidence of illicit acts within two 
years  pr ior  t o  t h e  finding- of the  bill. Revisal, see. 3147. 

T h e  evidence i n  such cases is  ra re ly  direct, and  we th ink  there was 
snfficicnt to  justify the submission of the  caase to  the  jury. T t  was in 

SO6 
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evidence that the defendant is a negro and the codefendant is a white 
woman, Creola Bullis; that she lived half a mile from McGlammery's 
mother's house and that she had had three children, who were all black; 
the defendant within a year past had pictures of the children made by 
witness and paid for them and gave them to these children; that he had 
also paid for taking other pictures of them. Another witness testified 
that he passed Creola's house one night and heard some one talking; 
that he knew Coon NcGlammery's voice and thought that it was him, 
but will not swear positively that it was; that he heard Creola's little 
boy say, "Mamma, did he come home drunk?" This was within the 
two years. The taking of the pictures above detailed was about a year 
before the trial. 

I t  was further in evidence that the last child of Creola died about 
a month before the trial, and was born March, 1916, and that all her 
children were black. Another witness testified that he had seen Creola 
at  the home of Coon McGlammery's mother, and that he had seen them 
there together in  conversation. Another witness testified that "A11 of 
Creola's children were dark skinned; that the last one was born about 
March, 1916; that she had no way, that the witness knew of, of making 
a living; that he had seen both defendants at Coon's mother's house on 
Sunday; that Coon was the only colored man in that section, or that was 
seen there." 

There was testimony in  denial of the charge, but the jury have (750) 
found upon the above that the defendants were both guilty. The 
defendant Coon appealed from the judgment. This being the only 
colored man in  that section, and the parties being seen together, taken 
with corroborative testimony of conduct prior to the two years, was 
sufficient to submit the case to the jury, in  view of the color of the chil- 
dren and the fact that under the laws of this State there could have been 
no legal marriage between the parties. 

The exception of the defendant that the judge did not instruct the 
jury to consider the testimony prior to the two years as corroborative 
only and not substantive would have been good prior to the amendment 
of Rule 27 of this Court, 164 N. C., 548, that it is "not ground of excep- 
tion that evidence competent for some purposes but not for all, is 
admitted generally unless the appellant asks at the time of admission 
that its purpose shall be reefricted." This rule was adopted in March, 
1904, and has been sustained by uniform decisions of this Court since 
that time. Westfeldt v. Adam, 135 N. C., 600; Hill v. Bean, 150 N. C., 
437; Tise v. Thomasville, 151 N. C., 283. Besides, the judge did state 
that i t  was not substantive evidence. 

No emor. 
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Ciied:  S. 11. Clark, 173 N.C. 145; Stanley v. Lumber  Co., 184 N.C. 
308 ; 8. v. b r i n g s ,  184 N.C. 176 ; Leonard v. Davis, 187 N.C. 473; 
S. v. Xleele, 190 N.C. 508; S .  v. Walker, 226 N.C. 460. 

STATE v. ELIZABETH BURNETT. 

(Filcd 28 February, 1917.) 

1. Appeal and Hrros-Intel~locutor~~ Orders-Inferior Courts-Jurisdiction 
-Statutes. 

An orrlcr of the Superior Colrrt requiring the defendant to answer over 
to xn indictment, transferred to i t  by an inferior court, on the ground 
that tbc latter conrt could only have final jurisdiction under a statute 
creating it, is interlocutory, from which an appeal docs not immediately 
lie to tlw Supreme Court. 

2. Courts-Jurisdiction-Statutes-l~ibcretionar-Transfer of Causes. 
Where a statute creating u couuty court gi17ei i t  "final original" juris- 

diction over certain crimii~al offenses, and also authority to transfer the 
triitl of  then^ to the Superior Court when the trial judge dccins it  proper 
illat a pxrticular case should be tried there, the act should be construed 
as  a whole, and, so construed, it is Hrld ,  that the authority of the trial 
judge to transfer the lmrticular cause is not in conflict. with the other part 
of the act, and in such instances the Superior Court thereby acquires 
ji~risdiction. ,\s to tlie validity of a transfer of a case from the Superior 
Court to the connty court under authority of the same statute, quere. 

(751) INDICTMENT tried before S f a c y ,  b., at November Term, 1916, 
of WAYNE. 

The defcndant was charged in the "county court of Wayne County" 
wtith the crime of keeping a bawdy housc. The couilty court was created 
by Public-Local Laws 1913, ch. 697, and by section 4 is given "final 
original" jurisdiction of all misdemeanors committed in  the county," 
"to wit : of all crimes the jurisdiction of which is now or may hereafter 
be given to justices of the peace," and, in  addhion thereto, of the offenses 
spcci~ally named, and among trhem that of keeping a bawdy house; and 
at the end of slection 4 i t  is provided as follows: "1111 offenses enumer- 
ateld above are hereby declared to bc petty mis~demeanors; and all 
crimes which undcr tlie common law arc misdemeanors, wherein the 
punishment is in the discretion of the court, are hereby dcclarcd by this 
act to be petty misdcmeanors, and final, exclusive, original jurisdiction 
thereof is hereby given to the said county court of Wayne County." 
Section 3 of the aot provides thait %he judge of said court shall have 
power to transfer causes, civil and criminal, pending therein to the Su- 
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perior Court of Wayne County for trial, and the judge of the Superior 
Court shall have like power to transfer to said county court for trial 
criminal and civil actions pending in the Superior Court that are within 
the jurisdiction of the county court." When this case was called for 
trial in  the county c o u ~ t  the judge of said court translferred it. to the 
Superior Court without the consent of the defendant and notwithlstand- 
ing her objection thereto. I n  the Superior Court the defendant moved 
to quash the indictment upon the ground that the Superior Court had 
no jurisdicltion of the offense, the county court having original, exclu- 
sive, and final jurisdiction of the same. The motion was overruled. 
Defendant excepted and appealed. 

Attorney-General Manning and Assistant Attomey-General Sylces for 
the State. 

Langston, Allen d2 Taylor for defendant. 

WALKER, J., after stating the case: An appeal does not lie in this 
case, the judgment of the Superior Court being interlocutory and re- 
quiring the defendant to answer over to the indictment (respondeat 
ouster). I t  has been so held from the earliest period. S. v. Robinson, 
8 N. C., 188; S. v. McDowell, 84 N. C., 799; S, v. Pollard, 83 N. C., 
597; 8. v. Baiky, 65 N.  C., 426; S. v. Webb, 156 N. C., 426. But we 
will consider the question raisled by the exception as if it were properly 
before us, but merely for the purpose of deciding it as being important 
to the due administration of the law in the courts of the county and 
as we were specially requested by counsel to do so. 

We are of the opinion that the ruling of Judge Stacy was cor- (752) 
rect. By the Public-Local Laws of 1913, ch. 697, the jurisdiction 
to hear and determine criminal causes is given to the county court, sub- 
ject to the provision of section 3 for a transfer of any case to the Su- 
perior Court when the presiding judge deems it proper that the par- 
ticular case should be tried in  the latter court. The clauses with 
reference to the "finla1 original" and the "original, exclulsive, and final" 
jurisdiction of the court as used in section 4 of the statute are to be read 
in  connection with the latter part of section 3 in  regard to the transfer 
of cases from one court to the other. I n  other words, the Legislature 
simply created the county court and conferred jurisdiction upon i t  of 
cmtain criminal offenses, and this jurisdiction was made "original, 
exclusive, and final," unless the oounty court, in its sound diiscretion, 
should deem it expedient that any particular case should be sent to the 
Superior Count for trial. This was intended to be, and is, a qualification 
of the broad jurilsdiction given by tjhe words of the statute above quoted. 
Under the statute permitting the removal of a case pending in  the Su- 
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perior Gourt of one counky to that of another county, the county in 
which the suit was first brought may well be said to have original, ex- 
clusive, and final jurisdiction of any case removed by i t ;  but this only 
means if it retains the case for trial to its end, and, if it is removed its 
exclusive and final jurisdiction passes to the other court. This power of 
transfer was given i n  order to promote the more convendenlt and ex- 
peditious trial of criminal c a m  i n  the courts of the county of Wayne. 
I f  this cause had originated in the Superior Court and that court had, 
on proper objection to its jurisdiction, proceeded tlo try the case to final 
judgment against the defendant, a seltious question might be presented 
which is not now before us, and the decision of which we need not an- 
ticipate. Xor is it necessary for us to say whether the county court had 
exclusive jurisdiction of this offense, for if i t  had jurisdiction at  all, 
the power to transfer the cause to the Superior Court was vested in that 
court, and the Superior Court acquired jurisdiction by virtue of the 
transfer. 

I t  is obvious frlom what we have said that 137. v. Collins. 151 N. C.. 
648, hale no application to this case. There was no such clause respect- 
ing transfers in bhe staltute cons~trued in that decision. The rules for 
ascertaining the meaning of the Legislature (are well set~tled. "The 
obiect of all interpretation and construction of statutes is to ascertain 
the rnean!ing and intention of the Legislatture, to the end that the same 
may be enforced. This meaning and intention must be sought, first of 
all, in the language of the statute itself, for it must be presumed that 
bhe means employed by the Legislature to express its will are adequate 

for the purpose, and do expresls that will correctly." S. v.  Barco, 
(753) 150 N. C., 796. "There can be no doubt ablout the intention of 

the Legislature, and i t  is the duty of the Court to so construe the 
act as to effeotuate that intention. And in construing it, every part 
should be viewed in connection with the whole, so as to make all its parts 
harmonize, if practicable, and give a sensible, intelligent effect to each. 
I t  is not to be presumed that the Legislature inltended any part of a 
statute to be without meaning.'' Tabor v.  Ward, 83 N. C., 293. 

We must examine the statute as a whole. I t  cannot be supposed, 
when we do so, that the Legislature intended by the last words of section 
4 to repeal the provisi~on, so carefully framed and made an essential 
part of the legislation by section 3, especially when the two provisions 
can be so easily reconciled, and we are required to harmonize them if 
i t  can be dmone. 

There was no error in the judgment of the court, but for the reasons 
stated, the appeal is dismissed. 

Appeal dismislsed. 
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STATE T-. SOUTHERN EXPRESS COMPANY. 

(Filed 14 March, 1917.) 

1. Intoxicating Liquors-Statutes-Commerce-Carriers of Goods. 
Since the passage of the Webb-Kenyon Act of Congress, a State statute 

which makes it a misdemeanor to transport, deliver, etc., any intoxicating 
beverage in a prescribed locality is valid as to interstate shipments, and 
enforceable against common carriers violating it. Empress Go. v. Hiy7~ 
Point, 367 S. C., 103, cited and distinguished. 

2. Intoxicating Liquors-Beverage-Definition-Locad and General Law. 
Where a statute prohibits the transportation to and delivery of "intoxi- 

cating beverages" in a certain prescribed locality, the language employed 
includes all the different kinds of liquors named in the general prohibition 
law, i.e., "spirituous, vinous, fermented, or malt liquors, or intoxicating 
bitters." 

IXDICTMENT tried a t  April Term, 1916, of RANDOLPH, before Fergu- 
son, J .  A special verdict wals rendered, upon which the court pronounced 
trhe defendank nlot guilty, and the State appealed. 

Attorney-Geneml Manning and Assistant A ttorney-General SyLes for 
the Xtate. 

Roberson, Barnhart & Xmith for defendant. 

BROWN, J. The substance of the special verdict is that the (754) 
defendant delivered to Matthew Hargrove one quart of whiskey 
on 25 November, 1915, shipped from Lynchburg, Va., and intended for 
the personal consumption of said Hargrove, and that the delivery was 
made within t.he corporate limits of the town of Trinity. 

The prosecution is based on a local statute, chapter 267 of the Public- 
Local Laws of the Extra Session of 1913, the first section of which de- 
clares: ''Thak the manufacture, sale, delivery, or trlansportation for the 
purpose of delivery of any intoxicating beverage in the corporate limits 
of the town of Trinity, Randolph County, shall be unlawful, except ss 
herein provided." 

I t  is admitted that the delivery is not within the proviso of the 
statute. This statute, operating as it does upon a carrier engaged in 
interstate commerce, is a direct burden upon such commerce, and con- 
flicted with the power of Congress. The statute, therefore, could not be 
used to prevent interstate shipments from Virginia into North Carolina. 
This proposition has not been open to question since the decision in 
Leisy v. Hardin, 135 U .  S., 100. But since that decision the Webb- 
Eenyon law has been enacted and its constitutionality sustained by the 
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Supreme Court in  Clark Distilling Uo. v. West Virginia et al., 8 Janu- 
ary, 1917. I n  that ease the Court says: "As the State law forbade the 
shipment into or transportation of liquor in the State, whether from 
inside or out, and all receipt and possession of liquor so transported 
without regard to the use to which the liquor was to be put, and as the 
Webb-Kenyon Act prohibited the transportation in interstate commerce 
of all liquoy 'intended to be received, possessed, sold, or in any manneir 
used, either in the original package or otherwise, in violation of any law 
of such State,' there would seem to be no room for doubt that the prohi- 
bitions of the State law were made applicable by the Webb-Kenyon law. 
If that law was valid, therefore, the state law was not repugnant to the 
commerce clause." 

I t  is contended that the decision of the Supreme Court i n  Adam 
Express Co. v. Kentucky, 238 U. S., 190, conflicts with the West Vir- 
ginia case. As the latter is  the lates~t utterance of the Court, we must 
follow it, and are not concerned with a supposed conflict in its decisions. 
But referring to such contenltion, the Court says in the West Virginia 
case: "The case in  this Court relied upon to establish the contrary 
(Adams Exp~ess Co. v. Kentucky, 238 U .  S., 190) clearly does not d~o so. 
A11 that was decided in that case was that as the court of last resort of 
Kentucky into which liquor bad been shipped had held that t4he State 
statute did not forbid shipment and receipt of liquor for personal use, 
therefore, t~he Webb-Kenyon Act did not apply, since i t  only applied to 

things which the State law prohibited." 
(755) The statute under which this indictment is brought differs very 

materially f ~ o m  the High Point sltatute, construed in  Express Co. 
v. High Point, 167 N. C., 103. I n  tihat case we said: "The General 
Assembly of North Carolina bas not, up to this time, undertaken to 
prohibit the introduction of liquor into this State for individual con- 
sumption. . . . I t  is not contended, so far as we know, by any one, where 
the, State permits the importation of liquor for the indlividual consump- 
tion of its citizens or for any other lawful purpose, that the Webb- 
Kenyon l~aw has any effect." 

We were referring to the High Point act and the general law of this 
State, and not to any merely local act. As we construed the High Point 
act, it, did not forbid the delivery of liquor for personal oonsumption. 
That the Trinity act forbids the delivery of liquor for perslonal con- 
sumption is manifest. I t  is not confined to deliveries for purposes of 
sale. The delivery "of any intoxicating beverage" is prohibited, whether 
for sale o r  personal use. 

The word "beverage" means "liquid for drink ; drink; usually applied 
to drink artificially prepared and of an agreeable flavor; as, an intoxi- 
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eating beverage. Specifically, a name applied to various kinds of 
drink." Webster's International Dictionary. 

"Drink of any kind; liquor for drink; as, water is the common bever- 
age ; intoxicating beverages." The Century Dictionary. 

The words in the above statute, "intoxicating beverage," should be 
understood as a general term including all the different kinds of liquors 
named in the general prohibition law, namely, "spirituous, vinous, fer- 
mented or malt liquors or intoxicating bitters.'' PuMic Laws, Extra 
Session 1908, ch. 71, see. 1. 

The word ('beverage" ia to be understood as indicating the use of such 
liquors as distinguished from their use as a medicine. See People v. 
Hichman, 75 Mich., 587. 

We are of opinion that the defendant is guilty under the facts found 
in  the special verdict. The cause is remanded with direction to proceed 
to judgment. 

Reversed. 

STATE r. SEIIWARD ROGERS. 

(Filed 38 March, 1917.) 

Appeal and Error-Courts-Expression of Opinion. 
d remark to a defendant by the trial judge, when testifying in his own 

behalf under indictment for cruelty to  animals, to answer the questions 
asked him concisely, "and not be dodging," is an expression of opinion 
on the credibility of the evidence, forbidden by the statute, and constitutes 
reversible error, though the judge withdraws the remark, and endeavors 
to eradicate the impression made by it. 

CRIMINAL ACTION, before Bond, J., at September Term, 1916, (756) 
of WAKE. 

Defendant appealed. 

Attorney-General Manning. and Assistant dttorney-General Sykes 
for  the State. 

R. N. iYimms, J .  G. Mills, Armistead ,Tones & Son for defendant. 

WALKER, J. Indictment for cruelty to animals, two mules, tihe prop- 
erty of Samuel Rogers. We are oompelled to grant a new trial because 
of a remark of the judge to the defendant while testifying as a witness 
for himself. The cruelty alleged was in  not feeding the mules properly 
or sufficiently. On cross-examination of the defendant he was directed 
by the court to answer the questions concisely, "and not be dodging," 
and defendant excepted to the use of the words, '(and not be dodging." 
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The judge then, and afterwards in his charge, explained to the jury that 
he did not intend to reflect upon the witness, and if he used the word 
"dodging," that they should not consider it. The judge further stated 
that "The witness hlad been cautioned before to make direct answers to 

I the solicitor's questions instead of makine a detailed statement about 
u 

matters not responsive to the questions, and remarked that the court 
could not take a whole week to try this case, and then asked the witness 
to listen to the quesrtions and give direct answers to them, if he could." 
The defendant again excepted. The court also told the jury that when 
he used the word "dodging" he meant no reflection upon the witness, but 
he spoke to him as he did because, "instead of answering the question, lie 
was talking about something else." Defendant again excepted. 

The use of the word, especially when it was addressed by the court 
to the witness while testifying for himself, was calculateld, -though not 
intended, to seriously disparage him, and in  its usual and ordinary 
meaning, even though used or intended in a different sense, was a re- 
flection upon him. I t  clearly implied that he was trying to evade tell- 
ing the truth, if it did not, in its correct sense and as popularly under- 
stood, mean more. The learned judge, always fair and just in his rul- 
ings and conduct of a case, did all thalt oould possibly be done, after 
using the word, to undo, or neutralize; the harm that i t  caused to the 
defendant, and if the oase turned upon the explanation alone, we would 
not hesitate to overrub the exception, for i t  was explicit and ample, 
provided it mas something that could be explained [away or retracted. 

But we do not think it was of that character. I t  is difficult, if 
(757)  not imposslible, to remove the prejudice created by such a remark 

from the bench. I t  obviously impeached the witness, as it im- 
puted t~hat he was trying not to tell the truth, if he could help it, or, in 
other words, that he was "dodging" the truth, which would be strong 
evidence of his guilt, because if he was innocent the truth oould not hurt 
him. The impression thus made on the jury against the defendant could 
not be eradicated by any explanation, or even a withdrawal of the word. 
I n  8. v. Cook, 162 N. C., 586, indictment for murder, the expression of 
the judge was: "What difference does it make if Pittman was advancing 
on him with a stick? That would not give him the right to kill Ben 
Coley." This was held to be an expression of opinion, under the statute, 
and that i t  could not well be recalled so as to remove the prejudice 
caused by it. The court then said: "While the sltatute refers in terms 
to the charge, it has always been the accepted construction that i t  applies 
to any suoh expression of opinion by the judge in  the hearing of the 
jury at any time during the trial. Pell's Revisal, see. 535; Park v. 
kzum,, 156 K. C., 228; Withers v. Lane, 144 N. C., 184; S. a. Dick, 60 
N. C., 440. The learned and usually careful judge was evidently con- 
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scious that he had probably, and by inladvertence, prejudiced the prison- 
er's case. for he added: 'But the court has no right, nor has it the incli- - ,  

nation, to express an opinion about the case'; but the forbidden impres- 
sion had already been made, and as to the vital portion of prisoner's 
plea, and on authority, the attempted correction by his Honor must be 
held inefficient for the purpose.'' S. v. Dick, supra; S. v. Caveness, 78 
N .  C., 484. I n  S. v. Dick the Court held: "Any remark mlade by a 
judge, on the trial of an issue by a jury, from which the jury may infer 
what his opinion is as to the sufficiency or insufficiency of the evidence 
or any of i t  pertinent to the issue, is error, and the error is not 
corrected by his telling the jury that it is tiheir exclusive province to 
determine on the sufficiency or the insufficiency of evidence, and that they 
are not bound by his opinion in regard thereto." We said in  Withers v. 
Lane, 144 N. C., 184, regarding an intimation of opinion by the judge 
upon the evidence adverse to one of the parties: "This may be done by 
the manner or peculiar emphasis or by so arraying and presenting the 
evidence as to give one of the parties an undue advantiage over the ether; 
or, again, the same result will follow the use of language or a form of 
expression calculated to impair the credit which might otherwise and 
under normal conditions be given by the jury to the testimony of one 
of the parties. S. v. Dancy, 78 N. C., 437; 8. v. Jones, 67 N. C., 285. 
I t  can make no difference in what way the opinion of the judge is con- 
veyed to tlhe jury, wherther directly or indirectly. The s~tatute forbids 
an intimation of opinion in any and every form, the in~tent of the law 
being that each of the parties shall have an equal and a fair 
chance before the jury." And Judge Nash, construing the statute, (758) 
in Nash v. Norton, 48 N. C., 3, said: "We all know how earn- 
estly, in general, juries seek to ascertain the opinion of the judge who 
is trying a cause upon the controverted facts, and how willing they are 
to sihift their responsibility from themselves to the court. The govern- 
ing object of the act was to guard against such results and to throw upon 
the jurors themselves the responsibility of responding to the facts of the 
case. Nor is i t  proper for a judge to lead the jury to their oonclusion 
on the fac~ts." 

The general result is that the defendant has been made to carry a 
greater burden during the trial thlan the law imposed upon him. As 
again said in the Withers case: "The books disclose the fact that able 
and upright judges have someltimes ovenstepped the limit fixed by the 
law; but as often as it has been done this Court has enforced the injunr- 
tion of the statute and restored the injured party tlo the flair and equal 
opportunity before the jury which had been lost by reason of the trans- 
gression, however innocent it may have been; and we must do as our 
predecessors have done in  like cases. Our view that the chlarge violated 
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the statute is sustained by the cases already cited, to which the follo.u~ing 
may be added: S. v. Bailey, 60 N. C., 137;  137. v. Thomas, 29 N. C., 381; 
S .  v. Presley, 35 N. C., 494; S. v. Rogers, 93 S. C., 585; 8. v. Dick, 60 
N. C., 440; Reel v. Reek, 9 N. C., 63; Rezger v. Davis, 67 N.  C., 185;  
S .  v. Davis, 1 5  N. C., 612; Sprinkle v. Martin, 71 S. C., 411; Powell v. 
R. R., 68 N. C., 395." 

The error is one of the unguarded slips, or casualties, which may hap- 
pen to the fairest, most impartial, and most circumspect in the progress 
of a trial on the circuit. "When once committed, however," said Judge 
Xanly ,  "it is irrevocable, and the prisoner was entitled to have his case 
tried by another jury." X. v. Dick, supra. Chief Justice Taylor used 
similar language in  Reel v. Reel, supra: "We are not unaware," said 
that able and learned judge, "of the difficulty of concealing all indication 
of the conviction wrought on the human mind throughout a long and 
complicated cause; but the law has spoken, and we must obey." I t  may 
be that all prejudice was removed from the jury box by the judge's full 
and careful explanation, but we cannot know tlhat this is true. I t  is not 
because we are sure that harm was actually done, and continued to have 
its effect upon the jury even after the caution given by the judge, but i t  
is because i t  may have prejudiced the defendant, that another trial is 
ordered. We commend the earnest effort of the judge to eradicate the 
harmful word, which we know was accidentally and unintentionally used 
without a t  the time realizing its meaning or injurious effect. 

New trial. 

Cited: Harris v. Turner, 179 N.C. 325; S.  v. LTofles, 181 N.C. 547; 
Morris v. Kramer, 182 N.C. 90;  S. u. Hart, 186 N.C. 588; S.  v. Bryant, 
189 N.C. 114;  S. v. Sullivan, 193 N.C. 756; Keller v. Furniture Co., 
199 N.C. 418; S. v. Buchanan, 216 N.C. 35; McClamroclz v. Ice Co., 
217 N.C. 109 ; Gold v. Kiker, 218 N.C. 207 ; 8. v. Buston, 223 N.C. 205 ; 
S. v. Owenby,226 N.C. 522; S .  v. Cantrell, 230 N.C. 48; S .  v. Perry, 231 
N.C. 47;  S. v. S h i m ,  234 N.C. 398. 

(759) 
STATE v. MSRY GREER. 

(Filed 18 April, 1917.) 

1. Courts-Criminal Law-Judgment Suspended-Execution Suspended- 
Good Behavior. 

Where conviction is had in a municipal court for violating the prohibi- 
tion laws, and the defendant sentenced to a fine and imprisonment, execu- 
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tion against the person not to issue within two years on condition that the 
defendant shonld not again violate them, the question as t o  whether there 
was a technical suspension of the judgment or execution is immaterial as 
affecting the right of the court to pass upon the fact of a further violation 
of the laws, and order the execution of the sentence. 

2. Courts-Judgment Suspended-Good Behavior--Execution of Sentence 
-Discretion-Trial by Jury-Appeal and Error. 

Where judgment in a criminal action conditioned upon good behavior 
is suspended and not appealed from, subsequent proceedings to determine 
whether the defendant has complied with these conditions are addressed 
t o  the reasonable discretion of the trial judge, and not reviewable on 
appeal unless such discretion has manifestly been grossly abused; and 
where the defendant has again been tried and convicted of the same 
offense, before a municipal court, and thereupon the court orders the 
execution of the former senteace, the fact that on appeal the defendant 
was acquitted by the jury of the second offense has no effect upon the 
principle stated. 

CRIMINAL ACTION, tried before Stacy, J., at October Term, 1916, of 
FORSYTH. 

Tlhis is a n  appeal by X a r y  Greer, who was convicted in the municipal 
court of the ci~ty of Winston on 7 June,  1916, for retailing, the gale 
being made to one Henry  Lemons. The  judgment of the court was that 
the defendant pay a fine of $25 and costs and be imprisoned in the county 
jail for six months. The  execution against the person was not to issue 
for  two years, on condition that  the defendant should not violate lany of 
the prohibition laws of the  State. There was nu appeal from that  deci- 
eion of the  municipal court. 

On 23 July,  1916, this defendant was again indicted in the municipal 
court for  retailing, the sale being made to Millard Creech. She pleaded 
not guilty, but was adjudged guilty on 24 July,  1916, and sentenced to 
nine months i n  the county jail. From this judgment she appealed to  
the Superior Court and in default of the required $200 bond was com- 
mitted to jail. After the  defendant had appealed from this second sen- 
tence, the court called up  the case which had been tried i n  June  preced- 
ing, and made the following entry:  

"24 July,  1916. The  court finds as a fact that  the defendant violated 
the conditions of this judgment by selling intoxicating liquor to 
one Millard Creech on or about the 16th of July, 1916. I t  is, (760) 
therefore, ordered that  execution a t  once issue on the sentence 
heretofore entered in  this case and the defendant be committed to jail 
for a term of six months." 

Upon the tr ial  of the Millard Creech case, this being the second case 
and the one i n  which an  appeal was t'aken from the municipal court, the 
jury in the Superior Court found tlhe defendant not guilty. The ful- 
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lowing day, to wit, 26 July, 1916, a motion was made before the judge 
of the municipal court, asking that he revoke the order putting the exe- 
cution in  the case of Jutne 7th into effect, for the reason that the de- 
fendant had been found not guilty of making the sale to Millard Creech. 
The judge of the municipal court declined to revoke his order of 24 
July, 1916, dlireoting the execution to issue against the person of the 
defendant. The defendant gave notice of appeal from this ruling, and 
the judge of the municipal court held that an appeal would not lie. 
Thereupon the defendant, on application for a writ of certiorari, filed a 
petition and bond and the writ was subsequently granted. The hearing 
on the writ wa's had before Judge Stacy at the: October term of the 
Supe~rior Court of Forsyth County, who sustained the findings of the 
judge of the municipal court, dismissing the certiorari. From that 
judgment a n  appeal wlas taken to the Supreme Court. 

Attorney-General Xanning and Assistant Attorney-General Sykes for 
the Btate. 

Louis M. Swink and Gilmer Korner for defendant. 

BROWN, J. The question of whether there was technically a suspen- 
sion of the judgment OT a' suspension of the execution cannot affect the 
result of this ease. The defendant contends that it was a .suspended 
judgment, and if we adopt her oontention we have many authorities to 
the effect that trial judges have the power to suspend judgments upon 
certain conditions, and to later give them effect upon the breach of con- 
dition. S. v. Hilton, 151 N. C., 687; S.  v. Sanders, 153 K. C., 624; S. u. 
Everitt, 164 N, C., 399; S. v. Tripp, 168 N. C., 150. 

The verdict of the jury acquitting the defendant of the sale to Millard 
Creech was not binding on the judge of bhe municipal court. I t  was 
his right to find the facts in respect to that mattelr according to his own 
convictione upon the evidence before him, and not according to the evi- 
dence before the jury in Superior Court. 

When judgment is  suspended in a criminal action upon good behavior, 
or other conditions, tlhe proceedings to ascertain whether the terms have 
been corndied with are addressed to the reasonable discretion of the 

judge of the court, and do not coime within the jury's province. 
(761) The findings of the judge and his judgment upon them are not 

reviewable upon appeal unless there is a manifest abuse of such 
discretion. 8. v. Bveritt, supra. 

Affirmed. 

Cited: S. v. Hoggard, 180 N.C. 679; S. v. Stramge, 183 N.C. 776; 
S. v. Hardin, 183 N.C. 818, 824; S.  v. Shepherd, 187 N.C. 611; S.  v. 
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Edwards, 192 N.C. 323, 324; X. v. Calcutl, 219 N.C. 562; AS. I). Y e l l ~ y ,  
221 N.C. 496, 500; 8.11. King, 222 N.C. 141; AS. v. Miller, 225 N.C. 213; 
S. u. Jackson, 226 N.C. 68. 

STATE v. .J. A. TERRY. 

( Filed 2.5 -4pri1, 1917.) 

1. Venire--Another County-Court's Discretion-Appeal and Error. 
The refusal of a motion to summon a venire from another county for 

the trial of a capital felony is within the sound discretion of the trial 
judge, and not reviewable by the Supreme Court on appeal. 

2. Trials-Impartiality-Homicide-U7itnesses. 

Where the plea of insanity as  a defense in the trial of a capital felony 
is made and relied on, objection to the fairness or impartiality of the trial, 
that  the solicitor had subpoenaed and had not examined a s  a witness a 
specialist in mental diseases, cannot be sustained on appeal. 

3. Appeal and Error-Trials-Attorney and ClicntImproper Remarks- 
J1:xceptions. 

Where on appeal exception is taken to improper remarks made by 
counscl in their argument to the jury, i t  must be made to appear by the 
record that the alleged remarks had been made: and then considered on 
appeal only when such had been promptly called to the attention of the 
trial judge, and exception made to his refusal to correct them. 

4. Jurors-Qnalifications - Court's Discretion - Homicide - Appeal and 
Error. 

Whrre jurors in the trial of a capital felony had largely read the nrms- 
paper accoiints of the killing, admit forming an opinion of the prisoner's 
guilt, one of them stating that  imless the prisoner proved he was innocent 
he would render a verdict of guilty; and upon examination by the counsel 
and judge the witness stated he could eliminate all  he had heard, he gor- 
erned by the evidence, and give the State and the prisoner a n  absolutely 
fair trial, and the prisoner having exhausted all his peremptory challenges, 
the jurors were permitted to serve: Jfpld, the matter was within the 
reasoriahle discretion of the trial judge, and not reviewable. 

5. Homicidr-Murder-Insanity-Instructions-Burden of Proof. 
Where th r  evidence in the trial of a capital felony tends strongly to 

prove a willful, delihertlte, and premeditated lrilling, with evidence tei~tl- 
ing to show insanity on the part of the prisoner a t  the time, and the judge 
b:ls correctly chargrd the jury as to what in law constitutes the offense of 
m ~ ~ r d s r  in the first degree, it  is proper for him to submit to them the find- 
inq of fact as  to insanity, putting the burden thereof on the defendant to 
satisfy the jury of this fact. 
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6. Homicide-Murder-Insanity-"Moral Insanity"-Impulse. 

The degree of insanity required for an acquittal of a charge of murder 
is the lack of mental ability of the accused to be conscious of the wrong 
at the time he committed the homicide, or his inability to know whether 
the consequences of his act were right or wrong; and it does not include 
"moral insanity" or a supposed uncontrollable impulse to commit the act 
notwithstanding. 

(762) INDICTMENT for murder, tried at September Term, of GUIL- 
FORD, before Webb, J .  

The prisoner was convicted of murder in first degree, and from the 
judgment sentencing him to death, appeals. 

Attorney-General Manning, Assistant Attorney-Gene~al Sylces for tlze 
State. 
8. Clay Williams, Oscar L. S a p p ,  Jerome & Jerome f o ~  prisoner. 

BROWN, J. I n  apt time, after rendition of the verdict, the prisoner 
filed a written motion for a new trial, ('fm that he has not had a fair 
and impartial trial and such as is guaranteed to him by the laws of the 
land" : 

1. Because the special venire from whiclh the jurors were chosen to 
try the prisoner should have been summoned from soma other county 
than the county of Guilford. 

We fail to find in  the record any motion by prisoner to summon a 
venire from an adjoining county. Had  such motion been made and 
denied, it could not be reviewed by us, as i t  is a matter within the sound 
discretion of the judge of fihe Superior Court. 

2. Because the State had under subpoena and in attendance Dr. Mc- 
Campbell, an  acknowledged expert i n  diseases of the mind, and failed to 
offer him as a witness. 

The State solicitor had the right to select his witnessee and use such 
only as he thought best. There is no law that oompels the solicitor to 
place all of the State's witnesses on the witness stand. I f  the prisoner 
desired the testimony of Dr. McCampbell, he should have oalled and 
examined him. 

3. Because one of the attorneys for State, in  concluding the argument, 
was permitted to make improper and prejudicial remarks to the jury. 

There is nothing in  the record to substantiate such statement, no find- 
ing in  the case on appeal that such improper (remarks were made, and 
no exception taken to them at *he trial. Had such remarks been made, 
i t  was the duty of the prisoner's counsel to call the attention of the court 
to them in order that the judge may correct them. For failure t o  do so, 
an exception should have been taken. 
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4. Because the prisoner was required to assume the burden of (763) 
proof as to his insanity. 

This will be considered later in the course of this opinion. 
There are numerous assignments of error, all of which relate to three 

subjects, viz. : the composition of the jury; the charge of the court, and 
to the burden of proof. 

The prisloner excepted to the ruling of the court declaring that three 
jurors were duly qualified. The peremptory challenges of the prisoner 
were exhausted and the challenged jurors could not be stood aside. 
Upon a very exhaustive examination, these jurors admitted that they 
had read much about the case in the local papers and had heard a great 
deal about it in public rumors, and had formed an opinion that the 
prisoner was guilty. They further stated that they would go into the 
jury box under the belief that the prisoner was guilty, and that i t  ~vould 
take evidence to remove that impression. One of the jurors stated that 
in his opinion the burden of proof would be on the defendant to prove 
his innocence, and that unless he did so, he, the juror, would return a 
verdict of guilty. 

Upon a cross-examination as well as upon examination by the court 
the juror testified that he could "eliminate from his mind all that he had 
h e a ~ d  or read, and that he could go into the jury box and be governed 
solely by the evidence produced upon the trial and by the charge of the 
court, and that he could give the State and the prisoner an absolutely 
fair trial. Upon examination by the judge, the juror stated again that 
he could render a verdict uninfluenced by apy opinion he may have 
formed or anything that he may have helard or read. The court in his 
discretion found the said jurors to be impartial, and had them tendered 
and gworn. 

This ruling of his Honor was in  exa~ct accord with the decisions of 
this Court in the very recent case of S. v. Foster, 172 N. C., 960, which 
cites with approval the case of S. v. Banner, 149 N. C., 519, in which 
the same questions were asked and like answers returned as in the case 
now before this Court. The decision there was that a juror having been 
tested according to the standard used in the present case was a competent 
juror, and that his admission to the jury box was in the sound discretion 
of the judge. S. v. Englidz, 164 N. C., 498. 

The prisoner excepts to the charge of the judge upon the plea of 
insanity and tenders several prayers for instruction in respect thereto 
which the court refused to give. I t  is unnecessary to consider these 
assignments of elrror seriatim. 

The prisoner is charged with the murder of one John R. Stewart on 
15 of July, 1916. All the evidence tends to prove that on that day the 
prisoner went to the residence of the deceased armed with a pistol; 
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(764) a t  the time the decea'sed and his wife were in the cow barn. milk- 
ing a cow; that the deceased was sitting on a box milking a cow 

at the time when the prisoner approached; the prisoner said, "Hello, 
Xr. Stewart." The deceased turned around and said, "Hello, Terry." 
The prisoner leaned forward with a pistol in his hand and shot and 
killed the deceased. At the time the prisoner was so close to the decelased 
that the face of the latter was burned by the power. There is also evi- 
dence of some ill feeling upon $he part of the prisoner about some money 
which he claimed the deoeased owed him and had not  aid. 

I t  is not questioned that the evidence tends strongly to prove a willful, 
deliberate, and premeditated killing. The plea of insanity inte~posed by 
the prisoner is undoubtedly supported by much evidence, although 
strongly combatted by the State. I n  his charge to the jury the learned 
judge below, upon this plea, stated the contentions and the evidence 
relied upon by the prisoner, as well as by the State, with great clearness, 
fullness, and fairness, and instructed the jury very carefully as to what 
constitutes insanity, and itsl effeot when the plea is established. I n  his 
instruction the judge carefully followed the numerous and well settled 
decisions of this Court. H e  instlructed the jury fully as to what consti- 
tutes murder in the first degree, and that it is necessary for the State to 
show from the evidence beyond a reasonable doubt that the prisoner 
prior to the time of the killing formed a purpose to kill the deceased, 
and tha~t such design to kill was formed with deliberation and premedi- 
tation, and +hat in pumuance of such design the prisoner killed the 
deceased. 

The court further instructed the jury that the terms "deliberation" 
and '(premeditation" involved a mental process embodying a specific, 
definite intent to kill. and that such definite intent musit have been con- 
ceived at some time before the deceaeed was killed. 

His Honor further instructed the jury: ('In this case the defendant 
interposes a plea of insanity, and he says by this plea that he did the 
killing, but the act is not one for dhich he can be held responsible. The 
coulrt instructs you th~at whether or not the defendant had a mental dis- 
ease is  a question of fact to  be determined by the jury; that it is as much 
a question of fact as to whether or not he had a bodily disease, if such 
a question was raised. The court charges you further that i t  is also a 
question of fact for the jury to  determine whether the killing of the 
deceased by the defendanit was the p r o d ~ c t  of mental disease of the 
defendant. 

('The court instructs the jury that if you find from the evidence at the 
time of the killing of the deceased, the prisoner was not of sound mind, 
but affected with mental disease, that is, insanity, and that this unsound- " ,  

ness of mind or affection of insanity was of such a degree as to 
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create an uncontrollable impulse to do the act charged, by over- (765) 
riding the reason and judgment and to obliterate the sense of right 
and wrong as to that partlicular act, and deprive the prisoner of the 
power of choosing between them, then and in that event the prisoner 
would not be guilty of murder in  the first degree, and the jury should so 
find." 

The court further charged: "If the prisoner at the time he committed 
the homicide was in a strate to comprehend his relations to other persons, 
the nature of the act and its criminal character, or, in other words, if he 
was conscious of doing wrong a t  the time he committed the homicide, he 
is responsible in  law; but if, on the oontrary, the prisoner was under the 
visitation of God, or had a diseased mind to such an extent that he could 
not distinguish between good and evil, and did not know what he did, 
or if he knew what he did, he did not know right from wrong of the 
consequences of his act, he is not guilty of any offense against the law, 
for m i l t  arises from the mind and wicked will." - 

The instructions appear to follow very closely those whioh are approved 
i n  S. v. Haywood, 61 N. C., 377, which have been approved in many 
subsequent opinions of this Court. S. 5 .  Potts, 100 N. C., 458; S. v. 
Spivey, 132 N. C., 989. 
8. v. English, supra, is a recent case dealing with the degree of insan- 

ity requisite for a defense upon a charge of homicide. The rule is very 
clearly de~fined and the law well stated, and it is unneceslsary to do more 
than to refer to that and the decision cited therein. 

I n  sevelral prayers for instruction the prisoner requested the court to 
charge the jury, in  substance, that; although his mental condition was 
such that he could distinguish right from wrong and understood the 
wrongful character of the act which he committed, yet if he was im- 
pelled by an uncontrollable impulse which he could not resist to comnlit 
the act, he would not be guilty of murder. This doctrine of "moral 
insanity" is supported by authority in  $he courts of some of tlhe States. 

The case of S. v. Parsons, 60 American Reports, 193, is a leading case 
in  which the whole subject is discussed and the cases reviewed. I n  
that case the Supreme Court of Alabama holds that ('One who by reason 
of mental disease has lost the powelr of will to control his actions and 
choose between right and wrong is not responsible to the criminal law 
for an act which is solely the product of such disease, although he may 
know right from wrong." This decision is reviewed at length by the 
reporter at page 212 and a full summary given of the substance of 
judicial decis~ions. The learned commentator states his conclusion as 
follows: "It is a perfect defense to an accusation of crime if the accused 
at  the time he committed the act was aHicted with a mental disease to  
such extent as to render him incapable of determining between right and 



I I N  T H E  SUPREME COURT. [I73 

wrong, or of perceiving the true nature and quality of the act 
done." 

(766) Again, "No form of moral or emotional insanity is a defense 
against a criminal1 accusation." This is a verv clear s%atement of 

what w l  understand the law of Xorth Carolina toYhave been without 
change since S. v. Haywood, supra. 

This doctrine of "moral insanity" is expressly repudliated i n  the 
learned opinion of Justice .Manly in  S. v. Bradon,  53 N. C., 468. I n  
that case the learned judge says: "The law does not recognize any 
moral power compelling one to do what he knows is wrong. 'To know 
the right and still the wrong pursue' proceeds from a perverse will 
brought about by the seductions of the evil one, to which, nevertheless, 
with the aids that lie within our reach, as we are taught to believe, may 
be resisted and overcome; otherwise, it would not seem to be consistent 
with the principles of justice to punish any malefactor. There are many 
appetites and passions which by long indulgence acquire a mastery over 
men more or less s~trong. Some persons, indeed, deem themselves in- 
capable of exerting strength of will sufficient to arrest their rule, speak 
of them as irresistible, and impotently continue under their dominion; 
but the law is far from excusing criminal acts committed under the 
impulsle of such passions." 

This case is cited with approval in S. v. Potts, supra, wherein Chief 
Justice Smith says: "We have not allowed as exempting from the con- 
sequences of crime what is called 'moral insanity'; that is, an alleged 
uncontrollable impulse to commit an act with the mental faculties in 
full force to comprehend its criminality and wrong." 

His Honor instructed the jury that the burden of proof upon the plea 
of insanity is on the defendant, not to satisfy the jury beyond a reason- 
able doubt, but to satisfy them that at the time he committed the offense 
he was insane. The prisoner excepted to this charge. 

We understand it to be well settled in this and other States that in a 
criminal prosecution where the defense is insanity the burden of proof 
is always on the defendant to prove such insanity, not beyond a reason- 
able doubt, but to the satisfaction of the jury. S. v. Hancock, 151 N. C., 
699; S. v. Starling, 53. N. C., 366; S. 0. Brandon, supra. 

Upon a review bf the entire record, we find 
No errlolr. 

Cited: S. v. Bailey, 179 N.C. 727; S. v. Palkner, 182 N.C. 804; S. a. 
Montgomery, 183 N.C. 753; 8. v. Winder, 183 N.C. 777; 8. v. Camp- 
bell, 184 N.C. 766; S. v. Journeyman, 185 N.C. 708; S.  v. Levy, 187 
N.C. 584; Speas v. Eank, 188 N.C. 528 ; Hu,nt v. Eure, 189 N.C. 492; 
8. c, Jones, 191 N.C. 758 ; S. v. Walker, 193 N.C. 490; S. v. Wilson, 
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197 N.C. 548; S. v. Joaes, 203 N.C. 377;  X. c. Sfaford, 203 N.C. 602 ; 
S. v. Vernon, 208 N.C. 342;  X. v. Bowsel., 214 N.C. 254;  8. v. Cureion, 
218 N.C. 495;  8. v. Hairston, 222 N.C. 461;  S. v. Harris, 223 N.C. 
703;  S. v. DeGrafenreid, 224 N.C. 518;  S. c. Davenport, 227 N.C. 492;  
8. v. Swink, 229 N.C. 125, 126. 

(7G7) 
STA4TE v. R. L. CARPENTER A m  THOMAS PROPST. 

(Filed 2 May, 1917.) 

1. Intoxicating Liquor-Statutes-Separate Offenses-Criminal Law. 
Section 2, chapter 97, PubIic Laws 1815, creates two offenses, one for 

receiving more than one quart of spirituous liquor a t  one time or a t  one 
delivery, and the other for receiving more than one quart in one package; 
and as  to each the statute is constitutional and valid. 

2. Indictment-Criminal Lam-Constitutional Law-JudgmenLStatutes. 
Our Constitution, Art. I, secs. 11 and 12, requires that  the accused be 

informed of the charge against him, but not in any special form or par- 
ticular words, except i t  must be by presentment or indictment; and a 
motion in arrest of judgment will be denied if the charge in the indictment 
is sufficient for the court to proceed to judgment. Revisal, sec. 3254. 

3. Same--3lotion in Arrest-Intoxicating Liquor. 
Where the indictment charges a violation of the prohibition law in 

receiving a greater quantity of spirituous liquor in one package than one 
quart a t  one time, within the State, i t  is sufficient to sustain a judgment 
of guilty under the statute, Public Laws 1915, ch. 97, sec. 2, and a motion 
in arrest thereof will be denied. 

4. Statutes-Interpretation-Intent-Language Used. 
Where a statute is clearly expressed, and is without doubtful meaning, 

,an interpretation beyond the meaning of the espressions used therein is 
not permissible. 

CRIMINAL ACTION, t r ied before Justice, J., a t  August  Term, 1916, of 
GASTON. 

T h e  defendants  were indicted for  receiving more bhan 1 quar t  of 
spir i tuous liquor, under  Publ ic  Laws 1915, ch. 97, see. 2, which is  a s  
follows: "Tha t  i t  shal l  be unlawful  f o r  a n y  person, firm, or corpora- 
t ion  a t  a n y  one t ime or  i n  a n y  one package t o  receive a t  a point within 
t h e  S t a t e  of N o r t h  Carol ina for  h i s  o r  her  use o r  f o r  the  use of a n y  
person, firm, o r  corporation, o r  f o r  a n y  other purpose, a n y  spirituous or  
vinous liquors o r  intoxicating bitters in a quant i ty  g rea te r  t h a n  1 quart,  
o r  a n y  mal t  liquors i n  a quant i ty  greater  t h a n  5 gallons.'' T h e y  were 
convicted a n d  appealed. 

825 
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Attorney-General Xanning and Assistant dttorney-General Sykes for 
the State. 

S .  J .  Durham for defendants. 

WALKER, J. The verdict is well supported by the evidence, even the 
defendants' own testimony. They admitted that they had bought 

(768) a glass jug containing 1 gallon of whiskey, and also 4 quarts in 
separate bottles, from a man who was driving an automobile about 

3 miles from Cherryville in Gaston County, and that it was delivered to 
and received by them. They put it in their buggy and it was found in 
their possession by the officers, who were searching for them, having 
received information that they had the liquor. The defendants contend, 
though, "that the context of the act indicates that receiving as an aid to 
the unlawful transportation of liquor is the evil which the Legislakure 
intended to p~ohibit." But  the first section of the chapter provides that 
"It shall be unlawful for any one to transport, carry, o r  deliver, in  any 
manner or by any means whatsoever, for hire or o~therwise, in  any one 
package, or at any one time, from. a point within or without the State, 
to any other person, firm, or corporation in this State, any spiriltuous 
liquors . . . in a quantity greater than 1 quart . . . and it shall be un- 
lawful for any spirituous liquors . . . so shipped, transported, carried, 
or delivered in any one package to be contained in more than one re- 
ceptacle." (Italics ours.) I t  will be observed in reading the statute, 
that in section 2 there is no reference to section 1, and it is contended, 
therefore, that it creates a separate and distinct offense; but whether 
this be true or not, hhe receiving of liquor under the circumsltances 
stated in the indictment and detailed in the proof would be an aid to 
the unlawful transportation, carriage, or delivery of the liquor. We do 
not perceive lhow the statute can be unconstitutional and void, even if 
the receipt of the liquor is '(incidental to a purchase of it," where the 
sale was an unlawful one, as it was in this instance. The case falls 
within the plain and unmistakable terms of the statute. I t  is not neces- 
sary that the receipt should have been from one who had transported, 
carried, or delivered the liquor in interstaie commerce, because the 
statute clearly embraces a carriage and delivery when they are acts done 
~7l1olly within the State. I t  would seem that the person in the automo- 
File, from whom the defendants purchased the liquor, was an itinerant 
dealer, acting in open violation of the law. While this does not play any 
very important part in  the determination of the case as to its legal 
aspects, it discloses an evil against whiclh the Legislature was evidently 
providing. 

We have often held that a statute, even one of a criminal nature, 
when ambiguous, should receive a reasonable construction, so as to ascer- 

826 
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tain the intention of its framers and to suppress the mischief against 
which it is directed. When the meaning is plain, as in this case, there 
is no room for construction. We merely interpre~t it a's it is written and 
clearly expreseed. 

The Court recently said in Caminetti v. U.  9., 37 Supreme Court Rep., 
193: "It is elementary that the meaning of a statute must, in the 
first instance, be sought in the language in  which the act is framed, (769) 
and if that is plain, and if the law is within the constitutional au- 
thority of the la'w-making body which passed it, the solle function of the 
courts is to enforce it aocording to its .terms," citing numerous cases. 
And again: "Where the language is plain and admits of no more than 
one meaning, the duty of interpretation does not arise, and the rules 
which are to aid doubtful meanings need no discuslsion. Hamilton c. 
Rathbone, 175 U. S., 414-421." nhere is no ambiguity in the terms of 
this a'ct. 

I f  the proof had shown that defendants had merely bought and 
received the 4 quarts, each quart in a separate bottle, for themselves and 
others, the result mlight have been different (8. v .  Little, 171 S. C.,  805) 
though tihis question is not before us. It is here charged substantially 
that defendants received one package containing more than 1 quart and 
at one time. It was not necessary that both of the latter elements should 
have coexisted, as it was sufficient that they received more than 1 quart 
at  one time, or in one package, for themselves, as there are two offenses 
created by section 2, one for receiving more than 1 quart at one time, 
or at  one delivery, and the other for receiving more tlhan 1 quart in one 
package, as the language is virtually the same as that in  the first sec- 
tion, which has been held to create two offenses as to transporting, carry- 
ing, or delivering liquor. 8. v. Little, supra. 

There was an objection to the form of the bill, but we think, as 
against a motion to arrest the judgment) it is sufficiently definite to 
inform the defendants of the charge preferred against them. By fair 
and reasonable intendment, it charged a receipt of more than 1 quart of 
liquor in one package-that is, 1 solid gallon of liquor, not 4 quarts or 
8 pints. 

We have held that in order to sustain a motion in amest of judgment, 
after verdict, for defects in the indictment, it must appear that the bill 
is so defectire that a judqment cannot be pronounced upon a verdict 
thereunder. S. v. Noses, 13 N. C., 452; 13. r:. Smith ,  63  N .  C., 234; S. I * .  

Framcis, 187 S. C., 612; S. v. Barnes, 122 3. C., 1031; S. T .  Ra fc l i f ,  
170 K. C , 707. The act of 1811, ch. 809 (Rev., see. 3254), provides : 
"Every criminal proceeding by warrant, indictment, information, or im- 
peachment shall be sufficient in form for all intents and purposes if it 
express the charge against the defendant i11 a plain, intelligible, and 
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explicit manner; and the same shall not be quashed, nor the judgment 
thereon stayed, by reason of any informality or refinement, if in the bill 
or proceeding sufficient matter appears to enable the court to proceed to 
judgment." This Court construed the act of 1811 in S. v. Moses, supra, 
where Judge Ruffin said: "This law was certainly designed to uphold 
the execution of public justice by freeing the courts from those fetters 

of form, technicality, and refinement which do not concern the 
(770) substance of the charge, and the proof to support it. Many of the 

sages of the law had before celled nice objections of this sort a 
disease of law, and a reproach to the bench, and lamented that they were 
bound down to strict and precise precedents, neither more brief, plain, 
nor perspicuous than that which they were constrained to reject. I n  all 
indictments, as especially those for felonies, exception~s extremely refined, 
and often going to form only, have been, though reluctantly, entertained. 
We think the Legislature meant to disallow the wholle of them, and only 
require the substance, that is, a direct averment of those facts and cir- 
cumstances which constitute the crime, to be set forth. I t  is to Be 
remarked that the act directs the court to proceed to judgment without 
regard to two things-the one, form, the other, refinement. The first 
can embrace, perhaps, only the mode of stating the fact. If the fact be 
one essentially entering into a crime, it must be set forth; but it need 
not be set forth in any particular words, if other words oan be found 
which will convey the whole requisite legal idea. Pleaders are much 
to be commended for pursuing the ancient, settled, approved precedents. 
They are the best evidence of the law itself; and it i s  a becoming 
modesty in us, the emblem of merit, to evince a marked veneration for 
the sages who have preceded us. But it has pleased the Legislature not 
to require, as a matter of duty, in all cases, what is certainly a matter of 
prudence and propriety. Allowing it to be necessary that a certain fact 
shall be skated, they have dispensed with bhe necessity for stating it in a 
certain manner." And in S. v. Smith, supra, Judge Settle said: ' 'It is 
evident that the courts have looked with no favor upon technical objec- 
tions; and the Legislature has been moving in the same direction. The 
current is all one way, sweeping off, by degrees, 'informalities and refine- 
ments,' until, indeed, a plain, intelligible, and explicit stlatement of the 
charge against the defendant is all that is now required in any criminal 
proceeding. The act of 1811, Rev. Code, ch. 35, sec. 14, has received the  
almos~t universal approbation of the bench and bar. I t  needs no higher 
indorsement hhan that of the late Chief Justice Ruffin. He says, in S. i ) .  

Moses, 2 Dev., 452: 'This law was certainly designed to uphold the 
execution of public justice by freeing the courts of those fetters of form, 
tmhnicality, and refinement, which do not concern the substance of the 
charge and the proof to support it.' This act has received a rery liberal 
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construction, and its efficacy has reached and healed numerous defects in 
the substance as well as in the form of indictment." Judge Ashe in S.  .I;. 
Parker, 81 N. C., 531, expresses the following views: "Ever since 1811 
i t  has been the evident tendency of our courts as well as our law-makers 
to strip criminal actions of the many refinements and useless 
technicalities with which they have been fettered by the common (771) 
law, the adherence to which often resulted in obstruction of justice 
and the escape of malefactors from merited punishment." 

These cases, and there are a number of others, show conclusively the 
strong trend towards giving the a& of 1811 a liberal construction with 
a view of facilitating the adminilstration of criminal justice without, of 
course, impairing the just rights of the accused under the Constitution, 
which only requires that he be informed of the eharge against him, but 
not in any special form or particular words, except that i t  must be by 
presentment or indictment. Const., Art. I, sees. 11 and 12. 

I n  S. C.  Francis, supra, which was an indictment for manufacturing 
liquor in ~iolat ion of the statute, Jusfice Brown said, referring generally 
to the statute: "Had the defendant moved to quash this bill or for a 
bill of particulars to supply him with any needed information, it is 
probable that one motion or the other would have been allowed. The 
defendant has not been taken at any disadvantage, for he allowed the 
trial to proceed and attacked the bill only after he had been convicted. 
To arrest the judgment it must appear that the bill is so defective that 
judgment cannot be pronounced upon it. . . . The bill, while defective 
in form, is sufficient to sustain the judgment of the court." 

I t  is usually safe to follow the language of a statute when drawing 
an indictment upon it, as a departure from i t  may raise a doubt as to 
the sufficiency of the allegations. S. v.  l f a l l ,  93 N. C., 571; S. C. Bryant, 
111 3. C., 693. "This is laid down by all the authorities as the true 
and safe rule." A s h ,  J., in 8. z. George, 93 K. C., 567. Sometimes the 
bill1 is required to be drawn according to the words of the act defining 
the offense. S. v. Deal, 92 N .  C., 802. But we do not see how the defend- 
ant could have failed to understand the particular accusation against 
him in this case, as the bill of indictment describes but one offense, and 
substantially alleges that of receiving 1 gallon of liquor and at a stated 
time. I t  is sufficient, even within the rule laid down in 8. v. Lewis, 93 
N. C., 581. 

There can be no question as to the constitutionality of this statute. 
I t  was recognized in  S. v. Little, supra, and the cases recently decided 
in the highest Federal Court affirm the validity of similar  enactment^. 
J. @. Distilling Co. v. W. M. Railway Co. and West Virginia, and Same 
v. Am. Express Co. (8 January, 1917). The case of S. v. Burchfieid, 
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149 N. C., 537, will be found  to have some bearing upon t h e  question. 
8. v. Williams, 146  N. C., 618, i s  not i n  point. 

It mus t  be remembered t h a t  defendants  received this  l iquor  f r o m  a n  
unlicensed dealer or a n  unlawful  vender  of it. 

N o  error. 

Cited: X .  v. Efird, 186 N.C. 484;  8. 11. Ballangee, 1 9 1  N.C. 701; S. a. 
Howley, 220 N.C. 117;  8. ?I. Johnson, 220 K.C. 776 ; S. v. Greer, 238 
N.C. 327. 

(772) 
STATE v. W. B. SMITH. 

(Filed 9 May, 1917.) 

1. Municipal Corporations-Cities and Towns - Ordinances - Peddlers - 
Privilege Tax-Exceptions-Statutes-Farm P r o d u c t e M e a t .  

The general law of 1915, with regard to selling by itinerant merchants 
or peddlers, excepts those who sell or offer for sale "any articles of the 
farni or dairy," excludes meat butchered by a farmer from cattle he has 
raised on his own farm; and where a town ordinance makes i t  a misde- 
meanor for such renders to sell meat within its limits without first obtain- 
ing a town privilege tax, except those who are exempt under the general 
law, a farmer selling meat upon the streets of the town butchered from 
cattle he had raised comes within the exception made in the ordinance. 

2. Municipal Corporations-Cities and  Towns-Ordinances - Peddlers - 
P ~ i v i l e g e  Tax-Exceptions-Burden of Proof. 

Where there is evidence tending to show that  the defendant had peddled 
meat upon the streets of a t o r n ,  without a license, prohibited by ordinance, 
with certain esceptions, the burden is upon the defendant to show he comes 
within the exceptions, when this defense is relied upon. 

3. Same-Trials-Evidence-Questions fo r  Jurg-Instructions. 
Where the defendant seeks to a~-oid the charge of violating a town ordi- 

nance in peddling meat upon the streets without paying the privilege tax 
1112011 the ground that the meat he sold was obtained from his own cattle 
he had raised upon his farm, and there is evidence that he bought and 
butchered cattle in the regnlar way, and peddled the meat, several times 
a week, cutting it up for customers and weighing i t  upon his wagon, the 
question of his good faith and the real character of the transaction, under 
proper instructions, is properly snbmitted to the jury. 

DEFEKDART was tried and convicted a t  J a n u a r y  Term, 1917, of Gas- 
TOK, before Cline, J., upon a w a r r a n t  charging h i m  with violating the  
following ordinance of the  ci ty  of Gas ton ia :  
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"Fresh Meat Peddler. That every itinerant merchanlt o r  peddler  ell- 
ing or offering to sell, beef, pork, mutton, or any other fresh meat in 
the city of Gaetonia shall pay a privilege tax of $25 per annum; and that 
any itinerant merchant or peddler selling or offering to sell pork, beef, 
mutton, or any other fresh meat of any kind in  the city of Gastonia 
without having first paid the privilege tax required in this section and 
obtained a license for the same shall be guilty of a misdemeanor, and on 
conviction thereof before the judge of the municipal court ishall be sub- 
ject to a fine of $25 for each offense: Provided, the provisions of this 
section shall not be so clonstrued as to apply to such persons as are exempt 
under the general laws of the State." 

The defendant appealed. 

Attorney-General Manning and Assistant Attorney General (773)  
SyFes and Mangum & Woltz for the State. 

Carpenter & Carpenter for defendant. 

BROWN, J. I t  is admitted that the exemption "under the general laws 
of the State'' referred to in  the ordinance is as follows: "Any person 
who sthall carry from place to place any goods, wares, or merchandise, 
and offer to sell or barter the same, or actually sells or barters the same, 
shall be deemed to  be a peddler, and shall pay a license tax as follows: 
. . . This section shall not apply to those who sell or offer for sale books, 
periodicals, printed music, ice, fuel, fish, vegetables, fruits, or any a'r- 
ticles of the farm or dairy or articles of their own individual manufac- 
ture, except medicines or drugs." Chapter 285, sec. 44, Public Laws 
1915. 

The evidence of the State tended to prove that the defendant in No- 
vember, 1916, anld many times theretofore, brought beef into the city 
of Gastonia on a wagon and drove from house to house, cut up and 
weighed the beef, and sold it by retail on the streets of the said city with- 
out license. The evidence of the defendant tended to  prove that he is a 
farmer, and bad cattle on his farm, where he lived, 5 or 6 miles from 
the city; that the cattle which he owned were born on his farm, or which 
he purchased when suckling calves, and which he kept and raised on his 
farm, and that he would kill one of such cattle occasionally and cut it up 
and haul it in his wagon to the city of Gastonia, and sell the same out 
a t  retail on the streets of said city. 

The contention that beef does not come within the terms of the excep- 
tion above quoted cannot be sustained. The words "or any articles of 
the farm" are evidently used to embrace all bhe products of the farm, 
and cattle, sheep, and hogs, when raised on the farm, are as much articles 
or products of the farm as the corn and grass upon which they are fed. 
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It is the well known custom of farmers to bring to the adjacent cities 
anld towns dressed beef, mutton, hogs, and other farm products and sell 
them out of their carts and wagons upon $he public streets. I t  was not 
the purpose of the General Assembly to exact a peddler's license tax when 
the farmer is selling beef and other products of his own raising. S. 2.. 

Spaugh, 129 N. C., 564. 
The contention of the defendant that the court erred in the charge as 

to the burden of proof cannot be sustained. When Dhe State proved to 
the satisfaction of the jury that the defendant was engaged in peddling 
beef regularly two or three times every week on the public streets with- 
out license, a prima facie case was made, and, nothing else appearing, 
the State would be entitled to a verdict. I t  was then incumbent upon 

the defendant to offer eridence to the satisfaction of the jury 
(774) to bring himself within the terms of the exception, for when the 

defendant relies upon the exception as a defense to the charge he 
must show that he comes within it. 

The court, among other instructions, charged : "So, the court instructs 
you, gentlemen of the jury, that if you find or are satisfied beyond a 
reasonable doubt from the evidence in this case that the defendant, 
Villiam B. Smith, did butcher and bring upon the market in Gastonia 
and sell at retail along the streets of the city fresh beef from time to 
time between the last of September and the latter part of November of 
last year, and that he failed to pay the license tax as required by the 
ordinance, when it was demanded of him, it wonld be your duty to find 
him guilty in this case, unless at  the same time you are satisfied that 
the meat that he sold was the product of his own farm or that it was 
meat, that is to say, beef that was killed by him and put upon thc market 
from cattle t'hat were owned by him there on the farm in the ordinary 
course of his business and used there in good faith as a part of the 
property and products of his farm. 

'(I hare tried to explain that to you before. I hare said I think that 
would include calves or steers which were born or dropped upon his farm 
where the mother belonged to him or was one that he had purclhased or 
more than one that he had purchased, if he had purchased it in the 
ordinary course of business, and, as I tolld you before, to milk or use or 
to eat up the surplus products of the farm, grass, grain, or whatever it 
may be or things of that sort. 

"(I) But if, on the other hand, you find from the eridence, gentlemen 
of the jury, that the cattle or some of bhe cattle that were marketed here 
as beef by the defendant JTere purchased by him with a view to reselling 
for beef-in other words, if they were cattle that he was procuring and 
later on was slaughtering in the nature and character of a butcher for 
commercial purposes, as distinguished from his ordinary work as a 
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farmer, why then, as to such cattle, he would not fall within the exemp- 
tion of the statute; and, if you find that he was engaged in that kind of 
business, as charged by the State, it would be your duty to  find him 
guilty." (J.) 

To that part of his Honor's charge between the letters (I) and ( J )  
the defendant excepted. 

We see no error in the charge of the court. It is a full1 and clear 
presentation of the case to the jury. There is no question about the 
right of a farmer to raise cattle on his farm and sell i t  out when 
butchered upon the streets of the cities and towns of the Stlate without 
paying a license tax, and.he may buy calves, beeves, hogs, and sheep with 
which to stock his farm and consume its surplus crops, and he may like- 
wise kill and sell those without a license. 

The judge presented this ~ i e w  very clearly. But it must be ( 775 )  
done in good faith as a farmer selling the products of his farm, 
and not as a regular business of butchering cattle for market. I f  he 
wishes to conduct a regular butcher shop on his wagon and go into the 
business, the farmer must pay the license tax required of others in the 
butcher business. 

There is evidence offered by the State tending to prove that defendant 
conducted a butcher shop on his wagon, peddling out beef by the  mall 
quantity, cutting it up and weighing it on his wagon; that he did this 
regularly two or three times each week for several months during the 
fall of 1916; thlat when he listed his taxes in May he had only one cow; 
that he was not raising cattle; that he butchered cattle for others and 
sold i t  out on his wagon and received pay for his services. There is 
evidence for defendant that he purchased the calves and raised them on 
his farm and sold the beef so procured at  retail from his wagon. He  
admits that he butchered and sold beef on the streets for others and mas 
paid for it. 

We think the good faith of defendant and the real character of the 
transaction was properly left to the jury in a charge of which defendant 
cannot justly complain. 

No error. 
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STATE r. a. IT. SUMMERS. 

(Filed 9 May, 1917.) 

1. Homicide-Physicians-Aht1tion-Evidence-Instructions. 
Where a physician is on trial for a homicide charged as  a result of his 

treatment of his patient to cause an abortion, and there is evidence on the 
part of the State that the treatment itself caused the abortion resulting 
in death, and on the defendant's behalf that the patient had theretofore 
used certain means to bring on the abortion, which he had refused to do, 
but yielded to her request to attend her as a physician under the condi- 
tion she had herself produced, a request for instruction that there was no 
evidence sufficient to corn-ict the prisoner apar.t from the dying declara- 
tions of the deceased is properly refused, is objectionable in giving undue 
emphasis to the evidence of a single witness, restricting the jury to the 
State's evidence alone, and in requiring them to accept the entire state- 
ment contained in the dying declarations, when they had the right to reject 
or accept any portion of it. 

2. Appeal and  Error-Instructions-Contentions-Objectio~~s and Excep- 
tions. 

Exception as to the nianner of stating contention of counsel in the charge 
will not be sustainecl unless the atterltion of the court is called to i t  a t  the 
time and opportunity afforcled of making proper correction. 

3. Instructions-Admissions-Eviden~e-.2ppea1 and Error-Homicide- 
Abortion-Physicians-Guilty Knowledge. 

Where exception to the charge is made upon the ground that certain 
uf defendant's admissions were allowed the weight of substantive evidence 
when they were only admissible in impeachment, and i t  appears from the 
charge that it v a s  capable of the correct interpretation, a new trial mill 
not be granted on appeal upon the principle that reversible error must 
appear. In this case, \>here a physician was charged with a homicide as  
the result of an abortion produced by him, senzble, admission that  in other 
of his cases he had used the same treatment which tends to produce a n  
abortion, is competent as  to his guilty knowledge in adopting the treatment. 

4. Evidence-Text-Books-Physicians-Experts. 
Where the evidence of a medical expert witness is material to the in- 

quiry. and he has testified, on cross-examination, that  he would not pursue 
a certain treatment for his patient, the reading from a medical vork on 
the subject tor the purpose of contradiction is properly excluded from 
the jury. 

5. Evidence-Character-Qualifications. 
Where a character \ritaess has been properly qualified and has given 

his eridence as to bad character, he may of his own volition qualify his 
testimony and state in ~ r l ~ a t  respect i t  was bad. 

(7'76) I~-DICTXENT f o r  murder ,  t r ied before Justice, J., a d  a jury, at  
Augus t  Term, 191 6, of MECIZLEXBURG. 
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The solicitor having entered a no1 pros as to the charge of murder in 
the first degree, defendant was convicted of the crime of manslaughter 
and from sentenlee thweon, appealed to this Court. 

Attorney-General Manning  and A s s k t n n t  Attorney-General S y k e s  for 
the  S ta te .  

J o h n  M. Robinson and 3'. I. O s b o ~ n e  for defendant .  

HOKE, J. There was evidence on the part of the State tending to 
show bhai, on 27 June, 1916, in tho city of Charlotte, the patient named 
in the bill, being quick witlh child, applied to the defendanit for treatmcnt 
and with a view and purpose of procuring an abortion; that for a fee 
of $75 defendant undertook the ease, effected the desired purpose, pack- 
ing the womb wihh gauze, and, as a result of the treatment, the patient 
died about sixteen days thereafter. 

The defcndant, ae a witness in his own behalf, among other things, 
testified that on the day in question the patient applied to  him for treat- 
ment for the purpose as stated, and that 'he positively declined, advising 
her against the course suggested; that she left and, later in the day, 
returned to his office and entered, saying: "I have d~one it." Witness 
inquired : "What have you done?" She answered : "I've fixed 
it." Witness said : "What have you done 2" and she replied : "I (777) 
used one of those tapering pen stocks first, and then I used a lead 
pencil." That, yielding to her entreaty, he then undertook to  look after 
her case, and, on examination, no other person being prcsent, he found 
that she had so injured herself with some instrument that an abortion 
was inevitable, and he packed tho womb with sterilized gauze with a 
view of relieving her in the best way and as soon as possible, and that 
this was entirely in  the line of prop& medical treatment under the con- 
ditions ~re8ented. 

L 

On cross-examination the defendant said that, five years before, he 
was up before the Mediaal Society under a charge of having committed 
an abortion; that he was exonerated of the charge, but censured for 
uncthical conduct in reference t o  the case. and that in the course d his 
practice he had treated a dozen cases of this kind, and in  every one the 
abortion was committed before he was called in. There was supporting 
evidence for the defense that, under the conditions as described and testi- 
fied to by defendaliiv, he had taken the proper course in tho treatment of 
bhe case. 

Under a comprehensive, dear, and impartial c h a ~ g e  the jury, accept- 
ing the Stake's version of the occurrence, have convicted the defendant 
of the crime of mandaugl~kr, and we find no reason for disturbing the 
relsults of the trhal. 
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I t  is chiefly urged for error that the oourt refused a prayer for in- 
structions by the defendant as follows: "The State relies upon the dying 
declaration of the deceased, and without such declaration there is no 
evidence introduced by the State to conneot the defendant wiith the 
eriminal charge; and if you have a reasonable doubt as to the truth of 
such alleged dying declaration, it is your duty to acquit the defendant." 

Taken in connection with defendant's admission that he undertook the 
treatment of the case and packed the patient's womb with gauze, together 
with testimony on the part of the State that this treatment was sufficient 
to produce the abortion, and thus causing the death) and that there x-as 
no indication of any mechanical injury otherwise, there were facts in 
evidence sufficient to justify the conviction of the defendant without 
reference to tlhe dying declarations. The de~fendads position is, there- 
f o r ~ ,  objectionable in giring undue emphasis to the evidence of a single 
witness, 8. v. Weathers, 98 N. C., pp. 685-687; in its tendency to im- 
properly restrict the jury to a consideration of the State's evidence alone, 
and in requiring them to accept the entire statement contained in the 
dying declaration, when they had a right to aocept or reject any portion 
of it as it might impress them. The prayer, therefore, is rather a hin- 
drance than an aid to a true conclusion, and could only serve to give 
defendant an undue advantage in the discussion of the case before the 

jury. 
(778) I t  is further objected that in his Honor's charge prejudicial 

error was committed in stating certain contentions of the State, 
as follows: "The State contends that he packed the uterus of the de- 
fendant with gauze; and the State contends, further, that the result of 
that would be, whether the gauze is sterile oinot,  to produce an abortion; 
and the State contends that the reason of that is because it is introducing 
a foreign substance, and that nature comes to the relief of the woman 
and attempts to expel foreign substances, and in order to expel that 
foreign substance that there is contraction of the muscles of the uterus, 
and that the siame process naturally follows in order to rid the womb of 
that foreign substance that would follow in case of natural birth at  full 
time. 

(A)  "So the State contends, gentlemen, that the defendant did that; 
and the State contends, further, gentlemen, that he has a habit of doing 
that;  that that was his character and reputation; and that when he did 
that he did it for the purpose of relieving this young woman who had 
become in that condition unfortunately and illegally, of relieving her 
unlawfully of the child that she carried in her womb." (B). 

The exception is to that portion of the charge between the letters (A) 
and (B), and the objection being, as we understand the argument, that 
his Honor here gave his sanction to the consideration of the defendant's 
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admissions on this subject as subst'antive evidence when the only legiti- 
mate use was in imueachnrent of his character as a witness. 

I t  is very generally held that an  exception as to the manner of eitating 
contentions of counsel will1 not be sustained unless attention is called to 
i t  at the time, thus giving the judge opportunity to make the proper 
corrcction. 8. 1.. Fogleman, 164 N .  C., 461; Jefress I ) .  R. R., 158 N. C., 
215. I f  i t  he conceded, as contended by defendant, that this position only 
applies to statements of fact and relevant inferences thereupon, and does 
not extend to a casc where a court should sanction an erroneous use and 
ostinrate of testimony as a matter of law, it does not sufficiently appear, 
from a perusal of the charge, that the judge committed error in the 
rcspcct suggt.rted. The charge permits the interpretation, certainly, that 
the court referreld to defendant's admissions in im~eachment of his evi- 
dcnce and standing as a witness, and in favor of maintaining the validity 
of trials unless error is shown, we think this interpretation should be 
given it. Apart from this, i t  is not a t  all clear that these admissions of 
dedendarmt, "that in the course of his practicc, hc had attcnded as many 
as twelve caws wherc a criminal abortion had been comrnitted," per- 
mitting the inference that he was a participant, arc not substantive 
evidence in so far as they may be interpretative of the act he adm'its 
doing, to wit, "packing the womb of a pregnant woman with 
gauze." 

While it is the accepted position that the commissioii of o m  (779) 
crime is not evidence on a prosecution for another, there are 
recognized exceptionst to the rule. These exceptions usually appear on  
charges involving ehe crirnen fulsi, as to show guilty knowledgia in cases 
of counterfeiting or a guilty purpose or intent in  indictments for fraud 
and deceit or of receiving stolcn goods; etc.; but they are not necessarily 
co~ifincd to sucll cases. In Roscoe's Cr. Ea., p. 100, the author puts tllie 
case of Rc.c 11. Mogg, reported in 19 E. C. I,., p. 420, where, on indict- 
ment for administering sulphuric acid to eight horses with intent to kill 
them, claim by bhe prisoner that the acid was administcrcd with intmt  
to improve them, etc., the administclring of the acid at different times 
was admittcd as relevant on the question of intent. And in same work, 
p. 100, case' of Bex 7). Winkworth, indictment for robbery, prosecutor waas 
advised by prisoner to give something to a mob to get rid of them, whic.11 
he did, to show that this was not bona fide advice, but only a modc of 
committing the offense charged, i t  was allowed in evidence to prove 
other demands for money made by the same mob at other houses at dif- 
ferent times of the same day. 19 E. C. I;., p. 465. 

I n  the case a.t bar defendant admits "packing a pregnlant woman with 
gauze," a treatment calculated and likely to produce an abortion. H c  
claims arid testifies that this packing was done with a beneficent intent 
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and in the line of proper medical treatment. The Sbate contends i t  was 
done with criminal intent. It would seem that the fact that he wa's in 
the habit of doing this may be evidenced in interpretation of an admitted 
act capable of a criminal or an innocent intent. Without final conclu- 
sion on the question, however, we rest our decision here on the proposi- 
tion, as stated, that the charge of the court, being capable of a,construc- 
tion clearly correct, such interpretati'on should be properly allowed it 
on the exception as pre~sented. 

I t  was insisted further for error that on the cross-examinlation Dr. 
John R. Erwin, who had testified for the State as a medicla1 expert, the 
defendant's counsel was not allowed to read to the witness, in the hear- 
ing of the jury, an extract from Peterson on Obstetrics, under circum- 
stances as follows: I n  answer to question, the docltor stated that he had 
heard of Peterson on Obstetrics; that he had it in his library. 

Q. "Don't this man Peterson describe this method, in his opinion as 
the best way to do i t ?  Another mefihod? And that it can be performed 
in  a thoroughly aseptic manner, and without any assistance, and without 
an ansstrhetic?" A. ('I wouldn't do it.)) 

Q. "Doesn't he say it 2" A. "I don't know about that." 
Q. "Let me show i t  to you." The State objects. Sustained. Defend- 

ant excepts. 
(780) This ruling is clearly sustained, we think, by recent decisions of 

the Court on the subject. TiLghmart. v. R. R., 171 N. C., 662; 
Lynclz v. X f y .  Co., 167 N. C., 98, 101. In  Lynch's case the position is 
stated as follows: "It is very generally recognized that extracts from 
medical books are not admissible in evidence, and for tlhe very sufficient 
reason that the author does not write under the sanctity of an oath and 
has not been subjected to cr~ss~examination, and the decisions of this 
State are to the effect that statements from these books may not be pre- 
sented as suclh in the arguments of counsel nor introduced by means of 
quelstions put on cross-examination, as by reading an opposing opinion 
from a textbook and askinlg the witness if it is or is not true, for this 
would have the effect of putting the statement in evidence and thus 
accomplish by indirection what is expressly forbidden. Butler v. R. R., 
130 N. C., 15 ;  HujjCman v. Click, 77 N.  C., 55; Melvin v. Easeley, 46 
N. C., 386; for, as said by B y m m ,  J., in Huffman's case: ('If this prac- 
tice were allowed, many of our cases would soon come to be tried not on 
the sworn testimony of living witnesses, but upon publications not writ- 
ten under oath." 

The proposition to read an extract from this medical author under 
the circumstances stated is contrary to the principles declared in these 
and other cases, and the exception must be disallowed. 
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Objection is also made that  the court refused to strike out the answer 
of certain other witnesses a s  to character, Dr. John R. Erwin and obhers, 
who, after saying they lrnew the character of defendant, qualified their 
fur ther  answer by saying i n  what respect it was bad. It is the aocepted 
rule tha t  a witness may do this of his own volition, and these exceptions 
also must be disallowed. Edzonrds v. Price, 162 N. C., 243 ; S. v. Hair- 
ston, 121 N. C., pp. 579-582. 

Having given the cause most careful consideration, we find no error 
to deferidfant7s prejudice, and the judgment of the Superior Court is 
affirmed. 

No error. 

Cifed: S. I; .  Buller, 177 N.C. 586; P r i m  v. Ecl~oa~rds, 178 N.C. 503; 
S. v. Afills, 184 N.C. 699; S. 11. Reagan, 185 N.C. 713. 

STATE I-. CEIARLES WALKER. 

(Filed 9 May, 1917.) 

The Billins of a hnmm bring after the fixed purpose to do so has been 
formed, for however short a time, is suibcient for the conviction of murder 
in the first clcqre~. 

The prelne(1it:~tion or fixed plrrpose to kill a human being may be shown 
by the surronnding circumstances; as where the deceased and prisoner 
were sweethearts, and as a result of a lo~ers '  quarrel in the morning the 
deceased broke off her engagement, refusing to go with the prisoner again, 
and in the afternoon the prisoner met her, repeatedly urged her to go with 
him, which she refused to do, and after following her three-fourths of a 
mile she beqan to mn, relasinq to stop a t  his command, whereupon, a t  a 
secluded place, he drew his pistol from his pocket and fired three times, a t  
the last of which she fell, m d  death resulted. 

INDICTMENT for murder, tried a t  November Term, 1916, of (781) 
GALDWELL, before P~rguson ,  b. 

The prisoner was convicted of murder i11 the first degree and from the 
sentence of death appeals to the Suprenie Court. 

A ttomey-General .Manning and Assistant A ttorney-General Sykes f o r  
Iha &ate. 

M. N. Harshaw and J. B. Bur7~e for the prisofier. 
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BEOWN, J. The only question presented upon this appeal is to the 
sufficiency of the proof that the homicide of which the defendant was 
convicted was premeditated and whether tlic cvidence is sufficient to show 
that degree of deliberation and premeditation necessary to constitute 
murder in the first degree. All the cvidence tends to prove that the 
prisoner and the deceased, Florence Sutphin, were cousins and swect- 
hearts; that at  one timle they had been engaged to be married and had 
been a great deal in each other's company for some montlrr prcwding 
the homicide. A number of letters are in evidence. from one of which 
it appears that a few days beforc the homicide the deceased wrote the 
prisoner declaring that she would not marry him, and tcrminlating the 
engagement. 

On Sunday, 1 October, 1916, the day of the homicide, the priso11c.r 
went to the home of the deceased between 7 and 8 o'c1oc.k in the rnorl~i~ig. 
At that time they had a lovers7 quarrel and thc deceased told the 
prisoner that she would not go with him any more. fietween I and 3  
o'clock of that day the deceased left her honle to visit at  Mr. EIagler's. 
According to the testimony of Glennie Martin and Willit, Martin, who 
went with the deceased, they met the prisoner on thc wag. Tle spoke to 
the decrased a i d  asked if he could go with her. On being rc f~~srd ,  he 
took hold of her an11 and said : "Come 011, Florerrce." She replicd : 
"Charlie, I am not going with you." The deceased and her two com- 
panions walked 011, the 1)risoner following. The prisoner again directed 

the deceased to stop, and they had some conleriation about a 
( 7 8 2 )  watch. IIc demanded that she tell him the reason why she refused 

to go with l~irrr any more, and she replied that she did not hare any 
r(3amii. The testimony is that the party walked on and the prisoner 
carried his right hand in his hip pocket all the time. The girls started 
to run and the prisoncr ran after them, crying out to the decenked: 
"Florence, 1 say do not run!" She replied: "You have not got any- 
thing to do with me, and I will run if I want to." The prisoner said: 
"Florence, I say do riot run !" The girls walked a few skps and the 
prisoner fired three shots at the deceased, who fell at thc third shot. 
After firing the third shot, the prisoner turned and ran. Where he shot 
the deceased was the darkest place in  the woods. The testimony is that 
he rrlet up with the girls in an open place and fol lo~~~cd thcrn threrl- 
quarters of a mile. 

Upon searching thc person of the prisoner, the sheriff found a knife 
and a pistol in his pocket. The defendsant through his counsc~l admitted 
that hc fired the shot that killed thc deceased. 

We are of opinion that there is abundant evidence in this rreiord tend- 
ing to prove that the prisoner killed the deceased deliberately and pre- 
mcditatedly. The numerous cases in our own reports upon this subject 
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all declare that when the purpose or design to kill is formed with delib- 
eration and premeditation, it is not necessary that such purpose or desigil 
shall be formed any definite length of time before the killing. No par- 
ticular time is required for this process of premeditation olr deliberation. 
When a fixcd purpose to kill is deliberately formed, it is immaterial how 
long after that the purpose to kil'l is put into execution. I t  is as rmch 
a deliberate and willful murder if it is committed within five minutes 
after the fixed design and purpose to kill is formed as it would bc fivc 
hours. S. I). 'l'ear.h(~!j, 138 N. C., 598; 8. 11. ~??pia~?y, 132 N. C., 989; 
S. 11. Danirl, 139 N. C., 552; S. u. Lipscomb, 134 N.  C., 694. 

This premeditation and deliberation, like any other fact, may Fe 
shown by circurnstaiicrs, and in  determining as to whether thcre was sue11 
prcrneditation and deliberation the jury may consider the entire, absmce 
of provocation an3 all the circumstances under which the homicide is 
aommitted. S. a. Roberson, 150 N.  C., 837; Carr on Homicide, see. 76.  

If thc circumstances show a formed delsign to take the life of t h ~  
deceased, the crime is murder in  the first degree. This subject is so fully 
discussed in the many cases in our reporks that i t  is uselcss to pursue the 
matter further. 

No error. 

Cited: S. I ) .  C o f e y ,  174 N.C. 816; 8. I?. Gain, 178 N.C. 729; 8. I>. 

Renson, 183 N.C. 799; S. I ? .  Evans, 198 N.C. 85 ; 8. v .  Macon, 198 N.C. 
486; S. o. Buflkin,  209 N.C. 125, 126; S. v. Bell,  212 N.C. 22; 8. 1%. 
Tuylor,  213 N.C. 523 ; S. 7). Ilanzmonds, 216 N.C. 75; 8. u. French, 225 
N.C. 284; S. u.  Wisr,  225 N.C. 749; 8. 11. Siewart, 226 N.C. 320, 303; 
8. v. Blanks, 230 N.C. 504. 

(783) 
STATE r. 14'IiED A. PERLEY AND W. 11. CROCKETT. 

(Filed 23 >Lay, 1917.) 

1. Constitutional Law-Statutw-Police Powers-Municipal Corporations 
-Watersheds. 

Chapter 56, Laws 1913, reqniring the olvners of land to remove tree-tops, 
boughs and laps, etc., within 400 feet of the boundary line of a municipal 
watershed, left from cutting timber thereon, "so as  to prevent the spread of 
fire from siich cut-over area and the consequent damage to such watershed," 
making its violation a misdelncanor, falls within the police powers of the 
State, within its legislative discretion, and not within the inhibition of the 
XIVth Amendment to the Federal Constitution as to due process of law 
and a denial of the equal protection of the law. 

841 
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8. Statutes-Police Powers-Relative Rights. 
A citizen deriving title to real property from the State acquires it upon 

condition that he holds it subject to necessary or reasonable regulations 
in promotion of the public interest, the rights, duties, and advantages of 
each being reciprocal with those of adjoining owners of lands, and bene- 
ficial to all. 

3. Criminal Law-Statutes-IntentMunicipal Corporations-Watersheds. 
The intent to violate a criminal statute is the criminal intent punish- 

able by its terms ; and where the intent to violate our statute making it a 
misdemeanor to leave the tree-tops, etc., within 400 feet from a municipal 
watershed, etc., is shown, the defendant, having violated it, may not avoid 
the consequences of his act by showing that his motive was not a bad one. 

4. Constitutional Law-Statutes-Interpretation. 
A statute will not be declared unconstitutional by .the courts unless it 

clearly appears to be in conflict with the organic law, and such conclusion 
is unavoidable after removing every reasonable doubt as to its incompati- 
bility with the Constitution. 

3. Statutes-Municipal Corporations-Watersheds-Timber Interests. 
One having logging interests upon lands is amenable to the provision of 

our statute requiring the removal of the tree-tops, etc., from the cutting- 
over of the land mithin 400 feet of a municipal watershed affording the 
means of a water supply to its inhabitants. 

INDICTMENT tried before Adams, J., and a jury, a t  April Term, 191'7, 
of Buwco~sn .  

Defendants were indicted for a violation of Public Laws 1913, ch. 56, 
by cutting down timber on lands of another, and leaving thereon the 
tree-tops, boughs, laps, and other portions of timber not fit for commer- 
cial purposes within 400 feet of the boundary line of the watershed 
of the Asheville water-works plant owned by said city and used as a 

public supply for its citizens. Defendants were duly notified, more 
(784) than three months before indictment found, to reqove the same, 

and failed and refused to do so. The requirement of the law was 
declared t o  be for the prevention of the spread of fire from the timber 
lands to the watershed, and its injury from the destruction of timber 
growing thereon. There was a motion to quash, which was overruled, 
and a special verdict. The defense was that  the statute is contrary to 
the fourteent~h amendment to the Constitution of the United States, as 
i t  deprives the defendants of their property without due process of law, 
and denies to them the equal protection of the law. There was no denial 
t ha t  the prohibited acts were committed, but the defendants alleged tha t  
the statute is void, and that  they are, by the peculiar facts, exempt from 
its  provisions. The special verdict found "that on 1 July, 1916, the city 
of Bsheville, a municipal corporation, did own a certain llarge boundary 
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of land, situated in  the county of Bunoombe and X'tats of North Caro- 
lina, which said boundary of land consists of about 16,000 aores, the 
outside boundary of which is about 1 2  miles in length; that on 1 July, 
1916, prior thereto, and since that time, the said city of Asheville held 
and used said property as a watershed, from which i t  derived water 
which was furnished to the inhabitants of the city of Asheville, North 
Carolina, for domestic and obher purposes, which said property was 
known as the city watershed. That the defendants Fred A. Perlcy and 
W. XI. Crockett, on or about 1 July, 1916, were owners of standing and 
fallen timber on certain lands situated i n  Yancey County, North Caro- 
lina, which slaid lands lie within 400 feet of the said watershed belonging 
to the city of Asheville, and adjoining said watershed on the north about 
4 miles, but did not own the land on which said timber stood, and that 
~vater did not drain from said timber, or the land on which it stood, on 
to said watershed; that said watershed extends to the nmth to the top 
of ridges and mountainw on one side, and the timber owned' by the 
defendants, which was cut as herein found, stood on land extending to 
thc south which reaohed the tops of the ridges and mountains on the 
opposilte side, and that said landis and timber were in  all vespects sub- 
stantially similar on both sides of the line of said city watershed, both 
within and without." 

The court not agreeing with the defendants in  their contention, the 
jury in  submission to its opinion found thc defendlants guilty on the 
special verdict, and from the judgrrrcnt of bhe court thereon they 
appealed. 

Attorney-General itfawning, ilssistant Attorn~?yGeneral SyX-a, J. E. 
8zuain, and Marcus Erwin for the State. 

Martin, Rollins & Wright for defendants. 

WALKEE, J., after stating the case: The possession and enjoy- (785) 
ment of all rights are subject to such reasonahlo conditions and 
regulations as may be deemed by the Legislature essential to the public 
welfare, and especially are they held in  subordination to the exercise of 
the police power, which extends and relates to the preservation of the 
peace, good order, safety, health, morals, convenience and comfort of the 
people. It is not confined to the suppression of what is offensive, dis- 
orderly, or unsanitary, but embraces those rules and regulations designed 
to promote the public good and general prosperity of the community, 
provided that the legislation of whatever kind has a real o r  substantial 
relation to thoso objects, and is not a palpable invasion of individual 
rights securod by tho fundlamental law. I n  its broadest sense, as some- 
times defined, i t  includes nearly aJl legislation and almost every func- 
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tioii of civil governrncnt. N e w  Y o r k  v. N i l n ,  11 Peters (17. S.), 102; 
Bnrbier  o. Connelly, 113 U. S., 27; L. and X. R. E f .  v. K ~ r e t u c k y ,  161 
11. S., 677; Loclcner 7%. lVciri Yorl i ,  198 U. S., 45; Lawton v. S t ~ e l e ,  152 
U. S., 133; Henningtom u. Georgiu, 163 U .  S., 299; Btccon u. W ~ ~ l l m - ,  
204 U. S., 311. 

I t  is held that this power is not subject to any drfinite limitations, 
but is coextensive with the necessities of the case and tlie safeguards of 
public interest. Calafi~ld v. U. S., 167 U. S., 518. The fourteenth 
amendment to thc Fedeml Constitution does not restrict tlie subjects 
upo'n which thc police power may be lawfully exerted. J o n r s  v. B r i m ,  
165 U. S., 180. I n  Loclmer o. .Veu; Yorlc, supra, J u s t i c ~  PecX.karn said 
of i t :  "There are, however, certain powers, existing in  the sovercignty 
of each State in the union, somcwhat vaguely termcd police powers, the 
exact description and limitattion of whioh have not been attempted by 
the courts. Those powers, broadly stated, arid without, at prcscnt, any 
attempt a t  a morc specific limitation, relate to the safety, health, niorals, 
and general welfare of the public. Both property and liberty arc held 
on such reasonable conditions as may be imposed by the governing power 
of the State in the exercise of those powcm, and with such conditions 
the fourteenth amendment was not designed to interfere," citing Mugler 
u. Kansas, 123 U. S., 623, and other eases. The regulation of the use 
of land comes within the scope of the police power. Tiedeman on Limi- 
tations of Police Powers, scc. 122, says at page 423: "It is not every 
use which comes within tlhis constitutional protection. One has a vested 
right to only a reasonable use of ,one's lands. It is not difficult to find 
the rule which determines the limitations upon ways osr manner of using 
lands. I t  is thc r d c  which furnishes the solution of every problem in 
the law of police powers, and which is comprehended in the legal maxim, 
Xic  utere tuo  ut alienurn non Zmdas. One can lawfully make use of his 

property only in such a manner as that ho will not injure an- 
(786) other." We held in Durham v. Cotton Mill, 141 N .  C., 615, 

(s.  c. 144 N. C., 705) ; that the statute (Rev., sec. 3051) for the 
protection of streams from which the public is supplied with drinking- 
water, was a valid exercise of this power, and that act required the ri- 
parian owner to subject sewage on his own land to a system d purifica- 
tion before discliaiyging i t  into such a water-course. We there said, at  
page 636: "The extent to which such interference with the injurious 
use of property may be carried is a matter exeiusively for thc jud,gmerit 
of the Legislature when not controlled by fundamental law. Nor is 
thcrc anything to render such legislation objectionable because in some 
instances it may restrain the profitable use of private property, when 
such use in fact does not directly injure the public in conifort or health; 
for to limit such legislation to cases where actual injury has occurred 
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~ ~ o u l d  be to deprive i t  of its most effective force. Jts design is preven- 
tive. and to b;effcctive it must be able to restrain aots which tend to 
produce public injury. Many ins~tance~s of such an exercise of this 
power can be founid. The State regulates the use of property in intoxi- 
cating liquors by restraining their sale, not on the ground that each 
particular sale does injury, for then the sale would be prohibited, but 
for the reason that their unrestricted sale tends to injure the public 
morals and comfort. The State is not bound to wait until contagion is 
comm~~nicated from a hospital established in the heart of a city; it may 
prohibit the establishment of such a hospital there, because it is likely 
to spread contagion." The question has undergoiic discussion ill Dar~ie ls  
1 1 .  Homer ,  139 N .  C., 219; S. o. R. R., 169 N. C., 295; Shelby v. P o w e r  
Co., 155 N.  C., 196; S k i n n ~ r  v. 'l'homcrs, 171 N.  C., 98; and moTe re- 
ccntly in fitale 13oard of B ~ u l t h  11. Cornrs., m f e ,  w hrre it was held : 
"Even veeted rights 21a~i11g reference to the ordinary incidents of o i ~ n c r -  
ship must yield to reasonable interference in  the cxerciw of poIice power. 
I11 that field, as stated, the judgment of t h ~  Legislature is to a great 
extent decisive, and must be nphcld unless tlie statute in q~xrstion has 
no reasonable relation to the end or purpose in r i ~ w  and is manifestly 
: ~ n  arbitrary and palpable invasion of lm-qonal a ~ t d  privatr rights," cit- 
ing numerous authoritiesl. It is said in liussell on Police Powers of the 
State, p. 95: "Regulations to prevent fires are within the scope of the 
police power, as has been frequently determined. The remo~al  of build- 
ings for the purpose of preventing the spread of fires is authorized. 
Relating to this subject are laws ~rohibi t ing the keeping of explosive 
substances or highly inflammable substances within certain limits. The 
subject of building laws is  also a related topic. Municipalities arc very 
generally authorized to control the construction of buildings and to 
prevent the erection or maintenance of unsafe buildings. Such regula- 
tions are purely police regulations." We could multiply examples 
of the kind indefinitely, in  illustration of the extent to which the (787) 
courts have gone in sustaining legislation of the sort we are now 
considering, where private property has h e n  controlled and regnlat~d in 
its use for the protection of the public health and safety, and other 
things so clssei~tial to the common welfare. Every citimn derives his 
title to the property from the sovereign, which with us is thc State, and 
hc acquires i t  upon the implicd condition that it shall be held subject 
to all necessary or reasmable regulations in promotion of the public 
interest. Each citizen reaps an advantage, or sublstantial benefit, from 
thc fact that all property is thus held, as the principle is  a protection to 
his own as well as to %hat of others. I t  enhances its value, 600, because 
his neighbor must so use his premises as not to injure him in the enjoy- 
ment of rights pertaining to his ownership of adjacent land. The rights, 
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the duties, and the advantages, therefore, are all reoiprocal. The en- 
forcement of this law is a distinct benefit to all as much so. though not - 
always in the same degree, as laws enacted for our personal safety and 
freedom from the annoyance of others. Private convenience must con- 
sequently give way to the public good in  the interest of all, and in order 
that government may be administered, not for one, or even a few, but to 
benefit all who have equally a claim upon its protection. I n  Cusack 
v. City of Chicago, 37 Sup. Ck. Rep., 190, Justice Clarke said for the 
Court: "The principles governing the exeroise of the police power have 
received such frequent application and have been eo elaborated upon in 
recent decisions of this Court, concluding with Armour & Co. v. S o r t h  
Dakota, 240 U .  S., 510, that further discussion of them would not be 
profitable, especially in a case falling as clearly as this one does wi~thin 
their scope. We, theret"ore, content ourselves with saying that while 
this Court has refrained from any attempt to define with precision the 
limits of the police power, yet i~ts dispos~ition is to favor the validity of 
laws relating to matters completely within the territory of the State 
enacting them, and it so reluctantly disagrees with the local legislative 
authority, primarily the judge of the public welfare, especially when 
its action is approved by the highest court of the State whose people are 
directly concerned, that it will interfere with the action of such authority 
only when it is plain and palpable that i t  has no real or substantial 
relation to the public health, safety, moralq or to the general welfare," 
citing Jacobson v. Massacl'zusetts, 197 U. S., 11. I n  the case of L. 3. 
& Jf. So. Railway Co. v. Clough, 37 Sup. Ct. Rep., 144, speaking of the 
application of this law to a drainage case, Justice Pitney said: "It is 
requiring +hem merely to bear the cost of constructing crossings for their 
railroad lines over the proposed new channel and outlet, 'so as1 not to 
interfere with the free use of the same,' and (in a sufficient manner not 

to unnecessarily impair its usefulness.' With respect to this duty, 
(788) if the State has a right to impose it in aid of the drainage 

project, the remoteness or proximity of the area to be drained is 
wholly immaterial." But the question we have here, upon the special 
facts of this case, seems to have been decided by that same high court, in 
Mo. & (7. R. R. 00. v. May, 194 U. S., 267, upon facts not materially 
dissimilar to those in this record, and the law was uphelld notwithstand- 
ing that it was confined to railroads, and was apparently discriminative 
with respect to that part,icular clasla. The statute of Texas which mas 
cousidered in that case provided that it s~hould be unlawful for railroad 
companies to permit Johnson grass, or Russian thistle, to mature and go 
to seed upon its right of way. The law was sustained, as the act for- 
bidden would, if committed, be injurious to owners of contiguous land, 
als the grass was a menace to crops, and is propagated only by seed. The 
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Court was divided in opinion, but all the justices concurred that the 
law would clefarlg be d i d  if not discriminative in its restricted appli- 
cation to railroads, t,lle majority holding that i t  was not even disarimina- 
tive. I n  thc opinion of the Court Just ice Holmcs well mid: "Great 
constitutional provisions must be administered with caution. Some play 
mulst be allowed for thc joints of the machine, and i t  must be remembered 
that legislatures are ultimate guardians of the liberties and welfarc of 
the people in quite as great a degree as the courts." That case wlas 
affirmed a t  the pretsent term of the Court in  Chicago, etc. R. R. Go. v. 
Ar~derson ,  37 Sup. Ct. Rep., 124, where it held a statute valid which 
provided that all railroad corp~onations in Indiana should "cause all 
thistles, briam, docks, and other noxious weeds growing on lands occu- 
pied by them in any city, village, or township of the State, to be cut 
down and delstroyed"; and annexed a penalty for its violation. The 
Court held that the statute waa valid as applied in favor of contiguous 
landowners, stating that "as thus limited, we think its validity must be 
admitted under the doctrine of the iWay case." 

Applying these well settled principles to the facts of this case, we do 
not see why %his statute is not a perfectly valid exercise of the State's 
police power. The object in view when i t  was passed appears so clearly 
to be tlle protection of the forests on the watemhed belonging to the 
city and used by i t  in  oonnection with its water-works, that what was 
the real in~tentioa of the act is not the subject of argumenit. Where 
premises are in  such condition land location that the proper mainitenance 
of foresits on them, or wooded land which is  a part of them, will remove 
or diminish the danger of floods or landslides, the protection of the water 
basin, or other source of suppJy, from such consequences is  of such great 
importance to the public, who use the water for domestic purposes and 
are dependent solely upon it, and the loss and inconvenience from 
any impairment of it might be so incalcuablc that i t  can hardly (789) 
be conceived why the Legislature may not intervene by an  exer- 
cise of the police power and prevenit suoh a catastrophe. The lass to be 
averted would so considerably outweigh the injury relsulting to the owner 
of contiguous lands and it would be so negligible when compared with 
the public damage, thak the restriction imposed upon him will be dis- 
regarded as too insignificant to be set off against the great public benefit 
and pressing public necesslity involved i n  the continued and proper main- 
tenance of the watershed. It is no hardship for the landowner to clear 
his land of rubbish which he has made himself, and which, when it 
becomes dry, is so combustible in its nature as to be a standing menace 
to '+he adjacent forasts. We have held that it is negligent for a railroad 
company to permit such inflammable matter as tree-tops, etc., to accu- 
mulate on its premises, which, if ignited, will $spread firs to adljoining 
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premises. Craft c. T i m h  Co., 132 N. C., 152. We have also enforced 
the provisions of our statute, Revisal, sec. 3346, against setting fire to 
woods without due notice to adjoining propietors. Such restrictions 
upon the use of property have frequently been sustained by thc conrts, 
one writer stating that the books are full of such cases. Many of our 
municipal ordinances d c p e ~ ~ d  for their validity upon thc existclice 06 
this power to preserve and promote the safety and wclfarc. of the coin- 
munity. Considering a county ordinance requiring each landowner to 
rid his premises of the pesky ground-squirrel, by their c.xterrnii~ation, 
which was held to  be invalid becausc of the impossibility of executing 
it, the Court said, in  Ex: I'crrte Uodges, 87 Cal., 162, 165: "Such an ordi- 
nance differs materially from laws requiring an occupant of land to keep 
them f r ~ e  from noxious weeds, or such as make it the duty of an owner 
of diseased dlo'mestic animals to kill them in order to prevent the sprcad 
of the diseasc. These are rnakters over which the property owner 1r:ts 
control, and the requirlements are roasonablc and just." See, also, Frcund 
on Policc Powci~ ,  sec. 638. 

A nuisance at  conlinon law is whatwer is i~ijurious to a large class of 
the comn~uuity, or annoys that portion of the public which necessarily 
comes in contact ~ i t h  it. I'rentice on Police Powers, p. 137; 2 Wli. 
Cr. Law. sec. 2370. Thrre are several different classifications of nui- 
sances, one of which is this: "First, those which arc nuisances per. sc, 
denounced as su& by commotn law or statute; second, those which in 
their nature are not nuisaaccs, but may become such by reason of lo- 
cality or management; third, those which i11 their nature may be 
nuisances. but as to which there may be honest differeaccs of opinion in 
impartial minds. As to the first and third, the municipal declaratiori 
is conclusive, but as to the sacold, the municipal power is confined to 

such )as are nuisances in fact." Freund on Police Powers, p. 30. 
(790) We can scarccly hesitate to declare that to be a nuisance which 

threatens the main if not the only source of water supply to a 
thickly settled community, caontaining a large and progressive city, which 
has attracted many to its borders in search of pleasure, health, or pros- 
perity, because of itts many natural advantages, its salubrious climate, 
the beautiful scenery of its surroundiiig mountains, from one of which 
i t  derives its water supply, a i ~ d  which arc covered with virgin forests 
and porous soil, which hold in check the heavy rains and protect the 
streams from sudden and violent disturbances. Recent experience has 
demonstrated the necessity of keeping these forests intact, and the Na- 
tional Government has purchased and established near there a large 
reservation pafily for this purpose. 

I n  the caso before us the defendant, perhaps, did not intend to injuw 
any particular persons, or to expose them to harm, but he was guilty of 
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the criminal act in doing that which was prohibited, and which was 
calculated to produce injurious ~esults, without regard to his particular 
intent. When a statute forbids a certain thing to be dlone, the intent 
to do the forbidden thing is the criminal intent, whether it be an im- 
moral or evil one, per se, or not. Herc %he purpose of the law is to pre- 
vent the injury, and the gist of the crime is the effort to frustrate this 
intent. I t  is as much the duty of the Stake to proteat the health of its 
citizens as it is to safeguard t h i r  lives arid limbs against the acts of 
wrongdoers. Ethically considered, it is as culpable to  endanger the 
safcty and co~rnforlt of an entire community as it is to jeopardize the life 
of one of its members against whom a particular wrongful act is di- 
rected, arid concededly more so. I t  is not the bad motive present in 
the mind, and which prompts the commission of the injurious act, but 
the doing of the act itself, that makes i t  indictable under the statute. 
Forest fires are not infrequent even in this section of the country, and 
they arc caused generally by the dry and inflammable material lying 
upon the ground, and they spread with great rapidity and leave the 
destruction of vast areas in  their wake. I t  was against thc happening of 
such an event the statute was intended to provide. When such interests 
are involved as the safcty and health of a large community, we cannot 
stop to speculate upon chances, or tlo bake risks, as to what will happen, 
but we must keep on the safe side, so that if what would otherwise end 
in disaster does come, we will be prepared for it, and the public welfare 
will thereby bc surely conserved. Durham v. Cotton Mill, supra; Ed. of 
Ifealth 11. Conam., supra. 

When a statute is assailed as unconstitutional, every presumptilon of 
validity should be indulged in its favor, and it should not bc declared 
void except upon the clearest showing that it conflicts with the organic 
law. The coilclusiorl that it is invalid should be unavoidable, and 
reached only after removing every reasonable doubt as to its in- (791) 
compatibility with the Constitution. Between the two there 
should bc an irreconcilable conflict. Therefore ilt is that thc highchat 
Federal Court staid: "In the exereisling of the police power the means 
to be enlployed to promote the public safety are primarily in the judg- 
mcnt of the Legislature, and thr courts will not interfere with duly 
enacted legidation which has a substantial relation to the purpose to be 
accomplished, and dloes not arbitrarily interfere wiith personal and pri- 
 ate rights." I t  was said in S k i n n ~ r  v. Thomas, supra: "The police 
power is an attribute of sovereignty, possesa~d by every sovereign State, 
and is a necessary abtribute of every civilized government. ' I t  is the 
power to pmteck the public heal& and the public safety, to preserve 
good order and the public morals, to protect the lives and property of 
the citizens, the power to govern men and things by any legislation 
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appropriate to that end.' 'Upon it depends the security of social order, 
the life and health oef the citizen, the comfort of an existence in a 
thickly populated community, the enjoyment of private and social life, 
and the beneficial use of property.' The exercise of this power is  left 
largely to the discretion of the lawmaking body, and the authority of the 
courts cannot be invoked unless, there is ,an unnecesslary iruterfei-enca 
with the rights olf the citizen, or when bhere is  no reasonable relation 
between %he statute enacted and the end or purpose sought to be ac- 
complished," citing 6 Itul. Case L., 183 and 236 ; 9 Enc. of U. S. Reports, 
473; Slaughterhouse cases, 16 Wall., 36, 21 L. Ed., 394. I t  may be true 
that, let a statute be ever so charitable and the Legislature ever so 
generous, if the property of the subject is bhus given away, or iit is 
taken without any resultant benefit to the public, the legislation should 
not be oountenanced; but such is  not the case here. The defendanlt is 
not the owner of the soil, but had only some logging rights in  the timber 
growing upon it. When he out and removed the tiinlber, it was a com- 
paratively etasy matter for him to carry off thc treetops and ohher d6bris, 
or, a t  most, no great burden or hardship, and his failing to do so created 
a constant menace to thc lo~cal public. Jf there is any reasonablel douht 
of it, that doubt should be resolved in favor of thc latter and against him. 

The quesition is a very important one, and we have given to it most 
careful consideration. Ilt was argued before us by Mr. Martin with his 
usual ability and learning, which means that the case has been presen'tecl 
for the defendant most strongly from its every angle; but, (after all he 
has said, we have not discovered any error in the record. 

No ermr. 

Cited:  R. R. v. Cherolcee Co~cnf?y, 177 N.C. 101 ; 8. v. K e l l y ,  186 N.C. 
377; Reed 71. Erzgincering Go., 188 N.C. 42;  H i n f o f i  v. Sta te  T r e a s u r ~ r ,  
193 N.C. 500;  S. v. Lnt f imorc ,  201 N.C. 34;  8. v. Correll, 232 N.C. 697. 

(Filed 23 May, 191'7.) 

1. Criminal Law-Evid~nce-Demurrer-Statutes. 
Where the defendant in a c3rirninal action introduces evidence, after 

the court has overruled his motion to nonsuit upon the State's evidence, 
to which ruling he has euc~pted, he loses his right to have his motion 
considered only upon the State's evidence; and where his motion to non- 
suit after all the evidence is in has been overruled and excepted to, the 
Supreme Court, on appeal, mill consider the whole evidence under the 
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second motion, to see if i t  is sufticient t o  support the verdict and judgment. 
Gregory's Supplement, see. 326.ia. 

2. Criminal Law-Trials-Evidence-Instructions-Burden of Proof. 
The charge of the judge to the jury should be considered as  a whole, 

and where in a criminal action he has told them that, for conviction, they 
must be satisfied of the guilt of the prisoner beyond a reasonable doubt, 
i t  is not required that  he repeat this rule of lam every time he refers to 
any finding from the rvidence. 

The character of onr3 witness may be i:npeachrd by the testimony of 
another. except a s  to specific wts ,  subject, honcver, to cross-examination 
a s  to particular facts so as  to attirclr his estimate of character or to con- 
tradict him for the purpose of testing his accuracy. 

4. Appeal a n d  Error-Witnesses-Evide~~ce-Cbaractcr-Halss Error. 
Where the bad chxr;~cter of a witness has been established, other evi- 

clencr in impeachment thereof, tl~ougl: erroneously admitted, will be re- 
garded a s  harmless error, if not prejudicial, as  in this case. 

5. Criminal La\xr-Statiltes-Set~tence-Court's Discretion. 
Construing chapter SO, section 6, Laws 1907, with section 3632, Revisal 

(Hinsdale Act),  to ascertain the legislative intent, upon consideration of 
the inherent nature of the subject-mittcr with the n~ischief and the proA 
posed remedy, it  is IIcld,  that  t l ~ c  later act was not intended to take away 
the discretion of the trial judge, npon conriction of manslaughter, to sen- 
tence the prisoner to a three-year term in the State's prison, and to wear 
a frlon's stripes, when in his opinion a sentence to the roads will result in  
the prisoner's escape. 

CIVIL ACTION, t r ied before ddanzs, J., a n d  a jury, {at October Term, 
1916, of BUNCOMBE. 

T h e  prisoner w a s  indicted wi th  one Andy Bates f o r  the  murder  of 
George Bates, a n d  was coimicted of manslaughter, t h e  other  defendant 
being acquitted. T h e  pris~oncr, J o h n  Killian, appealed. 

At torney -Genera l  J l a a n i ~ ~ g  attd A ss is tn~~t  -4 t torney-General  (793)  
X y k e s  for t h e  S h t e .  

W.  P. B r o w n  and J o n e s  c6 Wi7lianz.s for defendcrrrt. 

WALKER, J. When the S ta te  closed i t s  testimony a n d  rested i t s  oase, 
t h e  prisoner, J o h n  Killian, moved t h a t  a nonsuiit be entered under  t h e  
statute, Gregory's Supplement, sec. 3265a. T h i s  the  court rcfused t o  
do, a n d  the  prisoner excepted. I t  is  cointended t h a t  when this motion 
was  m a d e  there  w a s  n o  evidence again& the  prisoner, J o h n  Killian, and  
if th i s  be  correct, a n d  he  h a d  rested h i s  case there, w e  would have susr 
ta ined his motion a n d  reversed the  lower aourt.  H e  w a s  not  content $0 
s top and  r isk h i s  case upon  the  State's testimony, bu t  h i m s d f  introduced 
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witnesses, and from t h i r  testimony and other testimony in the case we 
are of the opinion that there was some evidence of his guilt. lit is per- 
fectly clear that the dece~ased was killed either by Andy Bates, his father, 
or the prisonor; John Killian. The former testified that he did not cut 
his son, and therc was some evidence tending to show hhat a knife was 
found near or at  the place where the homicide was committed which 
corresponded somewhat with one that John Killian had. There was other 
evidence tending to oonnect him with the act of killing, but it is needless 
to review all of iit, as, if therc was any at all, the motion was properly 
denid. 

Hut the prisoner does not rely so much upon the abscnce of proof as 
to his guilt as he does upon the position taken by him in argument and 
his brief, that notwithstanding the fact that he introduced evidence after 
moving for a nonsuit when tihe State rested, he is en~tikled to have his 
motion considered upon the evidenca as i t  was at  that time, and that he 
did not waive his motlion, or the exception to its denial by the1 court, by 
introducing evidence in his own behlalf, even if the latter docs tend to 
establish his guilt. We rannort accept this construction of the statute. 
The latter provides that the prisoner, at the close of the State's evidence, 
when it has raslted its case, may move to dismiss or for judgment of 
nonsuit, and if the moltion is allowed it shall have the force and effect of 
an acquittal, but if it is refused, the prisoner may except, and if he 
introduces no evidlenoe, the case shall be submitted on the evidence intro- 
duced by the Btate, and he shall have the benefit of his1 rxcepbion on 
appeal to this Court. But he shall not be prevented from introducing 
cvidcence after his motion has been overruled, and may again move for 
jud,gment of nonsuit after all the evidence has been concluded, and if 
this motion is also refused, upon consideration of all the evidennce, he 
may except, and if oonvioted, he shall have tihc benefit of his exception 
on appeal, and the miotiniz, if allowed at the time, or in this Court on 

appeal, shall in all cases have the force and effect of a verdict of 
(794) "No't guilty." There would seem to be no doubt as to the meaning 

of this statute. The prisoner's counsel argued that i t  w8as not like 
the "Hinsdale Rat7' (Laws 1897, oh. 109; Laws 1899, ch. 131; Laws, 
1901, ch. 594; Revisal of 1905, see. 539), becausc that act p r o d e s  
expressly that if the defendant introduces evidence, he waives any 
previous exception to the refusal of his motion to nonsuit upon the 
plaintiff's evidence; but while the phraseology is differenrt, the mearting 
of the two acks is  subst'antially the same. I t  will be noted that the 
second motion, or renewal of the first, must rest upon a considerartion of 
all the evidence in the case. This plainly excludfes the idea that the 
State's evidence first introduced may be considered a lme  or separate from 
the entire mass. The object of the statute in permitting the prisoner to 
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introducc evidence after moving for a nonsuit was to preserve to him a 
right which did not exist before the statute was passed. The present 
Chief  Just ice  said in P r e v a t t  1 1 .  Narr~ l son , ,  quoting from M z m  v. R. R., 
126 N. C., 429: "The rule stands now just as it did before the passage 
of chapter 109, Laws 1897, and the aine~idrnent of 1899, except that under 
this legislation i t  is discretionary wibh the defendant whether he will 
introduce evidence after the motion to dismiss, or not; while, before 
these acts, it was discretionary wiith the count whether it would allow the 
defendant to introduce evidence after resting his case and making the 
motion." Jus l i ce  H o k e  said in 8. u. ridrews, 166 N. C., 349, referring 
to lthe statute under conaideraltior~ (Gregory Suppl., see. 3265a) : "The 
staltutc, as its terms import, was no doubt passed to enable a defendant 
to present the question of his guilt or innocence, 011 thc State's tesltimony, 
as a legal proposition to the judge, anti thus, if succeseful, avoid the risk 
of an adverse jury vrrdict, a i d ,  if the ruling was against him and no 
f u ~ t h c r  evidence is offcred, to preserve tlhc poillt on appeal from a final 
judgment in the trial then pending, a course not open to him before its 
enactment," citing 8. v. iWoody, 150 N .  C., 847. And again, quoting the 
statute: "The very statute under which defendant now rndcavors to 
proceed is in full rccognition of the principle. Thus, when the motion 
is made on the State's evidence, 'the case shall br submitted to the jury 
as in other cases, and the defendan% shall have the benefit of his excep- 
tion on appeal, etc.,' a i d  'if further evidence is introduced and the mo- 
tion is remewed on the entire testimony and refused, the defendant may 
except and, after the jury shall have rendered its verdict, defendant 
shall have the benefilt of the latter exception on appeal, etc.'" I t  may 
further be said that if the prisoner's contention is night, there would be 
no necessity of a second motion or exception, as, according to his own 
view, the point must be decided upon the State's ev~idcnce alone which 
was introduced prior to his first motion. The statute did not contemplate 
such a procedure, but, on the contrary, requires us to review 
the whole of the proof upon the last motion entered by the prison- (795) 
er. We must not be understood as conceding that there was no 
evidence against the prisoacr when the State rested, hut have aslsumed, 
for the sake of the discussion, that there was not. 

The objection to the charge [is without real merit. The judge, in open- 
ing his charge, told the jury thak the burden of proof was upon the State, 
and that they must be satisfied of the guilt of the prisoner beyond a 
rraeonable doubt before they could convict him. I t  was not ne1wssat.y 
that he should repeat this rule of law every time he referred to any find- 
ing from [the evidence, as he had sufficiently instructed them as to the 
burden and the quantum of proof, arid this applied to his charge through- 
out. We should construe the charge as a whole. iVc(7urry v. Purgason,  



I N  T H E  SUPREME COURT. [I73 

170 N. C., 463; K o m e p y  v. R. R., 154 N. C., 389; McZVeill v. R. E., 167 
N. C., 396. We said in  iVlcCurry v .  Purgason,  supra: "The exceptions, 
addressed to a portion of the charge of the court to the jury cannot be 
susrt.ained. I f  we consider this e x c c r ~ t  from the charge alone, it is! not - 
subject to the criticism that it omitted any reference to the evidence, or 
to the rule as to its weight or preponderance, while instructing the jury 
as to the burden on plaintiff of proving the fiacts neeesslary to a reaovery 
by her. We think it sufficiently states the correct rule, and wiltlh raason- 
able distinctness it told the jury that the burden of prood was upon the 
plaintiff to make oat her case and to offer evidence 'sufficient by its 
greater weight to sat is fy  them' of trhe truth of her adlegaltion. But it is 
certainly clear and full enough, when construed with ither parts of the 
charge, it having been long since settled that the latter ~hould  be con- 
sidered as a whole. We are not permitted to construe away the plain 
meaning of a charge, when lthus viewed, by any process of dissection 
which dismembers it and leaves olnly its sepamte parts before us," citing 
A m a n  v. L u m b e r  Go., 160 N. C., 374. And the same was held in S. 21. 
J i m  Cooper, 170 N. C., 719, as to an exception almost identical with 
this one. We there said : "The prisoner excopted 'to an instruction of the 
oourt to the effect that if he had failed to satisfy the jury thak he dlid not 
have menlttal ca~iacitv sufficient to oommit a crime the verdict would be 

L " 
guilky, the partjicular objection being that the court should have said if 
he had failed to satisfy the jury 'from the evidence' omf his wmtal  in- 
capacity he should be convicted; but in the sentence immediately pre- 
ceding the cour't had instructed the jury that 'If the defendant has satis- 
fied you from the evidence that he did not have sufficient mcnbal ca- 
pacity to oommit a crime, he should bc acquitted.' The two instructions 
are so intimately connelcted wbith each other 'that no inte'lligent jury 
could have misvnderstood what was meant, nor can we reasonably sup- 
pose &at they would find the facit one way or the other without any 

evidenoe, or otherwise than 'from the evidence.' The ciharge of 
(796) the court must be considered as a whole, in the same connected 

way as given to the jury, and upon the presumption that the jury 
did not ovedook any po~t ion  d it. If ,  when so construed, i t  prescnts 
the law fairly and correctly to the jury, there is no ground for reversing 
tnhe judgment, though some 0.f the expressions, when stand'ing alone, may 
be regarded as erroneous," citing Thompson on Trials, see. 2407; 8. u.  
Robertson,  166 N. C., 356; 8. v. Lance,  149 N.  C., 551, and other cases. 

There are some objections to evidence, but they are not at all tenable. 
I t  is competent, of course, to impeach one witness by another if evidence 
is confined tio his general charaater, but you oannot descend into par- 
ticulars or show spc~cifio acts of wrong doing. #. v. Holly ,  155 N. C., 
485; 8. v. Wilson ,  158 N. C., 599; 8. v. Thorn ton ,  136 N. C., 310. The 
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rule is differenit when you are testing the credibiiiity of the wtitaess him- 
self. He may be asked questions tending to disparage him within cer- 
bain limitations. (8. v. March, 146 N. C., 320), and when the witness 
has testified t.o the character of anlother he may be cross-examined as to 
palrticular facts in order to abtack his estimate of character or  to con- 
tradict him, or for the purpose of 'testing his accuracy. 8. v. Austin, 
108 N. C., 780 ; 8. v. Perkins, 66 N. C., 126 ; 8. u.  Flolly, supra. 

Chief Justice Pearson said in 8. v. Pwl~ins, supra: "It is settled that 
a witness who swears to the general bad character of ano'ther witness on 
the ohher side may, upon cross-examination, be asked to name the indi- 
viduals whom he heard speak disparagingly of the witness, and what was 
said. This is everyday pr'aetice, and the exception was taken under a 
misapprehension as to the difference between an examination in chief 
and a cross-examination, when the party endeavoring to sustain the 
witness, whose general characker is attacked, may go into particulars as 
to persons and what they said." 

But if there was any error committed in  respect to evidence, i t  was 
harmless, as  the bad character of the participants in this tragedy was 
more than fairly well established. I t  was a "sorry lot" and tlheir de- 
bauchery and nocturnal orgies culminated, as might have been expected, 
in  this midnight tragedy, the perpetrator bcing, no doubt, inflamed by 
jealousy, of which there was some evidence. The father may hlave slain 
his son, but the jury might well have inferred from the circumstances, 
apart from the father's positive denial of his guilt, that the priisoner, 
under the guise of a peace-maker, had taken ad~antage of the situation 
and dealt ithe fatial stab. But in any view it was for the jury to say what 
was tthe truth of the niatiter. 

The prisoner complains that the scntance is illegal and excessive. The 
o u r t  entered the following judgment: "It appearing to the eatisfaction 
of ithe court that there is good reason to believe that the safe custody of 
the defendant will be imperiled by working him on the roads, 
and good reason to fear that a sentence to the roads will possibly (797) 
lead to his escapc, i t  is adjudged that the defendant, John Killian, 
be imprisoned in the State Prison for a term of three years, to wear a 
felon's stripes," thc prisonw cxccptcd. 

Revisal, sec. 3632, provides: "lf any person shall conlmjt the crime 
of manslaughter, he slhiall bc punished by imprisonment in the county 
jail or State's Prilson not less thlan four mlonths nor more than twenty 
years." Public Laws 1900, ch. 80, scc. 6, declares: "Th'at all male 
pcrsons confined in  the county jail, either under a final scntence of the 
couiqts of $he State of North Carolina or the plolice or city count of tho 
city of Asheville, for crime or imprisonment or nonpayment of fines and 
costs, or under finla1 judgnlent in cases of bastardy or under ithe vagrant 
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acts, and all persons scntenc.ed from said oounty to prison for a kern1 of 
less than ten years, sthall be workrd upon said public roads ur~dcr the 
provisions of this act." Bu t  the latter act flas not intended to  take away 
the discretion of the judge, under section 3632 of the Bcvisal, to sen- 
tence to the State's Prison instead of the jail of the county. I t  will bc 
noted that  the act of 1909, ch. 80, see. 6, refers to persons imprisoned in 
the county jail for celrtain offenses, and ~ J I  order to enlarge the number 
of oases whcre the prisoners might bc worked on the rloads, the operation 
of the acit. i n  this respect was extended t o  all cr,iines whcre the persons 
convicted were scnte~~ced to a term of less than ten years i n  prison, mean- 
iug the county jail. I t  surcly wlas not the purpose to repeal the general 
law allowing the judge to inlposc alternative punishment by c~onfinement 
art hard labor i n  the penitentiary. I n  order to reach the conclusion that  
w c h  was the intentio:n, the language sbould be clear and explbeit to ,that 
effect. The  judge might have sentenced the c0nvic.t to the county jail, 
and in  tha t  event the local statute would h a w  applied, but he elected to 
imprison him in the State's penitentiary for the reason assigned by him, 
and this was a proper and legal sentence. We must ascertain the legis- 
lative intent from a considera~tion of blotli st8atutes and the inherent 
naturc of the subject dealt with, including the mischief proposled to be 
rrn~cdied o r  the new renlcdy to be app l id .  Ahorne thy  v. Cornrs., 159 
N. C., 631. Thus considered, we arc of the opinion th'at the judge 
adopted tlhe rtight course. 

We find no error irr the record, after a careful examination of it. 
No error. 

(';fed: 8. o. O ~ I ,  11.3 S . C .  777; 8. I>. Helms ,  181 N.C. 570, 571; S. 1 , .  

Urink ley ,  183 N.C. 722; AS. 1 . .  Srnif71, 183 S.C. $29; S. a. [-'asour, 183 
N.C. 794; B a r p r  T .  S u p p l y  Co., 184 X.C. 205; 8. v. Whisnanl, 185 
N.C. 611; S. 11. Rragan,  I85  N.C. 712; 8. I.. Slwri, 185 N.C. 178; Ilan- 
cock v. Soulhgcxfr, 186 N.C. 282; A'. n. lIa!jes, 187 N.C. 491; S. u. I T i l -  
fon, 188 N.C. 832; S. 1,. Rideoui ,  189 N.C. 160; 8. n. Brodie, 190 N.C. 
557; 8. u. Colson, 193 N.C. 239; 8. 1.. N d s o n ,  200 N.C. 72; A. v. Bit- 
t i n g ~ ,  206 N.C. 802 ; S. I , .  Sinoak., 213 N.C. 9-2; 8. o. Cuper, 215 N.C. 
671 ; S. v. Norton ,  222 N.C. 420; S .  I,. Ch71rth, 229 N.C. 720 ; 8. v. 2'yn- 
dall, 230 N.C. 175. 
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STATP: r. DAVE MOONEY. 
(798) 

1.  Constitutional Ifin,-Statutes-PledgcRepresentation of Ownership. 
Revisal, see. 3434, making it  a misdemeanor for a party representing in 

writing his ownership of certain property and therein agreeing to apply 
tlie same to a debt then created, and failing to apply the property so 
pledged accordingly, is co~lstitutional and valid. 

2. Same-lndictnlmt-Jit111guage of Statute-Motion t o  Quash. 
TII ~ I I I  intlictn~ent rmder :I stntute creating the offense, the essential words 

c w a t ~ n g  the oftense must be ziven, and when tlie terms used have acquired 
a technical significance, for which there is no just equivalent, such words 
mnst btl given with exactness; and where an indictment is drawn under 
Revisal, sec 9134, it slianld cbnrge the written reprrsentation of existent 
ownersliip or wares mrnrd, ttc., and Ihat the writing contained a n  agree- 
nlent to apply 1Ben1, etc., for in thus failinq to follow the written terms 
tw~ployed in tlie stutnte the indictment is fatally defective, and should be 
qnasl~ed. 

I N D I ~ T A ~ N ~ ,  heard on motion to quash the same bcifore .Justice, J., ait 
February Term, 1917, of ROWAN. 

The indictnieiit was as follows: "TIE jurors for thc State, upon thrir  
oatlh, present, that  Dave Mooncy, latc of the county of Rowan, on the 
20tih day 'of March, A. D. 1916, with force and arrns, a,t and in the clounty 
aforesaid, willfully, unlawfully, and feloniously, with intent to cheat 
and defraud, did obtain from W. L. Kluttz goods, wares, and merchan- 
dise to the amount of $30, assertiug a t  the time that  he was the owner of 
a chose in action against the Southrrn Railway C7ompiany for wage4 
earned by him in ithc month of March, 1916, and agreeaing in writing to 
apply said wages, or the proceeds, to thc. amount of $30 to the discharge 
of said debt; whereas thc said Dave Moonry bas failed and refusd to so 
apply said wages, but disposed of tlie same in some other manner than 
agreed in said re~res~entation,  against the form of the statute in s ~ c h  
case made and provided and against the peace and dignity of the St>ate." 

Tihe nlotion to quash was allowed, and the State excepted and appealed. 

Atiorney-Genrra7 Manning and .4ssistant Attorney-General 8 y h . e ~  for 
/ h e  Stalp. 

N o  c ouns~ l  for defendanf .  

HOTCE, J. Tlhe statute on which this bill of indictment is framed, 
Revisal, sec. 3434, provides as follows : "If any person shall obtain 
any  advances in monpy, provisions, goods, wares, or merchandise (799) 
of any  description, from any  othcr person or corporation, upon 



I N  T H E  SUPREME COURT. [I73 

any w~rittcn representation thalt the person making the same is the owner 
of any article of produce, or of any other specific chattel or perslonal 
propelrty, wh~ich property or the proceeds of which the ocwner in such 
representation thereby agrees to apply to tlhe discharge of the debit so 
created, and the owner shall fail to apply such produce or other property, 
or the proceeds thereof, in accordlance with such agrelerncnt, or shall diq- 
poise of the same in any other manner than is so agreed upon by the 
parties tro tlhe trans~action, the person so offending shall be guilty of a 
misdemeanor, whether he shall or shall not have been the ownw of any 
wlch propel-ty at the time such representation was made." The validity 
of this statute as a constitutional enactment has been upheld in  X. a. 
T o r r e n c e ,  127 N. C., 550, and the decision was made to rest on the 
ground that the crime included the act of unlawfully and wrfongfully 
disposing of property which defendant had dedicated or pledged in writ- 
ing to the payment of a claim for advancements made thereon. The 
r a t i o  dec idend i  is very clearly stated in the opinion by the presenlt Chief 
J u s t i c e  as follows: "It is not the failure to pay tlhe debt which is made 
indictable, but the failure to apply certain property which, in writing, 
bas h e n  pledged for its payment, and advances made on the faiith of such 
pledge. I t  is on the slamc footing as Code, sec. 1089, for disposing d 
mortgaged property. I t  is the fraud i n  disposing of o r  withholding 
property whieh the o'wner has in  writing agreed shall be applied in pay- 
meit of advances: made on the fiaith of such quasi m~ortgage, to m e  who 
has thus p r o  t a n t o  become (the owner thereof, and the subsequent conver- 
&on of said property, and diversion of the proceeds t o  the detriment of 
the equitable owner and in fraud of his rights. The evident object of thc 
statute was to enable x)ersons to obtain advances upon articles whose 
nature, or whose value, would not justify the executilon of a formal mort- 
gage thereon." This principle was later recognized and approved in 
8. v. Williams, 150 N. C., 802, and made the reason for distinguishing 
sudl an indictment from those where it was ahtempted to convict a de- 
fendant for mere breach of promise to pay fior advances and without the 
element of fraud being presenlt in the tnansaction. 

While we must hold, therefore, that the s t d u b  createa an indictable 
offense, we are bf opinion that the ruling of his Honor must be sus~tained 
on the ground that the crime i s  no$ sufficiently charged in  the bill. - 

I t  is well recognized that in  indidments on a s.tatute the essential 
words descriptive of the offense o r  their just equivalent must be given, 
and when the terms used have acquired a technical significance, for which 

there is no just equivalent, such words must be given with exact- 
(800) ness. The correct position is very well staked in Clark's Cr. Pro- 

cedure as follows : "It is generally necessary, subject to exceptions 
whicih we &all explain, not only to set forth all the facts and circum- 
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sltlanccs which go to make up the offense as defined in the statutc, bat also 
to pursue the precise and technical language of the srtatute i n  which they 
are exprcsxd. I f  the words ,are technical and have no equivalent, i t  is 
well settled that no others can be substituted for them, for no others are 
exactly dcscfriptive of the offense." And our own dccisione fully approve 
the principle. S. v. Clnrlc L i l ~ s ,  78 N. C., 4 9 6 ;  8. v. Stnnton, 23 N. C., 
424. I n  Jiiles' caw ilt is held: "ln an indictment undelr a statute whcrc~ 
the words of the statutc are dwxiptive of the offense, ithe indietiment 
should fbllow the language and expressly charge the described offense so 
as to bring i t  within the miaterial words of the statute." I n  the present 
case the statute, in  order to ithe creation of fihe offcnse, requires %hat there 
sl~oiild be writLen representatioms of existent ownership or wagm earned, 
etc.; also the writing shlould contain a written agreement 'to apply, etc. 
Trenching as it does upon the ordinary incidents attendanlt upon a broach 
of contract, i t  was the design amd intent of the statute to withdraw from 
the uncertainties of par01 tlestimony t21is assertion as to present existence 
and ownership usually occurring between the parties a h e ,  arid having 
expreslsly rcquired that  both assertion of ownership m d  agreen~ent to 
apply should be in the writing, thcy are made essential words descrip- 
tive of the offense, and must be alleged in the bill and proved on the trjal 
in order to convict of the crime. It is nowhere alleged i n  this bill that 
the writing contained any (assertion of ownership on the part of the 
defendant, and such an allegation being one of the essential requisites of 
the offense, the judgment of his Honor quashing the bill must bc affirmed. 
We arc not inadvertent to the fact that thc present bill seems to be an 
exact copy of the one in S. v. Torri~r~c~,  hut while the point may have 
appeared in  the record, it was not prc'ssed in  the argument, and the qucs- 
tion presenkd and disposed of was on thc constitutionnl1ity of the statute. 

There is nto error, and ithe judgmemt of the Superior Court is affirmed. 
No error. 

Cited:  X .  v. Ballangc.e, 191 N.C. 702; 8. v. Cole, 202 N.C. 595,  596; 
S. v. Ja~kson ,  218 N.C. 375; 8. v. h e s c h ,  237 N.C. 612. 
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(801 1 
ST,\TE I-. .JOHN It. H E R R E N .  

(Filed 26 May, 1917.) 

Criminal Law-Marriage and Divorcc-Bigamy-Statutes-Suits in An- 
other State-Decrees-(:o~~ie~-Tdentit3~-Evidcnc, Prima Facie. 

Where the lmrtic's to an uc2t ion for a divorce, brought in another State, 
2nd the place a ~ l d  the time of the ~mrr iage  alleged are the sirme as appear 
in the 1narri:lgc record here, it  afYurds prirrta facic' evidence of identity 
of a defendant tried for living in this State afler a bigamous marriage 
ill :mother State inhibited by the 1,aws of 1913, ch. 26; and it is reversible 
tlrror for lhe trial court to excludc duly certified copies of the divorce 
suit a ~ ~ d  procwvl to conviction upoil the ground that defendant had not 
snfliciently identified hi~nself as the plaintiff in the snit for divorce there- 
tofore gr;~lttetl. 

CRIMINAL \crrloh, tried before h'hau', ,I., at  J anua ry  Term, 1917, of 
B r ~ c o ~ s e .  4 

The defendant is indicted under the act of 1913, chapter 26, which 
defines bigamy and makes cohabitation in North Carolina following a 
biganlous marriage in another State indictable and punishable as h i p  
mous. 

The Statc did not offer any cvidmce. 
Whcn the case was called far  trial, the defeadaii~t admitted: 
a. That dt~fendlant aild Lizzie V. Hunsucker were married in the State 

of North Carolina. 
h. That  iuheequcritly defendant vcent to the State of Georgia. 
c. That  defendant obtained a divorce in Georgia. 
d. That  dcfcndan~t was thcreaftt~r married in Geovgia to Stella T a y l o ~ .  
P. That  defendant, subsequent to said second marriage, returned to the 

State of N o ~ t l i  Carolirm, and has bccn living in North Carollina with 
said Stclla Taylor as man and wife prior tlo this indictment. 

The defendant then offered i n  evidmce the  record in  a suit for d ivo rv  
in  the Suprrior Court of Eulton County, Georgia, whercin John B. 
IIerren was plaintiff asid Lizzifl T i .  H e r r ~ n  was defendant. The  record 
duly certlifird under the act of C~oiigress, was allowed as evidence, but 
af'ter the defendant had ~ s t e d ,  his Honlor exchded t!h~ record, holding 
that  the ticfentiant had rioit oifcred evidence of his identity with thc 
plaintifi" in the Georgia suit. Defendant cxceptetl. 

The complaint in the Georgia suit alleged that the pllaintiff, John R. 
IIcrrrn,  aid the drfc~ldant,  Lizzie V. Herren, were rna r r i~d  i n  Nun- 
combr ( 'ounly,  X o r f h  ('ctrolina, on 28 March,  1896. 

The  marriage record of Buncombe Count,y shows tha t  J o l i ~ ~  R. IIerr- 
ren, the defendant, and Lizzie V. H e r r ~ n ,  thr  prosecutrix, were married 
in Hunt onzhe ! 'o  t rn i  Y, S o r t h  C'arolina, on 28 &lurch, 1896. 
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X decwe was rendered in  the action in Qcorgia dissolving the (802) 
bo~lds of matrimony prior to thc s~cwntl marriage of the de- 
fendant. 

There was a ~ e r d i c t  of gulilty, and the dcfendant appealed from the 
judgmcnt pronounced t,hhereon. 

Btlorriey-General Manning ant1 Ass-isiant At lorney-( i~neral  Sykes  for 
the State. 

J. W.  Hnynes  and Mnrl,. 14'. Hroion for defendant. 

A J. The deferidant in this indictnlent is John R. ITcli-ren, and 
ift i s  chargcd in the irildictrnent t h ~ ~ t  his first wife was named Lizzie V. 
Herren, anld the plaintiff in thc proceeding for divorce in Georgia was 
John R. ITerren and the delferldant therein was 1,iezic V. Herren. 

r 7 1 hi5 identilty of names, nothing else a p p r a r i n ~ ,  furnishes evidence of 
the idcntity of person. 

"Identity of name is prinia facie evi t ie~~cr  of idcwtity of person, and 
iis sufficient proof of the fact, iri tihe absence of all evidence to thr  con- 
trary." 10 R. C. L., 877; Wilso~r I . .  H o l l ,  83 Ala., 528; Bslatc. of Wil- 
liams, 128 Pal., 553; Summer  l:. Milchdl, 29 Pla., 179 ; llrowrc, 1) .  Metz,  
33 Ill., 339; J(1c7~so~c o. I i i ny ,  5 Cow. ( N .  Y.),  287; C h n m h l ( ~ ~  o. Tar -  
box, 27 Tex., 139. 

There was also o'thelr evidence of the idrntity of the pewon. The coal- 
plaint i n  Georgia alleged the  marriage of plaintifl-' and Lizzie V. Herren 
i n  Buncornbe County, Knr th  Carolina, on 2b March, 1896, and the 
record of marriages of 13uiicornbe County shows the marriage of the 
plraintifi and the defendant in Buncornbc Connty, tbc day allegcd. 

The defendant also introduced evidence tending to p row that  hc left 
North Carolina in thc fall of 1912, intending to make his home in  
Georgia, aild that  he did not t he rea f t c~  live in North Carolina until 
sonic time during the year 1916; that  he was s c ~ n  in Atlanta, where the 
decree for divorce was rendered, and that nhile thnrc he showed to a 
m i t ~ ~ e s s  copies of the decree for divorce in  the action cntitled John  R. 
I-Ieirren against Lizzic V. 11  rrren. 

There was, therefore, error i n  excluding the record of the action i11 
Georgiia and in refusing to p e r n ~ i t  the ,jury to corisidcr it, and a new 
trial musit, be ordcred. 

New trial. 

C i t d :  8. 11. I l ~ r r o n ,  175 N.C. 760. 
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(803) 
STATE v. ROBERT BRYSON. 

(Filed 26 May, 1917.) 

1. Appeal and  Error-Objections and  Exceptions-Rricf-Rules of Court. 
Exceptions not brought forward in the brief e r e  deemed abandoned on 

appeal, Rule 34. 

2. Homicide-Rfurder-Prexr1cditatio11-Verct-Second Degree--Instruc- 
tion-Appeal and Error. 

I?I a trial for homicide exceptions to the charge as  to premeditation and 
deliberation are  clirninated by a verdict of murder in the second degree. 

3. Judgments-Motions in Arrest-Indictmcnt-Acressory-Statutes. 
A motion in arrest of judgment is perniissible only where the indictment 

is insufficient upon its face; and where the charge therein is murder, it is 
sufficient to sustain a conviction in a less degree, Revisal, sec. 3269 ; and a 
motion in nrrest that upon the evidence the accused was an accessory and 
not a principal will not h r  granted. 

4. Honiicidc-Mu~der-Accessory-Sente1~c~1te1nan~1ing Case-Statutes. 
Fpon conviction of murder in the second degree, and sentence to twenty 

gears in lhe State's Prison, 11pon an indictment for murder, when it  appears 
from the evidence that the wcnsed was only a n  accessory, the case will not 
be remanded to the Superior Court for resentence, a s  the slatute provides 
:r sentence for life. Revisal, wc. 3290. 

5. Ho~nicide-Mul-drlS-.kccessory-Substantive Felony - Statutes - For- 
mer Jeopardy-Appeal and Error-Harmless Error. 

,211 acc.essory hefore the fact of murder may now be independently tried 
as  for a substantive felony, Revisal, secs. ?,287, 3289 ; and where such acces- 
sory has been intlictctl :md tricd as  a principal to a murder, convicted of 
ini~rder in the second degree and sentencrd to a twenty-year term of im- 
prisonmtwt in t lte State's Prison, he may not complain that he should have 
been tried as  an acwssory, for which a greater srnteuce can be imposed, 
R e ~ i s a l ,  sec. 3290: or ilemnntl that, having once been in jeopardy, he may 
uot now he tried as nn accessory, and sllonlcl therefore be discharged. 

APPEAL h y  prisoner f r o m  Ilarding, ,7., a t  F a l l  Term,  1916, of .JACK- 
SON. 

CLARK, C. J. l'hr appellant, Robert I3ryso11, and  Sallie Bryson, his 
daughter,  wfere indilictcd f o r  the rnurtlrr of Alice Blryson, wife of the  

p r i s t ~ n e r  and mother  of his  codefendant. 

(804) TJpon arraignlrnent, Sallic Bryson, through her aounsel, ten- 
dered a plea of "guilty of m u r d e r  i n  bhe second degree," which 
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was acxepted by the State and she was sentenced 180 twenty years in the 
State's Prison. Upon the trial Robert Bryson mas found guilty of mur- 
der in  the second degree and senhnced to twenty years in the Srtate's 
prislon, and appeald. 

Excc~ptions 1, 2, and 3 are specifically aba~~doned in the brief, and '7 
and 8 not k i n g  brought forward in the brief, are, therefore, deemed to 
be abandoned. Rule 34 of t~his Couat. Exception 4 is to the cjharge in 
regard to premeditation and deliberation, and has been eliminated by 
the verdict of murder in the second degree. Exception 12 i s  for the 
refusal to arrest the judgment upon the ground that the prisoner could 
not he convicted of murder in the sccond degree because the evidence 
disclosed that he was an  accessory before t.he fa&, and not a principal. 
A motion tlo arrest can be allowed only for a defect appearing upon the 
face of the indictment, and the charge here is af murder and the convic- 
tion is of murder in  the second d~grec. Under Revisal, 3269, it is pro- 
vided: "Upon the trial of any indictment the prisoner may be convicted 
of the elrime charged therein, or of a less degree 'of the same crime, or of 
an attempt to commit the crime so charged, or of an attempt to commit 
a less degree of same crimc." There is no defect, thereifore, in  tho in- 
dictment or in the record which would justify an arrest of judgment. 
Iudeed, Revisal, 3271, autho~izes the conviction of murder in the second 
degrec. upon an indictment for ruurtier in the first degrrc.. Nor would 
the lxisoner be entitled to a remand for resentence, for Eevisal, 3290, 
pro~ides:  "Any person who shall be con~iated as an accessory before 
the fact in either of the crimes of murder, arson, burglary, or rape, shall 
be imprisoned for life in  the State's Prison." Tlhe prisoner has been 
swtrnced to twenty years, which certainly cannot excwd the pnnisbnrcnt 
for life, to which he would have been sixbject if convicted of being 
acccsaory before the fact. 

The prisoner's contentions are presclntcd by E x c e p t h  5 for relfusal 
to charge, as requested, that only those who are present lat the comrnis- 
sion of the crime are deemed principals therein, and that one who was 
not present at  the time the crime was committed, which he counseled, pro- 
cured, o r  cornrnlanded, mrould br an access1ory before the fact and could 
not be convicted under a charge of murdcr, and thart hhe jury nlusrt be 
siatisfied beyond a reasonable dmbi that Robert Rrysoli mas actually 
present at the time the deccasod camr to bcr death as the result of a 
gunshot wound inflicited upoiil her. hy said Sallir Rryson; and if the State 
fail to satiqfy thr jury beyond a reasonable doubt of the prPseilic( of 
said prisoner, Robert Bryson, at. the1 tilme of the infliction of the wound, 
then it would be the duty of the jury to return a verdict of not guilty. 
As a corollary to this, the prisoner further insists on Exception 13, 
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(805) that he "has been placed in jeopardy upon a bill of indictment, 
regular in its form, charging him as principal with the murder of 

Alice Dryson, and that he duly entered a plea of not guilty upon an 
arraignment prloperly had, and that a jury had bcen regularly selected, 
choscn, and imp'anelcd to try the issue joined between himself and the 
State upon such bill of indictment, and that the evidence having dis- 
closed the fact that he could in no view be deenlrd as principal, and that, 
therefore, any vcrdict rendered upon said bill is void, and he having 
been placed in jeopardy under the cha1.g-e preferred against him, and 
there being no charge against him as acccssory, either before or after the 
faat, the court should have sustained his motion and ordered his dis- 
charge." The prilsoner's contention is that he should have bcen tried as 
accessory before the fact for thc murdm (for whiclh a higher sentence 
could be impoaed than that which he received), and that having been in 
jeopardy upon this chargc as sharing in  the murder, he cannot hereafter 
be tried for having been connecited in any way with the murder 'of his 
wife, and shlould be discharged. 

Formerly there was1 a technicla1 distinotion between principlals in the 
nmrdrr and accessiories belfore the fact which required that accessoriics 
should not be tried before the conviction of principals, and this often led 
to a indscarriage of justice for which statutes have been passed in this 
and probably in all jurisdictions. The correctnes~s of the prisoner's con- 
tcritions depends upon Revisal, 3287, which, omitting the plarts not ma- 
terial to this appeal, reads as follows: 

"dctrssories to  felonies before the fact; w l~en ,  where, and hoio fr-ird 
c ~ d  pu?tishecl. I f  any person shall counsel, procure, or command any 
c~t l~c~r  perston to commit any felony . . . the person so oounseling, pro- 
(wring, or commanding shall be gu~il~ty of a felony, and may be indicted 
and corivided elither as an accessory before the fact to the principal 
felony, together wibh the principal felon, or after the conviction of the 
principal felon, o r  may be indicted and convicted of a substantive fclosny 
. . . arid may bc punished in the same manner as an accessory hefore 
the fact to the same felony, iif convicted as an  accessory, mlay be pull- 
ished; a d  the offense of the person so coumseling, p~oauring, or com- 
manding, hoioever i tdic.f(~d, may br inquired of, tried, determined, and 
punished by any court . . . in the same rnaniler as if such offcnse had 
betkn committed at the same place as the principal fclony . . . P~bovidrd, 
that no person who s~hall be once duly tried for any such offenlsc, whether 
as an accessory before the fact or as for a substantive felony, shall be 
liable to be again indicted or tried for the same offense." 

The proviso in the above section gives force bo the prisoner's moition for 
an absolute discharge and exemption from l~iability if it was error 

(806) to try hiim for the substantive felony of murder in counseling, 
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procuring, or commanding his daughter to slay her mother, of which the 
jury, upon evidence which they found sufficient beyond a reasonable 
doubt, have found him guilty. - - 

The statute having authorized the convictlion upon an indictment for 
murder of any person guilty of a less degree of the crime than that 
charged, and the jury having found that the prisoner participated there- 
in, upon e~idence that he counseled, procured, and commanded the com- 
misfsion oif the crime by his daughter, and the sentence imposed being 
less than that to which he was liable if he had been tried and convicted 
of being accessory  to the fact, it is not for him to complain tihat the jury 
convicted him of a "lesser degree" than murder in the first degree, for 
which he was indicted and tried. 

I n  that excellent work, Whartun on Homicide (Bowlby's 3 Ed., see. 
66), it is said: "Under statutes existing in many of the States, provid- 
ing that one who c~ounsels, plrocures, or instigates another fo commit a 
felony, whether present a t  its commission or nut, niay be tried, convicted, 
and punished as a principal, all distinction between principals and 
accessoriess before the fact is abolished, and an accessory before the fact 
call be tried and convicted as principal," with a long list of authorities to 
that effect. 

We think that thlis was the obieot and the efl'ect of Revlisal. 3287, and 
though this Court has said that it was erroneous to "indict and convict 
those who are guibty of being accessories before the fact under an indict- 
memt in whiah they and others are charged as principals," X. v. Dezuer, 
65 N. C., 572, and that under Revisal, 3269, "A defendant charged as 
principal in an indictment for an assault with the intent to kill cannot 
be convicted as accessory," 8. v. Green, 119 R. C., 899, we are of opinion 
that the indictment and conviction of the prisoner in this case oomes 
within the language and intent of Revisal, 3287, and 3269, which made 
accessory before the fact the "substantire felony," and which were in- 
tended to destroy the technical distinctions which had so often led to such 
miscarriages of justice as would be caused here if the prisoner, who has 
been tried and convicted upon evidence of his active participation in caus- 
ing the death of his wife by counseling, aiding, and procuring his daugh- 
ter to slay her, should be discharged of all liability. I n  S.  v. Ckastain, 104 
N. C., 900, the Court held the appellant guilty as prinaipal, though he 
was 150 vards in the rear of the other. who. under clover of darkness, 
committed a secret assault with intent to kill, though the appellant did 
not shoot at all, and did not actively participate in the attack made. 

No good purpose can be served by a construction which would make 
the enactment of Revisal, 3287, purposeless, nor should the Court 
adhere to the construction, if erroneous, which happened to be (807) 
put upon the statute when first presented, and possibly without 
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full argument, which would have the effect to  destroy the efficiency of 
the atatuto evidently intended. We are not going ahead of legidation, 
but accepting i t  in its ixue intent and meaning. 

The prisoner has been tried for the murder, of which he has been con- 
victed in  a lesser degree, and without error in  the admis~sion of evidence, 
in the charge of the court, or the instructions. H e  has suffered no preju- 
dice by being trlied jointly wikh his codefendant, hiis daughtm, who corn- 
mitted the murder of her mother, amording to  the evidence, by the 
counsel, procurcment, and command of the prisoner. She has accepted 
the punishment for her crime. There is  no reason that the prisoner 
should escape, when he has been duly tried a i d  the evidence in his favor 
has been duly and fully presented to the jury. Thc prisoner was indicted 
for the substanhe felony of murder of his. wife, wthosle commission he 
caused. He cannot. complain tha~t he was not convicted in the first 
dcgree, but only of the second degree. 

I n  S. v. .Moses, 13 N. C., 463, Rufin, C. J., said, speaking of a statute 
to cure teehioal objections in criminal pi*ocedings: ''This law was 
certainly designed to uphold Ithe execution of public justice, by freeing 
tlle court from those fetters of form, technicality, and refine~nent whic.11 
do not coneelm the substance of the charge and the p ~ o f  to support it. 
Many of tlhp sages of the law had before caalled nice objections of this 
sort a dis.ease of the law, and a reproach to the 12cnch, and larriented 
thlat they were bound down to ~ t r i c t  and precise precedents, neither more 
brief, plain, nor peirspicuous than that which they were constra~ined to 
reject. I n  all indictments, especially those for felonies, exceptions ex- 
tremely refined, and often going to form only, have been, though relue- 
tantly, c~ntertained. We think the Legislature meant to disallow the 
whole of them, and only require the substance, that is, a direct laverment 
of thow facts and circurnst'ancm which constitute the crime, [to be set 
forth." Iinvisal, 3287, made the facts which forinelrly hiad been called 
"accessory before thc fact" the substantive felony (whether in murder or 
any other felony), ,and the guilt of the prisoner was, if anything, greater 
than that of his daughter, whom he procured to commit the murder. He  
was guilty of the substantive felony c~reatcd by the statute, though con- 
victed of a lesser degree, and the former refinements as to accessory 
before the fact cannot avail to withdraw him from liability for his sham 
in the rnnrdier, which he counseled, pmcured, and oomm~anded. Indeed, 
there is strong evidence of incest as tihe moving caus~c. The indictment 
charges "substantivc felony." I t  was a ~artlicipation in  +he murder, 
though as in S. u. Chastain, supru, the prisoner was not actually present 

a t  its cornnhslion, and did not fire the shot. As in  C'hastain's 
(808) c u r ,  he should be held, and cannot complain that he i's punished 

no more severely than his daughter, who fired the shot, and less 

866 
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sevesely than  if h e  h a d  becn tr ied a n d  convicted of being accessory before 
tho fact.  

No error. 

C i t e d :  8. v. Evans, I77 N.C. 569; S. v. Ximons, 179 N.C. 703; P. v. 
Walton,, 186 N.C. 489; S. v. Johnson, 193 N.C. 705; I n  r e  Malicod, 211 
N.C. 686 ; 6. 1.. McKeon, 223 N.C. 405. 

STATE v. CdRL MARTIN. 

(Filed 26 May, 1917.) 

1. Criminal 1i;lw-Eviacnce-Threats-Trials. 
In  the trial of a n  indictment for injury to property, Revisal, see. 3673, 

a question asked a witness, if he had not heard his father say to  another 
witness that if the latter did not swear to the defendant's guilt he would 
send him to the penilentiary, is properly excluded a s  irrelevant and 
hearsay 

2. Hvidcnrr-Footprints-Ide~itific;~tion-Ape and Error. 
Evidence that  foot tracks leading to defendant's dwelling from a crib 

nhich the defendant \\-as on trial for destroying (Rev., see. 3673), when 
shown to correspond with those of the defendant, is competent; and were 
i t  otherwise in this case, its subsequent exclusion by the court and his 
u~ut ion  to the jury not to consider i t  cured the error. 

3. Appeal and Error-Evidence Withdrawn-Error Cured-Instructions. 
Where :I competent question is ruled out by the trial judge, but after- 

n nril. an\\\-ered by the same witness, the error is cured. 

4. In~t~~uctions-Reasonable I)o~~bGEvidcnce-Criminal Law. 
Where the charge by the court as  to reasonable doubt of the defendant's 

guilt is suffieitwt, and il appears from the whole charge that  the jury were 
instnrctecl that they must coilvict the defendant upon the evidence, if a t  
all, i t  I$ not objectionable that the judge failed to repeat, in  each instance, 
that  they could only convict him upon the evidence. 

5. Appeal and Error-Contentions. 
The failure of the trial judge to fully and correctly state the contentions 

of a party sllould be brought to the attention of the court a t  the time, 
and exception shoilld be taken to his refusal to correctly state them. 

6. Appeal and Error-Specific Instructions-Requests. 
Exception that morc. definite instructions were not given by the court in  

his charge to the jury is untenable, in the absence of special requests upon 
the s~lbject. 

867 
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TSDICTMENT, tried before Ilcxrtli~iy, J., and a jury at  Pall Term, 1916, 
of CLAY. 

(800) 1)efentiant was indicted u~rtler thr statute (Revisal, src. 3673) 
for illjury to property, in tliat he destroyed a crib of the prcrsrcu- 

tor by an explosion of dynamite. He was convictrd, and appealed. 

Atforney-General JJarrniucg and ,lssrsl(crc t 1 f forn~y-Gm~ml 8yic r s  for 
lhe Stule. 

J .  N.  i l lovdy for clefertclanf. 

WALT<ER, J. First. The tlrfeiidarlt, on cross-examination of Bryan 
Brackens, a wi t~~ess  for the State, asked him this question: "Did you 
not hear your father testify yestwday that he had said, if Ras Martin 
did not swear that Carl did it, Ire would s c d  him (Itas) to the prni- 
tentiary?" 011 objection by the State, thc question was excluded. I t  
mas l'lainly irrelevant and, brsides, was mew hearsay. I t  did not appear 
that the witness Bryan Brarkens had heen influenced by his father to 
g i ~ e  false testimony, nor was there any evidence of any threats agaiust 
him. and no connection was show~l between him and Ras Martin. nor 
can w~ see how any threat against the other rnair affected the tmtirnony 
of the witness in the least degree. I t  was pure hearsay, irrelevant and 
inadmissible. McElvey on Evidence, 165, 167, and 521; 8. I ) .  Enrfield, 
29 N. C., 299; S. 0. Daois, 77 N. C., 483; 8. I:. Ilargrave, 97 N. C., 157. 

Secoird. I t  was competent to show that there mere tracks leading from 
the crib to the place where the defendant lived, and that they corres- 
po~rded with those of the defendant. S. n. L)a?~iels, 134 N.  C., 641; 8. v. 
Ir'reentan, 146 N. C., 615 ; S .  u .  Adamx, 138 N. C., 688. The answer of 
the witness was that he had tracked the parties to their home, which 
was at first admitted, was afterwards excluded by the court, with a 
proper caution to the jury that they should not consider it. This was 
sufficirnt and cured the error, if one mas cmmrlittcd. 8. 1 % .  Xay, I5 N. C., 
331 ; 8. 1? .  ('ollins, 93 N. C., 564. 

Third. Thc question put to thr witness E. 1,. Martin, as to his "offer 
of $20 to somr one if he wo~dd swear that Carl Martin committed the 
crime," was substantially answered by the ~vitness after t l ~ r  court I ~ a d  
ruled out the question. The subsequent questions are not given, but the 
answers, stated in narrative form, indicate that the defendant made his 
questions most specific and covered the entirc field of inquiry. I t  does 
not cure an error in cxeluding a question, if it is afterwards answered 
by another witness, but does so if answered fully by the same witnrss. 
X. t l .  Ro7/ins, 113 N. Y., 722; Y o u n g  v. G r u n ~ r ,  m t c ,  622. 

Fourth. The charge as to reasonable doubt was quite s~~fficient. An 
intelligent jury could not fail to nnderstand that they must try the 
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defendant by the evidence and acquit or convict him accordingly. The 
judge, in other parts of the charge, had told the jury that they 
must be fully satisfied "from the evidence" of the defendant's (810) 
guilt before they could convict him, and i t  was unneoessary that 
the quoted ~vords should be repeated, if from the whole charge the law 
was correctly stated and there was nothing to mislead the jury as to 
what was meant. A similar obiection was made at this term in another 
case, and we overruled it. S. v. Killian, ante, 792. But the part of the 
charge to which objection was taken does clearly refer to the evidence. 

Fifth. I f  defendant thought that his contentions were not fully and 
correctly stated, he should have called the court's attention to it, and 
also asked for special instructions if those given were deemed not suffi- 
cient. Simmons v. Davenport, 140 N.  C., 407; S. v. Blackwell, 162 
N.  C., 6'72; S.  v. Cox, 153 N. C., 638; S. v. Fogleman, 164 N. C., 458; 
Jefress v. R.  R., 158 N. C., 215. We are of the opinion, though, that 
there was a fair  and impartial explanation of the evidence to the jury, 
with an accurate statement of the law arising thereon, and that the 
charge is not subject to any valid objection or criticism. The other ex- 
ceptions are without any merit. 

No error. 

Cited: S.  v. Spencer, 176 N.C. 715; 8. v. Haden,  177 N.C. 581; 
Price v. Edwards, 178 N.C. 503; S. v. Love, 187 N.C. 39 ; S. v. Young, 
187 N.C. 700; S. v. Steele, 190 N.C. 510; 8. v. McLeod, 198 N.C. 652 ; 
S. v. Jessup, 219 N.C. 623; 8. v. Palmel., 230 N.C. 213. 

STATE SANATOIUUJI r. B. R. LACY, S T S T E  TREASURER. 

(Filed 30 May, 1917.) 

1. Statutes-Repeal-Implication. 
The repealins of a statute by a subsequent one by implication is not 

favored by interpretation. and where two laws on the same subject are 
both affirniative in terms, the latter will not be held to repeal the former 
unless and to the extent that the two are clearly repugnant, or unless 
the latter, covering the entire subject, gives clear indication that it was 
intended as a substitute for the former. 

2. Same-State Sanatorium-Appropriations. 
A statute was enacted incorporating a department of the State Govern- 

ment for treatment of "persons afflicted with tuberculosis," appointing 
directors and making appropriation and apportioning the same for estab- 
lishment and maintenance, and Inter, at a different session, a statute was 
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enacted lnaliing appropriation ft)r these stated purposes. At a still later 
session a slatutc was enacted abolishinr: or removing the old directorate, 
substituling the Slatc Board of IIealth as  such c% oficio,  continued the 
cc~rpovation and created anti matlc a~nlua l  appropriations for  a new feature 
for "extension work," distiuct a11d separate from those theretofore exist- 
ing. At a still later sesrion a statnte was enacted for a bond issue to 
provide for permanent improl-eu~ents on the principal State institutions, 
a1)gortioning a certain :amount to  the one in question, without repealing 
clanst). Hcld ,  the irl~l~ropriation for the "estmsion work" being distinct, 
:~ild so recognized by t11e statr~te, mas not repealed by implication by the 
last cu;u3ment, it bring wit11 i.c>ferencc o111y to t l ~ e  maintenance of the 
institution. 

3. Same-Annual Appro~~riatiol~s-&'ECxtellgion Work." 
W h f w  in a general act apl)~q)r iat ing money to State iilstitutions there 

appears in the same section thrrc distinct al~prol)riations, separately 
stated, to the State Sanatorium, two of which were embraced in former 
statutes, hnt adding a third for the dissenlination of knowledge concern- 
ing tnbcrcnlosis, with specific annual appropriation, the placing of the 
appropriations in  such act, ordiuarily effective for  the two intervening 
StLars from the date of the legislalion, does not control the interpretation 
that the repeal of statutes by implication is not favored; and a later 
statute making appropriations for the first two items, and leaving out 
the third, will not be held to repeal the third, in the absence of a repealing 
clause, and especially whei~ i t  appears that  such would leare the institution 
without means to carry on this important work. 

4. Same-Laboratory of Hygiene--State Board of Health. 
The principle upon which i t  is held in this case that appropriation of 

1913 for  "exlension worlr" or disseminating knowledge throughout the 
State as  to tuberculosis was not repealed by the laws of 1917 is not affected 
by the provisions of Revisal, see. 3057, directing the examination for 
si~spc~cted slmtuln hy the State of Hygiene, or by the Laws 
of 1900, providing an assistant, such being a n  aid to the main purpose 
of the statute of 1916, and not coming within the appropriations to  the 
State 13oard of Health, as  a part of that department. 

B n o w ~ ,  J., dissenting. 

(811) C O N T ~ V E R S Y  submitted on case agreed and  heard before Devin, 
J., at A p r i l  Term,  1917, of WAKE. 

Tho question at issue m8as whothor t h r  s u m  of $10,000, "annually," 
appropriated by the General  Assembly of 1915 (chapter  98) f o r  "exten- 
sion work" by the "Bureau of Tuberculosis," a special bureau  of plbain- 
tiff corporation clreated by chapter  40, Ext ra  Sossion 1913, should be 
IS& apart a n d  made  available by defendant f o r  the purpose indicated. 

There  w a s  judgment, fo r  plaintiff, and  defrndant  exceptad and  ap- 
pealed. 

Winston. & Biggs; Oates & Herring f o r  plain f i f s .  
James S. Manning and R. H. flylces f o r  dcfendnnf. 
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HOKE, J. By Chapter 964, Laws 1907, the General Assembly incor- 
porated plaintiff corporation for treatment of "persons afflicted with 
tuberculo&s," appointed a directo'rate and made appropriation of $15,000 
for establishment, and $5,000 for maintenance, and thereafter, at its 
biennial sessions, made approprilations for this'i&titution for the two 
designated purposes of improvement and repairs and current 
maintenance, till the special session of 1913. At that session, by (812) 
chapter 42, the Legislature abolished or removed the old director- 
ate and substituted therefor the members of the State Board of Health 
as directors ex of ic io  of the institution, continuing the corporation, and 
created in the same statute, as a feature of its corporate activities, the 
Bureau of Tuberculosis, charged with the duty of ('extension work," the 
nature of this work and the relevant facts attendant on its execution being 
set forth in the case agreed as follows : ('Th'at the State appropriatlion for 
said extension work is kept and expended separately and is supplemented 
wilth an amount approximately the same by the Metropolitan Life In- 
surance Company of New York, which supplemental amount is like- 
wise used and expended from the sanlatorium along with the said exten- 
sion fund and for the same purpose. The said "extension work fund" 
is used to furnish the "tuberculin test" treatment free to ~hvsicians 

L " 

throughout the State; to distribute at prime cost "sputum cups" without 
distribution expense added; to assist in  community nursing work; to 
distr~ibute literature upon the subject of tuberculosis; to furnislh appro- 
priate articles to the prem of the State of North Carolina upon tuber- 
culos~is; to give stereopticon and moving picture exhibitions on the pre- 
vention and treatment of tubemulosis; to maintain a correspondence 
department &h the physiciianls of North Olarolina in regard to the 
diagnosis and treatment of tuberculosis, and for other means for the 
education of tihe people concerning the disease." That in the general 
act of 1915, ch. 98, sec. 7, the Legislature appropriated $25,000 annually 
for support and maintenance, $60,000 for permanent improvements, 
one-half each year, this amount being charged with certain outstanding 
debts of the institution, and $10,000 annually for extension work. 

I n  1917 the Legislature, at its regular session, chapter 193, section 8, 
this being the general act on the subject, appropriated to this institution, 
for support and maintenance, $30,000 for 1917 and $40,000 for 1918, 
and, in chapter 154, dirwted a bond isme of $3,000,000 to p~ovide for 
permanent improvements on the principal State inlstitutioni, $150,000 
being set apart for such purpolse for plaintiff and to be available one- 
dxhh annually. I n  neither of these two etatuteg nor in any other legis- 
lation on the subject, is there any appropriation made for this extension 
work nor any reference thereto, nor do the statutes contain any repealing 
clause, genepal or special. 
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Upon these, the facts chiefly relevant, it is insiIsted for defendant that 
the appropriation of $10,000 annually for extension work made by the 
law of 1915 was repealed by the legidation on the subject in 1917, and 
that said amount is nlo longer availlable to plaintiff; but we are of opinion 
that the posiition cannot be maintained. I t  is a well recognized principle 

of statutory construction, here and elsewhere, that implied repeals 
(813) are not favored, and where two laws on the same subject are both 

affirmative in terms, the latter will not be held to repeal the formetr 
unless and to the extent that the two are clearly repugnant or unless the 
later, covering the entire subject, gives clear indication that it was 
intended as a substitute for the former. The accepted position is very 
well stated by Associate Justice Avery in Winslow v. Morton, 118 N. C., 
486, as follows: "These rules of law for the construction of statutes are 
well established: (1) The law does not favor the repeal of an older 
statute by a later one by mere implication. (2) The implication which 
will work the repeal of a statute must ?x necessary, and if it arises out of 
repugnancy between the two acts )the later act abrogates the older only 
to the extent that i t  is inconsistent and irreconcilable with it. A law 
will not be deemed repealed because some of its provisions are repealed 
in a subsequent statute. (3) Where a later or revising statute clearly 
covers the whole wbject-matter of antecedent acts, and it plainly appears 
to have been the purpose of the Legislature to merge into it the whale 
law on the subject, a repeal by necessary implication is effected." And 
there are many decisions of our Court in approval 04 the principle. S. u. 
Johnson, 171 N .  C., 799; 8. v. Perkins, 141 N.  C., 797; 8. v. R. R., 141 
N. C., pp. 846-853; College v.  Lacy, 130 N .  C., 364; S. v. Davis, 129 
N. C., 570; 36 Cyc., p. 1077. I n  Johnso.n's case it was held: "That a 
later statute will not be construed to repeal a former one by implication 
if by any reasonable interpretation the two acts can be reconciled and 
construed together." I n  S. v. Yerkins, supra, a similar ruling was up- 
held and Associate Justice Wallcer, delivelring the opinion, quotes from 
Sedgwick on Statutory Construction, p. 127, as follows: "In this coun- 
try it has been said that laws are presumed to be passed ~ d h  delibera- 
tion and with full knowledge of all existing ones on the same subject, 
and it is therefore reasonable to conclude that the Legislature, in passing 
a statute, did not intend to abrogate or interfere with any prior law 
relating to the same matter unless the repugnancy between the two is 
irreconcilable, and hence a repeal by implication is not f a ~ o r e d ;  on the 
contrary, courts are bound to uphold the prior law if the two acts may 
well subsist together." I n  36 Cyc., supra, it is said further: " When 
two statutes cover, in whole or in part, the same subject-matter, and are 
not absolutely irreconcilable, the court will, if possible, gire effect to 
both.'' 
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Considering the record in  the light of these principles, it appears that 
this extension work, provided for by the aot of 1913 and to be managed 
by a separate bureau specially created for the purpose, has no naturial 
or necessarv connection with the current maintenance of the sanatorium 
or the construction and repair of its buildings, but is a separate and dis- 
tinct work, designed and intended to help the State and its people 
generally to a better knowledge of the nature of this dread disease (814) 
and how best to treat it and prevent its spread. When a statute, 
therefore, recognizing that they are distinct, prlovides for the two pur- 
poses of maintenance and improvement separately and adds a third 
appropriation of "$10,000 annually for extension work," a third purpose, 
this we think should not be repealed by subsequent statutes containing 
no repealing clause which make adequate provisilon for maintenance and 
improvement and no reference of any hind to extension work. From the 
nature and importance of this work it would not be readily infelrred that 
it was to be abandoned, and the legislation should be SO construe~d as to 
give the terms "$10,000 annulally" the meaning that such words naturally 
import, and continue its payment unless and until i t  is clearly with- 
drawn. 

The case of College v. Lacy, 130 N. C., 364, is very similar to the one 
before us, so much so that it may be regarded as decisive of the question 
presented. I n  that case the General Assembly of the State, at its session 
1891, established an agricultural and mechanical college for the colored .., 
race "and appropriated $2,500 annulally" for the purpose of carrying 
out the provisions of the act. I n  1895, chapter 146 appropriated "$5,000 
annually for the support, maintenance, equipment, and enlargement and 
extension of the collerre." etc. For some mars  after the enactment of the " ,  
second statute the Treasury Department, interpreting the statutes as 
cumulative or additional, the one to the other, paid the college authori- 
tie)s the sum of $7,500 for the purposes specified in the law. I n  1901, 
however, the department took the position that the act of 1895 was in 
substitution for that of 1891, and thst  only $5.000 annually was avail- 
able. On action brought, the claim of t i e  State ~ r e a s u r e r  was dis- 
approved, and Cook, J., delivening the opinion, stated the correct prin- 
ciple as follows: "Was section 10 of chapter 549, Acts of 1891, repealed 
by chapter 146, Acts of 18952 This is the issue raised by the fiacts 
agreed and presented for our decision by the case on appeal. Defendant 
contends that while the repeal is not in express terms, yet it is by neces- 
sary implication. This contention is handicapped in  the outset with the 
presumption against it. A statute will not be construed as repealing a 
prior one on the same subjeot (in the absence of express words to that 
effect) unles~s there is an irreconcilaMe repugnancy between them, or - - 
unless the new law is evidently intended to supersede the prior one upon 
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the subject and to compiiisc in itself the sole and complete system of 
legislation on the subject. Black on Interprctation of Laws, p. 112; 
Endlich on Interpretation of Statutes, sec. 210; Sutherland on Statutory 
Construction, see. 138. The tm7o acts now being construed bcing aifirma- 
tive, and the subjcat being such that bobh may stland togetller, thcy both 

should have concurrent efficacy ( 1  Blk., 90), unlesis they be repug- 
(815) nant or inconsisltent, or i t  should appear that the Legislature 

inltended to clover the whole subject ernbracod in both and to 
prescribe the only rule in respect of that subject in the 1attt.r act. 8. ?I. 

Davis, 129 N. C., 570." 
We are not ina~dvertcnt to thc ~argurneiit for defendant that [this 

appropriation for extension work appeared in the general appropriation 
act of 1915, designed to provide support for the principal insbitutions 
of the State for the two years of the legislative life; that the term "an- 
nually" in the statute is in  the main used whcnevcr the appropria~tion is 
the same for each of the two years; that it should not, therefore, be 
allowed its arldinary sign'ificancc because its placing and a perusal of 
the entire st~atute show that the appropriation, wi6h the otheng was to 
terminate a t  the end of the two years. The position is not without force, 
but, in  our opinion, i t  may not be allowed to prevail in view of the 
settled principles of law governing the question of implied repeals and 
the considerations to which we have adverted requiring these applica- 
tions bo the principal case. 

As heretofore stlated, tbhei-e being no repealing clause in the legislation 
of 1917, generial or special, and the two principal purposes of support 
and maintenance having been fully and adequately provided for by 
these later statutes, it is dear  that the General Assembly intended the 
subsequent provision for those two purposes to be in substitution for the 
former; but, having made no provision whatever for extension work nor 
any refe'rence to it, the appropria~tion must continue until i t  is recalled. 
It  cannot well be that this  omission was an  inadvertancc on the part of 
the Legislature of 1917 and its cornmititee on appropriations. The appro- 
priation to plaintiff, in the act of 1915, of $25,000 for maintenance, 
$60,000 (one-half) each yetar, for improvements antd $10,000 annually 
for this extension, were in tlhe same section, No. 7, and when the appro- 
priations committee of 1917, knlown to be alert, diligent, and capable, 
made specific and definite ahange as to the two purposes of maintenance 
and in~provement and left the appropriation of $10,000 annuallly en- 
tirely unchanged, and inserted no repealing clause whatever, i t  is the 
fair deduction thak t h y  supposed their act would be interpreted accord- 
ing to the prevailing rules of sitatutiory oonetruction in case of implied 
repeals, and the appropriation fo'r extension work would continue, a13 
stated, till it was otherwise ~mvided .  Nor aan we approve the further 
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suggestion, that this extension work has been in fact made a department 
of the State Board of Health and slhould be supported from the libelral 
approprilation to that depa'rtment. It is true that in  Revisal, sec. 3057, 
direction is given that examinations for suspecited sputum, in case of 
tuberculosis, fihall be made in the State Laboratory of Hygiene. I t  is 
true, also, that in chapter 793, Laws 1909, it is provided that the 
State Board of Health may, in its discretion, elect a special (816) 
assistant to the State Health Officer in certain matters a~uertain- 

L A  

ing to tuberculosis work; but these special provisions were clearly de- 
signed and intended as an aid to  the main purpose, land can, by no rule 
of interpretation, be held to repeal a statute explicit in  terms and plain 
of meaning d i c 5  created this bureau as a de~artnient of the State 

u 

SanaOorium, pives full land suecific enumeration of its duties, anfd there , w 

has nowhere been any legislation which does or purports to change or 
abolish it. We are confirmed in the view we take of the question by bhe 
conslideration stated on the argument and unchallenged, eo far as we 
heard, that unlesls pJaintiff's position is maintained this important work, 
designed and well calculated to be of the greatest value to the State at 
large, would necesslarily be discontinued for entire lack of funds, and by 
t'he further fact that if this appropriation of $10,000 is withdrawn from 
pljaintiff, i t  will, in the face of larger burdens and very extended scope 
04 activity and usefulness, suffer a positive reduction in the amount 
allowed it of $5,000 annually, and this from a Legislature which has 
shown throughout a disposition to  deal most liberally with the deserving 
pdblic in&itu$ion~s of the Sta'b, including $he plaintiff. 

There is no error, and the judgment for plaintiff will be 
Affirmed. 

BROWN, J., dissenting: I think it is manifest from reading the act of 
1915 making the appropriation of $10,000 that i t  wlae the purpose of the 
General Assembly that the act should be operative like all other appro- 
priations for State institutions, for two years only. This is evidenced 
by the fact that appropriations are made for the State Hlospital for the 
colored race at Goldsboro for the year 1916 and the year 1916, and for 
the support and maintenance of the State Hospital at Xorganton, for 
the support of the North Carolina School for the Deaf at Morganton, 
for the support of the State Laboratory of Hygiene at Raleigh; and it is 
clear by using the word '(annually" in those sections in which it appears 
tlhat the General Assembly meant only for each of two yeam-that is, 
for the years 1915 and 1916, the term of the General Assembly. I t  has 
been the unvarying rule of the General Assembly oS North Carolina at 
each regular seslsion to palss a general appropriation bill covering the 
two years until its next seslsion. 
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The appropriation for tuberculosie extension work from its very 
character ought not to be taken out of the general rule that limits such 
appropriations to the two years intervening between the sessions of the 

General Assembly. The need for such appropriation and the 
(817) amount required rnuh of necessity vary, and i t  is proper that 

each recurring Legislature ehould pass on the amount required to 
eontinue such work and alslo whether i t  shall be continued at all or not. 

The approprilatioa act for State inatitutioas enacted by the Legislature 
of 1917 indicates by its title that i t  wais an act to  make provision for the 
Tuberculosis Saniatorium and its work as well as all other State institu- 
tions. The fact that the previous appropriation of $10,000 for tubercu- 
losis extension work was not embraced in  the act is conclusive evidence, 
to my mind, that the General Aseeably did not intend to continue it. 
The lawmakers a a y  have concluded that resulte did not justify it. 

Cited: Markham v. Shnpson, 175 N.C. 140 ; S. v. Mull, 178 N.C. 752 ; 
Litchfield v. Roper, 192 N. C .  206; S. v. Calcutt, 219 N.C. 557. 



PRESENTATION OF THE PORTRAIT 

HON. GEORGE HOWARD 
TO THE 

S U P R E M E  C O U R T  OF NOlRTH CAROLINA 

HON.  H. G .  C O N N O R  

1 3  FEBRUARY,  1917 

U a y  it Please Your Honors: George Howard, a native of the city of 
Baltimore, just past his majority, and his wife, Alice Clark Thurston, 
a native of Caroline County, Virginia, March 26, 1824, made their home 
in the town of Halifax, Nor'th Carolina. They brought with them 
mental and physical health, moral integrity, and steadfast purpose. They 
practiced industry, economy, and patiently abided results. Upon these 
primary conditions, and by adherence to these essential virtues, they laid 
the foundation upon which they budded their life work, bringing to 
themselves, and their children, success, happiness, and the esteem of 
those among whom they spent their lives. 

Mr. Howard established, edited, printed and published a weekly news- 
paper, which he called the Free Press. Two years thereafter he moved 
to the town of Tarboro, Edgecornbe County, where he continued the 
publication of his paper, under tjhe same name, until 1836, when he 
called it the Tarboro Press. He continued its l~ubliclation under tlhis 
name until 1852, when, for reasons easily understood by those familiar 
with our political history and the drift which, at that time, gave direc- 
tion to party divisions, he changed it to the Yarboro Southerner, and so 
it has continued until this day-enjoying the distinction of being the 
oddest newspaper in the State. Mr. Howard resided continuously in  the 
town of Tarboro, having, in an unmeasured degree, the esteem and con- 
fidence of the people of the town and county, until his death, 85 March, 
1863. He  was survived many years by his wife, a woman of marked 
force of character, strong intellect, and high moral qualities. 

George Howard, the first son of Mr. and Mrs. Howard, was born in  
Tarboro, N. C., 22 September, 1829, where, with the exception of ten 
years, he resided until his death, 24 February, 1905, I am commis- 
sioned by his slons and daughters to present to the Court, and request 
that it be placed in a~ssociation with the portraits of other eminent citi- 
zens of the State, the portrait of their father, one of Edgecombe's 
honored sons and of the State's most patriotic and loyal citifiens. May 
I say to your Honors that this privilege gives me peculiar pleasure 
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because, in  addition to my admiration for his character, his mental and 
moral qualities, I hold his memory in sacred keeping as a dear and loyal 
friend. Although many years my senior, I enjoyed and returned, for 
more than twenty-five years, his manly affection and perfect confidence. 
His friendship and wise counsel were to me, at  all times, never failing 
sources of strength, and of unalloyed pleasure. He  was no summer 
friend, but one whose grip sltrengthened with the stress of the storm. 

I n  accordance with the custom which, with the approval of your 
Honors, prevails on such ocoasions, I deisire to speak regarding the life 
and character of this man, citizen, lawyer, judge; to set forth what he 
wais, and what he did, which make8 i t  appropriate that his portrait be 
given place with those of other citizens who in his and their day and 
generation did the State some service. 

I t  is instructive and interesting to ma,ke inquiry concerning the en- 
vironment, social, industrial, political, and religious, in which a man, 
in  the study of whose character we are concerned, was born and spent 
the plastic period of his life. The opinions, views, and conduct of every 
man, and especially every s~trong man, is, to a degree, the result of his 
environment. It is no disparagement of what we term personality, or 
force of individual character, to find in a man's opinions, conduct, atti- 
tude towards his fellow-men, and questions regarding his social, politi- 
cal, or business relations, the influence of environment or association. 
I t  is i n  this sense that we speak of representative men, those men who, 
by force of intellect, character, and effort, stand out, with more or less 
prominence, as representative of the whole. 

The county o-f Edgecombe, from every viewpoint, was in  its early 
settlement, itls growth and development during the first half of the last 
century, a fertile eoil and congenial climate for the development of a 
strong political and social democracy. It was not settled so early as the 
coastal section of the State. I t s  population was drawn largely from 
thoshe who fir& settled in  Virginia, and instead of moving into the higher 
regions of that State, sought fertile lands, a ~ e m i b l e  to the markets by 
means of rivers and creeks. They found, on the banks of Tar River and 
the creeks flowing into its waters, a pleasant country in which to dwell. 
The lands were easily cleared, yielding kindly to tillage and intelligent 
cultivlation. The ridges, or what were then regarlded as the uplands, 
were well timbered with the long-leaf pine, which a t  an early period 
became valuable for the gathering of turpentine and its distillation into 
rosin. After the counties of Nash and Halifax were set off from its 
territory, Edgecombe included, until 1855, in its boundaries the larger 
portion of the county of Wilson. 

When the troubles with England disturbed the peace of the Colony, 
the people of Edgecombe promptly and actively took part in the cause 
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of independence. Her delegates to the Congresses a t  New Bern, Hills- 
boro and Hdi fax  were actively patriotic, some of them later serving i n  
high civil position and others giving their lives to their country. Wil- 
liam Haywood, Elisha Battle, Thomas Hunter, and others were dele- 
gates, while Col. H e n ~ y  Irwin fell by the side of Gen. Francis Nash at  
the battle of Germantown, and Col. Jonas Johnson, wounded at Stono, 
died on his way home. Exum Le~wis, Sherwood Haywood, and Henry 
Horn and others served as officers in  the Army. I n  civil life, after the 
war, Thomas 11. Hall, Thomas Blount, James W. Clark, and Richard 
H. Hines of Edgeoo~nbe represented the district in the Federal Congress. 
The county developed its agricultural resources in marked degree, and 
a t  the outbrelak of the Civil War led all of its neighbors in  the cultiva- 
tion of its lands. *In intelligent observer says: 'Those who, a t  an 
early age, assisted or directed nature in the use of her forces and by the 
skillful application of fertilizens and by the careful husbanding and 
ma'nipulation of all domestic stores of fertility made Edgecombe con- 
spicuous as one of the best and most profitably cultivated countiejs of the 
State." This condition is worthy of note because in it we find the 
expression of the high order of intelligence and sound judgment of tho 
4tizens of the county. While there was a ste~ady growth in welalth, as 
the reward of intelligent industry, i t  was so equitabJy distributed that 
there were but few very wealthy men in the county. The people lived 
in comfort, but without extravagant or useless display. They educated 
their children a t  home, and at the academy in  the county town, until 
their sons were prepared for hhe University and their daughters for the 
schools at  Salem and Raleigh. The prevailing religious thought was 
Cahinkstic, as held by the Primitive Baptist Church, of which many of 
the people were members and a number were elders. They were not 
interested in the work of "internal im,provernent," and in those days 
public sentiment had not become largely interested in education by the 
Stlate. Thesle came later. They valued and pronioted education by 
individual and community effort, rather than through the agency 06 the 
State. One who by heredity, birth, residence, and intelligent study un- 
derstands the genius of the people of Edgecombe County, writes: "They 
were a people whose word was their bond and wholsle democracy was the 
expression of their freedom and independenoe. Edgecombe County was 
for years the banner Democratic county of the State. The purest 
democracy, as practiced and lived, is found only among a paatoral and 
home-loving people, and such were the people of Edge~combe. Living and 
working along the lines of principle that required the citizen, when de- 
manding the protection and enforoement off his rights, to recognize and 
regard the rights of the &her man, they resisted monopoly and decried 
preferment by special privilege; they wanted every man to have a fair  
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and equal show. This beling assured, the result of his life work was nis 
concern. . . . The basic principles of democracy had been so successfully 
practiced and lived that a high degree of civilization had been attained, 
assuring the right of personal liberty, the appreciation of respectability, 
and the even adminisltration of justice; the sun shone on an enlightened, 
contented, and happy people." I t  was in this environment that George 
Howard was born, educated, lived his life, did his work, expressed and 
illustrated its dominant thought and qualities. I t  is in  the light of this 
fact that we may interpret his character and attitude towards life, its 
privileges, duties, and responsibilities. H e  received his education at the 
Tarborough Male Academy, a school like many others of those days in 
the county towns, maintained by the leading citizens, controlled by a 
bolard of trulstees, and c~onducted by teaohers haying liberal education. 
It was here that, with those of his age, who in pea& and in war main- 
tained the honor and promolted the wel$are of the county and State, he 
wae prepareid for tihe work and service into which he was cfalled. Bt an 
early age we find him assisting in and later as~suming the editorial con- 
trol of his father's paper. Coming into the editorial work in  the early 
fifties, he was confronted with, and engaged in, the study and discussion 
of the questions which united the South, but divided parties, resulting 
in the secession of the Southern States and +he Civil War. The Sout7z- 
emer, true to itr~ pa&, and exp~essing the convictions of its editors, father 
and son, stood strongly for the adoption of the free suffrage amendment 
to the State Constitution (1856), removing the provision which required 
the ownership of land to entitle a citizen to vote for a State Senator. 
An editorial written by him when a very young mian discorers a remark- 
ably clear under~standing of the distinction between the alleged right of 
the Stiate to nullify an act of Congre~ss, and to secede from the Union, 
and the status of a citizen in respect to his allegiance to the State and 
Federal governmentls. I n  those days questio~ls of public interest mere 
discuslsed by intelligent citizens in articles, and by the edito~s of the local 
papers, to a much larger extent than now. The editorial work 011 a 
weekly paper did not offer a sufficiently large field for his purpose in 
life; hence, we find him at tlhe University, studying law under Judge 
William H. Battle and Hon. Samuel F. Phillips, for both of whom he 
ever retained a high esteem. Of Judge Battle he always spoke in affec- 
tionate terms. 

A t  the Spring Term, 1850, he received his license from the Supreme 
Court and was at the next succeeding term of the county court of Edge- 
combe admitted to the bar, receiving his Superior Court license a year 
thereafter. He  was immediately elected county solicitor by the Court 
of Pleas and Quarter Sessions of Greene County. 
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At this time the people living in thlat portion of Edgecombe now 
withiin the county of Wilson, by reason of the distance from Tarboro 
and the expense and time required to attend the courts, inaugurated a 
movement for the establishment of a new county. The town of Wiltson, 
recently chartered, had begun to grow in  population and importance, 
attra6ted the attention of the young lawyer, resulting in his settling 
there in 1854. H e  at once became one of its leading citizens, giving to 
the new county movement his earnest and enthusiastic support. He 
went to Raleigh at  the opening of the Legislature, November, 1854, for 
the purpose of urging the pasmge of the bill elstablishing the county, 
when, without solicitation and againslt his wish, tihe Democr~ats having 
a majority, he wais elected Reading Clerk of the House of Commons. 
By hie attractive manners and efficiency in  the discharge 04 the duties 
of the office he made friends for himiself and ithe measure in which he 
was so deeply interested sio that, overaoming the opposition, the bill 
establishing the county, commemorating the name and services of Gen. 
Louis D. Wilson, one of Edgecornbe's distinguished citizens, legislators, 
and soldiers, was passed and ratified, February 15, 1855. H e  at once 
became one of itls most popular citizens, taking an active part in  the 
organization of the new county and assisting in launching it upon its 
successful career. At that time the population was but 9,000. He lived 
to see it equal the population of the mother county, being in 1905 more 
than 25,000. He  was actively interested in and promoted the growth of 
the town of Wilson, and, although guided by a sense of duty to land in 
accordlance ~ i t h  the wish of his widowed mother, at the end of the Civil 
War he returned to Tarboro, Judge Howard always retained a strong 
affection for the county and town of Wilson, rejoicing in their growth 
and prosperity. Between the ollder citizens and himself there existed 
a warm atitachment. Of trhis I speak from pemonal knowledge, derived 
from long association with both. H e  secured a large and lucrative prac- 
tice in Wilson, Wayne, Edgecombe, and adjoining counties. H e  shared 
with William Norfleet, John L. and Robert R. Bridgers, William H.  
Johnston, and L. D. Pender of Edgecombe, William T. Dortch, George 
V. Strong, and W. T. Faircloth of Wayne, Edward Conigland of Hali- 
fax, and William H. Bunn of Wilson, the practice in the courts which 
he attended. ' While not seeking political position, he took an active 
interest in the q~est~ions which were stirring the thought and, to some 
extent, the passions of the people in the State and Nation, giving cordial 
and active support to the Democratic Party, its policies and aandidates. 
Upon the resignation of Judge Ruffin, and the promotion of Judge 
Manly to the Supreme Court (1858) he was tendered the appointment, 
by Governor Ellis, and his council, as one of the judges of the Superior 
Court. At the next session (1859) of the Genenal Assembly he was 
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elected to the position for life. H e  was at this time thirty years of age, 
receiving from his practice an annual income of more than $5,000, which 
he surrendered to accept the judgeship, with the salary of $1,950. At 
the same time Judge Oslborne of Charlotte and Judge Heath of Edenton 
mere appointed to the bench. Major Moore in hils history, written years 
afiterwards, says : ('Judge Howard was much younger than his colleagues, 
but had for severlal years divided with Hon. William T. Dortch the 
honors and emoluments of the Goldsboro district, then presenting the 
richest legal harveet to be found in elastern North Carolina. His fine 
presence, quickness of apprehension, and legal abilities gare him large 
success upon the bench, while his personal qualities brought troops of 
friends wherever he wals known." His elevation to the bench met with 
general approval and, as was prior to 1860, the cusltom in this State, 
would probably, but for the Civil War, have resulted in his remaining 
in that field of labor during the remaining years of his active life. While 
in  the usual sense of the term Judge Howard was not a "close student" 
of the law or literature, he wals well grounded in the principles of the 
Common Law, its procedure and practice. An opportunity to be fa- 
miliar with the bookls which he gathered during these years of prepara- 
tion shows that his reading, in  the sphere of law, history, a i d  polite 
literature, was well chosen and diligently pursued. His oonversation 
in later years gave unmisltakable evidence of careful, intelligent study. 
He maintained on ltlhe bench his reputation as a lawyer, and as a presid- 
ing and administrative judicial officer he was not excelled by any. The 
political conditions resulting, soon after his appointment, in the woession 
of the State and the Civil War, overshadowed judicial work and reduced 
litigation in the courts. Such of his decisions as found their way to the 
Supreme Court are reported in 52, 53, 59, and 60 N. C. Reports. They 
compare favorably with the record made by our ablest Superior Court 
judges. 

Judge Howard's mind was too well poised, his judgment too clear, 
his moral and intellectual convictions too firmly fixed upon principle to 
carry him to the suppork of naidical men or  measurels. He  favored the 
nomination olf and a t  the election of 1860 voted for Stephen A. Douglas 
for President. When the State Convention, May, 1861, was called, 
Judge Howard and Hon. William S. Battle were elected delegates by 
the people of Edgecornbe and that poriion of Wilson then voting with 
the mother county. When we recall the fact that such d e n  as William 
A. Graham, Thomas Ruffi,  George E .  Badger, E. J. Warren, Bedford 
Brlown, Col. Dennis D. Ferebee, John Manning, John A. Gilmer, Ken- 
neth R a p e r ,  Asa Biggs, William S. Ashe, Robert H. Cowan, Gen. 
Bryan Grimes, David S. Reid, Dr. Kemp P. Battle, Governor Holden, 
and Weldon N. Edwards were delegates, it is manifest thaht, without 
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regard to the final outcome of what was done, S o r t h  Clarodina called 
into her service her choice men in this her day of trial. Judge Howard 
accepted the doctrines of the State's Rightis school of constiltutional 
construction. He  believed tihat, as "by the exercise of the sovereignty of 
the people of the State in Convention assembled" the State had entered 
into the Union, "when, in like manner, they chose to exercise their 
soverelign right again, they could withdraw from the Union, and that, 
in doing so, they could not be guilty olf treason to either State or Fed- 
eral government." Holding this opinion, he roted against the ordinance 
introduced by Mr. Badger, justifying the separation of the State from 
the Union upon the course pursued by Mr. Lincoln, and basing its action 
upon the righlt of revolution, and voted for the subs~titute offered by Mr. 
Craig, whereby the ordinance of November, 1789, was "repetaled, res- 
cinded, and abrogated,'' thus asserting, as an act of sovereignty, residing 
in the people of the State the right to .withdraw from the Union and 
rea'slsume the status of an independent sovereign State. I t  is well known 
to those familiar with the State's history that this ordinance received 
the unanimous vote of the delegates. This fact has an interesting rela- 
tion to later events. I n  the organization of the Convention, Judge 
Howard was made chairman of the Committee on Military Affairs. I t  is 
diffijcult to repress the query why a judge of the State court should be 
placed at  the head of this committee. That he served acceptably is evi- 
denced by $he journal of the Convention, which, with several adjourn- 
ments, continued in  seeslion until May, 1862. H e  made a number of 
important reports, which were uniformly sustained. He  was also made 
chairman of the Committee on ('The Executive Department." Hiis per- 
eonal relations with Governor Henry T. Clark, of Edge~wmbe, who, as 
President of the Senate, succeeded Governor Ellis, were intimate. While 
a number of amendmmts were deblated, and several adopted, they were 
never incorporated into the Constitution. The war, with its incidents 
and deman&, absorbed the time and thought of the delegates. 

At the conclusion of the war, and the organization of the Provisional 
Government by President Johnson, the State officers were superseded 
by his appointees, and, of course, Judge Howard was not of those 
appointed. That his course as their delegate in the Convention of 1861 
met with tihe approval of the people of Edgecornbe and Wilson counties 
ie evidenced by his election, with Mr. John Norfleet, a delegate to the 
Oonvention called by the President, which met in Raleigh, October 2, 
1865. This Convention was representative, in the majority of itrs mem- 
bers, of the Union sentiment then existing in the State, although there 
was a strong minority of men who, while recognizing that the State was 
to be restored to its place in the Union, with an acceptanoe of the prac- 
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tical results of the war, were unwilling to renounce their honetst convic- 
tions or, by any act of theirs, place these whom they represented in a 
false position. The Convention contained a large number of the State's 
strongest, ablest men. Of the Whig and Union element, the most promi- 
nent were Bartholomew F. Moore, Edwin G. Reade, Lewis Thompson, 
Patrick H. Winston, Samuel F. Phillips, Kathaniel Boyden, Gen. A1- 
fred Dockery. Of the Democrats mere Judge Matthias E .  Manly, Judge 
Allmand A. McKoy, Ool. Willisam A. Allen, Edward Conigland, Bed- 
ford Brown, Judge E .  J .  Warren, Col. Dennis D. Ferebee, Giles Xebane, 
Judge D. H. Starbuck, Judge R. P. Dick, and Judge Howard had been 
members of the Convention of 1861. William P. Bynum, Thomas J. 
Jarvis, William Eaton, Judge Robert B. Gilliam, Montford McGhee, 
were also members oB this Convention. 

Mr. Boyden introduced an ordinance declaring that ('The ordinance 
of 21 Nouember, 1789, was now and had at all times since its adoption 
been in full force and effecrt, notwithstanding the euppose~d ordinance of 
20 May, 1861, which is now and hath at all times been null and void." 
Colonel Ferebee a t  once introduced a substitute providing that the ordi- 
nance of 20 May, 1861, "is hereby repealed, rescinded, and abrogated." 
Tlhis at once Eaunched the delegates into a spirited, and on the part of 
some, bitlter debate. Mr. Moore, Mr. Phillips, Judge Warren, Mr. 
Thompson, supporting the ordinance, Judge Manly, Judge Howard, 
Colonel Ferebee, Mr. Conigland, Mr. Mebane, Mr. Eaton, Xr .  Brown, 
defending the substitute. This is, probably, the last oocasion in a parlia- 
mentary body in North Carolina on which the legal and political effect 
of the ordinance of secesslion was debated. The speeches of several of 
the delegates were published in full in the Raleigh Sentinel and Stand- 
ard. Mr. Moore's was, probably, the best considered argument for the 
ordinance and Judge Manly's for the substitute. I t  was rejected by a 
vote of 94 to 19. The original ordinance was adopted, 105 to 9. I t  
is a matter of interest to nolte the names of the nine who refused to 
vote what they deemed a "renunciation of their convictions." They 
are William A. Allen, Thoma~s J. Faison, D. I). Ferebee, George How- 
ard, H. J o ~ n e r ,  M. E. Manly, A. A. McKoy, H.  F. Murphy, and R. H. 
Ward. Of course, there was room for honest difference of opinion in 
regard to the "logic of the situationu-novel and diffioult at best. Prob- 
ably i t  is not far from the truth to conclude tihat the American people 
had for nearly a century been dealing with it without much regard to 
logic. 

When i t  was proposed to submit the ordinance to the people for rati- 
fication several of the delegates insisted that the question should be so 
submitted that the people should be required to vote "Secession" or 
"No secession." I n  regard to this proposition, Judge Howard said: 
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('It is not my purpose to prevent bhe ordinance being submitted to the 
people; I hope it will be-nor is there any ~eluctance on my part, or 
on the part of my constituents, to comply with the wishes of the Gen- 
eral Government. We submilt to its requirements without complaint. 
But the ungener6us action of several members of the Convention, repre- 
senting constituencies so lately engaged in a common cause with my 
own, requires, at  my hands, a word in behalf of the citizens of my 
county. For myself, when this ordinance was under discussion, I be- 
sought no leniency, but pursued the course which niy judgment dictated 
and my conscience approved. I hoped that when submitted to the 
people whom I represented they would be allowed to vote 'Ratification' 
or 'No Ratification,' as they might be williug to accept it, or not, as a 
part of the terms of readmission to our rights as a State in  the Union. 
Here, i t  was open as a question of principle; with them, i t  would be 
presented as a proposition for reconciliation. But gentlemen seem to 
be unwilling to permit them to show their subn~ission, and I aannot sit 
quietly by and witness, unmoved, this attempt to place them in a false 
light or to insult them. They stand ready to ratify the ordinance and 
to abide by it in good faith as a settlement, now and ever, of this ques- 
tion. . . . But they will vote no falsification of their principles. I am 
proud of my constituency. They are tme men; they stood nobly by 
their principles in the palst, and it is bhe best guaranty of their faithlful- 
ness in the future. He that is false once, knowingly, will ever be un- 
certain when moved by ambition or interest. . . . I n  the noblest and 
most republican of all pur~suits they brought themselves, by their sound- 
ness of head and heart, to the position of the banner county of the State, 
and with every characteristic of true, conservative republicanism, 
through self-rediance, seeking neither position nor place, nor power, with 
no airs of superiority, cherishing always great veneration for Paw and 
order, an earnest devotion to the Consltitution of our fatheris and faithful 
adherence to what they believed to be the true interests of their country. 
Amid the wreck of their prosperity and the desolation of their homes, 
they stand ready to bury the past and to devote their energies to re- 
building the waste places and to developing the new civilization by 
which they are surrounded. Thus situated, it can but bestir my indig- 
nation when I see them pardoned by their Government and generously 
treated by such Union men, Union men alvays, as the delegate from 
Wake (;Mr. Moore) and the delegate from Forsyth (Mr. Starbuck) ; 
proffered insult by the proscriptive action of men who if during the 
Confederacy they ever spoke or acted for the Cnion i t  wais never known, 
even to persons who, like myself, traveled over nearly every portion of 
the State. As in the plast, they respected the rights of all, . . . so, in 
the present, they demand immunity from insult and wrong." 
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Without hesitation, he voted for the ordinance abolihing sllavery. 
The work od the Convention, oltherwise than in dispolsing of the ques- 
tions relating to the admission of the State and to her status in the 
Union, was not satisfactory t o  nor ratified by the people. 

Judge Howard represented Edgecombe and Wilson in the Senate of 
1665-66. While he miaintained, with perfect consistency his attitude 
towards questions relating to the status of the people of the State during 
and immediately subsequeni to $he was, he actively participated in and 
was the author of legidation necessary to the adju~tment of their rela- 
t i o n ~ ~  to the conditions created by the results of the war. He voted for 
Judge Manly for the Supreme Court, for whom he always entertained 
a high regard and profound respect. He  strongly favored and supported 
Governor Graham for the United States Senate, and opposed John Pool. 
He was the author of the "Stay Law," rendered neclessary by the con- 
ditions existing at that time. I t  delayed the enforcement of the collec- 
tion of "old debts." Later it was1 declared by the Supreme Oourt to be 
unconstitutional. He  advocated and voted for the statuite permitting 
negroes to telstify in the courts and the enactment of "Lord Denman's 
Act," enabling persons interested in  litigaition to telstify. His attitude, 
as expressed by himself, was "In all things true to the honor of the 
South and to Democracy; he believed in burying the past and promptly 
adjusting our laws to the civilization of freedom; without hesitancy 
sustained all measures necessary to that end." He said that he "was 
conscious of his own good faith to the Government. He neither approved 
nor would he follow the course of those who stood ready to defame any 
portion of the people of the State. He believed they were all loyal and 
their character would ultimfately stand vindicated belfore the Nation. 
He had always acted, and he should continue heredter to act, while 
representing his constituency ,as a freemlan, reprelsentling freemen." 
During this sweion the lines which have for fifty years divided political 
parties in Nolrt'h Carolina were established, and men asmmed, wit% 
more or lesls regard to past alignment, their political positions. The 
conservativesi, representing those who stood for the old order, adjuete~d to 
new conditions, supported Jonathan Worth, a consistent Union Whig, 
for Governor, and those who stood for the new order upon radicial lines 
of change ranged themselves under the lead of W. W. Hdden. Judge 
Howard stood firmly, constantly, consistently with the former. Events 
so well known and so unhappy in their effect upon the welfare of the 
State that we would dllingly forget them, rendered the work of the 
Legislature of 1865-66 of but little permanent value. Those who, like 
Judge Howard, did not see their way dear to accept the "new order" 
as worked out through the reconstruction acts, and their supporters, 
found themselves unable to exert any political influence on the dominant 



SPRING TEIZM, 1917 

and governing element, especially in the eastern counties, in which the 
negroes were in ovcrw~helniing majorities. They found such estates as 
they had gathered either endangered or enc~xrnbered, and the necessity 
for meeting oMigatioiis and providing for their families demanding their 
attention. Before' the chauge came, many olf them had passed the (age 
at which nwn are willing to undergo the labor involved in practical 
politics, and younger men had takcn control. 

Judge Howard gave close attention to the practice of his profession 
until he had accumullated a fair estate, when he gave a larger &are of 
his time to his business interest. While he eonductod the trial of causes 
in the court wlith skill and succesls, he preferred the work of cornselor, 
adviser, and manager oif large businelss transactions, in which he was 
unsurpassed and bad but few equals. l i e  had a remarkable capacity 
for sceing quickly and clearly all obf the phases of controversies and their 
relation to each other, and suggesting terms upon which settlements, 
aompromises, and adjustments should be made, avoiding litigation. His 
judgment in  regard to present and prospective values, elspecially of real 
esltmte, was remarkably accurate. Knowing the people, their character- 
istics and habits, his counsel in so adjusting their affairs that they 
might work out of' the debts and embarraslsmenbs resulting from the 
Civil War was of immense value to them. I n  the preparation of legal 
instrumenlts, setting forth lucidly and concisely terms and provisions of 
transactions, avoiding unnecesslary technical terms, he wa,s well-nigh 
pei7fcct. 

I n  his relations with the court he never mcrged his manhood, nor 
sacrificed his sense of duty als a citizen, to the office of attorney. He  
regarded them as not only harmonious, but that 'he rendered the best 
)service to his client by securing for him justice according to law. He  
was intolerant o'f indirection or questionable methods in the practice of 
the law. H e  had no confidence i11 nor patience with "picking juries." 
I was otf c o u n d  for him in a case in which lie felt strongly that his 
rights had been invaded, under the forms of lam, by a pul& officer. 
When the cause was on far trial, the regular panel being in the box, his 
counsel asktd him if its members were satisfactory to him, with some 
suggestion of local or other influence. He cast his eye ovor the jury 
and, with thralt quidmoss of perception and conclusion so usual with him, 
hc rcplicd: "They are fair-minded men; that's all 1 want. I am con- 
tent." His faith was justified. 

Referring to his early retirement from the active purrsuit of hils pro- 
fession, one who from boyhood k n ~ w  him well, spcndiiig mmc time as a 
studmt in his office, says: 

"It seemed to me that his financial success deprived the Skate of one 
of its greatcst lawyers and judges. His intellect was capacious, his mind 
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clear, vigorous, ac t i~e ,  and accurate in its processes; his mill strong and 
masterful and his judgment singularly sound and balanced. He was 
skilled in the system of pleading and practice of the Common Law, and 
a strenuous opponen~t of the men and the methods by which the changes 
of 1868 were brought about. Yet he fully recognized many improve- 
ments and advant~ages of the new system, and was one of the first men 
of the old r6gime whom I heard commend the Code of Civil Procedure." 

Another who, though many yelars younger than Judge Howard, prac- 
ticed at the same bar and was intimately associated with him, thus con- 
cludes his estimate of him as a lawyer: "Haring an active, comprehen- 
sive, and reflective mind, most excellent common sense, it is difficult to 
say whether he was most successful as a business man or lawyer, h a ~ i n g  
attained great success in both vocations." 

While Judge Howard did not, afiter 1866, hold public office, he was 
deeply interested in all questions and movements concerning the wellfare 
of the State. He  attended, as a delegate from the Stake at  large, with 
R. C. Puryear, George Davis, and William A. Graham, the Convention 
which met at Philadelphia for the purpose of uniting the mp~porters of 
the President's policy in  regard to the Southern Stlates. H e  was also a 
delegate to the National Democratic Convention of 1868 and at Cincin- 
nati, 1880. H e  served upon a commission with Naj.  John W. Graham 
and Thomas W. Patton, appointed by Governor Scales, to consider and 
recommend reforms in the revenue system of the Skate. I n  18'78 his 
friends presented his name to the Democrjatric Convention for nomination 
ais Associate Justice of the Supreme Court, at which he received a sub- 
sltantial vote; but with quilte a number of strong candidates from the 
east, the nomination went to another section of the State. On this 
occasion he wrote a friend: '(While it is true, as I stated to you, that 
the position of Supreme Court Justice will, if conferred, come very 
opportunely and turn my life into a channel very agreeable to my wishes, 
it is equally true that I shall not permit an adverse result to disturb 
me." He was a member of the board of trustees of the University, and 
for many years a director of the Wilinington and Weldon, and its suc- 
cessor, the Atlantic Coast Line Railroad Company. I n  the town of 
Tlarboro and itls wellfare he was always actively interested-serving as a 
commissioner, president of the board of trustees of the Academy, presi- 
dent of the Pamlico Banking and Insurance Company, and director of 
the Tarboro Cotton Mills and Fountain Xills. He advocated and sup- 
ported all measures promotive of public education. 

Judge Howard lvas, in his political convictions and sympathies, in- 
tensely Democratic-in the largest s e ~ s e  of that frequently miwnder- 
stood term. His democracy was- based upon his faith in  his fellow-men. 
H e  held with unswerving tenacity to the belief which he ever wished to 
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be given prac~tical effect, that political sovereignty rested in the people, 
and that gorernmelltal power was delegated by them to their agentls by 
means of a written constitution, which, he thought, should contain a well 
defined, clearly expressed Bill of Rights and the framework of the sys- 
tem of governtmenlt, leaving to the Legislature the power and duty of pro- 
miding, within constitutional limitations, for the changing conditions 
and expanding demands of the State. He held strongly and uncompro- 
misingly to the necessity of clearly defining and rigidly enforcing the 
limitations wiithin which each department of the Government should 
serve the people. H e  also held that i t  was essential to the protection olf 
the life, liberty, and property of the citizen that, whenever either was 
threatened by the enforcement of a statute the Judicial Department 
should, upon his appeal, declare and enforce his constitutional right and 
protect it from invasion by the exercise of power not granted to either 
department of the Government. This he regarded as a perfect repre- 
sentative-constitu~tional democracy-so far as human wisdom and ex- 
perience could provide, a perfect form of gomrnment. He rejected, and 
had but little patience with, the theory that the State existed separate 
from the people; that the people existed for the Sitate or that there was 
any place in a democracy for a governing class. H e  denied the power 
of the Legislature to create any corporation, either aggregate or sole, or 
grant any franchise, or bestow any office or privilege, with attributes of 
sovereignty, free from the power of governmental visitation, or with- 
drawal when required by the public welfare. To him the assertion of 
such power violated the basic conception upon which the American State 
was founded. He thought that Juldge Ruffin, for whose ability, learning, 
and charac~ter he had the highest regard, fell into error in H o k e  v. H e n -  
derson], in failing to note the distinction between the tenure by which 
public office and private property was held. He was greatly gratified 
when the Court overruled the decision2. He thought that all private 
property should contribute to the support of the Qorernment, and, there- 
fore, although a director of the l a rge~~t  and wealthiest corporation in the 
State, claiming immunity from taxation, coi~dially concurred in the 
decision which resulted in its surrender. He refused to recognize a dif- 
ferent standard of obligation or morals for the conduct of the Sta~te and 
the citizen. He, therefore, insisted that public obligations should be 
faithfully discharged. He regarded the laws as the re'corded morality of 
the people, and patriotism manifested by cheerful obedience to them. 
While, by precept and example, he practiced and taught obedience to 
law and upheld its enforcement, he was jealous of his legal rights and 
prompt to resist, by legal methods, any infringement of them. 
-- 
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Believing so strongly that the Government, its laws and their enforce- 
ment, should be an expression of the will of the people, should rest upon 
the consent of the governed, regarding as undemocratic any other restric- 
tion upon the suffrage than experience had taught to be necessary to the 
protection of the public wellfare, he favored the largest practicable free- 
dom of suffrage. He regarded the enforced enfranchisement of the 
negroes, without preparation, as a grave mistake. H e  thought that if 
freed from outside interference, the selfish greed of political adventurers, 
and leift to the people of the State, $they could, after the negroes were 
made free, by wise and gradually enlarging lawe, bring the more intelli- 
gent, virtuous, and thrifty of the race into tihe electorate with safety. 
Thjalt their influence orer the others would have been conservative and 
the prospect by education, economy, and obedience to law of securing the 
right to vote have stimulated them to preparation. He  favored, even 
under the unfortunate and unfavorable conditions with which the people 
were confronlted, an effort to reason with, and appeal to, the negroes to 
accept the leademhip of and coiiperate with the white people. As were 
many of our wisest citizens, who concurred with, him, he was forced to 
the conclusion, after hone& effort, that this was impoesible. He, there- 
fore, fully concurred in the policy adopted by the Democracy of the 
State to maintain white supremalcy. Redognizing the evil effect upon 
the white race of supprelssing the negro vote, he welcomed the Amend- 
ment of 1900 to the Constitution, which placed the suffrage upon an 
educational qualification. A few days before the eleotion, November, 
1898, he wrote: ('The victory of Tuesday week will be but the getting in 
position for the most impontant work. I n  the present conflict the drift 
must be followed, but afterwards it will require the exercise of the 
highest quality of manhood for the guidance of the currents into whole- 
some channels. . . . The negroes are bound to us by so many ties, and 
have been led or forced into their present position so little of their own 
choice, I do pray for their deliverance from destruction, or further 
degradation, and hope that enough good, strong men may be found to 
protect them from the rile ambitions and low instincts of men of our 
race. The problem is an awful one, with so many tendencies to the 
degradation of both races; yet I feel hopeful that our Christian civiliza- 
tion will be able to master it." While the amendment was under dis- 
cussion in the Legislatnre he wrote: "I do not see thlat you could do 
better than what you hare done. Not that I think i t  the best, but it is 
the best that general public opinion will approve. . . . The proposed 
measure should certainly be passed." 

H e  was always deeply concerned in the educational, moral, material 
welfare of the negroes. and opposed any measures or policy hostile to 
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their advancement. Xegarding tlicm and the duty of the white race, he 
wrote : 

"The first of all duties resting on the Southern whites, i n  justice on 
all whites, is to remedy this great wrong by upholding every move'ment 
so as to establish them (the ncgro~s)  in their propc8r places, . . . placing 
the colored rams; as races, secondary. This, I believe, is the only settle- 
ment tha t  can be pcrrrlanent, ever1 if this can be so. . . . Whatever may 
result, I am in thorough accord with Aycack in  his clear enunciation of 
the duty of the democmacy to carry out iu good faith the two leading 
pledges of the campaign. T h o p  politics may not lower his standard. 
H e  is a true man. IIis inaugural is exactly the thing, and I enjoyod 
very rnuch its wholcsoimenesa." His faith in  the ulti~mato outcome of 
Democracy was shaken at times by his fear of the influence of the 
political "boss," the demagogue and "conccntraked wealth" misleading 
and prostituting thc moral and political standards of the people. Of the 
latter he wrote: "So many multimillionaires, such vast rivalry in lux- 
ury, so strong materialistic tendencies, all conspire to delstroy the bcbtter 
elements of our Christian civilization, I can hut have doubts1 of the 
stability of the two great fundarncntals-liberty and Justice." Rut his 
faith sustained his optimism. RP writm: "The grrat sweep of Provi- 
dence through the worlcl, consitantly though slowly elevating and purify- 
ing, is, on the whole, making for bctter . . . It mu~st be so . . . I t  is 
wonderful how the world is liberalizing, how Christian civilization, 
especially its chief characteristic, altruism, is pervlading all socieity. I t  
may become sufficiently potent to counteract the oppressive use of con- 
centrated weialth." His  faith in democracy, as he und~r~sto.od and in- 
terpreted it, made him patient, hopeful. I Ie  did not ovcresltimatc, or, 
indeed, attach great value to mere political rnechanisrn or hastily en- 
acted radical lawe to meet temporary oonditions. 

JIis political philosophy bas bceii mcll statcd by another : ('It is al- 
ways necessary (to keep frc~sh in memory theoretical truth in its utmoqt 
purity, and to consform i~rstitutions to it ah nearly as poss'ible. But noth- 
ing is perfect which is the work of man, arid the radical who mlakes war 
upon everything in which he can discern a fault becomes a de~truct~ive. 
. . . I t  is always necessary to keep bright in our recollection the1 eternal 
prinriplas of justice, but instead of warring against all existing institu- 
tions, the wise statesman does not attempt impo~seibilities, buit decides 
evcry qurstion, as it presents itself, on thc side of freedom, and in this 
manner assists to bring the actual state nearer to the best possible state." 

His  was a well poised, steadfast faith in an enlightened, educated, 
conservative democracy, inspired ;~nd controlled by a deep, pervading 
patriotism. This faith he alwajw tanght and practiced, and in this 
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service his life and example add to the glory, honor, and welfare of the 
Commonwealth. 

An intimate association, and admission into his confidence, for more 
than twenty-five years, impressed me strongly mith the consistency of 
his life and conduct, of his mental and moral integrity; his adherence 
to principle as he saw it. While tenacious of the basic belief upon 
which his philosophy of life, its relationships, privileges, and duties were 
founded, "he had great intellectual generosity, power to entertain new 
truths and to see new relations of things." Referring to the reconstruc- 
tion period and its effect upon the State, one who was in close associa- 
tion mith him says: 'In thlat period of transition it was difficult to tell 
what would be the ultimate result of the changes introduced into our 
Constitution and laws. H e  had the clearest ~ i e w  of any man I have 
ever known of what those results were to be. . . . He once eaid to me 
that, on the whole, he approved the changes made as to the status of 
married women as to their property rights. There was, he said, an ele- 
ment of justice in them. But, he added, i t  indicates a change in the 
conception of the whole place and relationship of woman. I t  means 
that the unity of man and wife is being lost sight of." 

I n  his social rellations Judge Howard was one of the most attractive 
men I have known. "His mind was well stored with information of 
the affairs of life, incidents of interest, occurring with the inany people 
he had met and known, his conversation was amusing, interesting, and 
instructive," absolutely pure and elevating. He  was singularly free 
from personal antagonisms. His  public life left no ungratified per- 
sonal ambitions, no unrealized personal aspirations. He was, in all 
respects, a healthy man, healthy in  body, niind, and heart. His sympa- 
thies were keen and warm. He took a large view of life, its problelma 
and experiences; he saw events as the expression d an orderly, divine 

.me pur- economy, in which the eternal forces were working out the D ~ T '  
pose. Says he: "Of the wisdom of man, outside of simple trust, and 
present faithfulness to duty, I have a very poor opinion." On his 
seventy-fourth birthday he wrote: "The Great Adjuster is indeed mer- 
ciful. He mingles with every trial some con~pensating comfort." That 
a man of faith should be gladsome, cheerful, pleasant, is assured. There 
was nothing secretive in his mind or conduct; his life  as ail open book 
to be seen and relad of all men; he was intolerant of indirection and 
concealments. 

His  independence of character and erer-present desire to qee justice 
done and a fair show given to every one was of controlling force in his 
conduct. "He possessed, in  a marked degree, a most estimable and rare 
trait, the power and capacity to express himself clearly with great lucid- 
ity. When he had formed his mental conception of a subject or propo- 
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sitioll, the rery illuminating and clear may in which he stated it, so 
plain and direct that all could comprehend and understand." He  did 
not pass through the more than three score and ten years allotted to him 
~vithout trials and afflictions. He  met them with fortitude and patience 
in a manly fashion. 

Bishop Cheshire, from boyhood living within speaking distance of his 
home, enjoyed his confidence and esteem, says: "He had strong religious 
convictions, founded upon principles of Christian truth anld a high sense 
of pelwtnal honor and dignity." His religions faith mas manifested in 
his life and conduct. He  was for many years ,a member and elder of the 
Presbyterian Church. E e  held strongly to Christian truth as set forth 
in the standards of this church, with an inclusiw, catholic sympathy 
vi th  the truth as held by all Christian people. 

Judge Howard married Miss Anna Rngland Stamps, daughter of Dr. 
William L. Stamps, of Milton, Caswell County, n'orth Carolina. I n  no 
erent of his life was he so abundantly blessed as in this union. I t  was 
my privilege to visit often and be much in their home. Her deep, quiet, 
unobtrusive and yet pervading Christian faith and life impressed all 
who came within its influence-husband, children, servants, friends, 
church, and community. She passed away June 11, 1901, to the great 
sorrow of her husband and family. An appropriate memorial lvas 
erected by her husband at the Barium Springs Orphanage. 

Judge Howard, on February 24, 1905, within a few minutes walk of 
the spot upon which he was born seventy-five years before, surrounded 
by his children, loved and honored by those and the descendants of those 
among whom he had lived his long, honorable, and useful life, passed 
away. He  left surviving six children-George Howard, William Stamps 
Howard, Mrs. Julian Baker, Xrs. Job Cobb, Mrs. George A. Holderness 
of Tarboro, and Mrs. William T. Clark of Wilson, N. C. 

He was of striking personal appearance, dignified and yet easy of 
manner. His features were strong, open, frank, inviting confidence. 
The portrait, the work of Mrs. Marshall Williams, to whose talent and 
accomplishment the State is so much indebted, presents and preserves 
his features and expression after he had passed middle life. I n  i t  we, 
who knew and loved him, see delineated the features of the strong, 
splendid man thlat me know him to have been. 
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ACCEPTANCE BY CHIEF JUSTICE CLARK 

The address to which we have listened is a valuable contribution to 
the history of the State als well as a worthv tribute to the memorv of the 
distinguisied dead. Judge Howard earl;. attained eminence lnd was 
one of the youngest judgels w%o has ascended our Superior Court Bench. 
H e  filled uo llarge a space in the public eye and was so much in  touch 
wihh every public movement during his long and distinguished career 
that to portray its features is to touch upon the essential elements of our 
history for nearly three-quarters of a century. 

In  1776, a t  Halifax, we established what the restricted ruling class 
of that day deemed a republican f o m  of government, but sixty years 
passed before any citizen was permitted a t  the polls to express his wishes 
als to the government of the State or counties save in  the election of the 
members of the House of Commonls, as the lower branch of the Legisla- 
ture was styled. Judge Howard was 7 years of age when the extension 
of suffrlage to the people was granted of voting for Governor, in 1836. 
Twenty years more elapsed before any man was permitted to vote for 
Senator unless he was a landed proprietor of 50 acres. Nearly thirty- 
three years passed before he was allowed to vote for the other State 
officers and judges. The democratic demand for the extension of suf- 
frage, for greater confidence in the people, and a larger share by them 
in the Government was not entirely repressed until it found expression 
in  these successive a~cts d liberation. I n  1832 the Legislature, voicing 
its inherent control over the offices crelated by it, changed the tenure of 
the Superior Court clerks, previously appointed for life by the judges, 
into a term of years, and made them elective by the people. On this the 
Supreme Court promptly placed its judicial reto in an opinion--Hoke 
v. HendersonLby  one of the ablest courts of this or any other State- 
Ruffin, Gaston, and Daniel. This decision, iiiherently defective because 
a denial of the right of the people to control through their Legislature 
the offices created by that body, remained an obstruction in government 
for nearly seventy years, until at last the uneasy ghost was laid by an 
opinion in Xial  v. Ellington? from this Bench, written by the distin- 
guished judge who has just stated that Judge Howard had always deemed 
that the doctrine then overruled was in contravention of the oonstitution- 
a1 rights of the people. 

During the thirty years from 1820-1860 the population of this State 
remained almost stationary, for opportunity mas not sufficienltly open 
for those seeking to better their condition, and the West and South- 

*15  N. C., 1. 
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west were filled up with the eager, earnest, and intelligent younger ele- 
ment of our population, whose deseendailts are now to be found from 
Tennessee to California. The order of things i11 this State, so comfort- 
able only to those in the possession of power, could not last. I n  1861 
the storm burs't. During the next ten years Judge H o ~ ~ a r d  lived in the 
most critical and stressful period of our history. 1871 71-as removed one 
hundred years from the condition of affairs and of our ideas of 1861. 

First, during four years the flower of the youth of our State fell be- 
fore the fiery breath of battle like ripened wheat before the blade of the 
mower. Then came the emancipation of the slaves and the tearing up 
by the roots of our entire social system, which in every ramification m-as 
based upon it, and then with scarcely a breathing spell there burst upon 
us the black simoon of Reconstruction, when a nllilihary officer at  Charles- 
ton was the dictat'or and Governor of the twin States of the Carolinas. 
411 ignorant and deluded race, but recently emancipated, led by design- 
ing adrenturerls, made governmeilt a riot of plunder, one of whose effects 
was the vast issuance of' fraudulent State bonds, whose ralidity has just 
been finally denied. 

when, as was necessarily the case, the intelligent and moral forces 
of the State and the inherent vigor of the Anglo-Saxon race resumed 
control, there were those who wilshed to return as nearly as possible to 
the former state of things. The emanciuation of the dares could not u 

be revoked, the slaughter and the devastation of the mar could not be - 
replaced by legislative enactment; but there were two cataclysmal changes 
which withstood strenuous efforts to revert. One was the absolute destruc- 
tion of the legal practice and procedure, the growth of hundreds of 
years, under which form was more material than the merits of a cause 
and i t  was! more important to decide whether an  action was brought in 
covenant or debt when it should have been entitled in assumpsit or some 
other form, or whebher a party should be turned out of court when he 
had sued in  eauitv if his wr i t  should have been issued in law. or vice 

L " 
versa, with privilege to come back again before the same judge i11 the 
same courtroom to debate the same controversy, after the loss of time and 
great expense. The mysteries of this learning were dear to the hearts 
oif those who had learned it and wished to restore it. The young lawyers 
narturally opposed this, and Judge Howard, though then in middle age, 
with his broad catholic view, sustained them and aided them in their 
victory. Another great change which in its social effect war little short 
of .t.hat of the abolition of slavery was that made as to the property rights 
of women. Up to that time upon marriage, except in the rare cases of a 
special contract, the property of the wife became that of her husband, and 
in law her legal existence was merged in his. To those who feared this 
change and desired its abolition Judge Howard, as has been stated this 
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morning, said that it was founded on justice, and whatever the prophecies 
of evil, the change should remain. About forty years previously the 
movement to give that half of the race equal educaltion with the other 
had caused similar alarm, and similar prophecies of evil. Today the 
two halves olf our population have equal education and an equal share 
of the property of the State. The irresistible and inevitable result is 
close at hand, for all his~tory shows that when governmenit is oontrollecl 
either by an aristocracy or by a restricted suffrage, the demand of any 
excluded class which is possessed of equal intelligence, education, char- 
acter, and property for an extension to them of an equal share in the 
Government can never be long denied, for power-the ultimate power of 
the State-abides in these things. 

Judge Howard was1 a man of commanding appearance, attractive man- 
ners, of the highest personal character, a lawyer of great learning and 
a man of affairs. His influence on his times and the respect which he 
commanded cannot easily be overestima.ted. H e  was m e  of the directors 
of the Wilmington and Weldon Railroad, since expanded into the At- 
lantic Coast Line System. H e  had the breadth of view to see that the 
exemption off that great property from all taxattion could not endure, 
and advised its abandonment. I n  the pursuit of business he achieved 
financial success. But he has left to his children and to the State more 
than this, a name above reproach and an influence and a memory which 
have served the best welfare of the people among whom he lived, and he 
has achieved, in the splendid address of presentation, the eulogy of the 
Roman - 

' L a u d a r i  a, v i r o  laudato." 

This lifelike portrait is by the brush of a painter the excellence of 
whose work has shown that talent and capacity are individual and not 
limited by sex. 

The Court is glad to add this portrait ko those of the other noble sons 
of the State who have merited well of the Republic, and the marshal mill 
hang i t  in its appropriate place on the walls of the Library of this Court. 
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ME. KLUTTZ said : 

M a y  it Please Your Hofiors: I t  is a far cry from 1844 to 1917. 
Many, and strange, and great have been the happenings in that time. 

I n  the judicial history of North Carolina great reputations have been 
made, great judges have lived and died, and we yet have great judges 
with us; but I question if the Judiciary of the Sitate has ever been 
Btronger than when the Supreme Court sat for the December Telrm, 
1843. 

Ruffin, the great Chief Justice, whose bronze effigy guards the porbals 
of this great fane; was then in the zenith of his powers; and with him 
sat the able and indefatigable Daniel, and the brilliant statesman and 
jurist, Gasiton. 

Of this illustrious legal triumvirate, Dr. Ketmp Battle in his "Hietory 
olf tihe Supreme Court" says: "No State of the Union, perhaps not even 
the United States, has ever had a superior Bench; few ever had its 
equal. At home and abroad their decisions, as a rule, had the weight of 
established and unques~tioned law." 

Nor Wafs the Superior Court Bench hardly less able or striking. On 
i t  sat those veteran sages of the law, Frederick Nash, John L. Bailey, 
Thomas Settle, (the elder), and John M. Dick; with their able associ- 
ates, Richmond M. Pearsnn, William Horn Battle, and Matthias E. 
Manly. Of these, Nash, Pearson, Baittle, and Manly were desltined to 
deserved promotion to the Supreme Bench; and two of them, Nash and 
Pearson, to long and distinguished service as Chief Justice. 

I t  was a halcyon day in the judicial history of the State, and i t  was 
to this great galaxy that David Franklin Caldwell was presently to be 
vorthily added. Lamented as few men have been, Gaston after a day's 
illness, died during the sitting of the Court, 23 January, 1844, and 
Frederick Nash was appointed by Governor and Council as his sucoeasor. 

The consequent vacancy upon the Superior Court Bench was filled by 
Governor Morehead and his Council on 10 July, 1844, by the appoint- 
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ment od Hon. David Franklin Caldwell of Rowan, and these temporary 
appointees were regularly elected by the General Aslsembly of 1844-1845. 

David F. Caldwell, who thus came to the Bench, was already well 
known to the people of the State by his long and honorable public ser- 
vice, and was in every way worthy of the high accession. 

Though many years have elapsed, and the judges and lawyers of his 
generation have passed away, his name and fame, and his unique per- 
sonality, are yet familiar by memory and tradition to many of the older 
citizens of the State; and it is a pleaslant duty to set down here a brief 
appreciation of his life, character, and service. 

H e  was born of sturdy Scotch-Irish-Welsh ancestry, in $he county of 
Iredell, 12  March, 1791, the son of Col. Alldrew Caldwell, a stern patriot 
of the Revolution, who later often represented his county in the General 
Assembly both in  Honse and Senate; and who was a warm friend and 
kindred spirilt to the great but somewhat erratic John Sevier, and stood 
bravely by him in  his troubles. 

His  mother was born Ruth Sharpe, a daughter of Hon. William 
Sharpe, himself a distinguished patriot of the Revolution, who mas a 
member of the Provincial Congress at New Bern land Hillsboro in 1775, 
and also of the Constitutional Convention or Congress at Halifax in 
1776, and was also a member of the Continental Congr~ss at Philadel- 
phia, 1719-1782. 

Col. David Oaldwell, his paternal grandfather, also fought in the 
Revolutionary War, and commanded several expeditions against the 
Cherokee Indians, and he was also often a member of the General 
Assembly. 

His maternal great-gnandfather was David Reeise, a signer of the 
Mecklenburg Declaration of Independence. This bold, patriotic, and 
independent ancestry accounts for the manner of man that David F. 
Caldwell was. 

His  younger brother, Hon. Joseph Pearson Caldwell, was elected to 
the Thirty-first and Thirty-second Congresses of the United States, dying 
while brilliantly serving his second term, leaving one son, Joseph P. 
Caldwell, Jr., who became the founder and great editor of the Chnrlofte 
0 bserver. 

Another brother was Dr. Elam Caldwell, a learned and beloved phy- 
sician of Lincolnton. Judge Caldwell was twice married, first to Fannie, 
daughter of William Lee Alexander, and, after {her death, to Mrs. Rebecca 
M. Troy, a sister of the wealt%y philanthropist, Maxwell Chambers. Of 
the second marriage there was no issue. The children of the first were 
William Lee, Archibald Henderson, Richhard Alexander, Dr. Julius An- 
drew, Fannie ;?lacay, who married Nr .  Peter W. Hlairston, a wealthy 
and prominent planter and bvsinssls man and a gallant Confederate 
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soldier, and Elizabeth Ruth, who mcarried Col. Charles I?. fisher, who 
fell while gallantly leading the Sixth Norhh Ciarolina Regiment at 
Manassas, and of this union came the gifkd author, Mrs. Franlces C. 
Tiernan, whose pen-name, "Christian Reid," is known world wide. 

Judge Caldwel17s early education was acquired a t  Bethany Aaademy, 
in Iredell County, a classiicral sdhool of much noke, where under the 
tutelage of that noted teacher, Hugh R. Hall, he was prepared for ool- 
lege. He then entered the University 'of North Carolina, where he took 
a literary course, but was not graduated because of financial inability. 

Returning from college, he skudied law with Ron. Arehibald Hender- 
son, whom Judge Murphey eulogizes as one of the greatest men and best 
lawyers of his time. 

Upon his licensure in 1815 he began the practice of the law in States- 
ville, but after a few yems rermmsd to Salisbury, d o r e  he oorutinued to 
mide  until his death in 1867. 

H e  soon acquired an extensive praatice, but being young, p~triotic, 
and ambitious, he was early drawn into polities, representing Iredell 
County in the House of Commons, 1816-17-18-19, and the Borough of 
Salisbury in 1825. He was a member of the State Senate from Rowan 
1829-30-31, and was twice honored by election as Speaker of the Senate. 

Spaking oif the assembling d the House of Commons in 1816, Moore, 
in his History of Nonth Carolina, says: "David Erlanklin Caldwell of 
Iredell County wals also a new member. He, too, was an able young 
lawyer, and was 60 h o m e  prominent alike in political and legal circles. 
He was remmka'ble in mlany respects. No man could be more charming 
or more terrible. The frown and thunders of Jove were seen on his 
clouded how, while, like Shakespeare's Richard 111, the blandishments 
mhich followed were all the sweeter for the contrast. He  was able, 
luminous in statement, and the embodiment of truth and honesky. He 
could terrify the crowded courthouse from the bench all day long, but 
with the evening's privacy no gentleman in all the Band was more genial 
or entertaining." 

As Speaker of the Senate, hi~s legal ability, his legislative experience, 
his firmness, fairness, and fearlessness all combined to make, him a model 
presiding officer, and to add to his already great and growing reputation. 

a f te r  this service he continued in the lucrative practice of his pro- 
fesjsion until his elevakion to the judgahip in 1844. 

As a lawyer he was well grounded in the fundamental principles of the 
law, and was possessed of a logical and analytical mind. He was untir- 
ing in the preparation of his cases, was always courteous to b e n d  and 
bar, of direct and forceful but never of verbose or grandiose address, and 
of commanding person; aed his sucxess at the bar was commensurate 
wi6h his great capabilities. 
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Political feeling in thart day was strenuous and rancorous, and many 
were the personal rencounters between rival candidates for popular favor. 
I have seen political plaimphlets of those nullification times which were 
Rooseveltian in their objurgations, and in which Andrew Jlackson was 
either defied or damned. Judge Caldwell, prior to his elevation to the 
bench, was the leader of the old W~higs in Rowan and surrounding coun- 
ties, while his fellow-townsman, Hon. Charles Fisher, a distinguished 
citizen, of high character and great ability, was the Democratic leader. 
They were often o-ppolsed to each other, and, unfortunately, there grew 
up very bitter personal feeling between them. Tthis culminated at Mocks- 
ville, at the first term of the Superior Court for Davie County after it 
was established in 1836. Mr. Fisher had an [appointment to speak, to 
which Judge Caldwell publicly announced that he would reply; buit Mr. 
Fisher consumed the entire afternoon in a bitter political speech, to 
which Caldwell vainly soughk opportunity to reply, and he and his 
friends were consequently indignant. After supper, in the public room 
of the hotel kept by Mr. Lemuel Bingham, Judge Caldwell, talking to 
himself as was his wont, used an opprobrious expletive, referring to the 
leanness o'f the court, which Mr. Fisher overheard, and mist~akenly un- 
derstood as applying to himself, and, becoming enraged, so violently 
asslaulted Caldwell that he was only saved from great and perh~ppa fatal 
injuries by the in~terfe~rence of Mr. Bingham and others. 

Brooding ove~r what the considered an outrageous and humiliating 
wrong, Judge Caldwell, yielding to the then current notions of the re- 
quirements of honor, challenged Mr. Fisher to mortial combat, naming 
as his second Won. Sam P. Carson od Burke (now McDowell) County, a 
leading Democrat, a prominent citizen, who had in a duel killed Hon. 
Robert B. Vance, an uncle of Senator Z. B. Vance. 

Mr. Fisher promptly aclcepted bhe challenge and through his second, 
Hon. Burton Craige, named bsoiadswords as weapons for the fray. TO 
bhis Mr. Oarsion strenuously objected, pointing out that it wias contrary 
to the code duello, and that owing ko the grealtly superior size and 
strength of Mr. Fisher, i t  would be simply exposing his principal to 
barbarous butchery, ending by proposing firearms at  dose range. 

Mr. Fisher remained obdurate, and after considerable correspondence, 
Mr. Carson, after fully setting forkh hie reasonls, refused to allow the 
duel to proceed, announcing hi# determination to challenge any one who 
dared impugn the courage or conduct of Judge Caldwell; and so, happily, 
ended this unfortunate episode, without bloodshed. I t  ils sotmewhat ro- 
mantic tlvat while the fathers were thus at deadly enmity the galhanrt son 
of one wooed and won the fair daughter of the other-Col. Charles F. 
Fisher wedding Ruth Elizabeth Caldwell. 

900 
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PRESENTATION OF GALDWELL PORTRAIT. 

When Judge Caldwell oaane to the bench at the age of 53, it wals with 
a ripe knowledge of the law, a. clear understanding of its pinciple;r*, a 
rich experielnce of men and affairs, a vast fund of common sense, and 
a profound senw of the dignity and 1-espon~ibility of his position. He 
was reasonably patient in the hearing of causes, but detested unneces- 
sary waste d time. He had no favorites at the bar, allowed no famil- 
iarity, and was always sympazhetic to the young lawyer wlho showed 
himself at  all deserving. 

He was quick to protaot. an honest witness from browbeating or 
badgering, and wm severe in his deprecation of such practices. At- 
tempted fraud and perjury fared poorly at  his hands. His auatere and 
commanding personality instinctively mmpelled respect and silence in 
hie courts. 

Except in cases of great moral turpitude, he was not unduly severe in 
his senltences, and often in (the case of small offenders, after a terrific 
exposition of the heinousness of the offense and an awful warning against 
its repetition, he would astonish the thoroughly alarmed culprit by an 
unexpectedly light punishment; but he had taught him a lesson which 
he would never forget. 

Once at a winker term of Rowan Superior Court, when the witnesses 
had been ordered from tihe courtroom until called to the stand, a poor 
fellow when called was found crouohing beside the1 slave. Indignant at 
the violation of his o~der, Judge Caldwell said nothing until the loase 
had been given to the jury, when he called the offender before him and 
leutured him severely upon his flagpant contempt of the orders of $he 
ooart. The poor fellow begged for mercy, explaining that he was freez- 
ing out of doors, and had only wept in to warm. The judge, winding 
up his excoriation, thundered: "It is represented to me that you are 
a poor man, and ihave a large and dependent family, and I will theire- 
fore not fine or  imprison you, but I will inflict la worse punishment upon 
you7): (then sternly, after a pause, while the culprit cowered before 
him) "I leave you in .the hands of Almighty God!" 

His personal courage and awe-inspiring dignity were well illustrated 
in his treabment of 'one Hopkins, who had been severely punished by him. 
Hopkins entered the sitage coach in which the judge was traveling to one 
of his courts, and, recognizing him, said abruptly: "Judge Cnaldwell, you 
punished me outrageously, land I am going to whip you for it, right 
now!" "Whip me?" said the judge, indignantly. "How dare you insult 
a judge of the Superior Courts of Law and Equity for discharging his 
sworn duty? Get out of this stage ait once, sir!" And, acoording to 
Hopkins' own stosry, he did get out alt once, without knowing how, and 
the stage drove on, leaving him in the road. 
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I t  is said hhat while practicing law he once trailed a fellow-townsman, 
who had absoonded with a considerable amount of trust funds for which 
he felt himself morally responsible, to New Orleans (then a considerable 
journey), and vi et armis compelled him to discblal-ge. 

These are a few of the many characlteristic reminiscenlces of this great 
and unique judge which yeit linger i11 popular tradition. 

The Sta'te was then divided into seven judicial "circuits," and bhe 
judges were selected from the State at large, buit were appointed for some 
plarticular oircuit, and required to reside in one 04 its counties. They 
were required, a'fter about 1856, to ride all the c i m i t s  in rotation, be- 
ginning from the first. The can t s  were held twice a year in each wunty, 
spring and fall, and the terms were, except in a few of the large counties, 
one week each. 

The munificent salary was $1,950 per annum, payable semiannually, 
with nothing for expenses. Ninety dollars per week was allowed for 
special terms, for each seclond week of court, and for each week over 
twelve on the circuit. 

There were only two railroads in the State then, the Raleigh and Gas- 
ton and the Wilmington and Wel'don; there were few bridges and no 
good roads; so that hhe judges rode the circuits for the most pant in their 
own tw'o-wheeled "gig$' or in sulkeys; by stage coach where \available, 
and in the mountain counties often by horse- or mule-back, traveling 
long distances, often on Sunday, to reach the next court. Yet with these 
hardships i t  is reliably said that Judge Claldwell in all his fifteen years 
eervice was never late in opening court on Monday morning, except on 
rlare occasions, when prevented by sickness or impassable waters. 

I n  1859, @hen 68 years old, while in the full possess~ion of his faicul- 
ties, but sensitively, almost morbidly, fearing that advancing age might, 
imperceptibly to himself, impair his usefulness, he resigned from the 
bench and retired to his spacious and beautiful home in Salisbury. 

H e  was then given the honorable but almost honorary pasition of 
President of the Rranc'h Blank of North Carolina at Salisbury, whiclh 
he held until the collapse of the blank as a result of the War Between the 
States. 

He was brought up in  the atmosphere of the "Westminister Confes- 
sion of Faibh" and the Assembly's "Shorter Catwhism," with their stern 
Oalvanistic theology, but in mature years beciame a com~municant of the 
Protestant Episcopal Church, and died in that communion. He was 
never an emotional religioni3 but he had an abiding faith in the great 
truths of the Christian religion, and a profound sense of his own per- 
sonal accountability. 

He had strong convictions and followed them relentlessly, but he had 
tender sympat,hies, and was always heedful of the call of suffering or 
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distress. When a boy, in the sixties, I frequently saw Judge Caldwell 
upon the streets of Salisbury. H e  was then in his declining years, but 
he was still erect and alert, walking slowly, yet with great dignity d 
carriage. He was an inch or two over 6 feet in height, of slender build, 
with blue eyes and dlark hair then tinged wiflh gray. 

He was always neatly dressed, wearing a long coat of best bmad~cloth, 
a high silk hat, and his linen was always immaculate. I never met him 
without instincltively raising my sometimes shabby bat, and the sialuta- 
tion was always gravely and courteously returned by raising his own. 
On the 4th day of April, 1867, at the age of 77 years, the su,uocmbed to 
the infirmities of age, and was laid to rest in the hallowed old Lutheran 
Cemetery in Salisbury, near the tomb of his old friend, Arcihibald Hen- 
derson. 

Preserved and gathered here by loving hand,s, the faces ocf his mighty 
compeers look down upon us from the walls of  his courtroom and 
librai-y, and i t  ie meet that his, as he looked and moved in life, should 
join them, that ('He, being dead, may yet speak." 

Fortunately for posterity, he was persuaded when about 60 years old, 
to sit to William Garle Brown for his portrait, and that portrait, true to 
life, I am now commissioned by his reverent grandchildren, Mr. Peter 
W. Hairston and Miss Ruth W. Hfairston of Cooleeunee Plantakions, 
Davie County, to present to the Supreme Court. 

May these mute yet eloquent portraitures of the Law's great dead, 
w i ~ h  the splendid judicical hisrtory which they recall, ever serve to incite 
and inspire the commemoration and emulation of bench and bar tihrough 
long ages yet to come. 

I thank your Honors. 

ACCEPTANCE BY CHIEF JUSTICE CLARK 

The interesting and instructive sketch of the life sf Judge Oaldwell 
by Mr. Kluttz is a valuable addition to the history of the Judiciary of 
the State. 

Rowan County has never been lacking in lawyers of ability. When 
on the death of Judge Gaston of New Bern, Judge Nash of Hillsboro 
was promoted to tihe vacancy, Governor Morehead of Greensboro, who 
w a ' ~  himself one of the ablest l a v e r s  i n  the State and knew well the 
standing and charaater olf all the leading lawyers in the State, selected 
David F. Galdwell, of his neiighboring town of Salifibury, for the vacant 
place on the Superior Court Bencrh. H e  could not have chosen more - 
wisely. 
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Judge Caldwell ait once achieved the confideme and the esteem of the 
people, and never lost it. He had many of the characteristics of tho 
strong man" who went from the same town of Salisbury to the Presi- 
dency a t  Washington. Tall, spare, quick in his decisions, and relentless 
in  his enforcement of the right as i t  was given him to see the right, he 
feared the face of no man, and, turning neither to the right nor to the 
left, he pursued the path of duty and made the law a terror to evildoers. 

Prior to 1856 the judges did not rotate the entire State, but each 
year they allotted the districts among themselves, with the sole restric- 
tion by statute that they should "not ride the same circuit twice in suc- 
cession." I t  mas not long after the change was made which required the 
judges to ride all the districts of the State in succession that Judge Cald- 
well resigned. At that time the office was held for life, and as he lived 
for many years thereafter his re~signation was doubtless caused by this 
change, which imposed unnecessary hardship and expense upon the 
judges. This was changed in 1868 to the sysitem in force everywhere 
else (save in  our adjoining State of South Carolina) of each judge 
riding his own district only. In 1878 this was unfortunately changed 
back to rotation. 

I n  maintaining respect for the law there is no influence greater than 
that of those judges who, in the language 09 Scripture, "sit in the gates" 
and administer justice in the sight of all people. And there are no 
public officials whose character, conduct, and capacity are more closely 
scrutinized and more quickly and accurately estimated. 

During the time that Judge Caldwell was on the Bench there were 
many able and learned men upon both Superior and Supreme court., 
but i t  may well be doubted if m o n g  them t-here was one whose per- 
sonality more thoroughly impressed itself upon the minds of the people 
or $hose memory d l  abide longer. Many anecdotes of him were long 
current among the people and Bar, and are not yet forgotten. 

Learned, inflexibly just, of commanding person, courlteous in his 
manner, decided in  his opinions, and vigorous in his execution of the 
law, he mas an honor to the profession and to the Bench. 

The Marshal will hang his portriait in its appropriate place on the 
walls of the Library of the Court. 

*.4ndrew Jackson. 
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N o T E . - T ~ ~  reverse index will be found to embrace the distinctive subheads of the decided 
points, referring by number to the places where the decisions thereon are indicated, and the 
cases embracing them are cited. It is hoped that this manner, and by the embodying of the 
sketch words in italics in this index, the practitioner may more readily find whether the point 
he 1s looking lip has been decided in this volume, and, if so, where. 

ABANDONMENT. See Insurance, 7, 9 ;  Municipal Corporations, 13. 

ABSTEMENT. See Actions, 1. 

ABORTION. See Homicide, 3 ; Instrurtions, 7 .  

ACCEISSORT. See Judgments, 2.5 ; Homicide, 7 ,  8. 

ACCORD AND SATISFACTION. See Plea in Bar, 1. 
1. Accord and Xatisfaction-Cor~zprornise-Intent - Trials -Evidence - 

Qtcestions for  J?trl/.-In applying the rule that accepting a check in 
full for a disputed acconnt will conclude the party, the intent of the 
parly as  ascertained by the jury will control when the evidence is 
conflicting, and more than one inference can be drawn therefrom, as, 
in this case, where the check did not refer to the particular account or 
espress itself to be in full settlement thereof, and had been refused a s  
such a year or two previous, and then transmitted in the course of 
dealings between the parties relating to  other transactions, and the 
evidence was conflicting as  to whether a statement to that  effect 
had been sent or received with the check, or whether the debtor had 
indorsed the check supposing it  was in the general course of settle- 
ment for other matters. Mcrcer v. Ihmber Co., 49. 

2. -4cco~d nitd Satisfaction-Tender-Court Costs.-Where a plea in accord 
and satisfaction, Revisal Sec. 8.59, has been made in bar to a n  action 
that defendant had paid an agreed amount and costs into the clerk's 
office, the fact that  a witness ticket of a small amount, which the 
plaintiff had refused to receive, not taxed in the costs, will not 
affect the validity of the tender. McAuleg v. Sloan, 80. 

ACCOUNTING. See Partnership, 1. 

AC,QUIESCEXCE. See Constitutional Law, 1. 

ACTIONS. See Contracts, 2 ; Limitation of Actions, 4 ; Parties, 1 ; Corpora- 
tions, 16 ; Venue, 6 ; Criminal Law, 7 .  

ACTIONS. 
1. 4ctiorcs-Abntenzmt-Statutes-Suprcm Court-Counties.-.A county 

and its commissioners having been ordered by the court, in mandamus 
to build certain fences and borrow the necessary funds to pay for 
them (Revisal, 1310, I ) ,  appealed to the Supreme Court, pending which 
an act was passed authorizing a bond issue for the purpose, upon ap- 
proval of the voters. Held, the action abates in the Supreme Court 
npon presentation d a certified copy of the act. The costs of the 
Superior Court will be paid by defendant and those of the appeal 
equally divided between the parties. Brinson 9. Duplin County, 137. 

2. Action~s-Joinder-Plead~ir1gs--Issue8-Bquitg-Cloud on Title-Non- 
wit-Trials-Statutes.-Where the plaintiffs allege they a re  entitled 
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ACTIONS-Continued. 
to the possession of certain lands as  the heirs a t  law of the deceased 
owner, and that the defendant is in wrongful possession claiming 
under a void sherifrs deed by cxecution sale, and the answer denies 
plaintiE's allegation of ownership arid asserts the defendant's title: 
Held, the matters in  defense come within the meaning of Revisal, see. 
461 ( I ) ,  permitting joinder of causes of action; and Revisal, sec. 
1589, adording a n  owner of lands a remedy to establish and quiet his 
title, giving the defendant a legal right to have the issues tried; and 
plaintitls' nioLion for a roluntary nonsuit should be denied. dief~ea~z 
v.  McDonald, 430. 

ACT O F  GOD. See Carriers of Goods, 6. 

SD1)ITIONAL EVIDENCK. See Appeal and Error, 24. 

ADMISSIONS. See Appeal and Error, 2 ;  Health, 3 ;  Instructions, 4, 7 ; 
Evidence, 8. 

A1)MITTED LINES. See Deeds and Convcyanees, 4. 

ADVANCED RID. See Sales, 2. 

ADVANTL4GES. See Condemnation, 3. 

ADVICRSE POSSESSION. Sce Processioning, 2 ; Appeal and Error, 1 ; Cities 
and Towns, 1 ; Limitations of Actions, 3 ; Tenants in Common, 6. 

AFFIDAVIT. See Appeal and Error, 31. 

AGREEMENT. See Corporations, 13; Contracts, 16 ; Appeal and Error, 37. 

AGREEMENT WITH SURETY. See Principal and Surety 1. 

,kLIMONY. See IXvorce, 1, 3, 4 ;  Marriage and Divorce, 1. 

ALLEGATIONS. See Pleadings, 2. 

ALLOWANCE. See Statutes, 8, 9. 

AMBIGUITY. See Insnrance, 17. 

ANENhR1,E. See Arrest and Bnil, 4. 

AMEN1)MENTS. See Pl(~adings, 1 :  Constitutional I a w ,  .5, 7, 8, 9, 11, 15, 17. 

ANNUITIIGS. See Wills, 17. 

SNNULM1I:NT. See Contracts, 10. 

ANSWER. See .Judgments, 14. 

APPICAL. See Justices' Courts, 3 : Constitutional Lam, 1 ; Recorder's Court, 1. 

APPI~CAL AND ERROR. See Tnjunction, 3 ;  Instructions, 2, 5, 6 ,  7 ;  Carrirrs 
of Goods, 7 ; Jurors, 3 , 4  ; Municipal Corporations, 3 ; Mastcr and Servant, 
30, 13 ; Insurance, 1 ; Divorce, 3 ; Judgments, 14, 24 ; Tenants in Common, 
6 ; Evidence, 5, 10, I5 ; Vendor and Purcbasw, 5 ; Reference, 2, 3, 4 ; Mar- 
riaqe and Divorce, 1 ; Pleadings, 7 ; Issues, 1, 3 ; Courts, 2, 7 ; Homicide, 
6, 8. 
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APPEAL AND ERROR-Continrced. 
1. Appeal and Error-Cities ( lnd Tow~s-rSti.~('ts-Ad?iet.rt Po~8e8~io~z- 

Evidorct3-Trials-Jf?~?tic.ipal Corpo?.aliorts.-Title to land used by a 
town for street purposes cannot be acquired by adverse possession, 
and the question as  to whether the lorzts iu quo was ever made a 
public street and so claimed and used by the toan,  when i t  arises 
in the control-ersy, is important, rendering the admission of in- 
competent evidence as to snrh matters reversible error. White v. 
Edenton, 32. 

2. Appeal a r ~ d  Errol--AppclZat!t-Burdrn of Proof-Admissions.-Where 
Ihc controversy is over a disputed account in the settlement with the 
plaintiff for timber cut by him upon the defendant's land, and the dc- 
fendant offers to introduce in evidence a memoranda his agent had 
made of lumber i t  received, on the appeal of the latter, i t  is incumbent 
upon him to show error in the exclusion of this evidence, which does 
not appear when the plaintiff has admittcd the delivery of tinibcr to 
the extent accounted for on defendant's books and claims he should be 
paid a fwther  sum for additional hunber cut anrl delirered under this 
contract. Mercer 1;. 1,wubcr Co., 49. 

3. &Appeal nwd Ewot--Harmless Error-Evide~tce-I~tst~~i~rtior~.s.--W1iere 
evidence a s  to the recital in certain deeds with relation to a contro- 
versy concerning lnnds is erroneously admitted, a n  instruction to the 
jury that they must not consider the recital rmders  the error harm- 
less. Miller v. Joltnstan, 62. 

4. itppeal and Ewor-Trials--Issrlc~.--The refusal of the court to submit 
issues tendered by a party lo the action will not he held a s  reversible 
error when the issues submitted present every contention raised by the 
pleadings therein. Williams v. M a y ,  78. 

5 .  Appeal and ICrq-or-Trial$--E?;irtce--No~ts~~it.-On appeal from a dis- 
allowance of defendant's motion to nonsuit upon the evidence, thc 
evidence introduced for plaintiff must be taken as  true, and that for 
the defendant not considered. Ibid. 

6. Appeal and Error-Bvidefzcf-Objections-,Motions to Btribe Out.-Evi- 
dence adnlittetl without objection or subsequent motion to slrike i t  
out will not be considered for error on appeal. Huo v. Reflector Co., 
97. 

7. -4ppecil and Error-Refe?.clrce---Findings.-B7indings of Part by the 
referee, approved by the jndge, upon supporting evidence, a re  not re- 
viewable on appeal, especially in this case, where the parties have 
agrecd that  they should be conclusive. Lewis v. May, 100. 

8. zippeal and firror - R ~ c o r d  - Issues -Mistake - Renzawting Case.- 
Where in the record on appeal in an action for malicious prosecution 
the issurs set out therein are:  (1) "Did the defendant cause the 
arrest and prosecution of the plaintiff?" (2 )  "Was the same done with- 
out probable cause?" ( 3 )  "Was the same done without malice?" to 
each of which it appears that  thc jury has responded in the affirmative ; 
upon which the defendant moved for  judgment in the Supreme Court, 
hut the plaintiff (appellee) contends there had been error In copying 
the third issue, and that  in fact i t  was submitted as  to whether the act 
was doiie "with" malice; and i t  further appears that  the charge re- 
ferred to the issue in confornlity with appellee's contention, and the 
issues submitted had been lost and callnot be supplied: Held, the 
case is reniandcd for the Superior Court to ascertain the fact as  to 
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the issue, upon groper evidence, correct its record, and enter judgment 
in accord:ulce with its findings. Bolton v. Lee, 10.5. 

9. Appeal and Error-Issues 'I'c~rdrred. -The refusnl of the court to submit 
issues tendered is not erroneow, when those submitted are  f111ly suffi- 
r i ~ n t  to present adequately and properly every matter involved in the 
controversy. l farr is  G. N. R., 210. 

10. Appcal and I h  rw-TI-lala-Evidenc c-Harnrl('ss h't t or .-The rejection 
of evidence on the trial of the cause which caould not l ~ a v c  had any 
appreciable effect on the result will not be hrld for reversible error. 
Ibrd. 

11. Appeal wid 11:rrot---NcwZfl Diseo~(~rct l  Bvidazce-Oprnion-Disrussion. 
TJpon motion in the Supreme Court to set aside the judgment ap- 
pealed from tor newly discovered evidence, the Court will grant or 
refuse the motion without discussion. john so?^ G. R. R., 163 N. C., 453, 
cited a s  decisive of this appeal. Odom v. Ltwnber Go., 124. 

12. Appeal av~d E;rvo?--Court's Diacrctiow-Becall of Witness-Consent.- 
Where a party has rested his case it  is within the unreviewable dis- 
cretion of the trial judge, in the absence of abuse thereof, to permit 
him to recall a witness to testify as to certain facts, which bad been 
ruled out on objection 2nd again offered. NcDonaZd v. McLrndor~, 172. 

13. Appeal and Error-Gozcrt's Discretiofz-Pr.esi~mptio$?s.-Where there is 
doubt whether the trial judge refuscd to perinit a witness, after the 
party introducing him had rested his case, from again going on the 
stand, in his discretion or as  a matter of law, the remedy is by 
certiorari or remand, to hare the doubt reversed. The Court finds 
in this case that the judqe did exerclsc his discretion. Ibid. 

14. Appeal and lGi:,-ror-Cotlflicf-Recor(B-Recall of Witness-Court's Dis- 
cretion.-Where in an action of devisavit uel won i t  is contended, on 
appeal, that  a certain witness mas a caveator in the action and should 
have been permitted to testify after the propounder had rested his 
case, and that  the refusal of the trial judge was not in his discretion 
in permitting the prol)ounder to recall him to the stand after he had 
already testified, and it  is suggested incidentally in the appeal bond, 
ease on appeal, and brief that  the witness was a caveator, but it 
otherwise appears in the record, thc record will control. Ibid. 

15. Appeal and Error-TT7ill,u- Devisuvit Vrl Non,--Sin~jle Issue--Objection8 
and Exccption8.--Where an action dcvisavit vc7 no?% has been tried 
withont objection, as  to the validity of the will as  a whole, the Supreme 
Court will not order another trial upon separate issues as  to the 
validity or invalidity of several devises. Ibid. 

16. Appeal and Error-Improper Rcrttnrlcs-Correctio~~~Attorncy and Cli- 
ent.-Improper remarks of counsel should be corrected by the trial 
judge in the exercise of his discretion, and his prompt intervention in 
this case, in explicit and positive language, is held to have rendered 
such remarks harmless. Mtrssc.~/ c. dlston, 215. 

17. Appeal and En-or-Exclusion of Evidence-Btr~mlcss Emor.-Evidence 
excluded a t  the trial which could not appreciably have affected the 
verdict rendered will not be held as  reversible error on appeal. Elliott 
v. Smith, 265. 

18. Appeal and ICrror -Ji~tZynlerct-Cxc~rsahlP Ncqlcct-Terms Aqreed- 
Willficl Refusal.-Where the trial jndge has found as  facts that  a 
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defendant who had obtained a continuance of his case upon terms that  
he had agreed upon and willfully refused to perform, and that  his 
answer had been stricken out and judgment a s  for contempt rendered 
against him, the claim of mistake, inadvertence, surprise, or excusable 
neglect is excluded, and will not be sustained on appeal. Lumber Co. 
u. Cottingham, 323. 

19. Appeal and Ewor-Cxcitsabl~ Neglect--Trial Court-Findings of Fact- 
Evidence.-Upon appeal from a motion to set aside a judgment for  
excusable neglect, the finding of facts by the trial court, when sup- 
ported by evidence, is conclusive. Ibid. 

20. Appeal and Error-Courts--lii$?dings of Fact-Executors and Adminis- 
trators-Parties.-Where the heirs a t  law of a grantee of lands sue 
to recover them, and it  is found by the jury that  the deed was given 
merely a s  security for a debt, a judgment rendered for  the amount 
by the trial judge, not based upon admissions or agreement of the 
parties, and without wairer of the right to a jury trial, is erroneous, 
and a new trial on this issue will be granted by the Supreme Court, 
with order to  make the administrator of the deceased grantee a party 
plaintiff. Ray v. Eason, 337. 

21. Appeal and Rrrw-Conflict-Rccord--Objections and Exceptions-Qzces- 
tions and Ans~ue?.s-Evidence.-On appeal, the record will control in 
case of conflict, a s  to whether the answer to  a question by a witness 
a t  the trial was excepted to a s  well a s  the question asked him; and 
where the answer is only incompetent in part, a n  exception to the 
whole thereof will not be considered. Howard v. Wright, 339. 

22. Appeal and Error-Prematrcre Appeal-Opinion.-In this action of 
ejectment and for  possession of lands it is Held, the appeal was prema- 
turely taken before the assessment of damages by the jury under that  
issue ; but the Court indicates its opinion upon the merits of the case. 
Yates u. Ins. Co., 473. 

23. Appeal and Error-Reference--Findilzgs-Evidence.-It will be pre- 
sumed on appeal to  the Supreme Court that  the referee's findings of 
fact, approved by the lower court, were based upon sufficient evidence, 
where the evidence is not set out in  the record, and the referee's 
findings will be adopted. Pztblic Utilities Co. v. Bessemer City, 482. 

24. -4ppeal and Error-Fwther Findings-Reference-Additional Evidence. 
Where the Supreme Court orders the Superior Court judge to make 
and certify additional findings in passing upon the report of a referee, 
he is not required to reopen the case for the consideration of additional 
e~idence, but to make his findings from the evidence already taken, 
when no exception is taken thereto and it is sufficiently comprehensive. 
Winstead v. Hearne, 606. 

25. Appeal and Error-Motioas-Bimi~bution of Record-Pleadings-Eui- 
dence.-Pleadings in  a n  action certified to the Supreme Court follow- 
ing a suggestion of the diminntion of the record therein can have no 
force when the position they a re  designed to present is entirely with- 
out supporting evidence. Ci~enzical Co. v. O'Bf-im, 618. 

26. Appeal and Error--Evidewce-Pleadi?zgs-Objections and Exceptions. 
Where the plaintiff has introduced parts of the defendant's answer 
in evidence, a n  objection, if valid, is rendered immaterial by the de- 
fendant's thereafter testifying thereto. Young u. Qruner, 622. 
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27. Appeal and ICrror-Bvidcnrc-Erpert T e s t ~ t ~ ~ o n ! j - I n t o ~ ' i c u t i q ~ ~  Liquors 

-Favorable Tcstirnon)~.-Where the effect upon the sensibilities of a 
patient received a t  x sanitarium under the excessive influence of 
alcohol is malerinl in a n  action against the institution for its alleged 
negligence in failing to give the patient proper attention, the opinion 
of a meltical expert as to the effect of giving thck patient a drink 
of whisliey, which is favorable to the defeudnnt's ('ontention, is not 
evidence of which he can complain. Ibid. 

28. -4ppeal and  Error-Mlhnicipal Corporations-Si~tlii~lq Flcnc7.-Exccp- 
lion by a inuiiicipalitp to a judgment rendered upon :I report of the 
referee ant1 confirmed, to the e1fect that  the comn~issioner of its 
sinking fund should hare been charged with interest he should have 
collect~d, is without merit nnder the evidence in this case. Ijordcn 
v. G'oldsboro, 661. 

29. AppcctZ crnd 13rro~--Wido~c;'.s Ytur's 8uppol.t-Evidence-Statq~te.~. 
Where a widow's gear's support has been allotted (Rev., see. 3104), 
and the judgment of the clerk (Rev., see. 3107) appealed from, and 
the court after passing npon the amount (allowed changes that  there- 
tofore made, the Supreme Court on appeal will not review the facts 
found, when there is snficicnt e~ idence  to support them. Rrezoer?~ 
v. Banl;, 664. 

30. Appeal and Erro9--Irtstrwctio1~~~-Harmless ICrror.-In this action 
against n railroad conipany to recover damages for a death alleged to 
have been caused by the defendant's negligence involving the usual 
issues, the principal negligence relied ou was the defendant's failure 
to properly light its depot, which the jury answered in the negative 
under a charge free from error, and constrning the charges as  a whole, 
i t  is IIcld, that  the court's reference to certain matters affecting the 
second issue, as  to contributory negligence, was not reversible error 
to the plaintiff's prejudice. L i g ~ e t t  v. R. R., 698. 

31. Appeal auld En-or-Xcr~icr of Case-Ealension of Pime-ll7ritten Ayree- 
ntent-linansu~ercrl Afidavit.-The ruling that  a certiorari will not 
be allowed in the Supreme Court to bring up a record on the qlaund 
that the agreement to extend the time for serving case was not r r-  
duced to writing, has no application where the applicant files his 
affidavit to the eflect that the time had been extended and the case 
served therein, and i t  is not cleniecl by counter affidavit; and motion 
to dismiss the appeal will be denied: Brown v. Taylor, 700. 

32. Appeal cwcd I3"ror-fl~cles of Court-Record-Req~~isit(,~s.-mder Rule 
19 of the Supreme Court, the record on appeal should contain an index 
and should set forth the name of the judge before whom the case was 
tried and the term of court. Upon failure therein the appeal may be 
disniissed by the Court under Rule 20. Rut in this case a date is 
named by which t h e  the necersary corrections must be sat up or 
the appeal will stand dismissed. The costs of additional matter a re  
taxed against appellant, irrespective of the final result of the appeal. 
ICearnes v. Gray, 717. 

33. Appeal and Error-Sct27cnacnt of Case-Rt(1tcrtcs.--RevisR1, sec. 591, 
prescribing the nlanner of srrrice and settlement of cases on appeal 
to the Supreme Conrt lullst be strictly or a t  least snbstnntially eom- 
plied with, or the case may be disn~issrd. The Conrt examined the 
record in this appeal and found no subst;untial or reJersible error. 
Jenliif~s v. Carson, 725. 

910 



INDEX. 

APPEAL AND ERROR-Contitwed. 
34, Appeal a l ~ d  Ct~1~ol-IZef~rcnce-Evidc11cc-Fi1~~71t1g~.-Facts found by 

the referee, when there is any evidence, ant1 approved by the judge, 
a re  not reriemable on appeal. Jfoore v. R. R., 726. 

35. Appeal aud Eti.o~-Rulcs of C01~rt-Stat1ctc.s-Lac7~es-~1.iotio~is.- 
Where appellee fails to immediately send case, counter-case, or ercep- 
tions to the trial jrtdge (Rev.. see. J9) ,  and afterwards the counsel 
agree that  the judge settle the case, with disagreement as  to this set- 
tlement, which was finally settled by the judge, without appellant's 
consent, and docketed too late under the Supreme Court rules, ap- 
pellee's motion to dismiss under Rules 5 and 17 nil1 be allowed. 
11icNeil v. R. K., 729. 

36. Xanze-Gel-tiorari.-Where the appellant can show good and sufficient 
cause why his case on appeal had not been docketed in the Supreme 
Court in the time required by the rules, or that lie was not therein a t  
fault. he should file a transcript of the record proper and m o ~ e  for a 
certiorari for the statement of the case, which may be done a t  any 
time during the term before appellee moves to dismiss it. Ibid. 

37. 9ppeaZ and Error-f,nc7?en-L4g?-c'cnze~?2s-Dockcting-Recles of Court.- 
The Supreme Court mill not consider appellant's alleged rerbal agree- 
ment between the parties as  to delay in docketing his case after the 
time required by the rules, be hen such is denied. Ibid. 

38. Snnze-X~cbsecyuent Terms.-In the absence of written agreement be- 
tween the parties, or an affidavit of such agreement, not denied, a n  
appellant may not docket his appeal a t  a subsequent term to that a t  
which the rule requires i t  to be docketed. Ibid. 

39. appeal  and Er ro , -Pe t i l io~~ to Relicar-Con%nze~~cenzet~t of Tlnze Al- 
lowed.--The time begins to run against a petition to rehear in the 
Supreme Court from the time the opinion IT-as filed in the office of the 
clerk of that  Court. AfcGeorqe v. Xicol, 733. 

40. Appeal ntzd Error-Criminal Lazzj-Habeas Corptts-Ezj~dence-Certi- 
orari.-Evidence or other matters adjndicated in a criminal case will 
not be reviewed by the Supreme Court on appeal in habeas corpus pro- 
ceedings; but only the jurisdiction of the court and the validity of 
the judgment. In  this case the Attorney-General waived the irregu- 
larity, and by agreement i t  was regarded as  if upon a formal return 
to a writ of certiorari. S. v. Uurnette, 734. 

41, Appeal and Eri.or--Evide~zce--Restrictive-Objectis and Emceptions. 
Evidence competent for some purposes but not for all  is not, upon 
exception, reviewable on appeal, unless the objecting party asks, a t  the 
time of its admission, that  i t  be restricted to the purposes for which i t  
is competent. Kule 27, 164 S. C., 248. S. v. XcGlammery, i4S. 

42. Appeal and Et 1.01--Interlorutorl~ Ordcrs-Inferior Co~~rts-J~~risil%ctio~i 
-Stat~tcs.-An order of the Superior Court requiring the defendant 
to answer over to an indictment, transferred to it  by an inferior court, 
on the ground that the latter court could only have final jurisdiction 
under a statute creating it, is interlocutory, from which an appeal 
does not immediately lie to the Supreme Court. S. 1;. Burnett, 7.50. 

43. l p p e a l  and Error-Cozcr18-E~pression of Opinion.-A remark to a de- 
fendant by the trial judge, whm testifying in his own behalf imdw 
indictment for cruelty to animals, to answer the questions asked him 
concisely. "and not be dodging," is an expression of opinion on the 
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credibility of the evidence, forbidden by the statute, and constitutes 
reversible error, though the judge withdraws the remark, and endeav- 
ors to eradicate the impression made by it. S. v. Rogers, 755. 

44. Appeal annl Error-Trials--Attorney and Client-Improper Remarks- 
Exceptions.-Where on appeal exception is taken to improper re- 
marks made by counsel in  their argument to  the jury, it must be made 
to appear by the record that the alleged remarks had been made; and 
then considered on appeal only when such had been promptly called 
to the attention of the trial .judge, and exception made to his refusal 
to correct them. S. v. Terry, 761. 

45. Appeal and Brror-1nstn~c:tions-Co?ztentions-Objections and Emcep- 
tions.-Exreption as  to the manner of stating contention of counsel 
in the charge mill not be sustained unless the attention of the court 
is called to i t  a t  the time and opportunity afforded of making proper 
correction. S. w. Summers, 775. 

46. Appeal and Error-Wit~zesses--f:vidence-Character-Harmless Error. 
Where the bad character of a witness has been established, other 
evidence in impeachment thereof, though erroneously admitted, will 
be regarded a s  harmless error, if not prejudicial, a s  in this case. 
S. w. I{+lZian, 792. 

47. Appeal and Error-Objections and Exception.$-Brief-RuZes of Court. 
Exceptions not brought forward in the brief a r e  deemed abandoned 
on appeal, Rule 34. S. v. Bryson, 803. 

48. Appeal and Error-Evidcnce Witlcdrawn-Error Cured-Imtructions. 
Where a competent question is ruled out by the trial judge, but after- 
wards answered by the same witness, the error is cured. S. v. Martin, 
808. 

49. appeal  and flrror-Contentiom.--The failure of the trial judge to fully 
and correctly state the contentions of a party should be brought to the 
attention of the court a t  the time, and exception should be taken to 
his refusal to correctly state them. Ibid. 

50. Appeal and Error-Specific Instructions-Requests-Exception that  
more definite instructions were not given by the court in his charge 
to the jury is untenable, in the absence of special requests upon the 
subject. Ibid. 

APPLICANT. See Register of Deeds, 3. 

APPROPRIATIONS. See Statutes, 14, 15. 

APPROVED MACHINERT. See Master and Servant, 3. 

ARBITRATION. See Pleadings, 6. 

ARCHITECTS. See Contracrts, 15, 17. 

ARREST AND BAIL. 
1. Arrest and BaiL-Rights of Obligors.-Where a prisoner in arrest and 

bail is released from custody of the law upon bail, the principal is 
regarded a s  deIiverecI to  the cnstody of his sureties under the original 
process, who may thereafter seize and deliver him in discharge of 
their liability, or imprison him temporarily when necessary until this 
can be done, exercising this right in  person or by .agent in  this or 
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another State, upon the Sabbath or otherwise, and, if necessary, breali 
and enter his house for that purpose. Pickelsimer v. Glazener, 630. 

2. Arrest and Eai7-Executio?z-S1~reties-Judgment-Motions-Notice- 
Statutes.-The common-law principles under which the sureties on 
a bail bond in arrest and bail n-ere released, provided the performance 
of its condition was rendered impossible by the act of God, the obligee, 
or of the law, have been somewhat modified by statute in this State;  
and in an action to recover upon an alleged fraudulent transaction, 
where the debtor is released upon bail, the creditor may proceed to 
judgment, and issue execution against the debtor's property, and 
afterwards against his person, if returned "NuZla bona"; and should 
the latter writ be returned "non est inventus," the plaintiff may move 
on ten days notice for judgment against the bail, making available 
to the latter all  defenses he may have as  to the surrender of his 
principal; and a judgment rendered against him a.t a n  intermediate 
stage of the proceedings is reversible error. Revisal, secs. 735, 738, 
751, 752, 753, 7.54. Ibid. 

3. Arrest and B a i d O b j e c t  of Bond-Release-Process4urisdiction.- 
The main object of a bail bond taken to release the prisoner from cus- 
tody in arrest and bail is to secure his presence to answer the process 
of the court and, for this purpose, to keep him within its jurisdiction, 
and not merely to obtain money upon his default, and while in  a civil 
action he may be taken and imprisoned until discharged by payment 
of the debt or compliance with any other order or judgment of the 
court or otherwise discharged by law, as  by taking the insolvent 
debtor's oath in proper cases, the obligors on his bond may, a t  any 
time before final judgment against them, be released by the defendant's 
voluntary surrender of his person (Rev., sec. 751), or his production 
by the obligors in accordance with the terms of the bonds, etc., where- 
upon the liability of the latter ceases. Ibid. 

4. d r res t  and Bnid"Amenable"-Words and Phrases.-The word "amen- 
able" as  used in our statute relating to a bail bond for the release of a 
prisoner from the custody of the law means "answerable" or "respon- 
sire" to the process of the court having jurisdiction; and when execu- 
tion is issued against the person of the debtor i t  is his duty to sur- 
render himself, o r  of the obligors on the bond to do so, and a failure 
constitutes a breach of the obligation Ibid. 

5. Arrest and BaidE~tra&ition-1~!xe~uti.zie-Ciover~~or.-Where in arrest 
and bail the prisoner under bail bond has been again arrested to await 
a warrant in extradition proceedings, and imprisoned in the jail of 
the county by the same sheriff, semble, upon the refusal of the sheriff 
to  receive the prisoner from the obligors on the bail bond, that  the 
trial judge upon hearing the obligors' motion should order the prisoner 
retained in custody pending the action of the Governor, who, upon 
notification, may consider the rights of our own courts as  being prior 
to those of other jurisdiction, and hold the prisoner to answer in our 
courts. Ibid. 

ARSON. 
Arson-Trials-Evidewce-Q?1estion8 for  Jury-Nonsuit.-Evidence, upon 

a trial for arson, which tended to show that  a dwellinghouse was 
burned about 3 o'clock in the morning, and thereafter, on the same 
morning a frying-pan was found beneath i t  in which balls of cotton 
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had been saturated-With kerosene, from which the house had caught 
fire, some of which were found partly charred, is sufficient evidence 
of arson; and evidence tending to show that  the prisoner had threat- 
ened the life of the occupants of the dwelling on the previous day;  
that  he dwelt with his wife near by, and had left his room about five 
minutes before the fire occurred, was seen under suspicious circum- 
stances near the place, just before the time, left home without expla- 
nation and gave no reasonable explanation thereafter, and was ar- 
rested in  a neighboring State and brought back for  trial, etc., is suffi- 
cient to sustain a verdict of the prisoner's guilt; and a motion as  of 
nonsuit thereon was properly denied. B. v. Clark, 739. 

ASSESSXENTS. See Drainage Districts, 1, 2, 3, 4 ;  Constitutional Law, 4 ; 
Municipal Corporations, 16. 

ASSETS. See Partnership, 3 ;  Banks and Banking, 4, 5. 

ASSIGNMENTS. See Contracts, 14. 

,4SSUXPSIT. See Contracts, 12. 

ASSUMPTION OF RISKS. See Negligence, 2 ; Instructions, 2 ; Master and 
Servant, 6, 8, 12. 

ATTORNEY AND CLIENT. See Judgments, 3 ;  Appeal and Error, 16, 44; 
Insurance, 1. 

AUTOMOBILES. See Pleadings, 1 ; Negligence, 4. 
Automobiles-Negligence-Evidcrbce-A7ont-In a n  action to recover 

damages for the alleged negligent running of the defendant's auto- 
mobile, evidence tending to show that  defendant owned the automo- 
bile for family use, and has employed another a s  his agent to teach 
his minor daughter to run it, and that  ,the injury resulted in the 
latter's negligence, is sufficient to  take the case to the jury upon 
the issue of defendant's actionable negligence, and a motion to nonsuit 
thereon was properly overruled. Linville v. ATissen, 162 N. C., 95, cited 
and distinguished. Williams v. Ma& 78. 

"AYE" AND "NO." See Constitutional Lan-, 7, 8. 

BL4LANCE. See Corporations, 12, 13, 14, 15. 

BAljLOTS. See Constitutional Law, 17. 

BANKS AND BANKING. See Principal and Surety, 1 ;  Embezzlement, 1. 
1. Banks and Banking-Deposits-Set-offs-Equitu-Fraud-Irbsol~. 

While ordinarily the requirements a t  common law, or under statutes 
applicable, forbid a debt due by a partnership to  a bank, or by a 
principal on a note, to be set OK by the bank against a deposit of one 
of the partners or of a surety, this doctrine is modified in equity 
when by reason of the insolvency of the parties the question is r e  
duced, as  a matter of fact, to one of mutual indebtedness between the 
bank and its depositor, and  i t  is nwessary to allow the set-off to the 
bank, in whole or in part, to prevent a palpable miscarriage of justice. 
Moore v. Bank, 180. 

2.  Bante-Partnership-H~sband and Wife.-Where a husband has de- 
posited his own money in a bank in his wife's name, and accepted by 
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BANKS AND BANKING-Cont ilzued. 
the latter knowledge of the fact, and he and another, as  
partners, have become indebted to the bank on a partnership note, 
signed by each as  sureties, and the partnership and the individual 
members a r e  insolvent, in an action brought against the bank to 
recover the deposit, i t  is Held, that  the defendant may off-set the 
indebtedness due to i t  0x1 the note; and were the same not strictly 
permitted a s  a set-off, such defense will be considered as a bill in the 
nature of a n  equitable f i. fa. as  property not a ~ a i l a b l e  to creditors 
under ordinary legal process. Ibid. 

3. Banks aizd Ba?i7si1~r/-Dcposit~-Fraudulent Gifts-Husband and TVife- 
Statutes.-Vhere the n7ife participates in her husband's depositing 
his money in her name a t  a bank for the purpose of defrauding his 
creditors, the attempted appropriation is void by our statute to pre- 
vent fraudulent gifts, Re~isa l ,  sees. 960-962; and in an appropriate 
action the deposit mill be considered and dealt with as  if i t  stood in 
the name of the husband. Ibid. 

4. Banks and B a ~ i k i ~ z g - C o ~ p o r a t i o n s - R e ~ e i 2 r e r s - X t o c l i I ~ o l d d i v i d -  
ual Liability-Sfatr~tes-89sets-J11dgn~e1its.-Vhere jndgment has 
been obtained by the receiver of a n  insolver~t banking corporation 
upon a liability theretofore created against its directors by their 
resolution to become personally liable for  a certain amount of its 
worthless paper in order to obtain permission from the corporation 
Commission to continue its business and pay dividends upon its capi- 
ta l  stock, with permission granted the receiver to h a l e  execution is- 
sued, among other things, if he has "proceeded ~ v i t h  the collection 
and reduction of the assets of such bank, and the same are sufficient 
to  discharge the obligations of said bank due to creditors and deposi- 
tors a s  the same" may be allowed by the court, which judgment was 
not appealed from: Ileld, by the terms of the judgment the insuffi- 
cient assets did not include the statutory liability individually placed 
upon the stockholders to the creditors of the bank (Rev., see. 23.5), or 
require the receiver to collect in all  the bank's assets before collecting 
the obligation assumed by the directors when i t  then appears tha t  the 
bank's creditors would not be paid in full. Hill  v. Snmt7iers, 642. 

5. Banks and Ba~zki~zg-Corporations-Receiz;e~a-Slru~-cholders-I~~divid- 
ctal Liabilit~-"-issets."--The ind i~~idua l  liability, created by statute, 
of the shareholders in a bank, beyond the amount of the stock for 
which they have subscribed, is an asset of the corporation available 
only to the creditors and depositors of the bank (Rer., see. 235 : ch. 
25, Lams 1911) ; and where the directors of a bank hare  assumed obli- 
gation on certain of its worthless paper t o  so "reliere" the bank that 
i t  may continue in business with permission of the Corporation 
Commission, but upon condition that  the bank's "assets" be fo~uld in- 
sufficient to pay its liabilities, they may not successfully assert that 
the individual liability of the stockholders n7ere included within the 
meaning of the word "assets" so used b r  them. Ibid. 

BER'EFICIARTES. See R'ills, 3 : Master and Servant, 9 ; Insurance, 25. 

BENE'FITS. See needs and Conveyances, 14 ; Statute of Frauds, 3 ; Insurance, 
13, 16, 22. 

BEVERAGE. See Intoxicating Lirluors, 2. 

BIGANY. See Criminal Law, 7. 
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BILL O F  PARTICULARS. Bee Indictment, 1. 

BILLS AND NOTES. See Contracts, 8 ;  Equity, 8. 
1. Bills and Notes-Indorsewcnt-Evidozce.-An indorsement on a ne- 

gotiable instrument must be made thereon, or some paper attached 
thereto, by the indorser himself or by his duly authorized agent; and 
in a n  action thereon such indorsement does not prove itself, but the 
fact must be established by proper testimony. Revisal, secs. 2179, 
689a, 2168. Midgette o. R a s n i ~ k t ,  18. 

2. Same-Partners7~ip.-In an action upon a draft cashed by the plaintiff, 
on which the defendant's name appears as an indorser, and which was 
duly protested for nonpayment, there was evidence in  plaintiff's behalf 
tending to show that  the defendant introduced the drawer to the 
plaintiff, saying he was all  right, and to let him have any goods they 
might wish to  purchase, and on that occasion advanced for  the purpose 
two checks and some money ; that the drawer presented the draft in 
controversy to the plaintiff within a week or two, with a note appear- 
ing to be from the defendant, requesting the plaintiff to  cash the draft 
and retain for him the moneys he bad advanced on the former occa- 
sion, which was done, and the moneys retained afterwards, paid to 
the defendant; that  the drawer told the defendant the plaintiffs were 
to cash the draft and to write the plaintiffs to retain the moneys he 
had advanced, and the defendant asked the drawer t o  write the note 
for him. There was evidence per contl-a, and on motion to nonsuit 
upon the evidence i t  is Held, it was sufficient to sustain the inference 
by the jury that  the indorsement w,as made by the defendant's author- 
ity, and the motion was properly disallowed. Ibid. 

3. Rills and Notes-Release-Burden of Proof.-Joint makers upon the 
face of a negotiable instrument are  deemed to be primarily liable 
thereon, Revisal, see. 2342 ; xnd in an action upon the note the burden 
is upon the defendants to prore any matter in release, if brought within 
three years. Roberson v. Spain, 23. 

4. Same-Eztension of Time-YoticeStatutes.-In a n  action upon a 
negotiable instrument the defendants on its face being joint makers, 
the mere fact that  the plaintiff had told one of the defendants, without 
the knowledge of the other, "that he would take up land carry the 
note until fall," is not an extension of payment for a "fixed and defi- 
nite" period, which would operate as  a release to such other from 
liability (Revisal, sec. 2270) ; whose remedy is by quo timet notice 
under Revisal, see. 2846. Ibid. 

5. Bills and Notes-Principal a?zd SuretpRelease-Trials-Evidence- 
In,structions.--When in a n  action upon a negotiable instrument a 
defendant claims that  he was in  fact a surety, though he  thereon ap- 
pears to have signed as  coprincipal, and contends that  he bas been re- 
leased from liability thereon by reason of a n  extension of time given 
his principal by the holder, and  fails to introduce evidence that  he, in 
fact, signed a s  surety, i t  is proper for the court to instruct the jury to 
answer the issue for the plaintiff if they believe the evidence. Ibid. 

6. Bills and Notes-Negotiable Instrtbme?zts-Presz~mptiolzs-Statutes- 
Due Course-Equities.-The admission by the maker of a promissory 
note that  it  had been indorsed to the plaint i i  in due course raises the 
presumption prima facie that  he is a holder in due course, acquired 
the instrument before maturity, without notice of any equity; that 
he is the owner aud is entitled to sue thereon (Pell's Rev., secs. 2201, 

916 
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2208) ; and the prima facie case is not rebutted by a denial in  the 
pleadings. Steel Co. v. Ford, 195. 

7. Bills and NotesJudgments-Emeczction-Contracts, Written-Parol 
Agreements-ContracEiction-Evidence.-Wee a county has ob- 
tained a judgment against the sureties on a sheriff's bond for his de- 
fault in the settlement of his taxes, and its officials have taken a note 
from the defendants extending the time of payment by them for  a 
year, in an action upon the note the defendants may not set up the 
defense, in the absence of fraud, accident, o r  mistake, tha t  as a part  
of the agreement, resting in parol, contemporaneously made, they 
were given further time, until certain lands had been sold, for such 
would be in contradiction of the written instrument. Cherokee County 
u. Neroney, 653. 

8. Rills and Notes-Not%-Negotiable Instruments-Notice of Disho%or.-A 
note not payable to order or bearer is not a negotiable paper, and a n  
indorser thereon is not entitled to notice of dishonor. Newland u. 
Moore, 728. 

9. Same-Peremptory Instructions--Trials.-Where in  an action against 
a n  indorser of a nonnegotiable paper the ownership thereof has not 
been put a t  issue, its execution is admitted land the only defense 
relied on was the failure to give notice of dishonor, a n  instruction 
to answer the issue for  plaintiff, if the jury believed the evidence, is 
correct. Ibid. 

BILLS OF PEBCE. See Injunction, 4. 

BLANKS. See Deeds and Conveyances, 13. 

BOND ISSUES. See Municipal Corporations, 2. 

BONDS. See Constitutional Law, 3, 4, 11 ; Municipalities, 1 ; Judgments, 15 ; 
Constitutional Law, 7, 8, 10 ; Counties, 2 ; Arrest and Bail, 3 ; Roads and 
Highways, 1. 

BOUNDARIES. See Deeds and Conveyances, 3. 

BREACH. See Deeds and Conveyances, 12 ; Insurance, 23. 

BRIDGES. See Public Officers. 1, 3. 

BRIEF. See Appeal and Error, 47. 

BUILDINGS. See Liens, 1 ;  Contracts, 15, 37. 

BURDEN OF PROOF. See Bills and Notes, 3 ;  Corporations, 3 ;  Appeal and 
Error, 2 ; Tenants in  Common, 2 ; Malicious Prosecution, 1, 2 ; Deeds and 
Conveyances, 8;  Municipal Corporations, 5, 20 ; Carriers of Passengers, 4 ; 
Mortgages, 9 ; Judgments, 20 ; Railroads, 5 ; Contributory Negligence, 1 ; 
Homicide, 1 ; Negligence, 5 ; Issues, 2 ; Criminal Law, 5. 

CALLS. See Deeds and Conveyances, 1, 2. 

OANCELLATION. See Insurance, 24. 

CARE O F  ANOTHER CARRIER. See Carriers of Goods, 7. 

CAR,RIERS. See Commerce, 1. 
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CARRIERS BY WATER. See Carriers of Goods, 9. 

CARRIERS O F  GOODS. See Intoxicating Liquors, 1. 
1. Carriers of Goods-XeyZige~cr--%leasure of Damages-Arrivak of BRip- 

71zettt-.lfisstaten~ent of Age~~t-Cost of Ozctpzct-Parties-Principal 
and Agent.--The owner of a savmill ordered repairs therefor which 
would rednce the cost of output and eliminate employment of an extra 
man, and sold the mill under contract that the repairs would be made, 
turned over the bill of lading to the vendee, who, upon notification 
by the railroad of their arriral,  sent for them and was informed by 
the agent that the repairs were there and he mould find them. The 
vendee told the agent what the repairs were and why they were needed, 
and continued to operate the mill a t  a loss for about a month, when 
he applied again, and was the11 told that  the repairs were not there 
and he ~ ~ o u l t l  have to sue the railroad. The repairs were then re- 
ordered, and in an action by the original ov7ner and his vendee against 
the railroad, Held, that the loss occasioned by decreased output of the 
mill was recoverable by the vendee. Rawls v. R. R., 6. 

2. Carriers of Goods-Con?~ecting Lines-Conznzerce-Xegligence-Unrea- 
sonnhle Delay-Peris7mblc Goods.-Where a water transportation com- 
pany and a railroad company have traffic arrangements for shipment 
of goods beyond the terlxinal of the former company, which accord- 
ingly accepted car-load shipments of potatoes and had delivered the 
same a t  the latter's depot, with notification thereof, the latter company 
is responsible for damage to the potatoes caused by its unreasonable 
delay in furnishing cars and transporting the potatoes, and leaving 
goods of such perishable quality exposed to the sun and weather upon 
its n-harves for several days. Gallop v. R. R., 21. 

3. Same-Throzcg7~ Bills of Lading--Car?nacL Amendme,lt.-Where a con- 
necting carrier has accepted an interstate shipment of goods for trans- 
portation on a throuyh bill of lading from the initial carrier, and 
by its negligent delay to forward the same the shipment has become 
damaged, i t  cannot avoid liability to the consignor on the ground 
that  the initial carrier had no authority from i t  to issue the through 
bill of lading. This principle is not affected b~ the Carmack amend- 
ment. Ibid. 

4. Carriers of Goods-Commerce- Connecting Lines-G;'nlatoful Rates- 
1-egligeuce.-A forbidden rate of carriage made for carriage by con- 
necting roads in interstate shipment of goods does not affect the ques- 
ti06 of the carrier's liability for damages caused to the shipment by 
its negligent act, but only the rate  charged. Ibid. 

6. Carriers of Goods-Livc Rtoc7~--E.'acilities-U11Zoadi?tg-A~eyZigence.-,4 
carrier of goods, handling live stock for transportation, owes the 
consignee the duty to provide proper facilities for  transportation and 
for unloading them a t  desbination; and where, having been warned 
of the lack of such facilities, the carrier transports a carload of sheep 
and goats, and upon the refusal of the consignee to unload them for the 
reason stated, the agent attempts to do so by means of a plank, and 
the animals, attempting to leave the car upon its being opened, rush 
out, injuring some of them in jumping or  falling to the ground, 
actionable negligence is established for which the carrier is liable. 
Hecder v. R. R., 70. 

6. Carriers of Goods--Liue Btock--Damages-El;idence.-Where the car- 
rier has failed to pro~icle proper facilities for unloading a carlolad of 
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goats and sheep, resulting in injury to them in jumping 10 feet from 
the car  to the ground, admission of testimony that, in consequence, 
lambs were born drad next morning, was proper; and that  it  was 
harnlful for such aniniali carrying young to jump this distance, was 
not prejudicial to the def~nclnnt, i t  being common knowledge to persons 
of intelligence. Iht d .  

7. Carriers of Goods-01 cfcr, Sotif~j-Cowzecti,,~ Car-rier-Care of A~zot7~er 
Cnr~ie~-OfJiciozts T~-n~~sportrc t io~z--Pc~iaZt~~ Statutes-Appeal and 
E7 ,or.--Where a carrier b$ water transports a shipment past its desti- 
nation under a n  order, notify, bill of lading, "care of" A, etc., railroad 
operating a t  that point, and delivers it  to another railroad, N., etc., 
the latter company should delirer the cotton to the consignor upon 
denland and exhibition of the bill of lacling (Sluers v. R. R., 171 N. C., 
193) ; and when it  refuses to do so, but carries i t  to the original desti- 
nation a t  additional charges for carriage, which the consignor has been 
obliged to pay, he may recover, of the carriers thus acting, the addi- 
tional charges so paid: anrl a judgment as  of nonsuit should not be 
granted. Ball  v. R. R., 108. 

8. C a r r w s  of Goods-TVareltouseme~~-Act of God-Concuving Segligeizce 
--Proziwate Cause.-While a wind and rainstorm of such unusual 
violence that  it  could not reasonably hare been anticipated, and which 
solely caused damage to goods stored in the warehouse of a common 
carrier, is regarded as an act of Bod, for which the carrier may not 
be held responsible, the carrier may not escape liability when its own 
negligence, in regard to improper construction or ill-repair of its ware- 
house concurred as a proximate cause of the loss o r  damage sustained, 
or without which i t  would not hare occurred. Harr is  v. R. R., 110. 

9. Carriers of Ooods-Coiwwttng Iines-Carriers by  Water-Segliyence- 
Commet-ce-Federal Stcitutcs--1.08s of Vessel-Railroads.-Where loss 
or damage is caused an interstate shipment of goods by a connecting 
carrier by water in its designated or usual route of shipment, and suit 
is brought in the State court haring jurisdiction of the parties and sub- 
ject-matter to recover therefor against the initial carrier by rail, the 
defendant may avail itself of the defense under the Federal Statute 
(34 St. a t  Large, ,594) limiting liability in case of carriers by water, 
~vliere the same properly applies; and where i t  is sho~vn on behalf of 
the defendant that the carrier by water undertook the transportation 
of the goods upon a seaworthy vessel, properly manned and equipped, 
ancl that  the ~ ~ e s s e l  with the cargo was an entire loss, without privity 
or linowledge of the owner or owners, a recovery for such loss will 
be denied. Price v. R. R., 391. 

10. Same T ' e r d i ~ t - I ~ ~ c o ? ? ~ r i s t ~ ~ ~ c ~ ~ - -  -1nferpt etation.-Reld, on the present 
rrcord. and having due regard to the pleadings, testimony, and charge, 
there is no such conflict in the issues as  to p r e ~ e n t  the defendant from 
securing his judgment oil the rerclict. Ihid. 

CARRIIiCRS OF PASSENGERS. 
1. Cnrrrers of Passe?i,qrrs-Tltrolrgh Tmins-Local Statioiz-Rules of Conz- 

pa+zu.--Railroad companies, in the regulation of their passenger 
traffic, may make reasonable rules as  to their trains not stopping a t  
local stations, where they have otherwise provided for  local travel: 
and where a passenrer has brought his action for damages in being 
carried on a through train by a local station a t  which, under such 
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regulations, the train did not stop, it  must appear t h a t  the local travel 
a t  such station had not been sufficiently provided for, in order for him 
to recover solely on that  account. Meeder v. R. R., 57. 

2. SamePuwi t ive  Damages-Trials-E'oidence.-Evidence is insufficient 
upon which to base a recovery for punitive damages for the conduct 
of the conductor on a through train towards a passenger thereon while 
carrying him past a station where, under the reasonable regulations 
of the company, such stop was not made, when i t  tends only t o  show 
that the passenger was informed that the train would not stop there, 
repeatedly insisted that  his ticket was to that  place and the conductor 
should stop i t  there or put  him off, whereupon the conductor, "in a 
rash and unbecoming manner," said he  would have to get off a t  a 
certain station, and told the passenger that  he would pay his 10-cent 
fa re  to the station beyond, a regular stopping place for  the train, if 
the plaintiff "was that  kind of a man." Ibid. 

3. Carriers of Passengers-Bailroads--NcgZigence.-A large bolt of the 
kind used for fastening rails together, loose in the aisle of a passenger 
coach, which caused a passenger therein to fall and injure himself 
while going for  a drick of water, is sufficient evidence of the defend- 
ant's negligence in  the passenger's action for damages against the 
carrier. Lindsey ?I. R. R., 390. 

4. flame-safety of Passenger-Duty of Carrier-Prima Racie Case-Bur- 
den of Proof-Trials-Nonsuit.-Under its contract of carriage a rail- 
road company owes its passengers a high degree of care for their 
safety, and where in  the passenger's action for damages there is evi- 
dence tending to show that  the plaintiff was injured by stepping upon 
a large bolt in  the aisle of the coach, negligently left there by defend- 
ant's employees, a prima facic case is made out, imposing the burden 
of proof on the defendant to show that i t  was not in  default of this 
duty. Ib id .  

5. Same-Instructions-Pr~rignate Cause.-In a passenger's action against 
a railroad company for damages for a n  injury received by him from 
stepping upon a large bolt in the aisle of the defendant's passenger 
coach, a charge is proper that, the coach being under the management 
and control of the defendant, i t  would afford evidence of negligence 
and proximate cause should they find the accident would not have oc- 
curred in the ordinary course of things or in the defendant's exercise 
of proper care. Ibid. 

6. Carriers of Passengers-Station Platforms-Safety of Passenqers-Duty 
of Carrier.-One who is on the passenger platform of a railroad com- 
pany a t  its station with the purpose of becoming a passenger on its 
expected train is entitled to the protection due a passenger from dan- 
gerous conditions and usages there. Thowzas u. R. R., 494. 

7. Same-Wail Agents-NegZiqe+zce-hTotifying Government.-Where the 
mail agent on the trains of a railroad company has continuously 
failed to use a crane provided for taking mail therefrom while rapidly 
passing its station, but has habitually thrown the bags on the pas- 
senger platform, to the danger of the passengers thereon, knowledge of 
such conditions will be imputed to the company, and the failure of the 
company to duly notify the proper Government officials of this fact is 
its own negligence, for which i t  is liable in damages for a n  injury 
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to a passenger thereby prosirnately caused, and evidence that  the 
required notice hsd been given is for the defendant to introduce. Ibid. 

8. Carriers of Passe~cge?-s-~Teyli~je?~~e-ScI~edt~les-Local Agefit-Princi- 
pal and Agent.-The liability of the defendant railroad company in 
this case is held the result of the local agent misdirecting the plaintiff 
as to train schedules. T I l i t c  I;. B. R., 705. 

CARS. See Commerce, 1. 

CASE. See Appeal and Error, 3.3 

CERTIFICATES. See Corporations, 11 : Contracts, 15, 17. 

CERTIORARI. See Constitutional Law, 1 ;  Appeal and Error, 36, 40. 

CHARACTER. See Evidence, 13. 

CHILDREN. See Wills, 10, 16;  Dirorce, 4. 

CITIES AND TOWhTS. See Statutes, 1 ; Appeal and Error, 1 ; Municipal Cor- 
porations, 3, 6, 7, 8, 0,  11, 14, 1.5, 18, 19, 20;  Constitutional Law, 7. 

Clties a l ~ d  Towu~s-Strects -Adup? ae Possessio+rllaps-Trials-Evidence. 
Testimony that a map of a tonn  had hung for thirty years or more 
in the oflice of the register of deeds of the county and generally used, 
without evidence as to who had made it, by what authority, or that  the 
town had recognized i t  as  official, is incompetent to show, by omission, 
that  the street had not been made and used by the town, in an action 
against the town v7hereiu a citizen claims title by adverse possession. 
Whitc v. Edenton, 32. 

CITIZENSIIIP. See Removal of Causes, 1. 

CLAIJSANTS. See Partition, 1 : Irisnrance, 25. 

CLBI3IS. See Receivers, 1, 2 ;  Corporations, 14. 

CLERKS OF COURT. See Judgments, 19, 21;  Partition, 1. 

CLOUD ON TITLE. See Equity, 1, 6 :  Actions, 2.  

CODICILS. See needs and Conveyances, 5 ;  Wills, 7. 

COLLATERAL ATTACK. See Judgments, 4, 14, 21 ; Corporations, 17 ; State's 
Lands, 3. 

COLOR. See State's Lands, 4: Limitation of Actions, 6. 

COMUERCE. See Carriers of Goods, 2, 4, 9 ;  Telegraphs, 1 ;  Intoxicating 
Liquors, 1. 

Commerce-Federal Slattifcs--Crrrriers-Failure to Furnish Cars-Corn- 
Pnon I,au;-State Stat~ites-Cou?,ts-Jurisdictiolz.-The common-law 
and State statutory remedies of a shipper for damages upon the failure 
of a carrier to fnrnish cars to be used for interstate shipments a re  
not interfered with by the Federal statutes regulating interstate com- 
merce. and 31-1 action thereior may be maintained in the courts of the 
State. Smat t v. R. R.,  632. 

COMMINGLING OF GOODS. See Liens, 1. 
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CO~IMISSIONER. See DIunicipal Corporations, 17. 

COMMISSIONS. See Principal and Agent, 3. 

COMMON KNOWLEDGE. See Evidence, 10. 

COMMON LAW. See Commerce, I. 

COMPENSATION. See Public Officers, 4 ; Condemnation, 1 ; Partnership, 6. 

COMPLAINT. See Judgments, 16. 

CONPROMISE. See Accord and Satisfaction, 1; Insurance, 1. 

CONCTXSIVENESS. See Contracts, 15. 

CONDEMNATION. 
1. Condetnnatio?z-Con~pe~18atio?t-Constittt o z a l  Law-Btatutes.-A stat- 

ute for the relocation and construction of a public highway which 
provides that  "the jurors shall in considering the question of damages 
take into consideration the benefits t o  the landowner and shall render 
a verdict for such amount, if any, a s  the damages may exceed the 
benefits," awards just compensation to the owner upon striking the 
balance, and is constitutional. C'ampbelZ u. Comrs., 500. 

2. Same-Legislative Discretion.-The Legislature, in conferring the 
right of condemnation of lands for public use, may, in its discretion, 
and as  eompensation to the owner, require all  the benefits or a specified 
part of them, or forbid any of them to be assessed as  offsets against 
the damage. Ibid. 

3. Samc-Offset-BpecinI Advantages.-The defendant in condemnation 
proceedings, where the statute permits, is entitled to  offset against the 
value of the land taken and the owner's damage, if any, to the rest 
of the land, the benefits the plaintiff has derived by reason of the 
additional value, if any, of his tract of land caused by the special 
advantage thereto which is not general to  the other landowners. Ibid. 

CONDITIONS. See Insurance, 10; Judgments, 22, 24. 

CONDONATION. See Dirorce, 2. 

CONFIRMATION. See Sales, 1, 3. 

CONFLICT. See -4ppeal and Error, 14. 

CONFLICTING LAWS. See Venue, 5. 

CONGREGATIONS. See Limitation of Actions, 5. 

CONKECTING LINES. See Carriers of Goods, 2, 4, 7 

CONSENT. See Criminal Law, 1 : Appeal and Error, 12 ; Judgments, 13, 18 ; 
Insurance, 24 ; Trusts and Trustees, 3 ; Corporations, 20. 

CONSIDERATION. See Principal and Surety, 1 ; 'Statute of Frauds, 2 ; Con- 
tracts, 18. 21; Deeds and Conveyances, 20. 

CONSTITUTION, STATE. 
ART. 

I, secs. 11. 32. No special form in which to inform accused of charge 
against him, except i t  be by presentment o r  indictment. S. v. Car- 
pen,ter, 767. 
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ART. 

11, see. 14. A material amendment to an act allowing a county to pledge 
its credit for highway bonds must meet the constitutional require- 
ment;  and the intention of the commissioners is immaterial. Clay- 
well v. Cornrs., 657. 

11, see. 14. An amendment to a n  act allowing a county to pledge its credit 
does not destroy the validity of the act by not meeting the constitu- 
tional requirement, when it does not broaden the Enancial features, 
and the act itself has properly passed. Brown v. Conzrs., 598. 

11, sec. 29. Amendment prohibiting special acts with relation to highways 
does not exclude special acts to aid therein, o r  the authorization to 
counties to issue bonds for the purpose. Brozcn v. Conzrs., 598. 

IV, see. 1. Judgment lien is not prior to chattel mortgage lien on person- 
alty, prior registered. Hardware Co. a. Lexis, 290. 

V, see. 1. Counties, unauthorized by legislation, may not levy tax exceed- 
ing constitntional limit to provide sinking fund for highway bonds. 
i t  is otherwise as  to four months term of schools. Bennett v. Conws., 
625. 

VII, see. 7. Municipalities a re  under legislative control in contracting debts 
for necessary expenses. Szcindell v. Belhaveir, 1. 

VII, see. 7. Expenditures for rrection of d i ~ i d i n g  fences for township are  
not "necessary expenses." Archer v. Joyner, 76. 

VII, see. 14. Act permitting municipalities to pledge its credit for neces- 
sary expenses mast meet requirement as  to "aye" and "no" vote ; other- 
wise, charter provisions control. Cottrell v. Lenoir, 138. 

XI, sec. 7. Building a house for county home is recommended by this sec- 
tion and is a necessarr expense. Comrs. v. Spitzer, 147. 

S I I I ,  see. 2. The words, "in such manner as the law may prescribe," include 
the time in which constitutional amendments a re  to  be effective. 
Readk a. Durham, 668. 

S I I I ,  see. 3. Statute submitting proposed constitutional amendments in ac- 
cordance with election law of 1916, and Revisal, 5326, contemplates 
effectiveness of the act beyond that  on which votes are taken. Reade 
v. Durham, 668. 

CONSTITUTIONAL LAW. See Municipalities, 1 ; Health. 1 ; Mortgages, 7 ; 
Condemnation, 1 ; Drainage Districts, 3 ; Municipal Corporations, 1 ; 
Statutes, 2, 3 :  Husband and Wife, 3 ;  Koads and Highways, 1 ;  Indict- 
ment, 2. 

1. Constitutiotral Laic - Courts -- Appeal - dcqlticscence - Certiorari. - 
Where the statute establishing a recorder's court does not provide for 
a n  appeal, the remedy to obtain trial in the Superior Court is by 
certiorari; but where the case has been duly docketed therein and 
regularly set on the trial calendar for several succeeding terms with 
appellee's consent, he will lose his right to dismiss it  by his delay and 
acquiescence. Druq Co. v. R. R., 87. 

2. Constitz~tional Lau-Stntute~-Condifiolzs-Vofe of People-Mumici- 
palities-Elc~tion.v.-~% statute which authorizes a municipality to 
pledge its faith and credit or issue bonds for street improvements, re- 
quiring the approval of the roters, is constitutional, and becomes eEec- 
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tive and existent only when the roters have regularly and affirmatively 
passed thereon. Cottrcll v. Leyloir, 1.38. 

3. Cotrstit/itiot~al Law-Mlrir~cipal Corporatiot~s-Faith aizd Credit-Bonds 
-Several Readi?1(/s-Neccssarit~s-Legislation.-,4 legislative enact- 
ment aiithorizing n municipality to pledge its faith and credit, or issue 
bonds for improvements therein, is required bj- our Constitution, Art. 
11, see. 14, to have been read three sereral times in each branch of 
the Legislature, on three different days, whether for necessaries or 
otherwise, and a statute passed for such purposes without meeting 
these requirements is invalid. Ibid. 

4. ConsCitzctio?/al Lclc--Stat?lten-Vltnicipul Coiyoratiom-Faith and 
Credit-Bo1%ds-A~se~ssnze?zts--Col7ateral Bou&s.-Where a municipal- 
ity is authorized by statute to issue bonds for street improvements 
and to hypothecate therenTith assessment bonds from the adjoining 
property owners, made a lien on their lands, and assessed in certain 
proportions, the bonds of the municipality are regarded as  its separate 
aild independent bonds, although they may ultimately be paid out of 
the proceeds of the collateral or assessment bonds. Ibid. 

6. Cor~st~tutbo?ml Larc-Stalufes-Invalid Anzc~tdn~eitts-,'Mu~rioi~~alities- 
F a r t l ~  axd Credit.-Where a valid charter of a municipality authoriz- 
ing the issuance of its bonds has been subsequently amended with 
regard thereto, but upon condition that the proposition be submitted 
to the roters, which mas never done, and the Legislature attempts to 
pass a still later law amending the fornier act, but which has not 
been done in accordance with the requirements of Article 11, see. 14, 
of our Constitution, the later acts are of no efIect, leaving the charter 
of the town as  to these provisions open, under the terms of which 
the bonds may yet be issued. Ibid. 

6. Comtltutiowal Lazc-Jltrlir~nl Sales-Boi-tqayes-Eqz~ities-Courts.- 
Article IT', section 1, of our Constitution does not affect the rights of n 
prior lienor by a registered chattel mortgage in favor o'f a judgment 
creditor mho has sold t l ~ e  personal property by execution under a judg- 
ment subsequent to  the mortgage lien, or give the creditor a right to 
levy his eyecution instead of pursuing the equitable remedy. Hard- 
/care Co. 5. Lcujis, 290. 

6%. Constitulioxal La~o-~Iiz~~zi~ipaI C'orf~orations-Cities and Towns-Dis- 
crimination-Healtit-0rditza~tces.--An ordinance of a municipality 
passed under legislative authority, prohibiting the existence of hos- 
pitals, for pay, within a csrtain distance of dwellings therein, etc., 
is not objectionable as discriminative in faror  of strictly charitable 
institutions of this character, or class legislation prohibited by fonr- 
teenth amendment to the Federal Constitution. La.zr;remx u. Nisse~l, 
359. 

7. Coitstit/~ttoiml Ln7r-.'A?/c" ( ~ ~ t d  "Yo" Tiote-Roll-calZ Bills-Committee 
Amend?ne~its-Bo?tds-Strrt~tc~~.-~4 bill to authorize a county to issue 
bonds for highwax improvements, read and referred to a committee 
which reported a substitute for the original measure, with a slightly 
different caption and retaining the number of the original bill, and put 
upon its second and third readings, on separate days, with "aye" and 
"no" rote taken on each of them, duly entered, meets the require- 
ments of Article 11, section 14, of the Constitution. Brown v. Cornrs., 
508. 
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8. Constitutiolzal Law-Immaterial Amendments-Roll Ca2d"Aye" and 

"No" Vote--Bonds.-Where a bill authorizing a county to issue bonds 
for  highway improvements has passed both branches of the Legislature 
by a reading in each branch thereof on three separate days, with the 
"aye" and "no" vote duly taken and entered, except as  to  a n  amend- 
ment in the second branch, substituting the name of a commissioner, 
such amendment does not broaden the scope of the act or affect its 
financial feature, and the failure in the first branch to comply with 
Srticle 11, section 14, of the Constitution as  to roll calls and separate 
readings will not alone affect its validity. Ib id .  

9. Constitl~tional La 11;-Amendrncn ts- -Roads and Higkwags-Special Acts 
-Acts in Aid-Statutes.-The amendment of 1916 to our Constitu- 
tion, Art. 11, see. 29, prohibiting the passage by the General Assembly 
of local, private, or special acts "authorizing the laying out, opening, 
altering, maintaining, or discontinuing of highways, streets, or alleys," 
does not include within its meaning a n  act authorizing a county to 
issue bonds for the highways of a township, and requiring the levying 
of the tax to pay the principal thereof and interest thereon; such 
being in aid to the laying out, construction, etc., of the local highways 
and necessarily afforded by direct legislation, when the levy is in 
excess of the constitutional limitation. Ibid.  

10. Constitutional Latr-Inmliil Bonds-Rights of Purchasers-Deliveru.- 
Where bonds, invalid for want of constitutional authority, have been 
issued, the proposed purchasers may not set up a valid right to h a r e  
them delivered, under their agreement, as  bona fide purchasers for 
value, where nothing has been paid by them thereon. Benltett v. 
Cornrs., 6%. 

11. Legislattcre-Co?~stitutiollnl Lau-Atatutes-Arnendnzents-Bonds.-A 
material amendment made by one branch of the Legislature to a bill 
passed by the other, allowing a county to pledge its credit in issuing 
bonds for the improvement of the highways therein, must be con- 
curred in according to the requiremen,ts of Article 11, see. 14, of our 
Constitution, providing that i t  be read upon three separate days, with 
the roll call upon the second and third readings, for the act to be valid. 
Claywell v. Cornrs., 667. 

12. Same-Dependent Part.9--Unconslitzltional in Whole-Roads and High- 
zc-a?~s.--'CT.'here a bill is introduced in one branch of the Legislature 
to coordinate the road system, which provides for the issuance of 
bonds, the creation of main highways from the county seat, taking 
care of the existing debts of certain of the townships, and providing 
for a sinking fund, and amendments have been made by the other 
branch, withdrawing certain of the more wealthy and populous town- 
ships from its operation, or liability for the indebtedness to be created, 
except under condition reyiliring the approval of the voters, etc. : 
Held, the ainendnient is a material one, requiring for the validity of the 
act that  i t  be passed in accordance with the requirements of our Con- 
stitution, Article 11, see. I4 : and the principle upon which a valid 
portion of an act may be severed and independentIy upheld has no 
application to the facts of this case. Ibid. 

13. Co+zstitrctional Lnzc-Stnt/~tes-~'nco?~~~titz~tionnl i n  Part-Validity of 
Other Portion.-The principle upholding a constitutional pontion of a n  
act and declaring i t  unconstitntional in part prevails only when they 
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a r e  severable and distinct, and i t  clearly appears that the constitu- 
tional provisions ~~wulcl hare been enacted by the Legislature without 
the presence of the other. Ib id .  

14. Co?~ktittitiotzal La?6 - Lfyislatwe - Statutes - Autl~ority Covferred- 
!Pert.-The ~iilcol~stitntionality of the passage of a n  act allowing an 
issue of bonds for the creation and n~aintenance of the highways of a 
county is not affected by the purpose of the commissioners to act in 
such manner as to aroid the constitutionnl inhibition, the test being 
~ h e t h e r  the alithority conferred by the act was passed in accordance 
with the constitutional 1)rorisioa respecting the issuance of the bonds. 
Constitution, Art. 11, sec 14. Ib id .  

16. Coftstitutional Lc72.r - i~?z~l ldn%(~~%ts  - Statf~tes-Electiolrs-Approuad 
Prospective Effect.-137hile to amend the Constitution of the State it  
is necessary for the voters to approre the proposed amendments to be 
submitted to them, it  is likewise necessary to the validity of the elec- 
tion that the Legislature enact the proposition to amend into a statute 
by a three-fifths vote of each branch; and the constitutional provision 
that they be submitted "in such manner as  may be prescribed by law" 
iucludes within i t i  intent and meaning the time a t  which the amend- 
ments will be ebective. if approved. the Constitution being silent on 
this point. Constitution, Art. Xl I I ,  see. 2. Reade v. Durham, 668. 

16. Same-Govet itor-Rcsn7t Declared.-Gnder the general election laws of 
1916 the Hoard of St:tte Canrassers a re  not authorized to declare the 
result of an election for Gorernor, learing this to be done, under the 
provisions of Constitution, Art. 111, see. 3, by the Speaker of the 
House in the presence of a majority of both branches of the Legis- 
lature, then to be certified to the Secretary of State and incorporated 
into the organic law. with further provision of Revisal, see. 5326, a s  
to the time the I~egislatnre shall act, etc. ; and where a valid act 
submitting proposed constitutional amendments to the voters fixes 
a later date than the election for their effectiveness, and provides that  
the rote thereon be taken in accordalxe with the general election lan- 
of 1916, for Gorernor. which method has been complied with, the Con- 
stitution and statuteb contemplate that  the amendments shall take 
effect beyond the time fixed for  the election; and the fact that the 
ballots ]%*ere silent on this point mill not change the time from that  
declared by the act. Ib id .  

17. Constitutional La~c--~Z~r~r~~dmci~ts-Pi~ospect ive  Effect-Election-Bal- 
7o:s-I~~terprctafio11-Pt~rszrnrptiolt.-\V11ere proposed amendments to 
the Constitution, under a valid statute, hare  been submitted to the 
voters, the alnendnlents to take effect on a day after the time of the 
election, the facl that this provision by the Legislature did not appear 
nuon the ballots cast will not defeat the legislatire requirements, when 
it appears that it  was necessary for the roters to refer to the statute 
ill order to understand their ballots, and ample provision had been 
therein made and carried out to disseminate among the people, by 
printed matter, fnll information as to nature of the act and the time 
the amendments would go into effect. Ib id .  

15. Coizstitlitio??aZ La?(.-Siat~rfes-Legislative Interpretatiotl-Courts.- 
The courts \\-ill regard with deference a n  interpretation of the Con- 
stitution by the legislative branch of the State Government and in 
doubtful cases nil1 follow it, nnless plainly the wrong one. Ibid. 
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CONSTITUTIONAL LAW-Contiwfcrd. 
19. Constitutioi~aZ Laza-Statutes-Police Powers-MunicipaZ Corporations 

-Watemheds.-Chapter 36. Laws 1813, requiring the owners of land 
to remove treetops, boughs and laps, etc., within 400 feet of the boun- 
dary line of a municipal watershed, left from cutting timber thereon, 
"so as to prerent the spread of fire from such cut-over area and the 
consequent damage to such m-atershed," making its violation a misde- 
meanor, falls within the police powers of the State, within its legisla- 
tire discretion, and not within the inhibition of the XIVth amendment 
to the Federal Constitution as  to due process of law and a denial of 
the equal protection of the lam. S. ti. Perleu, 783. 

20. Co11stitutio~?al Law-Statutes-Ittte?pretations.-A statute mill not be 
declared unconstitutional by the courts unless it  clearly appears to be 
in conflict with the organic law, and such conclusion is unavoidable 
after removing every reasonable doubt as to its incompatibilit~ with 
the Constitution. Ibid. 

21. Coi~ctifutiouaZ La%('-Sfntll:c.r.-Plcdgc-Representation of 0zonersl~ip.- 
R e ~ i s a l ,  sec. 3434, making it  a misdemeanor for a party representing 
in writing his ownership of certain property and therein agreeing to 
apply the same to a debt then created, and failing to  apply the prop- 
erty so pledged accordingly. is constitutional and ~ ~ a l i d .  8. v. Jlooney, 
798. 

22. Satt%e-Indictment-La?zr/?ioye of Stc~tute-3lotiol~ to QnasA.-In an in- 
dictment under a statute creating the offense, the essential words 
creating the offense must be given, and when the terms used have 
acquired a technical significance, for which there is no just equimlent, 
such words must be given with exactness; and where a n  indictment 
is drawn under R e ~ i s a l ,  see. 3434, i t  should charge the written repre- 
sentation of existent o~vnership or wages earned, etc., and that the 
~ ~ r i t i n g  contained an agreement to apply them, etc., for in thus failing 
to follow the written terms employed in the statute the indictment is 
fatally defective, and should he quashed. Ibid. 

POSSTITUTIONAL LI&fIT,4TIOKS. See Counties, 1. 

CONTENTIOKS. See Instructions, 6 ;  Appeal and Error, 43, 49. 

CONTINGEST INTERESTS. See Corporations, 5 ; Statute of Limitations, 1. 

CONTIxGEST LIMITATIONS. See Wills, 2 ;  Estates, 2. 

CONTINGEST KEJIAINDERS. See Wills, 12. 

CONTIStTANCE OF CA4SE. See Judgments, 15. 

COSTRACTS. See Xunicipal Corporations, 1, 12, 14 ;  Mortgages, 3 : Deeds 
and Conveyances, 2, 12, 17, 18 ; Equity, 4 ; Vendor and Purchaser, 1, 2 ; 
Receivers, 2 :  Judgments, 1, 16, 18:  Railroads, 3 ;  Master and Serrant, 
15. 16 ; Parties, 1 : Fhiclence, 6 : Corporations, 10 ; Insurance, 17 ; Plead- 
ings, 5 ;  Indebitatus Assumpsit, 1 ;  Bills and Notes, 7 ;  Landlord and 
Tenant, 1. 

1. Coutrnrta,  Exec'utor~/-lri~plicrl Promtee-Xf~tzlaZ R~ghts.--Parties to a n  
esecutorg contract for the performance of some act to be done in the 
future impliedly promise not to do anything to the harm or the preju- 
dice of the other inconsistent with their contractual relations ; and the 
promisee has a n  inchoate right to the enforcement of his bargain, 
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COXTRACTS-Continz~ed. 
which becomes conlplete when the time for such performance arrives 
and the prornisor prevents it. Xd~caids v. Proctor, 41. 

2. Sa1ne-Reui1~1lciation--Xig71Is of Action.-Where the promisor of an 
executory contract announces to the promisee that he will not perform 
the conditions or pay the agreed consideration for the promisee's per- 
formance of his part thereunder assumed, and the renunciation is 
positive, distinct. and uneqiiivocal, the proniisee may regard the con- 
tract as breached and immediately bring suit for damages therefrom 
arising. I b i d .  

3. Xartzc-T~rals-Evidence-Sons~trt.-In an action for damages arising 
from defendants' alleqed renunciation of their contract, whereunder 
the plaintiff was to cnt their timber a t  a stipuIated price, evidence is 
insufficient of an unequivocal renunciation n7hich tends only to shon 
that  the defendants instrncted the plaintiff to stop cutting the timber, 
which plaintift relused to do, and n a s  then told to shut donn cutting 
for a Sex days, until they returned and let him lmow; that the plain- 
tiff did so, and not heariag again from the defendants, began sawing 
for other parties. In this case it appears that plaintiff was operating 
a t  a loss and was indebied to the defendants a t  the time of the alleged 
breach. Ibzd. 

4 Conttacts, Bsecuto~ )/--Cuttitla Ttnlbei--Rcnctrcciation-Options-Eci- 
dcnce.-An option given on defendants' lands  hereon the plaintiff 
was cutting their timber under a contract with them is not of itself 
a renunciation by the defendants of their contract that will justify 
the plaintiff in stopp~ng the performance of his obligation thereunder 
and w e  for damages he claims to ha\-e sustained by reason of the 
alleged breach thereof by the defendants, unless it appears that the 
optionee has availed himself of the p r ~ ~ i l e g e  of purchase, has acquired 
tlie title, or in some n a y  the plaintiff has been thereby prevented from 
performance of his part of the contract. I b i d .  

5 Co~rt~acts-1P~~rt~~i-I1~1e1-pt~~tatiot1-I~rte)it.-The courts \i7ill consider 
a written contract as  a n hole. where the mriting admits of interpreta- 
tlon, in order to ar1.i~ e nt tlie intent of the parties, and will give el ery 
part thereof its legitimate effect. L o c ~ s  o. J f a ~ ,  100 

6. h'anzc -Drai~rnc/c Drsf? frts--I':~tiizol?c?-"Dismissed."-TVhere in view 
of establishing a drainage district under the statute, the petitioners 
enter into a written contract with a surveyor, for his services req~iired 
thereunder, that he should be paid "out of the first proceeds from the 
sale of drainage bonds," but that should tlie action to establish the 
district be "dismissed." a cert:lin leas sum should be paid out of the 
funds of the getiticners, and the proceedings are regularly prosecuted, 
but dismissed by the clerk, from m7hich no appeal xvas taken: Held, 
the use of the nord "dismiwed," without qualification, includes the 
dislnissnl thereof hy the clerk IT-ithin its intent; and the amount stipu- 
lated in that event only is recoverable against the petitioners and the 
sureties on their bond I h i d .  

7. Coirtrarls-Par01 E'vtdcircc-Drrds a11r7 C o ~ i c e ~ n ~ ~ c c s - P ~ - i ~ ~ c i p a l  and 
Aqrnt-Escrow-Statute of F~n?tds.-Where the vendor of lands has 
executed a deed recitinq the consideration and expressed in conformity 
with a parol contract of bale theretofore made, and has g i ~ e n  the 
deed to his agent to be delivered upon payment of the agreed lmrchase 
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price, it is a sufficient writing within the meaning of the statute of 
frauds. 'Vivso+z zj. Puql~,  lS9. 

8. Col~tracts-Traycring-Bills arld Aoics-Cozwts.-A note given for 
niargins upon an illegal contract for cotton futures, without intention 
of dellrery of the cot~on,  cannot be collected by suit in  our courts, and 
the promisor's repeated promise to pay it  cannot impart any validity 
to it. Orvis v. Halt, 231. 

9. Coictracts-Cr~rr&lr~al Larr-Ntat~~tes-Busirzess-Assunzed Sanaa.-The 
law of 1913, chapter 77, making i t  punishable as  a misdemeanor for 
a person to conduct his business under a n  assumed name, without 
filing a certificate with the clerk of the court of the county, etc., giving 
the name of the business and the full name or names, with post office 
address of the persons owning or conducting the same, etc., n a s  en- 
acted as a police regdation to protect the general public from fraud 
and imposition, and a person violating the same may not enforce a 
contract in our courts made in the course of such business, though 
the statute does not expressly invalidate such transactions. Courtuley 
v Pai lxr ,  479. 

10 Sn?iic~-I~i Pni i  Deltcfo-One who is conducting a business under an 
asbunled name in violation of our statute is not 212 part delicto with 
another who has conrracted v-ith him in the course of such business, 
so as to permit a recovery on the contract therein by the one 1-iolating 
the law Ihzd .  

11. Cont~ acts - Crmai~tul I,a~c-- Gfulictes - Bttstiiess - Assumed Xame- 
Qiccc~ttut~c Xei'tczt-Da~~zac/es.-Onr statnte prohibiting the conduct of a 
business under an asslumed ~ a n i e  1% ithout complying with certain con- 
clltions malies the transactionq crilninal, and the one piolating the law 
niay not recover, as upon a quantum mei-uit, for breach by another 
of a contract made with him in the course of the unlawful conduct of 
the business. Ibzd .  

12. Coi1t?urt-T~i~~ber--ds8i~?1zpsif.-Ti7,~here the plaintiff and defendant had 
entered into a contract for the latter to cut timber upon the lands of 
the former, a ~ i d  thereupon the defendant had entered upon and cut 
tlmber from the lands, he is liable upon a grtnsi or implied assumpsit 
to pay the reasonable worth of the timber which he had cut and re- 
tained. Ollis 2; F r l r i ~ i t ~ r ~  CO., 542. 

13. Coistincts, li~tcrl~t~etatiorl-1tztent.-In construing a written contract, 
technical rules gi\ t place to the intention of the parties gathered from 
the language nscd, arrived a t  by transposing sentences when necessary 
and disregarding wo~cls without distinct meaning; and where tmo 
conflicting constructions may be reached, the one upholding the valid- 
ity of the contract ~vill  be adopted: and in case of ambiguity, the 
words employed are taken most strongly against the party using them, 
and the facts evistine a t  the time ma7 be used as a "key" to the mean- 
ing of the contract. Edicards v. I N S .  Co., 614. 

14. Sar~z~-Ii~si~~~n~tie-Ass~~/i~mc~zt.~.-An assignment of an annuity policy 
for the security of a debt, payable to the wife, should she s u r ~ i v e  her 
husband. or to the latter, the insured, should he survive his wife, 
reading, "I, W. J. E. and I<. E. E., do hereby assign," etc. . . . "The 
object and extent of this assignment is to secure the said assignee 
against any and all indebtedness that  I may be owing to him or his 
estate a t  my death" : Held, t h ~  use of the expressions, "I may owe," 
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"at my death," would indicate that the debt was that of both the 
assignors; but the fact that  the husband n-as a railroad promoter and 
mas and continued to be indebted to the assignee, and the wife never 
was, when considered, mill affect the interpretation of the instrument, 
so that the intent thereof mill be ascertained a s  securing the obliga- 
tion of the h~lsband only. Ibzd.  

15. Col?tmcts-B~~ildi?zg.r-Architects-Fillal Certificate-Co?zclusiveness.- 
Where a final certificate of the architect has been given, which by ex- 
press terms of the contract is made conclusive that  the building has 
been completed in accordance therewith, i t  is not afterwards open 
to the architect or the builder to withdraw it  or to question or impeach 
i t  as  to observable defects, or those which were or could have been 
discovered by the architect in the proper performance of his duties, 
except in cases of fraud or mistake so palpable as  to indicate bad 
faith or gross neglect. C h e n ~ i c u l  Co. ?;. O ' B r i e n ,  618. 

16. Sa~~1e--~4c/recrtte?~ts-Fra1~d-E?;idct1rr.-\Vl1ere i t  appears that the 
owner of the building and his contractor have agreed that the former 
would pay the latter the balance due upon his contract upon the latter 
making certain alterations, an objection is untenable that the certifi- 
cate was given the contractor by the architect without examination, 
before the building x a s  completed, and that i t  was fraudulent in law. 
I b i d .  

17. Corttracts-Buildings-Arc11 i t rc t s -Cwt i f i ca te s  - Guarantee-Interpl-e- 
tation.-Where a builder's contract prorides that the architect's final 
certificate shall be conclusive that the contractor had complied with 
the terms thereof, with a guarantee clause that he make good all de- 
fects, etc.. in riolotion of his contract, arising or discorered in his work 
a t  anp time within two pears, and no certificate shall be construed 
to relieve the contractor from his obligation to make good such de- 
fects : IleZd, construing the contract as  a whole, the guarantee clause 
refers to defects appearing after the completion of the buildinq. which 
n e r e  not observable a t  the time the final certificate was given. I b i d .  

18. C0?1tm~t~-C0~1~i~lCratiov---3~1~~11m P a c t t i n - S h e r i f f s  -Pr inc ipa l  a n d  
S t c ? ~ e t ~ l - J ~ ~ d g ? i ~ ~ ~ ~ t . ~ , - R e ~ ~ ~ b l ( ~ ,  an agreement between the county offi- 
cials and the sureties on the bond of a defaulting sheriff in settling 
his taxes, against whom judgment has been rendered, that execution 
thereunder should not issue within a year, is without consideration 
moving to the county, 2nd being iilrd~cn?, pactz tm,  is unenforcible 
Clr eroh-ee Countrj ?;. Jlc.ronc?/, 6.53. 

19. Co?7tmct.~-Irztwprctatio?1-.4~~n11lnzo1t.-TT~here the parties to a written 
contract, upon consideration, thereafter enter into a written agreement 
respecting the same subject-matter, ~ ~ i t h o u t  allegation of omission, 
fraud, or mistake, their rights  ill depend upon the construction of the 
instruments as written. Pniitlr v. PI-i tr lrard,  719. 

20. Sanze-Tric~ls-E2:idc?ice.-TT'l~ere the controversy is over the right of 
the parties to a lien by judgment against another, and it appears by 
written contract or agreement that the plaintiff had, for a considera- 
tion, sold and transferred his rights thereto to the defendant. and 
subsequently the defendant by another written agreement, upon con- 
sideration. surrendered and annulled the first agreement. i t  is Held, 
that  upon the contracts in evidence the plaintiff is entitled to a rerdict. 
I b i d .  
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CONTRACTS-Continued. 
21. Corttmcts-E~tension of Time--Co??sideratioll-Estoppel.-An exten- 

sion of time granted a debtor is a sufficient consideration between the 
parties to support a new contract with reference to the same subject- 
matter :  and upon the acceptance of the terms of the debtor, he may 
not thereafter question its validity for lack of consideration. Ibid. 

CONTRACTS TO CONVEY. See Husband and Wife, 1. 

CONTRIRUTIOK. See Eguitp, 8. 

CONTRIRUTORT NEGLIGEKCE. See Instructions, 2 ;  Master and Servant, 
5 ; Municipal Corporations, 5 .  

Contributory Ivegligcnce-Evideflce-Bztrdelz of Proof-Trials-Nonsuit.- 
Revisal, see. 483, places the burden of proof on defendant to show con- 
tributory negligence by the preponderance of the evidence, and de- 
fendant's motion to nonsuit on this i swe  should not be granted unless 
it  appears from the plaintiff's evidence that the plaintiff contributed 
to his own injury as  the proximate cause thereof. Smith 0. Electric 
R. R.. 489. 

CONTROVERSY. See Removal of Causes. 1. 

COXVERSION. See Statute of Limitations, 1. 

CONTICTIOX. See Indictment, 1. 

COPIES. See Criminal Law, 7. 

CORPORATION COBIRIISSION. See Judgments, 18 ; Railroads, 3. 

CORPORATIONS. See Deeds and Conveyances, 9 ;  Evidence, 3 ;  Receivers, 
1, 2, 3, 4 ;  Statute of Limitations, 1; Insurance, 18; Banks and BanB- 
ing, 4, 5.  

1. Corporations-Torts-Prtncipal and Agent-Respondeat Superior.- 
Corporations a re  held liable for negligent or malicious torts com- 
mitted by their agents in the course or scope of their employment, or 
therein directed to be done; and when such conduct constitutes an 
actionable wrong, the corporation principal, as in other cases of prin- 
cipal and agent, is liable, not only for the act itself, but for the ways 
and means in the performance thereof by the aqent. Alzge v. Wood- 
 me^, 33. 

2. Snnze-Ircsurance-Frat~r??aZ Or-ders-Iaitiation-Rituals-Damages.- 
Where an incorporated fraternal order does an insurance business as a 
principal or controlling feature, with branch or subordinate lodges 
through which members are  admitted under an initiation or ceremony 
as  prescribed by a ritual from the sovereign lodge, the latter is re- 
garded as  a principal, nothing else appearing, operating through the 
subordinate lodges, as  its agents; and where, as  a part  of this initia- 
tion ceremonF, an applicant for membership is led blindfolded in a 
room, and told that as a test of his strength, he must pull upon a lever 
of a certain machine upon which he is placed, which results in his 
serious damage from a shock of elwtricity, throwing him upon the 
floor, etc.: Held, the tort of the subordinate lodge will be imputed 
to the sovereign one, and the latter will be held answerable for the 
damage proximately caused. Ibid. 
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C O R P O R S T I O X S - - C ~ ? I ~ ~ ~ L Z L C ~ .  
3. Sa~ize-Trials-Evzde,zce-Burdcn of Proof.-Where it  is made to ap- 

year that a SOT ereign lodge is liable for the negligence or malicious 
torts of a subordinate lodge, causing serious damage to an applicant 
lor  membership while undergoing a prescribed ritual, evidence which 
takes the case Lrom without the rule, or tends to show that they were 
not prescribed by the ritual, or consent given, or of which the de- 
fendant has peculiar linon ledge, and relevant to the defense, should be 
sho~vn by it. Ibid. 

4. Corporatto11~-Ezidencc of li~corporntzo~z.-Testimony of a witness to 
the fact of incorporation of a party to the action is prima facie evi- 
dence of such fact, and sufficient. Pteel Co. v. Ford. 195. 

6. Corporatiorr - Shams - Trni~sfcr - T'rusfs - Rzghts of Slzarekolders- 
Xotiee--Eiecxtors aild 1dinz:tistrators--Conti1~gent Interests.-Offi- 
cials of a corporation upon whose books its shares are transferable 
act as  trustees for the shareholders, and as such owe them the duty of 
evercising care 2nd diligence therein; and where such transfer has 
been made a t  the instance of all executor to a devisee owning a con- 
tingent interest, with limitation over, the officials of the company mak- 
ing the transfer and issuing the shares thereon. and their successors, 
are  fixed with linowledge both of the terms-of the will and the fact 
that it was not done in the proper course of administration, ~vhich 
I i~~onledge is imputed to the corporation : and the corporation is 
liable to the ulterior owner, upon the happening of the contingency, 
for the value of the shares thtw n.rongfullp transferred Baker 9. 

R. R.. 36.7. 
6. Coi poratznl?~ - Stockholders -- 12esol11tio~zs-Individz1a3 Liability.-The 

minutes of a specially called meeting of the stockholders, showing 
only that a motion had been duly made for the stockholders to assume 
the debts of the corporation beyond its assets, is not sufficient evidence 
that it had been ~~otec l  upon or carried. Asbuly 5. 3fauney, 4.54. 

7. Savze-Spectnl A$fcetinr/cs-Sot~c'e.-Notice of a specially called meeting 
of the stockholders of a mercantile corporation, stating as its object 
the fixinq of the ralue of its merchandise in view of closing out an un- 
profitable enterpriw, limits the scope of the meeting to this special 
purpoqe, and 17-ill not bind an absent stockholder, -rho had received 
thp notice, to a resolution attempting to fix individual liability among 
them: and such action will be void unless all the members of the cor- 
poration are present or give their consent, or they thereafter ratify it. 
Ibid. 

8. Corporntio11.s-81~~1~-cltoldcrs-Rcsolzrtios -Individual Liabilify. - Ac- 
tion hy the stocliholders to assume personal liability for the debts 
of a corporation is not a corporate act, but a personal one to each 
of them, dependent upon the agreement by them al l :  and where a 
general resolution of this character is passed by a majority of them, 
it  is not binding upon those present nhen those absent refuse to con- 
sent thereto. Ibid. 

9. Corporations-S1ta1-elioldcrs-Jicetings - Resoltitions - Indiwzdual Lia- 
bilit?l-Principa7 and Burn-Ntnt~cte of Frauds.-Where the share- 
holders of a corporation have passed a resolution attempting to fix 
individual liability among themselves for the corporation's debts, and 
one of them has signed the minutes in the capacity of secretary, his 
signing is not, in effect, a corporate act, and he will not be regarded 
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as the duly authorized agent for the shareholders within the meaning 
of the statute of frauds. IWd. 

10. Barite-Co?ltrncts--Parties.-m'l~ere the secretary of a meeting of the 
shareholders of a corporation signs the minutes of the meeting con- 
taining a resolution attempting to fix individual liability among them, 
and afterwards sues on a corporate debt which he has paid and upon 
which he was secondarily liable, claiming in subrogation, he mill not 
be considered as  the duly authorized agent of the other shareholders 
TI-ithia the meaning of the statute of frauds, upon the principle that 
one of the parties to the vriting required may not be the agent of 
the other who is sought to he bound therewith. Ibtd. 

11. Corpo?ntrons-Sr~bs(~riptzo~1 Lists-App7ication for Certificate-Evidence 
-Xrthod of Pu?lnwnt.-Where some of the subscribers to the capital 
stock of a proposed corporation, upon agreement Tith the others to 
act for them, sign the application for the certificate apportioning the 
capital stock equally among the incorporators, the application for the 
certificate is the only subscription to the capital stock, and the sub- 
scription list theretofore taken is only evidence of the method of pay- 
ments to be made, and is not objectionable on the ground that  i t  raried 
the application upon which the charter mas later obtained. Drug Co. 
v. Drug Co., 502. 

12. flame - Rec~ivers  -- Cnpnid Balalzce -- Incorporation Credits.-Where 
some of the subscrib~rs to the capital stock of a proposed corporation 
sign an application for the certificate apportioning the capital stock 
among themselves, under agreement with the other subscribers that  
they. in so doing, should act for them all, and the corporation, accord- 
ingly formed, accepts the subscription list as an asset and collects from 
the other subscribers thereon, jn an action by the receiver to recorer 
of the incorporators the unpaid balance of their subscription, it  is 
Held, that the receiver in seeliing to enforce the equity arising from 
the doctrine that such balance is in the nature of a trust fund for the 
creditors' benefit is required to do equity, and therein the incorporators 
a re  entitled as  a credit not only to what they may hare paid on their 
o ~ m  subscriptions, but also snch sums as  the other subscribers may 
hare paid. Ibid. 

13. Co~po? ation r - Subscriptions - Secret Agreement-Receivers-Cnpaid 
Ba7n)icr.-Subject to lienors, in accordance with their priorities, the 
unpaid subscriptions to the capital stoclr of a corporation are  to be 
collected and held in the natnre of a trust fund for the creditors and 
other stockholders; and where suit is brought for them by the receirer 
of a n  insolvent corporation, an incorporator may not vary the written 
terms of his subscription by showing a secret agreement whereby he 
was only required to take a lesc: amount of the shares. Ibid. 

14. Co?~porutions-1tbsolccnc11--Clipaid Zjalanee-Azcbscribers-CEaims-Off- 
sets.-A shareholder of :% corporation, since having become insolvent, 
and in the hands of a receirer, cannot offset, as  against his unpaid bal- 
ance due upon his shares, a debt alleged to be dne him by the corpora- 
tion. Ibid. 

15. C o r p o r n t i o ? t s - I n s o l ? j e ~ ~ c ? j - S 7 ~ b s c r i p t i o n  Balance-Other Sub- 
scriptions.-Where a subscriber to the capital stock of a corporation 
is sued by the receiver of the corporation, having become insolvent, 
for an unpaid balance on his subscription, such sums as he may have 
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CORPORATIONS-Co?iti,Izted. 
paid on the subscription of others will not be a l l o ~ e d  him as a credit 
on his own subscription. Ibid. 

16. Forecgn C'orporatio~rs-C'orporate Polcers-Busi~~ess in Home Btate-Ac- 
tions-Defenses.-A corporation incorporated in another State with 
authority to conduct business here, which has complied with our 
statutes, is not deprived of its right to maintain an action in our 
courts solely because its c l~arter  did not authorize it  to do business 
in the State of its incorporation. Xining Co. 1;. Lzmber Co., 593. 

17. Foreig?~ Corpol-at?o?ls-Corporate Pozoers-Quo Tfarranto-Collateral 
Attack.-The right of a foreiqn corporation to do business in this 
State under its charter may only be atfacked by quo u;arra?lto with 
leare of the Attorney-General. Ibid. 

18. Co~po~~atio?is-Rereive7-s-L)iz'zdends-Statutes.-fle?nble, Laws 1915, 
ch. 137, amending Lams 1913, ch. 145, by the inconsistency of the 
pro~isions repeals the former law as  to grounds for dissolution of a 
corporation not pajing dividends for six years, upon motion of one 
owning one-fifth or more of its capital stock, so as  to make the disso- 
lution of the corporatio~l depend upon the petition of 10 per cent of the 
stocBholders, n-hen the dividend has not been declared on its common 
stock for ten years. 1Vlnstend z'. Ileame, 606. 

19 Same-IZemedial Statutcr-Xajontg Btock-Abuse of Power.-Chapter 
137. L a n s  1913, 3s to a receirership of a corporation, upon petition 
of a one-fifth interest in its shares, n hich has not paid a dividend in 
six years, is a remedial statute, and intended to remedy an abuse of 
p o r e r  by the majority shareholders by a suspension of dividends, a 
method a t  times resorted to to freeze out minority holders or depress 
the market value of the shares. Ibid. 

20. Sarnc--Co?ise?zt-Estoppcl --Where a stockholder in a corporation has 
actively participated in its management and consented to the increase 
in its capital stock from the earnings of a profitable concern, which 
has proven decidedly advantageous, he is thereafter estopped to assert 
the right given a holder of a certain amount of the stock to throw the 
corporation into a receiver's hands for nonpayment of dividends within 
a certain period. Ibid. 

21. Co~porntio~~s-lienite-Statcbt~s-DPerls and Co??z;eyances-Fraz4d.-Re- 
~ i s a l ,  sec. 422, is for the purpose of determining the residence of do- 
mestic corporations, and does not affect the question of the venue of 
a n  action in the nature of a creditors' bill to set aside a husband's deed 
to his land to his wife alleged to be fraud of the creditors' rights. 
TVoford 2;. IIampton, 086. 

CORRECTION. See Judgments, ,; ; Appeal and Error, 16. 

CORROBORATTVE. See Criminal Law, 2. 

COSTS. See Accord and Satibfaction, 2 ;  Recorder's Court, 1. 

COTTON FTJTURES. See Instructions, 3. 

COUSTIES. See Mortgages, 4 ; Actions, 1 : 3Iunicipalities, 1 : Sheriffs, 1 ; 
.Tudgments, 21. \ 

1. Counties - Highzca f~s-Taration-Col~stitutional Limitation-Statutes. 
Without special legislation, a county may not authorize a levy of tax, 
exceeding the constitutional limitation upon the poll or property, to 
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provide for a sinking fund to pay the principal and interest on bonds 
to be issued by i t  for highway purposes. Constitution, Art. V, see. 1. 
I t  is otherwise as to a four months period of public schools required 
by Article IX, see. 3, of the Constitution. Bennett v. Comrs., 625. 

2. Same-Bondx-Special Acts.-When the county commissioners have 
power to contract a debt or to provide for a valid debt already con- 
tracted, they may, in the exercise of good business prudence, issue 
county bonds in e%-idence of the obligation; but this may be done only 
in subservance of the constitutional limitation upon the right to tax 
the polls and property of its inhabitants, when no special legislative 
authority has been given. Constitution, Art. V, see. 1. Ibid. 

3. Same-Scheme of Taxation-Cov~stitzitionaZ in  Part-Sinking Pund.- 
Provisions of a county pledging its faith and credit to the issuance of 
bonds for highway purposes in a large amount, creating a sinking 
fund for the payment of the principal and interest, to each successive 
holder, with covenant that a n  annual tax shall be continuously levied 
for those purposes, and i t  appears that  this stipulation is in  excess of 
the constitutional limitation, Art. V, see. 1, these conditions a re  mu- 
tually dependent upon each other and form a n  entire scheme for the 
purpose of the issuance; and the whole act will be declared invalid, 
as  not coming within the principle upon which a valid portion of an 
act may be upheld and its unconstitutional features declared void. 
Ibid. 

4. Same-General Acts.-Subsection 27, section 1318 of the Revisal, con- 
ferring on county commissioners the power to borrow money for the 
necessary expenses of the county and provide for its payment, with 
interest, in periodical installments, comes within the terms of the sec- 
tion in the general enumeration of the powers conferred for  ordinary 
governmental purposes, and is not such special enactment as  to enable 
a county, coming within its terms, to levy a tax for highway purposes 
exceeding the limitation imposed by the Constitution, Art. V, see. 1, 
or to issue bonds and provide a sinking fund for  the payment of the 
principal and interest thereof. Ibid. 

5. Sarne-Annual Ta%atio~-Legislative Control.-Chapter 581, Laws 1899, 
applying to certain counties, providing for the construction, improve- 
ment, and repairing the public roads by current taxation, annually 
levied, contains no authority to levy a tax for paying interest or pro- 
viding for a sinking fund for the same, and is repealable or amendable 
by each Legislature, and can of itself afford no authority to a county, 
coming within its provisions to issue bonds for road purposes in a 
large amount, necessitating a tau in excess of the constitutional limi- 
tation, which the Legislatu~c could not control by repeal or otherwise. 
Ibid. 

COURSE AND DISTANCE. See Deeds and Conveyances, 21. 

COURTS. See Instructions, I ;  Deeds and Conveyances, 3 ;  Pleadings, 1, 4 ;  
Plea in Bar, 1 ; Constitutional Law, 1 ; Jurors, 1, 4 ;  Master and Serv- 
ant, 11 ; Contracts, S ; Divorce, 3 ; Constitutional Law, 6, 18 ; Receivers, 
1 ;  Judgments, 16, 19, 23; Statutes, 9 ;  Appeal and Error, 20, 42, 43; 
Municipal Corporations, 9 ; Wills, 14 ; Railroads, 3 ; Sales, 4 ; Commerce, 
1 ; Insurance, 25 ; Issues, 3 ; Venire, 1 ; Criminal Law, 6. 

1. Cot~rtsJurisdictiol2-Appeal-Contingent Interests-Sale-Statutes.- 
Lands subject to  contingent limitations may be sold by order of the 
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judge of the Superior Court in term, on appeal in proceedings in par- 
tition improperly brought before the clerk, by retaining jurisdiction 
for the purpose of settling the controversy. Revisal, secs. 1590, 614. 
Ryder v. Oates, 569. 

2. Cozirts-Recall of Ii'itness-Discretiogz-AppeaZ and Error.-The per- 
mission by the court for a party to recall a witness who has already 
testified is within the sound discretion of the trial court, and is not 
reviewable on appeal unless i t  has been grossly abused. House v. 
Boyd, 701. 

3. Courts - Proccedings - Preswzptions - Regularity-Habeas Corpus.- 
Proceedings before a court of competent jurisdiction will be presumed 
to be regular and valid, unless upon their face they plainly appear to 
be void; and when they do not so appear, they are  not subject to re- 
view in habeas corpus proceedings. S .  v. Uurrbette, 734. 

4. Rame - Jurisdiction -Suspended Judgment -Intoxicating Liquors - 
Judge-Senteirce.-The rule that  the proceedings of a court of compe- 
tent jurisdiction a r e  not reviewable in habeas corpus proceedings does 
not apply when it  appears that  the justice before whom the case had 
been determined had convicted the applicant of violating the prohibi- 
tion law, suspended jndgment upon condition of good behavior, and 
ordered the execution of the sentence and the arrest of the defendant 
in proceedings privately had in his oftice, and not in open court, as  
the Iaw requires. Ibrd. 

5. Cozwts - Jzcrzsdiction - Statzhtes-Discretionary-Transfer of Causes- 
Removal of Causes.-Where a statute creating a county court gives 
it "final original" jurisdiction over certain criminal offenses, and also 
authority to transfer the trial of them to the Superior Court when 
the trial judge deems i t  proper that  a particular case should be tried 
there, the act should be construed as  a whole, and, so construed, i t  is 
Held, that the authority of the trial judge to transfer the particular 
cause is not in conflict with the other part  of the act, and in such in- 
stances the Superior Court thereby acquires jurisdiction. As to the 
validity of a transfer of a case from the Superior Court to the county 
court under authority of the same statute, quere. S. v. Burnett, 750. 

6. Courts-Criminal Larm7Tudgment Suspended-Execution Suspended- 
Good Behaoior.-Where conviction is had in a municipal court for 
violating the prohibition l a m ,  and the defendant sentenced to a fine 
and imprisonment, execution against the person not to issue within 
two years on condition that the defendant should not again violate 
them, the question as  to whether there was a technical suspension of 
the judgment or execution is immaterial as  affecting the right of the 
court to pass upon the fact of a further violation of the laws, and order 
the execution of the sentence. S. v. Greer, 759. 

7. Courts4udqrnent  Suspended--Good Behavior-Execution of Sentence 
-Discretion--Trial by Jur?j-Appeal and Error.-Where judgment in 
a criminal action conditioned upon good behavior is suspended and not 
appealed from, subsequent proceedings to determine whether the de- 
fendant has complied with these conditions are  addressed to the 
reasonable discretion of the trial judge, and not reviewable on appeal 
unless such discretion has manifestly been grossly abused; and where 
the defendant has again been tried and convicted of the same offense, 
before a municipal court, and thereupon the court orders the execu- 
tion of the former sentence, the fact that  on appeal the defendant 
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was acquitted by the jury of the second offense has no effect upon the 
principle stated. Ibid. 

COURT'S DISCRETION. See Sales, 1 : Appeal and Error, 12, 13, 14. 

CREDITORS. See Partnership, 2 ; Judgments, 13 ; Trusts and Trustees, 2. 

CREDITORS' BILL. See Venue, 7 .  

CREDITS. See Corporations, 12. 

CRIM1NA4L ACTIONS. See D/Ialicions Prosecution, 4. 

CRINIXAL LAW. See Contracts, 9, 1 1 ;  Judgments, 2 2 ;  Appeal and Error, 
40 ; Embezzlement, 1, 2 ; Courts, 6 ; Intoxicating Liquors, 3 ; Indictment, 
2 ; Instructions, 8. 

1.  Grirr~i~ial Law-Consent-Darnnges.--xo consent of the party injured 
will bar a prosecution or prevent a civil recovery for acts causing 
damage which involve a breach of the criminal law. Anqe v. Wood- 
men, 33. 

2. Crin~inrrl Lazr-Pol-nicatiorr and Adf~ltery-Evidence-Tzoo Years-Cor- 
l-obomtive.-Upon trial for fornication and adultery, evidence of illicit 
condnct prior to the t b ~ ~ o  years is competent in corroboration of ad- 
missible evidence thereof occurring within the two years, as  in this 
case, condnct between the defendants, a Negro man and a white 
woman, forbidden to marry by the statute, he being the only Negro 
man in the community, colored children born of the woman, the acts 
and conduct of the Negro man towards the children, and the acts and 
conduct of the defendants towards each other. S. u. McGlammery, 748. 

3. C~.imirraZ Lau-Statutes-Intent-Mwiicipal Corporatio?zs-Watersheds. 
The intent to violate a criminal statute is the criminal intent punish- 
able by its ternls ; and where the intent to violate our statute making - 
i t  a misdemeanor to leave the tree-tops, etc., within 400 feet from a 
municipal watershed, etc., is shown, the defendant, having violated it, 
may not avoid the consequences of his act by showing that  his motive 
was not a bad one. S. v. Perleu, 783. 

4. Crimi~cal Lnzc-Evidc??ce-Denzul-?.er--Statzbtes.-Where the defendant 
in a criminal action introduces evidence, after the court has overruled 
his motion to nonsuit upon the State's evidence, to which ruling he 
has e~cepted,  he loses his right to have his motion considered only 
upon the State's e~~idence :  and where his motion to nonsuit after all 
the eridence is in has been overruled and excepted to, the Supreme 
Court, on appeal, will consider the whole evidence under the second 
motion. to see if i t  is sufbcient to support the verdict and judgment. 
Gregory's Supplement, see. 3265a. S. v. Killian, 792. 

5. Criminal Lar-Trials-Egidence-Instmctions-Bzcrden of Proof.-The 
charge of the judge to the jury should be considered as  a whole, and 
where in n criminal action he has told them that, for conviction, they 
must be satislied of the guilt of the prisoner beyond a reasonable doubt, 
it is not required that he repeat this rule of law every time he refers 
to any finding from the evidence. Ibid. 

6. Criminal Lau-Statzrtes-Sent~nce-Court's Discretion.-Construing 
chapter SO, section 6 ,  L a m  1907, with section 3632, Revisal (Hinsdale 
Act) ,  to ascertain the kgislative intent, upon consideration of the 
inherent nature of the subject-matter with the mischief and the 
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CRIMINAL LAW-Contir~ ued. 
proposed remedy, i t  is Held, that  the later act was not intended to take 
away the discretion of the trial judge, upon conviction of man- 
slaughter, to sentence the prisoner to a three-gear term in the State's 
prison, and to wear a felon's stripes, when in his opinion a sentence 
to the roads will result in the prisoner's escape. Ibrd. 

7. Criminal Law-Jlavriage and Divot-ce-Biyantu-Xtatutes-Suits in An- 
otlcer Slate-Decrees-Copzes--1de~tity-Euide"rzce, Prznza Facie-Ac- 
tmns.-Where the parties to an action for a divorce, brought in an- 
other State, and the place and the time of the marriage alleged a re  
the same as appear in the marriage record here, i t  affords prima facie 
evidence of identity of a defendant tried for  living in this State after 
a bigamous marriage in another State inhibited by the Laws of 1913, 
ch. 26;  and i t  is reversible error for the trial court to exclude duly 
certified copies of the divorce suit and proceed to conviction upon 
the ground that defendant had not sufficiently identified himself as  the 
plaintiff' in the suit for d i ~ o r c e  theretofore granted. 8. u. Hewen,  801. 

8. Crinzinal Late-Evidence-T7~reats-Trials.-In the trial of an indict- 
ment for injury to property, Revisal, see. 3673, a question asked a 
witness, if he had not heard his father say to ar~other witness that if 
the latter did not swear to the defendant's guiltehe would send him to 
the penitentiary, is properly excluded as irrelevant and hearsay. S. v. 
Martin. 808. 

CROSSINGS. See Judgments, 18. 

CUSTODY. See Divorce, 4. 

DAMAGES. See Carriers of Goods, 1, 6 ; Corporations, 2 ; Criminal Law, 1 ; 
Carriers of Passengers, 2 ;  Deeds and Conreyances, 12 ;  Statute of 
Frauds, 1 ; Judicial Sales, 1 ; Railroads, 2 ; Municipal Corporations, 8, 
15 ; Vendor and Purchaser, 3, 3 ; Contracts, 11 ; Trespass, 1. 

Dan~ages-E.czde?tceeelIort~~ary Tables.-In an action to recover damages 
for a personal injury, the expectation of life tables, Revisal, 1626, a re  
not conclusi%e, but merely evidential on the issue as to damages. 
Odonz u. Ltcmber Co., 134. 

DAKGEROUS EMPIIOYILIKNT. See Jlaster and Servant, 14. 

DAKGEROUS WORK. See Master and Servant, 13. 

DEATH. See Insurance. 13. 

DEC4SIONS. See Telegraphs, 1. 

DECLARATIONS. See Wills, 3 ;  Evidence, 4, 6 ;  Negligence, 3 ;  Deeds and 
Conreyances, 22. 

DECREES. See Judgments, 5 ; Criminal Law, 7. 

DEEDS ,4ND CONVEYAKCES. See Wills, 2, 11, 16 ;  Trusts, 1 ; Limitation of 
Actions, 1, 5,  6 ;  Judgments, 7 ;  Contracts, 7 ;  Principal and Agent, 1 ; 
Equity, 2 :  Partnership, I; Tenants in Common, 4 ;  Statute of Frauds, 1, 
5 ; Mortgages, 9 ; Homestead. 2, 4 ; Evidence, 6 ; Husband and Wife, 1 ; 
Venue, 7 ;  Corporations, 21;  State's Lands, 4. 

1. Decds and Conve~ances-Desrriptiorb-Reverse Calls.-In this action 
iilvolving title to land, the controversy depended upon the location 
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DEEDS AND CONVEYANCES-Continued. 
of certain land described in defendant's deed, involving the location of 
a call from a stake, the beginning call therein, by reversing the calls 
etc., and i t  is Held, that the case was correctly tried in the court below 
under instructions free from error. Jarvis v. Swain, 9. 

2. Deeds and Conve!janccs--Descriptions-Stake-Uncertain Beginning- 
IZeverse Calls.-Where in a n  action involving the title to  land it is 
necessary to locate i t  within the descriptions contained in a deed, 
which recites the beginning point as  a stake which is unknown or 
uncertain, and the second corner is known and established, the first 
line may be reversed in order to find the beginning; and the same 
rule prevails as  to the other corners and lines. Ibid. 

3. Deeds and C o n v e y a n c e 8 - B o u n d a r i e s - C o u r t s - T r i a t e  of Law 
-Questions for Jury.-What a re  the termini or boundaries in a deed 
or grant is a matter of law, and upon conflicting evidence, i t  is for 
the jury to determine where these termini or boundaries a re ;  but 
where the court declares what the boundaries are, and this is not 
disputed, the whole resolves itself into a question of law. Millet. v. 
Johnston, 62. 

4. Same-Admitted Lines--FurtI~er Specifications.-In a controversy over 
lands, a fixed and established line is dealt with as  a natural object 
and will control course and distance; and descriptive specifications 
cannot prevail against a known and controlling call, nor will the ad- 
dition of further description defeat a full and perfect description which 
fully identifies and ascertains the property conveyed or devised. Ibid. 

5. Same - Wills -Devises - Codicils-Variant Descriptions-Residuary 
Clause.-A testator devised certain part of his lots to his wife with 
description calling for certain known and established lines, and by 
codicil he referred to the death of his wife, and devised the lands to 
his daughter, under whom the plaintiff claims, but terminating with a 
known and admitted line within that  specified in the description of 
the lands devised to the wife. The will contained a residuary clause. 
The court, after pointing out the difference in the description in the 
devise in the will and that  in the codicil held that  by knowingly 
using a different designation of the known boundaries, the intent of 
the devisor was that  the codicil pass to the daughter a smaller acreage 
than devised to the wife or he would have given the same descrip- 
tion; and the boundaries or objects in both descriptions being ad- 
mitted, the defendants were entitled to recover as  a matter of law; 
and a particular description a s  to the location of a n  orchard, as  
affecting the line claimed by the plaintiff, must give way to the 
boundary admitted to be that  designated. Ibzd. 

6. Same--"Including."-oCThere a testator owned more than five lots along 
a street. and devised some of them by description beginning a t  a fixed 
point and running south along the street to the northern boundary of 
the fifth lot, his intent is construed to include only the five lots from 
the beginning point and the northern boundary of the fifth lot, and 
under the facts in this case it  is held that  those claiming under the 
devise could not go beyond the northern line of the fifth lot. Ibid. 

7. Deeds and Conveynnces-Title-Evide"i~.ce--MortgQges-Pa~ment-Pre- 
sumptions.-Where the plaintiff, in an action to recover lands, has 
to rely exclusively upon his paper chain of title, a writing therein 
which acknowledges a n  indebtedness of the maker, and to be void 
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DEEDS AND CONVEYANCES- Continued.  
if i t  should be paid without evidence that  the debt had not been paid, 
and which shows that the title to the lands described was in others, 
is insufficient. I n  this case the presumption of payment arose from 
the long lapse of time. Old8 1'. Cedar  W o r k s ,  161. 

8. Deeds  nnd Co~rvc~nnces-Warra?~t~~--Rebutte~-EstoppeZ-Brcrden o f  
Proof.--Where in a n  action to recover lands the plaintiff claims by 
paper title to his ancestor, without claim of possession, and i t  appears 
that  his ancestor has conveyed the land to a stranger with full cove- 
nants and warranty of title prior to his having acquired i t :  H e l d ,  
the burden of proof is on the plaintiff to establish his title, and he 
cannot recover, for his ancestor's deed to the stranger, with covenant 
and warranty, destroys his right of action by rebutter, and passes 
the title to the grantee by estoppel. L u m b e r  Go. v .  Price, 144 N .  C., 
53, cited and distinguished. BembTe, this would apply to a deed with- 
out covenant and warranty. Ib id .  

9. Deeds  and  C o n v e 2 / a g ? c e s - R e g i s t r a t i o n i N o t i c e - C o r p o f f .  
Where the owner of lands, subject to a n  unrecorded mortgage, has 
conveyed the same by deed to a corporation, which he and another 
practically owned, and to whom he afterwards 'sold his remaining 
shares, and subsequently became manager, and then the mortgage 
is recorded, i t  is H e l d ,  that  the corporation were purchasers for value 
without notice of the unrecorded instrument, and the evidence was 
insufficient upon the question of f raud ;  and, further, a debt due the 
corporation from the mortgagees could not be allowed as  a set-off to 
the mortgage debt. Ptrtili:cr Co. v .  L a n e ,  184. 

10. Deeds  a ~ ~ d  Convel~nnces--Registration-Notice.-A contract to convey 
lands signed by the life tenant, who also purported to sign it  for his 
son, the remainderman, without his authority, acquiescence, or ratifi- 
cation, is not enforcible against a valid contract therefor subsequently 
made but prior registered. A l s t o n  v. Savage ,  213. 

11. Deeds  and  Conveyances-Description-ParoZ Evidence-Identification. 
A description in a contract to convry lands as a certain tract in a 
designated township, "now being advertised for sale," further stating 
in the contract that  the obligor "owns the land i n  fee simple, and has 
a right to sell it and deed it," is sufficient to admit of par01 evidence 
of identification, i t  appearing that this was the only land owned by 
the obligor in the township and was being advertised in a paper pub- 
lished in the county a t  the time. Ib id .  

12. Deeds  and  Conue?~ances-Contracts-Breach-Danzages.-The obligee, 
under a contract to convey title to lands in fee, paid $190, entered 
into possession and enjoyment. and was dispossessed by reason of 
the failure of the obligor's title. Under the circumstances of this 
case, a verdict awarding 25 cents as  the measure of his damage is not 
djsturbed on appeal. Ibid. 

13. D e ~ d s  and  Co?$ve?~a~zces-Bla?zbb9-Grantom.-Where the names of the 
grantors in a conveyance of land a r e  left in blanli, with the name of 
the grantee therein properly appearing, the deed, otherwise sufficient, 
is not invalid when the names of the grantors are  designated by the 
final clause, their signatures appearing thereunder, with proper certifi- 
cate of the probate oficer to that effect. I'atcs v. I n s .  Co., 473. 

14. Same-Benefit-Mesne Conve~ja~zces.-A conveyance of land, with ease- 
ment in a n  alleyway, reducing the width of the alley to the benefit 
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DEEDS AND CONVEYANCP!S-Continued. 
of the adjoining land of a party whcse name has been omitted from 
the conveyance: Held, such party and those claiming by mesne con- 
veyances describing the reduced width of the alleyway and deriving 
benefit from the change are  bound by the description of the alleyway 
in the original conveyance. Ibid. 

15. Same-Ratification.--Where the name of one of the owners of land 
with right in an adjoining alleyway is omitted from a conveyance mak- 
ing a reduction of the width of the alleyway to the advantage of the 
dominant tenement and reserving to the dominant tenement the right 
to erect a n  arch thereover to connect buildings on either side, a later 
conveyance by the owners of the dominant tenement is a ratification 
of the one from which he was omitted, and the privilege thus acquired 
is conveyed by the later deed. Ibid. 

16. Deeds and Conveyances-Description.-A deed to lands, or standing 
timber thereon, referring for description to a former deed, incorporates 
the description referred to, and i t  will be considered as  if therein 
embodied. Hzctton v. Cook, 496. 

17. Deed8 and Co?rveyanees -- Contracts - Timber - Cutting Peviod - 
Grantee's Liability-Uncut Timber-Grantee of Lands.-Where the 
owner of lands conveys his timber thereon, to be paid for as  cut 
within a stated period, no obligation is imposed upon his grantee to 
cut the timber within that time, or pay for such as  may remain 
standing thereafter, i t  being merely a n  option to cu t ;  and where the 
owner has conveyed the title to the lands to another within the cut- 
ting period, the grantee of the title acquires the title to  the trees which 
thereafter remain standing, without obligation on the grantee of the 
timber to his grantor to pay for them. 0Zlis v. Furniture Co., 542. 

18. Deeds and Conveyn~~ces-Ti??~ber-Contracts-Iaterpretation-Intent.- 
A conveyance of standing timber will be interpreted so as  to ascertain 
the intention of the parties by a natural and not forced interpretation 
of all of the provisions of the writing in its entirety, and every part  
should be allowed its proper weight in  reaching a conclusion as  to the 
meaning. Ibid. 

19. Deeds and Conveyances-Jfol-tgages-Registration-SimuZtaneoz~s Pil- 
ing-Priorities.-It is required for a valid filing of a mortgage that  i t  
be delivered a t  the register of deed's official office, and until then i t  
can acquire no priority over one theretofore executed ; and where two 
mortgages given to different persons on the same subject-matter are  
delivered to the register of deeds nut of his official office, carried by 
him to that  place and marked by him filed a t  the same time, the filing 
and registration are  regarded as  being simultaneous, and the mortgage 
first executed will hare priority of lien. McHan u. Dorsey, 694. 

20. Deeds and Co$~veyances-Timber-Eatension Period-Consideration- 
Waiver.-Where a grantee conreys his standing timber, estimated a t  
3,000,000 feet, in consideration of $1.50 per thousand feet, to.be cut 
and removed within a stated period, and the timber within the period 
has been ascertained as  one-half of the quantity estimated, and agrees 
to  an extension of the period upon consideration of payment of interest 
upon the original purchase price, but  thereafter, in  view of the short- 
age of the timber, foregoes the payment of the interest and gives his 
vendee bona fide to understand that  he will not be required to pay it, 
which otherwise he  would have done. Held, the vendor may not 
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DEEDS AND CONVEYANCES-Continued. 
recover the value of the timber his vendee has cut  during the time 
extended, and a judgment permitting a recovery of the interest is not 
to his prejudice. Cromartie v. Lumber Co., 712. 

21. Deeds and Conveyances-8urvey-Agreed Lines-Course and Distance. 
A line surveyed, marked out and agreed upon by the parties a t  the 
time of the execution of a deed to the lands will control, when estab- 
lished, the course and distance set out in the instrument. Milliken v. 
sessoms, 723. 

22. Deeds and Conveyances-Evidence-T'raud-Declarations-Hearsay.- 
Where adverse possession of a party claiming lands under a deed to 
his father and from his father to himself, a s  color of title, has been 
sufficiently established, declarations of the deceased father, made long 
subsequent to the time the son had entered into possession under his 
deed, that  he had not sjgned the deed, is inrompetent as  hearsay. 
Grandin v. Triplett, 732. 

DEFAULT. See Judgments, 14. 

DEFECTIVE LOCOMOTIVES. See Railroads, 1, 2. 

DEFENSES. See Insurance, 20 ; Corporations, 16. 

DELAY. See Carriers of Goods, 2. 

DELIVERY. See Equity, 2. 

DELIVERY OF POLICY. See Insurance, 10. 

DEMURRER. See Health, 3 ;  Pleadings, 2, 5,  7 ;  Evidence, 8 ;  Wills, 17; Mu- 
nicipal Corporations, 16 ; Criminal Law, 4. 

DBPENDENTS. See Master and Servant, 10. 

DEPOSITIONS. See Evidence, 3. 

DEPOSITS. See Banks and Banking, 1, 3. 

DEPOTS. See Railroads, 11. 

DESCENT. See Estates, 1. 

DESCENT AND DISTRIRUTION. 
Descent and Distribution--GoZZateral Relation-Blood of Ancestor.-Held, 

collateral relations to inherit lands must be of the blood of the an- 
cestor who died seized and possessed thereof, and the judgment below 
in this case is affirmed under authority of Noble v. Williams, 167 N. C., 
112. Forbes v. ISavage, 706. 

DESClRIPTIONS. Bee Deeds and Conveyances, 1, 2, 5,  11, 16. 

DEVISES. See Deeds and Conveyances, 5. 

DIMINUTION OF RECORD. See Appeal and Error, 25. 

DISCRETION. See Statutes, 9 ; Courts, 2 ; Criminal Law, 6. 

DISCRIMINATION. See Constitutional Law, 7. 

DISCUSSION. See appeal and Error, 11. 
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DISHONOR. See Bills and Notes, 8. 

DISSENTS. See Statutes, 6. 

DISSOLUTION. See Partnership, 3, 4. 

DISTRIBUTION. See Master and Servant, 9, 11. 

DIVIDENDS. See Corporations, 18. 

DIVISION. See Wills, 13. 

DIVORCE. See Husband and Wife, 4. 
1. Divorce-A limonu-Motions-Notice-Statutes.-Fen plaintiff's mo- 

tion for alimony and attorney's fees in an action for divorce, made 
upon complaint and resisted upon a n  answer during the pleadings 
term, does not require previous notice to be given ; and when the judge 
hears it  upon one day's postponement, the last day of the term, five 
days after complaint filed demanding such relief, his order granting 
i t  will not be disturbed for lack of sufficient notice, Rev., secs. 1566, 
877: and when i t  appears that  the defendant is about to remove his 
property and effects from the State to defeat plaintiff's rights, notice 
of any kind is not required. Rev., sec. 1556. Jones v. Jones, 279. 

2. DivorcePleadings--Veripcation-Kno?c;ledge-Six Months-Condona- , 
tioniBreac1z.-A verification to the complaint in a n  action for divorce 
a mensa, that  the facts set forth therein as  grounds for a divorce have 
existed to the plaintiff's knowledge a t  least six months prior to the 
filing of the complaint, is sufficient, though coupled with averments 
as to matters in condonation and breach occurring within tha t  period, 
and the trial will be proceeded with as  to all. Ibid. 

3. Divorce-Alimonu-Court's Discretion-Appeal and Error.-The allow- 
ance to a feme plaintiff of alimony perzdente lite and attorney's fee 
in a n  action for divorce a mensa is within the discretion of the trial 
court, and not reviewable on appeal, in the absence of its abuse. Ibid. 

4. Divorce-ChildreniCust0(1~-~21imonlj.-Where in passing upon a mo- 
tion of feme plaintiff in her action for divorce a mensa for alimony, 
etc., pendente Zite, the trial judge has found facts sufficient upon the 
evidence, he may award the custody of the minor children, who have 
been removed by the defendant from the State, to the plaintiff, with 
a n  additional allowance for them from the time they may be placed 
in her custody. Ibid. 

DOCKETING. See Appeal and Error, 35. 

DOMICILE. See Venue, 1 ; Executors and Administrators, 3. 

DOWER. See Limitation of Actions, 2. 

DRAINAGE DISTRICTS. See Contracts, 6 ; Judgments, 4. 
1. Drainage Districts-,4ssessrnents-S1~n~mons -Parties - Injunction - 

Statfctes-&fortgagas.-The provision of our drainage law that  sum- 
mons be served on defendant landowners within a proposed drainage 
district is mandatory, and when i t  appears that  one of them, having 
an interest within the meaning of the statute, has not been served, 
and i t  does not appear that he was an apparent party, a n  order laying 
an assessment on his property is void, and the proceedings a s  they re- 
late to him are  a nullity, and the assessment may be restrained. Banks 
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DRAINAGE DISTRICTS-Comtinued. 
v. Lane, 170 N. C., 14, holding a mortgagee not a necessary party, 
cited and distinguished. Lumber Co. v. Comrs., 117. 

2. Drainage District-Timber Deeds-Assessmer~ts-Standi%g Timber- 
Personalty.-With regard to our drainage statutes, a conveyance of 
the timber, under the usual deed, providing for its cutting and re- 
moval from the land within a stated period, is regarded as  a severance 
thereof from the land, and the grantee in the deed is not liable for an 
assessment for drainage purposes laid thereon; though theretofore, 
and for the purposes of the conveyance, it  is regarded as realty, while 
standing. Ibid. 

3. Drainage Districts-Constil?~tional Law-Assessments-AppeaL-Due 
Process.-Where a statute relating to a drainage district provides for 
the assessment on the lands therein, and an appeal therefrom by the 
owner within ten days af ter  the amount has been fixed, does not de- 
prive the owner of "due process" guaranteed by the Constitution. 
Drainage Dist. v. H?~fSstetlcr, 523. 

4. Drainage Districts-Ass~ssments-Liens -Personal Liability - Judg- 
ments-Limitation of Actiom.-An assessment upon the lands of an 
owner within a statutory drainage district, made only a lien upon 
the lands, does not impose a personal liability on the owner; and 
where the statute declares the lien "as a special tax on the land," the 
action provided by the statnte to collect the assessment is as one upon 
a judgment to foreclose a lien, Revisal, sec. 2866, and is not barred 
within ten years. Ibid. 

DUE PROCESS. See Drainage Districts, 3. 

DUPLICATE ORIGINALS. See Evidence, 9. 

DUTIES. See Public Officers, 3 ;  Master and Servant, 14. 

EJECTMENT. See Issues, 2. 

ELECTIONS. See Constitutional Law, 2, 15, 17. 

ELECTRICITY. See Municipal Corporations, 13. 

ELECTRIC LIGHT. See Municipal Corporations, 2 ; Statutes, 1. 

EMBEZZLEMENT. See Indictment, 1. 
1. Embe-xlenzent-Cri~ninnl La?&-Principal and Agent-Banks and Bank- 

ing.-An indictment charging that  the defendant was the president 
of a certain bank, and by virtue of his position received and feloniously 
appropriated the bank's money, sufficiently alleges an act of embezzle- 
ment; and it  is not necessa1.y for i t  to  charge that  the funds alleged 
to have been embezzled had been committed to his custody, or any 
breach of trust or confidence except that  which grew out of his official 
relationship with the bank. #. v. GuZledye, 746. 

2. EmbexxTement - Trials - Evidence - Nonsuit - Instructions. -Where 
upon a trial for embezzlement there is evidence that  the defendant was 
the president of a bank and a s  such he received sums of money and 
evidences of debt belonging to the bank, for which he failed to account 
and which h e  appropriated to his own use, i t  is sufficient for conviction 
of the offense, under a charge by the court that  the jury must find 
that  the defendant intentionally and fraudulently converted the money 
to his own use. Ibid. 
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EMOLUMENTS. See Sheriffs, 1. 

EMPLOYER AND EMPLOYEE. See Master and Servant, 1, 15, 16, 17 ;  In- 
surance, 1 ; Negligence, 4 ; Indebitatus Assnmpsit, 1. 

ENDORSERS. See Equity, S. 

ENTRY. See State's Llands, 2. 

EQUALITY. See Tenants in Common, 4 ; Railroads, 3 ; Actions, 2 ; Vendor and 
Purchaser, 3. 

E,QUALIITY OF DIVISION. See Wills, 15. 

EQUITY. See Injunctions, 4 ;  Jndgments, 7 ;  Bills and Notes, 6 ;  Statute of 
Frauds, 1 ; Liens, 1 ; Constitutional Law, 6 ; Judicial Sales, 2 ; Insurance, 
24 ; Statutes, 5. 6. 

1. Equity-Cloud on Title--TVilZs-Dfvise-Renznindermen-Statzctes- 
Wstate8.-A court of equity may entertain a suit to remove a cloud 
upon the title of one claiming lands in fee simple under a devise 
against those who assert that he had only a life estate with remainder 
to themselves, under a proper construction of the will. Revisal, sec. 
1589. Smith v. Bmitlz, 124. 

2. Equitu-Deeds and Conve?ra~%ces-DeZiver~j of Deed-Promise of Pay- 
ment-Fraudulent 1nTnlcnt.-Where a grantor of lands has relied upon 
the promise of a grantee in a deed that  he would make inlmediate pay- 
ment of the consideration, and delivered the deed to him in conse- 
quence, and i t  is shown that the grantee had no intention of making 
the payment, but gave the promise as  a means of only securing the 
deed, i t  is Held, that the promise so made is a false representation 
which will entitle the grantor to equitable relief, and i t  can make 
no difference that he could have secured the purchase price a t  the 
time. Massey v. Alston, 215. 

3. Same-Trusts and Trmtecs.--Where the owner of lands has been in- 
duced to part  with his deed owing to the fraudulent promise of the 
grantee of immediate paymenz of the coilsideration therefor, which 
the latter had no intention of keeping, equity is not confined to the 
relief of rescinding the contract and canceling the deed, but under the 
circumstances of this case may compel the defrauding party to make 
his representations good so that  the other be placed in the same situa- 
tion as  if the fact stated were t rue;  as, in this case, convert the grantee 
into a trustee to hold the land sub.iect to the payment of the considera- 
tion a s  a charge thereon. Ibid. 

4. Same-Contracts-Ev forcement-Part)zer ip.-Where partners enter 
into a n  agreement to purchase lands and hold them as a partnership 
asset, and one of them pays therefor, takes deed to himself, and de- 
livers a deed to the other for a one-half interest, induced thereto by 
his fraudulent representation that he would immediately pay his part, 
i t  is HcZd, equity may regard the purpose for which the transaction 
was made, and decree a lien upon the land as  a security for the 
consideration due by the defrauding partner. Ibid. 

5 .  Epuitt~--Estoppel in Pais-Jfortgages-Jzidgnzei?ts-Jcidicial Sales.-- 
I n  order to create an estoppel by matter il% pais the other party must 
be put to some disadvantage, and a mortgagee under an existing regis- 
tered and unpaid chattel mortgage is not estopped to assert his rights 
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because he participated in the bidding and received possession of the 
property a t  an execution sale thereof, under a judgment obtained after 
his lien by the prior mortgage has attached thereto, where his rights 
under the mortgage were known and recognized a t  the time of sale. 
Hardware Co. v. Lewis, 290. 

6. Equity-Cloud on. Title-Suits to Remove-Statutes.-Our statute has 
enlarged and broadened the old doctrine of permitting suit to remove 
a cloud upon title to lands, and affords the remedy wherever one owns 
or has a n  estate or interest in real property, whether he is in or out 
of possession, and another sets up a claim to a n  estate or interest 
therein which purports to affect adversely the estate or interest of 
the true owner, whether by way of claim of a n  enforcible parol trust, 
leases not required to be in writing, existent records or written instru- 
ments, that are  reasonably calculated to burden and embarrass such 
owner in the full enjoyment or disposition of his property a t  a fair 
market value ; the statute affording a remedy by disclaimer when the 
party does not in fact claim the "adverse interest" which is alleged to 
be a cloud on the title of the true owner. Revisal, sec. 1589; Public 
Laws 1903, ch. 763. Satter~chi te  v. Gallagkcr, 525. 

7. Sarne-Husband and Wife-Reparate Emamination-Registration.-A 
contract to convey the lands of the wife signed by her and her hus- 
band, but without having taken her privy examination, when recorded 
is a cloud upon her title to the lands and subject to her suit to remove 
the same, a s  such, within the intent and meaning of our statute, 
Revisal, see. 1589 ; though she be and remain in possession of the land. 
Ibid. 

8. Equity-Contributio~z-Bills and Notes-Principal and Surety-In- 
dorsers.-The equitable doctrine of contribution rests upon the maxim 
that  equality is equity, and is enforced upon the principle that  those 
engaged in a common hazard in  the same degree or relation should 
bear the loss equally; and where one is surety on a note and the 
others indorsers thereon, the liability of the former is primary and of 
the latter a conditional one, being entitled to notice of dishonor; 
and not being in the same situation with regard to the hazard, the 
surety is not entitled to contribution from the indorsers. Edwards v. 
Ins. Co., 614. 

9. Same-Husband and Wife.-Where a wife has assigned her beneficial 
interest in a n  annuity policy on the life of her husband as  security to 
a note given by him, with indorsements thereon, she does not assume 
the obligations and liabilities of a n  ordinary surety, and no personal 
judgment can be obtained against her ;  but only the property assigned 
will be regarded as  the surety for the payment of the obligation, and 
to the extent it is so used her husband becomes her creditor. Ibid. 

ESCROW. See Contracts, 7 ; Statute of Frauds, 1. 

BSTATES. See Wills, 2, 4, 8 ;  Equity, 1 ;  Judgments, 7. 
1. Bstates Tail-Statzctes-Fee Simple-Tenants in  Common-Descent.- 

A devise of lands for life, followed by a separate paragraph, to the 
"bodily heirs" of the devisees named after their death, creates an 
estate in fee tail, which is enlarged into a fee simple under our statute 
(Rev., see. 1578), creating a tenancy in common, which, although the 
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ESTATES-Continued. 
land is undivided, would descend to the heirs a t  law of the deceased 
devisees. Xexiah, v. Medlin, 237. 

2. Estates-Com%ngent Limitations-Vested Title.-A deed in trust to 
lands that  the title vest absolutely i n  the children surviving the wife, 
and that  the trustee shall do whatever is necessary to vest it  accord- 
ingly, gives the surviving children an absolute and indefeasible title 
upon the happening of the event, which is not destroyed by a further 
limitation to the brothers and sisters of the donor should all  of such 
children die without issue. Ruder v. Oates, 569. 

ESTOPPEL. See Mortgages, 1; Deeds and Conveyances, 8 ;  Judgments, 9 ;  
Equity, 5 ;  Homestead, 4 ;  Statute of Frauds, 3 ;  Trusts and Trustees, 3 ;  
Corporations, 20 ; Contracts, 22. 

EVIDENCE. See Reference, 3, 4 : Injunction, 3 ; Bills and Notes, 1, 5, 7 ;  Homi- 
cide, 2, 3, 5 ; Processioning, 1, 3 ; Master and Servant, 1, 3 ,4,  8, 17 ; Appeal 
and Error, 1, 3, 5, 6, 10, 17, 19, 21, 23, 25, 26, 27, 29, 34, 40, 41, 46, 48; 
Cities and Towns, 2 ;  Limitation of Actions, 6 ; Corporations, 3, 4, 11;  
Contracts, 3, 4, 7, 16, 20; Accord and Satisfaction, 1; Justices' Courts, 
2 ;  Insurance, 14: Carriers of Passengers, 2 ;  Carriers of Goods, 6 ;  
Automobiles, 1 ;  Negligence, 1, 3 ;  Malicious Prosecution, 2, 3, 4 ;  Arson, 
1 ; Malice, 1 ; Damages, 1 ; Criminal Law, 2 ; Deeds and Conveyances, 7 ; 
Wills, 6 ;  Principal and Agent, 3 ; Judgments, 10 ; Deeds and Convey- 
ances, 11,22 ; Tenants in Common, 4 ; Embezzlement, 2 ; Vendor and Pur- 
chaser, l ;  Principal and Surety, l ;  Railroads, 1, 2,  4, 9, 11;  Contribu- 
tory Negligence, 1 ;  Instructions, 4, 5, 7, 8 ;  Municipal Corporations, 14, 
18, 21 ; Criminal Law, 4, 3, 7, 8. 

1. Evidence-Memoranda of Tra?zsactions.-Memoranda of entries made 
as  to receipt of lumber under a contract to cut and deliver it, if in 
strictness it is not a par t  of the res gestce, can only be admitted as  
substantive evidence in  a n  action to recover under a contract for 
payment when the person making them is dead a t  the time of trial 
or unavailable a s  a witness, and he made them in the line of his 
duties, or custom, conten~poraneously with the act to be proved, and 
he had knowledge of the relevant facts which they purport to contain ; 
and the evidence in this case, not falling within the rule, was properly 
excluded. Mercer v. Lumber Go., 49. 

2. Evidence-Issues-Trials-17i7s.-In an action concerning the bound- 
ary to lands devised, testimony which has no bearing upon the issue, 
but is a t  most a n  expression of doubt as  to the construction of the 
will, is properly disallowed. Miller 2;. Johnston, 62. 

3. Evidence - Deposition8 - Objections-Trials-Corporations.-Where a 
witness in his depositions has testified to the fact of incorporation 
of a party, evidence thereof may not for the first time be objected to 
on the trial, when the depositions have theretofore remained in the 
clerk's office a sufficient time for tho purpose. BteeZ Co. v. Ford, 195. 

4. Evidence-Declaration-1VrongfuZ Death-Negligence-Executors and 
Adrttinistrators-Trz~sts and Trustees-Statutes.-While the statute 
requires the personal representatives of the deceased to bring action 
for damages for his negligent killing, he acts in such respect in the 
nature of a trustee for  the beneficiaries under the statute, the right 
of action depending entirely upon the statute, operating after the 
death, in which the decedent can have no interest; therefore, his 
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declarations made as  to the character or cause of the occurrence a re  
inadmissible as  substantive evidence. Dowel1 v. Raleigh, 197. 

5. Evidelqce-IIearsag-DecZarations-Appeal and Error-Determinative 
Issues.--In an action upon a contract for the payment of money, con- 
troverted upon the ground that  the defendant and his wife had paid 
a certain sum of money to the plaintiff's husband a t  her request and 
for her benefit, declarations of the defendant's wife, not made in 
plaintiff's presence, as  to this controlling feature of the case, are in- 
competent, not falling within the esceptions as  to the admissibility 
of hearsay evidence (Icing v. Bynirm, 137 N. C., 495), and their ad- 
mission constitutes reversible error. The court frames issues to be 
used upon the new trial awarded, which will be terminative under a 
former opinion. Ckandler v. Jones, 427. 

6. Evidence-Deeds and Conveyances--Contracts.-A grantor may not, as  
against his grantee, contradict the written terms of his deed, or deny 
its legal force and effect by evidence of inferior solemnity, while i t  
remains in force as a conveyance, and unimpeached for fraud, acci- 
dent, or mistake. I I i~t ton v. Cook, 496. 

7. Evidence-Witnesses-~Wedical Experts-Opinio+Hypothetical Ques- 
tions.-The opinion of a medical espert given upon a proper hypo- 
thetical question, based on the evidence, as  to the cause of death from 
a n  injury, is competent, when material and relevant to the inquiry. 
Moorc v. Accident Assur. Corporatiorb. 532. 

8. Evide~zce-Dcmurrcr-~4dr~ti~sior1~s-Trials.-Where in an action to re- 
cover an amount alleged to be due the plaintiff for cutting timber from 
his lands under a contract, with supporting evidence, the defendant 
admits a n  amount due, a motion as  of nonsuit upon the evidence will 
be denied. Ollis a. Picrniture Co., 542. 

9. Evidence-Letters-Duplicate Originals.-Where a letter has been 
duplicated by carbon and both executed as  originals, the latter is not 
objectionable as  secondary evidence. McLendon v. Ebbs, 603. 

10. Evidence-Common Knowledge-Appeal and Error-Harmless Error.- 
When material and relevant to the inquiry, evidence a s  to the effect of 
whiskey in producing thirst after a drunken sleep, admitted to be uni- 
versally known as  a fact, if erroneously admitted, is harmless error. 
Young v. Garner, 622. 

11. Evidence-Nonsuit-Waiver-Statutee%-A motion for nonsuit upon the 
evidence is waived by the movant thereafter introducing evidence. 
Revisal, see. 539. Smith v. Pritchard, 719. 

12. Evidence-Text-Books-Physicians-Experts.-Where the evidence of 
a medical expert witness is material to the inquiry, and he has testified 
on cross-examination, that he would not pursue a certain treatment 
for his patient, the reading from a medical work on the subject for the 
purpose of contradiction is properly excluded from the jury. S. v. 
Summers, 775. 

13. Evidence-Character-@culifications.--Where a character witness has 
been properly qualified and has given his evidence as  to bad character, 
he mag of his own volition qualify his testimony and state in what 
respect i t  was bad. Ibid. 

14. Evidence-Character-Witnesses -Impeachment - Cross-Examination. 
The character of one witness may be impeached by the testimony of 
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EVIDENCE-Continued. 
another, except as to specific acts, subject, however, to cross-examina- 
tion as  to particular facts so as  to attack his estimate of character or 
to contradict him for the purpose of testing his accuracy. EJ. v. KiZ- 
Zian, 792. 

15. Evidence-F~otprilzts~Identipcnlio~z-Appeal and Error.-Evidence 
that  foot tracks leading to defendant's dwelling from a crib which 
the defendant was on trial for destroying (Rev., see. 3673), when 
shown to correspond with those of the defendant, is competent; and 
were it otherwise in this case its subsequent exclusion by the court 
and his caution to the jury not to consider i t  cured the error. 8. u. 
Martin, 808. 

EXCEPTIONS. See Reference, 1, 2 :  Venue, 4 ;  Insurance, 21; Appeal and 
Error, 44 ; Jlunicipal Corporations, 19, 20. 

EXCUSABLE NEGLIECT. See Judgments, 3, 16; Appeal and Error, 18, 19. 

EXECUTION. See Judgments, 7, 11 ; Homestead, 1 ; Arrest and Bail, 2 ;  Bills 
and Notes. 'i : Courts. t i ,  7. 

EXECUTORS AND ADMIWISTKATORS. See Evidence, 4 ; Appeal and Error, 
20 ; Corporations, 5 ; Venue, 1, 2, 3, 4 ; Trusts and Trustees, 3 ; Parties, 3. 

1. Erecutors and Administrators-Year's Support-Statutes.-The assign- 
ment of a year's provisions to the widow under Revisal, see. 3098, is 
made a t  a time when the value of the decedent's estate may not be 
known, and does not preclude her right to an increase thereof under 
Revisal, see. 3103, when it  appears that  the personal estate exceeds 
the value of the $2,000 prescribed, and her petition states the value 
of the allowances already made and the value of the articles consumed 
by her. Mann v. M a n n ,  20. 

2. Executors and Admi1zistrafors-Lette~s-P9-0per County-Statutes.- 
EJembZe, Revisal, sec. 16 ( I ) ,  requiring letters of administration to be 
taken out in the county of the death of deceased, means such county 
wherein this locality is situate a t  the time of taking out the letters, 
when by statute such change has been affected. Hannon v. Power Co., 
520. 

3. Erecutors and Bdn%i?zistrators-Ven~ic-Domicite of Intestate.-Where 
a n  administrator sues to recover for the death of his intestate trans- 
piring in a different county from that  of his own residence, he may 
bring his action in the latter county; though i t  is otherwise when the 
personal representative is the party defendant. Ibid. 

EXEMPTIONS. See Trusts and Trustees, 2. 

EXPERT ETTIDESCE. See Negligence, 1. 

EXPERTS. See Evidence, 7, 12;  Appeal and Error, 27. 

EXTRADITION. See Arrest and Bail, 5. 

FAITH AND CREDIT. See Constitutional Law, 4, 5. 

FEDERAL CONTROL. See Telegraphs, 1. 

FEDERAL COURT'S. See Railronds, 3 : Removal of Causes, 1. 

FEDBRAL EMPLOYERS' LIABILITY ACT. See Master and Servant, 9,10,11. 

949 



INDEX. 

vEE SIMPLE. See Estates, 1. 

FEES. See Sheriffs, 1. 

FELONY. See Homicide, 8. 

FENDERS. See Railroads, 4, 3, 7, 10. 

FINDINGS. See Injunction, 3 : Appeal and Error, 7, 23, 34 ; Wills, 14 ; Mar- 
riage and Divorce, l. 

FINDINGS O F  FACT. See Appeal and Error, 19, 20. 

FIRES. See Railroads, 1, 2. 

FOREIGN CORPORATIONS. See Venue, 2. 

FOOTPRINTS. See Evidence, 15. 

FORFEITURES. See Insnrance, 5, 6. 

FORMER JEOPARDY. See Homicide, S. 

FORNICATION AND A1)ULTERY. See Criminal Laws, 2. 

FRATERNAL ORDERS. See Corporations, 2. 

FRAUD. See Banks and Banking, 1 ; Deeds and Conveyances, 2, 22 ; Partner- 
ship, 1 ; Vendor and Purchaser, 1 ; Contracts, 16;  Venue, 7 :  Corporations, 
21 ; State's Lands, 3 ; Wills, 18. 

FRAUD AND MISTAKE. See Sales, 3. 

FRAUDGLENT GIFTS. See Banks and Banking, 3. 

GOVERNOR. see Arrest and Bail, 5 ; Constitutional Law, 16. 

GRAKTS. See State's Lands, 1, 3, 4. 

GUARANTEE. See Contracts, 17. 

HABEAS CORPUS. See Courts, 3 ;  Appeal and Error, 40. 

HARMLESS ERROR. See Master and Servant, 13; Evidence, 10;  Instruc- 
tions, 5,  6 :  Appeal and Error, 10, 17, 30, 46. 

HEALTH. See Municipal Corporations, 9, 11;  Constitutional Law, 7 ;  In- 
surance. 19. 

1. Ifealth-Se~cage-Policc Poirers-Go??stitz~tiorzal Law-Statutes.-Our 
statute prohibiting the discharge of sewage above the intake into any 
drain, brook, creeli, or river from which a public drinking-water 
supply is taken, unless !he same shall hare passed through some 
well-linown system of semage purification approved by the State Board 
of Health, and that  the prohibited act may be enjoined "on the appli- 
cation of any person," is a constitutional and valid exercise by the 
Legislature of its police poTT7er. Revisal, see. 30.57; Laws 1911, ch. 
62, see. 33. Board of Healt7~ v. Commissioners, 250. 

2. Xame-State Board of' Health-It appearing in this suit to enjoin a 
town from emptying its untreated sewage in a stream 75 miles above 
the intake of another town for purpose of water supply; that  sworn 
statements were made by the State Board of Health and its Secre- 
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HEALTH-Continued. 
tary that  under the conditions, and especially in times of epidemic, 
the discharge of the untreated sewage by defendant imports a menace 
to the inhabitants of the lower towns, i t  is Held, that  the statutes 
prohibiting the town so emptying its sewage is constitutional as  ap- 
plied to this case, and the defendant must comply with its provisions. 
IBid. 

3. Health-Pleadings -Demurrer - Statutes - Admissions. - I n  a suit 
brought to enjoin a town of several thousand inhabitants from empty- 
ing its untreated sewage into a river, contrary to the provisions of 
Revisal, see. 3057, and chapter 62, Laws 1911, see. 33, a demurrer to an 
answer alleging that owing to the distance to the next town below on 
the stream, natural conditions, etc., the stream was not polluted or the 
water rendered harmful for use there, does not admit the truth thereof, 
the statute controlling the matter necessarily implying the contrary. 
Ibid. 

4. Healtlz--Statutes-Prescriptive Eights.-The unlawful emptying of un- 
treated sewage into a stream prohibited by statute, Revisal, sec. 
3057; ch. 62, Laws 3911, see. 33, without hindrance or question on the 
part of the health authorities or others, cannot confer upon a town 
the right to continue therein contrary to the express provision of the 
statutes, or acquire for it  a prescriptive right as  against the public, 
however long the same may have continued; nor can +he town acquire 
a vested right therein to defeat the enforcement of the provisions of 
the statute subsequently passed. Did. 

5. Health-Sewage-Statrctes-r~~j?~?tctions-Parties.-In this suit to en- 
join a town from emptying untreated sewage into a stream, etc., 
under the provisions of Revisal, sec. 3057, and chapter 62, Laws 1911, 
see. 33, i t  is Held, that  the Secretary of the State Board of Health, in 
his individual name, comes within the meaning of the statute, that 
the act "may be enjoined on the application of any person," and the 
question is not presented as  to the authority of the board, acting as  
such, to maintain the action. Ibid. 

6. Health-State Board-Rezoage-Regz~lations-Advice of Board.-Re- 
visal, see. 3057, Laws of 191!. ch. 62, see. 33, does not require that a n  
arbitrary or fixed melhod 01 treating sewage before emptying into a 
stream, etc., should be established in advance, but that the defendant 
confer with the State Board of Health and obtain and follow the 
reasonable requirements prescribed for the conditions presented. Ibid. 

HEIRS AT LAW. See Limitation of Actions, 2. 

HIGHWAY COMMISSIONERS. See Public Officers, 1, 3. 

HIGHWAYS. See Counties, 1. 

HOME PLACE. See Injunction, 5. 

HOME STA4TE. See Corporations, 16 

HOMESTEAD. 
1. Homestead--Right-J~~dg~netzts-Execution-The mere right of home- 

stead is not such an estate or interest in lands as  is subject to a lien 
by judgment. I<idwood v. Pedeu, 460. 
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2. Homestead-Right-Ree?ervatiorz-Decds and Conveyances.-A reserva- 
tion of a n  indefinite right of homestead in lands from a conveyance 
thereof is valid. Ibid. 

3. Same-Limitatiom of ActionsJtcdy.ments-Liens-Statutes-Suspen- 
&on.-Where a judgment debtor had previously conveyed his lands, 
subject to a n  indefinite right of homestead therein, before the lien 
of the judgment attached, and his homestead laid off thereunder, Re- 
visal, sec. 685, suspending the operation of the statute of limitations, 
has no application; and r h e r e  he has acquired the reversionary in- 
terest in the land after the judgment has been barred, the plea of the 
statute is a complete defense. Revisal, sec. 674. Ibid. 

4. Homestcud-Deeds and Conreya?zces-Reservation of Right-Judgment 
-Estoppel.-,4 judgment debtor is not estopped to show that prior 
to the time of laying off his homestead under judgment he had con- 
veyed the lands with reservation of his bare right to a homestead 
exemption therein, though he may not collaterally attack the validity 
of the allotment proceedings. lbid. 

HOMICIDE. See Trials, 1 ; Jurors, 4 ; Instructions, 7. 
1. I f o m i c i d e - d l u r d e r - I n s u ? z i t ? j - - I n s t r ? L c t  of Proof.-Where 

the evidence in the trial of a capital felony tends strongly to prove a 
willful, deliberate, and premeditated killing, with evidence tending to 
show insanity on the part of the prisoner a t  the time, and the judge 
has correctly charged the jury as  to what in law constitutes the offense 
of murder in the first degree, i t  is proper for him to submit to them 
the finding of fact as  to insanity, putting the burden thereof on the 
defendant to establish this as  a fact by the preponderance of the 
evidence. S. 2;. Terr?], 761. 

2. Homicide-filz~rder-I~tsa~?it!~-"~'IforaZ Insanit?]"-Impzclse-Evrdence. 
The degree of insanity required for an acquittal of a charge of murder 
is the lack of mental ability of the accused to be conscious of the 
wrong a t  the time he committed the homicide, or his inability to know 
whether the consequences of his act was right or wrong; and it  does 
not include "moral insanity" or a supposed uncontrollable impulse to 
commit the act notwithstanding. Ihid. 

3. Homicide-Phllsicians-Abortion - Evidence -Instructions. - Where a 
physician is on trial for a homicide charged as a result of his treat- 
ment of his patient to cause an abortion, and there is evidence on the 
part  of the State that the treatment itself caused the abortion resulting 
in death, and on the defendant's behalf that  the patient had thereto- 
fore used certain means to bring on the abortion, which he had re- 
fused to do, but yielded to her request to attend her as a physician 
under the condition she had herself produced, a request for instruc- 
tion that  there was no evidence suficient to convict the prisoner apart 
from the dying declaratians of the deceased is properly refused, is 
objectionable in giving undue emphasis to the evidence of a single 
witness, restricting the jnry to the State's evidence alone, and in re- 
quiring them to accept the entire statement contained in the dying 
declarations, when they had the right to  reject or accept any portion 
of it. S. v. Xunzmws, 775. 

4. Homicide-AWtrrder-Pren~editr~tio+t.-The Billing of a human being 
after the fixed purpose to do so has been formed, for however short a 
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time, is sufficient for tho conviction of murder in the Erst degree. 
8. 9. TVaZker, 780. 

5 .  Same-Evidence.-The premeditation or fixed purpose to kill a human 
being may be shown by the surrounding circumstances ; as where 
the deceased and prisoner were sweethearts, and as  a result of a 
lover's quarrel in the morning the deceased broke off her engagement, 
refusing to go with the prisoner again, and in the afternoon the 
prisoner met her, repeatedly urged her to go with him, which she 
refused to do, and after following her three-fourths of a mile she 
began to run, refusing to stop a t  his command, whereupon, a t  a se- 
cluded place, he drew his pistol from his pocket and fired three times, 
a t  the last of which she fell, and death resulted. Ibid. 

6. Homi~ide-~Wurder-Prcmeditntion-T7e~-dict-Second Degrce-lnstruc- 
tions--4ppeail and Eq-ror-In a trial for a homicide exceptions to the 
charge a s  to premeditation and deliberation a re  eliminated by a ver- 
dict of murder in the second degree. S. v. Bryson, 803. 

7. Homicide-Jf i~rde1--~40ressor~~-Se1? tence-Remanding Case-Statutes. 
Upon conviction of mnrder in the second degree, and sentence to 
twenty years in the State's Prison, upon an indictment for murder, 
when it  appears from the evidence that the accused was only an ac- 
cessory, the case will not be remanded to the  Superior Court for 
resentence, as  the statute provides a sentence for life. Revisal, see. 
3290. Ibid. 

8. Honzicidc -Murder - A ccessory-Substa+ztive Felony-Statutes-For- 
mer Jeopardf/-Appeal and Error-Hannless Error.-An accessory 
before the fact of murder may now be independently tried as  for a 
substantive felony, Re-visal, secs. 3237, 3289; and where such acces- 
sory has been indicted and tried as  a principal to a murder, con- 
victed of murder in the second degree and sentenced to a twenty-year 
term of imprisonment in the State's Prison, he may not complain that  
he should have been tried as  a n  accessory, for which a greater sen- 
tence is imposed, Revisal, see. 3290; or demand that, having once 
been in jeopardy, he may not now be tried as  a n  accessory, and should 
therefore be discharged. Ibid. 

HOSPITALS. See Municipal Corporations, 9. 

HOUSEHOL'D FURNITURE. See Mortgages, 7, 8. 

HUSBAND AND WIFE. See Wills, 3 ; Banks and Banking, 2, 3 ; Liens, 1, 2 ; 
Mortgages, 7, 8 ;  Equity, 7, 9. 

1. Husband and Wife--Deeds and Conveyances-Contracts to Convey- 
Separate E~anzinafion-A contract to convey lands of a married 
woman cannot be specifically enforced against her unless her privy 
examination has been tdren to the instrument, though, on breach 
established, a n  action for damages may lie. Satterwhite v. Gallagher, 
62.5. 

2. Bushand and Wife - Title by Survivorship - Unity of Person.-The 
doctrine of title by survivorship recognized by our courts, between 
husband and wife holding lands in entirety, is not founded upon the 
common law, but upon the scriptures, declaring them to be "one flesh." 
Freeman v. ReTfnr, 531. 
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HUSBAND AND WIFE-Continued. 
3. Same-ConstitutionaZ Law-Statf~tes-Married Women-Xeparate Prop- 

erty.-Our Constitution and statutes relative to the property and 
rights of married womcn do not affect the doctrine of title by survivor- 
ship in lands held by husband and wife in  entirety. Ibid. 

4. Husband and TVifr-Title by Szcrvivorship-Divorce, a Mema.-A di- 
vorce a melua et thoro does not sever the marital relationship of hus- 
band and wife so as  to make them tenants in common of lands held by 
them in entirety, or to effect a change in the doctrine of title by sur- 
vivorship between them. Ibid. 

IDENTIFICATION. See Deeds and Conveyances, 11 ; Evidence, 15. 

ILLEGAL CONTRA4CT. See Instructions, 3. 

IMPBACHMENT. See Evidence, 14. 

IMPLICATION O F  LAW. See Judgments, 12.  

IME'ROPER REMARKS. See Appeal and Error, 16. 

INCLOSURES. See Statute of Frauds, 5. 

INCOME. See Trusts and Trustees, 1. 

INDEIBITATUS ASSUMPSIT. 
Indebitatus Assumpsit-Contracts-Privity-Employer and EmpZoyee- 

Bervices.-It is not necessary to show privity of contract, or a n  agree- 
ment between the parties, in order to recover money had and received 
to the use of another; and where a civil engineer employed for a part 
of the time by one railroad company renders services for another, 
without interfering with his duties, and the former company, with his 
consent, renders the latter a bill for such services a s  a method for 
collection, and collects the same, in an action of indeBitatws assumpsit 
the plaintiff may recover from the defendant company the money so 
received by it, when from the first he has insisted upon his rights and 
has not waived them. Lce v. B. R., 578. 

INDElMNIm. See Insurance, 1. 

INDEPENDENT CAUSE. See Pleadings, 1. 

INDEPENDENT CONTRACTOR. See Master and Servant, 15, 16. 

INDICTMENT. See Constitutional Law, 22; Judgments, 25. 
1. Indicl?nc?~t-Enzbexzlement-Bill of ParticuZars-Conviction.-A bill of 

particulars in a criminal action is not a part of the indictment for the 
offense charged, and can supply no defect therein; and the defendant 
has no legal right to demand that  separate issues be submitted to the 
jury on each of the particulars furnished, upon indictment for em- 
bezzlement : and a conviction is proper when there is a verdict of guilty 
upon the issue and there is evidence of embezzlement upon one or more 
of the specifications furnishrd in  the bill of particulars. S. v. GuZ- 
Zfdge, 746. 

2. Indictment-Criminal Lam-ConstitutionaZ Law-Judgment-Statutes. 
Our Constitution, Art. I ,  secs. 11 and 12, requires that the accused 
be informed of the charge against him, but not in any special form or 
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INDICTMENT-Continued. 
particular words, except it must be by presentment or indictment; 
and a motion in arrest of judgment will be denied if the charge in the 
indictment is sufficient for the court to proceed to judgment. Revisal, 
see. 3254. 8. v. Carpenter, 767. 

3. Sarn+Motion i n  Arrest-Intoxicating Liquor.-Where the indictment 
charges a violation of the prohibition law in receiving a greater 
quantity of spirituous liquor in  one package than one quart  a t  one 
time, within the State, i t  is sufficient to sustain a judgment of guilty 
under the statute, Public Laws 1915, ch. 97, see. 2, and a motion in 
arrest thereof will be denied. Ibid. 

INDORSEMENTS. See Bills and Notes, 1. 

INJUNCTION. See Drainage Districts. 1 : Health. 5 : Municipal Cor~orations, 
I1 ; Vendor and purchaser, 3. 
ITI junction--Issue.? of Fact.-Semble, where judgment has been rendered 

that  defendant deliver to plaintiff certain certificates of stock of 
original issue of a corporation or pay their par value, a tender of 
certificates not of the original issue would be insufficient; and where 
upon alleged default of defendant to deliver the certificates an execu- 
tion for the payment of the many has been enjoined upon plea of 
tender, the injunctive remedy being the main issue, the injunction 
should be continued to the hearing so that  the controverted fact of 
tender of the original certificates may be first determined by the 
jury. Xeip v. Wright, 14. 

Same-Probable Cause.-An injunction will be continued to the final 
hearing when a serious issue of fact is raised, or where no harm will 
be done to the defendant and great harm may be caused to the plaintiff, 
or it  is reasonably necessary to protect his rights; or he has shown 
probable cause or that  it  can reasonably be seen that  he will be able 
to make out his case a t  the final hearing. Ibid. 

Tr~junctiolz-Sppeal and Error--Beidence-Findings.-Where on appeal 
in injunction proceedings it  does not appear whether a material mat- 
ter affecting the relief sought has not been presented to the lower 
court, or that  i t  had been decided there adversely to the appellant. 
the Supreme Court may pass upon the question originally ; but should 
i t  have been decided below the Supreme Court will not be disposed 
to change the ruling, in matters of fact, though it  may do so in proper 
cases. Ibid. 

Injunction--Statt1te8-Stock Law-Bills of Peace-Equity.-Where citi- 
zens and residents of a township are about to enforce the provisions 
of a stock-law statute alleged to be unconstitutional in its controlling 
provisions, as  to whether, in proper cases, residents of adjoining 
townships, liable to injury, can maintain a n  action in the nature of 
a bill of peace, and procure an injunction for their protection, qucere. 
Amher v. Jouner, 75. 

Injunction- Railroads-Public Interests-Right of Waf/-Home Place- 
Title.-Where a railroad company claims title to land for a parallel 
line or double track as a part  of its original right of wag, taking par t  
of the land occupied and claimed as  a home by an adjoining owner, 
and in a suit by the company an order is sought to restrain the owner 
from interference with work of such public character, which is con- 
tinued to the hearing by the trial court upon findings Qom the evidence 
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INJUNCTION-Continued. 
that the question of title was bona /ide involved; and it appears on 
appeal that  the company had entered upon the lands, built its track, 
and was operating its trains thereon: Held, the restraining order 
will not be disturbed, though the proper order would have been to 
restrain both parties and preserve the original status of the property. 
R. R. v. Thompson, 238. 

1NQUIRT. See Register of Deeds, 1. 2 ;  Partnership, 5. 

INSANITY. See Homicide, 1, 2. 

INSOLVENCY. See Banks and Banking, 1 ;  Corporations, 14, 15. 

INSTRUCTIONS. See Bills and Notes, 5,  9 ;  Appeal and Error, 3, 30, 45, 48, 
50 ; Wills, 6 ; Municipal Corporations, 3, 21 ; Master and Servant, 1 3 ;  
Carriers of I'assengers, 5 ; Insurance, 7 ; Tenants in Common, 6 ; Rail- 
roads, 7 ; Negligence, 5 ; Limitation of Actions, 6 ; Embezzlement, 2 ; 
I-Ioruicide, 1, 3, 6 ;  Criminal Law, 5. 

1. Same-Instr?tction.~--Coq~te1?tion.~-Esp1 ession of Opinion-Courts.- 
Where in stating the contention of a party to a controversy involving 
the title to lands, the court tells the jury that  the party contends that  
the jury should begin a t  a certain point and reverse the calls, etc., i t  
is not objectionable as  an instruction that  they must do so. Jarvis v. 
Swain, 9. 

2. Instrz~ctiolts-Corbtrrbittor!~ ~Tey7zgcnce-Assrcnzptio~~ of Rislcs-Appeal 
awd Error.-Where in an action for damages for a personal injury 
the defendant's liability depends upon the issues of negligence and 
contributory negligence, it  is not error for the court to refuse to sub- 
mit a n  issue as  to assumption of risk ; and were it  otherwise, the error 
was cured, under the facts of this case, by his charging upon this 
doctrine under the issue as to contributory negligence. HUE w. 
Reflector Go., 97. 

3. Instructions-Illegel Cot~tract- Cotton Putuves-Special Requests- 
Trials--Statutes.-l'he trial judge is required by our statute to state 

. in a plain and correct manner the material portions of the evidence 
given in the case and explain the law arising thereon, Rev., see. 535; 
and where in an nction upon contract it is alleged in defense, with 
evidence to support it, that  the contract was a wagering one in cotton 
fntures (Rev., secs. 1089, 3823, 3824) the judge should to some extent 
explain the statute, the consideration of the contract which would 
make i t  illegal, and the law applicable; and his merely placing the 
burden on defendant, and instructing the jury to answer the issue 
"Yes" if the defendant had shown i t  was illegal, but if i t  had failed 
in this respect to answer it "No," is insufficient and constitutes reversi- 
ble error, though no special requests were tendered on this phase of 
the case. Oreis I , .  Holt, 231. 

4. Instructio~zs-Trials-P2cnc7i~~r/s-Admissions-Evidence-Nonsz~it.- I n  
a n  action for trespass, where the plaintiff has introduced in evidence 
a portion of his complaint alleging his deed from the defendant to 
timber standing upon lands, allowing fifteen years for its cutting 
and removal, and a portion of the answer admitting this allegation 
and that defendant had cut shingle blocks therefrom; and defendant 
denies that his deed, as  given, allowed more than five years for the 
cutting and removal of the timber, and alleges that  his act complained 
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INSTRUCTIONS-Continued. 
of occurred after that  time, without introducing evidence as  to the 
alteration alleged to have been made in his deed, an instruction to 
the jury is proper that if they believe the evidence, to find for the 
plaintib; and defendant's motion for nonsuit is properly disallowed. 
Hutton v. Cook, 496. 

5.  Iu~structions-Euiden~e-~4ppeal and Error-Harmless Error.-Excep- 
tions to the charge of the court upon the question of undue influence 
in a n  action to set aside a deed a re  not considered in this case in 
which the deed was sustained, there being no evidence thereof. 
Coward v. Manly, 716. 

6. Instructions--Contentions-Appeal and Error-Harmless Error.-Ex- 
ception that  the court did not state certain contentions of the appel- 
lant is not sustained, it  appenring that  the charge as  a whole was fair  
to both parties, the judge having directed the attention of the jury to 
all of the material positions taken by them and reasonably arising 
from the evidence. Ibid. 

7. Instruct ions-Admissions-Evid~ncedppea and Error-Homicide- 
Abortion-P7~~~sicinns-Girilty Knowledge.-Where exception to the 
charge is made upon the ground that  certain of defendant's admissions 
were allowed the weight of substantive evidence when they were only 
admissible in impeachment, and i t  appears from the charge that i t  was 
capable of the correct interpretation, a new trial will not be granted on 
appeal upon the principle that reversible error must appear. I n  this 
case, where a physician was charged with a homicide as  the result of 
a n  abortion produced by him, semble, admission that in other of his 
cases he had use4 the same treatment which tends to produce an abor- 
tion, is competent as  to his guilty knowledge in adopting the treatment. 
S. v. Summers, 775. 

8. Iqzstrtcctions-Reaso?zablc Doubt-Evidence-Criminal Law.-Where the 
charge by the court as  to reasonable doubt of the defendant's guilt is 
sufficient, and i t  appears from the whole charge that  the jury were 
instructed that  they must convict the defendant upon the evidence, 
if a t  all, i t  is not objectionable that the judge failed to repeat, in each 
instance, that  they could only convict him upon the evidence. S. v. 
Martin, 508. 

INSTRUMENTALITIES. See Master and Servant, 4. 

INSURANCE. See Corporations, 2 ; Judgments, 17 ; Contracts, 14. 
1. Iwsurance-Waster and Servan--Employer and Employee-Indemnity 

-Policy-Employment of GozrnsedCompromise-Appeal and Error- 
Attorneu and Client.-,4 policy of employer's indemnity giving the 
insurer the right to employ counsel and defend or compromise a n  
action brought thereunder by an employee is for the benefit of the 
insurer, and i t  is not liable in damages sustained by the employer for  
refusing to compromise the employee's action for a less sum than that  
indemnified against, and for compromising a judgment in a large 
amount rendered in the employee's action, without appeal, in the 
absence of suggestion that  the insurer was negligent in the proper 
prosecution of that  action, or had acted in bad faith. Lumber Co. v. 
Ins. Co., 269. 

2. Insurance, Life-Premiunl Noten-Payment-Stipu1ations.-The stipu- 
lation on the form of note given for a premium of life insurance that  
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INSURANCE-Continued. 
the policy shall be void if the note is not paid a t  maturity is a valid 
one, and a recovery on the policy contract will be denied when the 
note has not been paid accordingly, unless the insurer has waived 
this provision. Owens v. Ins. Co., 373. 

3. Insurance, Life-Premium 370tes-Interest.-A premium note for life 
insurance a t  6 per cent interest draws that rate from its date unless 
otherwise specified (Rev., see. 1915). Ibid. 

4. Sanze-Tcader-Gt.oz/ndu for Rcfuua7.-Where the money for the face 
value of a premium note without interest from i ts  date has been 
tendered the insurer, before maturity, who refuses to receive it, stat- 
ing that  the insured, who was then sick, must first get well enough 
to come and arrange it himself, the failure to tender the interest on the 
note as  well as  the principal will not avail as  a defense for the insurer 
in a n  action against i t  upon the policy since matured by the death of 
the insured, the refusal being based upon a n  entirely different state- 
ment. Ibid. 

5. Insurance, Life - Forfeiture -Premium Notes-Tender-Judgments- 
Deduction.-A valid tender made for the payment of a premium note 
for life insurance before its maturity is for the purpose of saving a 
forfeiture, and when refused by the insurer it  is not required to be 
kept good pro hac  ice, in the sense that the money must always be 
ready and available, as  in cases where the stopping of interest or 
court costs, etc., are  involved; and i t  is sufficient if the principal of 
the note and proper interest is deducted from the amount of the re- 
covery on the policy in the Superior Court. Ibid. 

6. Insurance, Life - Forfeit?cl-e - A-otes - Statutes.-Semble, our statute, 
Gregory's Supplement, 4770a, would prevent a forfeiture under a life 
insurance policy, within a year, under the circumstances of this case. 
Ibid. 

7. I1zsura~~ce-Policy-~4ba~tdonn~errl-In,structions-Trial~-Que~tions for 
Jury.-Where the facts are  ascertained, the question as  to whether 
a party seeking to enforce a contract had abandoned i t  is one of law, 
and, upon conflicting evidence, is a mixed one of law and fact for the 
determination of the jury under proper instruction from the court 
as  to what, in law, constitutes an abandonment. Aikm v. Ins. Co. ,  400. 

8. Insurance, Life-Premiums-Jotice-Statutes.-An insurer may not 
declare i ts  policy of life insurance forfeited or void for  nonpayment of 
premium within the time therein specified for it to be made, when 
such has solely resulted from its own error in failing to properly ad- 
dress the notice required by the statute; and where upon receipt of 
the notice the insured promptly tendered payment of the premium, 
and keeps his tender good, and the policy remains in  his possession 
until its maturity by death, without demand or action of the insurer, 
and without notification of further premiums becoming due, as  the 
statute requires, the defense may not successfully be maintained, in an 
action by the beneficiary under the policy, that  i t  had become forfeited 
for nonpayment of premiums. Gregory's Supplement, sec. 4779a. 
Ibid. 

9. Sarne-Reinsur.ance-Slat~n~e~~t~?-Aba~zdonment-Questios for Juq~.-  
A statement made for the reinstatement of a life insurance policy, 
that  i t  had lapsed for nonpayment of premium, may not be declared 
a n  abandonment thereof as  a matter of law, when there is evidence 



INDEX. 

INSURANCE- Continued. 
tending to show that  a sufficient tender of payment had been duly 
made and wrongfully refused by the insurer, who continued to insist 
upon his rights. Ibid. 

10. Insurance, Life-Premiums-Tcader-Conditions.-Where the insurer 
has erroneously declared a policy of life insurance forfeited for the 
nonpayment of a premium, and has refused a good tender of payment 
thereof duly made, which the insured continues to insist upon and 
make good, and, acting upon the insistence of the insurer, the insured 
makes application for reinstatement of the policy under protest, re- 
mitting the premiums therewith, the insurer, having itself annexed the 
condition, may not successfully maintain that  the tender of the in- 
sured was upon condition and therefore not sufficient in law. Ibid. 

11. Insurance, Sccident-Premizms-Paument.-A provision in a policy 
of accident insurance requiring prompt payment of the premiums 
as  they fall due or that  the insurer will not be liable for a n  injury 
received during a period within which the premium has not been 
paid, so pertains to the essence of the contract as  ordinarily to re- 
quire strict observance of it, unless the assurer waives compliance of 
the assured therewith in some recognized manner. Noore v. Accident 
Assw. Corporation, 532. 

12. Same-1Vaiver.-Where the insurer has so habitually failed for such 
time in the past to insist upon prompt payment of the premiums of 
a n  accident insurance policy as  to have misled the insured to believe 
that strict compliance would not be enforced, and an accident covered 
by the policy occurs a day after a premium has become due, which was 
remitted to the company on the day thereafter, stating on the check 
that it  was for the payment of a three months period, the acceptance 
of the check by the insurer and its premium receipt duly issued, taken 
in connection with the evidence of the "prior and long-continued course 
of dealing," is suiiicient to be submitted to the jury upon the question 
of the waiver by the insurer of the condition stated in the policy, and 
to sustain a verdict in favor of the beneficiary after the death of the 
insured. Ibid. 

13. Name-Separate Bencpts-Death-Notice.-mere under the provisions 
of a policy of accident insurance certain benefits are  to be paid to the 
insured, with distinct provision that in case of accident resulting in 
death a certain sum is to be paid a beneficiary, the latter, during the 
lifetime of the insured, is not required to give the ten days notice 
of the injury which resulted in his death, but only the notice provided 
for from the time of the latter event; the interpretation of the policy 
being that the assured and the beneficiary shall each give notice of 
the event upon which his claim depends. Ib id .  

14. Same-Proof of Death-Evidence-Questions for  Jnq-Trials.-Where 
the beneficiary under a n  accident policy promptly notifies the insurer 
of the death of the insured from a n  accident, and of his claim under 
the policy, requesting the proper blanks furnished for the proof of 
death; and the insurer sends only a diability blank, but which the 
beneficiary has filled out and returned, containing the statement of the 
attending physician, with all  necessary information, and though in- 
formed of its mistake the insurer continues therein in its correspontl- 
ence, and does not send the blank applicable, the beneficiary offering 
a t  all times to supply whatever information the insurer required: 
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Held, evidence suficient of a compliance with the provision of the 
policy requiring notice within ten days, and the filing of process, to be 
submitted to the jury. Ibid. 

15. htsurancc, -Accident-Proof of Death-Ntipnlations as  to Suit-Waiuer. 
Where a n  insurer denies all  liability under its policy of accident in- 
surance, covering the death of the insured, and refuses to proceed 
with the investigation respecting it, its action is a waiver of its re- 
quirements as  to the proof of death and the clause in the policy for- 
bidding the bringing of any suit upon i t  until after the three months 
from the filing of the proofs. Ibid. 

16. Inswance, Accident-Benefits-Independat Provisions.-Where a pol- 
icy of accident insurance by its terms prohibits a recovery of the 
insured was not wholly and continuously disabled from the date of the 
accident, and there is also an independent liability created for a 
beneficiary in case the accident results in death, in a n  action upon the 
latter brought by the beneficiary the question of immediate, total, and 
continuous liability is not included, i t  applying only to the insured and 
to his life benefits. Ibid. 

17. Insurance, Accident-Policy Contracts-Ambiguity-Interpretation- 
Premiums-Payment in  Advance.-A policy of accident insurance, in  
case of ambiguity, is construed favorably to the assured and benefi- 
ciary. Where there is evidence that the insurer has accepted payment 
of quarterly premiums for one year, as  in this case, and there is a 
provision for additional benefits when premiums have been paid i n  
advance for that  time, the question of additional benefits was properly 
left to the jury. Ibid. 

18. Insurance, Lif+Corporations-Oficers--Insurable Interests-Principal 
and Ag~r~t-Ntat?rles.-WThere the manager of a concern employs an- 
other to take charge of its insurance department, i ts soliciting agents, 
etc., by which a profitable business is built up, upon a n  agreement 
that  the one producine the business is to receive a s  compensation a 
certain part of the profits, i t  is not conclusive evidence of a partnership 
b e t w ~ e n  the two, and the corporation has an insurable interest in the 
life of the manager of its insurance agency, and expressly so under 
the provisions of our statute, chapter 507, Public Laws 1909. Trust 
Co. u. Ins. Co., 558. 

19. Insurance, Life-Deli~erq of Policy-Health of Insured-Duty of In-  
surer.-If any time elapses between the application for policy of life 
insurance and its issuance, i t  is the duty of the insurer to make 
inquiry when the policy is delivered a s  to the condition of the health 
of the insured, and upon its failure to do so the delivery is conclusive 
that  the policy contract is completed, and binds the parties to the 
mutual obligations thereh  imposed upon them. Ibid. 

20. Same-Soncontestafile Clause-Defenses.-A clause in a policy of life 
insurance making it  incontestable a t  the end of a year covers the 
defense of the alleged bad health of the insured a t  the time of its 
delivery, and also that  of false and fraudulent statements alleged to 
have been made by the insured in his application. Ibid. 

21. Bame-Eacepiions.-Where a policy of life insurance has been issued 
containing a clause making it  noncontestable after the expiration of a 
year, except for nonpayment of premiums, after that period no defense 
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INSURANCE-Continued. 
is available to the insurer, in a n  action upon the policy, excepting the 
nonpayment of the premium, as  therein stated. Ibid. 

22. Insurance, Life-Noncontcslable Clause-Insurer's Benefit.-The non- 
contestable clause in a life insurance policy is for  the benefit of the 
insurer in increasing its business by assurance that  after the maturity 
of the policy, usually upon the death of the insured, its collection will 
not be subject to the uncertainty and delay of litigation, or questioned 
except as  to matters therein stated--in this case, the nonpayment of 
premiums. Ibid. 

23. Insurance, Life-Noncontej.taB1e Cfla?cse-Breach by Insurer-Rights of 
I~b8ured.-Upon refusal of the life insurer to perform it3 part of a 
policy contract, and its notification thereof to the insured, the latter 
may elect to consider the policy a t  a n  end and recover its just value; 
or he may sue in equity to have the policy declared in force, or tender 
the premiums and treat the policy as  in force and recover the amount 
payable according to its terms a t  maturity. Ibid. 

24. Same-Suits-Equitjj-Ca~~cellation-Consent-Validity of Policy.- 
Where a policy of life insurance containing a clause making it  non- 
contestable after the expiration of a year, except for nonpayment of 
premium, has been delivered and the premium paid therefor, a n  at- 
tempt by the insurer within that  time, upon notification to the insured, 
to cancel the policy with tender of repayment of the premium upon a 
different ground than that  stated in the clause, but not consented to or 
accepted by the latter, is a breach of the contract by the former; 
and i t  is necessary for the insurer, within the stated time, to bring 
suit in equity for the caccellation of the policy, or it will remain 
binding and enforcible upon the insurer's death. Ibid. 

25. Insurance, Life-Bcneficinrie.r--Conflicting Claimants-Payment Into 
Cou9.t-Parties-Xe1eaw.-Where a n  insurance company admits its 
liability on a policy matured by the death of the insured, and therein 
made payable to  his children, and the insured has left a will appoint- 
ing his wife his executrix and directing that his debts be paid out of 
its proceeds, and in an action thereon all the parties in interest a re  
before the court, the payment into court of the moneys due under the 
policy will protect the insurer, and render immaterial the question 
as  to the rightful beneficiaries, so f a r  a s  it is concerned. Van Duke v. 
Ins. Co., 700. 

INTENT. See Wills, 1 ; Accord and Satisfaction, 1 ; Contracts, 5, 13 ; Equity, 
2 ;  Statutes, 10. 

INTEREST. See Insurance, 3 ; Parties, 1 ; Partition, 1 ; Courts, 1 ; Municipal 
Corporations, 17 ; Receivers, 4. 

INTERPRETA4TION. See Wills, 13,14 ; Constitutional Law, 17,18 ; Contracts, 
19 ; Statutes. 

INTERVENOR. See Mortgages, 1. 

INTOXICATING LIQUORS. See Negligence, 5 ; Appeal and Error, 27 ; Judg- 
ments, 22 ; Courts, 4 ; Indictment, 3. 

1. Intoxicating Liquors-Btatntes-ComnzerceCarriers of Goods.-Since 
the passage of the Webb-Kenyon Act of Congress, a State statute which 
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INTOXICATING LIQUORS-Continued. 
makes it a misdemeanor to transport, deliver, etc., any intoxicating 
beverage in a prescribed locality is valid as  to interstate shipments, 
and enforcible against common carriers violating it. Express Co. v. 
High Point, 167 N. C., 103, cited and distinguished. S. v. Express Co., 
753. 

2. Intoxicating Liquors-Beverage-Defi~tition-Local and General Law- 
Statutes.-Where a statute prohibits the transportation to and delivery 
of "intoxicating beverages" in a certain prescribed locality, the lan- 
guage employed includes all the different kinds of liquors named in 
the general prohibition law, i.e., "spirituous, vinous, fermented, or malt 
liquors, or intoxicating bitters." Ibid. 

3. Intoxicating Liquor-Statutes-Separate Oflenses-Criminal Law.- 
Section 2, chapter 97, Public Laws 1915, creates two offenses, one for 
receiving more than one quart of spirituous liquor a t  one time or a t  
one delivery, and the other for receiving more than one quart in one 
package; and as  to each the statute is constitutional and valid. S. v. 
Carpeqzter, 767. 

ISSUES. See Injunction, 1 ;  Processioning, 1 ;  Evidence, 2, 5 ;  Appeal and 
Error, 4, 8, 9, 15; Plea in Bar, 1 ; Tenants in Common, 1 ;  Deeds and 
Conveyances, 1 ; Reference, 1 ; Master and Servant, 13 ; Municipal Cor- 
porations, 6 ;  Actions, 2. 

1. Isszces-Plea&i?tgs-meal and Error.-When the issues submitted 
relate to the disputed matter arising from the pleadings, whereunder 
all  competent evidence can be submitted to the jury for their determi- 
nation, they a re  sufficient. House v. Boyd, 701. 

2. Isazces-fljectment-Bt~rden of Proof-Title-Possession.-In an action 
of ejectment the plaintiff must show title in  himself to the land in 
controversy, and that  the defendant is in possession, and objection 
to a n  issue that  i t  covers more than the land in controversy will not 
be sustained when the issue is raised by the pleadings, and thereunder 
the parties are  afforded opportunity to introduce all  pertinent evidence, 
and apply i t  fairly. Milli7c~n v. Gessoms, 723. 

3. Issues-Courts-Appeal and Error.-The framing of issues must be left 
to the sound discretion of the trial judge, and generally will not be 
interfered with on appeal when suficient to fall  within the rule re- 
quired. Ibid. 

JOINDER. See Actions, 2. 

JOINT WILLS. See Wills, 3. 

JUDGMENTS. See Recorder's Court, 1 ; Mortgages, 6 ; Equity, 5 ; Receivers, 
3 ; Appeal and Error, 18 ; Insurance, 5 ; Railroads, 3 ; Removal of Causes, 
1 ; Homestead, 1, 3, 4 ; Drainage Districts, 4 ;  Judicial Sales, 2 ; Plead- 
ings, 7 ; Parties, 2 ; Trusts and Trustees, 3 ; Arrest and Bail, 2 ; Banks 
and Banking, 4 ;  Contracts, 19;  Bills and Notes, 7 ; Courts, 4, 6, 7 ;  In- 
dictment, 2. 

1. Judgments, Consen-Out of Trrm -Computation of Time.-Where a 
consent judgment is entered out of court and out of term, as of the 
previous term, requiring the defendant to deliver to the plaintiff 
certain certificates of stock "within sixty days after final judgment," 
and if not done the plaintiff should recover the par  value, the time 
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within which the certificates are required to be delivered should be 
counted from the actual signing of the judgment, and not from the 
former term or the record entry of the judgment. Seip v. Wright, 14. 

2. Judgments Final.--A judgment is final which decides the case upon its 
merits without reservation for other and future directions of the 
court. Sanders v. -May, 47. 

3. Ercusable Neglect-,lrcdgme??ts-Bnzployment of Counsel-Attorney and 
Client.-Excusable neglect to set aside a judgment regularly rendered 
by default of an answer is not shown by the facts that the defendant 
employed to represent him as  attorney of another county, who did not 
regularly attend the courts or practice in the county of the venue, 
or promise to go there specifically, but who informed the defendant 
that i t  was unnecessary; nor by the further fact that the defendant 
did not know the date of the term to which the action was returnable 
when he had been served regularly with summons, stating the time. 
Lrcmher Co. v. Lumber Co., 172 N. C., 320, cited and distinguished. 
Banz v. Person, 72. 

4. J~rdgnzct?ts-Collatcrul -4ttack--Contracts-Draiuage Districts.-Where 
the liability of petitioners to lay off a drainage district depends, ac- 
cording to their contract with the defendants upon the "dismissal" 
of the proceedings, and it  appears that the proceedings were regu- 
larly had in conformity with the statute and dismissed by the clerk, 
from whose judgment no appeal was taken, the judgment of the clerk 
cannot be collaterally attacked in an action against the petitioners 
upon the contract. Lewis v. May, 300. 

6. J~tdgme?its-Decrees-JJiddZc Names-Correction.-Where a decree, in 
a proper action, converts a deed absolute upon its face into a mortgage 
or deed in trust to secure borrowed money, and it  is ascertained that 
therein the money has hcen paid, and the mortgagor, holding the 
equitable title with the naked legal title outstanding, has directed the 
decree to be made to his wife, but whose middle initial has therein been 
incorrectly stated by mistake, but her identity as the one intended 
established as  a fact:  Brld, the variation in the middle letter of the 
name is immaterial, the law recognizing only one Christian name, and 
i t  is not required that suit be first brought to correct the decree. Evans 
v. Bre~tdle, 149. 

6. Same-hTaked Legal Title-Tra~?sfereo of Title-Partm-As to whether 
the decree in this caw bad the effect of vesting the legal title in the 
holder of the equitable title, not declaring in conformity with the re- 
quirements of Revisal, secs. 566, 567, that "it shall be regarded as  a 
deed of conveyance," qiccere; but i t  appearing from the decree that a 
mere naked title was outstanding in a mortgagee, and tha t  the mort- 
gage debt had been said: Reid, the mortgagor, the owner of the 
equitable title, had a right to demand the conveyance of the legal 
one, or that i t  be decreed to himself or to such other a s  he might 
designate, in this case his wife, though she had not been made a party 
to the suit, and their deed would pass a complete title to their pur- 
chaser. Ihid. 

7. Judgments-EquitpTrltnts- Estates- Rights-Esecution-Deeds and 
Co~tveva?zces-Soles.-Where i t  is shown on the face of the writin: 
that one person holds the legal title to lands in trust for another. in 
whole or in part, the latter has an equitable estate, which is qubject 
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to execution under judgmcnt against him, though it  may be necessary 
for him to enforce his claim in equity ; but where there is no declara- 
tion of the trust appearing in the instrument, and the holder of the 
legal title denies the equitable one, requiring a decree to enforce it, 
the latter, until the decree is entered in his favor, has a mere right, 
and no estate subject to execution. Ibid. 

8. Same-Ptcrckaser.-Where pending a contested suit to declare a deed 
absolute upon its face into a mortgage, a judgment has been obtained 
against the one asserring his right, and the lands sold under execution, 
and thereafter the equity sought in the suit has been established by 
decree of the court : Held. the purchaser a t  the execution sale, or his 
grantee, acquired no title to the lands, a s  the judgment had no estate 
in the lands a t  the time of the sale. Ibid. 

9. Judgtne~ct-19art~t io~~-Tet ln i~tx in  Common-Title-Estoppel.-Judg- 
ment in proceedings to partition lands will not operate to estop the 
parties from denying that the seT7eral tenants in common had an 
estate in fee, when the question of title was not therein involved or put 
a t  issue. TVesto?~ v. Lctmber Po., 162 N C , 165 ; s. c., 169 N. C., 399, 
cited as controlling. Olds ?I. Cedar TVoriis, 161. 

10. Jzcdgnze9~ts-PZeccdi~zgs-E?:idc>zc~.-en judgment is rendered against 
a litigant upon the pleadings, the averments in his favor will be taken 
as true and interpreted in a light most favorable to his claim. Moore 
?j. Bawk, 180. 

11. Jz~dgmorl.~-illortc/a!7rs---B~~rl1tio11-Trsts-Statute of Cses-Statutes. 
Revisal, sec. 620, subsection 4, permitting execution under judgment 
against personalty held in trust, does not apply when the trustee holds 
under a mixed trust, as where the instrument is existent and the debt 
i t  secures remains unpaid: but only where the naked title is outstand- 
ing with the right of the cestwi que t rus t  to demand it as a matter of 
right under the Statute of Uses. Ilardware Co. v. Leais,  290. 

12. t I ? ~ d q ? ) ~ ~ ~ ? t s - - - I n % p l z c a t i ~ i ~  of Lac+'--Begivriiitzq of Tcr?n.-A judgment 
rendered aqainst a corporation does not relate back, by implication 
of law, to the beginning of tlie term, so as  to create a lien on the 
corporate property as against tlie resting of the title in a receiver, 
~ ~ n d e r  the statute (Revisal, sec. 1 2 2 1 ,  mTho had in the meannhile been 
appointed. Revisal, secs. 373, 574. Hardware Co. v. Holt, 308. 

13. Rome- Conselll of Corporntion-Riqltis of Creditors.-The consent of a 
defunct corporation that a judgment rendered should relate back to 
a preceding term of court cannot affect the vesting of the title in the 
receiver, representinq the general creditors, who has been appointed 
in the rnean1~-liile. Ihid. 

14. Judr/~nc~?~ts-De~az~lt-Ai~.s?ccr Sfricken Out-Collateral BttacX-Appeal 
and Error-The legal authority of the trial court to strilie out de- 
fendant's answer and render judgment against him cannot be collater- 
ally attacked on appeal from n refusal of that court to set aside the 
j~tdgment for mistake, etc., arising from a different and later matter. 
Lumber Co. v. Cottin17hana, 323. 

15. Jt~rlnlneirts-Contiiiz~a?~ce of Case-!L1erms--Bonds-Duty of Clien- 
Seqlect of Coirns~1.-It is the duty of a party to an action, or his duly 
authorized agent, who is present and acting for him, to comply with 
agreed terms of an order granting him a continuance, and not the duty 
of his attornq-s, and the neglect of the latter therein is not sufficient 
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J U D G N E N T S - C ~ I L ~ ~ ? ~ ~ ~ .  
ground to set aside the judgment rendered against him in consequence. 
Ibid.  

16. J u d y ~ n e n t s  Se t  Aside-Offer ? f  Parfu-Contl-acts-Complaint-Emcus- 
able Beglect-Courts. -An offer privately made by the plaintiff that 
a judgment pro confesso in his favor will be set aside upon the de- 
fendant's giving a mortgage on the lands described in the complaint 
to indemnify him against damages, etc., must be complied with ac- 
cording to its terms, and the courts, in passing upon the question of 
defendant's excusable neglect therein, are  without power to vary 
the terms of the oBer, and set aside the judgment preriously rendered. 
Ib id .  

17. J?cdgniei?tr--Verdict-I?~tr~'pretation-Irbsu~ance, Life-Premium Note  
-Tender.-While the rerdict of the jury must, as  a general rule, 
establish the facts required to support the judgment, it may be in- 
terpreted and alloved significance by reference to the pleadings, testi- 
mony, and charge of the court;  and where upon an issue as  to tender 
of payment for a premium note for life insurance the jury has re- 
s p o n d ~ d  "Yes," and in the principal sum of the note. leaving off 65 
cents interest, and in applying the principle referred to :  Held,  the 
verdict was suscient to support a judgment in the plaintiff's favor, 
especially as  the issue was inadvertently answered under the direc- 
tion of the court. Otce?~s v. Ins. Co., 373. 

18. C o ~ ~ s c n t  Jlctlqn~ents-Contracts--Corporatiok% Cornnzission-Police Pow- 
el-s-Railroads-Cros~~i?zr/s-S?r~itches-Public Safety.-A consent judg- 
ment is regarded as  a contract between the parties; and when there- 
under one railroad company is permitted by another to cross its track 
upon condition that  i t  will put in such switch system as the other may 
designate, and the syqtern has been designated accordingly, the Corpo- 
ration Commission has no power to set aside the contract, when it is 
found by the Commission that the systems contended for by each of 
the railroad companies are egnally safe and that  the interests of the 
public a re  not invoh-ed. R. R. v. X. R., 413. 

19. Jf~dqme~lts-Presun%ptio?zs-Iqzfcrior Courts-Clerks o f  Court-Probate. 
The presumption of the regularity of proceedings terminating in judg- 
ment in the Superior Court having jurisdiction of the parties and the 
subject-matter applies to courts of inferior or more limited jurisdic- 
tion, as, in this case, the action of the clerk of the Superior Court 
of the proper county admitting a mill to probate in common form. 
Bfai nes v. Thonzpson, 466 

20. Same-Burden of Proof.-Where a party seeks to set aside the probate 
of a will as a cloud upon his title to lands, the burden of proof is upon 
him to show, in a proper suit, such substantial defects in the proceed- 
ings as  mo~ild avoid the action of the clerk in admitting the will to 
probate. Ibid.  

21. Jz~dqnzents-Clerks of Court-Probate-Collateral Attack-New Coun- 
ties.-The action of the clerk of the Superior Court of the proper 
county admittinq a will to probate cannot be attacked collaterally, in 
a suit brought to declare the probate void for irregularity, as  a cloud 
upon the plaintiff's title to lands; and the fact that  the lands, a par t  
of a larger body, mere situate and suit was brought within a new 
county cut off in part  from the original one in which the probate was 
allowed, does not alter the application of the principle, there being 
bona notabilia, in the county, when the probate was had. Ibid. 

965 
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22. tJtcdgment Suspended-Conditions - Waiver - Intoxicating Liquors - 
Criminal Law.-A defendant who has been convicted of selling intoxi- 
cating liquors in violation of our prohibition laws before a court of 
competent jurisdiction may waive his right of appeal and consent to 
a judgment suspending the sentence upon condition that  he appear 
before the court from time to time and show that he has not since 
violated the law. 8. u. Burnmtte, 734. 

23. Same-Orders-Erectction of Rel~tence-CourtsJzhrisdiction--Statutes. 
A trial justice, under the statute, is but the presiding officer of his 
court, and where the court has suspended judgment against the pris- 
ouer upon condiftion that  he report to the court from time to time and 
show his good behavior, he may not thereafter cause the defendant to 
be imprisoned or sent to the roads for violating the conditions im- 
posed, except in open court regularly sitting for the transaction of 
business, and the court must afford him opportunity to be heard, and 
to employ counsel, if he so desires ; and a proceeding held privately in 
the office of the justice, wherein he attempts to order the execution 
of the judgment, is without warrant of law and of no effect. Ibid. 

24. Judgment Suspended-Conditions-Good Behavior--Sentence-UnZaw- 
/uZ Procedure-Appeal and Error.-It appearing in this case that  the 
trial court suspended judgment in a criminal action upon certain 
conditions, without adjudication of the fact whether the defendant had 
complied therewith, and had ordered the execution of the sentence 
and the arrest of defendant without warrant of law, i t  is Held, that 
the defendant give a bond in a certain sum for his appearance before 
the criminal court a t  a time to be fixed by it ,  giving him reasonable 
opportunity to be heard, employ counsel, etc., and in default of his 
giving the bond, the court issue a warrant or capias for the purpose 
of investigation. Ibid. 

25. Jud,qn~cnts-Motions in Arrest-Indictment-Accessory-Statutes.-A 
motion in arrest of judgment is permissible only where the indictment 
is insufficient upon its face; and where the charge therein is murder, 
i t  is sufficient to sustain a conviction in a less degree, Revisal, see. 
3269 : and a motion in arrest that upon the evidence the accused was a n  
accessory and not a principal will not be granted. S. v. Brgson, 803. 

JUDICIAL SALES. See Nlortgages, 2. 
1. Judicial Sales-Mortgaqes-P?crrhasrrs - Destroued Property - Negli- 

qcl~re-Damages.-WThere chattels are  sold under execution of a judg- 
ment, subsec~uent to the lien of a prior registered mortgage, and the 
mortgagee has become thc successfnl bidder under the mistake that 
his debt was first to be paid; and it  appears that  the value of the 
property was insufficient to pay his debt; he is not liable to the judg- 
ment creditor for damaqes for the destruction of the property there- 
after by fire, while in his possession, in the absence of evidence of 
negligence on his part. IIal-du'arc Co. v. Lewis, 290. 

2. Judicial Sales-Mortgages--J~idgnzenta-Equity of Redemption-Priori- 
tics.--A mortgagee of lands: purchasing a t  a n  execution sale under 
a judgment to which he is a stranger, sold subject to his mortgage, 
can acquire only the equity of redemption (Rev., sec. 629 (3)  ), subject 
to the judgment debt. Woodruff u. I'rust Co., 546. 

JUDICIAL POWERS. See Municipal Corporations, 8. 
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JURISDICTION. See Pleadings, 4 ; Partition, 1 ; Courts, 1, 4, 5 ; Arrest and 
Bail, 3 ; Commerce, 1 ; Judgments, 23 ; Appeal and Error, 42. 

JERORS. 
1. dlo-ors-Talesmen--Nrl~~ctioir -Call from 0 utside-#heriffs - Courts - 

Statutes.-The primary dirty of selecting tales jurors for the trial of a 
cause is with sheriffs, and their deputies acting for them, under the 
control and supervision of the court;  permitting these executive offi- 
cers so acting to go outside for the purpose or notify them in adrance 
when such course is best promotive of the ends of justice. Revisal, 
see. 1967. Lupton u. Spencer, 126. 

2.  .T7~rors-bl~e1-iffs-Relatzoi~s7rip t o  Parties-1ntetest.-II7heaever i t  is 
made to appear that the sherifi' has an interest, direct or indirect, in 
the cause of action for the trial of which tales jurors are  to be called, 
or bears such a relation to the parties thereto as to render him an 
improper or unsuitable person to perform this duty, the court may 
designate another for  the purpose. Revisal, see. 1968. Ibzd. 

3. Sn1r~e-4plieal aiid Error-Objcct~otis and E~ce l~ t io?~s -Laches -SP lo  
Trrals-Impartial Panel.-Where objection has been made to the 
sheriff's calling in tales jurori: for the trial of a cause on the ?rounds 
that he is a cousin of one of the parties. and that the action in7 o l ~  ed 
title to lands, which his brothpr had narranted, and the court desiy- 
nates his depnty for the pnrpose, n ho reads the names of jnrors from 
a list, informing rounsel, in reply to his question, that he, the deputy, 
has made i t ;  and the j u r ~  being selected, the trial proceeds to I erdict, 
after which the sheriff, in the presence of the court, counsel, and 
parties, states that  he llnd made the list of jurors,  hereupon the 
injured party insists upon his right to an impartial panel, i t  is Held, 
under the facts 5tatec1, he mas not guilt> ot laches, and his motion 
to set aside the verdict, and for a new trial. should be sustained as a 
matter of right. 8. v Jfnultsby, 130 S. C., 664, cited and distinguished. 
Ibid. 

4. Jurors - Qualificat~ons - Court's Discretion - IIomicide-Apppeal and 
Cti-or-Wheie jurors in the crial of a capital felony had largely read 
the newspaper accounts of the Billing, admit forming an opinion of the 
prisoner's guilt, one of t h ~ m  stating that unless the prisoner proved 
he TT-as innocent he wonld render a verdict of guilty ; and upon exami- 
nation by the co~lnsel and judge the nitness stated he could eliminate 
all he had heard, be coreriled by the el-idence, and give the State and 
the prisoner an absolutely fair trial, and the prisoner having exhauster1 
all his peremptorp challenqes, the ,jurors were permitted to serve: 
IlcTd, the matter was within the reasonable discretion of the trial 
judge, and not revien able. X. v. T P ~  rlj. 781. 

JURY. See Statutes, 7 :  Venire, 1. 

JUSTICE'S COCRT. Sep Recorder's Court, 1. 
1. Justices' COZ~I-ts-Pleadings-Verified Statemnlfs-Oral-P1eadi~igs.- 

The requirements of Revisal, sw. 488, that pleadings filed subsequent 
to a verified pleading, esc~pt ing  demurrer, shall likewise be rerified, 
applieq onlj- to courts of record, and has no application to pleadings 
in a justice's court. which is not a court of record, and as  to which 
the statute, Rerisal, see. 488, provides that they may be "written or 
oral." Building Co. 1;. Hardz~are  Co., 53. 
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JUSTICE'S COURT-Continued. 
2. Sanze--Appeal-Superior Court- Trials-Evidetzce-Questions f o r  Jurg. 

A paper writing introduced before a justice of the peace, purporting 
upon its face only to be a verified account upon which judgment is 
sought, lacking the requisites of a complaint, under the provisions of 
Revisal, 467, in failing to state the title of the cause, the name of the 
county and parties, will not be considered as a verified complaint on 
the trial in the Superior Conrt, requiring the answer thereto be veri- 
fied; and upon an oral answer denying the liability and raising the 
issue, the question is for the determination of the jury under proper 
evidence. Ibid. 

KNOT4TIJE13GE. See I\Ialicious Prosecution, 5 ; Deeds and Conveyances, 2. 

LABORATORY OF HYGIENE. See Statutes, 16. 

LACHES. See Jurors, 3 :  Appeal and Error, 35, 37. 

LANDLORD AND TEXAXT. 
La?~dlord and Tenant-Sale of Crop-La?~dlol.d's Colzsent-Contracts.-In 

a n  action against a tenant to recoT7er damages for his failure to 
deliver a crop under his contract of sale, the defense that the tenant 
had not settled n i t h  his landlord, and that  the contract was therefore 
illegal, is not a1 ailable, when i t  is shown that the landlord had cou- 
sented to the sale and had thereafter taken possession of the crop a t  
the tenant's reqneqt Lcc v. Xelton, 704. 

LANDS. See Trusts. 1; Deeds and Conveyances, 17. 

LEGISLATION. See Constitutional Law, 3. 

LEGISLBTIVE CONTROL. See Counties, 5.  

LEGISLATIVE DISCRETIOS. See Condemnation, 2. 

LEGISLATURE. See Constitutional Law, 11, 14. 

LETTERS. See Executors and Administrators, 2 ; Statute of Frauds, 5 ; Evi- 
dence, 9. 

LEVY. See Jlortgages, 6. 

LIABILITY. See Public OAicers, 2. 

LICENSE. See Register of Deeds, 1, 2 ;  Statutes, 4. 

LIENS. See Homestead, 3 ;  Drainage Districts, 4. 
1. Lic1ts-13l~ildings-l,oa?~s--Resi1lli~1r/ Trusts-Rt~sband and Wife.-The 

loan of money by a wife to her husband and used by him in building 
a house upon his own land d o ~ s  not, in the absence of contract or 
statute, give the wife a lien upon the house or the land for its repay- 
ment, or create a resulting trust in her favor. I n  r e  Gorharn, 272. 

2. Lie17 s- Coi7%mingling OT Goods-Il?~shand and Wife-Equity.-Where 
the wife has permitted the husband to use her money indiscriminately 
with his own in erecting a building on his own land, so that  the 
amonnt may not be ascertained, the doctrine of the admixture of goods 
would prevent her acquiring a lien for its repayment, were she other- 
wise entitled to it. Ibid. 
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LIMITATION O F  ACTIONS. See Tenants in Common, 3, 6 ;  Homestead, 3 ;  
Drainage Districts, 4 ; State's Lands, 4 ; Statute of Limitations. 

1. Lirvatalion o f  Actions-Parol Trxsts-Deeds and Conveya?%ces.-This 
suit upon a parol agreement made in 1911, and brought in 1916, to 
enforce a parol trust in land thereunder is held not to be barred by 
the statute of limitations. Al lw  v .  Gcoding, 93. 

2. Limi ta t ion  o f  dctiol~s--Posse?sisn-Do~c;er-Heirs at Law-Title-State. 
The possession of the midom nnder dower in the lands of her husband's 
estate may be tacked to that of her husband for the purpose of per- 
fecting title in the heir claiming by adverse possession under the deed 
to his ancestor as  color of title; and when sufficient for twenty-one 
years will take the title out of the State. Jacobs v. Will iams, 276. 

3. Xame--.Idverse Possessio??-Co??tiq%?lity.-Evidence in this case of get- 
ting turpentine from the l o c u ~  W L  qiio, cultirating the lands, etc., on 
the entire tract, by the qrantee under the deed, relied upon as color, 
also by the widow after his death, a s  to her dower and other lands. 
and by the heirs a t  law, claiming title by continuous adverse posses- 
sion for more than twenty-one years in all, is held sufficient to rake 
the title out of the State. Ibid. 

4. Limi ta t ion  o f  Actio~ts--Fortsuit--Paurt~ent o f  Costs-Second Actiort.- 
Revisal, see. 370, is an extension of time beyond that allowed by the 
general statute, in the instances stated, including nonsuit, and the 
amendment in the laws of 1915 (Greg. Rev., Biennial, 1915, p 3.50) 
requiring the payment of costs has no application when the second 
action has been brought within the time permitted by the general law. 
Buntmcr s v. R. R., 398. 

5. Limitation o f  Actions-Religious Societies-Ind~pendent Congregations 
-Trzcstees-Deeds and C~n~~eyn~?ces- -Xta tz i tes . -~4  congregational 
church under which class each congregation is independent and not 
a part of a larger system, holdmg, as  such, real property under known 
and visible metes and bounds for a hundred years, and using i t  for 
religious purposes, acquires a fee-simple title, independent of the valid- 
ity of its deed, Revisal, see. 2672, and its trustees under the direction 
of the church or congregation properly obtained, may convey such 
title to the purchaser. R e ~ i s a l ,  secs. 2670, 2671. Gold v .  Cozart, 612. 

6. Limitation o f  Actions-Dscds and Co~zveya~ices-Color o f  Title-Ad- 
w i s e  Possess~oi~-Tr.inl~-B?;idet~~~-I"rz~t~u~ti~~~s.-TThere in a n  ac- 
tion to recover lands the plaintiff shows title out of the State, and a 
junior deed to that  under n-hich the defendant claims. creating a lap- 
page, the locus i n  quo, and there is evidence tending to shorn- that 
the plaintiff had entered into possession under his junior deed and 
exercised evclusive and continuous ownership to the boundaries of his 
deed, and nnder color thereof, for se17en years, i t  is sufficient to ripen 
a n  absolute fee-simple title in him: and when the defendant's evidence 
is corroborative, the court map instruct the jury to answer the issues 
in plaintiff's favor as a matter of law. Johnson v. McKay, 718. 

LIVE STOCK. See Carriers of Goods, 5, 6. 

LOAN. See Wills, 4 ; Liens, 1. 

MAIL AGENTS. See Carriers of Passengers, 7. 
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MALICE. See Xalicious Prosecution, 1. 
Malice-Probable Cal~ne-Ccidei?cc.--1\Ialice in prosecuting a criminal ac- 

tion may be inferred by the jury from a want of probable cause, in a n  
action for damages tor malicious prosecution. Bowen ?;. Pollard, 130. 

MALICIOUS PROSECUTION. 
1. Xalicious Proseciltion-T1.ia1.s-~TfaZicc-Burde??, of Proof.-The plain- 

tiff, in his action for malicions prosecution, must show malice of the 
defendant in baving prosecuted the criminal action against him, and 
where the lack of probable cause is admitted, testimony, in the ciril 
action, of the magistrate before da horn the criminal case had been tried, 
"that said prosecution was frirolous and malicious, and he taxed the 
plaintiff v i th  cost," is incompetent, and its admission constituted 
re17ersible error to the defendant's prejudice. Holton v. Lee, 105. 

2. M~liciozis Proscczitiotz-PI-obnblc Cm~sc-Burden of Proof-Tyials-Bvi- 
dclzcc--Ai'o~?sirit.-In an action for damages for mnlicions prosecution 
the burden is un the plaintiff to show the institution and termination 
of the criminal action, that i t  was without probable cause and with 
malice, and that the defendant participated therein; and il there is 
evidence in plnintifY's hehnlf which, taken in the light most favorable 
to him, tends to establish the requisite facts, n judgment of nonsuit 
should not be granted. B o u i r  v. Poliard, 129. 

3. Malicious Proseclrfio?r-P7,obabTe Caz~se-Evidc1tee-P7~irna Facie Case. 
Probable cause, in a11 action for malicious prosecution, is prima facie 
established by the fact that the committing magistrate in the criminal 
action required a bond for the appearance of tile defendant therein ast 
the Superior Court) and there the grand jury found a true bill against 
him, which the defendant may rebut by his own evidence in his action 
for malicious prosecution. Did.  

4. .Malicious Pi~oseczc:io~~-Pt~oI)(~.bIe Cause-Criminal dctio~r-Evidence- 
Prosecutors.-TThere a plaintiff' in an action for damages for malicious 
prosecution has been arreste(1 for using a part of a crop under attach- 
ment, and there is e~~idence  tending to show that he owed defendants 
nothing, or had replevied the crop, or that the officer had not taken 
possession, but left i t  exposed for several weeks, when the plaintiff's 
wife, without his knowledge, had i t  housed and fed some to his team; 
that  the officer n7ho swore out the criminal warrant Bnew of these 
facts, offered to take $3 for the damages, ~ ~ h i c h  was agreed to by the 
lienee, etc.. who, after conviction by the magistrate, refused to go on 
plaintib's bond, with statement he ~vould not do this and prosecute 
him. too : Ii-eld, sufficient upon the cuestion of want of probable cause 
in the criminal case, and that both the ofEcer and lienee. defendants in 
the civil action, participated therein. Ibid. 

5.  iWaliciozi.~ Prosecution -Pa?t~rers7iip-linozbledr/c.-A partner who is 
not a n a r e  of a criminal prosecution by the other, and n-as absent and 
did not know thereof until after its termination, is not liable, by the 
mere fact of partnership, in an action for damages for malicious 
prosecution. Ibid. 

-MANDAMUS. See Municipal Corporations, 6. 

MAPS. See Cities and To~vns, 1 
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MARRIAGE AND DIVORCE. See Criminal Law, 7 
Narriage and Dlvorce-Alinron y-Pindinqs-Appeal nild Error-Statzc tes. 

To sustain on appeal an order of the trial judge allowing alimony 
to the n-ife pci~de~cte lite, in an action for cllrorce a mema, it  is neces- 
rary for the judge to hare  found the facts, npon conflicting evidence, 
upon nliich he had i~aserl his order: and his hnding only that the 
plaintifi had made out a p ~ l m u  facic case of abandonment is insuffi- 
cient. Itevisal, see. 1566. Eas~leyl 2;. Easelty, 330 

MARRIED WOMEN. See Husband and Wife, 3 

XASTER AND SERVANT. See Negligence, 2, 3, 4 ;  Insurance, 1. 
1. Xaster nud Servnn-Emglo?/v nud Enzplo~ee-Tric1la-E2jzde~ice-3~eg- 

lil/e+zce-A~o~~subt.-Tl~liere an crnployee of a telephone company is 
engaged in attaching its cables to a messenger \\ire, 20 feet from tlle 
ground, and the proxiinity of a high-power wire flonl another company 
has made i t  dangerous for him to nark between a "span" of poles, 
KO which he has called the attention of his foreman, mho instructs 
him to leave that "span" and norli beyond, necessitating his working 
around a pole of the poner company which does not appear to him to 
be dangerous to do, and there is eridence that the foreman knew of 
the danger a t  this pole a t  the time; in his action against the telephone 
company for damages he received a t  tlie power company's pole, i t  is 
Eeld, that  a judgment of nonimt \ras properly disalloned, the negli- 
gence of the foreman in fniling to n arn the employee being that  of a 
7-ice-principal of ihe defendant company and attributable to it. Sum- 
net v Teleplrom Po., 28. 

2. Kame-Treipassei-.-lV1iere a telephone and pon er company are sued 
for damages by an  employee of the fornier arislng from an injury from 
shock of electricity occasioned by the latter's imperfectly insulated 
wires, and received by the employee of tlie telephone company ~ r h i l e  
acting under the instrnction of his foreman. in attempting to get 
around the pole of t l l ~  power coinpan3 while hanging his principal's 
a b l e  on a messenger wire 20 feet ahore tlle ground: Held, both the 
telephone company and its eniploye~ IT-ere trespassers npon the pole of 
the power company, and the latter conllrany bein: only liable for in- 
juries willfnllr or \rrongfally inflicted. n judgment of nonsuit upon 
the eridence 111 thiu case shonld hare been rendered as to that  com- 
p a q .  Ibzd.  

3. 3fnrtcr and Sei vaiit-EI idcnce--3~eglzi/er,cc-zlpp~02;cd Xac7~1iier~- 
T?zals-iVonsz~~t.-Where the pleintifi', employed to operate and care 
for defendant's printing press, has been injured by his hand h a ~ i o g  
been caught into its coq-n-heels, nhile removing paper caught therein, 
and which it  was his duty to do. and there is evidence tending to shorn 
that the press was antiquated and the coqs should h o e  been shielded 
and the machine supplied r ith a safety l e ~ e r ,  either of which would 
bare avoided the injury: FIcTd, sufficient upon the issue of defend- 
ant's actionable negligence, and motion to nonsuit was properly orer- 
inled Hzcx v. ncflector Co.. 97. 

4. Xastcr and Berz;a~~t-Arlf~ Plncc to TT'o~ii-~4pp10~d Ii?strumcutalztrcs 
-37eglrr/e~zr~-Cvide~c~ --Upon evidence tending to show illat the 
defendant had employed the plaintiff, a skillful and experienced me- 
chanic, to look after and keep in repair his piping, engines, boilers, 
and other machillerj, and that the plaintiff had informed him that a 
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MASTER A N 3  SERVANT-C'oizli?zzied. 
certain joint, L, made of cast-iron, n-as unsafe for the purpose for 
which it  was used ; that i t  shnuld be malleable iron or brass, which the 
defendant disregarded, and i t  resulted in the injury complained of and 
received by the plaintiff in the discharge of his duties, i t  is sufficient 
to be submitted to the jury upon the issue of defendant's actionable 
negligence, though the 1, joint and other instrumentalities used in 
connection therewith are  shown to be those which were linown, ap- 
proved, and in general use for like purposes a t  the time. Taylor v. 
L u m b e ~  Co., 112. 

6. Snrll e- Indepttzdcii t Caltse--Pr od m a t e  Cause-Contrzb~itory Aegligence. 
While eml)loyed by the defendant to look after its engines. pipes, 
boilers, etc., the plaintiff ma3 working a t  the back of a boiler, and hear- 
i i ~ g  an explosion, he :\-ent to inveatiqtte He was prevented from see- 
ing his way b j  the escape of .;team o~casioned by the defendant's negli- 
gent use of an improper clboxv in the piping in front of the boiler, 
and he stepped or slipped into the hoiler pit, in which hot water had 
accunlnlated froin the escaping steam, m7hich he could not see for the 
steam, resnlting in the i n j u r ~  colnplained of. Held, the slipping of 
plaintiff's foot T V ~  not an independent cause, relevant in this case 
only to the issue of contribi~tory negligence: and the negligent use of 
the elhow. resulting in the escape of the steam, was a continuing cause 
and proximate to the injury. Ibid. 

6. Xaster and Seruant-Dn?~qcrous E1~~plof{ment-Segligence-Assump- 
tion of IZzsk&.-The fact that an employee engaged in helping to load 
a skidcler on defendant's trnin, in the course of his employment, was 
aware of the danger of such work does not preclude his recovery for 
an injury resulting from the n~gligent and unexpected movement of 
the train, without the signal or wnrning customarily given under the 
circumstances The instructions of this case upon the questions of 
negligence and proximate cause approved. Pritchard v. R. R., 157 
K. C., 102; Mill Co. u. R R ,  160 N. C., 221. Odom v. Lumber Go., 134. 

7. Master and Serva~rt-Begl~ge?zre-Scope of Employment-Orders-Vol- 
unteer. -The plaintiff, an eniplogee of the defendant, while engaged, 
in the conrae of liis employment, in loading a skidder upon a logging 
train, attempted to get 3 chisel for his superior, under his order, and 
mas in;ured by the negligwt movement of the train without signal or 
warning : Held, he was not a volunteer in so acting ; and, if othermise, 
the defendant hacl no right to negligently injure him. Ihzd.  

8. &faster and Seruant-3TegZ~gence-As~u?npt~on of Risks-Evidence- 
Trials-Questions f o ~  J?rru.-In an action for damages to a n  employee 
sustained whlle loading, in the course of his employment, logs upon a 
truck with skid poles, e tc ,  the evidence tending to s h o ~  that his 
superior officer n a s  directing the n70rlr and did not furnish skid poles 
f la t ten~d a t  the end, and nail them d o ~ m  In the customary or usual 
manner, but fnrnished thoqe n-hich were round a t  the end, and not 
fastenecl, and the injnry complained of resulted : Held, sufficient upon 
the issue of defendant's actionable negligence, and that the doctrine 
cf assumption of risk is inapplicabl~, the injury haring been caused 
by the defendant's own and independent negligence. Hzcknzan v. Rut- 
ledge, 778. 

9. A f a s t ~ ~ -  and Servant-Federal E'wzployers' Liabilitu Act-Xegligent 
Death-.Bene$cinries-1)isti1il)z~ tiom -- Statutes. - The Federal Em- 
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MASTER AND SERVAXT-Cop! tin~ced. 
ployers' Liability Act creates three classes, separate and distinct from 
each other, who may recover damages for the negligent death of an 
employee, the esistencc of one to be benefited in any preceding class 
excluding those in nest class following, etc., and the first such class 
being the surviving widow and the child or children of such em- 
ployee, and the act not provjding for the method of distribution, it  is 
gorerned by the State statute, and when there is only a widow and one 
child. the forilzer receives one-third and the latter two-thirds of the 
an?ount. I 1 1  re Stone, 208. 

10 Jfastcl and Scl onnf-Federn7 I'mplo~jcrs' LiabzZitfj Act-"Dependents" 
--Bizirwged Recouery--Appeal and Error-Objections and Emceptions. 
m%en under the Federal Employers' Liability Act a recovery in the 
third class is enlarged by erroneously including those not "depend- 
ents," exceptions thereto should be aptly and duly taken upon the 
t r ia l ;  but where the amount of the recovery has been admitted, as  
b j  compronlise in this ewe, the question of the method of its distri- 
bution in the first and second class depends upon the Siate statute of 
disirlbntion. Ibid. 

11 X a ~ f c i  (:rid So'l;ce?zt--Fcdr:nl mnploucrs' Ltabtlrty Act-Distributiow- 
Pour ts-Qzc~stzoas of T,arr.-Tr d s . -  Under our statute, the method of 
distribution of a recovery under the Federal Emplo~ers '  Liabil~ty Act 
among the widow and chilr?r~n of the deceased employee is one of 
law, ~ i o t  requiring the intervention of the jury. Ibzd. 

12. Jfastcr nnd Bei.orcv~t-Kegliye?lre-Assunzptio~~ of Rzsh.8.-The defense 
of assumption of risk is one growing out of the contract of employ- 
ment and extends only to the ordinary risks naturally and usually 
incidellt to the work that the employee has undertaken to perform, 
and does not include r is l~s and daugers incident to a failure on the part 
of the employer to perform his own nondelegable duties. Hotcard v. 
TT'r tq7~ t ,  339. 

13. San~e-lcs~rcs-I?%strtcctio~ts-.Lp2lcal and Ermr-Harnzless Error.- 
Where the issues are  presenf~d in an action for damages against an 
employer for failing to provide his employee a safe place to norlr in 
the performance of his duties, as  to negligence, contributory negli- 
gence, and assumption of risk, the defense of assumption of risk is 
referable to the issue a s  to contributory negligence, and mliere the 
judge has properly charged the jury on that issue, it  will not be held 
for reversible error that he failed to charge them upon the issue as to 
assumption of risks. IbiR. 

14. Master and Servant-Dawqrrez~s E?np7ou??%e1lt-AJ~ndelegnble D1cties.- 
The owner, v h o  is emplo~ing his workmen, under the superintendence 
of another, to bnilrl his dvi-elling, may not escape liability for damages 
caused by the negligent failnre of his superintendent to provide a safe 
scaffold for his en~ployees to n-ork on, as such duty may not be dele- 
gated to another to perform and escape such liability. Ibid. 

15. Jfartcr and Nervo??f-Bt)zplor~cr rind Cmplojjee-Independent Co?~tractor 
-Dange?ous Sl7017~-Co1rtract~.-h contract to erect a reinforced con- 
crete bridge for a railroad company is not necessarily for work so in- 
herently dangerous as to f i s  !idhility upon the company, when the rela- 
tion of independent contractor has been established, for a negligent 
injury inflicted upon an employee of the contractor in the course of 
his employment. Gadsdsn 2,. Craft, 418. 
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U S T E E  ASD SERVAST-Continued. 
16. Xaster  a?~tl Servant-E~~~plo~ia1' rrnd Emplouee-Indepetldent Contractor 

--Rtspondeat Sziperioi-Coii2mcts.-The relation of independent con- 
tractor for the building of a bridge for a railroad company does not 
arise under the terms of t l l ~  contract, reserving to the company's 
engineer the authorit7 to  direct the work and issue certificates of 
pi~yment therefor nhen done to his satisfaction ; and discretionary 
right to employ and pay Istborem and others having claims, upon con- 
ditions relating to the progress of the work, and to such additional 
work to that  specified as  ma^ thereafter be determined upon, with 
the right to terminate the contract in whole or in par t ;  and the 
doctrine of respoudcat s~rperlor applies in an action brought by an em- 
ployee of the contraclor to recorer damages for  a personal injury 
negligently inflicted upon him while engaged in the course of his em- 
ployment. Ib td .  

17. Xahter rrnd Seruar~t-Er!%ployr ntld C???ployre-Xejjligei~ce-Ev~deizce- 
xoi~st~~t-T7 ia1s.-Where in an action for damages against a railroad 
company for a personal injury the negligence alleged is the failure 
of the defeildant to provide a proper ladder upon which the plaintid 
was obliged, in the course of his enlylopnent, to go to the top of a 
wi te r  tank, and tlie plaintiff's eridence tends to shorn that the ladder 
had t i ~ o  defective rounds, anrl the injury mas received by his catching 
hold of a n  iron pipe a t  the side of the ladder, ~ h i c h  he knew r a s  
weak, and for an e n t i r e l ~  diferent purpose; and without evidence 
as to liiu position on the ladder a t  the time or his nearness to the de- 
fective rounds : Iield, npon the evidence the proximate cause of the 
injury was his catchicg hold of the weak pipe, and not the defectire 
rounds of the ladder, and the defendant's motion to nonsuit n a s  prop- 
erly allowed. TVolfe v. R. R., 595. 

MATTERS O F  LAW. See Deeds and Conreyances, 3 ;  Jinnicipal Corpora- 
tions, 7. 

RIEETISGS. See Corporations, 7 ,  9. 

MEMORANDA. See Evidence, 1. 

RIExTAI, CAPACITY. See Tl'ills, 5. 

MESSAGES. See Telegraphs, 1. 

AlISTARE. See Appeal and Error, 8. 

MORTGAGES. See Drainage Districts. 1; Deeds and Conveyances, 7, 19;  
Equity, 5 ; Jitdgnients, 11 ; Constitutional Law. 6 ; Judicial Sales, 1, 2 ; 
Tenants in Common, 5 ;  Parties, 3. 

1. 41ortqac/c8-Rales-i lq1~~e~?z~11ts  t o  P~trclzase-Statute of Fmude-Res 
Jt(dtratu-Esto~)pcd~i~tc~veitor-X~ibseque~tt E~?cttmbrance.-Where a 
morteagor of lands has attempted to carry out an alleged arrange- 
ment with another that he nil1 bid in a part  of the land a t  a price 
sufficient to pay oii  the lien, and it  appears that  there was no mrit- 
ing to bind such other persou to the alleged transaction, and i t  results 
in his denying the right of such other to bid in the land for him, which 
the court sustains mitliout appeal taken, resulting in a resale of the 
land to pay the mortqage debt; thereafter a second encumbrancer may 
not interrene and set up the same matter, contending that the first 
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MORTGAGES-Contznued. 
mortgage had been satisfled, and ask that  the junior mortgage and the 
sale thereunder be accordingly set aside. Sandem v. May, 47. 

2. Jlot.tgage Sales-PI orecds--Judmal Sales-In Custodia Legzs.-The 
proceeds of a sale of lxnds under a power thereof contained in a mort- 
gage are  not in cualodta leyls, or subject to  its control, as  in  judicial 
sales. Ibid. 

3. Afo~tyages-Sales-P7aees of Sales--Coniracts-Statutes.-The require- 
ment of R e ~ i s a l ,  sec 641, lefers to sales under a foreclosure of a 
mortgage by order of court, and when made solely under the power 
of sale directed by the mortgage, the place of the sale therein deslg- 
nated controls; nor is this affected by Revisal, see. 1042, which omlts 
any requirements as to the place of sale, but provides for  the adver- 
tisement a t  the courthouse door of the county wherein the land 1s 
situated, and is direc~ory only. Palliter v. Latham, 60. 

4. Same-Sew Cottnl~es.--Where before the creation of a new county a 
mortgage is given on land., directing that the sale under the poner 
thereof, be made, on default, a t  the courthouse door of that  county, 
and the lands fall within a nem county thereafter created, objection 
to the validity of the sale merely because it  was made a t  the desig- 
nated place cannot be sustained Ibrd. 

5 .  .!!foitgac/es-Place of Enle-Subsequtnt Statutes.-Statutes changing 
the place of sale of lands under a mortgage cannot apply to mortgages 
or deeds of trnst executec! prior to the enactment. Ibrd. 

6. Mortgayes, Chattel-Levy- Zvilgment8.-A sale under l e ~ ~ y  of an execu- 
tion on personal property subject to a prior registered, existent, and 
unpaid mortgage is a nullity Hardware Co. 5. Lewzs, 290. 

7. Mortgages-Hoz~selt old 3K '~r  I L ~ ~ I L I  c-Husband and IVrfe-Statutes-Con- 
s t ~ t u t z o i ~ ~ ~ l  Law.-Revisal, see. 1041, providing that  a mortgage on 
the household and kitchen fnrniture shall be roid unless the wife join 
therein and her p r i ~ y  examination taken In the manner prescribed 
by law as  on conveyances of real estate, is In the exercise of the police 
power of a State and promotire of its economic welfare and public 
convenience and comfort, and designed for the protection of the home, 
and is a constitutional and T alid enactment. Thomas v. Sander lzrr, 
329. 

8. .lfoi-tyaoes-Husband and Ti71fe-Hoztsehold Pz~mzture-Pialzos-Stat- 
utes.-*A giano owned by the husband and placed in his home for the 
use of his wife and daughters, and so used by them, is included under 
the statutory terms, "Houscholu and kitchen furniture," as  used in 
Revlsal, sec. 1041, and a chattel mortgage thereof by the husband is 
in~alicl unless the wife signc as  directed by the statute I b ~ d .  

9. Jfortgages-Foreclos~irc Sa7e-Dccds and Corzveuances-Rec~taZs-Pre- 
s?~~npt to~rs -Bu~-de~~ of PIC)O~.-Where a deed made in pursuance of 
a sale of land by foreclosure under a mortgage sufficiently recites the 
facts thereof, i t  mill be presumed to ha le  been regularly made, and 
the burden of proof is on the party attacking its regularity to estab- 
lish to the contrnry. T r o r l o  v. Gant, 422 

MORTUARY TABLES. See I)amages, 1. 

MOTIOIK I N  ARREST. See Indictment. 3. 



MOTIOT\TS. See Sales, 3 ; Appeal and Error, 6, 25, 36 ; Divorce, 1 ; Arrest and 
Bail, 2 ; Constitutional Lam, 22 ; Judgm~nts ,  25. 

JIUXICIPAL CORPORATIONS. See Statutes, 1, 12; Appeal and Error, 1, 
25 ; Constitutional Law, 3,  4, 7, I9 ; Statute of Frauds, 2 ; Venue, 1, 3, 4 ; 
Criminal Law, 3. 

1. Bfunic~pal Corpornflo~ts-C0~~?,-act8--Uebts-3~ecessar Empe??ses-Con- 
~t i tut ional  Lnu-Stat?ctes.--Our Constitution, ,4rt. VII, sec. 7, author- 
izes municipal corporations to contract debts for their necessary ex- 
penses, and to make provision therefor without the approval of the 
roters therein, subject, hcvc-ever, to legislative control. Szoindell v. 
Eel77 cr z m ,  1. 

2. i"ctn?~-GTrctric Liqh  ts -TTrafrr-tiorks-Setoerage-Borzd Issues-Special 
Statutes.-The right given by the Constitution to municipalities to 
contract debts for their necewary expenses without the approval of 
the roters therein has been construed by our Supreme Court to  include 
vi thin the meaning of such n~ords, expenses for acquiring and install- 
ing electric lights, water-n-orlcs. and sewerage; and by the adoption 
of the same words in the Act of 191.5, ch. 131, sec. 1, i t  will be pre- 
sumed that  the Legislatnre was aware of the former decisions and had 
adopted the same meaning, and bonds issued by a municipality for such 
purposes are  regarded as for necessary purposes, and their validity 
does not depend 11pon the approval of the voters, unless required by 
its charter or other special or local legislation. Ibid. 

3. -11 wnrctpal Corporntions-Cities and Tozr;?ts-Xegligeirce-Defectiue 
Streets-I?~strz*ctions-Appeal and Error.-In a n  action against a 
municipality For the alleged negligent killing of an intestate, who 
was thrown from his falliny wagon, caused by a defective street, in- 
definite evidence was admitted. without objection tending to show 
other defects in the street. II?ld, i t  should be confined to similar de- 
fective conditions in  the immediate vicinity of the occurrence a s  
tending to show the existence of the particular defect causing the 
injury, and actual or constructive notice thereof to the municipal au- 
thority; but an instruction that entirely excludes such evidence, which 
was admitted without objection, from the consideration of the jury 
is reversible error to the plaintiff's prejudice. Dowell v. Raleigh, 97. 

4. ,Viiwicipnl Coi pol-at1011s-ATcglzgence-Defective Streets -Sotice. -A 
municipality is not liable in damages caused by a defective condition 
of its street unless it  is shown that it  had actual or construcltire notice 
thereof. Fit:gerctld c. Coi~cord, 140 N. C., 10. Ibid. 

5.  Same--Contlrbutor 7Var/7ige?zce-Bz~rden of Proof.-In an action 
aqainst a municipality to recover damages for an alleged negligent 
death of an inteqtate, where there is supporting evidence, the jury 
niust find that there was a dangerous defect in the street, there by 
reason of defendant's negligence or its failure to repair, after actual 
or constructive notice, and that it, and not the defective wagon, from 
which the intestate was throlvn, if such was defectke, was the proxi- 
mate cause; the burden being upon plaintiff to show negligence, and 
upon defendant to show contributory negligence. Ibid. 

6. Mi/)?icipnZ Corporations-Cities and To7cns-Building Permits-Issues- 
Jla?zdantzts.-Where a city, iinder a n  ordinance, with legislative au- 
thority in such matters, has issued a permit to  build an additional 
room to a residence, and thereafter has recalled the permit pending 
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the settlement of a dispute as  to whether i t  would be situate upon 
a n  alley claimed to have been widened, the word "unlawful" used in 
the issue a s  to the refusal of the city authorities to grant the permit 
is a matter of Ianr and surplnsage; and upon the finding by the jury 
that  the alley had not been widened and that  the room would not be 
thereon, a mandamus is the proper remedy, though the form of the 
issue wxs incorrect. Glil~ard 2;. Wii~stoiz-Salem, 356. 

7. Illztnicipirl Gor'porutions-Cliics and 2'0zmzs-BuiZdii1g Pernzits-Threats 
-Trinls-Jfattcrs of La?/:.--Where nnder a valid ordinance a city has 
yecalled a permit to build a n  additional room to a residence, and its 
officer has informed the owner that he would be liable under the 
ordinance if he built i t  until a certain matter in dispute a s  to the 
rridth of the alley had been settled, the circumstances afford no 
evidence that  the owner had been prevented from using his own prop- 
erty bg threats of indictment arbitrarily made, and an issue to this 
effect, in an action by the owner, should be answered "No" as  a matter 
of law. Ibid. 

8. Jfzriziciprtl Corporations-Cities and To~rzs-Bz~ildiiig Permits-Judicial 
POZCCI-~'- -Damages.-The exercise of the power by a municipality, 
nnder la l id  ordinacce, to grant or refuse a building permit or license, 
is a governmental function, for which the city cannot be held liable 
in damages : though liability may attach to the officials, individually, 
in acting corruptly or oppressively in refusing it. Ibid. 

9. Zl?rnm'pal Gorporatton-Cztlrr and I'ozcms-Pollce Powers-ITealth- 
01 dincxnces-lIospitals-Co,rrts.-,in ordinance of a municipal corpo- 
ration declaring hospitals within the city limits, where surgical opera- 
tions a re  performed, etc., for pax, a n~lisance to adjacent property 
owners and prohibitinq them ~ ~ i t h i n  100 feet of a building or house 
used or occupied as a residence, when r i t h i n  the powers conferred by 
the Legislature, will not be declared unreasonable or invalid by the 
courts. Lavmnce v. Yi..se?t, 359. 

10. Xa~r~e-Presr~rnptiom-There is a strong presumption of the ralidity 
of a n  ordinance passed, with legislative authority, looking to the 
health of the residents within a municipality ; and the courts will 
not pass upon the reasonableness of the ordinance 173th reference to  
existing conditions, when such could exist and justify it. Ibid. 

11. 4fhi~ic~pnZ Cot-porationr--('ifif,? and Tou;?zs-Health-Ordi~?nt~ces-Nui- 
sai7re-Inj?inction.--Where the ellforcement of an ordinance prohibit- 
ing the erection of a hospital is sonqht to be enjoined, and the author- 
ity to enforce it  has been giren b~ statute, i t  is not necessary for the 
courts to pass upon the clu~stion as to whether a hospital is a nuisance 
p ~ r  sc in order to refuse the injunction. Ibid. 

12. MuxicipaZ Ctoiyorntions--C'oir t t  acts-Ai~iz~cZZritettt - S c w  Contracts. - 
The duly authorized ofiicials of a municipal corporation may by 
agreement annul an existing contract for the furnishing of electricity 
for street lighting purposes by entering into a new contract of more 
clefinite terms as to payment, when for the public benefit. Public 
T'filitics Go. u. l'cccenber Giii~, 482. 

13. Sarnc-B7ectricit~~-Abu?~dotimct? t-Debts.-Where a munioipal corpora- 
tion had entered into a contract for furnishing electricity for street 
l i ~ h t s  a t  as  low a price as the electric lighting company charged other 
towns, and thereafter entered into a new and complete contract with 
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MUNICIPAL CORPORBTIONS-C~?L~~~L~~~(I. 
the same company to furnirh the electricity a t  a certain price per 
lamp, expressly annulling the older contract, except as i t  may be 
evidence of the amount then due thereunder by the city: Hrld, the 
rights acquired under the former contract a r e  abandoned and re- 
linquished, except for the purpose of recognizing and collecting the 
debt. Ibid. 

14. XwzicipaT Corporatioils-Jfi~~?1tes-Contract.s - Statutes - Parol Eoi- 
clc?zce.-A contract made by a municipality and the abutting owners 
on its street, respecting an improvement of the street, does not require, 
for its validity, that i t  be entered in the minutes of the meeting of the 
duly constituted authorities, acting in behalf of the municipality, 
in the absence of statutory provision requiring it, and may be shown 
by parol evidence. Ctrarlolte 2;. STeaander, 315. 

15. Vliwicipal COT-poi-ations- Gif ies and Tozons-Streets-Discretionary 
Pot~ers--Statutes-Da?~nages. -Where the highway commissioners and 
the aldermen of a town artr given by statute discretionary power to 
regrade and open the streets thereof !?*hen in their judgment re- 
quired by the public interest, and damages are  alleged in a n  action 
against the town, by an owner of land abutting upon a street by 
reason of the widening of the street by taking the lands of opposite 
owners and elevating the further side of the street, leaving the original 
street upon its former level, but affording reasonable access to the 
new part  of the street and original access to the other streets of the 
town: Held, the plaintiS has s h o ~ n  no actionable damages, and a 
niotion to nonsuit should be alloned. Stiles v. Pra+zkZin, 631. 

16. Muiziripnl Corporcctzo~zs - C ' i t ~ w  and Towns-Stl-sets-Statutes-ilIet1~od 
of .4sscssmc11ts-Plcadi1rc/s-~emurrcr.-TVhere a public-local statute 
provides a ~ a l i d  111ethod of awessing damages to owners of lands abut- 
ting upon a street nridened or regraded, such owner should pursue the 
remedy prescribed, and a demurrer to a complaint which does not 
s ta te  this as  a basis of a cause of action should be sustained. Ibid. 

17. X~l~zicipcll Corpol-atio~zs- Sin7cing Fund-Commissioner-Salary-In- 
tercst.-Where the authorities of a municipal corporabion pass a 
resolution lixing the corupensation of the commissioner of the sinking 
fund a t  $10.0 a year and 4 per cent interest, after he has served con- 
tinuously for several terms, the charter of the city authorizing it, 
the fact that  the resolution nnlawfnlly attempted to charge  the com- 
missioner with interest on the fund which they claim he should have 
received does not affect the fact that  the compensation mas fixed by 
the resolution, a t  the stated ra te ;  and it  is erroneous to allom the 
commissioner the legal rate of interest. Bordeia v. Goldsboro, 661. 

18. M~micipal Corpornfions-Citi~s and Towns-hTegligence-Evidelzce- 
I'I-zals-hTo~isuit.-Eridence that a city maintained a drainage 18 
inches deep across its street in an unfrequented section, then being 
developed, without description as to its construction, and which v a s  
covered by a bridge a greater par t  of the distance, is not of itself 
sufficient sho\~ing of actionable negligence on the part  of the city 
to sustain a verdict for damayes for a personal injury sustained there. 
G'odrreu v. fil~zabet7~ Pity,  696. 

19. Afzcwicipc~l Corporations-Cities and Towns-Ordina?zces-Peddlers- 
Pl-imlcgr Ta.r--Exceptior/a-~Stictz~tes-Farm Products-Heat-Tam- 
tion.--The general law of 191.5, with regard to selling by itinerant 
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MUNICIPAL CORPORATIONS-Co?zti?zued. 
merchants or peddlers, excepts those who sell or offer for sale "any 
articles of the farm or dairy," excludes meat butchered by a farmer 
from cattle he has raised on his o m  fa rm;  and where a town ordi- 
nance makes i t  a misdemeanor for such vendors to sell meat within 
its limits without first obtaining a town privilege tax, except those 
n h o  are  exempt under the general law, a farmer selling meat upon 
the streets of the town butchered from cattle he had raised comes 
within the exception made in the ordinance. S. v. Smith, 772. 

20. Jlrmicipal Corporatio?~s-- Cities and Towqzs-Ordinances-Peddlers- 
PI-ivilcye Tax-B?.~ceptions-Blcrde??, of Proof-Tazatio,z.-Where there 
is evidence tending to show that tine defendant had peddled meat upon 
the streets of a town, without a license, prohibited by ordinance, with 
certain exceptions, the burden is upon the defendant to show he comes 
within the exceptions, when this defense is relied upon. Ibid. 

21. Xu~t7e-T~ia1~-Evide~~cc-Q~~~sfos for Jury  - Instructions. -Where 
the defendant seeks to avoid the charge of violating a town ordinance 
in peddling meat upon the streets without paying the privilege tax 
upon the ground that  the meat he sold was obtained from his own 
cattle he had raised upon his farm, and there is evidence that  he 
bought and butchered cattle in the regular way, and peddled the meat, 
sereral times a week, cutting it  up for customers and weighing it upon 
his wagon, the question of his good faith and the real character of 
the transaction, under proper instructions, is p r o p e r l ~  submitted to the 
jury. Ibid. 

XUNICIPALITIES. See Constitutional Law, 2, 3 ;  Public Officers, 4. 
JIu~dcipaEiti~s-Cor~nties -- Bo?ld.q - Poor House - Necessaries-Constitu- 

tiorzal Law.-The building of a conntp home is for  a class of citizens 
without a place of residence, and beneficent provision for whom is 
recommended by our Constitution, Art. XI, sec. 7, "as one of the first 
duties of a c i~i l ized and Christian State"; therefore, providing for 
such a home being inclnded in the idea of their support, a county may 
gledge its faith and credit and issue valid bonds for that  purpose, as  
a necessarl expense, witinout the approval of its voters. Comrs. v. 
Spitxer, 147. 

MURDER. See Homicide, I ,  2,  4, 6, 7 ,  8. 

NAMES. See Judgments, 5 .  

NECESSARIES. See Statutes, 2 ; Constitutional Law, 3  ; Nunicipalities, 1. 

NECESSARY EXPENSES. See Municipal Corporations, 1. 

NEGLECT O F  COUNSEL. See Judgments, 15. 

NEGLIGENCE. See Carriers of Goods, 1, 2, 4, 3, 8, 9 ;  Master and Servant, 
1, 3, 4, 6, 7, 8, 12, 17; Automobiles, 1; Public OBcers, 1, 3 ;  Municipal 
Corporations, 3,  4, I S ;  Evidence, 4 :  J~idicial  Sales, 1 ; Carriers of Pas- 
sengers, 3, 7, S ;  Railroads, 6, 8, 9, 10, 11. 

I .  A-~yligence - Evidence - Opiir ion -Pacts -Expert Euide?zcc.-Where 
there is evidence tending to show that the plaintiff, defendant's em- 
ployee, was injurccl while engaged in the course of his employment 
by reason of an old and defective printing press. and he testified that  
the press was not such as  wm in general use a t  the time; that  i t  was 
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out of date, not equipped, old and worn: HcTd, competent as a state- 
ment of fact, and this appljes to an rxpert witness who testifies with 
knowledge of such facts. H ~ L X  2.. Reflector Co., 97. 

2. _Veyligeiice--4sst~rtzpti1~1t of rLisks-Xas-ter and Serljant.-The doctrine 
of assumption of risk applics only to machinery in good condition, and 
not where an employee is injured by the negligence of his employer 
in  not so keeping it. Ibid. 

3. Tegligence-Jfaster and Servant--Personal Injury - Declarations - 
Weight of J3vidence-l-'hflszric~11s.-In a n  action to reco.ier damages for 
the negligent lrilling of plaintiffs intestate vhi le  engaged in the de- 
fendant's employment. declzrations made by the intestate as to his 
physical condition with relation to the injury complained of, to the 
witness, though not a physician, are  competent, the fact that the mit- 
ness was not a physician going only to the weight to be given his testi- 
mony by the jury; the requisite being that such declarations must not 
be narrative in form, either as  to a past condition or the cause of it. 
Hozcard v. Wriglzt, 339. 

4. Beplige~cce-dutonzobilca-Cl~a~rfleur-~Wa~zagenae~zt of Car-Master a?td 
Scrvau-Efnployo- and Bmp1oyce.-Where a chauffeur is running a n  
automobile under the charge and direction of another therein, and 
by its negligent operation injury is mused to a third person, the 
chauffeur mill be deemed the servant of such other person and fix him 
with liability, whether actually elnployed by him or not, and without 
respect to  the far t  of the ownership of the car. Williams v. Blue, 452. 

5. Negligcnre-Iitstructio~zs-RLL~IIP?? of Proof-Sanitariunas-Intoxicating 
Liquors.-In an action againqt the owner of a private sanitarium to 
recover damages for injuties alleged to have resulted from his negli- 
gence in not taking cnre of a patient received in a practically uncon- 
scious condition from the excefsive nse of alcohol, there mas conflict- 
ing evidence as to whether the injury was received after the plaintiff 
had been discharged and while permitted to sleep in a lower room a t  
his request until the next morning, or whether the plaintiff was in 
such condition a t  the time as  to be unaware of what he was doing: 
Held, a charge to the jury imposing upon the defendant the duty to 
exercise ordinary care under the circumstances for the plaintiff's 
protection was proper, as  also (in accordance with his special request) 
his liability for milltnl injury, if his phase of the evidence should be 
accepted by the jury, placing the burden of proof on plaintiff. Young 
v. Grwzer, 622. 

NEGLIGEXT DEATH. See Master and Servant, 9. 

NEGOTIABLE INSTRUMENTS. See Bills and Notes, 6,  8. 

NEWLY DISCOVERED EVIDENCE. See Appeal and Error, 11. 

NEW TRIAL. See Jurors, 3. 

NONRESIDENTS. See Tenne, 1. 

NONSUIT. See Master and Servant, 1, 3, 17 ;  Contracts, 3 ;  Appeal and Error, 
5 ; Automobiles, 1 ; Tenants in Common, 2 ; KIalicious Prosecution, 2 ; Rail- 
roads, 2, 4, 9, 11 ;  Carriers of Passengers, 4 ;  Limitation of Actions, 4 ;  
Actions, 2 ; Contributory Negligence, 1 ; Instructions, 4 ; Municipal Corpo- 
rations, 1s ; Evidence, 11 ; Arson, 1 : Embezzlement, 2. 
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NOTES. See Insurance, 6. 

NOTICE. See Bills and Notes, 4, 8 ;  Deeds and Conveyances, 9, 10 ; Municipal 
Corporations. 4 ; Divorce, 1 ; Corporations, 5, 7 ; Insurance, 8, 13 ; Partner- 
ship, 4 ; Arrest and Bail, 2. 

NUISANCE. See Xunicipal Corporations, 11. 

OATH. See Register of Deeds, 3. 

OBJECTIONS. See Appeal and Error, 6, 21 ; Evidence, 3. 

OBJ'ECTIOKS AND EXCEPTIONS. See Jurors, 3 ; Appeal and Error, 15, 26, 

41, 45, 47 : Master and Servant, 10. 

OBLIGORS. See Arrest and Bail, 1. 

OFFENSES. See Inkoxicating Liquors. 3. 

OFFER. See Judgments, 16. 

OFFICERS. See Public Officers, 1 ; Insurance, 18. 

OFFICIALS. See Venue. 3. 

OFFSETS. See Condemnation, 3 ; Corporations, 14. 

OPINION. See Instructions. 1 ; Negligence, 1 ; Appeal and Error, 11,43 ; Deeds 
and Conreyances, 22 : Evidence, 7. 

OPTIONS. See Contracts, 4 ; Trusts, 1. 

ORDER, xOTIFP. See Carriers of Goods, 7. 

ORDERS. See Master and Servant, 7 ;  Judgments, 23; Appeal and Error, 42. 

ORDINANCES. See Municipal Corporations, 9, 11, 19, 20 ;  Constitutional 
Law, 7. 

PAROL AGREEMENT. See Bills and Notes, 7. 

PAROL EVIDENCE. See Statute of Frauds, 5. 

PARTIES. See Carriers of Goods, 1 ;  Drainage Districts, 1 ;  Judgments, 6 ;  
Partnership, 2 ; Health. 6 ; Appeal and Error, 20 ; Corporations, 10. 

1. Part~es-Corztracts--Be~~eficial Int~rests-Actioizs.-In a n  action to re- 
cover money due upon contract the defense is available that  the de- 
fendant had paid, a t  the request and for the benefit of the plaintiff, 
certain moneys to another in a transaction to which the plaintiff was 
not a party. Chmzdler u. .709zes, 427. 

2. Ptzrties-Class RepresentnZio)~, - Service - Publication - Judgments.-- 
Where parties a re  brought in by publication in proceedings to  parti- 
tion lands, for the purpose of excluding any interest they might claim, 
and are properly represented by those in the same class, the doctrine 
of "virtual representation" applies. ICyder v. Oates, 569. 

3. P n r f i ~ s - , l l o i ~ t g n ~ - - E ~ ~ e c ~ ~ t o ~ s  arld ildnzin/ist?ators.-Where suit of 
foreclosure is brought, with allegation that  the mortgagee of the land 
is dead and that his personal representative has not been made a 
party, a denlurrer for the want of necessary parties is properly sus- 
tained. Rel-isal, see. 239 (4 ) .  Such representative, when only a 
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proper party, may be brought in a t  the option of either party to the 
suit. Geitner v. Jones, 591. 

PARTITION. See Judgments, 9 ;  Tenants in Common, 4. 

Partition-Unknown C1aimant~~-Contingent Interests-Clerlcs of Court- 
Jurisdiction.-When adversary proceedings to partition land among 
tenants in  common, alleging Pee-simple title in some of the parties 
and joining others for the pnrpose of excluding such interest, con- 
tingent or otherwise, as  they may rlaim, whether i n  esse o r  otherwise 
(Rev., see. 410), ~ n d  for  the appointment of guardians for such inter- 
est, a r e  brought before the clerk of the Superior Court, the Superior 
Court, on appeal, acquires jurisdiction and can retain the cause and 
hear and determine all matters in  controversy. Revisal, see. 614. 
Ryder c. Oates, 569. 

PARTNERSHIP. See Bills and Notes, 2 ;  Malicious Prosecution, 5 ;  Banks 
and Banking, 2 ;  Equity, 4. 

1. Partnership-Deeds and Contr~yances-Frauds-Trusts and Trustees- 
Accounting.-Where one partner has fraudulently obtained from an- 
other a deed to partnership lands, and equity has decreed a charge 
upon the lands to  secure the consideration, instead of rescinding the 
contract, the plaintiff, individually, is not entitled to  an accounting 
for the rents and profits, fo r  such would be due the partnership. 
Massey v. AZston, 215. 

2. RameParties-Creditors.-In this suit in equity, decreeing the con- 
sideration due by one partner a charge upon partnership lands, the 
rights of creditors, not made parties, a r e  not considered. Ibid. 

3. Partnership-Services-ProOfitt~ and Loss-Dissolution by Death-Con- 
tribzcting Pnrtuer-lmpairnzcnt of Capital-Distribution of Assets.- 
Where, under partnership agreement, one of the partners is to con- 
tribute the capital and the other his services in managing the  busi- 
ness, and receive "his part" by equally dividing the profits af ter  pay- 
ing all  necessary expenses, and the partnership has been dissolved 
by the death of the contributing partner, and it  has been ascertained 
that  the capilal has been impaired, the agreement will not ]admit of 
the construction that  the surviving partner should receive for  his 
services, in  addition to  his share of the profits, a n  equal distribution 
of the remaining capital; and there being no profits for division, the 
surplus thereof, after paging the partnership debts, should be paid 
to the personal representative of the deceased partner. MoseZey u. 
Taylor, 286. 

4. Partnership-DissoZzcfio~z--Notice.-Personal notice of dissolution of a 
partnership should be given to those who had theretofore sold i t  
goods, and notice by newspaper publication to the public generally. 
Where a vendor ships goods to a partnership who had theretofore 
dealt with it, upon order in the partnership name, without knowledge 
of the dissolution or notice sent to that  effect, each member of the 
partnership is liable therefor. Revisal, 2521, et seq., as t o  limited 
partnerships, is inapplicable to the facts of this case. SzcppZy CO. v. 
L?jon, 445. 

5. Same-Inquiry.-Inquiry made of the cashier of a local bank as  to the 
financial standing of a partnership, with the reply that  in his opinion 
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the order would be good if "O.K.'d" by a certain member of the firm, 
is not in itself sufficient notice of the dissolution of the partnership. 
Ib id  

6. Partnerffhip--Pro,%ts-Pritzcipal alzd Agent-Compensation.-Where the 
sharing in the p~ofi ts  of a business arrangement is only a method 
employed in determining the compensation one is to receive for serv- 
ices rendered another, i t  falls within the exception of the rule that 
the test of whether a plartnership exists is the sharing of profits by 
the parties. Trust Go. w. Ins. Go., 358. 

PAYMENT. See Deeds and Conveyances, 7 ;  Insurance, 2, 11, 25; Limitation 
of Actions, 4 ; Corporations, 11. 

PAYMXNT IN ADVANCE. See Insurance, 17. 

PEDDLERS. See Municipal Corporations, 19, 20. 

PEDESTRIANS. See Railroads, 8. 

PENALTIES. See Vendor and Purchaser, 4. 

PElZISI-IABLIC GOODS. See Carriers of Goods, 2. 

PERMITS. See Municipal Corporations, 6, 7, 8. 

PERSONAL INQUIRY. See Negligence, 3. 

PERSONALTY. See Wills, 12. 

PETITION. See Appeal and Error, 39. 

PETITIONGR. See Contracts, 6. 

PHYSICIANS. See Negligence, 3 ; Homicide, 3 ; Instructions, 7 ; Evidence, 12. 

PLEADINGS. See Processioning, 1: Justices' Courts, 1 ; Tenants in Common, 
1 : Judgments, 10 ; Health, 3 ; Divorce, 2 ; Actions, 2 ; Removal of Causes, 
1 ; Instructions, 4 :  Wills, 1'7; Appeal and Error, 26, 26 ; Municipal 
Corporations, 16 ; Issues, 1. 

1. P7eadi??gs-Ame1idmentb-.4llegatio1z.s - Independewt Cause - Original 
Cal~se-Co?~rts--A~ctornobiles.-Jn an action to recover damages al- 
leged to have been caused by the negligent running of defendant's 
automobile, stated in the original complaint a s  that  of the defendant's 
driver and daughter, an amendment allowed by the court, setting out 
that  the drirer,  the co-detendant, was a t  the time employed to instruct 
and teach the defendant's minor daughter, and that he was negligent 
and reckless in permitting the automobile to run into the plaintiff's 
buggy, does not constitute a new canse of action, but is practically the 
same as  that  originally stated, and its allowance is not reversible 
error. M7ilZiarizs v. Kn11, '78. 

2. Plcadinqs--AZZegatio??s-Dernur~.er-Cazcse of Action.-Where the alle- 
gations of a complaint to recover for the joint tort of several defend- 
ants are  definite as  to some and vague as  to the others, but so inter- 
woven that  i t  appears that a canse of action is sufficiently stated as  t o  
all, a demurrer thereto will not be sustained for uncertainty of allega- 
tion. TT7illiams v. Bllre, 452. 
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3. Pleadings-I~~terp7-etation.-~%llegations of a complaint a re  construed 
liberally in the pleader's favor with a view to substantial justice be- 
tween the parties, and where the question of jurisdiction between the 
Superior Court and that of a justice of the peace arises, depending 
upon the amount involved, and whether the action is ex colztractu or 
ex delicto, the courts are  disposed to construe the complaint in favor 
of the jurisdiction chosen. Mitchem v. Pasour, 487. 

4. Sawze-Tort--8zlperior Cutrrt--J?11.isdiction.-An action by the land- 
lord against his tenant, alleging the tenancy, the nonpayment of 
rent, and a conversion of the crGps raised on the land, successively 
joining in third parties claimed to have received the money, but a s  to 
whom the action was iaol pl-osved, when brought in the Superior Court 
for a n  amount less than $200, will be regarded a s  a n  action sounding 
in tort, and the jurisdiction wiii be snstained. Ibid. 

5. Pleadilzgs-Demurrer-Co71tract.--A demurrer to the complaint admits 
the truth of the allegation therein sufficiently pleaded; and where it 
alleges an amount due by the defendant for cutting timber under a 
contract, for which the action was brought, a demurrer thereto will 
be denied. Oilis v. Ptrrnitzwc Po., 342. 

6. Same-Arbitration.-Where the complaint sets out a cause of action 
alleging a definite amount due under contract, a demurrer thereto on 
the ground that  the contract providing for  an arbitration as  to the 
amount is bad, as  the  amount is not then in dispute ; and if the defense 
is available i t  should be set up in the answer. Ibid. 

7. Pleadi??(ls-Dcmurrf r-.J~dgrne?if--~ippeal and Error-Stat&es.-Upon 
overruling a demurrer to the complaint, the defendant should be per- 
mitted to answer or7er. Rerrisal, see. 506. Eearnes v. Gray, 555. 

P I X 8  I N  BAR. 
Plea iu Bar-Accord and Ratisfnctiolz-Statutes-Issues-Court's Discre- 

tion.-Where, among other defenses to a n  action, the defendant pleads 
accord and satisfaction, Revisal 8.59, the discretionary power of the 
trial jurlqe in submitting this issue to the jury before submitting the 
other issues upon the merits  ill not be reversed on appeal. McAuZey 
v. SZoan, 80. 

PLEDGE. See Constitutional Law, 21. 

POLICE POWIBRS. See Health, 1 ; Municipal Corporations, 9 ; Judgments, 
18 ; Constitutional Law, 19 ; Statutes, 11. 

POLICY. See Insurance, 17. 

POOR HOUSE. See Municipalities, 1. 

POSSKSSION. See Limitation of Actions, 2, 6 ;  State's Lands, 4 ;  Issues, 2. 

POWER O F  DISPOSITION. See Trusts and Trustees, 3. 

POWERS. See Wills, 2, S ;  Corporations, 16, 17, 19;  Municipal Corporations, 
15. 

PRENEDITATION. See Homicide, 4, 6. 
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PREJSITJX NOTES. See Insurance, 2, 3, 5 ; Judgments, 17. 

PREMIUMS. See Insurance, 8, 10, 11, 17. 

PRBSUMPTIONS. See Deeds and Conveyances, 7 ;  Appeal and Error, 13;  
Bills and Notes, 6 ; Municipal Corporations, 10 ; Mortgages, 9 ; Judgments, 
19 ; Constitutional Law, 17 ; State's Lands, 3 ; Reference, 4 ; Courts, 3. 

PRIMA FACIE CASE. See Maliciws Prosecution, 3 ;  Carriers of Passen- 
gers, 4. 

PRINCIPAL AND AGENT. See Carriers of Goods, 1 ;  Corporations, 1, 9 ;  
Contracts, 7 ; Principnl and S u r e t ~ ,  1 ; Statute of Frauds, 4 ; Partnership, 
6 ; Insurance, 18 : Carriers of Passengers, 8 ; Embezzlement, 1. 

1. Pq-i11cipa1 and Agent-Deeds and Conveyances-Dual Agencies-Issues. 
Where the evidence is conflicting as  to  whether the agent of the 
rendor of lands to  whom the deed had been given for delivery to the 
vendee had only the authority to receive cash therefor, and not extend 
the time for payment, which he had done, and that  the agent acted in 
collusion with the vendee, received a commission from him without the 
lmorledge of the vendor, his principal, and on account of the confi- 
dence placed in him had induced the vendor to  sell a t  a price much 
less than he could have obtained from others, and the evidence was 
in conformity with the pleadings : Held, if the agent lzad no author- 
ity to  change the  terms oi' the sale, the vendee could not recover by 
reason of his failure to perform the contract on his part,  and i t  was 
reversible error for the trial judge to refuse the vendor's appropriate 
issues tendered in ap t  time, or other suitable ones on this and the 
other controverted matters. Vinaon 2;. Pz~yh ,  189. 

2. Principal and Agent-Dva: dgeg~t-Knoujledge-Co?zlracts-Fratla.- 
Where the agent for a vendor for the sale of lands has accepted bene- 
fits from or is acting for the other party, unlcnown to his principal, 
and accordingly the contr.~ct of sale has been made, i t  is avoidable alt 
the option of the principal as  being against public policy, and to pre- 
vent fraud which may aris? in such dual agencies, without the neces- 
sity of showing actual fradd in the transaction. Ibid. 

3. PrincipaZ and 4gcn t-Corn vniisisions-Eviderzce--Trials-Questz'o?zs for. 
Jnry.-In this action to recover agent's comnlissiou under contract 
for the sale of timber, it is lield, that  the evidence of agency, and that  
of the efforts of the alleged agent to sell the <timber, were sufficient ; 
as to the former, of the fact of agency, and as  to the latter, that  the 
agent's acts were the efficient cause of the sale, and that he performed 
his contract. House u. Eoyd, 701. 

PRINCIPAL AND SCRETY. See Bills and Notes, 5 ; Equity, 8 ; Contracts, 18. 
Pri~lrigaZ and Burety-Rnrtks avrd Ranking-Agrcenzcnt with Suretfl-Con- 

side~*ation-Principal and Age91 t- Evidence.-Where there is evidence 
tending to show that  the cashier of a bank discounted a note signed 
by a surety, and received, a t  the time, a mortgage given by the maker 
to the surety to indemnify him, under promise by the cashier who 
attached the papers together to have ithe mortgage registered, but did 
not do so for several years, when, fearing the insolvency of the parties, 
he had the mortgage recorded, but not until other mortgages had bee71 
registered to the full value of the propenty : Held, sufficient to show 
that  the caahier was acting for the bank, and not personally for him- 
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PRINCIPAL AND SURETY-Continued. 
self, the consideration being the additional security for the note; and 
to sustain a verdict in  behalf of the sureky, the defendant in the action. 
The charge in this case is approved. ElZiott v. Smkth, 265. 

PRIORITIES. See Judicial Sales, 2 ;  Deeds and Conveyances, 19. 

PRIVITY. See Indebitatus Assnmpsit,, 1. 

PROBABLE CATJSE. See Injunction, 2 ; Malicious Prosecution, 2, 3, 4 ; 
Malice, 3 .  

PROBATE. See Judgmen'ts, 19, 21. 

PROCESS. See Arrest and Bail, 3. 

PROCESSIONING. 
1. Processioning-Tit7e-I~s~~e-P10(~di1~g~-Evidence.-While in proceed- 

ings to procession land the title thereto is not directly involved, i t  
may become incidentally one of the questions or issues in the case 
raised by the pleadings or the facts therein which must be decided 
before the main issue as  to the location of the true dividing line can 
be determined. Rhodcs v. Inye ,  25. 

2. Sam-Adve~se Ponsessiov-In proceedings to procession land, where 
the defendant clainls he has been in adverse possession up to the 
location of the line he claims, with supporting evidence, which the 
plaintiff disputes, an instruction is proper that  the jury consider 
the possession of the respective parties, with respeot to the disputed 
line, a s  evidence to determine its location; and if the defendant's ad- 
verse possession for twenty years or more up to that  line was suffi- 
cient, i t  should be found in accordance with his contention. Ibid. 

3. Processioning-Sui-vc1~or-Cond?~ct of Parties-Evidence.-Testimony 
of the surveyors and the conduct of the parties as  to the location of 
the disputed line between adjoining owners in proceedings to proces- 
sion i t  does not necessarily establish it, but is only evidence thereof. 
Ibid. 

PROFIT and LOSS. See Partnership, 3. 

PROMISII:. See Contracts, 1 ; Equity, 2. 

PROOF OF DEATH. See Insurance, 14, 16. 

PROSECUTORS. See Malicious Prosecution, 4. 

PROXIMATE CAUSE. See Carriers of Goods, 8 ;  Master and Servant, 5 ;  
Carriers of Passengers, 5 ;  Railroads, 10. 

PUBLICATION. See Parties, 2. 

PUBLIC DUTIES. See Public Officers, 2. 

PUBLIC OFFICHRS. 
1. Pt~hZic Ofirers-Highton71 Comnhissior~ers-Bridges-niegligence-Indi- 

vidual Liability-Stnt?rtcs-0flicers.-Public officers in the perform- 
ance of their official and governmental duties involving the exercise 
of judgment and discretion may not be held liable as  individuals for 
breach of such duties unless they act corruptly and of malice. I I i p p  
v. Perrall, 167. 

986 



PUBLIC OFFICERS-Continued. 
2. Public Of/icers-.lfinistcj1i~&l Duty-Public Duties-Individual LiabiZitg 

Btat9~tea.-Where public officials are  charged with a plainly minis- 
terial duty, they may not be held individually liable for  a negligent 
breach thereof, when they are  of a public nature and imposed entirely 
for the pnblic benefit, unless the statute creating the office or imposing 
the duties makes provision for such liability. Ibid. 

3. Public Oflicers - Drscrctionar?j Duties -Highway Commissioners - 
Bridqes-Neglic/e+zce.--MThere i t  appears from the entire testimony 
that defendants, members of the highway commission of Lee County, 
had taken charge of the approach to a county-line bridge, if a t  all, not 
as  mere administrative agents, but  in pursuance of their public duties 
in administering the road laws of the county, imposed upon them for 
the pnblic benefit, and, further, that  the duties they had assumed in 
reference to the bridge, required the exercise of judgment and dis- 
cretion both in reference to  the kind of approach to be constructed 
( the engineer haring advised a steel struoture) and also a s  to whether 
there were funds available for the purpose, having proper regard to the 
bad condition of the roads in other parts of the county, there was no 
error to plaint ips  prejudice in submitting the issue of liability to the 
jury. and on such facts the court could not have sustained a motion 
to nonsuit. Ibid. 

4. Public Oficers - Cornpcnnation - Quantum Meruit - MunicipaZities- 
Sinking Fund.-Where a municipal corporation engages a commis- 
sioner of its sinking fund under the provisions of its charter, by 
which the incumbent was employed for a term of years continuously, 
his employment is that  of a public officer, which precludes compensa- 
tion based upon a gz~a?rtt~m meruit, and he may not recover for his 
services in  the absence of express statutory provision. Borden v. 
GoZdsboro, 661. 

PUBLIC POLICY. See Venue, 3. 

PURCHASE. See Mortgages, 1. 

PURCI-IASERS. See Judgments, 8 ; Judicial Sales, 1 ; Constitutional Law, 10. 

QUALIFICATIONS. See Jurors, 4 ; Evidence, 13. 

QUANTUM MERUIT. See Public Officers, 4. 

QUESTIONS FOR JURY. See Accord and Satisfaction, 1 ;  Justices' Courts, 
2 ;  Deeds and Conveyances, 3 ;  Master and Servant, 8 ;  Insurance, 7, 9, 
14 ; Railroads, 11 ; Principal and Agent, 3 ; Arson, 1 ; Municipal Corpora- 
tions, 21 ; Trials. 

QUESTIONS O F  LAW. See Master and Servant, 11; Register of Deeds, 2. 

QUITCLAIM. See Wills, 11. 

QUO WARRAhTTO. See Corporations, 17. 

RAILROADS. See Injunction, 5 ; Carriers of Passengers, 3 ; Carriers of 
Goods, 9 ;  Judgments, IS. 

1. Railroads->"ires-Defectiqie Locomotives-Evidence.-In a n  action to 
recover damages for the alleged negligent setting fire to the plaintiff's 
lumber and plant by sparks from the defendant railroad company's 
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RAILROADS--Continued. 
defective locomotive while passing the place, evidence that  another 
locomotive of the defendant was throwing sparks while passing there 
on the preceding day is incompetent. Moore ?;. R. R., 311. 

2. R a ~ l ?  oads-Fires-Def cctiae Locomotives-Damages-Trials-Evidence 
-Nonsuit.--Where the evidence in an action against a railroad com- 
pany to recorer damaqes alleged to have been caused by the negligent 
burning of plaintiff's lumber and plant by sparks from the defendant's 
engine, passing 70 feet awr,y, tends only 40 show that  there was a mild 
wind blowing from the tracks a t  the time, but  without evidence of any 
defective condition of the engine; that the fire was discovered thirty 
minutes after the engine had passed, it is too conjectural to be sub- 
mitted to the jury upon the issue of defendant's negligence; nor is the 
question afCected by evidence that  the only fire in the plant was in the 
boiler 200 feet from where the fire started, which operated the dry-kiln, 
on account of the likelihood of fires occurring in places of this char- 
acter ;  and under the circnmstances of this case a judgment a s  of 
nonsuit should be granted. Ibid. 

3. Railroads--Contracts-Jzrdyments-3'cderaZ Courts-Corporation Com- 
missiow -Courts-Equit~/-IZig11ts of Pubik-While the Corporation 
Commission, which has no equity jurisdiction, and the equitable juris- 
diction of the courts map, in proper instances, interfere with the en- 
forcement of a n  unconscionable contract bdween railroad companies 
that  would impair the utility of one of them to the public a s  a com- 
mon carrier, the application of this principle does not arise in this 
case, owing to an arrangement which may prove satisfactory and 
under which the question may not again arise. R. R. v. R. R., 413. 

4. Railroads-Rt~eet Railwa?ls-Pe?lde~-~-Euideqzce-Nonsuit.-Where in 
an action to recover damages against a street car company for the 
negligent Billing of plaintib's intestate there is evidence tending to 
show that  the intestate was run over while down upon the track, and 
that  the  car was equipped with an old style fender, costing about $5, 
which was unavailable to save a pedestrian in this position, but that 
with later styles of practical fenders, with which the car  could have 
been equipped, in general use a number of years, costing about $30, 
the life of the illtestate could have been saved, a t  the speed of the 
car a t  the time, defendant's motion to nonsuit should not be granted. 
Rnzitk v. E'leclric R. R., 489. 

5. Rnilroads-Xtreet Railtraus-Fc?7ders-Statuies-Exceptio -Burden 
of Proof.-The burden of proof is on a street railway company to show 
that  the Corporation Commission, in its judgment, had found i t  un- 
necessary to  enforce the provisions of Revisal, see. 2616, requiring the 
use of "practical fenders" on their street cars, in  a n  action to recover 
damages caused by its negligence in not using them. Ibid. 

6. Railroads --Streef Rail7(,a?js-Statutes---NegZigence P e r  Re.-The "prac- 
tical fenders" required for street cars by Revisal, see. 3601, making 
the failure to use them a misdemeanor, a re  those which a r e  efficient 
for  the purpose of protectins human life, etc., or the most approved 
appliance in general use, and a violation of this statute is negligence 
p w  se. Ihid.  

7. Railroads-Rtreet Rail?onu%-Pe?zders-I.nstructions.-Where there is 
evidence tending to show that  the plaintiff's intestate was killed by 
reason of the failure of defendant street car company t o  use "practical 
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RAILROADS-Continued. 
fenders" on its car, a n  instruction to the jury to  answer the issue of 
negligence "No" is erroneous. Ibid. 

8. Railroads-Strect Railzoays-P~destrians-Negligence.-Pedestrians on 
the streets of the city have eaual rights to the use of the streets 
with street car companies, and the motormen on the cars are  held 
to a higher degree of care in looking out for their safety than engi- 
neers running the trains on the right of way of a railroad company; 
and failure of the motormen in this respect constitutes negligence. 
Ibid. 

9. Railroads-Street Railways-Negligence-Trials - Euidmce -Nonsuit. 
Where there is evidence that the plaintiff's intestate while down 
upon the track of a street railway in a city was run over and killed a t  
a place where the view of the track was unobstructed for  200 feet, 
and the intestate could have been seen by the motorman in time to 
have avoided the injury, a nonsuit is improperly allowed. Ibid. 

10. Railroads-Street Railways-Fenders-Negligewe-Proximate Cause. 
Where a pedestrian, helpless and down upon a street car track in a 
city, has been run over and killed by defendant's street car, which 
would not have occurred with the use of a proper fender, the negli- 
gence of the defendant continues up to the time of the injury and is 
the provimate cause thereof. Ibid. 

11. Railroads-Depots-Bad Condition-Yegligence - Trials -Evidence - 
hionsuit-Questions f a r  Jury.- I n  an action against a railroad com- 
pany to recover damages for the negligent killing of plaintiff's horse, 
there was evidence tending to show that  the plaintiff had driven on 
defendant's premises to unload fertilizer and his horse stepped upon 
a nail in  a plank covered by mud and water, owing to the bad condition 
of the place, immediately resulting in lockjaw, from which the horse 
died: HeTd, sufficient to take the case to  the jury upon the issue of 
defendant's actionable negligence. Ricks v. R. R., 696. 

RATIFICATION. See Deeds and Conveyances, 15. 

REBUTTER. See Deeds and Conveyances, 8. 

RECEIVERS. See Corporations, 13, 18: Banks and Banking, 4, 5. 
1. Receivers-Gorpol-ntbns--TimP to Pile Claims-Additional Time- 

Court's Discretion.-It is within the discretion of the Superior Court 
judge to permit a creditor of a defunct corporation to file his claim 
with the receiver beyond the time theretofore generally allowed the 
creditors, so  that  he may share in the surplus of the assets, without 
disturbing the payments theretofore made. Hardware Co. v. Holt, 304. 

2. Receiverz-Corporatiorcs-Claims - Cowtract - Termination - Electric 
Companies.-Where an electric power supply company, under a con- 
tract with a man~~facturing company, is to  receive a stated monthly 
sum for a n  unfixed period, for  the investment and maintenance, etc., 
of the local line transmitting the electricity, in  addition t o  that  
charged for  the power used, and Iltas shut off the  supply upon the 
insolvency of the qorporation, such act amounts to  a termination of 
the contract, and the electric company is not entitled to a n  allowance 
from the receiver for such maintenance charge, etc., thereafter. Ibid. 

3. Receivers--Corporaiioq2--T1i,tle-Appointment - Judgments. - The title 
to the property of a corporation vests in the receiver a t  the time he has 
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been duly appointed by the court, from which time the corporation is 
divested thereof, and a judgment against the corporation entered there- 
after, but before the doclieting of the order or the qualifying of the 
receiver thereunder can acquire no lien in favor of the judgment 
creditor. Revisal, see. 1224. Hardzn-nre Go. v. Holt, 308. 

4. Receivers-Corporations-Interest.-The appointment of a Federal re- 
ceiver for a n  insolvent railroad company does not stop the running 
of interest for debts i t  had incurred to  contractors and subcontractors 
in the building of the road, when there are  sufficient funds to pay i t  
without disturbing the equalization of payment among claimants of 
the same dignity. Moore v. R. R., 726. 

RECORD. See Appeal and Error, 8, 14, 21, 32. 

RECORDER'S COURT. 
Appeal--Recorder's Coz~rt-Justice's Court-Dismissal of AppeadJudg-  

mcut-Rtay Boqtd-Costs-Statz~tes.-Where a defendant appeals a 
jvtdgment rendered against him in a recorder's court, under a statute 
prescribing the same methods as  from a court of a justice of the 
peace, and fails to have i t  docketed in the Superior Court a t  the next 
ensuing term, etc., the plaintiff may have the appeal docketed and 
dismissed nyon motion. and the judgment in the lower court affirmed 
(Rev., see. 608), and tax the defendant and his surety on his stay 
bond with the costs of appeal, according to the conditions thereof. 
Revisal, sec. 607. Sneede~z .c. Darb?j, 274. 

REDEMPTIOK. See Judicial Sales, 2. 

REFERENCE. See Appeal and Error, 7, 23, 24, 34. 
1. Reference-h'xcepti~ns-Issq~es--Trinl by Jury.-A party to a compul- 

sory reference, who has duly excepted thereto, is not entitled to a jury 
trial by excepting specifically to  the findings of fact, for he must also 
aptly tender the issues he  desires to  be answered by the jury, or he 
will be deemed to have waived the right. Ziblin v. Long, 235. 

2. ~~~~~~ence-Appeal m d  flrrof-Exceptions-Trial by Jury.-Where ex- 
ception to a reference is not taken or the rights of the party preserved, 
his demand for a trial by jury will not be granted. Drug Co. 9. Drug 
Co., 502. 

3. Referencp-Iqtdependent Piqtdir~gs-Evidep~ce-dppeal and Error.-The 
referee's findings of fact, upon legal evidence, approved and accepted 
by the count, and the court's independent findings of fact, upon legal 
eridence, are not reviewable on appeal. McGeorge v. Nicola, 707. 

4. Referelice--1"Jxceptions Sz~stai?zed-Evidence-Greater Weight-Appeal 
avid El-rol--Presc~rrzptior~s.--Wl~ere a n  action to recover lands, involv- 
ing the location thereof nnder State's grants, is referred, and the judge 
sustains plaintiff's exceptions to the repor%, which states the facts 
on which they are based, it will be presumed that  the judge found the 
statement of facts as  true, by the greater weight of the evidence; 
and where there is supporting evidence, his action is not reviewable 
on appeal. Ibid. 

REGISTER O F  DEEDS. See Statutes, 4. 
1. R ~ g i s t e r  of Deeds-Xarriage Liccnse-Statutes-In Pari  Materia-Rea- 

sonable Iny~tiry.-Revisal, see. 2090, imposing a penalty on the register 
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REGISTER O F  DEEDS-Continued. 
of deeds for issuing a liceme without reasonable inquiry for the mar- 
riage of persons to which there is lawful impediment, or where either 
is under the age of IS  years, and section 2088, requiring ithat written 
consent of the parent be filed with him, and should be construed to- 
gether; and where the reasonable inquiry as  to the age has been 
made by the register of deeds, he is not subject to the penalty, because 
he has not required the written consent of the parent provided for  in  
section 2088. Gray v. Le~lts ,  346. 

2. Rcgister of Deeds-Yaw-iagc License-Reasonable Inqzciru-Questions 
of Laa-Trials.--The question of the reasonableness of the inquiry 
required by Revisal, secs. 2088 and 2090, to  be made by the register 
of deeds before issuing a marriage license, is one of law where the 
facts a r e  not disputed. Ibid. 

3. Sam-Oath of Applicants--Unknown Applicant.-Where i t  appears 
that  a register of deeds jssued a marriage license for  a female under 
the age of 18, against the consent of her parents, living in another 
county, but accessible by telegraph and telephone, upon the application 
of two parties unknown to him, who proved to be of bad character, 
and of whose character he made no investigation, and i t  appears 
that one of them, claimirg to have known the female all  of her life, 
had refused to swear to her age upon oath, and returned with the 
other, who also claimed to have known her, and who stated she was 18 
her last birthday, and produced an unsigned letter purporting to be the 
parents' consent, and upon both of them making oath a s  to  the age 
given, the certificate was issued: Hcld, insufficient as  to the question 
of "reasonable inquiry," and a charge of the trial court submitting 
the case t o  the jury is reversible error. Ibid. 

REGISTRATION. See needs and Conveyances, 9, 10, 19;  Statute of Frauds, 
1 ; Equity, 7. 

REHEA4R. See Appeal and Error, 39. 

REINSURAXCE. See Insurance, 9. 

RELATIONSHIP. See Jurors, 2. 

RELEASE. See Bills and Notes, 3, 5 ; Arrest and Bail, 3. 

RELIEF. See Venue, 7. 

RELIGIOUS SOCIETIES. See Li~nitation of Actions, 5. 

REMAINDERS. See Wills, 16. 

REMANDING CASE. See Appeal and Error, 8 ;  Homicide, 7. 

REMOVAL O F  CAUSIGS. See Courts, 5. 
Remocal of Causes-Fedetal Cozhrts-Diversity of Citixenship-Pleadings 

--,Judgme?zts-S~~cr.nl,le Co?:tmvers?i.-Where suit is brought against 
a resident and nonresident defendant, upon motion of the latter to 
remove i t  to the B'edeaal court for diversity of citizenship the plaintiff 
is entitled to have his cause considered and dealt with as  stated in his 
complaint, and ordinarily under conditions existent a t  or before the 
time the defendant is required to answer; and where the plaintiff 
has alleged a joint cause of action, and has nut voluntarily discon- 
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tinued his action against the resident defendant, but on defendant's 
appeal from a joint judgment the judgment is affirmed as  to the 
resident defendant and a new trial granted to t h e  nonresident, i t  does 
not work such a severance a s  to constitute a separable controversy 
within the meaning of the removal statutes, and a motion thereafter 
duly made to remove the cause will be denied. Gurley w. Power Co., 
447. 

RENOUNCEIAIENT. See Trusts and Trustees, 3. 

RENTS AND PROFITS. See Wills, 17. 

RENUNCIATION. See Co,ntracLs, 2,  4. 

REPEAL. See Statutes, 13. 

REPRESENTATION. See Parties, 2. 

REPRESENTATION OF OWNERSHIP. See Constitutional Law, 21. 

REPUDIATION. See Wills, 3. 

REQUISITIONS. See Appeal and Error, 32. 

RESIDENCE. See Venue, 6. 

RESOLUTIONS. See Corporations, 6. 

RESTRAINT OF TRADE. See Vendor and Purchaser, 2. 

RESGLTING TRUSTS. See Liens, 1. 

REVISAL. (See various headings of subjects for greater accuracy.) 
~ E C  

16 ( 1 ) .  As to whether administrator must sue municipality for wrongful 
death in county where lettcrs were taken out, where change is made 
in county lines, qzmre. Halznon w. Power Co., 520. 

59. Case settled beyond time agreed upon by pledge without consent of 
appellee, may be dismissed under the rules. McNeil v. R. R., 729. 

235. The individual liability of stockholders is an asset available to credi- 
tors and depositors, and not included in a n  agreement among stock- 

. holders to reliexe the bank of certain worthless papers after its 
assets a re  exhausted. Bill  v. Smatl~ers, 642. 

239. Demurrer for want of necessary party is good in foreclosure suit of 
lands when mortgagee is dead, and his personal representative has 
not been made a party. Geitner w. Jones, 591. 

265. Judgment that  receiver collect other assets of bank before collecting 
from ~tocliholders under their agreement to  guarantee worthless 
paper, does not require the receiver to first collect upon unpaid sub- 
scriptions, when the assets a re  evidently insufficient. Hill w. Smath- 
em, 642. 

370. Laws of 1915 (Greg. Biennial, 1915), as to  payment of costs, has no 
application. Summers 27. R. E., 398. 

410. The Silperior Gourt on appeal acquires jurisdiction to  adjust a l l  inter- 
ests of tenants in  common of lands. Ryder v. Oates, 569. 



INDEX. 

REVISAL -Coat inued. 
SEO. 
419. This section controls section 424 a s  to venue in county where land is 

situated. W o f f o r d  v. IIamptoqz, 686. 
420, 421, 420 ( 2 ) .  I n  change of county line venue of action against non- 

resident corporations is governed by its location a t  beginning of the 
action; section applies to action on official bonds; is inapplicable to 
administrator's actions. ITanhon u. Power Co., 520. 

423. Administrator mag sue a municipality for wrong€ul death in his own 
county of residence. Htcnrzon v. Power Co., 520. 

424. This section is subject to section 410, and where interest is claimed 
in land venue is where land is situated. W o f f o r d  v. Hampton, 656. 

424-5. Construed with section 420, and permitting administrator to sue 
municipality, for wrongful death, in his own county. Hanrron v. 
Pozom Co., 320. 

467. Verified account of vendor in  justice's court is not regarded a s  a 
written pleading. Building Co. v. I lardware  Co., 55. 

481 (1) .  Plainitif€ may not take voluntary nonsuit, as  of right, in  an action 
for lands, claiming defendant's deed void, which is denied, and de- 
fendant claims title. McLenn v. iifcDonald, 429. 

458. Subsequent pleadings to one verified, being written and verified, does 
not apply to courts of justices of the peace. Building Co. v. Hard- 
ware  CO., 53. 

506. Defendant answers over on overruling his demurrer. Kearns v. Gray, 
555. 

535. Failure of judge to explain meaning of "wagering contract in futures" ; 
Held, error. Orvis o. Hol t ,  231. 

266-7. Mortgagee holding equitable title may make the mortgagee holding 
the naked legal title convey the lands. Evans  w. Brendle, 149. 

573-4 Judgment does not relate to beginning of term to affect veisting of 
title to corporate property in receiver from time of his appointment. 
Iltcrd?r:are Co. v. Holt,  308. 

574. Reservation by deed of indefinite homestead in lands does not suspend 
qtatute of limitations, and grantor acquiring reversionary interest 
after expiration of judgment lien acquires title against it. Kirkwood 
v. Pedrn, 460. 

591. This seetion must a t  least be substantially complied with in serving 
and settling case on appeal. Jenkins w. Carson, 725. 

607-8. Appeal from recorder's court docketed and dismissed a t  appellant's 
cost. Xneedm v. Darby, 274. 

614. Superior Court may retain jurisdiction to sell land, held in common, 
protect contingent interests and settle the controversy. Ruder v. 
Oales, 569. 

629. Executions against pro pert^ held in active t rust  not allowed. Hard- 
ujare CO. w. Lewis,  290. 

629 ( 3 ) .  Mortgagee pnrchasing under execution sale subject to his mort- 
gage acquires equity of redemption. Woodru f f  w. Trus t  Go., 546. 

641. When sale is not judicial, but only under power in  mortgage, the place 
of sale as  stated controls. Palmer w. Latham,  60. 
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685. Reservation by deed of indefinite homestead in lands does not suspend 

statute oi limitations, and when grantor after expiration of judgment 
lien acquires reversionary interest, his title is good against it. Kirk- 
wood v. Peclen, 460. 

689a. The fact of proper indorsement of negotiable paper must be proved. 
Mididycttr-. 2;. Basnight, 18. 

735-8, 751-2-3-4. Execution against the person will issue only after execu- 
tion against the property and return nulla bona or 12012 est inventus; 
obligors on bond will be released on production of debtor's person or 
his voluntary surrender thereof. Pickelsimer v. Glaaener, 630. 

859. Submitting issue of accord and satisfaction before submitting other 
issues is diwretionary with trial judge, and small matter of cost will 
not affect payment as  plea in bar. McAuZey v. SZoan, 80. 

877. Notice of motion for  alimony in term after pleadings filed is not 
required, especially if husband is about to remove or conceal his prop- 
erty. Joncs v. Jones, 279. 

960-2. Husband depositing his money t o  his wife's credit with her knowl- 
edge to avoid creditors is contrary to our statute to prevent fraudu- 
lent gifts. Moore zl. Ba~zk, 180. 

1041. Requiring wife to join in mortgage of household and kitchen furni- 
ture, with privy examination, is constitutional, and a piano may be 
included within its terms. Thonzas v. SanderZin, 329. 

1042. Does not control place of sale stated in and made under power of 
mortgage. Palmer v. Laiham, 60. 

1224. Corporate property vests in the receiver from the time of his appoint- 
ment. IIardzoare Co. v. Hart, 308. 

1310 (1). Appeal by county commissioners from order to build fences and 
borrow money therefor abates upon passage of act authorizing a bond 
issue therefor with voters' approval. Brinson v. DupZin County, 137. 

1566. Findings by trial judge only that  plaintiff had made out a prima 
facie case of abandonment, in her action for partial divorce, is insuffi- 
cient to sustain a n  award of alimony. Easeleg v. EaseZey, 530. 

1566. Notice of motion of alimony in term after pleadings filed is not re- 
quired, especially if husband is about to remove or conceal his prop- 
erty. Jones v. Jo?zcs, 279. 

1578. A devise of lands for life, followed by a separate paragraph, to "bodily 
heirs" of devisee, is of a fee tail  enlarged by statute into a fee. 
Xmiali I:. McdZir~, 237. 

1588. An active trust, under this section, to pay annual profits, is not con- 
sidered executed nnder the statute of uses and subject to debts of 
cestui que trust. PowZrt v. Webstel-, 442. 

1589. Plaintiff has no right to voluntary nonsuit in action for land, claiming 
defendant's deed inoperative when defendant claims under his deed. 
IlfcLeu?~ v. MeDcr?~ald, 400. 

1589. Contract signcd by husband and wife to convey latter's land, without 
her privy examination, is a cloud on her title and subject to suit. 
Sattel-white v. CalEnqher, 525. 

1590. Superior Court may retain jurisdiction to sell land held in  common, 
protect contingent interests, and settle the controversy. Ryder a. 
Oatcs, 569. 
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1626. Life table5 of expectancy a re  not conclusive. Odorn v. Lzinzber Go., 135. 

1629. Failzlre of judge to esplain nzeanLnq of  wage^ lng contract in futuies," 
Held, error. Orvts v. IJolt, 231. 

191.5. Unless otherwise specified, a r~remium not gken  for life insurance 
bears G per cent interest from its date. Owem v. Ills. Go., 373. 

1967-8. When sheriff is interested in the action, the court should designate 
another to summon talesmen. Lupfox li'. Spencer, 126. 

2088-90. Where register of deeds has made "reasonable inquiry" before issn- 
ing marriage license, his failure to get written consent does not 
make him liable for penalty: statutes are  remedial, and cons~rned 
to prevent the mischief. Facts not disputed, question of law. Gmy ?I.  

Letzts, 346. 
2168. The fact of proprr indorsement on negotiable paper must be p ~ o r e d  

Mkdgette 0. Baotzigkt, 18. 
2179. The fact of proper indorsement on negotiahle paper must be proved 

Midgette v. Basniyl~t, 18. 
2201-2208. Indorsee is prima facie a holder in due course, when such indorse- 

ment is admitted by maker, which is not overcome by denial in plead- 
ings. Steel Co. ?,. Ford, 19.5. 

2270. Promise to one joint maker of note that  holder would carry i t  past 
maturity is not suflicient to release the other. Roberson v. Spaw, 23. 

2342. Joint maliers of negotiable instl'uments deemed primarily liable, with 
burden on them to show matters in release. Roberson v. Spaw, 23. 

2513. Highest bidder a t  sale of lands under a decree acquires no rights until 
he moaes for confirmation, and after confirmation he is the equitable 
owner; and confirmation will not be set aside except for mistake, 
i-rand, or collusion. Fpch~rj-cF, v. Upchurclc, 88. 

2521. Creditor of a partnership continuing to sell without notice having 
been sent, and in ignorance, may hold the partnership liable. StcppZy 
Go. v. L ~ J o ~ L ,  445. 

2616. To aroid damages for negligence, a street car company must show the 
Corporation Commission found the use of "practical fenders" un- 
necessary. Smith 0. Electric R. R., 489. 

2670-1. Trustees of a congregational church may convey its lands. Gold v. 
Cozart, 612. 

2672. A congregational church may acquire land by adverse possession. 
C07d v. Co.art, 612 

2846. Quia trnzet notice required to release joint maker for indefinitely stated 
time given other on note. Roberson I;. Spailz, 23. 

2866. Assessment upon land in drainage discrict not fal-ored within ten years. 
Drainage District v. Hoflstetlcr, 523. 

3057. Section constitutional; statute controls question of necessity as to dis- 
tance: nnrestrained use confers no right, and town cannot acquire 
vested r ight ;  action enjoined in name of secretary, Board of Health; 
town required to confer with State Board of Health. Board of 
Health c. Cornrs., 250. 

3057. Directing examination of sputum by Laboratory of Hygiene does not 
affect principle of interpretation that appropriation to State Board of 
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Health for extension work, Laws of 1915, was not repealed by Laws 
of 1017. Xanatol-itm v. Xfate Treasurer, 810. 

3080. Widow's "right' when dissenting from will, is that  of year's support 
with allomance for child, etc.; and her estate is her dower interest, 
both vesting by statute. D w w y  v. Bank, 664. 

3098. Assignment of year's provisions to widow may be increased. Revisal, 
3103. M a m  v. Hanlz, 20. 

3103. Under this section, assignment of year's provisions to widow may be 
increased. Revisal, 309s. Mann v. Mann, 20. 

3104-7. Findings of fact of the lower court fixing allowance for widow's 
year's support, upon evidence, will not be reviewed on appeal. The 
proceedings are  statutory. Dl-ewql v. Bank, 664. 

3254. Motion in arrest of judgment denied if charge in indictment sufficient 
to sustain judgment. S. v. Carpcnter, 767. 

3365a. (Gregory's). On motion to nonsuit in criminal case, whole evidence 
considered on second motion. 8. a. KiZlian, 792. 

3269. On indictment for murder a conviction as  accessory will be sustained. 
X. v. Rryson, 803. 

3287-9-00. A sentence for twenty years as accessory to murder is less punish- 
ment than law requires, and prisoner may not complain that he had 
not been tried as accessory, or demand release upon the ground that  
he may not be put in jeopardy twice for same offense. 8. v. Bryson, 
803. 

3434. This section is constitutional; but indictment is fatally defective if i t  
fails to  make written charge and s tate  agreement to  apply property to 
debt. X. v, Mooncy, 798. 

3632. Construed with chapter 80, section 6, Laws of 1907, does not confine 
judge to sentence for manslaughter on roads when, in his discretion, 
a sentence to  State's Prison will secure the prisoner from escape. 
S. v. KiZZian, 793. 

3673. Declarations of threats made by witness's father to another witness, 
incompetent in criminal case; and evidence as  to footprints compe- 
tent. 8. c. Martin, 809. 

3823-4. Failure of judge to explain meaning of "wagering contract in fu- 
tures,'' Held error. Orvis c. Rolf, 231. 

4779a. Negligence of the insurer will not avail it to  declare a policy of life 
insurance forfeited for  nonpayment of premium. Aiken v. Ins. Co., 
400. 

5326. The general election laws 1916, taken with this section and Constitu- 
tion, Art. XIII ,  see. 3, contemplates proposed amendments take effect 
subsequent to election. Beade v. Durham, 668. 

RIGHT O F  WAY. See Injunction, 3. 

RITUALS. See Corporations, 2. 

ROADS AND HIGHWAYS. See Constitutional Law, 9, 12. 
Roads and Highways--General Statutes-Local Laws-Prospective Acts- 

Bonds-Constitutional Law.--Chapter 284, Laws 1917, requiring that  
the proposition for issuing bonds for public roads should first be 
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ROADS AND HIGHWAYS-Continued. 
approved a t  a n  election by a majority vote, is prospective in its effect, 
and by section 62 does not purport to repeal or modify local laws 
"enacted for the purpose of constructing, altering, or improving the 
public roads of a county." As to the time of the effectiveness of the 
constitutional amendment of 1916, see Beade v. Durham, ante, 668. 
Rankin v. Gaston Count$], 683. 

ROLL-CALLIS. See Constitutional Law, 7, 8. 

RULE I N  SHELLEY'S CASE. See Wills, 4. 

RULES. See C'arriers of Passengers, 1. 

RULES OF COURT. See Appeal and Error, 32, 35, 37, 47. 

SAFE PLACE TO WO'RIC. See Master and Servant, 4. 

SAFETY PASS. See Carriers of Passengers, 6. 

SALARIES. See Sheriffs, 1 ; Municipal Corporations, 17. 

SALES. See Mortgages, 1, 2, 3, 5, 9 ; Judgments, 7 ; Equity, 5 ; Constitutional 
Law, 6 ; Tenants in Common, 5 ; Statute of Frauds, 4 ; Courts, 1. 

1. Judicial Sales-Confirmatio?~-Court's Discretio+Statutes.-The high- 
est bidder a t  a sale of lands under decree of court is a preferred pro- 
poser, acquiring no independent rights in the property or suit until 
confirmation, which rests within the sound legal discretion of the 
court until he moves therefor, the s t a t u t o q  requirement tha t  the sale 
be confirmed "if no exception thereto is filed within twenty days," 
being for the convenience of the parties in not requiring them, a s  
before the enactment of the law, to give notice, etc., of the motion 
whereon the court may act and conclude them. Revisal, sec. 2513. 
Upchurch v. Upchurch, 88. 

2. Same-I deanced Bid-Amount.-While i t  has been in accord with the 
practice in  this State to confirm a judicial sale unless there has been 
a n  advanced bid from a responsible bidder, this is but to afford evi- 
dence as  to  the inadequacy of the price, which the court, i n  the exercise 
of its discretion to confirm or set aside the sale, may regard or disre- 
gard ;  and while a bid of 10 per cent will customarily be considered, 
so  may, also, an advanced bid in  a less Mum, when the amount is large, 
a distinction also recognized by our statute, ch. 146, Laws 1915, as  to 
sales under decree of foreclosure, etc., making 5 per cent sufficient 
when the bid is more than $500. I6id. 

3. Judicial SaZes-Conjirnzation--Fraud and, Mistake-Motion in C a u s e  
Statutes.-After confirmation by the court of a judicial sale of lands, 
the purchaser is regarded as  the equitable owner, and the sale, as it  
affects his interest, can only be set  aside for "mistake, fraud, or collu- 
sion," established on petition regularly filed in the cause. Revisal, 
sec. 2513. Ibid. 

4. Judicial Sa1e.r.-Cozrts-PI-ivate Sales.--It is within the power of the 
court, having jurisdiction, to  order the private sale of lands for the 
purpose of dividing the proceeds among tenants in  common. Ryder 
v. Oates, 569. 
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SENTENCE. See Judgments, 23, 24 ; Courts, 4 ;  Criminal Law, 6. 

SEPARATE EXAMINATION. See Husband and Wife, 1 ;  Equity, 7. 

SEPARATE PROPERTY. See Husband and Wife, 3. 

SBRVICES. See Parties, 2 ;  Indebitatus Asumpsit,  1 ; Appeal and Error, 31. 

SET-OFFS. See Banks and Banking, 1 ; Deeds and Conveyances, 9. 

SEWERAGE. See Municipal Corporations, 2 ; Statutes, 1 ; Health, 1, 5,  6. 

SHAREHOLDERS. See Corporations, 5, 8, 9 ;  Banks and Banking, 5. 

SHARES. See Corporations, 5 ; Statute of Limitations, 1. 

SHERIFFS. See Jurors, 1, 2 ;  Statute of Frauds, 4 ;  Contracts, 18. 

Eheriffs-Szlccessor.s-Tcraes-Salaries-Tax Lists-Emoluments-Fees- 
Coz&ntics-Stat11tes.--While collecting the county taxes is made a part 
of the duties of a sheriff, it is a separate function, and exists after 
his term as  such, for  the purpose of collecting, from the tax lists in 
his hands, the taxes for the current year, in the absence of legisla- 
tion to the contrary; and an act of the Legislature changing the pay 
of cotmty officials from a salary to a fee basis, taking prospective 
effect from the expiration of the terms of the present incumbents 
except the clerk, for whom i l  is to be effective two years later, will 
be presumed to have a sensible and just intent, with lmowledge of 
existing conditions ; and where it does not direct the incumbent sheriff 
to  deliver the tax lists to his successor, it will not be construed as 
discriminative in favor of the clerk, register of deeds, or like officers, 
and to deprive the incumbent sheriff of the emoluments of his term by 
requiring that  he deliver the t a s  lists to his successor. Mills v. Deaton, 
170 N. C., 388, cited and distinguished. Comrs. v. Bain, 377. 

SHIPMENT. See Carriers of Goods, 1. 

SINKING FUND. See Counties, 3 ; Public OBicers, 4 ; Mtmicipal Corporations, 
17 ;  Appeal and Error. 28. 

SPECIAL REQUESTS. See Instmctions, 3. 

SPECIFIC PERFORMAh'CE. See Statute of Frauds, 1. 

SPENDTHRIIT TRUSTS. See Trusts and Trustees, 1. 

STATE BOBRD OF HEALTH. See Health, 2, 6 ;  Statutes, 16. 

STATE SANATORIUM. See Statutes, 14. 

STATE'S LANDS. 
1. Mate's Lands--Grants-regular it^.-A grant is regular upon its face 

when the record discloses that  it  was duly entered and surveyed, 
and bonds for the purchase money filed as  required by law, which was 
subsequently paid by the assignee of the surety of the purchaser and 
issued to the one under whom a party to thc controversy claims title. 
Waldo u. Wilson, 689. 

2. X a m e H n m e  Entrg-Where the parties to a controversy to recover 
lands claim under a senior and junior grant based upon the same 
entry, the latter may not claim that the land was not open to entry 
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a t  the time; and the oldest grant will take priority unless i t  is 
successfullj attacked, which cannot be done collaterally for irregu- 
larity or fraud. Ibid. 

3. State's Lands - B ~ a n t s  - Prewrnptiom - Collntrral Attack-Fraud- 
Trusts and Trrisfcts.-There is a presumption that  a grant of State's 
lands, regular on its face, is valid, required by latv, has been taken, 
and a senior grant may be attacked for  fraud by an adverse claimant, 
that being a matter for the State, his remedy being to have the grantee 
declared a trustee for his benefit. lbid. 

4. Rtnte's Lnnds-Limitation of dctions-Adverse Possession-Dinzinutive 
Extent-Color-Grants-Uc~ds and Couzve?~a?~ces.-Occupation by a n  
adjoining owner of a rery small part of lands claimed by another, 
as a fiftieth part of a n  acre from a 640-acre tract, does not presume 
such adverse possession of the larger tract as will ripen title under 
color of a deed or grant, and the issue was, in this case, properly left 
to the jury under a charge of the co~l r t  ~ ~ l l i c h  was appro1 ed on appeal. 
Ibid. 

STA'I'IOR' PLdTFORJIS. See Carriers of Passengers, 6 

STATIOSS. See Carriers of Passengers, I. 

STATITTE O F  FRAUDS. See Mortgages, 1 ; Contracts, 7 ;  Corporations, 9. 
1. Statutc o/ Pru~~da-Deeds and Conve:jntzces-Esci ow-Specific Perfot-m- 

a~7ce-Dan~ages-Refistratio?+Eq~1ii?/.--A good and sufficient deed 
executed in pursuance of a parol contract to convey lands, and placed 
in escrow, is a sufficient ~ r i t i n g  within the intent and meaning of the 
statute of frauds for the grantee to recover damages for a breach of 
contract to convey, especially when his grantor has conveyed the land 
to another who holds under a prior recorded deed. Pope u. McPhail, 
238. 

2. Stutute of Frauds - Municipal Corporatio?zs - Street Improvements- 
PI onzise-Direct 0bligatio.r~ - Considernt?o?z.-\T7here a statute pro- 
hibits a municipality from assessing the lands of adjoining onmers 
upon a street exceeding 20 per cent of their ~ a i n e  for its impro~e-  
ment, and the requisite number of such o ~ ~ n e r s  appear before the 
proper authorities a t  their regular meeting and propose that the street 
be improved a t  a cost beyond the limit imposed, the same to be as- 
sessed against their lands, the spokesman promising to obtain a nr i t -  
ten wairer of their statutory right from the other owners and deliver 
them to the city, and in consequence the proposition is  accepted and 
the improvement made: Held, the promiw made bq' the spokesman 
created a direct obligation upon himself, folmded upon the benefits 
to be received by him, and is not a promise to ansn7er for the debt or 
default of another. falling within tha meaning of the statute of franc15 
requiring a vritiag, etc. CharTotte v. dlcxn?tdei., 515. 

3. Satne-Bencfits-Estoppel.-Abutting property ormers who h a l e  coil- 
tracted with a municipal it^ that the Latter exceeded its statutory au- 
thority in assessing their lands beyond a certain per cent of their vaiue 
for  street improvements, and to give it  a written ~vaiver of such right, 
are  estopped to deny the validity of the contract by accepting its bene- 
fits, and the "waivers," when obtained, are enforcible by the munici- 
pality. Ibid. 
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4. Btatute of Prauds-Ju&icial BaZes-B7~eriffs-Principal afid Agent.-,4 

sheriff a t  a n  execution sale of lands under a judgment, by public 
outcry by his  auctioneer, acts a s  agent for all  parties therein inter- 
ested, including the purchaser, and a memorandum made by him on 
the execution a t  the time of the sale of the purchaser thereat, and the 
price, with description of the lands in the execution, is sufficient memo- 
randum of the transaction within the meaning of the s~tatute of frauds. 
Woodruff v. Trust Co., 546. 

5. Btatute of Frauds-Deeds and Cowveyawes-Letters-Inclowes-Par01 
Evidence.-A letter written by the purchaser to the  seller of lands, 
fully describing the lands and inclosing a deed sufficient i n  form and 
description, for  him to execute and return, providing for deferred 
payments of the balance of the purchase price, Is a suEcient writing 
within the meaning of the statute of frauds, permitting a recovery of 
such balance; and the fact that the deed had been inclosed in the letter 
may be proved by par01 evidence, a s  a collateral matter to the written 
instrument. McLendon v. Ebbs, 603. 

STATUTE OF LIMITATIONS. 
Statute of Limitatiofls-Corporations - Transfer of Shares - Contingent 

Interests-Conversion.-mhere a contingent interest in shares of stock 
has vested by will in  the remainderman af ter  the death of the first 
beneficiary, and he  brings his action against the corporation wrong- 
fully transferring them, for the stock or its value within three years 
of the happening of the contingency, the action is nut for  a conversion, 
and t h e  wtatute of limitations will not bas it. Baker v. R. R., 365. 

STATIUTE O F  USES. See Judgments, 11 ;  Trusts and Trustejes, 1. 

STATUTES. See Municipal Corporations, 1, 2, 14, 15, 16, 19 ;  Executors and 
Administrators, 1, 2 ; Bills and Notes, 4, 6 ;  Mortgages, 3, 5, 7, 8;  In- 
junction, 4 ;  Plea i n  Bar, 1 ;  Sales, 1, 3 ;  Carriers of Goods, 7, 9 ;  Draiu- 
age districts, 1 ;  Jurors, 1 ;  Actions, 1, 2 ;  Constitutional Law, 2, 4, 5, 
7, 9, 11, 13, 14, 15, 18, 19, 20, 21, 22; Trusts and Trustee's, 1 ;  Public 
Officers, 2 ;  Evidence, 4, 11;  Master and Servant, 9 ;  Venue, 1, 2, 4, 5, 
6 ; Instructions, 3 ; Estates, 1 ; Condemnation, 1 ; Health, 1, 3, 4, 5 ; 
Recorder's Court, 1 ;  Divorce, 1 ;  Judgments, 11, 23, 25 ; Register of 
Deeds, 1 ; Insurance, 8, 18 ; Sheriffs, 1 ; Equity, 6 ; Homestead, 3 ; Con 
tracts, 9, 11 ; Railroads, 5, 6 ; Marriage and Divorce, 1 ; Pleadings, 7 ; 
Oourts, 1, 5 ;  Huslband and Wife, 3 ;  Corporations, 18, 19, 21; Limita- 
tion of Actions, 5 ;  Counties, 1 ;  Arrest and Bail, 2 ;  Banks and Bauk- 
ing, 4 ;  Commerce, 1 ;  Appeal and Error 29, 33, 35, 42; Roads and 
Highways, 1 ; Intoxicating Liquors, 1, 2, 3 ; Indictment, 2 ; Crimimal 
Law, 3, 4, 6, 7 ;  Homicide, 7, 8. 

1. Btatutes-Interpretatioqt-Repealing Statutes-Electric Lights-Water- 
wor7cs-Sewerage-Municipal Corporations - Cities and Towns.-The 
provision in chapter 131, section 1, Laws 1915, permitting municipali- 
ties to issue bonds for necessary expenses without the approval of 
their voters, that  the act shall not be construed to repeal or supersede 
any other statutes, refers to acts of only local application; and the act 
of 1911, ch. 86, see. 1, subdivisions ( a )  and ( b ) ,  requiring the approval 
by the voters of the proposition of acquiring and installing electric 
lights, water, and sewerage by a municipality, i s  inconsistent with the 
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later act, which in this respect repeals the former one. Sz~iildell z'. 

Belha~erz, 1. 
2. Statutes-stock Laic;-Assessments - 1Vecessaries -Fences - C011stitu- 

tional Law.-A statute which creates stocli-Ian- territory for  certain 
townships of a county, and authorizes the county commissioneri: to 
make assessments for erection of fences on the tonnship lines. nit19 
out submitting the question of assessmentb to the a p p r o n l  of the 
voters, is void as to the assessment, Constitution, Art. VI I I .  Sec. 7. 
such not being for a necessary expense; and i t  is also unconstitntioual 
upon a further ground, when it  permits assessments to be made for 
the building of fences, etc., upon real and personal property not with- 
in the territory prescribed and receivinq no bencfit from the erection 
thereof. Harper u. Conws., 133 N. C.. 106 cited and applied. drchri* 
v. Joyner, 75. 

3, Statutes-Stock Law-Indepemlent P r o ~ ~ s i o ~ t s - C o ~ z s t i t t L t i o ~ ~ a Z  Late.- 
Where there are distinct and ralid provisiom of a statnte for  creating 
stock-law territory in certain tnrvnships of a county, n i t h  unconstitn- 
tional provisions for assessments to be made for  the erection of fences 
on i ts  lines, the valid prorisions may be enforced, the t n o  portions of 
the law being separate and i t  appearing from a perusal of the statute 
that  the Legislature intended the valid portion to be effective inde- 
pendently of the invalid part. Ibid. 

4. Statz~tes-Renzedial-Register of Deeds-3Za1 naye License. - lievisal, 
secs. 2090 and 2088, requiring reasonable inquiry to be made b r  the 
register of deeds as  to the age of the parties, etc.. before issuing R 
marriage license to them, a re  remedial, and shoulcl be construed to 
prevent the mischief and advance the remedy intended. 01ng v. 
Lentx, 346. 

5. Statutes-Widow's Pear's Support-l3quitg.-The proceedings to allot 
a year's support is statutory and cvithout an element of equitable 
jurisdiction. Revisal, secs. 3104, 3107. Dl e t m j  1;. Bank, 664. 

6. Statutes-Widow's Year's Su~jport-m'ills-Disse?rts - E q ~ i t y .  - T'ne 
"rights" and "estate" referred to in the statute, Revisal, see. 3080, 
allowed to the rvidorv dissenting from her husband's vill. is the right 
to a year's support, together with a child's alloxance, and her estate 
is her dower interest, and both rest by btatute without equitable cog- 
nizance, except when equity may be invoked to enforce her legal 
rights. Ibid. 

7. Statutes-Widow's Year's Support-Jz1.1-g-Trin1s.-\Then the widow's 
right to a year's support is admitted, the amount is a question of law 
arising under the statute, and the statntory method lnust be pursued, 
which does not require a trial by a jury;  and especially so when no 
objection thereto is duly taken or demand therefor aptly made. Ibld. 

8. Statutes - Widow's Year's Support - X ~ i ~ o r  Children - dllo~6alzce.- 
Where a year's support is  made for the widow and minor children it 
should be a l l o ~ e d  to the widow, ~ h o  is charged with the support of 
the chiIdren, and the increase of the allommce made in such instances 
is  for  that  purpose. Ibid. 

9. Statutes-Widow's Year's Suppoi-t-AZloecance - Discretion - Abuse- 
Courts.-Where the estate of the deceased husband is large, left in 
good condition, with annual income of $38,000, a n  allowance of a 
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STATUTES-Continued. 
year's support to the widow of $12,500, who has a minor son, less than 
the value of the household furniture, is held not a n  abuse of the 
Superior Court's discretion which the Supreme Court will review. 
Ibid. 

10. Statutes-Interpretation-Imteqzt-Language Used.-Where a statute is 
clearly expressed, and is  without donbtful meaning, a n  interpreta~tion 
beyond the meaning of the expressious used therein is not permissible. 
S. v. Carpenter, 767. 

11. Statutes-Police Powers-Rclative Rights.-A citizen deriving title to 
real property from the State acquire8 i t  upon oondition that he holds 
it subject to necessary or reasonable regulations in promotion of the 
public interest, the  rights, duties, and advantages of each being recip- 
rocal with those of adjoining owners of lands, and beneficial to all. 
S. v. Pwley, 783. 

12. Statutes-Muwk%pal Cot-porations - Watersheds - Tzmber Interests.- 
One having logging interests upon lands is amenable to the provision 
of our statute requiring the removal of the tree-tops, rtc., from the 
cuttingover of the land within 400 feet of a municipal watershed 
affording the means of a water supply to its inhabitants. Ibid. 

13. Statutes-RepeaGImp%catio?a.-The repealing of a statute by a subse- 
quent one by implication is not fzzvored by interpretation, and where 
two laws on the same subject are both affirmative in terms, the latter 
will not be held to repeal the former unless and to the extent that  the 
two a re  dearly repugnant, or unless the latter, covering the entire 
subject, gives clear indication that i t  was intended as  a substitute for 
the former. Sanatorium v. S. Treasurer, 810. 

14. Same-Rtate kJanatorium-Appropriations.-A statute was enacted in- 
corporating a department of the State Government for  treatment of 
"persons amicted with tuberculosis," appointing directors and making 
appropriation and  apportioning the same for establishment and 
maintenance, and later, a t  a different session, a statute was enacted 
making appropriation for these stated purposes. At a still later ses- 
sion a statute was enacted abolishing or removing the old directorate, 
substituting the State Board of Health a s  such, ex oficio, continued 
the corporation and created and made annual appropriations for a new 
feature for  "extension work," distinct and separate from those there- 
tofore existing. At a still later session a statute was enacted for a 
bond issue to  provide for  permanent improvements on the principal 
State institutions, apportioning a certain amount to the one in ques- 
tion, without repealing clause. Held, the appropriation for the "ex- 
tension work" being distinct, and so recognized by the statute, was 
not repealed by implication by the last enactment, i t  being with ref- 
erence only to the maintenance of the institution. Ibid. 

15. Same-AnnuaZ Appropriations-"Extension Wor7c."-Where in a gel1 
era1 act appropriating money to State Institutions there appears in 
the same section three distinct appropriations, separately stated, to 
!the State Sanatorium, two of which were embraced in former statutes, 
but adding a third for the dissemination of knowledge concerning 
tuberculosis, with specific annual appropriation, the placing of the 
appropriations in  such act, ordinarily effective for the two intervening 
years from the date of the legislation, does not coiiitrol the interpreta- 
tion that the repeal of statutes by implication is not favored; and a 
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later statute making appropriations for the first two items, and lea\-- 
ing out the third, will not be held to repeal the third, in the absence 
of a repealing clause, and especially when it  appears that  such vc-unld 
leave the institution n-ithout means to carry on this important l ~ o r k .  
Ibicl. 

16. San~e-Laboratoru of Hygiene-State Board of Health.-The principle 
upon which i t  is held in  this case that appropriation of 1915 for 
"extension worlc" or disseminating linowledge throughout the State 
a s  to tuberculosis was not repealed by the laws of 1917 is not affected 
by the provisions of Revisal, see. 3057, directing the examination for 
suspected sputum by the State Laboratory of Hygiene, or by the Laws 
of 1909, providing an assistant, such being an aid to the main purpose 
of the statute of 1915, and not coming within the appropriations to the 
State Board of Health, a s  a par t  of that department. Ibid. 

STIPULATIONS. See Insurance, 2, 15. 

STOCKHOLDERS. See Corporations, 6 ;  Banlm and Banlriag, 4. 

STOCK LAW. See Statute~s, 2, 3 ;  Injunction, 4. 

STREET IMPROVEMENTS. See Statute of Frauds, 3. 

STREET RAILIWA4YS. See Railroads, 4, 5, 6, 7, 8, 9, 10 

STREETS. See Appeal and Error, 1 ; Cities and Tom-ns, 1 ; Municipal Corpo- 
rations, 3, 4, 15, 16. 

SUBSCRIBERS. See Corporations, 14. 

SUBSCRIPTIOX LISTS. See Corporations, 11. 

SUBSCRIPTIONS. See Corporations, 13, 15. 

SUITS. See Insurance, 24; Criminal Law, 7. 

SUPERIOR COURT. See Justice's Courts, 2. 

SUM31ONS. See Drain~age Districts, 1. 

SURETIES. See a r res t  and Bail, 2. 

SURVEYOR. See Processioning, 3 ; Deeds and Con~eyaaces, 21. 

SURVIT70RSHIP. See Wills, 10 ;  Husband and TTife, 2, 4. 

TAXATION. See Counties, 1, 3 ;  Municipal Corporations, 19, 20. 

TAXES. See Sheriffs, 1. 

TAX LISTS. See Sheriffs, I. 

TELEGRAPHS. 
Telegraplbs - Co.nznzerce - Federal Coatrol - Fedei.al Decisions - U-nre- 

peated Vessages-Erti-a Cha?ge.-The amendment by Congress passed 
in 1910 to the Federal Employers' Liability Act subjects inlteretate 
messages by telegraph to the provisions of that  act, requiring that  
charges therefor shall be reasonable, classifying them into day, night, 
repeated, nnrepeated messages, etc., and permitting different rates 
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TELEGRAPHS-Co~zti?? ued. 
to be charged for the different classes of messages. Held, Congress 
having assumed entire control of interstate messages, the decisions 
of the Federal courts are controlling, and thereunder a stipulation 
on the meslsage blank that no recovery can be had beyond the toil 
paid for the message, unless repezted upoll the l~nynlent of a n  extra 
charge, is valid and enforcible, when snit is brought upon the contract, 
in the courts of this State. Xeadozcs v .  Tcl. Co., 240. 

TENAKTS I N  COMlIOPU'. See Judgments, 9 :  Estates, 1. 

1. Tenants in Common - Issues - Pleadiiigs - Sole Seisin. - Where the 
pleadings raise the issue as  to whether the plaintiff and defendants, 
in proceedings originally instituted to partition lands, are  tenants in 
common, as  heirs a t  law of a common ancestor, i t  i b  not sufficient to 
submit but one issue a s  to sole seisin claimed b~ defendants, for if 
answered in the negatire i t  would not he determinatire or support a 
judgment. Lester ?;. Hartcard, 83. 

2. Tenants in Conln~on-Sole Scisi?z-Brc? den of P? oof-Xonsuit-Trials.- 
Where the defendants plead sole seisin in proceedings to partition 
lands, the burden of proof is with the plaintiff, u-hieh will deT701re 
upon the defendant to establish adverse possession, n7hen relied upon 
for  title after a prima facie case of tenancy in common is made out, 
and a motion for judgment of llonsuit on such defease cannot be al- 
lowed. Ibid. 

3. Tenants in Co??~nzo?z-Title-Adterse Posscsszo~l-L~mitc~tio~z of Actzoils. 
Where the plaintiff and defendants claim the land  ought to be parti- 
tioned anlong them as tenants in common as heiri: a t  lam of the 
deceased onner, the latter as  grandchildren, am1 it  appears that one 
of the defendants had lived on the land with her father, who coa- 
tinuously occupied and esclnsirely used it as bole on-ner dnring her 
life, and thereafter it  was so contin~lously used b j  the other clefendants 
coveriug altogether a period of t w e n t ~  years: HrTa, such adverse 
possession ripens the title to the lands in the defenlldants. Dobbins c. 
Dobbins, 141 N. C., 216, cited and applied. Ibid. 

4. Temmts i~ Common-Deeds and Co~zveyu?zces-Part~tiogz-Eqzcalit~/ in 
Value-Evidence.-Tenants in common of land under a devise that the 
locus in quo be equally dirided betn~een them had the lands surrejed 
and executed mutual converances to the other, each deed purporting 
to  convey the same number of acres, "more or less." One of them 
brought action thereafter against the other with allegation and evi- 
dence tending to show that  his acreage n a s  substantially less than 
stated in his deed, which he had made good by payment of damages 
to  a purchaser, and sought to recover the amouilt of his loss therein. 
Held, a division of lands in  common rests upon equality of value 
rather than acreage. and in the absence of allegation or evidence tencl- 
ing to show an inequality in the former, a recovery mas properly 
denied. Lee 2;. ZIo%tccgue, 226. 

5. Tenants in (Tornmon-Outstalrdiq Title-AMortgage of dncesto~-Forc- 
closure Sale.-Where the ancestor has mortgaged his lands, and sub- 
ject thereto they have descended to his heirs a t  law as tenants in com- 
mon, and one of them has become the purchaser a t  the foreclosure 
sale, the title thus acquired is not regarded as  outstanding, in the sense 
it may not be acquired by one tenant in common against the others, 
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TENANTS I N  COMMON.-Continued. 
but in that  of the ancestor himself; and where the sale and conveyance 
thereunder a r e  regular and valid, the purchaser's title will be upheld. 
Troxler v. Cant, 422. 

6. Tenants i l z  Common-Limitation of Actions-Adcerse Possession-Zi- 
noi-itu-Instmctions-Appeal and BI-,.or.-\\%ere a tenant in rom- 
moil claims the lands by adverse possession without sufficient el-idence 
a s  to  the time thereof, and there i s  evidence of the minority of the 
other party for a part of the period claimed, i t  is reversible error for 
the judge to charge the jury that  such possession for twenty years, 
etc., would ripen the clain~ant's title, and without reference to the 
evidence of the minority of the adverse party, when such is relevant 
to the inquiry. Ibid. 

TESDER. See Insurance, 4, 5, 10;  Judgments, 17;  Accord and Satisfaction. 2. 

TERXS. See Judgments, 1, 12, 16;  Appeal and Error, 38. 

TEXT BOOKS. See Evidence, 12. 

THREATS. See Municip~al Corporations, 7 ; Criminal Law, 8. 

TIMBER. See Contracts, 4 ,12;  Deeds and Conveyances, 17, IS, 20. 

TIMBER DEEDS. See Drainage Districts, 2. 

TIMBER INTERESTS. See Statutes, 12. 

TIME. See Judgments, 1 ;  Bills and Notes, 4. 

TITLE. See Processioning, 1 ; Tenants in Common, 3, 4 ;  Judgments, 6, 9 ; 
Deeds and Conveyances, 7 ; Wills, 3, 11 ; Injunction, 5 ; Limitation of Bc- 
tions, 2 ; Receivers, 3 ; Estates, 2 ; Issues, 2. 

TORTS. See Corporations, 1 ; Pleadings, 4. 

TRANSFER. See Corporations, 6. 

TRANSFER OF CAUSES. See Courts, 5 .  
Trespass-LeyaZ Riqht --No?llinaZ Damages.-Sominal damages a re  

awarded in recognition of a legal right where the right has been in- 
vaded and no actual damages are  shown; and where trespass upon the 
right to cut timber standing up011 lands has been shown in a n  action, 
nominal damages, a t  least, are recoverable, which carries the cost 
against the defendant. Hutton v. CooTz, 496. 

TRESPASSER. See Xaster and Servant, 2. 

TRIAL BY JCRY. See Reference, 1, 2 ;  Courts, 7. 

TRIALS. See Bills and Notes, 5,  9 ; Master and Servant, 1, 3, 8, 11, 17 ; Appeal 
and Error, I ,  4 ,  5, 10, 44 : Cities and Towns, 1 ; Corporations, 3 ; Con- 
tracts, 3, 20 : Accord and Satisfaction, 1 ; Justice's Court, 2 :  Carriers of 
Passengers, 2, 4 ; Deeds and Conveyances, 3 ; Evidence, 2, 3, 8 ; Tenants 
in Common, 2 : Malicious Prosecution, 1, 2 ; Instructions, 3, 4 ; Railroads, 
9 9 ;  Register of Deeds, 2 : Municipal Corporations, 7, 18, 21 ; Insurance, - I  

7, 14 : Actions, 2 : Contributory Negligence, 1 ; Statutes, 7 ;  Railroads, 
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TRIALS-Gonti?zued. 
11 ; Principal and Agent, 3 ; Limitation of Actions, 6 ; Arson, 1 ; Embez- 
zlement, 2 ;  Criminal Law, 5, 5. 

Trials - Impnrt ia l i ty  - I l om  iciile -- TVit%esses. - Where the plea of in- 
sanity as a defense in the trial of a capital felony is made and relied 
on, objection to the fairness or impartiality of the trial, that  the solici- 
tor had subpoenaed and had not examined as  a witness a specialist 
in mental diseases, cannot be sustained on appeal. S .  v. Terry ,  761. 

TRUSTEES. See Limitation of Actions, 5. 

TRUSTS. See Limitation of Actions, 1, Judgments, 7, 11;  Corporations, 5. 
Parol Trus t s  - Lalids - Options - Detds  and C o n m ~ a n c e s  - Grantor.- 

Where the plaintiff has been put to trouble and expense in securing 
an option to himself on lands of nonresident under parol agreement 
that  he and the defendant mere to buy them jointly, which option he 
assigns to the defendant, who snbseqnentlg, and without his Bnowl- 
edge, exercises his right and takes title to  himself, and thereafter re- 
peatedly promises to conform to his agreement and conl-ey the plain- 
tiff his part, which he since refused to do :  Held,  an option does not 
transfer title to the lands, and the plaintiff is entitled to enforce the 
parol trust in his favor, the principle that a grantor of lands cannot 
enforce a parol trust therein in his favor (Gaulord 9. GagZo~d, 150 
S. C.,  222) not applying. Allel? c. Goodz~cg, 93. 

TRUSTS AND TR17STJ3ES. See Eridence, 4 ;  Equity, 3 ;  Partnership, 1 ;  
State's Lands, 3. 

1. Trztsts and 1'1 ~cs t e~s -Rpe?~d t l~r i f t  Trustv-Income-Statute of Uses- 
Xtatzttes.-A derise creating a spendthrift trust, under Revisal, sec. 
1588, for the t r ~ ~ s t e e  to receive and pay the prcfits, annually, or oftener 
for the support and maintenance of the testator's named son, is not a 
p a s s i ~ e  trust either as to the principal or income, or one executed 
under the statute of uses, and is not subject, as  to either, to the pay- 
ment of the debts created by the ces fu i  qzte t rus t ,  though he be a non- 
resident of the State. 2qozcler v. Webster ,  442. 

2. Rnme-Creditors--Exc+~zptio??s.-The effect of the spendthrift trust, 
Rerisal, sec. 1588, is not to  create a personal property exemption in 
favor of a nonresident cestui que t rus t  in the income from the trust 
estate. Ihid.  

3. Trus t s  0:2d T1 I I ~ ~ C P S - E X C C ? ~ ~ O I . S  and kdministrators-Potcer of Disposi- 
tio?~-Covsent o f  E-cec~itor.?-Reno~~ncemet?t-J~~dgme?~t-Estoppel.- 
-4 derise and bequest of real and personal property to the wife with the 
power of disposition given her with the consent of several executors 
named in the will. is one of personal confidence in each of the execu- 
tors, requiring the consmt of all for the exercise of the pov-er; and 
where the executors hare not qualified for death or renunciation, under 
the formalities of Rerisal. see. 10, those thus renouncing mas  not come 
in and qualify after a lapse of twenty years and give valid consent 
to the ~xerc i se  of the power, especially when  the^ a re  bound by a 
judgment in an action to sell the lands, wherein they had been made 
parties. Ry f l e r  0. Oates, 569. 

UNDUE INFLUENCE. See Wills, 5, 6. 

V A L I D I T Y .  See Insurance, 24 ; Constitutional Lam, 13. 



ISDEX. 

VENDOR AND PVRCHASER. 
1. Vendor and Purc7~aser-Contracts-Par01 Evidence - Fraud.-Where a 

purchaser of machinery has signed a ~vri t ten order stating that it 
was not to be varied by par01 representations of the seller's agent, 
and containing provision that i t  may be returned on certain conditions 
with which the purchaser has not complied, in the absence of evidence 
that the agent had procured the contract by fraud, i t  may not be 
shown as a defense in the seller's action on the contract that  his agent 
had made representations. precluded by the contract, as  to its pulling 
stumps, which were false. Harvester 6'0. v. Carter, 229. 

2. Vendor and Purchaser-Oolztracts-Restrailzt of Trade.-A sale of basi- 
ness with agreement that  the seller will not engage therein in the 
same locality for a certain number of years is  not in restraint of 
trade if i t  affords a fair protection to the interests of the purchaser, 
and not so extensive as  to interfere with that of the public; and a 
covenant in the sale of a barber bnsiness within a town, that the seller 
will not engage in such business within the tomu for two years, is 
valid and enforcible. Bradshaw u. Illillike~z, 432. 

3. Same-Liquidated Damages-Equity-1njzcnctZon.-Where i t  is agreed 
in positive terms in a written contract of sale of a busineis that the 
seller will not engage therein for two years i11 the same to~vn, specify- 
ing that  he  pay a reasonable sum a s  liquidated damages upon its 
breach, the specification of such damages is not construed as an im- 
plied permission to breach his covenant and pay the amount of the 
damages named, a s  the purchaser is left to his remedy at  law for the 
recovery of his damages and his equitable remedy by injunction to re- 
strain the seller from violating his covenant. Ibid. 

4. Sanze-Penalties.-Where the seller of his business has made a valid 
covenant with the purchaser not to go into ,the same business in the 
same locality for  a term of years, n-ith further agreement to pay a 
certain sum a s  liquidated damages upon his breaching his covenant, 
i t  is the policy of the courts to construe such agreement a s  liquidated 
damages rather than a penalty, in  the absence of evidence to chow 
that the amount claimed is  unjust or oppressive, or disproportionate 
to the loss actually sustained; and their payment being of the very 
substance of the agreement, they may be recovered by the purchaser. 
Ibid. 

5. Same-Appeal awl Error-Damages.-The trial court having erroneoas- 
ly dissolved an order restraining the seller of his business from 
breaching his covenant not to engage therein for a term of years, upon 
the ground that liquidated damages were agreed to be paid by the 
seller in that  event, a s  an alternative of performance, i t  is Ileld, that 
the defendant should be enjoined, and that the plaintiff may recover 
ally damages he can prore to the date when the injunction is served. 
Ibid. 

VENIRE. 
Vmirc-Another County-Court's Discretion - Appeal and Error  - . J w r y .  

The refusal of a motion to summon a venire from another county for 
the trial of a capital felony is  within the sound discretion of the trial 
judge, and not revienable by the Supreme Court on apwal. S. v. 
Terry, 761. 
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VENUE. See Executors and Administrators, 3 ; Corporations, 21. 
1. Venz~e-Nonreside?zts-~1.fzc?~icipal Corpol-atioits-Emecutoss and Adrnilz-  

istrcctors-Domicile-Statutes.-mere the plaintiff sues a nonresident 
corporation and a municipal corporation jointly for the m-ongfnl death 
of his intestate in the county in which the intestate died domiciled, 
but a t  the time of commencing the action, by change made in the 
county line, the place of the domicile was in an adjoining county, the 
question of venue is ordinarily governed by the locus a t  the corn- 
mencement of the action. Revis~al, see. 421. Hannon v. Pozwr Co., 
520. 

2. Venne-Foreign Co~porutions-Eaecutors and Adn%i?tistratoi-s-Trow- 
ful  Death-Statutes.-d foreign corporation may be sued by an ad- 
ministrator for the wrongful death of his intestate either in the county 
wherein the cause of action arose or that  of the personal representa- 
tive of the deceased. Revisal, sec. 423. Ibid. 

3. Venue-Jfunicipal Corporatio~zs-Oficials-IVrongful Deatlz-Ezecuto~x 
and Administrators.-The requirement of Revisal, sec. 421. that action 
against a municipal officer be brought in  the county of the mm~ici- 
pality, applies to actions on official bonds, and not against municipal 
corporations excbpt as falling under Revisal, sec. 420 ( 2 ) .  ~ ~ h i c h  is  
inapplicable to actions by a n  administrator to recover for the ~m-ong- 
ful  de~ath of his intestate. Ibid. 

4. Venue-Statutes, General-Special - Baccptio?ts - ~lfunicipal Corpora- 
tions-Emeczctors and Administ?-utors.-Rerisal, sec. 420, pro17iding, 
among other things, that  an action against a public oficer be brought 
in the county wherein the cause of action arose, subject to the power 
of the court to change the place of trial, Rerisal, 425, is general in its 
terms, and Revisal, sec. 424, sho~lld be construed as an exception 
thereto, allowing, an administrator to  sue a t  his election in his own 
county for the wrongful death of his intesltate. Ibid. 

5. Venue-PubUc Policy-Statutes-Conflicting Lal6s.-As a general rule, 
when not prohibited by public policy expressed by statute, a resident 
party seeking the aid of our courts may select the forum: and this 
should prevail when the statutory pro>'isions respecting the Tenue a re  
conflicting. Ibid. 

6. Ventbe-Actions-Stat~ctcs-Residetzce of Parties-Lands.-Re~isal, sec. 
424, providing that the venue of causes of nction shall be  here the 
plaintiffs or defendants or any of them reside, is general in its terms 
and subject to the provisions of Revisal, sec. 419, snbsec. 1, specifying 
the venue for the recovery of real property or of an estate or interest 
therein, or for the determination in any form of such right or interest, 
etc., shall be in the county in which the subject of the action or some 
part thereof is situated. 1Vofford v. Hampton, 656. 

7. Same-Creditors' Bill - Pri?zcipal Relief - Deeds and Co?tveua?~ces-- 
Fraud.-Where the wife of a debtor is  made party defendant i n  an 
action in the nature of a creditors' bill in order to set aside his deed 
to her for fraud and subject the land to the satisfaction of the de- 
mands of his creditors, the suit to establish the plaintiffs' claims will 
be considered as  incident to the essential and controlling purpose of 
setting aside the deed, and the venue governed by Revisal, sec. 419, 
requiring that the suit be brought in the county wherein the land, 
etc., is  situated. Ibid. 
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VERDICT. See Judgments, 17 ;  Carriers of Goods, 10;  Homicide, 6. 

VERIFICATION. See Di~orce ,  2. 

VERIFIED STATEMENTS. See Justice's Courts, 1. 

VOLUNTEER. See Master and Serrant, 7. 

WAGERING. See Contracts, 8. 

WAIVER. See Insurance, 12. 15 ; Deeds and Couveyances, 20 ; Evidence, I ; 
Judgments, 22. 

WAREHOUSEMEN. See Carriers of Goods, 8. 

WARRAKTP. See Deeds and Conveyances, 8. 

WATERSHEDS. See Constitutional Law, 19;  Criminal Law, 3 ;  St~atutes. 12. 

WATERWORKS. See Municipal Corporations, 2 ; Statutes, 1. 

WILLS. See Deeds and  Conreyances, 5 ;  Evidence, 2 ;  Eqnity, 1 ;  Appeal aild 
Error, 15; Statutes, 6. 

1. Wills-I?zterpretatiow-Inteat.-The object in comtruing a ~vi l l  is to 
give effect to the testator's intent as  gathered from the language of 
the entire instrument, rejecting no words or language if tl meaning 
can be given them, and, if possible, reconciling seeming repugnancies 
betveen its different provisions. Xatterwaite v. TT'ilkinson, 38. 

2. Sanze-Estates-Conti~tge~~t Li?nitatioq~s-Powe9.s of Disposition-Deeds 
and Goweyances.--A devise to the wife of testator's property, includ- 
ing lands, with power to dispose thereof for her nlaintenance and for 
the support of a named son, and for his education, but if his n-idow die 
before the son, the latter to be the "entire heir of the remaining prop- 
erty" upon certain conditions, then with contingent limitation over; 
and if the son live to be 21 years of age, etc., the property "is to be 
a t  his own disposal." After the death of the widow and upon the ar- 
rival of the son a t  the age of 21 and the fulfillment of the conditions, 
i t  is Held, construing the will to effectuate the intention of the tebtator 
a s  gathered from the whole thereof, the son took a defeasible fee. with 
general power of disposition, and his deed to the Land conveyed a 
good fee-simple title to the purchaser. Ibid. 

3. Wills-Husband and TVife-Joi7oillt Wzlls-Repudiation by Szcmivor- 
Title.-A husband and IT-ife holding lands by entireties may make a 
valid will jointly, devising the lands to their children or to others: 
but upon the delath of either of them the property will go to the 
s u r ~ ~ i v o r ,  who may repudiate the paper-writing a s  his or her will, a s  
the case may be, nothing else appearing, and convey the title to a 
purchaser. ffinn v. Edmmdson, 85. 

4. Wills-Devise-Loan-Estates for Life-Rule in, 8heZley's Case.-The 
word "loan," used in connection T~ith a testamentary disposition of 
lands for life, bears the same interpretation a s  the words "give" or 
"devise," unless a contrary intent appears and a "loan" to testator's 
son, S., of certain lands "to have during his life, a t  his death to his 
bodily heirs, and to his wife her lifetime or widowhood," is of the fee 
simple to S., sub.ject to the life estate of his wife, or until she remarry; 
and the precedent life estate in her does not affect the operation of 
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the rule in SltcZle~/'s case, so fa r  as  the heirs are  concerned. NnutT~ 2.'. 
Smith, 124. 

5. Wills-Devisavit T'el W~n-~Wental Gapacitg-Undue If~fluence-Ilcirefi- 
ciaries-Declaratio+zs.-Upon a trial of dev isa~i t  vcl ?Lon of a will, 
naming' two or more beneficiaries, wherein the issues, subnlittecl ni th-  
out objection, and the contentions of the parties relate solely to it> 
validity a s  a whole, declarations of one of the devisees in faror  of the 
caveator, as  to the mental capacity of the testator. o r  undue influence 
practiced npon him, would be prejudicial to the rights of the other 
beneficiary or beneficiaries, and incompetent. XcDonnld 2.'. XcLeiidon, 
172. 

6. Wills-Undm Influerzce-Evidence-Inst?"uctio?~s.-Held, in this action 
of devisavit ?;el ?ton. old age, bad health, and weakness of mind n7ere 
circumstances to be considered by the jury upon the question of undue 
influence by the son of the testator, but practically afforded no eri- 
dence of f raud ;  and the charge of the court, construed ac: n ~ r h o l ~ ,  
was not erroneous. Ibid. 

7. Wills-Uodicils-Interpretatio?1.-A codicil to a mill is a part thereof. 
expressing the testator's afterthought or amended intention, and 
should be construed with the  ill itself as  one instrument. Dnrden c. 
Matthews, 186. 

8. Same-Estates-Powers of Sale.-A d e ~ i s e  of lands for life, with cer- 
tain limitations, etc., by the  ill and a codicil thereto confers npon the 
first taker "full po.cver and authority to sell and convey" the same iultl 
''to make title to the purchaser after mg death." Held, the life 
estate is not enlarged by the codicil; but the life tenant is g i ~ e n  au- 
thority to exercise the power to sell the lands, and upon his doing so 
he may convey the fee-simple title to the purchaser by a good arid 
sufficient deed, but is  only entitled to the value of his life estdte ont 
of the proceeds of sale. Ibid. 

9. Wills-I~ter21retatio~i.-9 will should be interpreted from the perusal 
of the entire instrument, giving meaning, when possible, to the words 
or expressions therein used to ascertain and effectuate the testator's 
intent, having reference to those who are evidently the objects of hi i  
care, when the language of the Will indicates them. Bowdew 2.'. Lgrtch, 
203. 

10. Same-"Children"-Successive Surviuorships - Terminat  on.-Where r? 
mill appears to  have been written by one unfamiliar with ieehnlcal 
language and the meaning of legal expressions, who used throughout 
the words "children," "heirs of the body," etc.. indiscriminntelp and 
with reference to both real and personal property. and de~iseh a part 
of his real property, after a Life ebtate to his wife, to certain of his 
children, "and if any of my children before mentioned shall die ni th-  
out heirs lawfully begotten of their body them snr~ iv ing ,  thcn the 
legacies herein given shall revert back to the survivor or survirors of 
my children and the lawfully begotten heirs of them surTi~ing for- 
ever"; Held, the intent of the tectator will be construed as  a devisp to 
his children and the grandchildren, coming within its term% by cnc- 
cessive surrivorship. determined with reference to the death of the 
testator's children, and not that of his own death, his l i ~ i c g  and 
named children taking absolutely, subject only to be defeated in the 
event any of such children die without children. Ibid. 
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11. Bamc-Deeds and Coniueyances-Quitclaim-Title.-Under a devise of 

lands to the testator's daughter, but shall she die without children 
the estate should revert to her sisters and Living children, and the 
daughter has conveyed the land to another and since died without 
leaving Living children, etc., a quitclaim deed to the land made by the 
contingent remaindermen to the same grantee, of all "right, title, and 
interest, estate, claim, and demand, both in  law and equity, as  well in 
possession as  in  expectancy," is sufficient to pass their titJe to the 
purchaser. Beacon v. Amos, 161 N. C., 367, etc., cited as controlling. 
Ibid. 

12. Wills-Personalty-Contingent Remainders.-Personal property may be 
bequeathed upon successive contingent interests in  the same manner 
lands may be transferred by deed or testamentary disposition. Baker 
v. R. R., 365. 

13. Wills-Interpvetation-Intent-Equalit of Division.-A testator own- 
ing and living on a 200-acre tract of land and owning a valuable city 
lot a t  the time of making his will, and who afterwards acquired a 7- 
acre t ract  of land, provided for his eight children by the first and 
second marriage a s  follows: To two of his sons, 40 acres he had 
marked off from the 200iacre tract, valued a t  $330 each ; $3CO to each 
of his three daughters from his personalty, which was found to take 
i t  a l l ;  for  the remaining three sons, "the land to be divided . . . each 
tract valued a t  $350 apiece, the remaind.er equally divided among my 
eight children." The two sons to  whom the designated and marked 
lands were devised took possession in the testator's lifetim~e. Held, 
the intent of the testator was an equality of division among his eight 
children, and the division intended among his three sons was of thd 
remainder of his 200-acre home tract, leaving a s  the remainder to be 
equally divided the town lot and the 7-acre tract. Cecil v. Cecil, 410. 

14. Wills-Interp~etatim-Intmt-Pindi?~ of Court.-Extraneous findings 
of the court a s  to the valuation of the testator's property i n  getting a t  
his viewpoint in  interpreting his will is allowable in proper instances, 
but not controlling when remaining property is left for a further 
dvision. Ibid. 

15. Wills-Interpretatton-Intent-Equality of Division.-Where it appears 
from the will, construed as a whole, that the dominant intent of the 
testator is an equality of division of the estate among his children, this 
intent will prevail over minor considerations 'in conflict with it, and 
where the 'language, in case of doubtfnl meaning, will permit, the early 
vesting of estates is favored. Hunt  v. Jones, 550. 

16. Same-Bodily Heirs - CMldrm- Estatcs - Contingent Remainders- 
Deeds and Conve~mces.-Where from the  entire will i t  appears that 
a testator intended an equal division of his estate among his children 
after the death of his wife, which has occurred, a devise of lands to 
two of his daughters "supposed t o  contain 535 acres, jointly, so long 
a s  they live together, and, if they should see fit to separate, then i t  is 
to be equally divided between them and their bodily heirs; and if 
either of them should die without bodily heirs, it is to go to the living 
one," etc., without residuary clause or disposition of the property if 
both of the daughters should die without bodily heirs: Held, the 
testator's intent was an equal division of the land between the daugh- 
ters should they Separate, and in the event of the death of either with- 
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out children, their share ~ o u l d  go to the other; hence a conveyance by 
both of them will pass a good and entire title. Ibid. 

17. Wills-Anlzuities-Relzts and Profits-Plendilzgs-Demurrer.-Where in 
an action against an executor to recover the difference between the 
amount allowed by the will for plaintiff's support and the amount re- 
ceived, i t  is alleged that  the plaintiff and her mother, during the lat- 
ter's lifetime, under the terms of the will, mere to receive a certain 
monthly amount, each, out of the rents and profits of the estate, and 
in the event of sickness or unforeseen circumstances the executor may 
allow more; and that  the rents and profits had been exhausted in the 
mother's lifetime, the annuity was not a charge upon the corpus of 
the estate, and without allegation that  the unforeseen circumstances 
had arisen or demand in this respect made upon the executor in the 
mother's lifetime, a demurrer should haT7e been sustained. Kearnes 
v. Gray, 555. 

18. Wills-Undue I?~fluence-Fraud.-Upon a trial devisavit %el non, evi- 
dence upon an issue as  to undue influence upon the testator must be 
of a fraudulent character to invalidate the will. TVorth v. Sugar Peed 
Co., 711. 

WITNESSES. See Appeal and Error, 12, 14, 46; Evidence, 7, 14; Courts, 2 ;  
Trials, 1. 

WRITTEN AGREEMENT. See Appeal and Error, 31. 

WRONGFUL DESTH. See Evidence, 4 ; Venue, 2,  3. 

YEAR'S SUPPORT. See Executors and Administrators, 1 ; Appeal and Error, 
29; Statutes 5, 6, 7, 8, 9. 


