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CITATION OF REPORTS

Rule 62 of the Supreme Court is as follows:

Inasmuch as all volumes of the Reports prior to 63d have been reprinted

by the State, with the number of the volume instead of the name of the
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In quoting from the reprinted Reports counsel will cite always the
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C,,
which are repaged throughout, without marginal paging.



JUSTICES

OF THE

SUPREME COURT OF NORTH CAROLINA

SPRING TERM, 1918

CHIEF JUSTICE:
WALTER CLARK.

ASSOCIATE JUSTICES:
PLATT D. WALKER, WILLIAM A. HOKE,
GEORGE H. BROWN, WILLIAM R. ALLEN.

ATTORNEY-GENERAL:
JAMES S. MANNING.

ASSISTANT ATTORNEY-GENERAL:
R. H. SYKES.

SUPREME COURT REPORTER:
ROBERT C. STRONG.

CLERK OF THE SUPREME COURT:
JOSEPH L. SEAWELL.

OFFICE CLERK:
EDWARD C. SEAWELL.

MARSHAL AND LIBRARIAN:
ROBERT H. BRADLEY.
MARSHALL DeLANCEY HAYWOOD.*

*Mr, Haywood succeeded Mr, Bradley, who died 17 May, 1918.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

W. M. BOND ...ovvere First ... ....Chowan,
GrorgE W. CONNOR Second ... Wilson,

JOHN H. KERR ..ccvccrverenn Third ..eeeeceaemmmenennn. Warren,
F. A, DANIELS .covcereeronnns Fourth .uoveciineiminin, Wayne,.

H., W. WHEDBEE ercinnreerreensrnssressssnsossesssasns )0 5 it SO OROOORN Pitt.

O, H., ALLEN .vviviirereeeninicnnnesiaensrsosssessssasssens SIXth oo, Lenoir.

TV H. CALVERT . .. Wake,

W. P. STACY .. eane ....New Hanover,
C. C. LyoxN ... ..Ni ...Bladen.

W. A, DEVIN Granville,

H. P. LANE .cccvviinievnersrsuneessisscnessiisesssnones Eleventh Rockingham.
THOMAS J. SHAW .. .Twelfth ........ ... Guilford.

W. J. ADAMS ..... Thirteenth ~.Moore,

W. F. HARDING . ..Fourteenth ...Mecklenburg.
B. F. Loxg " . Fifteenth ..Iredell.

J. L WEBB .ovvnrecennenentsnnnearennisessersssnssssnenes Sixteenth ....ccovvvrineiecnnee Cleveland.
E. B. CLINE .occcoccrcnivmininmmesrersirmsscssssasssesses Seventeenth Catawba.

M. H. JUSTICE ..corvmrecrrerrnees Eighteenth Rutherford.

Nineteenth
Twentieth

FRANK CARTER ... Buncombe.

G. 8. FERGURON
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SOLICITORS

EASTERN DIVISION

J. C. B. EBRINGHAUS.....cccvvererreremvernreecens (18 =] ORISR Pasquotank.
RICHARD G. ALLSBROOK.......ccovreereerirecneens [SEETET0) ¢ 1s SO Rdgecombe.
GARLAND IE. MIDYETTE.....cceceetrereerersovnvnecens L4 1155 o IO U Northampton.
WALTER D. SILER....cocererrereveeorarancessenarurenes FOUTTR.c.verieeeeeerirrerenaeeareeee Chatham.

S. P. GRAVES....ccomveitrerie e cveeriresneeeceneseee s Fleventh.....covecveieeecrvenneninens

JOHN C. BOWER..ciivvreeiieenienns Twelfth....... "

W. E. Brock . Thirteenth..

G. W. WILEON.cooerieenrenrerrereerseranns .... Fourteenth.....

HBAYPEN CLEMENT ... Fifteenth.....

R. L. HUFFMAN..cciiiccernrenreccrcrssnn e oessneesones Sixteenth.....ccccveerviveeeinnenn.

J. J. HAYES.cceeoieceereeieeerresvecasesssenasseesnes Seventeenth......coeerrenenns Wilkes.
MICHAEL SCHENICK...commumemmnierriessvuersenaion Bighteenth...eiviincininnnn,

J. W, SWAIN..cccoimerrreceniirrressesensesssrassosassanes Nineteenth....c..eeerveereenneen.

G. Lo JONEB.ccoiioreeirreereniieessteneiesssseaensssnes Twentieth.....cvriirienicininn.

*Qucceeded Charles .. Abernathy, resigned.
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LICENSED ATTORNEYS

SPRING TERM, 1918

The following were licensed to practice law by the Supreme Court, Spring
Term, 1918,

ARTHUR WAYNE BEACHBOARD....coivevrrtrverereerruennisereseeinsesennes Stocksville, N. C.
ErLviN Loy BUMGARNER . ... Hickory, N. C.
HAROLD DUNBAR COOLEY...ccivtrerirerroeserermraessrnesassossssassessensaens Nashville, N. C.
PHINEHAS DAVID CROOM...coccenririieneenicrnnssenrsiaeerirssserssssseses Kinston, N. C.
MARION BUTLER FOWLER......cocooeeriretrranernisersensasannssrresssesssees Hillsboro, N. C.
ARCHIBALD CREE GAY..ooiiiiiieeerieiieeirrerriiereiessionseassesessesssessesseas Jackson, N, C.
HENRY SPIVEY GRANT...coiviriirtrernirrenrersrosiiessssssssncssseesersooseseeens Rocky Mount, N. C.
FRANK DOBBIN HACKETT, JBuvicocerroiinrreeieieseeesesssreioseeararons ‘Washington, N. C.
GEORGE OSBORNE HEGE.....eucveiiimerirecereerevnseeseesseeneeeesesssssesens ‘Winston-Salem, N. C.
DANIEL MONROE JOLLY ouvoveireunrssrsensnssessrisasssssnsesossseserensasenes Vineland, N. C.
JESSE ALDON JONES..cciireciierriereneiarisiesesssessesseesscessseessanesssssraens Maysville, N. C.
ZOR0O KNOX JUSTICE (DR} eooivctieeerririerieieeieeeessenesseseessnneent Davidson, N. C.
HERCULES LEE KOONTZ..cveeeotreeeremrerenisrssnsaseessnssnesinesonerssssonss Greensboro, N. C.
ALONZO GROVER LIVELY....cococvicomairrmneesnrestennesinseesssssssmenesn: Honaker, Va.
WALTER RAINE MOCARGO....cciveerreieeriveiresestessestrsessessonesares Reidsville, N. C.
CHARLES HOWARD REAVES.....cccocvirimncneerreernennserernnsisenesinns Wake Forest, N. C.
WILLIAM FRANCIS SCHOLL(8) .oviiveerrrerecsmeeemeonesiereeevsrenesssnn Holly Springs, N. C.
HARVEY HOYLE SINK.iiiioiieerirreriseieiinneieeeesreseaessossessesrssnsses Lexington, N. C.
WESLEY ELLIS THOMAS, JBucciriiiiieiieeeeiiececeereeesseessenennanes Rockingham, N. C.
SPENCER THEOPHILUS THORNE........cccovverirererereearreeeesseensrene Rocky Mount, N. C.

EDWARD LLEWELLYN TRAVIS, JRuvreiieiirioieiicesicaesnssnesoeesenes Halifax, N. C.

HENRY LEE WILLIAMSON..cooiieiireeierirtesreeireeeceeseesesseesessaesessens. Elizabethtown, N. C.
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CALENDAR OF COURTS

TO BE HELD IN

NORTH CAROLINA DURING THE SPRING OF 1919

SUPREME COURT

The Supreme Court meets in the city of Raleigh on the first Monday in
February and the last Monday in August of every year. The examination of
applicants for license to practice law, to be conducted in writing, takes place
one week before the first Monday in each term.

The Judicial Districts will be called in the Supreme Court in the following
order: ’

SpriNg TERM, 1919

TULSE DHSETICE ... cvvveceiiecereccrreriier et rever e s r s s ssbresaassobssstesabnssbe s naessbas snsesnns February 4
Second DESETICT..curiieiieieeerieerrceresrerrieestr e eesstsssmeesnerabssssesorees February 11
Third and Fourth DIStTiCES. i ieieesrensressersreesrsessssesasessaossensass February 18
THLTH DISELIC . ettt s s be s e n e sane .February 25
Sixth DISErict.....ccioicriiiner s March 4
SeVENth DISETICE ..o iceeiecerrarererrcsrensercens s e eresssssesresnene March 11
Eighth and Ninth DiStrictS...mimiineeesise s March 18
Tenth Distriet ersrses et s b s e e e R March 25
Eleventh DISELICt..cciivieveiiirirericreenerecsmrer et sresasresessaesstssssassssessansasss soresess ..April

TWEITER DISETICE. cceeivireiieirireereeteerrnestiertisestessssontersssstsssrsossaserssssnsasssstsssrasss April 8
Thirteenth District......ccvereenen. reerreesbeesrtesnrerterabeeabes e rennarataassreteran April 15
Fourteenth District............ April 22
Fifteenth and Sixteenth Districts............. April 29
Seventeenth and Eighteenth DistrictS...innniaenniia, May 6
Nineteenth DISEIIC. . ciiiiiicrneerieterrenersessssrsreisessescsisssssasseesseassnteons May 13
Twentieth DISEIICE....ooiviiimicntincne st srst s ansnnssssssonsenenss May 20

vii



SUPERIOR COURTS, SPRING TERM, 1919

The parenthesis numerals following the date of a term indicates the number
©of weeks during which the term may hold.

EASTERN DIVISION

First Judicial District

SeriNe TerM, 1919—Judge Devin
Pasquotank—Dec. 30} (2); Feb. 10}
(1) ; Mar. 17 (1).
‘Washington—Jan. 13 (1) ; June 2 (2).
Perquimans—Jan. 20 (1) ; Apr. 14 (1).
Currituck—Jan. 271 (1) ; Mar. 8 (1).
Beaufort—Feb. 171 (2) ; Apr. 71 (1) ;
May 5 (2).
Camden—Mar. 10 (1).
Gates—Mar. 24 (1).
Chowan—Mar. 31 (1).
Tyrrell—Apr. 21 (2).
Hyde—May 19 (1).
Dare—May 26 (1).

Second Judicial District
SeriNg TeERM, 1919—Judge Bond
Wilson—Jan. 13 (1); Feb. 3+ (2);

May 121 (2); June 23} (1).
Nash—Jan. 20 (1); Feb. 247 (1);
Mar. 10 (1) ; Apr. 28* (1) ; May 5%
(1) ; May 26t (1).
Edgecombe—Mar. 3 (1); Mar. 31%
(2); June 2 (2).

Martin—Mar. 17 (2); June 168 (1).
Third Judicial District
SpriNg TErM, 1919—Judge Connor
Warren—Jaun. 13 (2); May 19 (2).
Halifax—Jan. 27 (2); Mar. 17 (2);

June 2 (2).
Bertie—Feb. 10 (1) ; May 5 (2).
Hertford—ZFeb. 24 (1) ; Apr. 14 (2).
Vance—Mar. 3 (2); June 16 (2).
Northampton—Mar. 31 (2).

Fourth Judicial District
Sering TerM, 1919—Judge Kerr
Harnett—Jan. 6 (1); Feb. 31 (2);

May 19 (1).
Chatham—Jan. 13 (1); 17+
(1); May 12 (1).
Wayne—Jan. 20 (2); Apr. 71 (2);
May 26 (2).
Johnston—Feb. 171 (2);
(1); Apr. 21 (2).
Lee—Mar. 24 (2); May 5 (1).
Fifth Judicial District
SeriNg TuErM, 1919--Judge Daniels
Craven—Jan. 6* (1); Feb. 31 (2);
Apr. 7% (1) ; May 12% (1) ; June 2*
(1).
Pitt—Jan. 131 (2) ; Mar. 17 (2) ; Apr.
14 (2) ; May 197 (1) ; May 26+ (1).
Greene—Teb. 24 (2); June 23 (1).

Mar.

Mar. 10

Carteret—Mar. 10 (1) ; June 9 (2).
Jones—Mar. 31 (1).
Pamlico—Apr. 28 (2).

Sixth Judicial District

SpriNg TERM, 1919—Judge Whedbee

Duplin—Jan. 6+ (2); Jan. 27* (1);
Mar. 241 (2).

Lenoir—Jan. 20* (1) ; Feb. 171 (2);
x?p)r. 7 (1); May 19* (1) ; June 97

2).

Sampson—Feb. 3 (2) ; Mar. 101 (2) ;
Apr. 28 (2).

Onslow—Mar. 3 (1); Apr. 14} (2).
Seventh Judicial District
Spriveg TERM, 1919—Judge Allen
Wake—Jan. 6* (1); Jan, 271 (3):
Mar. 3* (1); Mar. 10% (2); Mar.
31 (3); Apr. 21* (1); Apr. 28t
(2) ; May 19t (2); June 9% (3).

Franklin—Jan. 13 (2) ; Feb. 17 (2) ;
May 12 (1).

Eighth Judicial District
SpriNg TERM, 1919—Judge Calvert

New Hanover—Jan. 13* (1) ; ¥Feb. 3}
(2); Mar. 31* (1); Apr. 7§ (1)
Apr. 141 (1) ; May 5§ (1) ; May 197F
(2); June 23* (1).

Pender—Jan. 20 (1) ; Mar. 31 (2);
June 2 (1).

Columbus—Jan. 27 (1);
(2) ; April 21 (2).

Brunswick—Mar. 17 (1); June 16+
).

Ninth Judicial District
SeriNg TerM, 1919—Judge Stacy
Bladen—Jan. 6% (1); Mar. 10* (1) ;

Apr. 211 (1).

Cumberland—Jan, 13* (1) ; Feb. 10}
(2) ; Mar. 171 (2); Apr. 28% (2);
May 26*%* (1).

Hoke—Jan. 20 (1); Apr. 14 (1).

Roberson—Jan. 27* (1) ; Feb. 31 (1) ;
¥eb. 247 (2); Mar. 31} (2) ; Mar.
121 (2).

Tenth Judicial District
SeriNne TeErM, 1919—Judge Lyon
Durham-—Jan. 61 (2); Feb. 24% (1) ;
Mar. 107 (2); Apr. 28t (1); May
19% (1) ; June 16} (1).

Alamance—Jan. 20} (1);
(1) ; May 261 (2).

Person—Feb. 3 (1); Apr. 21 (1).

Granville—Feb. 10 (2); Apr. 7 (2).

Orange—Mar. 31 (1) ; May 5% (1).

Feb. 17}

Mar. 3%

viii



COURT CALENDAR. ix

WESTERN DIVISION

Eleventh Judicial District
SpriNeg TERM, 1919—Judge Ferguson
Forsyth—Dee. 30f (1); Jan. 6%%
(1) ; Jan. 13*f (1) ; Feb. 101 (2);
Mar, 101 (2) ; Mar. 24* (1) ; May
19% (3).

Rockingham—Jan, 20* (1) ; Feb. 24}
(2) ; May 12 (1) ; June 16} (2).

Surry—DFeb. 3 (1); Apr. 21 (2).

Caswell—Mar. 31 (1).

Ashe—Apr. 7 (2).

Alleghany—May 5 (1).

Twelfth Judicial District
Serive TerM, 1919—Judge Lane
Guilford—Jan. 131+ (2); Jan. 27*

(1) ; Feb. 101 (2); Mar. 161 (2);
Mar. 241 (1); Apr. 147 (2); Apr.
28% (1); May 12} (2); June 9%
(1) ; June 16* (1).
Davidson—Feb. 24 (2) ; May 5% (1);
May 26 (2).
Stokes—Mar. 31* (1); Apr. 71 (1).

Thirteenth Judicial District
SeriNe TerM, 1919—Judge Shaw
Richmond—Jan. 6* (1) ; Apr. 7* (1) ;
May 261 (1) ; June 16% (1) ; Mar.

17+ (1).

Anson—Jan. 13* (1); Mar. 3% (1);
Apr. 14 (1) ; Apr. 211 (1) ; June 9%
1).

Moore—Jan. 20* (1) ; Feb. 101 (1);
May 191 (1).

Union—Jan. 27 (1); Feb. 171 (2);
Mar. 24 (1) ; May 51 (1).

Stanly—Feb. 31 (1); Mar. 31 (1);
May 121 (1).

Scotland—Mar., 10} (1);
(1) ; June 2 (1).

Fourteenth Judicial District
Sering TeErRM, 1919—Judge Adams
Mecklenburg-—Jan. 6% (2); Feb. 3t

(2); Feb. 17* (1); Feb. 241 (3);
Mar. 24* (1) ; Mar. 31} (2); Apr.
28% (2); May 12* (1); May 267
(2); June 9* (1); June 161 (1).
Gaston—Jan. 20 (2); Mar. 17* (1);
Apr, 147 (2) ; May 19% (1).
Fifteenth Judicial District
SprinNGg TErM, 1919—Judge Harding
Cabarrus—Jan. 6 (2); Apr. 21 (2).

Apr. 28*

Montgomery—Jan. 20* (1) ; Apr. 71
(2).
Iredell—Jan. 27 (2) ; May 19 (2).
Rowan—Feb. 10 (2); Mar., 10} (1);
May 5 (1).
Davie—Feb. 24 (2).
Randolph-—Mar. 17%
1).
Sixteenth Judicial District
SeriNg TeERM, 1919—Judge Long
Lincoln—Jan. 27 (1).
Caldwell—Feb. 24 (2) ; May 19t (2).
Burke—Mar. 10 (2).
Cleveland—Mar, 24 (2).
Polk—Apr. 14 (2).

Seventeenth Judicial Pistrict
SpriNg TERM, 1919—Judge Webdb.
Wilkes—Jan. 20% (2); Mar. 10 (2).
Catawba-—Feb. 3 (2); May 51 (2).

Alexander—Feb. 17 (1).

Yadkin—Mar. 3 (1).
Watauga—Mar. 24 (2).
Mitchell—Apr. 7 (2).
Avery—Apr. 21 (2).

Eighteenth Judicial District
SpriNG TERM, 1919-—Judge Cline
McDowell—Jan. 201 (2) ; Feb. 17 (2).
Rutherford—Feb. 31 (2) ; Apr. 28 (2).
Henderson—Mar. 3* (2); May 267}

(2).
Yancey—Mar. 24 (2).
Transylvania—Apr. 14 (2).
Nineteenth Judicial District
Sering TerM, 1919-—~Judge Justice
Buncombe—Jan. 13 (3) ; Feb. 31 (3) ;
Mar. 3 (3) ; Mar. 31, "18 (1) ; Apr.
7,719 (4) ; May 5 (3) ; June 2t (3).
Madison—Feb. 24 (1) ; Mar. 24 (1)
Apr. 21, "18 (2); Apr. 28,19 (1);
May 26 (1).

Twentieth Judicial District
SerinGg TeERM, 1919-—Judge Carter
Haywood—Jan. 61 (2); Feb. 3 (2);

May 51 (2).
Cherokee—Jan. 20 (2); Mar. 31 (2).
Jackson—Feb. 17 (2); May 19% (2).
Swain—Mar. 3 (2).
Graham—Mar. 17 (2).
Clay—Apr. 14 (1).
Macon—Apr. 21 (2).

(2); Mar, 31*

*Criminal cases.

1Civil cases. $Civil and jail cases.

Compiled from the Calendar of A. B. Andrews, of the Raleigh bar, with his

permission.

M~ THIS CALENDAR IS UNOFFICIAL“JME



UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS

Eastern District—HENRY G. CoNNor, Judge, Wilson.
Western District—JaMES E. Boyp, Judge, Greensboro.

EASTERN DISTRICT

Terms—District terms are held at the time and place as follows:

Raleigh, fourth Monday after fourth Monday in April and October.
Civil terms, first Monday in March and September. S. A. AsHE,
Clerk.

Klizabeth City, second Monday in April and October. J. P. THOMPSON,
Deputy Clerk, Elizabeth City.

Washington, third Monday in April and October. ARTHUR MAYoO,
Deputy Clerk, Washington.

New Bern, fourth Monday in April and October. WaLTER DUFFY,
Deputy Clerk, New Bern.

Wilmington, second Monday after the fourth Monday in April and
October. T. M. TurreNTINE, Deputy Clerk, Wilmington.

Laurinburg, last Monday in March and September.

Wilson, first Monday in April and October.

OFFICERS

J. O. CABR, United States District Attorney, Wilmington,

E. M. GREENE, Assistant United States District Attorney, New Bern.

W. T. DortoH, United States Marshal, Raleigh.

8. A. AsHE, Clerk United States District Court at Raleigh for the Hastern
Distriet of North Carolina, Raleigh.

WESTERN DISTRICT

Terms—District terms are held at the time and place as follows:
Greensboro, first Monday in June and December.
Statesville, third Monday in April and October.
Asheville, first Monday in May and November, W. S. Hyaums, Deputy
Clerk, Asheville.
Charlotte, first Monday in April and October.
Salisbury, fourth Monday in April and October.
Wilkesboro, fourth Monday in May and November.

OFFICERS

WirrzaMm C. HamuMmer, United States District Attorney, Asheboro.
CLypE R. Hory, Assitant United States District Attorney, Charlotte.
CHARLES A. WEBE, United States Marshal, Asheville.



CASES REPORTED

A PAGE
Abee Bros., Comrs, V. .. 701
Absher, Barber v. ...
Adderton, Everhart v. ...
Aiken, Fertilizer Works v. ........
Alexander v. Autens Auto Hire .. 720
Allen v, Drainage Comrs. ... 190
Andrews, Robertson v. ... 492
Askew v. Matthews ... . 187
Atkinson v. Downing ... 244
Autens Auto Hire, Alexander v... 720
Avery v. Palmer .....eiaiennne 378

B
Bailey v. R. R. cccrvvververeveeeennn 699

Bailey v. Long

Bank, Bradshaw v 21
Bank v. Dew ....ccevececrvnaenns 79
Bank, Maxwell V. ..cccervvuenne 180
Bank v. Murray ... 62
Bank v. O’Brien ......envevnrnenn, 338
Bank v. R. R, .iievrirenrnne 415
Bank v. Whilden . . 52
Barber v. ADSHEr ...cvvreceerevirrinnnes 602
Barclift v. B. R. ccooerveevecennecaennne 114
Bass, Chemical Co. v. .. 426
Battle, Turner v. ... 219
Bean, S. V. ecoceneenns . 748
Belhaven, LUCAS V. wecccvcrvreeecinncrnens
Belk v. Belk

Bell v. Keesler .........

Billings v. Wilby .
Blanton v. Boney
Blount v. Jones ...
Boney, Blanton v.
Boney v. R. R. ...

Bond v. R. R. cocevvrrnnecveccnneneennens 606
Boone v Lee .ccceeriranens 383
Boone v. Telegraph Co. ....ccvveeeees 718
Borden v. R. R. vovcevvrevrerecieceierenns 177
Boring, COmMIS. V. .ccvmniiirimiecenes 105

Bowden, S. v. ...
Boyd, Cole v. .
Boyd, S. V. coveeeeen
Boyden, Cox V. .ceeeune
Brady v. Lumber Co.

Bradshaw v. Bank . 21
Bristol v. R. R. ...... 509
Brown v. Mfg. Co. 201
Burns v Burns ... 447
Bynum, S. V. e, 777

xi

C PAGE
Caffey v. Furniture Co. ....ceevnee 387
Cain, 8. V. evcereceenereseennreneeseiene 825
Canter v. Chilton ....cvveccnienee 406
Cates, Scott v. .eennn . 336
Chapman, Vanderbilt v. .......... 11
Charlotte, Crayton v. ... 17
Chemical Co. v. Bass .
Chilton, Canter v. ... 406
Chisman, In re Will of ... 420
Clark v. Fairly ... 342
Clark v. Sweaney ... 280
Clemmons, Swain v. . 240
Cobb v. R. R. ...t 130
Cohoon v. Davis . 145
Cole v. Boyd ......... 555
Comrs. v. Abee Bros. 701
Comrs. v. Boring .... 105
Comrs., HAWeES V. .viviinnniiininnnns 268
Comrs., Mills v. ... 215
Cox v. Boyden ... .. 368
Cox v. Lumber Co. .oereieciinnnnnne 299
Cozard, Wadsworth v. ... 15
Craft, Whichard v. ... c
Crafts, Gadsden V. ......ceeiinnes 358
Crayton v. Charlotte ................ 17
Crews v. Crews ... (
Cronly v. Renneker
Croom, i 7€ .eeens
Crowell v, Parker

D
Daniels, Julian v. ...ccciveeirnennnnn. 549
Daniel v. Harrison 120
Davis, Cohoon v. ... 145
Davis v. Fiber Co. 25
Davis, Foster v. ... 541
Davis v. R. R ccreeereercreerereneeane 648
Davis, S. v. 723
Dew, Bank V. ccciiererniereessereseens 79
Dewey Bros., Lynch v. . 152
Dicks, Marshall v. ...... . 38
Dills v. Fiber Co. .cccevvrvvererereereeenee 49
Douglass, Whitfield v. ....ccvvenenee 46
Downing, Atkinson v. ...
Drainage Comrs., Allen v, .......... 190
Drainage Comrs., Gibbs v. ........... 5

Dumas v. Morrison
Durham, Mason v.

B

Ely v. Norman
Everhardt v. Adderton




xii CASES REPORTED.

F PAGE

Fairly, Clark V. .. 342
Farmer v. Head ... wee 273
.. 187

Faulkner, S. V. .ceciennnen

Fertilizer Works v. Aiken 398
Fiber Co., Davis v. .......... 25
Fiber Co., Dills v. ........ 49
Fire Ins. Co., Smith v. 314
Ford v. Moore ... 260
Ford, S. v. ... . 197
Fore v. Tanning Co. ... 583
Foster v. Davis ... . D41
Freeman, Mfg, CO. V. .vrreenas 212
Furniture Co., Caffey v. .......... 387
Futch, Quelch V. veinieinviinnies 694

G

Gaddy v. B. R. v, 515
Gadsden v, Crafts ...ceveervecnrinrannes
Gibbs v. Drainage Comrs.
Giles, PhilliDS V. .oeeerrierrcecrvneennns 409
Goodwin, Hubbard v. ... 174
Goodwin, Weathersbee v.

Grandy v. Products Co. ......... . b1l
Greensboro, Taylor v. ... .. 423
Griffin, Jenkins v. ... 184
Griffin, S. v. .veenneen 767

Grocery Co. v. Taylor .. 37
Grocery Co., Teague V. .. 195
Guano Co. v. Southerland . 228
Guarantee Corp., R. R. v.. 566
H
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R. M. SUTTON v. M. M. WELLS T AL
(Piled 22 December, 1917.)

1. Evidence—Deceased Persons—Transactions and Communications—
Deeds and Conveyances—Creditor’s Bill.

Where a conveyance of land is sought to be set aside as fraudulent
against creditors, and there is evidence tending to show that the debtor
had conveyed the lands to a third person without consideration, who in-
directly conveyed the same to the debtor’s sister, the latter claiming that
the conveyance was for a loan and the deed was in the nature of a mort-
gage therefor, the debtor having since died, it is held that it was incom-
petent for his sister to testify as to any transactions relating to the sub-
ject of the action in favor of his estate. Revisal, sec. 1631.

2. Evidence—Deceased Persons—Transactions and Communications—In-
dependent Knowledge.

A party in interest may testify to a substantive fact independant of any
transaction or communication with a deceased person and existing by in-
dependent knowledge, such not being within the intent and meaning of
Revisal, sec. 1631.

3. Hvidence—Deceased Persons—Interest—Deceds and Conveyances—Fa-~
vor of Title.

A party to a transaction with a deceased person is incompetent to

testify thereto when it involves the question of one of several alleged

frandulent conveyances of lands as against the creditors of the deceased
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person and in favor of the title which he himself had conveyed. Revisal,
see. 1631,

4. Same—Execcutors and Administrators—Creditor’'s Bill.

A defendant administrator of a deceased debtor in a creditors bill to
set aside a series of conveyances alleged to be in fraud of his creditors,
has antagonistic interests to a defendant grantor in one of the deeds,
invelved in the controversy, and where the administrator has not testified
to a transaction, the testimony as to such by the grantor in the deed is
incompetent., Revisal, sec. 1631,

ArprAL by plaintiffs from Shaw, J., at September Term, 1917, of
Haywoob.

This actlon in the nature of a creditor’s bill was brought by the
creditors of M. M. Wells against said M. M. Wells, Maggie R. Tread-

way and husband, and C. T. Wells, to recover judgment against
{ 2 ) said M. M. Wells for the respective amounts due each credi-

tor and to set aside as fraudulent a deed executed by C. T.
Wells to Maggie R. Treadway and to have her declared a trustee
of the land in said deed for M. M. Wells. The defendants admitted
the several amounts alleged to be due each creditor in the complaint
and the only issue to be passed upon was, “did Maggie R. Treadway
hold the land deseribed in the deed to her from C. T. Wells in trust
for the creditors of M. M. Wells?” The latter having died since the
commencement of this action, intestate, his heirs and administrator
have been made parties.

The facts relied upon by plaintiffs to show the trust alleged were
substantially as follows: M. M. Wells was the owner of a storehouse
and lot in the town of Canton, described in the complaint, and being
heavily indebted on 22 August 1903, he executed a deed for said store-
house and lot and a bill of sale for his stock of goods as merchant to
R. Winfield, without consideration. His ereditors thereupon put him in
bankruptcy. On 30 September 1903, the said Winfield, at the request
of M. M. Wells conveyed the storehouse and lot to Maggie R. Tread-
way, a sister of M. M. Wells, without any consideration from her to
Winfield. M. M. Wells continued to control the said house and lot and
collected rents therefrom from the time Winfield executed the lot to
her, 30 September 1903, down to 1 September 1914. The defendants
admitted in the answer that this land was held in trust by her as
security for $132, which she had loaned M. M. Wells and was in
effect a mortgage.

On 1 September 1914, M. M. Wells and Maggie R. Treadway and
hushand executed a deed with warranty to C. T. Wells for said store-
house and lot and on the same day C. T. Wells executed a deed to
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Maggie R. Treadway for another storehouse and lot at the request of
M. M. Wells in exchange for the house and lot that had been conveyed
to C. T. Wells by M. M. Wells and Maggie R. Treadway and husband,
together with M. M. Wells’ one-half undivided interest in a stock of
goods. This last piece of land conveyed to Maggie R. Treadway by C.
T. Wells is the property sought to be reached by this action.

The jury found that Maggie R. Treadway did not hold the said land
in trust for M. M. Wells, and judgment was rendered against the plain-
tiff and that Maggic R. Treadway was the owner in fee simple
of the tract of land in controversy. Appeal by plaintiff {3)

J. T. Horney, T. L. Green, and W. J. Hannah for plaintiffs.
J. Seroop Styles and J. Bat Smathers for defendants.

Crark, C. J. The assignments of error are all to evidence under
Rev., 1631.

Exception 1 was for permitting Maggie R. Treadway to state what
transaction she had with M. M. Wells and R. Winfield in regard to the
deeds from M. M. Wells to Winfield and from Winfield to her. The
exception to this testimony was well taken. While the administrator
of M. M. Wells is in form a party defendant the recovery, if made by
the plaintiffs, will be in favor of the creditors of that estate and- Mag-
gie R. Treadway is testifying in her own interest against the ereditors
of her brother’s estate.

Exception 2. That Maggie R. Treadway was allowed to testify
whether M. M. Wells occupied the building any part of the time after
she got her deed, to which she replied that he did. This did not relate
to any transaction between the witness and M. M. Wells, but was a
substantive fact of which she had knowledge independently of any
statement by the deceased and the testimony was competent just as
she could have proved the handwriting of the deceased, or the value
of property owned by him, or any other substantive fact.

Exception 3. That the same witness was allowed to say that she used
the money received from the property in improvements thereon and
paying the taxes can not be sustained for the same reason that it was
a substantive fact and not a transaction with the deceased.

Exception 4. That C., T. Wells, one of the defendants, was allowed
to testify that he had a transaction with M. M. Wells, his deceased
brother, and Maggie R. Treadway, wherein he exchanged a storehouse
and lot and a half interest in the stock of goods with them for the tract
of land which was transferred from Winfield to Maggie R. Treadway,
which latter was worth $2,000. This evidence should have been ex-
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cluded beecause he was a party defendant and was testifying to a trans-
action with the deceased and in favor of the title which he had con-
veyed to the defendant, Maggie R. Treadway.

Exception 5. That the eourt permitted C. T. Wells to narrate a con-
versation between him and M. M. Wells, the deceased, and that in con-
sequence of this conversation M. M. Wells went to see their sister,
Maggie R. Treadway, and the exchange of lots was made and the
double conveyances by C. T. Wells of his own property to Maggie R,
Treadway in consideration of her conveyance to him of the property

belonging to M. M. Wells in which she had only an interest
( 4 ) of $132. This evidence was incompetent because in favor of

a party claiming title under the witness, the validity of which
title was affected by his answer,

Exception 6 must also be sustained which was to the court permit-
ting the witness C. T. Wells to testify that when M. M. Wells came
back he told the witness that Maggie R. Treadway said that she would
agree to this arrangement and that M. M. Wells said that he would
keep the difference and would make her a deed to the house and lot
for her interest; and further that the proposition she had made was
that she was to have the storehouse and lot in settlement between
the two. This was objectionable for the same reason also as hearsay.
In this case the personal representative of M. M. Wells had not testi-
fied in his behalf as to personal transactions or communications with
the deceased, nor was his testimony given in evidence concerning the
same transaction, Winfield was neither the representative of M. M.
Wells or a party to the action and was competent to testify and the
door was not shut against him.

In Hall v. Holleman, 136 N.C. 35, it is said: “Death having closed
the mouth of the deceased, the law closed the mouth of the other except
only where the personal representative of the deceased opens up the
matter by testifying himself or putting in the testimony of the de-
ceased.” To the same effect McCanless v. Reynolds, 74 N.C. 301;
Armfield v. Calvert, 103 N.C. 156; Blake v. Blake, 120 N.C. 179.

While the administrator of M. M. Wells was made a defendant in
this case his interests and duties were to preserve the estate and prop-
erty of his intestate, M. M. Wells, and this action being to reach the
land for the benefit of the estate of the said M. M. Wells, the interests
of the administrator were antagonistic to the defendant Maggie R.
Treadway and the administrator, though in form a defendant, was in
fact a plaintiff as against Maggie R. Treadway, who sought to hold the
land which the plaintiffs were seeking to recover in favor of the estate
of M. M. Wells, for the purpose of paying his debts. Owens v. Phelps,
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92 N.C. 235; Weinstein v. Patrick, 75 N.C. 344; Redman v. Redman,
70 N.C. 261. Also In re Worth, 129 N.C. 223. For these errors there
must be a

New trial.

Cited: In re Will of Saunders, 177 N.C. 157; Rudisill v. Love, 186
N.C. 125; In re Foy, 193, N.C. 495; Jones v. Waldroup, 217 N.C. 186;
Wingler v. Miller, 223 N.C. 20; Hardison v. Gregory, 242 N.C. 328.

W. S. GIBBS Er AL v. DRAINAGE COMMISSIONERS OF
MATTAMUSKERT DISTRICT mr AL

{Filed 22 December, 1917.)

Drainage Districts—Assessments—Petition—Judgment.

The State Board of Education, then the owner of certain lake bot-
tom lands, joined in the petition with certain owners of outlaying lands to
form Mattamuskeet Drainage District, with provision in the petition that
such outlying lands should not be taxed exceeding 15 cents per acre for
benefits. The Board of Education afterwards conveyed these lands to
a corporation with provision that the outlying Jands should only be
taxed one-fourth of the necessary assessments for maintenance, etc. The
judgment creating the distriet deecreed the establishment of the distriet
under the Laws of 1909, ch. 442, and 1909, ch. 509, which contain no re-
striction upon assessments, except such as necessary to maintain the dis-
trict. There was no exception taken to the judgment: Held, the failure
to except was a waiver of the right of the outlying land owners to claim
the limit of the assessment as set out in the petition, which under the
judgment, is controlled by the statute and the restriction in the deed of
the Board of Education.

Arren, J., dissenting.

Arpean from Kerr, J., at chambers, 12 November 1917, of
Hypr. (5)

This i an appeal from an injunction restraining the collec-
tion of an assessment for maintenance beyond 15 cents per acre as to
lands outside of the lake bottom in Mattamuskeet Drainage District
in Hyde.

This district was organized in 1909 by the landowners around and
outside of Lake Mattamuskeet in conjunction with the State Board of
Education, then the owner of the lands constituting the bed or bottom
of the lake, together with some lands not covered by water. Carter v.
Comrs., 156 N.C. 183.
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The drainage of this lake was undertaken to benefit over 50,000
acres of low lying land owned by individual petitioners lying around
the lake and also to enable the State to redeem for arable purposes the
bed of the lake of 48,830 acres. The land lying around the lake on an
average for two miles in its entire circumference was subject to over-
flow and after heavy rains was often flooded and was covered by water
for considerable periods of time. As recited in the petition, “the lake
when very full, as it now is and has been for several years, overflows
the adjacent lands and makes a large part of them unfit for eultiva-
tion. The lands lying without the bounds of said territory consist of
large areas of swamp lands which are almost continually covered by
water, and after excessive rains the water from these areas overflows
the land within said proposed district, often almost totally destroy-
ing the crops and bringing great loss upon the residents and land-
owners of said proposed distriet.”

In the original petition, section 5, it was recited that the
( 6 ) cost “of maintaining and keeping the drainage in effect shall
not exceed 15 cents per acre for each acre included within the
bounds of said district.” It has been found nccessary, in order to
properlv maintain the drainage system, to levy a larger sum, and the
plaintiffs, owners of some of the lands outside the edge of the former
lake, seck to restrain the collection of a larger amount. From the
Judgment of the court granting a restraining order to that effect, the
defendants appealed.

Ward & Grimes, H. C. Carter, Jr., and Manning & Kitchin for plain-
tiffs.

Spencer & Spencer and Small, MacLean, Bragaw & Rodman for
defendants.

Crark, C. J. The original petition, sec. 5, contained a provision
that “the cost of maintaining and keeping the proper drainage in
effect shall not exceed 15 cents per acre for each acre included within
the bounds of said distriet,” but this provision was based upon the
sanguine hopes of the petitioners and was omitted in all subsequent
proccedings and is not embraced in the judgment creating the district
nor referred to in any other proceedings subsequent to the petition.
As is not unusual, the cost of construeting the drainage system and
of maintenance has exceeded the original estimate, especially since
the great increase in the cost of labor and material. Doubtless the
fact that original estimates often prove inadequate induced those
whose intelligence and public spirit conceived this enterprise from
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incorporating such restriction in the judgment which is the charter
of the drainage district. Exceptions were filed to the final report but
none thereto, nor to the judgment, upon the ground that the restrietion
of assessments for maintenance to 15 cents per acre was not retained.
Carter v. Comrs., 156 N.C. 183.

The judgment creating the district deerced that it was “established
under and in accordance with the provisions of ch. 442, Laws 1909, and
ch. 509, Laws 1909.” Section 29 of the first-named statute gives to the
commissioners of drainage districts, crcated under that act, power,
without any other restriction therein than to make such assessments
as “may be necessary to maintain” the distriet after its formation.

In January 1911, the State Board of Education conveyed to the
Southern Land Reclamation Company, a corporation, the lands owned:
by said board and embraced within said drainage district, coniaining
48,830 acres, and in the conveyance it is specified that the conveyance
carries all the rights, privileges and obligations of the State Board of
Education under the special proceedings for the establishment of the
“Mattamuskeet Drainage District” under ch. 509, Laws 1909, “except
the Southern Land Reclamation Company, its successors and
assignees is to pay three-fourths of the cost of the maintenance { 7 )
as well as the construction of said drainage district.” This
stipulation exempted the owners of lands outside of the lake bottom
from the equality of assessment per acre according to benefit which
would ordinarily lay upon them.

There are over 50,000 acres of lands owned by the other members of
the drainage distriet which lie outside of that conveyed by the State as
above. It follows, therefore, that whenever the drainage commissioners
levy an assessment for drainage purposes three-fourths thereof must be
levied upon the assignees of the Statc Board of Education, owners of
48 840 acres and one-fourth upon the 50,000 acres outside of the lake
bottom, with the result that such outside lands will pay an azsessment
at a rate of slightly less than one-third of that levied upon the lake
bottom lands. This should be sufficient protection for the plaintiffs
against any. abuse of assessment. It is not alleged herein that the
assessment is levied in abuse of the power and diseretion vested in the
drainage commissioners of districts ereated under ch. 442, Laws 1909.

If there was any allegation sustained by proof, that the assessment
is In excess of what is necessary for maintenance, or in ahuse of the
powers conferred by ch. 409, Laws 1909, or that the levy was made
arbitrarily, or from an improper motive to oppress any of the owners
of the lands lying outside of the lake distriet, an issue of fact would
be raised for determination and upon sufficient proof the court would
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be justified in granting a restraining order to restrain the levy of
such assessment, but even in such case the courts are always slow to
enjoin pending such inquiry the prosecution of works. affecting the
public welfare, as this Court has often held.

The object of the injunction here sought is not to restrain the assess-
ment of the tax for maintenance to prevent oppression to the plaintiffs
{for 50 cents per acre per annum can not be oppressive to maintain the
drainage of lands much of which will produce 80 to 100 bushels of corn
per acre), but relying upon a recital in the petition or prospectus of the
proceedings to restrict the taxation of the petitioners who are some of
those owning lands outside of the district and thus throw vastly more
than the burden, three times as much, which is now laid for the main-
tenance upon the owners of the lake bottom under the contract they
agreed to in taking the conveyance of the State’s interest.

It is not alleged nor shown that the assessments are not in the pro-
portion of one-forth on those holding lands outside of the lake bot-
tom and three-fourths on the owners of the lake bottom, nor is it
shown (though alleged) that the assessment is in excess of what is
absolutely necessary for the maintenance of this great work.

Though there was an expression in the petition that “none
{ 8 ) of the lands in the district” should be assessed for maintenanece
more than 15 cents per acre, this was not followed up by any
subsequent order in the cause nor by the deeree establishing the dis-
triet. Chapter 509, Laws 1909, provides that the State as owner of
the lake bottom should pay only three times as much for establishing
the drainage system as the owners of the lands in the rest of the dis-
trict and should be liable for only three-fourths of the bond issue,
but that after the district was established (sec. 4), “the cost of repairs
and maintenance shall be borne equally by all the lands in said dis-
triet.” The State Board of Education in its conveyance of the State’s
interests, above set out, generously required that its assignee, the
Southern Land Reclamation Company, should pay three-fourths of
the cost of maintenance also. This generosity is ignored and repudiated
by the plaintiffs who seek to keep down their assessments for main-
tenance to 15 cents per acre, which would require the assessments
levied upon the owners of the lake bottom to become many times triple
the assessment upon themselves.

1f the assessment upon the lands of those outside the lake should be
restricted to 15 cents per acre, according to the stipulated ratio, the
assessment upon the lands in the lake bottom would be only 45 cents
per acre, and the sum raised from the entire assessment would be total-
ly inadequate for maintenance, and this would cause the destruction
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of the work of so much importance to the public and upon which
$600,000 have already been spent.

The plaintiffs waived the limit of 15 cents per acre for maintenance
by acquiescence in the final report and also in the final decree estab-
lishing the distriet without incorporating such restriction, and by as-
senting to the issuance of $500,000 in drainage bonds, whose holders,
though not parties to this action, will have their rights seriously im-
paired if there is not a sufficient fund raised for maintenance from
time to time. This fund may be less or greater at different times, de-
pending upon the season and the conditions as to labor and material,
which will vary. The only restriction as to the apportionment of the
maintenance is that the amount assessed shall be necessary and that
three-fourths shall be paid, and not more, by the owners of the lake
bottom, the assignees of the State’s interests and the other one-fourth
by the rest of the district.

The plaintiffs have shown no equity which entitled them to the re-
straining order which besides seeks to disregard the ratio created by
the decree establishing the district and the statutes chs. 442 and 509,
Laws 1909.

Reversed.

Aview, J., dissenting: This is an action to restrain the levy and
collection of an assessment of fifty cents per acre on the lands of the
plaintiff in the Mattamuskeet Drainage District for mainte-
nance and keeping the proper drainage in effect, the plaintiffs ( 9 )
contending that the commissioners have no authority to levy
an assessment in excess of fifteen cents per acre.

The State Board of Education was a party to the original petition
filed for the fromation and organization of the district, and it joined
in the petition upon certain conditions and reservations set forth in a
paper filed in the proceeding.

The petition to which the plaintiffs and the State Board of Educa-
tion were parties, contains the following stipulations and agreements:

“Tt is understood and your petitioners join in this petition with this
condition attached, that the cost of this proposed improvement to the
landowners in said proposed distriet, other than the State Board of
Education, shall not exceed $100,000 for preliminary work of com-
pleting the drainage of said lake and district.

“It is understood and the petitioners herein join in this proceeding
upon the express condition that after the proper drainage of the said
proposed district is effected as set out in this petition or as may be
adopted by the proper authorities as provided for hereunder and by
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the laws authorizing same, then the cost of maintaining and keeping
the proper drainage in cffect shall not exceed fifteen cents per acre for
each acre included within the bounds of said district.”

Mr. S. 8. Mann, who was the attorney for the petitioners, files an
affidavit in this action in which, after stating the conditions above set
forth, he says: “That affiant sincercly believes that much opposition to
sald organization was allayed by the incorporation of the conditions
and limitations above set out, and that the organization of said dis-
trict would have been impossible without these conditions and limita-
tions. Affiant believes that a sufficient number of signatures to peti-
tion would never have been obtained without the incorporation of this
feature of the organization.”

Upon this petition a judgment was entered establishing the drainage
distriet as prayed for in the petition under and in accordance with the
provisions of chapter 442 of Public Laws of 1909 and chapter 509 of
the Public Laws of 1909,

Thereafter, upon the final report of the viewers being filed, the State
Board of Edueation and other petitioners excepted to the report upon
the ground that the estimate of the cost for the drainage of the district
execeded “the limit set in the petition in the cause,” and these excep-
tions were allowed and the viewers ordered to file a supplemental re-
port eliminating some of the canals and curtailing their estimates so
as to bring the cost within the limit set out in the petition.

The limitation of the assessment for maintenance to fifteen cents per

acre, as set out in the petition, has been observed until recently,
{10) when the commissioners have increased the assessment to fifty

cents per acre, and this action has been taken without authority
from the eourt, and without notice to the plaintiffs.

In my opinion, the stipulation and agreement in the petition that the
cost of maintenance shall not exceed fifteen cents per acre, is contract-
ual, and as it is not prohibited by any provision in the drainage act, is
binding upon the parties, and that this stipulation entered into all
subsequent proceedings.

It is certain that this is the construction placed upon the stipulations
by the court and by all the parties as otherwise the exception of the
State Board of Education and other petitioners to the estimates of the
cost of construction would not have been allowed.

The casc of McCracken v. R. R., 168 N.C. 62, is, I think, a con-
trolling authority. In that case an election was to be held on the ques-
tion of voting bonds in aid of a railroad and it was held that an agree-
ment between the railroad company and a trust company as to the con-
ditions upon which the bonds were to be delivered was binding, al-
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though there was no provision in the statute, authorizing the holding
of the election and the issuing of the bonds, permitting such an agree-
ment. :

The judgment organizing the district has nothing to rest on except
the petition which contains the limitations of fifteen cents per acre,
and instead of assuming that the court disvegarded this important
provision, it should be presumed that it acted upon it. The limitation
was doubtless omitted from the judgment beeause the petitioners re-
lied on mutual good faith, and if the State Board of Education, then
a party to the petition, had retained its interest in the land, instead
of selling to the Southern Land Reclamation Company, the agreement
of the parties would have been observed, and this controversy would
not have arisen.

‘Tt is probable the increased assessment is necessary to the success of
the drainage district, although this is denied by the plaintiffs; but
however this may be, it furnishes no sufficient reason for disregarding
an agreement which was the inducement to the plaintiffs to join in the
petition.

Cited: Mann v. Mann, 176 N.C. 358; Commissioners v. Davis, 182
N.C. 142; Mitchem v. Drainage Commaission, 182 N.C. 515.

EDITH S. VANDERBILT v. S. ¥. CHAPMAN ET AL.
(Filed 22 December, 1917.)

1. Adverse Possession—Color—Admission of Title—Boundaries—Burden
of Proof—Ejectment—=Statutes.

Where defendant in ejectment admits plaintiff’s paper title to a 465
aere tract of land, but claims title to 169 acres thereof under color, and
adverse possession of a few acres with constructive possession to the
outer boundaries of his deed, under whieh he claims as “color,” the law
presumes the possession to be under the true title, and the burden of
proof is on the defendant to show the contrary.

Adverse Possession—Intent—titie-——Color—Ejectment.

Adverse possession to ripen title to lands in the claimant under “color”
must be under a claim of right with intent to claimm against the true owner,
and if it was by mistake, or equivocal in character, or without such intent,
it is not adverse within the meaning of the law.

1

13

3. Appeal and Error—Instractions—Adverse Possession—Burden of Proof.
Where the -defendant in ejectment admifs the plaintiff’s paper title,
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but claims a part of the lands by adverse possession under “color,” a
charge by the court to the jury that the burden of proof was on the
plaintiff is reversible error, though he may properly have placed the
burden in another part of his charge, but without having corrected the
error; and under such circumstances the trial judge may set aside the
verdict as a matter of law.

Arrpan by defendants from Lane, J., at October Term, 1917, of
BuNcoMBE.

This is an action to recover land and to remove a cloud from
(11) title.

The plaintiff alleges that she is the owner of 465 acres of land
particularly described, and that the defendants are in possession of
about 169 acres thereof, asserting a claim thereto.

The defendants deny that the plaintiff is the owner of the land de-
seribed in the complaint, on information and belief, and allege that
they are the owners of 169 acres thereof, which is particularly deserib-
ed.

The following issue was submitted to the jury:

1. Are the defendants the owners of the land described in the first
paragraph of the answer or any part thereof? Answer:

Upon the trial of the action the defendants made the following ad-
mission of record.

“It is admitted by the defendants that State grant No. 251 to David
Allison, dated 28 November 1796, registered in Book 2, page 458, con-
taining 250, 240 acres, covers the locus in gquo and that by connected
mesne conveyances passing from the State to Allison and down to the
plaintiff, that the plaintiff is the owner of all of the 465 acres described
in the complaint, except so much thereof as the jury may find from the
evidence that the defendants have acquired title to by adverse posses-
sion under color of title for seven years or longer.”

The defendants own a tract of land known as the Clapp
(12) place, which adjoins the 169 acres, and they offered evidence

tending to prove that they had cleared five or six acres, be-
ginning on the Clapp place, and extending over on the 169 acres to
the extent of about two acres, and that they had cultivated and were
in possession of this two acres under color of title for more than seven
years before the commencement of the action.

The plaintiff offered evidence that the clearing on the 169 acres was
small and not of sufficient size to attract attention; that it was made
by mistake and not under a claim of right and with no intent upon the
part of the defendants to claim beyond their boundary.
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His Honor charged the jury that the burden was on the defendants
on the first issue and he then instructed the jury as follows:

“That if the defendants or those under whom they claim entered
upon the land described in said deed, or any part thereof, no matter
how small, within the boundaries of the land claimed by the plaintiff
and remained in possession of said part of said land so entered upon
openly, notoriously and continuously for seven years, then the defend-
ant’s title ripened to the entire boundary of the hundred and sixty-nine
acres deseribed in the deed, which is the land claimed by them in their
answer, and it will be your duty to answer the first issue ‘Yes,” unless
you shall find that such possession was made and held by defendants
by mistake, and was so insignificant as to be insufficient to give notice
of the possession. That the burden is upon the plaintiff in this case to
satisfy the jury by the greater weight of the evidence that such
possession was by mistake and not sufficient to give plaintiff notice.”

The jury answered the first issue “Yes,” and his Honor set aside
the verdiet for errors of law in the charge, and defendants excepted
and appealed.

J. G. Merrimon and Harkins & Van Winkle for plaintiff.
A. Hall Johnston for defendants.

ArLeN, J. The admission of the defendants that the plaintiff is
the owner of the 465 acres described in the complaint, except so much
thereof as defendants could show title to by seven years adverse
possession under color of title, placed the burden of proof on the
defendants (Land Co. v. Floyd, 171 N.C. 544), and it was in rec-
ognition of this principle that the first issue was framed as it is.

The real controversy, then, between the plaintiff and the defend-
ants on the trial was as to the extent and character of the possession
by the defendants of the small part of the land cleared on the 169-
acre tract.

Possession which will ripen an imperfect into a perfect title must
not only be actual, visible, exclusive, and continued for the
necessary period of time, but it must be under a claim of (13)
right, “It is the oceupation with an infent to claim against the
true owner which renders the entry and possession adverse” (Parker
v. Banks, 79 N.C. 485; Snowden v. Bell, 159 N.C. 500), and if the
possession is by mistake or is equivocal in character, and not with
the intent to claim against the true owner, it is not adverse. Green
v. Harmon, 15 N.C. 163; King v. Wells, 94 N.C. 352; Land Co.
v. Floyd, 171 N.C. 546.
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In the last case the Court says, “Plaintiff contends that the evi-
dence shows that defendant occupied only a small strip of the land
just across the line, and that possession of this small piece was not
sufficient to extend the adverse possession by construction to the
boundaries of the deed, which defendant claims as color of title.

This question was discussed by Chief Justice Ruffin in Green v.
Harman, 15 N.C. at p. 162, where he said: “The operation of the
statute of limitations depends upon two things: The one is possession
continued for seven years, and the other the character of that posses-
sion— that it should be adverse. It has never been held that the owner
should actually know of the fact of possession, nor have actual knowl-
edge of the nature or extent of the possessor’s claim. It is presumed,
indeed, that he will aequire the knowledge, and it is intended that
he should. Henec, nothing will bar him short of occupation, which is
a thing notorious in its very nature, and that must be contained seven.
years in order to affect him, not that time to bring suit for redress of
a known injury, but full opportunity to discover the wrong. To the
extent of the occupation there is prima facie, no hardship in holding
that it is on a claim of title and adverse, and that the owner knew of
it. Kvery man must be considered cognizant of his own title, the
boundaries of his land, and of all possessions on it, either by himself
or others. Ordinarily, possession taken by one of another’s land is
of a part sufficient to quantity or value to show the jury that the
possession was taken adversely, and also to afford unequivoecal evi-
dence to the other elaimant of that intention. And so far as the actual
oceupation goes, it seems to furnish such evidence in almost all cases.
If, indeed, two persons own adjoining lands, and one runs a fence so
ncar the line as to induce the jury to believe that any slight encroach-
ments were inadvertently made, and that it was the desire to run
on the lines, the possession constituted by the inclosure might be re-
garded as permissive, and could not be treated as adverse, even for the
land within the fenece, exeept as it furnished evidenee of the line in a
case of disputed boundary. The line being admitted, it would not make
a title where a naked adverse possession will have that effect, beeause
there was no intention to go beyond his deed, but an intention to
keep within it, which by a mere mistake he has happened not to
do.” We followed this view of the law in Currie v. Gilchrist, 147 N.C.
648,

It is also well established with us that every possession of

(14 ) land is presumed to be under the true title, and the defendants
having admitted that the plaintiff has a paper title which she
traces back to a grant by the State, this presumption would impose
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the burden upon them of showing that the plaintiff had lost her
title by an adverse posscssion. Monk v. Wilmington, 137 N.C. 325;
Bland v. Beasley, 145 N.C. 168; Land Co. v. Floyd, 167 N.C. 68T7.

11, therefore, the defendants were claiming the 169 acres by adverse
possession, if the burden of proving this adverse possession was on
them, and if the determination of the question depended on the nature
and character of the possession which they had of a small clearing
on the 169 acres, it follows necessarily that the burden was on them
to prove that they held the land in the clearing openly, continuously
and adversely, and with intent to claim against the true owner, and
that it was error for his Honor to charge the jury that the burden
was upon the plaintiff “to satisfy the jury by the greater weight of
the evidenee that such possession was by mistake and not sufficient
to give plaintiff notice.”

The defendants say, however, that this instruction could not have
misled the jury because his Honor charged the jury more than once
that the burden of the first issue was upon the defendants, and they
invoke the rule which we adhere, that a charge must be considered
as a whole.

It does appear from the record that his Honor charged the jury sev-
eral times that the burden of proving adverse possession was on the
defendants, but at no time that they must show that the land within
the clearing was not occupied by mistake, but dealing with the charge
in the aspect most favorable to the defendants, it presents the case
of instructions upon a vital question that are inconsistent with. each
other, and if so, a new trial was properly ordered, as the Court can-
not know Which instructions a jury followed.

It ig said i Raines v. R. R., 169 N.C. 193, “An error in the charge
must be eliminated by a retraction of it or a proper explanation which
will remove a wrong impression made by it, and the giving of another
correct but conflicting instruction does not answer the purpose as it
does not produce desired results,” and again, in Horton v. E. K., 162
N.C. 455, “In any view of the charge of the court, there are con-
flicting instructions on material points and under such circumstances
this Court should direct another trial. Williams v. Haid, 118, N.C.
481; Edwards v. R. R., 129 N.C. 78; Westbrook v. Wailson, 135 N.C.
402.”

We are thereforc of opinion that his Honor properly set aside the
verdiet on account of the error in his charge.

Affirmed.

Cited: MeNeill v. Manufacturing Co., 184 N.C. 423; Whitten v.
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Peace, 188 N.C. 303; Penny v. Battle, 191 N.C. 224; Wallace v.
Bellamy, 199 N.C. 764; Gibson v. Dudley, 233 N.C. 258; Price v.
Whisnant, 236 N.C. 385; Memory v. Wells, 242 N.C. 280.

A, A, WADSWORTH rt ar. v. M. B, COZARD ur AL,
(Filed 22 December, 1917.)

1. State’s Lands—Invalid Grants—Cloud on Title—Admissions.

Where the plaintiff claims title to lands under a State grant, which
defendant admits, but denies that it covers the locus in quo, but assumes
to attack the plaintiff’s grant under Revisal, sec. 1748, as the party
aggrieved and interested in the subject matter of the obnoxious grant:
Held, the defendant has no interest in having plaintiff’s grant declared
invalid, as a ecloud upon his tifle, the plaintiff claiming nothing there-
under against the title of the defendant under the latter’s grant.

2. State’s Lands—Stated Corners-—Cotemporaneous Survey—Evidence—
! Boundaries.

Where lands are claimed under a grant from the State stating the be-
ginning corner, and it is admitted that the lotus in quo is covered by the
deseription given in the grant unless the beginning corner is located dif-
ferently, evidence of a cofemporaneous survey locating the cormer other-
wise, does not vary the rule that the beginning corner is a matter of law
under the call in the grant, in the absence of evidence showing an actual
location; and testimony tending to establish certain corners, but not
under a cotemporaneous survey, is inadmissible.

ArpraL by defendants from Ferguson, J., at July Term, 1917, of
GraHAM,

This is an action to remove a cloud from title.

The plaintiffs allege that they are the owners of a tract of land
particularly deseribed in the complaint and that the defendants claim
an interest therein adverse to them.

The defendants deny the title of the plaintiffs and allege that the
grant under which the plaintiffs claim is void in that there is no entry
on which the grant could issue.

The defendants further allege that they are the owners of about
twenty tracts of land specifically deseribed in the answer.

The plaintiffs admit that the defendants are the owners of the land
described in their answer, but deny the location of two of said tracts
as claimed by the defendants.

There is no exception in the record as to the location of one of these
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tracts and the other tract as to which there is an exception is describ-
ed in the grant of the defendant as follows:

“Beginning on the southeast corner of No. 400 and runs north pass-
ing the northeast corner of said number at 10 poles, 170 poles to a
hickory; then west 600 poles to a cucumber N. E. corner of 4456;
then south 170 poles; then east 600 poles to the beginning.”

The defendants claim that the beginning corner of this grant is
not at the southeast corner of No. 400, but that it is at a hickory
and that there was a contemporaneous survey which located
the corner at a hickory. (16)

The defendants offered in evidence the field notes of the sur-
veyor which are as follows:

“Beginning on g hickory and stake, corner of No. 400, runs west 600
poles to a cueumber, northeast corner of 4455; thence south 470 poles
to a stake; then east 600 poles to a stake; then north 170 poles to a
stake; then east 600 poles to a stake; then north 170 poles to the be-
ginning. 11 April 1856. J. W. C. Piercy, C. 8.”

They also offered evidence that the hickory was known as the
corner of the grant and that on the line from the hickory there were
old marks made by the surveyor who originally surveyed the tract.

His Honor charged the jury that the southeast corner of No. 400
was the beginning corner of the grant and the defendants excepted.

The corner was located in accordance with this instruction and judg-
ment was entered thereon from which defendants appealed.

R. L. Phillips and Bryson & Black for plaintiffs.
Merrimon, Adams & Johnson for defendants.

ArLieN, J. The defendants are not in position to attack the grant
of the plaintiffs under Revisal, sec. 1748, which gives a right of action
against a party holding under a grant improperly issued to the party
aggrieved, “inasmuch as none can be aggrieved unless he has an in-
terest in the subject-matter of the obnoxious grant” (Carter v. White,
101 N.C. 34), and it appears from the record that the plaintiffs have
not only admitted that the defendants are the owners of all the land
covered by their grants, but also that in the judgment from which
the appeal is taken it was adjudged.

What interest have the defendants in having the grant of the
plaintiffs declared invalid when the plaintiffs elaim nothing under
it as against the title of the defendants?

The language quoted from Carter v. White is approved in Henry
v. McCoy, 131 N.C. 589, the Court adding in the latter case that



18 IN THE SUPREME COURT. ({175

WapswoORTH ». COZARD.

the purpose of the statute in permitting an attack on a grant by the
party aggrieved is “to remove a cloud overshadowing a previously
acquired title.”

Here there is no cloud overshadowing the defendants’ title because
the plaintiffs claim nothing covered by their grants.

The defendants admit that the charge of his Honor as to the be-
ginning corner is correet unless they have offered evidence of a co-
temporaneous survey locating the corner otherwise than at the south-

east corner of No. 400 and they rely on the field notes of
(17 ) the surveyor for the purpose of showing such survey.

We do not think these notes have this effcet, in the absence
of other evidence showing an actual location different from the calls
in the grant.

A comparison of the notes of the surveyor and the calls in the
grant show that they arc substantially alike except that the notes
begin at the second corner in the grant instead of the first, and in
one the cucumber is said o be the northeast corner of 4456 instead
of 4455 in the other, and possibly the course of the last line in the
notes should be read south instead of north. The same corners, the
same trees, and the same courses and distances are called for in
the notes and in the grant.

The evidence of the two wilnesses introduced by the defendants,
Stuart and Burns, tend to establish certain corners, but not a eotem-
poraneous survey, and when considered in connection with the notes
of the survey was not sufficient to change the rule that the court must
declare what are the boundaries and the jury must locate them.

We have dealt with the notes of the surveyor upon the supposition
that they represented a survey made about the time of issuing the
grant but the dates given in the record, if eorrcct, do not show this
to be true.

The date of the notes is April 11, 1856, and the grant is of date
1850 and is signed by Ellis, Governor, who did not enter upon the
duties of his office until 1 January 1859. The reference to the Declara-
tion of Independence would indicate that the last date ought to be in
1860.

No error.
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J. E. CRAYTON v. CITY OF CHARLOTTE.
(Filed 22 December, 1917.)

1. Statutes—In Pari Materia—Municipal Corporations—Bonds.

Chapter 131 Laws of 1915, limiting a municipal bond issue to 10 per
cent of the assessed value of its real and personal property, should be
construed with the provisions of ch. 138, Laws of 1917, and the two acts
being upon the same subject-matter and in pari materia.

2. Same—Property Values—Limitation—Issuance.

Chapter 131, Laws of 1915, limits the issuance of municipal bonds to
10 per cent of its assessed real and personal property valuation, and ch.
138, Laws of 1917 to 10 per cent of the net valuation of the property, ete,
the later act expressly not requiring the passage of an ordinance, under
the circumstances, for the submission of the question to the voters; and
where a municipality has passed the ordinance required by the act of
1915, for an election to be held on the proposition, which is held and the
bonds approved after the enactment of the later act, and it appears that
the property valuation was sufficient thereunder, the further proceedings
being under the act of 1917, are valid, and the bonds are a valid munici-
pal indebiedness,

APprAL by plaintiff from Webb, J., at November Term, 1917,
of MECKLENBUEG. (18)

This is a controversy without action, under section 803 of
the Revisal to restrain the issue of $250,000 in bonds by the city
of Charlotte for purchasing sites and building the neecessary build-
ings for the piblic schools of the city.

The ordinance of the city of Charlotte calling the election on the
bonds in question was passed on 23 February 1917. The election was
called and held on 26 April 1917. This election was called by the ordi-
nance of 23 February, under chapter 131, Public Laws of 1915. Sec-
tion 6 of this chapter limits the right to issue bonds thereunder to
10 per cent of the assessed value of the real and personal property
in the eity. At the time the ordinance was adopted the entire bonded
indebtedness of the city of Charlotte, including assessment and water-
works bonds. was $2,523,100, and the assessed value of the property
for taxation at said time was $24,500,000.

On 5 March 1917, the General Assembly passed the Municipal Fi-
nance Act, which became cffective and the law of the State on 8
March 1917. This law was effective at the date of the election above
mentioned on 26 April 1917. The said Muniecipal Finance Act pro-
vides for the issue of bonds, upon the favorable vote of the people,
up to 10 per cent of the net tndebtedness of the city upon the assessed
value of the property therein for the three previous years. The
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net indebledness of the city of Charlotte at the time of the subse-
quent resolutions of the governing body of the city of Charlotte
directing and providing for the issue of the bonds was $1,903,000,
and the average assessed value therein for three years was $24,475,-
519. The difference between the limitation as preseribed in chap-
ter 131, Laws of 1915, and chapter 138, Laws of 1917 (being the
Municipal Finance Aect), is that the Municipal Finance Act, in com-
puting the indebtedness of the city, provides for a deduction of out-
standing bonds secured by collateral as street improvement bonds
and revenue producing bonds—as waterworks bonds, and striking
the balance of what is called the net indebtedness of the city. The
net indebtedness of the city, the resolutions of the governing body
of the city at the time of the proposed issue of bonds was, and is,
less than ten per cent of its assessed taxable property for the period
mentioned in the act for 1917, under the rule of computation pre-
seribed in said act.

Upon these facts his Honor held that the defendant had the right
to issue said bonds, and that the plaintiff was not entitled to the
relief prayed for and the plaintiff appealed.

{19) Thaddeus A. Adams for plaintiff.
Pharr & Bell for defendant.

AriEN, J. There are many subdivisions of the argument of the
plaintiff attacking the proposed bond issue, but they all depend on
the proposition that the election purporting to authorize the issue
of bonds was called and held under chapter 131, Laws 1915, which
provides that “No bonds shall be issued which together with all
other bonded debt of the municipality shall exceed 10 per centum
of the assessed valuation of the real and personal property situ-
ated in said munieipality,” and as the resolution was adopted call-
ing the election, and the election held when the bonded indebtedness
exceeded 10 per cent of the assessed valuation, there is no authority
to issue the bonds.

The question has been presented earnestly and foreibly in the
briefs filed in behalf of the plaintiff and defendant, but the dili-
gence of counsel and the researches of the Court have not discovered
any authority directly in point, and we must turn to the language
of the statutes and the evil intended to be remedied to find the Legis-
lative intent and the effect of the limitation on the power to issue

bonds.
The act of 1915 confers the authority to issue bonds on the govern-
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ing body of the city or town, but requires the approval of the quali-
fied voters before issuing. The language is the “board of commission-
ers, council, or other governing body is hereby authorized to issue
bonds of such municipality in all respects as provided in the fore-
going section, but before issuing said bonds the question of their
issuance shall be submitted to the qualified voters of such municipal-
ity.”

The limitation in the act is on the power to issue bonds, and not on
the right of the voters to approve, and as the power to issue is con-
ferred upon the governing body, it is a limitation on the power of
that body and not on the right to hold an election.

The distinction between the limitation on the right to issue bonds
and the holding of an action to ascertain the will of the voters does
not rest on mere conjecture or on a technical and strained construe-
tion of the act, but, on the contrary, is clearly recognized by the
General Assembly in the act of 1915 and in the act of 1917, ch. 138,
superseding it, which, being related and dealing with the same sub-
ject-matter, should be construed together, because in the act of 1915
the limitation is ‘on the right to issue bonds—‘No bhonds shall be
issued”—while in the act of 1917, after requiring that all bonds shall
be authorized by an ordinance, it is provided in section 19, subsec.
2, that “The ordinance shall not be passed unless it appears from
said statement either that the net debt does not exceed 10 per centum
of said average assessed valuation or that the net increase does not
exceed three per centum of the assessed valuation.”

Why this change in language, placing a prohibition on the first step
to be taken in the issuance of bonds, unless it was in the mind
of the General Assembly that the limitation in the act of (20)
1915 related to the time of issuing the bonds?

This is also in accord with the principle generally prevailing that
“The time of the actual issue of municipal bonds is the time for de-
termining whether the debt limit is exceeded” (28 Cyec., 1584), and
it has been held in the application of the principle that “An ordin-
ance is not void which provides for a contract when financial condi-
tion will permit” (28 Cye., 1540, and note), which is the legal effect
of the resolution of 23 February.

If it be objected that this construction attributes to the General
Assembly the purpose of permitting an election to be held when no
bonds can be issued, the answer is that authority must precede the
issuing of the bonds, and time is required after authorization before
issue, and frequently the retirement of a part of the municipal in-
debtedness or an increase in valuations may be foreseen, sometimes
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much in advance of the cvent. And no injury can befall the tax-
payer, as he becomes interested only when the bond is issued or the
taxes collected for the payment of principal and interest.

We are, therefore, of opinion that under the act of 1915 the rela-
tion between the indebtedness and the valuation of the property is
to be ascertained as of the time of issuing the bonds. This does not,
however, establish the right of the defendant to issue the bonds in
controversy, because under the act of 1915 the indebtedness, computed
as required by that act, without allowing certain deductions in the
act of 1917, exceeds 10 per cent of the valuation.

How is the question affected by the act of 1917?

The act of 1917, ratified 7 March, known as the Muniecipal Finance
Act, provides in section 38 that “All acts and parts of acts, general or
special (ineluding acts passed at this session of the General Assembly
prior to the passage of this act), to the extent that they relate to
the subject-matter of this act, are superseded by this act: Provided,
however, (a) That aects and proceedings heretofore done or taken
by any muniecipality or the voters thereof, or any board or officers
thereof, pursuant {o acts or parts of acts superseded by this act
ghall not be affected by this act, but all such acts or proceedings
gimilar to any acts or proceedings provided for in this act shall
have the same force and effect as if done and taken pursuant to
this act, and only subsequent proceedings shall be taken as provid-
ed in this act: Prowvided, further, (b) That in all cases where, pur-
suant to acts or parts of acts so superseded, an ordinance or reso-
lution has been heretofore passed authorizing the issuance of bonds
or noteg or ealling an election for such purpose, nothing in this act
shall prevent the issuance of the bonds or notes in accordance with

the terms of such ordinance or resolution, and it shall not be
(21 ) necessary to pass the ordinance provided for in section 17

of this act, and no vote of the people shall be necessary for
the issuance of such bonds or notes unless they are for purposes
other than the payment of necessary expenses, or unless such vote
shall be required by the terms of the acts or parts of acts so super-
seded or by the terms of the ordinance or resolution so passed.”

It supersedes the act of 1915 but wvalidates proceedings already
taken under the act and provides that bonds may be issued pursuant
to ordinances and resolutions calling for elections passed prior to
the ratification of the aet, and that subsequent proceedings shall be
as prescribed in the aet of 1917. Tf so, the resolution of 23 Febru-
ary ecalling for the election on the question of issuing bonds is valid
under the act of 1917, and as the ordinance required by the latter
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act is dispensed with by section 38, subsection (b), the election of
26 April was regularly called under the act of 1917; and if regularly
called, it was a valid election, as no other irregularity has been point-
ed out.

If this conclusion is sound, the governing body of the defendant
has called an election at which the voters have given their approval
to the proposition to issue bonds, and as the subsequent proceedings
are to be taken under the act of 1917, the ascertainment of the pro-
portion between the indebtedness and the assessed valuation of prop-
erty must be under that aet, and as it is coneceded if this be done
the indebtedness does not exceed 10 per cent of the assessed valua-
tion, the defendant has the right to issue the bonds in question, and
the same, when issued, will be binding obligations of the defendant.

Affirmed.

ATTAS BRADSHAW Er AL v. THE CITIZENS BANK OF
BURNSVILLE ET AL,

(Filed 22 December, 1917.)

Tormer Actions—7Pleas in Bar—Actions—Executors and Administrators—
Fraud.

Pendency of proceedings brought before the clerk wherein the executors
of a deceased person are sought to be disallowed a credit for the amount
of a certain note alleged to have arisen out of transaction with a bank,
involving fraud on the deceased, and transferred to the civil issue docket,
to which the bank was not a party, cannot successfully be pleaded in bar
to another action wherein the heirs at law are parties, joining the execu-
tors for conformity, brought against the bank to recover moneys it had
wrongfully received on acount of the alleged fraud.

Crvin action tried before Carter, J., at July Term, 1917, of MrrcH-
ELL.

In the answer defendants pleaded the pendency of another
action pending in the Superior Court of Yancey County in (22)
bar of the prosccution of this. The court sustained the motion
to dismiss the action upon the fact of the pleadings, and plaintiffs
appealed.

Pless & Winborne, W. C. Newland, W. L. Lamber, and S. J. Ervin
for plaintifis.

Merrimon, Adams & Johnston, J. Bis Ray, Hudgins & Watson, and
Charles Hutchins for defendants.
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Brown, J. The action which the defendants plead in bar of the
prosecution of this action is entitled Lillie Phillips et al. v. J. B.
Hensley et al., Exccutors of B. S. Hensley, and was decided in an
opinion by the writer at the present session of this Court. The opin-
ion is referred to for a statement of the facts as explanatory of this
case.

It will be seen that the aforesaid case was a proceeding instituted
before the clerk of the Superior Court of Yancey County for the
purpose of passing upon and auditing the final account of the exe-
cutors of B. 8. Hensley. The proceeding was brought in the Su-
perior Court by appeal, and heard and determined therein upon the
sole question as to whether the executors were entitled to a ecredit
for $14,000, being a note they claimed to have paid in full to the
Citizens Bank of Burnsville. The defendant was not a party to that
proceeding and had no interest in it.

The plaintiffs in this action are the distributees and devisees of
B. 8. Hensley, and the defendants are his executors and the said
bank. The executors are made parties as the personal representa-
tives of the estate.

The complaint alleges that the executors wrongfully paid said
$14,000 note, that such payment was induced by the fraud, collusion,
and conspiracy of the officers of the bank with J. B. Hensley, the
managing and controlling executor, who had been chashier of said
bank and as such had embezzled large sums of the bank’s money.
The complaint alleges:

“That the said bank, in this conspiracy to take the property of
the distributees and heirs at law of the said B. S. Hensley, and in
the execution of said conspiracy so entered into with James B. Hens-
ley, took property of the estate of B. S. Hensley of which the said
bank then had possession and control in connection with the said
James B. Hensley which was of at least the value of $20,000, but
which amounts and values were arbitrarily fixed by the said bank
at $12,710.08, well knowing at the time that the plaintiffs and other
children of B. 3. Hensley were the owners of and entitled to said

property. This amount arbitrarily fixed by the said bank as
(23) the value of the property converted, which property these

plaintiffs allege consisted of notes, bank stocks, other com-
mereial paper and other personal property and lands, were incorrect
and were of much greater value that that allowed by the said bank
as hereinafter alleged; that James B. Hensley and Molton Hensley
have been made parties defendant herein as executors for the reason
that the plaintiffs are advised and believe that this action cannot be
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maintained against the defendant, the Citizens Bank of Burnsville,
in the absence of such executors, and not for the reason that plain-
tiffs are asking any judgment against said defendant’s executors.”

It is thus seen that this action is brought against the bank to re-
cover a large sum of money alleged to have been obtained from the
executors illegally. The plaintiffs are but following the funds and
property to which they aver they are entitled and which have been
turned over to the bank in violation of their rights. The judgment
in the proceeding in the Superior Court of Yancey County above
referred to can in no way affect the determination of this action. The
causes of action are not the same and the bank is no party to that
proceeding. Emery v. Chappel, 148 N.C. 327; Woody v. Jordan, 69
N.C. 189; Swepson v. Harvey, 6% N.C. 387.

It is manifest that plaintiffs can have no relief against the de-
fendant bank in the proceeding in Yancey. The Court erred in sus-
taining the plea,

Reversed.

Cited: Cameron v. Cameron, 235 N.C. 85; McDowell v. Blythe
Brothers, 236 N.C. 398.

LILLIE PHILLIPS Er AL v. J. B. HENSLEY ET AL, EXECUTORS OF
B. S. HENSLEY.

(Filed 22 December, 1917.)

1. Bills and Notes—Negotiable Instruments—Blank Amount—Principal
and Agent.

A note signed by the maker with blank left for amount, and intrusted
by him to another for use, gives implied authority to the one to whom
it is delivered to fill in the amount, and in the hands of an innocent pur-
chaser constitutes the one to whom it was delivered the agent of the
maker, and is valid and binding upon him,

2, Same—Banks and Banking—Executors and Administrators—Account-
ing.

A bank is responsible for the conduct of its cashier in having a note
signed by a third person as maker, in blank amount, and in wrongfully
filling in the blank for a larger sum that intended and misappropriating
the surplus to his own use, and where the maker has since died and the
transaction is an item of the account with his administrator, the full
amount thereof will not be allowed as a credit.
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CiviL Acrion tried before Ferguson, J., at June Term, 1917, of
YANCEY. '
This proceeding was instituted before the clerk of the Superior
Court of Yancey County for the settlement of the estate of B. S.
(24 ) Hensley, and involves the auditing of the account of his execu-
tors, J. B. Hensley and Moulton Hensley. The final aceount of
the executors was approved by the clerk, and the heirs at law and dis-
tributees, who are the plaintiffs, appealed to the Superior Court. The
cause was referred to W. M. McNairy to state the account and
find the facts and render judgment.
Upon the coming in of the report the plaintiffs filed exceptions
thereto. Upon the hearing before Ferguson, judge, a judgment was
rendered June 1917, from which defendants appealed.

R.W. Wilson, W. C. Newland, S. J. Ervin, W. L. Lambert, Pless
& Winborne for plaintiffs.

Merrimon, Adams & Johnston, Charles Hutchins, Hudgins & Wat-
son, J. Bis Ray for defendants.

Brown, J. The controversy centers around a note for $14,000 for
which the executors elaim credit. In reference to this note, the re-
teree finds these facts, which are adopted by the judge:

On the 24th day of October, James B. Hensley owed the Citizens
Bank of Burnsville four notes amounting to $10,600; in order to pay
same, he secured one Carter Higgins to take a blank bank note to
his father, B. S. Hensley, for his signature, leaving the amount of
said note, the time of its maturity, and the party to whom payable
blank, and the said testator upon receipt of this blank note signed
his signature to same and returned it to J. B. Hensley, leaving the
amount of saild note, the time of its maturity, and the party to
whom payable blank, and the said: J. B. Hensley inserted the sum
of $14,000 payable to the Citizens Bank twelve months after date.

The ecashier of the bank, J. B. Hensley, discounted the note, de-
ducting as discount $840, and out of the proceeds paid a note of $4,000
B. S. Hensley owed the bank, credited B. S. Hensley’s account with
$1,100, and deposited to his own eredit $1,460, and then with the
remainder pald four notes aggregating $10,600 that the cashier him-
self owed the bank.

The executors elaim to have paid to the bank the $14,000 in full,
and ask eredit for that sum. It is contended by plaintiffs that the
notc is not a valid indebtedness of B. S. Hensley, and that if the
executors are not entitled to credit for the whole $14,000 as upon
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a proper adjustment, B. S. Hensley did not owe the bank that much
on the note.

There is no doubt that the note, although signed in blank, is a
valid obligation binding upon the estate of the testator. It is
well settled that if the maker of an instrument intrusts it to (25)
another for use with blanks to fill up, such instrument so de-
livered carries on its face an implied authority to fill up the blank
spaces and deliver the instrument.

As between such party and innocent third persons, the person to
whom the installment is intrusted is deemed the agent of the party
who committed the instrument to his authority. The ruling is found-
ed upon the prineiple that where one of two persons must suffer by
the bad faith of another, the loss must fall upon the one who first
reposed the confidence and made it possible for the loss to occur.
This subject is fully discussed and the authorities cited in Rollins
v. BEbbs, 138 N.C. 144.

When the $14,000 note was discounted it was the cashier’s duty
to place the net proceeds, after paying the $4,000 note, to B. S.
Hensley’s eredit; whereas he placed only $1,100. The remainder he
wrongfully abstracted and applied it to his own debts and to his
own credit.

It is evident that upon the facts found the cashier should have
placed $9,160 to B. S. Hensley’s eredit, instead of $1,100. He wrong-
fully converted the balance to his own use. That the bank is liable
for the conduct of its cashier in appropriating a customer’s funds to
his own use is plain. LeDuc v. Moore, 111 N.C. 518. So when B. 8.
Hensley died the bank owed him $8,060 and he owed the bank
$14,000, leaving a balance due the bank of only $5,940. The executors
were not authorized to pay any more, and are therefore not entitled
to any larger credit. When the matter was heard by Judge Ferguson
he came to the same conclusion and made a very clear statement of
his findings, but he inadvertently overlooked the $1,100 placed to
B. S. Hensley’s aceount and which it appears he had drawn out.

The costs of this Court will be taxed against defendants and their
appeal bond.

Modified and affirmed.

Cited: Williams v. Bank, 188 N.C. 200.
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ANTHONY 8. DAVIS axp Wirg, KATE 8. DAVIS, v. CHAMPION
FIBER COMPANY.

(Filed 22 December, 1917.)

Injunction — Title of Lands—Admission—Partial Recovery—Damages—
Principal and Surety.

Where defendant, enjoined from cutting timber on the lands on contro-
versy, admits the title of the plaintiff to the lands covered by his grant or
deed, but the location of the lands thereunder is the disputed question,
upon order dissolving the injunction as to a part of the locus in quo, the
defendant is entitled to the damages he may have sustained by reason of
having been wrongfully enjoined from cutting the timber, ete., on that
part and to judgment accordingly against the plaintiff and his surety on
the injunction bond. Revisal, sec. 818,

MortioN in the cause for judgment against plaintiffs and the United

States Fidelity and Guaranty Company for damages upon two

(26 ) undertakings in injunction proceedings, in the aggregate sum

of $5,000, entered into in this cause by plaintiffs with the

said Guaranty Company as surety, before Harding, J., at Fall Term,
1917, of Jacrson.

The matter was referred to Fred S. Johnson, who made a report
assessing defendant’s damage at $10,000, but concluding, as matter
of law, that defendant was not entitled to recover. Defendant filed
exceptions, which were overruled by the court, Harding J., presiding,
and the report confirmed. Defendant appealed.

Walter E. Moore, Alley & Leatherwood for plaintiffs.
Smathers & Ward for defendant.

Brown, J. This action brought by the plaintiffs to recover cer-
tain tracts of land described in the complaint, and for damages, is
now before the Court to determine the right of the defendant, the
Champion Fiber Company, to recover damages sustained by it by
reason of the alleged illegality of the injunction issued by the court
at the instance of the plaintiffs, all the other matters in controversy
between the parties hereto raised by the pleadings having been settled
and finally adjudicated by a judgment of the court below.

It is admitted by defendant that plaintiffs are the owners of the
grants of land set out in complaint, and that the defendant was re-
strained from entering upon and carrying on its timber operations
on the lands therein described. By reason of such admission, plain-
tiffs contend that defendant was not wrongfully restrained, and there-
fore cannot recover damages. That seéms to have been the opinion of
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the able and painstaking referee as well as of the judge of the Su-
perior Court. It appears, however, to us that while the title to the
lands was admitted, the location of them was in dispute. That this
was the real matter in controversy is shown by the following findings
of the referee:

I find that according to the final judgment made by his Honor,
E. B. Cline, judge, at February Term, 1915, of Jackson County Su-
perior Court, the plaintiffs were declared to be the owners of the
land in controversy of about 200 acres lying between the W. F. or
Floyd Cook line and the Cook and Hargrove line shown on the map,
and that the defendant, the Champion Fiber Company, was the
owner of the timber on the McAden Balsam timber tract lying to
the north of said grant 586, as per survey and location made by
W. F. Cook, as shown on sald map, and which included the
strip of land lying in between the John H. Smith line and (27)
the W.. F. or Floyd Cook line, and by the order made by his
Honor, E. B. Cline, judge, on 11 March 1915, aforesaid, the restrain-
ing order and injunction was dissolved as to the strip of land lying
between the John H. Smith and the W. F. or Floyd Cook lines of
about 500 acres, after the said defendant had been restrained from
felling, cutting and removing the timber, ete., from the lands describ-
ed in plaintiffs’ complaint, for a period of more than six and one-
half years, and was made permanent and continued in full force as
to the strip of land of about 200 acres lying between the W. F,
or Floyd Cook line and the Cook and Hargrove line.

The referee further finds that the defendant was adjudged to be
in contempt and fined for violating the restraining order in continu-
ing to conduct its timber operations on the land that was finally
adjudged to belong to defendant.

The contempt proceeding was brought to this Court (150 N.C. 85},
and that the real controversy is the location of the division line be-
tween the lands of plaintiff and defendant clearly appears in the
opinion of the Court, which is referred to for a statement of the case.

It now appears that some 700 acres of land lay between the Smith
line claimed by the plaintiffs and the Cook Hargrove line claimed
by defendant, the title to which depended upon the location of the true
dividing line. That has now been established, and by reference to
the final judgment it will be seen that the plaintiffs were declared
to be the owners of the strip of land on the north side of grant 586
lying in between the Floyd Cook and Hargrove lines containing
about 200 aecres, and the defendant, the Champion Fiber Company,
was declared to be the owner of the timber on the McAden Balsam
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timber tract lying to the north of said grant 586, as per survey and
location made by W. F. or Floyd Cook, as shown on said map, which
included the strip of land lying on the north side of grant 586 and
including the land lying in between the J. H. Smith and Floyd
Cook lines, containing about 500 acres, and it is on this latter strip
of land that the defendant, the Champion Fiber Company, is seek-
ing to recover damages of the plaintiffs by reason of the stoppage
of its timber operations thereon by injunction.

The contention that the restraining order did not include the 500
acres is untenable. Tt extended to all the land in controversy, and
that embraced the 700 acres, of which plaintiffs recovered only 200.

By reference to the consent judgment of 11 March 1915, it will be
seen that the parties and the court treated the restraining order up-
on the idea that the same had been operative upon the strip of land

lying in between the J. H. Smith and the W. F. or Floyd Cook
{28 ) lines shown on the map. The language used in the first para-

graph of the restraining order being that the restraining or-
der and injunction heretofore granted in this cause in favor of
the plaintiffs against the defendant, the Champion Fiber Company,
be and the same is hereby dissolved as to that part of the land in-
cluded in said restraining order and injunction embraced in the
tract of land conveyed by John H. McAden, executor, and others,
to J. W. Ferguson lying to the north and outside of Welch grant
586. '

It is manifest that the injunction was operative and enforced not
only as to the 200 acres, but also as to the 500 acres lying between
the John H. Smith and the W. F. or Floyd Cook lines.

Our statute, Rev., 818, provides that “A judgment dissolving an
injunetion shall carry with it judgment for damages against the
party procuring the injunction and the sureties on his undertaking
without the requriement of malice or want of probable eause in pro-
curing the injunetion, which damages may be ascertained by a ref-
crence or otherwise, as the judge shall direct, and the decision of
the court thereupon shall be conclusive as to the amount of damages
upon all the persons who have an interest in the undertaking.” This
statute has been construed in several cases. Timber Co. v. Roundiree,
122 N.C. 45; R. R. v. Mining Co., 117 N.C. 191; Crawford v. Pearson,
116 N.C. 718,

The contention that, becausc plaintiffs recovered a part of the land
in dispute, they are exempt from all liability for damages by reason
of the injunction cannot be sustained. It is now well settled that when
an injunction is wrongfully issued as to any part of the plaintiff’s
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demand, and is partially dissolved to that extent, the party en-
joined will be entitled to such damages within the limit of the penal-
ty of the bond as he may have sustained by reason of the issuing
of the injunction. A. & E. Enc. of Law, vol. 16, pp. 464, 465, and
cases cited; Rice v. Cook, 92 Cal,, 144,

Upon the findings of fact the defendant is entitled to judgment
against plaintiffs and surety, the United States Fidelity and Guar-
anty Company, for the sum of $5,000, the aggregate penalties of the
two undertakings.

Reversed.

Cited: McAden v. Watkins, 191 N.C, 108.

F., H, PARKS v. BURK TANNERY COMPANY axp SOUTHERN
RAILWAY COMPANY ET AL.

(Filed 22 December, 1917.)

Master and Servant—Employer and Employee—Pleadings—Negligence—
Railrocads—Demurrer Ore Tenus—Car Couplings.

‘Where the complaint in an action to recover damages for a personal
injury alleges that the defendant employer, an industrial enterprise,
owned and operated cars on a railroad siding, also so used by the railroad
company, and while ceupling cars, in the course of his employment, fur-
nished with a defective coupler, the plaintiff was compelled to kick the
coupling with his foot, which was caught by a splinter and crushed, when
his position rendered it impossible for him to signal the engineer of the
railroad company to stop, etc.: Held, contributory negligence does not
appear as a matter of law, and a demurrer ore fenus on the ground that
the complaint does not set out a cause of action is bad.

CrLaRE, C. J., concurring,

Appran from Justice, J., at October Term, 1917, of BURKE.

The defendants, having filed answers to the complaint as (29)
amended by leave of the court, demurredore tenus upon the
ground that it does not set out a cause of action. The demurrer was
sustained and the action dismissed. Plaintiff appealed.

W. A. Self and Spainhour & Mull for plaintiff.
Avery & Ervin and 8. J. Ervin for defendants.

Brown, J. The pleadings disclose that the plaintiff seeks to recov-
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er damages for a personal injury for negligence, against the Tannery
Company for requiring plaintiff, its employee, to couple up a car with
defective coupling, and against the Southern Railway for delivering
such a car to the Tannery Company.

The complaint alleges that the defendant Tannery Company had
tracks on which it kept engines and rolling stock in constant use in
connection with the operation of its business in moving cars of its own
as well as those delivered by the railway company. It is alleged that a
car which plaintiff was directed to couple had a defective coupling, so
that, the same would not couple by impact, and was otherwise defec-
tive and dangerous; that such coupling was out of alignment, and that
it was necessary for plaintiff to push the same into alignment before it
could couple, and that he put his foot on it to push it into alignment,
when his foot was caught by a splinter and held so that he could not
extricate himself nor signal to the engineer, and that his foot was crush-
between the couplings of the two cars.

Taking the allegations of the complaint to be true, as we must when
a demurrer is interposed, we are of opinion that there was error in sus-

taining it. It is probable that the learned judge based his ruling
(30) upon the idea that it appears in the complaint that the plain-
tiff contributed to his injury by putting his foot on or kicking
the coupling and, therefore, could not maintain his action for damages.

It appears that plaintiff is not an employee of the Southern Rail-
way, and it is assumed, we presume, that the Tannery Company is
not such a common carrier as comes within the purview of the act of
the General Assembly of 1913, abolishing contributory negligence as
a defense in actions by employees of railroads for personal injuries,
and allowing evidence of it only in diminution of damage.

It is true that where the contributory negligence of a plaintiff is
patent upon the face of his complaint and it is of that kind which
bars his recovery, it may be taken advantage of by demurrer. Burgin
v. R. R., 115 N.C. 674.

But we do not think that is the case here to the extent that the
question may be determined upon demurrer ore tenus. Whether such
defense is open to either or both of defendants and whether plaintiff’s
negligence was the proximate cause of his injury are matters that can
be more properly determined when pleaded in the answer and after the

facts are found.

Reversed.

Crark, C. J,, concurring. While Laws 1913, ch. 6 (Gregory’s Supp.,
2645a), provide that in case of contributory negligence, damages may
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be apportioned between the corporation and the employee in propor-
tion to the negligence of each, it must not be overlooked that the
proviso to section 2 thereof specifies, “No such employee who may be
injured or killed shall be held to have been guilty of contributory
negligence in any case where the violation by such common carrier of
any statute enacted for the safety of employees contributed to the in-
jury or death of such employee.”

This is an express adoption of the doctrine first laid down in Green-
leev. R. R., 122 N.C. 977, and Trozler v. R. R., 124 N.C. 191, before
the passage of any statute, that when the employee of a railroad is in-
jured or killed by the failure of the company to use safety appliances
contributory negligence could not be pleaded either in defense or in
mitigation of damages to any extent whatever. Both the State and
Federal governments later passed statutes to that effect; and in adopt-
ing the doctrine of comparative negligence since that time, the stat-
utes, both State and Federal, have been careful to prevent the inference
that contributory negligence to any degree can be a’' defense or miti-
gation of damages where the company has failed to conform to the re-
quirement, of the statute in regard to safety appliances.

As there are in North Carolina over 40,000 railroad em-
ployees, of whom a large part are employed in the operation (381)
of trains, it is all-important to them that the above proviso in
the statute should not be lost sight of, even when the matter is not
directly brought up by an appeal, when an adverse inference might be
drawn if the distinction is not adverted to.

Cited: Ramsey v. Furniture Co., 209 N.C. 169.

IRA HARGIS v. KNOXVILLE POWER COMPANY.
(Filed 22 December, 1917.)

1. Negligence—Imminent Peril-—Contributory Negligence.

Where one is employed in a tent on a mountainside as a blacksmith
with other employees of defendant cutting trees thereon, and the evidence
shows that one of these trees came down and a broken limb pierced the

- tent, broke the anvil, and another employee therein across from the anvil,
which was in the way of the plaintiff, safely escaped by running; that a
limb struck the ground at a place from which the plaintiff had jumped;
that he only received warning when the tree was a distance of about 20

- feet, and that he was running away so fast he could not turn, and his

2—175
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impetus carried him over a railroad dump, which caused the injury:
Semble, the plaintiff, under such circumstances, could not be consldered
guilty of contributory neghgence

2, Same—Rule of Prudent Man—Instructions.

A charge of the judge to the jury must be construed as a whole, and, if
so construed, it is a correct statement of the law applicable to the evi-
dence arising under the pleadings, it will not be held as erroneous be-
cause unconnected fragments thereof, taken separately, may appear {o be
erroneous ; and where exception ix taken to a fragment of the charge, be-
cause of the judge's failure to charge the rule of the prudent man, this
fragment will be construed with a preceding acfion, with which it is
connected, and which states the rule of law contended for by the ap-
pellant,

3. Negligence—Measure of Damages.

The rule for the measure of damages for a personal ifajury negligently
inflicted was correctly charged by the judge to the jury under the de-
cisions of Wallace v. R. R., 104 N.C., 442; Rushing v. R. R., 149 N.C., 162,

4, Mental Anguish-—Negligence—Physical Injury.
Under allegations of the complaint in an action to recover damages for
a physical injury caused by defendant’s negligence, that plaintiff' suffered
certain serious injuries, from which he continues to suffer, ete.,, “great
pain and distress,” he may recover for actual suffering, both of mind
and body, when they are the immediate and necessary consequence of
the negligent injury.

Action, tried before Webb, J., at May Term, 1917, of Jacksow,
upon these issues,
(82) 1. Was the plaintiff Ira Hargis injured by the negligence of
the defendant, as alleged in the complaint? Answer: “Yes.”
2. Did the plaintiff, by his own negligence, contribute to his injury?
Answer: “No.”
3. What damage, if any, is the plaintiff entitled to recover? Answer:
u$1 250 I3
From the judgment rendered defendant appealed.

Walter E. Moore, J. J. Hooker, Alley & Leatherwood for plaintiff.
Bryson & Black, Shermll & Harwood for defendant.

BrowN, J. There are no exceptions to the evidence, and the excep-
tions to the charge on first issue have been abandoned, and on the ar-
gument in this Court the evidence of negligence of defendant is admit-
ted. The assignments of error relied upon are directed to the charge on
the second and third issues.

The testimony tends to prove that plaintiff was a blacksmith in the
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employ of defendant, and at time of the injury at work with one Nor-
ton at his forge in a tent on a mountainside. The woods force of de-
fendant were cutting down timber trees just above the tent, A tree was
cut down and rolled down the mountainside on the tent and smashed it
and broke the anvil.

The plaintiff testified: “On the 19th day of May, 1916, I was work-
ing on the railroad grade in a temporary shop. This shop was located
on the grade of the railroad that comes up the Tennessee River about
100 feet, over the river. The shop in which I was at work was a tent. 1
supposed I was placed there by Mr. Ashworth, the superintendent on
the job. I was engaged in doing the work, and the negroes were upon
the cliff and cut a tree into the shop. Mr. Norton, my helper, hollered
to me to look out, or to get out, and I heard the tree coming and I
jumped off over the dump where they had bridged the road. When I
ran out of the shop to this corner, Norton was near this end and ran
down the grade, I was back in the back end, near the vise. The tree
struck on the right-hand side and a limb about 6 inches through broke
in two and ran into the ground near where I was standing, and a limb
hit the anvii and broke it. I had no time-to consider what to do. The
tree was within 20 feet of the shop when the boy hollered, and by the
time I hit the ground when I made the first jump, the tree hit the
ground where I had been standing. I first received warning from Nor-
ton, my helper. I ran and jumped off the dump. The tree was within
20 feet of the shop when Norton hollered to me.”

Norton testified that there was a hole in the tent and he looked out
and saw the tree coming about 20 feet above. He was near the door
and plaintiff was on other side of forge. Norton ran out and down the
grade and was unhurt. He says that “if Mr. Hargis had followed me
and went the way I did he would not have been hurt, but he could not
go that way because the anvil and forge were between us. He came out
the door the same way I did, but instead of going down the grade as I
went he went over the bank. He was running so fast he could not turn,
The grade in front of the shop was between 3%% and 4 feet. He ran
directly across the grade and jumped over the rocks down the
bank. If he had stopped at the door of the tent he would not (33)
have been hurt. If he had gone down the grade he would not
have been hurt.”

We doubt if the plaintiff can be held guilty of contributory negli-
gence in any view of the evidence. Suddenly he was confronted with
imminent danger of death or seriously bodily injury. He had not a
moment for reflection. Frightened by his desperate plight, he ran out
of the tent and jumped over the dump. He could not follow Norton on



.36 IN THE SUPREME COURT. [175

Hagreis v. Power Co.

.account of the position in which he was placed, and, according to Nor-
ton’s evidence, he ran so fast that he could not turn, and was thus car-
ried by the impetus over the dump.

Under such circumstances, the law does not hold men to that degree
of responsibility it does when there is time for reflection. The danger
was 80 imminent that plaintiff had to act on intuition. He had no time
to do otherwise. Dortch v. R. R., 148 N.C. 575; Hinshaw v. B. R,
118 N.C. 1047. But it is not necessary to rest our opinion upon that
ground, as we are of opinion that the issue was found for plaintiff
.under correct instructions as to the law.

The defendant excepts to this part of the court’s charge: “If you
find from this testimony that the first thing he knew he was notified by
his helper, and that he heard the tree coming, and that he was under
the tent, and if you find that he was apprehensive that the tree was
coming on him, and if you find that he believed that he was going to

_suffer death or great bodily harm, and acting on the impulse of the
moment he ran out of the way of the tree and ran down the embank-
ment, then it will be your duty to answer the second issue ‘No.” ”

The criticism of the defendant is that the court failed to instruct the
jury that the plaintiff, under the trying circumstances in which he was
suddenly placed, must, in the opinion of the jury, have acted with ordi-
nary care and circumspection, such as a reasonably prudent man would
have exercised under the conditions with which plaintiff was confront-
ed.

We think the court did instruct the jury that under the circumstances
in which he was placed the plaintiff must have exercised ordinary care
and prudence and that the jurors were to judge of that. Immediately

preceding and connected with the portion of the charge except-
(34 ) ed to the court gave this further instruction:

“If you find from this testimony that this tree was coming down
on him, if you are satisfied by the greater weight of the evidence that
this plaintiff, after he was notified by his heldper that the tree was
coming—if the defendant has satisfied you by the greater weight of the
evidence that this plaintiff saw or could have seen this tree coming in
time to get out of the tent and avert the injury, and did not do it,
he would be guilty of contributory negligence. If you find that he
failed to do what a reasonably prudent man would have done under
the circumstances, if you find his conduet was not such as a reason-
ably prudent man would have been under the circumstances, and that
that is the reason he got hurt and by that failure he was injured, if
you find this to be the fact, by the greater weight of the evidence,
you will answer the second issue ‘Yes.” ”
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It is not permissible to take one excerpt from the charge and con-
demn the whole charge accordingly. Daniel v. Dizon, 161 N.C. 377;
Kornegay v. R. R., 154 N.C. 389.

As said by Mr. Justice Walker at this term in State v. Orr, “The
charge must always be viewed as a whole and considered in the rela-
tion of each part to every other part.”

So viewing the charge of the judge in this case, we see no reason to
think that the jury failed to comprehend that it was their duty to
judge of the reasonableness of plaintiff’s conduct. The portion of his
Honor’s charge complained of relative to the measure of damages is
not erroneous. It followed well settled decisions. Wallace v. E. R.,
104 N.C. 442; Rushing v. R. R., 149 N.C, 162,

The plaintiff does not set up “mental anguish” as an element of
damage as distinct from physical suffering. In fact, there is no refer-
ence to “mental anguish” in ipsisstmis verbis in the complaint. The
plaintiff alleges and testifies that he was seriously bruised and suffered
great bodily injury, “from which injuries he continues to be sick, sore,
maimed, and disordered, and still suffers great pain and distress.” As
all pain is mental and centers in the brain, it follows that as an ele-
ment of damage for personal injury the injured party is allowed to
recover for actual suffering of mind and body when they are the imme-
diate and necessary consequences of the negligent injury. Rushing v.
R. R., 149 N.C. 163; 3 Sutherland, 261.

No error.

Cited: Keller v. Furniture Co., 199 N.C. 414.

H. MATTHEWS v, CAROLINA AND NORTHWESTERN RAILWAY
COMPANY,

(Filed 22 December, 1917.)

1. Negligence~—Legal Duty—Act of God—Railroads-— Cars as Dwelling—
Storms—Master and Servant,

A railroad company which has permitted an employee the use of its
box cars at a siding as a residence for himself and family owes him no
legal duty to have the cars moved to a place of safety upon the approach
of a storm which floods the cars with water and destroys his household
effects, and consequently is not liable for damages, they being caused by
the act of God, for which the company is not responsible.
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2. Bailment-—Control and Possession—Railroad Cars—Dwelling.

A railroad company is not liable as bailee -for the household goods of
an employee it permits to use its box car at a siding for a dwelling,
. possession and control being essential elements in the law of bailment.

Cwvin actiox tried before Carter, J., at July Term, 1917, of
(35) Carawsa, upon these issues:
1. Were the plaintiff’s goods destroyed by the neghgence of
the defendant? Answer: “Yes.”
2. If so, what damage are plaintiffs entitled to recover? Answer:
‘4$150.H
From the judgment rendered defendant appealed.

D. L. Russell and R. H. Shuford for plaintiff.
.J. H. Marion, W. C. Feimster, and M. H. Yount for defendant.

Browx, J. The evidence tends to prove that plaintiff was employed
by defendant as an assistant coal heaver at its coal chute at Cliffs, a
station on Catawbsa River. By permission of defendant, plaintiff and
his family occupied as a residence two unused shanty cars located on a
side track near the chute. They lived in the cars with their household
effects from 1 May to 16 July, 1915. On that night an unprecedented
flood swept over the banks of the Catawba, submerged the shanty cars
and destroyed plaintiff’s property therein.

The evidence shows that during the day of the 16th, before the water
reached the track on which the shanties were located, a freight train in
charge of Conductor Winkler passed Cliffs going towards Hickory.
Nothing was said to Winkler by the plaintiff Matthews or by Askew,
his foreman, about moving the cars. After the freight train passed in
the afternoon, Askew, plaintiff’s brother-in-law, phoned the defendant’s
shops at Hickory and requested that an engine be sent out to move the
shanty cars, At that time the water had not reached the shanties. He

was told that there was only one engine there, and that had to
(36 ) be held on account of a washout on the line at another point.

It bhad required Winkler from 2:30 until 6 o’clock that same
afternoon to get his train from Cliffs to Hickory, a distance of two
or three miles.

The Court overruled a motion to nonsuit, which is assigned as error.
The exeeption is well taken. We know of no principle of law that im-
posed upon the defendant the legal duty to protect and rescue plain-
tiff’s chattels from the destructive consequences of an act of God.

The plaintiff was occupying the shanty cars as a residence by per-
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mission of defendant. His relation to defendant was that of a servant
who has brought his effects upon the master’s premises by his permis-
sion, the servant retaining personal control of his property. The law
imposes no duty upon the master to rescue his servant’s goods from the
consequences of a destructive agency for which the master was in no
way responsible. The cause of the destruction was the act of God and
not that of the master. Labbatt, 15.

The rule is thus stated by the Georgia Court in Allen v. Hizon, 36
S.E. 810: “When an employee, without fault on the master’s part,
becomes placed in a dangerous or painful situation, the master is under
no positive legal duty of exercising all reasonable care and diligence to
effect such employee’s speedy release. Being in no way responsible for
the unfortunate oceurrence, the master cannot be said to be guilty of a
tort if he does not promptly take active steps in coming to the rescue.
The only duty arising under such circumstances is one of humanity,
and for a breach thereof the law does not,:so far as we are informed,
impose any liability.” 24 Cyc. 1072 and notes, and note to 42 L.R: A.,
363 (N.S.).-

To illustrate: Suppose plaintiff had been a farmer’s tenant res1dmg
in a tenant house on the banks of the Catawba, and when the flood be-
gan to rise he had telephoned his landlord to bring his team and remove
his household goods, and the landlord had failed to do so. Would the
landlord be liable? Certainly not. The law imposed no such duty on
him, although humanity did. Causes of action arise only for violations
of duties imposed by municipal law. Unfortunately for plaintiff, he
failed to have his ears attached to Winkler’s freight train, as he could
have done; and when he phoned to Hickory for help, the defendant’s
only engine there was necessarily detained to meet another pressing de-
mand. Had this not been so, we doubt not that it would have been sent
to plaintiff’s relief.

The posmon that defendant may be held as a bailee of the household
goods is untenable. Possession and control are essential elements in
the law of bailment. The defendant was not in possession of the goods
simply because they were in its shanty ears any more than a landlord
would be in possession of his tenant’s household effects simply because
he had furnished the tenant a house to live in. 6 Corpus Juris,, 1102.

The motion to nonsuit is allowed.

Reversed.

Cited: State v. Hall, 224 N.C. 321.
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STANDARD GROCERY COMPANY v. C. D. TAYLOR & CO.
(Filed 12 December, 1917.)

Vendor and Purchaser — Contracts — Interest — Payment — Damages —
Statutes.

Where the contract of sale of merchandise provides for the payment
of interest on past due bills, the interest is regarded as the same as
the principal debt, and a payment of the principal alone will not dis-
charge the claim unless accepted in satisfaction of the entire debt (Re-
visal, sec. 859), there being a distinction between this and the principle
applicable where an interest charge is imposed by way of damages for
failure to pay the principal sum when due, and the payment of the
principal ‘“will bar an action for the interest.” King v. Phillips, 95 N.C.,
245, cited as controlling.

CiviL AcTioN, tried on appeal from a justice’s court before
(37) Ferguson, J., and a jury, at Spring Term, 1917, of WaTauea.

The action was to recover an amount of interest claimed to
be due on an account for goods sold and delivered, the principal money
having been closed by defendant’s notes, which were subsequently
paid. The facts relevant to closing account by defendant’s notes for
principal are stated in case on appeal as follows:

“On 30 October 1914, defendant owed to plaintiff the sum of $1,-
485.96 as the principal on past due bills and two or three bills which
would mature some time during the month of November thereafter;
and on said 30 October 1914, defendant C. D. Taylor & Co. executed
to plaintiff five notes at Valle Cruces, N. C., in the plaintiff’s absence,
the said plaintiff being at Elizabethton, Tenn.; five notes for the ag-
gregate sum of the principal, $1,485.96, which notes were afterwards
paid.”

Verdict and judgment for plaintiff for $86.59 and interest accrued
on account, and defendant excepted and appealed.

John H. Bingham and.E. 8. Coffey for plaintiff.
L. D. Lowe and F. A. Linney for defendant,

Hoxkg, J. The decisions in this State are to the effect that, when
interest on a moneyed demand is stipulated for as a part of the agree-
ment, it is as much a part of the debt as the principal money, and a

payment of the principal will not annul the claim for the in-
(38) terest unless such payment has been received and accepted in
satisfaction of the entire claim as provided for in section 859
of the Revisal. When there is no agreement for interest, and the charge
is imposed by way of damages for failure to pay the prinecipal sum
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when due, the payment of the principal is held to “bar an action for
the interest.” This distinetion is clearly pointed out and approved in
King v. Phillips, 95 N.C. 245, and, on the record, we consider that
case as decisive of the present appeal.

There was evidence on the part of plaintiff tending to show that this
aceount was made for goods sold and delivered; that the contract be-
tween the parties was that on bills paid at maturity there should be a
discount of 1 per cent and on bills past due there should be an interest
charge at the rate of 6 per cent.

There was evidence of defendant to the contrary, but the jury have
accepted plaintiff’s version of the matter, and, under the authority
cited, the recovery in his favor must be upheld.

No error.

Cited: Bank v. Insurance Company, 209 N.C. 19; Hood v. Smith,
226 N.C. 574. '

MRS. LOUISE DICKS MARSHALL ET AL v. R, P. DICKS ET AL,
ApMINISTRATORS OF M, C. DICKS, DECEASED.

{Filed 12 December, 1917.)

1. Oontracts, Illegal—Courts.

Our courts will not enforce the obligations of an executory contract
which is illegal or contrary to public policy or against good morals, or
lend their aid to the acquisition or enjoyment of rights or claims which
grow out of or are necessarily dependent upon such contracts.

2. Same-—Fraud—In Pari Delicto.

A conveyance of lands to defraud or avoid creditors is illegal; and
where such is made the ground for recovery by an heir at law, con-
tending that it was so made by his mother to the defendant for her bene-
fit during her life and then in trust for her heirs at law, he and the
defendant are in pari delicto, and the law will leave them in statu quo.

8. Contracts, Illegal—Fraund—Pleadings—Allegations—Courts.

‘Where the plaintiffs claim land as heirs at law of a deceased gran-
tor who had made a conveyance of the same with intent to defraud
his ereditors, and their right to recover is made to depend upon the
jllegal transaction, it is not necessary that they allege fraud .on the
part of the defendant, the grantee in the deed, for the court to deny
a Tecovery,

CrviL AcTION, tried before Cline, J., and a jury, at July Term, 1917,
of RANDOLPH.
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The action was instituted by plaintiff, two of the children,
(39) heirs at law and distributees of M. C. Dicks, deceased, to en-
force the payment of $5,600, being balance due on a note and
mortgage executed by G. F. Hankins to Mrs. M. C. Dicks (now de-
ceased) and transferred by written assignment absolute in terms to
defendant R. P. Dicks, a son of Mrs. Dicks, such transfer and as-
signment alleged by plaintiffs to have been in trust to collect the
proceeds and pay to said M. C. Dicks if living, and if collected after
her death to pay same to her heirs at law, ete. H. M. Worth, ad-
ministrator of M. C. Dicks, having failed to sue for or collect said
amount, was made party defendant, the other defendant being the
son, R. P. Dicks, and two daughters, also distributees and heirs at
law of said M. C. Dicks.
At close of the plaintiff’s testimony, on motion, there was judgment
of nonsuit, and- plaintiff having duly excepted appealed.

Walser & Walser and Brittain for plaintiff.
W. C. Hammer, R. C. Kelly, and King & Kimball for defendant.

Hoxg, J. The evidence on the part of plaintiff tended to show that
during her lifetime, Mrs, M. C. Dicks, now deceased, holding a note and
mortgage on which there was a balance due of $5,600, transferred same
by written assignment absolute in terms to her son, defendant R. P.
Dicks, and at the time of the transfer there was an agreement by parol
that the assignee should hold and collect the note in trust for his
mother; that at such time the said M. C. Dicks was involved in debt
and the transfer was made by her with the intent and purpose to
avold payment of her debts. -8aid M. C. Dicks- thereafter died, and
the present action is instituted by plaintiffs, two of her children and
heirs at law and distributees, against R. P. Dicks to enforce an aceount-
ing of the proceeds alleged to have been collected and now held under
and by virtue of said assignment, the other children of deceased be-
ing made parties defendant, and also the administrator of M. C. Dicks,
he having declined to join in said litigation

Upon these facts, we concur in the view of his Honor below that the
plaintiff should be nonsulted

It is the fixed principle with us and, so far as we are aware, of all
courts administering the same system of laws, that when the parties
are in part delicto they will not enforce the obligations of an execu-
tory contract which is illegal or contrary to public policy or agalnst
good morals. Nor will they lend their aid to the acquisition or enjoy-
ment of rights or claims which grow out of and are necessarily de-
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pendent upon such a contract. Fashion Co. v. Grant, 165 N.C. 453;
Pfeifer v, Israel, 161 N.C. 409; Lloyd v. R. R., 151 N.C. 536;
Edwards v. Goldsboro, 141 N.C. 60; Culp v. Love, 127 N.C. (40)
457; King v. Winants, 71 N.C. 469; Blythe v. Lovinggood, 24

N.C. 20; Skarp v. Farmer, 20 N.C. 255; McMillan v. Hoffman, 174
U.S. 639-654; Battle v. Nutt, 29 U.S. (4 Pet.), 184; Armstrong v.
Toler, 24 U.S. 258 (11 Wheat.); 1 Waites Act. & Def,, 43.

In King’s case, supra, it is held as follows: “The law prohibits every-
thing which is contra bonos mores, and, therefore, no contract which
originates in an act contrary to the true principles of morality can be
made the subject of complaint in courts of justice.” In Blythe v. Lov-
inggood: “An executory contract, the consideration of which is contra
bonos mores, or against the public policy or the laws of the State, or in
fraud of the State, or of any third person, cannot be enforced in a
court of justice.” And in Sharp v. Farmer: “No action can be sus-
tained in affirmance and enforcement of an executory contract to do an
immoral act, or one against the policy of the law, the due course of
justice, or the prohibition of a penal statute.” And in Battle’s case (4
Peters), supra. “The law leaves the parties to such a contract as it
found them. If either has sustained a loss by the bad faith of a parti-
ceps criminis, it is but a just infliction for premeditated and deeply
practiced fraud. He must not expect that a judicial tribunal will de-
grade itself by an exertion of its powers to shift the loss from one to
the other, or to equalize the benefits or burthens which may have
resulted from the violation of every principle of morals and of law.”
And in Armstrong v. Toler (11 Wheat.), supra: “Where a contract
grows immediately out of and is connected with an illegal or an im-
moral act, the law will not lend its aid to enforce it. So if the con-
traet be in part only connected with the illegal considerations and
growing immediately out of it, though in fact a new contraect, it is
equally tested by it.”

The cases in this jurisdiction hold further that a conveyance or con-
tract made between the parties with the intent to delay, hinder and de-
fraud one’s creditors comes directly within the principle. Pass v. Pass,
109 N.C. 484; York v. Merritt, 80 N.C, 285,

It is urged in behalf of plaintiffs that the position is not open to de-
fendants on the record, for the reason that there are no allegations of
fraud in the pleadings, but this; too, must be resolved against the appel-
lants. Where a litigant is making a fraud perpetrated on him the basis
of his claim, or is seeking to set aside deeds or contracts on that ground,
then the fraud charged must be averred and ordinarily the essential
facts must be set forth with sufficient fullness and accuracy to indi-
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cate the fraud charged and to apprise the offending party of what
he will be called on to answer (Mottu v. Davis, 151 N.C. 238); but
the principle has no application to cases like the present, and, so far
as examined, the Courts have uniformly held that wherever it appears,

and with or without averment in the pleadings, that a litigant
(41) is asking the aid of the Court in the enforcement of rights

growing out of an illegal or immoral transaction and dependent
upon it, relief or recovery is denied. As said in some of the cases, it
is not that the Courts favor the one or the other, but it declines to
interfere and leaves the parties where they have placed themselves
by the unlawful or iniquitous agreement.

In Cansler v. Penland, 125 N.C. 578, it was held in effect that, in
such case, the law withdraws its support as soon as the illegality of a
contract is discovered, and Faircloth, C. J., delivering the opinion,
quotes with approval from Coppel v. Hall, of Wallace, 74 U.S. 542, as
follows: “The defense is allowed, not for the sake of the defendant but
of the law itself. It will not enforce what it has forbidden and de-
nounced. . . .- Whenever the illegality appears, whether the evidence
comes from one side or the other, the disclosure is fatal to the case.
No consent of the defendant can neutralize its effect. A stipulation
in the most solemn form to waive the objection would be tainted with
the vice of the original contract, and void for the same reasons,
Wherever the contamination reaches, it destroys. The principle to be
extracted from all the cases is that the law will not lend its support
to a claim founded on its violation.” And to like effect is Oscanyan v.
Arms Co., 103 U.S, 261; Reid v. Johnson, 67 Pac. 381; Sheldon v.
Pruessner, 35 Pac. 201; Cumberland Tel. & Tel. Co. v. City of Evans-
ville, 127 Fed. 187-198; Richardson v. Buhl, 77 Mich. 632.

In Richardson’s case, supra, it was held: “Courts of their own mo-
tion will take notice if illegal contracts which come before them for
adjudication and will leave the parties where they have placed them-
selves.” And, in Sheldon v. Pruessner, supra: “The courts, in the due
administration of justice, will not enforce a contract in violation of
law, or permit plaintiff to recover upon a transaction in violation of
public poliey, even if the invalidity of the contract or transaction be
not speeially pleaded.

In the present case the owner, having in her lifetime, by written
assignment, absolute in terms, transferred the note and mortgage in
question to defendant, the plaintiffs claiming as volunteers, can only
recover by establishing the agreement as alleged and relied on that the
assignee ' was to hold in trust for the owner, and that the facts showing
that this transaction was for the purpose of hindering, delaying and
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defrauding creditors of the owner. The law leaves the parties where
they have placed themselves in reference to the property and, on the
record, we must hold that recovery has been properly denied.

No error.

Cited: Rush v. McPherson, 176 N.C. 565; Price v. Edwards, 178
N.C. 496; Finance Co. v. Hendry, 189 N.C, 554; Colt v. Kimbell, 190
N.C. 171; Waddell v. Aycock, 195 N.C. 270; Tomberlin v. Bachtel,
211 N.C. 268; In re Publishing Co., 231 N.C. 398; Insulation Co. v.
Davidson Co., 243 N.C. 255,

(42)

THE OBSERVER COMPANY aAND S, J. HOLLAND v, J. H, LITTLE ET AL,
Receivers ¥orR REID LIVERY COMPANY.

(Filed 12 December, 1917.)

1. Deeds and Conveyances—Conditional Sales——Statutes—Registration.

By Revisal, sec. 983, conditional sales reserving title in the bargainor
are required to be in writing and registered in the same manner, and
have the same legal effect as provided for chattel mortgages (Revisal,
sec, 982), and by the latter section “No deed in trust nor mortgage for
real and personal estate shall be valid at law to pass any property as
against creditors or purchasers for a valuable consideration from the
donor, bargainor,” etc., “but from the registration of the same”; there-
fore such conditional sales are regarded as chattel mortgages and void
as to creditors and purchasers, except from registration,

2, Corporations—Receivers—Title—Creditors—=Statutes.

Upon the insolvency of a corporation and the appointment of a re-
ceiver under the provisions of Revisal, sec. 1224, the corporate proper-
ty vests in the receiver from his appointment, and the receiver repre-
sents the creditors as well as the owner, excluding the general creditor
from taking any separate or effective step on his own account in fur-
therance of his claim; and the proceedings for the receivership is in
the nature of judicial process by which the rights of the general credi-
tors are “fastened upon the property.”

8. Same—Conditional Sales.

Where the bargainor under a conditional sale to a corporation has not
recorded the instrument, as required by Revisal, secs, 982, 983, and a
receiver has been appointed under the provisions of Revisal, sec. 1224,
his right to a preferential lien has been lost by his failure to register
the instrument, the receiver representing the rights of the other credi-
tors, and he is only entitled as any other general distributee of the
funds,.
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CiviL actioN heard on case agreed before Cline, J., at May Term,
1917, of MECKLENBURG. -

On the hearing it was made to appear that in August 1916, S.
J. Holland sold to the Reid Livery Company a pair of horses for
$390 and no part of same had been paid; that in January 1917, the
plaintiff, The Charlotte Observer, sold to Reid Livery Company an
auto truck for $650, and there had been paid thereon the sum of
$136.15, leaving a balance due of $513.85; that the property was
passed to the Reid Livery Company by written agreement in which
title was retained in the respective vendors till the entire purchase
price was paid; that subsequently, the Reid Livery Company being
insolvent, on proceedings properly instituted, the defendants were
appointed receivers of said company for the purpose of converting
its assets into cash, paying same to creditors, and winding up the af-
fairs of the corporation; that, by order of court, said property had

been sold by receivers and proceeds passed over to the clerk
(43 ) of the court to be held subject to liens and equities of all parties

in interest. On these facts, it was adjudged by the court as
follows:

“It is, therefore, considered, adjudged, and decreed that neither peti-
tioners be allowed a specific and prior lien on the property claimed by
them, respectively, as against the receivers. It is further ordered that
the claim of the Observer Company for $513.85 be accepted, and the re-
ceivers are directed to pay the same pro rata with other creditors. It
is also considered and adjudged that the claim of S. J. Holland for
$390 is accepted, and the receivers are directed to pay the same pro
rata with other creditors.” »

From this judgment plaintiffs appealed.

Morrison & Dockery for plaintiff.
MeNineh & Justice for defendant.

Hoxg, J., after stating the case: Our statute, Revisal, sec. 982, pro-
vides, in effect, that “no deed of trust nor mortgage for real or personal
estate shall be valid at law to pass any property as against creditors or
purchasers for a valuable consideration from the donor, bargainor or
mortgagor, but from the registration of the same.” ete. And section
983, “That all conditional sales of personal property in which the
title is retained by the bargainor shall be reduced to writing and
registered in the same manner, for the same fees and with the same
legal effect as is provided for chattel mortgages,” ete.

By the express terms of the law, therefore, and under various de-
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cisions construing the -same, these conditional sales are to be regarded
in this jurisdiction as chattel mortgages and void as to creditors and
purchasers except from registration. Clark v. Hill, 117 N.C. 11; Butts
v. Screws, 95 N.C. 215; Brem v. Lockhart, 93 N.C, 191.

In order for a creditor to avail himself of these registration statutes,
it is very generally understood that he must by some judicial process
or method take steps to fasten his claim upon the property. In one or
more. of the decisions on the subject, it is said that he should be
“armed with legal process” for the purpose. Considering the case in
recognition of the principle, we are of opinion that the title of de-
fendant is in full compliance with the requirement, they having been
duly appointed receivers in a statutory proceeding instituted for the
purpose of winding up the affairs of an insolvent corporation and dis-
tributing the assets among its creditors.

Under this statute, section 1224, it is provided: “That all the real
and personal property of an insolvent corporation, wheresoever situat-
ed, and all of its rights, franchises, and privileges, shall, upon appoint-
ment of a receiver, immediately vest in him and the corporation
shall be divested of the title thereto.” In section 1207: “That (44)
after payment of all allowances, expenses, costs and the satis-
faction of all special and general liens upon the funds of the corpora-
tion, to the extent of their lawful priority, the creditors shall be paid
proportionably to the amount of their respective debts,” ete.

Under decisions apposite, it has been held here and elsewhere that
the receivers in such case are to be considered as representing ecredi-
tors as well as the owner, enabling him in their favor to avoid fraud-
ulent conveyances by the debtor and otherwise insist on their rights.
Pender v. Mallet, 123 N.C. 57; Porter v. Williams, 9 N.Y. 142, A
position that prevails in this jurisdiction both as to trustees and in
assignments for the benefit of creditors. Taylor v. Lauer, 127 N.C.
157; Bank v. Adrian & Vollers, 116 N.C. 537. And it is held further
with us that after proceedings instituted and receivers appointed, no
general creditor can, on his own account, take any separate or effec-
tive steps in furtherance of his claim. Odell Hardware Co. v. Holt-
Morgan Mills, 173 N.C. 308.

Under these conditions, it is in accord with right reason that a pro-
ceeding of this character and the appointment of receivers thereunder
shall be considered in the nature of judicial process by which the rights
of general creditors are “fastened upon the property,” within the mean-
ing of the principle, and avoiding all claims for specific liens which
have not obtained legal priority by having the same duly registered
as provided and required by law; and well-considered authority is in
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full support of the position. Harrison v. Warren Co., etc., 183 Mass.
123; American Machinery Co. v. New England Buck Co., 87 Cam.,
369; Duplex Printing Co. v. Clipper, ete., Co., 213 Pa. St., 207; Receiver
of Graham Button Co. v. Charles Spielman, et al., 50 N.J.E., 120;
Smith v. Orr, 224 Fed. 71; Farmers’ Loan & Trust Co. v. Minneapolis
Engine Co., 35 Minn. 543.

On the questions presented, it was held in the New Jersey ease: “A
creditor of a mortgagor, to be in position to contest the validity of a
chattel mortgagor, must have his debt fastened on the mortgagor’s
property. By an adjudication of insolvency and the appointment of
a receiver, the debts of creditors at large of an insolvent corporation
are fastened on its property. A deed or other instrument which is
void as against creditors is void also against those who represent
creditors. The receiver of an insolvent corporation is the representative
of its creditors, and as such may, by suit or defense, avoid any instru-
ment which is void as against them. To successfully contest the
validity of a chattel mortgage, the receiver of an insolvent corporation
is not required to show that it is fraudulent as to creditors, but all
he need do is to show such facts as, under the statute, render it void
as against the creditors of the corporation.”

And speaking to the reason and justice of the position, in-

(45) terpreting a Missouri statute not dissimilar, Sandborn, J., said:
“At the time this receiver was appointed, the creditors of the
furnace company had the right to procure and levy attachments or
executions on the property here in controversy. The appointment of
the receiver and his seizure of the same thenceforth prevented them
from exercising that right. It is just and equitable that the receiver
whose appointment prevented the creditors from exercising their right
to avoid the condition should exercise that right for them. The Courts
of Missouri declare that a creditor armed with process may avoid
or disregard the condition of his debtor’s unrecorded contract of sale,
and they have held a creditor who has sued out an attachment or
execution against the property of such a debtor, placed it in the hands
of the sheriff and caused him to levy it upon the property sold, is
such a creditor. A creditor who has sued out an order of the court
of equity that a receiver be appointed, and that he take possession
of all the property of the debtor for the purpose of its administration,
sale and distribution among the creditors, who has placed the order
in the hands of the sheriff and has caused him to seize the property
is not less armed with process. Indeed, he is armed with a more com-
prehensive and effective process—a process by which all the prop-
erty of the debtor may be seized, administered, sold and distributed.
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“Tn view of these considerations, the conclusion is that a receiver
appointed in a suit in equity instituted by a creditor against his in-
solvent debtor to administer and convert into money the property
of the debtor and distribute the proceeds among creditors has the
power of creditors armed with process to disregard or avoid, under
the statutes, section 2889, Revisal, 1909, the unrecorded condition
in a contract of conditional sale,” ete.

And to like effect, Gilfillan, C. J., in the Minnesota case, supra, said:
“The pendency of the proceedings disables the creditors to go on, each
in his own behalf, to enforce his claim by action, judgment, execu-
tion and levy. So that unless all the rights of the creditors can be
enforced in this proceeding, unless their rights to avoid transfers can
be made available by means of it, then it is to some extent an ob-
struction rather than a remedy to them. It is evident that it was in-
tended to facilitate and not hinder a complete remedy; and this it
will not do unless its scope is to apply to satisfaction of the creditors
all the property of the corporation applicable to that purpose, that is,
all the property which, but for the proceeding, they could have so ap-
plied. For these reasons, we decide that the receiver may avoid any
transfers void as to creditors.”

We are aware that there are numerous decisions in other States
which uphold the contrary view, and the Supreme Court of the United
States, in York Mfg. Co. v. Cassel, 201 U.S. 344, in construing the
former bankruptey statute, has approved this position in ref-
erence to the title of the assignee, a position that was later (46)
changed by legislative amendment. Some of these opposing
decisions were in States where contracts of conditional sale were not
required to be registered. In others, such contracts were only avoided
as against judgment or attaching creditors, ete. But in any event, and
notwithstanding the high respect always due these eminent Courts,
their decisions on the questions presented here and the principle they
support may not be recognized in this jurisdiction where the statute,
as stated, confers the title of the insolvent on the receivers from the
time of their appointment such receiver is held to represent creditors,
and his appointment serves to restrict the general creditors from any
resort to other judicial process in special protection of their interests.

We find no error in the disposition of the cause, and the judgment
of the Superior Court must be

Affirmed.

Cited: Starr v. Wharton, 177 N.C. 324; Hardware Co. v. Garage
Co., 184 N.C. 126; Motor Co. v. Johnson, 184 N.C. 334; Douglass v.
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Dawson, 190 N.C. 463; Trust Co. v. Motor Co., 193 N.C. 664; Ac-
ceptance Corporation v. Mayberry, 195 N.C. 512; Manufacturing Co.
v. Price, 195 N.C. 604; Finance Corporation v. Hodges, 230 N.C. 583;
Mitchell v. Battle, 231 N.C. 69; Investment Co. v. Chemicals Labora-
tory, 233 N.C. 297; Sales Co. v. Weston, 245 N.C. 629,

"BETTIE WHITFIELD T AL v. W. B. DOUGLAS, AGENT, ET AL,
(Filed 22 December, 1917.) ’

1. Wills—Interpretation—Intent—Vesting of Estates,

Subject to the provision that the intent and purpose of the testator,
as expressed in his will, shall always prevail except when the same is
in violation of law, the rule is that when the will is sufficiently ambig-
uous to permit of construction, the Courts will lean to that interpreta-
tion which favors the early vesting of estates, and that the first taker
of an estate by will is ordinarily to be considered as the primary ob-
ject of the testator’s bounty.

2, Same—Contingent Remainders.

Upon a devise of lands to one with a limitation over on the death
of the first taker without issue, these words will be given. their natural
meaning and effect the estate with the contingency until such death
without issue, unless it appears from the terms of the will that an
earlier time was intended when the estate of the first taker should
become absolute. .

3. Same—*‘‘Children Then Living."

A devise of lands to testator’s children “to have and to hold to them
and their heirs in fee simple forever,” but upon condition that “no
part of said property is to be disposed of until my youngest child then
living shall arrive at the age of 21 and until after the death of my
husband,” with provision for a home for the husband; that when the
youngest child shall become 21 and upon the death of the husband,
all of the testator’s estate be equally divided between the testator’s
named children, ‘‘share and share alike; and should either-of them
die without issue, then their share shall be equally divided between
my other children then living, or should either or any of them die
leaving issue, then shall such distributive share go to such issue left”:
Held, construing the will to ascertain the intent, the devise became
absolute at the time designated for the division, the expression “then
living” referring to that of the arrival of the youngest child of age and
the death of the husband.

CiviL actioN, heard on case agreed before Stacy, J., holding
(47) courts of the Sixth Judieial District in November 1917, from
LeNoOIR.
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On the hearing it appeared that prior to September, 1896, Bettie G.
Whitfield died leaving a last will and testament, which has been duly
admitted to probate, and the portion of said will material and relevant
to this controversy is as follows:

“I give and devise to my children, William Cobb Whitfield, Annie
W. Outlaw, Sallie E. Whitfield, Bettie Whitfield, James Richard
Whitfield, Harriet Luey Whitfield, all my real estate, to have and to
hold to them and their heirs in fee simple forever, and all my personal
property to them and their assigns forever, upon the conditions as
follows: No part of said property is to be disposed of until my young-
est child then living shall arrive at the age of 21 years and until
after the death of my husband, Nathan B. Whitfield. The dwelling-
house I now occupy, or such other house as may be hereafter built,
shall be a home for my husband during his life; that the annual
rents, profits and incomes derived from my plantation shall be devot-
ed to the support and education of my children, to the necessary re-
pairs of the houses and plantations, and the surplus, if any, of such
rents and profits shall be used in such manner as my executor here-
inafter named may deem best, without being required to give any
account of the same, When my youngest child then living, and after
the death of my husband, shall arrive at the age of 21 years, it is
my will and desire that all my real and personal estate be equally
divided between my above-named: children, share and share alike;
and should either or any of them die without issue, then their share
shall be equally divided between my other children then living; or
should either or any of them die leaving issue, then shall such dis-
tributive share go to such issue left.”

The will then appoints the hushand executor, to serve without bond,
ete. That the husband, executor, has died and all the children men-
tioned in the disposing clause of the will having become 21 years of
age, partition of the real estate, the subject of the devise, was had
among the said children, devisees and heirs at law, the present plain-
tiffs, Bettie and Hattie Whitfield, being awarded their share of the
property; that in November 1917, these plaintiffs entered into a con-
tract with defendant, making disposition of their said property for
valuable consideration and requiring that a good title be conveyed;
that defendants, averring their readiness and ability to comply with
the terms of the contract on their part, allege that plaintiffs
are not entitled to relief for the reason that they cannot make (48)
a good title to the property as they have contracted to do.

His Honor, being of opinion that, on the facts presented, the title
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offered was a good one, gave judgment that the contract be enforced
according to its terms, and defendants excepted and appealed.

Rouse & Rouse for plantiffs.
Julius Brown for interveners, N. W. Outlaw and Bettie Cobb Out-
law.

Hoxg, J. “Subject to the position that the intent and purpose of the
testator as expressed in his will shall always prevail, except when the
same is in violation of law, it is a recognized rule with us, when the
will is sufficiently ambiguous to permit of construction, the Courts
should lean to that interpretation which favors the early vesting of
estates, and that the first taker of an estate by will is ordinarily to
be considered as the primary object of the testator’s bounty.” Citizens
Bank v. Murray, at the present term; Bank v. Johnston, 168 N.C.
304; Dunn v. Hines, 164 N.C, 113,

Our recent decisions further hold that when an estate by will is left
to one with a limitation over on the death of the first taker without
issue, these words will be given their natural meaning and effect the
estate with the contingency until “such death without issue,” unless it
appears from the terms of the will that an earlier period was intended
when the estate of the first taker should become absolute. Bizzell v.
B. & L. Assn,, 173 N.C. 158; Rees v. Willioms, 165 N.C. 201; S. c,,
164 N.C. 128; Smith v. Lumber Co., 155 N.C. 389; Elkins v. Seigler,
154 N.C. 374; Perrett v. Bird, 152 N.C. 220; Harrell v. Hagan, 147
N.C. 111; Whitfield v. Gorris, 134 N.C. 24; Williams v. Lewts, 100
N.C. 142; Buchanan v. Buchanan, 99 N.C. 308,

Considering the present devise in view of these principles, we are of
opinion that, by the terms of the will, the testatrix intended an earlier
period for estate of the first takers to become absolute, to wit, at the
period of division had on the death of her husband and the coming of
age of her youngest child. She begins the limitations in question with
the very significant statement that “No part of my property is to be
disposed of until my youngest child shall arrive at the age of 21 and
until after the death of my husband and executor.” Then after direct-
ing that the property shall be kept together under the management and
control of her husband and until the coming of age of her youngest
child, the will provides for a division among her children, share and
share alike; and if any of them die without issue, then their share shall

be equally divided between my other children then living, etc.
(49 ) It thus appears that the testatrix desired that the share of a
child dying without issue shall be “divided”; and when con-
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strued in connection with the former portion of the will, that none of
the property be disposed of till the death of her husband and the
coming of age of the youngest child, and in reference to the position
that the law favors the early vesting of estates, we think it clear that
it was the mind and purpose of the testatrix that the devise should
become absolute at the time of division had; and the clause that
“the share and a child dying without issue shall be divided among
my issue then living,” the expression “then living” refers to the period
of division, and not otherwise. Several recent and well-considered
decisions of the Court are in support of this interpretation. Bank wv.
Johnston, supra; Dunn v. Hines, supra; Price v.. Johnson, 30 N.C.
593, and many others could be cited.

The case of Williams v. Lewts, supra, cited for appellants, is not
in necessary conflict with this position. In that case it was held that
there being nothing in the terms of the will to indicate that an earlier
period was intended, except the mere fact that a partition was provid-
ed for, the limitation over on the death of the first taker should be con-
strued according to the natural import of the words used and effect the
estate with the contingency until the time designated. A similar de-
cision, and for.a like reason, was rendered by this Court in the recent
case of Springs v. Hopkins, 171 N.C. 486. In the case before us, how-
ever, there being additional terms in the will indicating that the estate
should become absolute at the time of division had, we concur in his
Honor’s view that the title offered is a good one and has been correctly
adjudged that defendants must comply with their contract.

Affirmed.

Cited: Hinson v. Hinson, 176 N.C. 614; Thompson v. Humphrey,
179 N.C. 54; Ex parte Rees, 180 N.C. 193; Goode v. Herne, 180 N.C.
478; Smith v. Creech, 186 N.C. 190; Westfeldt v. Reynolds, 191 N.C.
806; House v. House, 231 N.C. 220; Elmore v. Austin, 232 N.C. 19.

J. ROBERT DILLS Et AL v. THE CHAMPION FIBER CO. ET AL
(Filed 22 December, 1917.)

Removal of Causes—Diversity of Citizenship—Federal Courts—Statutes—
Answer—Time to Plead—Extension of Time-~Waiver,

The Federal statute regulating the removal of causes from the State

to the Federal courts for diversity of citizenship requires that the mo-
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tion, supported by proper petition and bond, be made before the time
for answering expires as fixed by the laws of the State or by rule of
the State courts “in which said suit is instituted and pending,” the
expression “rule of court” referring to a standing rule having the
force of law; and where a general order to plead has been made by the
trial judge, without exception by the movant, and he afterwards files
his answer in time therein allowed, but after the expiration of the
statutory time, he will be deemed to have acquiesced in the order and
to have waived hig right, and jurisdiction will be retained in the State
court.

Cwvin action, heard on ‘motion to remove the cause for di-
(50 ) versity of c1t1zensh1p to the Federal court, before Webb J at
May Term, 1917, of Jacrson.

The facts relevant to the question presented, and the judgment of

his Honor thereon denying the motion, are as follows::
1. That the summons in the above-entitled cause was duly issued on
25 January 1917, as appears by the endorsement thereon, and was
served upon the defendant company on 26th January and on the de-
fendant W. R, Smith on the same date.

2. That under the rules of court, the next term of the Superior Court
of Jackson County convened on 19 February 1917, and was the return
term of said summons and the term in which pleadings were by law
required to be filed unless time therefore was granted by the court:
that the sald Superior Court for Jackson County did convene on 19
February 1917, and was in session for almost two weeks.

3. That on 27 February 1917, the following entry was made by the
clerk upon his docket, and I take it that it was made by leave of the
court or at the direction of the court, to wit: “Upon calling summons
docket, the usual order was made allowing plaintiffs and defendants
to file pleadings in all cases where no special order has been made.”
Some of the members of the Jackson County bar construes this order
to mean thirty days to file complaint and thirty days thereafter to
answer, and others of the bar contend that it means until the next
term to file pleadings.

4. That plaintiff filed his complaint in this cause on 17 April 1917,
and the defendants filed an answer thereto on 16 May 1917; that the
counsel for the defendant attended the said Superior Court, which con-
vened in Jackson County on 19 February 1917,

5. That when the order was made as set out in the third finding of
facts, as appears of record, neither the defendant nor its counsel ob-
jected or excepted to said order; that some time after the adjournment
of the said term of court the defendant’s counsel requested the plain-
tiff’s counsel to furnish the defendant with a copy of the complaint
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filed in the cause, which was done, and the defendant filed an answer
thereto at the time above stated.

6. That the defendant filed its petition and bond in due form, asking
a removal of the cause to the District Court of the United States on
15 May 1917.

Upon the foregoing findings of fact by the court, the court is of the
opinion that the defendant is nof entitled to have its cause
removed as petitioned for, and the court so holds and adjudges, (51)
and defendant’s motion to remove is hereby denied.

It was agreed that the petition for removal contained the necessary
allegations of fraudulent joinder, and that the only question for the
determination of the court was as to whether or not petition was filed
in due time. If it was, then an order was to be made removing the
case to the Federal Court; and if it was not, then the case was to be
retained.

Defendants excepted and appealed.

No counsel for plaintiff.
Martin, Rollins & Wright for defendant.

Hoxg, J. The Federal statute as to a defendant’s right to remove a
cause for diversity of citizenship (Fed. Judicial Code, sec. 29) requires
that such motion shall be made at or before the time for answering
expires as fixed by the laws of the State or by rule of the State courts
“in which said 'suit is instituted and pending.”

This term “rule of court” appearing in the statute has reference to
a standing rule having the force of law (Mecke v. Mineral Co., 122
N.C. 790-97; Fox v. R. R., 80 Fed., 945), and the decisions in this
State interpreting the statute are to the effect that where the time to
file pleadings has been extended on the application of the parties, or
when such time is given at some particular term by order of court, and
same is not objected to, such order is taken to have been acquiesced in
by defendant, and the right of removal is thereby waived. Patterson v.
Fiber Co., at the present term; Ford v. Pridgeon River Lumber Co.,
155 N.C. 352; Bryson v. R. R. 141 N.C. 594; Howard v. R. E., 122
N.C. 944; Moon on Removal of Causes, see. 156.

In the case of Hyde v. R. R., 167 N.C. 584, cited and chifly relied
upon by appellant, the defendant objected to the order giving time to
plead, duly excepted to same, filed his petition for removal as soon aft-
er complaint was filed as opportunity was offered.

Speaking to this distinetion, Associate Justice Walker, delivering the
opinion in the Hyde case, said: “At no stage of the case has the de-
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fendant been in fault. It has done all that it could to save its rights.
The law does not require the performance of the impossible. The ex-
tension of time was duly objected to and the defendant can lose noth-
ing by the adverse ruling of the Court allowing it,” ete.

On the present record the defendant, as stated, having acquiesced in
the order extending the time to plead, has been properly held to have
waived his right of removal and the judgment denying his application
must be

Affirmed.

Cited: Powell v. Assurance Soctety, 187 N.C. 597; Burton v. Smith,
191 N.C. 607; Butler v. Armour, 192 N.C. 515.

(52)

MECHANICS BANK AND TRUST COMPANY v. H. B. WHILDEN,
B. 8. JOHNSTON, TRUSTEE, ET AL.

(Filed 22 December, 1917.)

1. Evidence—-Depositions—Relevancy—Former Trial.

While depositions properly and regularly taken and introduced on a
former action between the same parties or those in privity therewith
may properly be introduced on the later trial under certain ecircum-
stances, their rejection will not be held for error unless it is made to
appear that the proposed evidence was relevant and reasonably calculat-
ed to have appreciable effect in the verdict.

2, Evidence—Declarations—Corroboration—Appeal and Error.
Declarations not admissible as substantive evidence under the rule
are properly rejected as corroborative of evidence excluded on the
trial when there is no substantive evidence of like effect.

3. Boundaries—Evidence—Declarations—Interest—Ante Litem Motam.,
Parol evidence of declarations as to the placing of the corner of private
lands of which the title is in digpute is allowed when made ante litem
motam by a declarant who was disinterested at the time and dead at
the time of trial; and in such case the lapse of time is not always con-
trolling.

4. Same—Remote Period-—Definite Corners.

Parol evidence of common reputation as to the placing of a corner,
on the question of private boundary, is admissible when shown to have
existed for a remote period and direct evidence of its origin is not
likely to be procurable; such reputation must always be shown to
have existed ente litem motam, and should attach itself to some muni-
ment of title, or natural object, or be fortified by testimony of occupa-
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tion and acquiescence tending to give the land some definite and fixed
location,

3. Same—State Grants.

Where both parties to the action claim lands by mesne conveyances
under separate grants from the State, and the controversy is made to
depend upon the location of the lands under the defendant’s grant, with
description, ‘“Beginning at a locus near the gap of the trail, between
Johnson’s and McManus’, and runs,” etc., and defendant insists the
locus was at “J,” while the plaintiff that it was at “0,” Held general
reputation as to the location of an indefinite tract of land, not shown
to have been at a remote period or ante lUtem motam, ete., is properly
excluded, and general reputation as to the location of the Johnston

" and McManus tracts and the trail between tending to show the corner
locus at “O” is competent, it appearing that the declarant was dead,
disinterested, and his declarations made ante Litem motam, the lapse
of time not considered controlling.

CrviL AcTION to recover land, tried before Ferguson, J., and a jury at
June Term, 1917, of GramaM.

Plaintiff claimed the land under and by virtue of Grant No.
7315, of date August 1885, covering the land, and introduced said
grant in evidence. Defendant, admitting possession, claimed the land

under Grant No. 3522, of date May 27, 1872, and introduced

(53 ) same evidence. It was admitted by defendant that plaintiff,

by proper mesne conveyances, could connect itself with its
grant introduced by it, and by plaintiff that defendants had a proper
paper title connecting them with their Grant No. 3522.

The controversy, then, was strictly on the true location of defend-
ant’s grant and whether same covered the land in dispute. The calls of
said grant are as follows: “Beginning at a locus near the gap of the
trail, between Johnston’s and McManus’, and runs N. 45 E. 127 poles
to a stake, then N. 80 E. 226 poles to a stake; thence 8. 10 W, 223
poles to a stake; thence S. 80 W. 226 poles to a stake; thence N. 320
poles to the beginning.”

Defendant insisted that the beginning corner of their grant, the
locus, was at a point marked “J” on the map, and so placed, the
course and calls of the grant covered the land.

Plaintiff contended that the locus, or beginning corner of defendant’s
arant, was not at “J,”” but at a point marked “0,” a mile away or near
that.

On issue submitted the jury rendered the following verdict:

“Have defendants located their grant (3522), and if so, at what
point is the beginning corner?” Answer: “N.”

Judgment for plaintiff and defendants excepted and appealed.
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J. N. Moody for plaintiff.
Bryson & Black, A. W. Horn, and R. C. Phillips for defendant.

Hoxg, J. We have carefully examined the record and find no rea-
son for disturbing the results of the trial. It was chiefly urged for
error that the court, on objection of plaintiff, excluded a disposition,
offered by defendant, of William Williams taken in a former suit be-
tween these parties other than Fred S. Johnston, the record of such suit
having been first introduced, showing that the cause involved prac-
tically the same issue as that now presented, and on proof ultra that
the deponent was now 84 or 85 years of age, very feeble, and resident
in the State of Tennessee,

So far as the subject-matter of the two actions are concerned and the
identity of the issues involved, we incline to the opinion that the dep-
osition could have very well been received in evidence, in accord
with the principle expressed and approved in the recent and well-con-
sidered case of Hartis v. Electric Ry., 162 N,C. 236, opinion by As-
sociate Justice Allen, a position that should undoubtedly prevail in
case the new party, Fred S. Johnston, has acquired and holds his
interest in privity with the former action, a fact that is very prob-

ably true. Settee v. Electric Railway, 171 N.C. 440; Cooper
(54) v. R. R, 170 N.C. 490; Bryan v. Malloy, 90 N.C. 509.

The exception, however, is not available to defendant on the
present record, for the reason that it nowhere appears either that the
deposition was introduced on the former trial or that it was sufficient-
ly regular in the way of notice or otherwise to justify its admission,
and, further, it is nowhere shown by suggestion or otherwise that the
contents of the deposition were material to the inquiry. Waiving the
question of any irregularity of the deposition, as the objection was
not made on that ground, it has been uniformly held with us that, in
order for the rejection of evidence to constitute reversible error it
must appear that the proposed evidence was relevant and was reason-
ably calculated to have appreciable effect on the decision of the issue.
Goins v. Training School, 169 N.C. 736.

The objection to the declarations of this deponent and other persons
as to the placing of a disputed corner fails with the exclusion of the
deposition. It appearing that the declarant is now alive, his statements
are not admissible as substantive evidence under the requirements for
the reception of hearsay evidence of this character. They could only,
therefore, be received in corroboration of his testimony, and this hav-
ing been excluded, the exception is disallowed. We do not understand
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that the learned and careful counsel insist on this objection if the dep-
osition has been properly excluded.

Defendants, further, object to the exclusion of two questions on-gen-
eral reputation, as follows:

a. “Is there a general reputation in that country as to what tract of
land covers the sawmill branch country?”

b. “Is there a general reputation in that country as to what tract of
land the locus at J is the corner of?”

We have repeatedly held that declarations and common reputation,
under some circumstances, are competent in this State on questions of
private boundary. Sullivan v. Blount, 165 N.C. 7; Lamb v. Copeland,
158 N.C. 136; Bland v. Beasley, 140 N.C. 628; Hemphill v. Hemphill,
138 N.C. 504; Yow v. Hamilton, 136 N.C. 357.

The conditions for the rcception of such evidence of either kind
are given in Lamb v. Copeland, supra, as follows: “Parol evidence of
declarations as to the placing of the corner of private lands of which
the title is in dispute is allowed when made ante litem motam by a
declarant who was disinterested at the time and dead at the time of
the trial; and in such ease the lapse of time is not always controlling.

“Parol evidence of common reputation as to the plaecing of a corner
on the question of private boundary is also admissible in this State
when the same is shown to have existed from a remote period
and direct evidence of its origin is not likely to be procurable. (55)
Such reputation must always be shown to have existed ante
iitem motam, and should attach itself to some monument of boundary,
or natural object, or be fortified by testimony of occupation and ac-
quiescence tending to give the land some definite and fixed location.”

In further elicidation of the requirement that evidence of common
reputation must give itself some fixed and definite placing, the Court,
in Bland v. Beasley, supra, at p. 632, quotes from Menderhall v. Cas-
sels, 20 N.C. 43, as follows:

“Tn a country recently and of course thinly settled, and where the
monumnents of boundary are neither so extensively known nor so per-
manent in their nature as in the country of our ancestors, we have
from necessity departed somewhat from the English rule as to tradi-
tionary evidence. We receive it in regard to private boundaries, but
we require that it should either have something more definite to which
it can adhere, or that it should be supported by proof of correspond-
ing enjoyment and acquiescence. A tree, line, or water course may be
shown to have been pointed out by persons of a bygone generation
as the true line or water course called for in an old deed or grant. A
field, house, meadow, or wood may be shown to have been reputed
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the property of a particular man or family, and to have been claim-
ed, enjoyed, and occupied as such. But a mere report, unfortified by
evidence of enjoyment or acquiescence, that a man’s paper-title covers
certain territory is too slight and unsatisfactory to warrant a rational
and conscientious person in making it the basis of a decision affecting
important rights of his fellow men, and thercfore, as far as we are
advised, has never been received as competent testimony.”

Applying these principles, if it be conceded that these questions suf-
ficiently comply with the requirement that the common reputation
sought for should fix itself on some definite placing, they altogether
fail as to the additional requirement that such reputation, to be ad-
missible, must be shown to have had its origin at a remote period or
that it arose even ante litem motam; this last being always essential.

Again, it was objected that the witness Crisp, testifying for plaintiff,
was allowed to give the declarations of Frank Cooper, deceased, as to
the location of the McManus place and the Johnston place and as to
the location of the trail between the Johnston and MeManus places, his
answer tending to support plaintiff’s position that the beginning corner
of defendant’s grant was at “0,” ete., and did not cover the land in dis-
pute. All the conditions required by the authorities for the reception
of such evidence were present here. This trail being a locative call in
defendant’s grant, it appeared that the declarant was dead, disinterest-

ed, and that his declarations were made ante litem motam and,
(56) asshown in Lamb’s case, supra, this being the relevant declara-

tion of a deceased witness as to the location of a specified call
of the grant; the lapse of time is not, as in case of common reputation,
always considered controlling.

So far as we can see, the remaining exceptions are without merit, and
on the record, we are of opinion that the judgment below should be
affirmed.

No error.

Cited: Tripp v. Lattle, 186 N.C. 218.
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H. A, MILLARD v. J. L. SMATHERS.
(Filed 22 December, 1917.)

1. Boundaries——Deeds and Conveyances—Intent-—Interpretation—Eject-
ment.

The intent of the parties in a deed to land as to its boundaries, as
expressed in the entire instrument, should be given effect, and in ascer-
taining such intent, that which is definite and specific shall prevail
over that which is uncertain, and in case of conflicting descriptions
that cannot be reconciled, the courts will adopt that construction which
best comports with the manifest intention of the parties and the sur-
rounding circumstances of the case at the time the instrument was
executed.

2. Same-—Calls—Straight Lines.

None of the calls in a deed to lands shall be disregarded when they
can be fulfilled by any reasonable way of running the lines, and this
requirement will be defeated only when it is necessary to give effect
to the intention of the parties as expressed in the instrument, justify-
ing, in proper instances, a departure from a straight line called for
between two established calls and requiring at times the running of
two or more lines instead of one,

8. Same—Fixed Corners—Line Deflected.

When the call in a deed to lands is along a recognized line to a known
or established corner, and the line does not go to such corner, the
usual rule of location is to run the line of the description as far as it
will go, or to the nearest point to the corner called for and thence a
direct line to the corner.

4. Deeds and Conveyances—Tenants in Common-—Plats—Interpretation—
Intent.

‘Where lands are divided by tenants in common, according to a sur-
vey, by executing deeds for the separate parcels, referring to each
other and also to a common plat, accordingly made, for a more par-
ticular description of the property, such deeds should be construed
together and with the plat referred to, in ascertaining the intent and
meaning of the parties.

5. Same — Boundaries — Fixed Corners — Buildings — Deflected Lines —
Ejectment.

Where the location of the true divisional line between adjoining city
Jots is in dispute between parties who formerly held the lands in com-
mon and it appears that they have interchanged deeds to their respec-
tive lots, aceording to a plat made by a surveyor for this purpose, and
have referred to this plat in the deeds, for boundaries, etc., and that
on the plaintiff’s lot was a brick building mentioned in his deed which
ran back from the street 100 feet of the given distance of 110 feet,
and admitted corner being the corner of this bunilding on the street,
and there is nothing on the face of the deeds which gives or purports
to give the width of the plaintiff’s lot in the rear, or deflnite direction
of the line, but the plat referred to places the further point as 18 feet
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from an alley which would cut off 3 feet from the corner of the bulld-
ing in the rear; Held, the building is considered as a part of the land
conveyed, and the line in question should be run from the recognized
corner at the street, taking the line of the building to the nearest point
opposite the rear corner, according to the plat, 16 feet from the alley,
and thence directly to the rear corner.

ActioN or EypcrMENT, tried before Shaw, J., and a jury at April-
May Term, 1917, of BuncoMBE.
(57)  On the trial it. appeared that the six children, devisees and
heirs at law of James Thomas, deceased, owned a certain busi-
ness block in the city of Asheville, bounded on the north by Walnut
Street and on the east by North Main Street (now called Broadway),
and desiring to make partition of same by deeds, inter paries, had
the lot surveyed and platted by B. M. Lee, an official surveyor for
the city, and interchanged deeds for the separate pareels of date 28
December, 1897, and thereafter said heirs entered into the enjoyment
of their respective portions and they and their grantees have since
so occupied and possessed the same. That the plat in question re-
ferred to in each and all of the deeds “for a more particular descrip-
tion of the property,” is set forth in the record, as follows:

That the lot on said plat designated as Lot E was assigned and
conveyed to Mrs. Carlisle, one of the tenants in common, and has
since been acquired by plaintiff; that designated on the plat as Lot
D was assigned and conveyed to Mrs. Currie, another of the heirs at
law, and at the time of partition had there was a brick store on Lot
D filling the frontage on Main Street and running back 100 feet of
the 110 feet depth of the lot, and that this store has, since partition,
been continuously occupied and owned by Mrs. Currie and those claim-
ing under her; that the description of Lot E appearing in the parti-
tion deeds is as follows:

“That certain lot of land with a small frame store thereon situated
on the western side of Main Street, south of Walnut Street, designated
as Lot ‘E’ on B. M. Lee’s plat of the Thomas property, dated 26 No-
vember 1897, attached to and recorded with a certain deed of even
date herewith from said William D. Thomas and also to said Gabrielle
T. Pearson; said lot commencing on the western line of Main Street
eighty-one 5-10 feet (81.5) south of Walnut Street, running thence

southwardly along the western line of Main Street and front-
(58 ) ing thereon seventeen 67-100 (17.67) feet and running back
between lines almost parallel, slightly oblique to Main Street,
and along the southern line of an alley between lots ‘E’ and ‘E’ one
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‘hundred and ten feet (110) to an open court in the rear as shown by
said plat, to which reference is hereby especially made for a more
particular description of said lot.”

That the deseription of Lot D as it appears in the partition deed
is as follows: “A certain lot of land with a brick store thereon, now
designated at No. 34, North Main Street, situated on the western side
of Main Street, south of Walnut Street, said lot commencing at a point
n the western line of Main Street 99.17 feet south of Walnut Street,
running thence southwestwardly along the southern line of Main
Street and fronting thereon twenty-five feet and running back be-
tween parallel lines slightly oblique to Main Street, one hundred
and ten feet to an open court in the rear, being designated as Lot
‘D’ on the plat made by B. M. Lee, dated 26 November 1897, attached
to and to be recorded with a certain deed of even date herewith
from said W. D. Thomas, ef al., to said Gabrielle T. Pearson, to
which plat reference is hereby specifically made for a more particu-
lar description of said lot.”

The plat in question disclosed that Lot E was just south of an alley
and purported to have a frontage on Main Street of 17.67 feet and on
an open court in the rear of 16 feet, and there was no dispute between
the parties as to the corners or frontage on Main Street, the dispute
arising as to the correct location of the divisional line from the Main
Street corner back to proper corner on the open court on the rear of
the property.

Plaintiff having acquired the title to Lot E, ascertained that by
runningithe divisional line straight from his corner on Main Street
to a pofnt 16 feet, from the alley, the rear portion of defendant’s
store was' 3 feet and 8 inches over such line, and for this he brings
suit,

On denial of plaintiff’s claim, the following verdict was rendered:

1. Is the plaintiff the owner of the land described in the complaint?
Answer: “Yes, all of it excepting that part of it covered by the brick
store claimred by the defendant and indicated on the plat attached
marked ‘Exhibit X-Y. The Court’s Plat. Thos. J. Shaw, Judge,’ by
the small letters a, b, and ¢.”

2. Is the defendant in the wrongful possession of said lands or any
portion thereof Answer: “No.”

3. What damage, if any, is the plaintiff entitled to recover of the
defendant, Answer: “Nothing.”

The Court being of opinion that, if the jury believed the evidence,
the issues should be so answered. There was judgment according to
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the verdiet, and plaintiff excepted and appealed, assigning for
(59} error that he should recover all of the lot to the line contended

for by him, running straight to a point 16 feet south of the
alley, and defendant appealed, assigning for error that he should be
held to own all of the store and all of the open court back of the
store and which would be covered by an extension of the store line
to the rear of the lot.
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Merrimon, Adams & Johnston for plaintiff.
George H. Smathers for defendant.

Hoxg, J. These deeds, executed by the parties at the same
time and for a common purpose, referring to each other and (60)
also to a common plat for a more particular description of
the property, should be construed together in ascertaining the in-
tent and meaning of the parties as expressed in the instruments and
the plat annexed thereto. Gudger v. White, 141 N.C. 507.

Considering the case in that aspect and recurring to certain recog-
nized principles in our law of boundary, it has been held:

1. “That the intent of the parties as expressed in the entire instru-
ment must be supported and, in ascertaining such intent, that which
is definite and specific shall prevail over that which is uncertain, and,
in case of conflicting descriptions that cannot be reconciled, the courts
will adopt that construction which best comports with the manifest
intention of the parties and the surrounding circumstances of the case
at the time the instruments are executed.” Ferguson v. Twisdale,
137 N.C. 414; Shaffer v. Hahn, 111 N.C. 1; Campbell v. McArthur,
9 N.C. 33.

2. That none of the calls of the deed shall be disregarded when they
can be fulfilled by any reasonable way of running the lines, which
will be defeated only when necessary to give effect to the intent
of the parties as expressed in the instrument. Power Co. v. Savage,
170 N.C. 625-629; Bowen v. Lumber Co., 153 N.C. 366; Clark v.
Wagner, 76 N.C. 463; Long v. Long, 73 N.C. 370. A position that has
been, not infrequently, extended to justify a departure from a straight
line - between two established points and, at times, requiring that
two or more lines be run instead of one.

3. That when a call of the deed is along a recognized line to a
known or established corner and the line does not go to such corner,
the usual rule of location is to run the line of the description as far
as it will go or to the nearest point to the corner called for, and thence
a direct line to the corner. Boyden v. Hagaman, 169 N.C. 199; Shultz
v. Young, 25 N.C. 385.

Considering the record in view of these principles, it will appear that
there has been no reversible error committed in any way the present
case has been determined and certainly none that gives the plaintiff
any just ground of complaint. A devise or deed for a house or store
has been held to pass the land on which the same is situate, and such
a building is frequently regarded as a monument of boundary suf-
ficient at times to control course and distance. Wise v. Burton, 73

3—175
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Cal.,, 166-170; Bacon v. Bowdoin, 39 Mass., 401; Common.Council

v. State, 5 Ind., 334; McMillan v. Solomon, 42 Ala. 654; 2
(61} Dwelin on Deeds, sec. 863, And, from a perusal of the deeds

and plat and facts in evidence, it is perfectly manifest that it
was the intent and meaning of these parties, as expressed in the in-
struments, that the holder of Lot D should have the store :that was
situate thereon: a substantial brick building; then erected, occupied
as & business site before and since without let or hinderance, it
would require very specific and definite description ultra to justify
an interpretation that would require the parties engaged in a division
of this property for their mutual advantage to shave off three feet and
eight inches from the rear of the store and give it to the holder of
the adjoining lot, and so far from having any sufficient description for
such purpose appearing in the deeds or plat, the language of the in-
strument " directly appertaining to the divisional line between the
lots is very indefinite, In that of plaintiff the call is from the re-
cognized corner on Main Street “back between lines almost parallel,
slightly oblique, to Main Street and along the southern side of an
alley between Lots E and F, 110 feet to an open court in the rear,
as shown by the plat.” And that of defendant: “From the corners on
Main Street back between parallel lines, slightly oblique, to Main
Street, 110 feet to an open court in the rear, designated as Lot D
on the plat.”

It will be noted that the course of the divisional lines is not given,
and there is nothing on the face of the deeds themselves which gives
or purports to give the width of plaintiff’s lot at the rear. The plat,
however, “which, as shown in above copy, has become very much
blurred and indistinet from time and use,” gives this rear width as
16 feet. True, the surveyor testified that he did not measure this,
and only put it down from an estimate by taking off other distances
called for, but, taking the plat as affording data for the description,
the certain definite calls of these deeds and plat by which this division-
al line should be determined are the store, as far as it extends, and
the next established point is the point in the rear 16 feet from the
alley, lying north of the plaintiff’s lot. Taking these two calls as the
more definite data and applying the rules heretofore stated, the di-
visional line in question should properly run: Beginning at the recog-
nized corner on Main Street, run the line of the Brick store building
to the nearest point opposite the rear corner, 16 feet from the alley
and thence directly to the rear corner.

This is in accordance with the ruling of his Honor below, and, in
our opinion, his decision should be affirmed in both appeals.
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There is nothing in either Loan Association v. Bethel, 120 N.C. 344,
or in Davidson v. Arledge, 88 N.C. 326, that in any way conflicts with
these positions. In both of these cases, there was a full, accurate de-
scription of the boundaries, by course and distance, in the one case,
and by this record a reference to the lot as designated on the plat of
the town in which a full description appeared, and it was held
that these being the more definite descriptions, the same should (62)
prevail. There is decided intimation in the Arledge case that
but for the very definite and particular description referred to, the
boundaries of the lot, as determined by actual use and occupation,
should be adopted. As we have endeavored to show, in reference to
the divisional line, the description is not specific and these other
and more definite data have been followed.

There is no error in either appeal, and the judgment of the lower
court is affirmed.

No error.

Cited: Brown v. Smathers, 188 N.C. 176; Martin v. Bundy, 212 N.C.
445,

CITIZENS BANK v. MURRAY ET AL.
(Filed 22 December, 1917.)

1. Wills—Estates—Contingent Remainders—Intent.
‘“Where an estate by will is limited over on a contingency and no time
is fixed for the contingency to occur, the time of the testator’s death
will be adopted unless a contrary intent appears from the terms of
the 'Will,_ ete.

2, Same—Event—First Taker.

Where an estate by will is limited over on the “death of the first
,taker "without issue,” these words, without more, will be given their
primary and natural significance and effect the estate with a contin-

© geney during the entire life of the first taker, unless there be a con-
trary intent appearing from a proper interpretation of the instrument,

3. Same——Interpretation.

"Both of the positions are subject to the confrolling principle that the
intent of the testator, as expressed by the terms of the will, must be
given ‘effect unless in violation of law; and when it appears from a
perusal of the will and the circumstances relevant to its proper inter-
pretation, that a duferent time was intended, such time must always
prevail.
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4 Wills'— Amblgmty—hltelpretatlon—lntent——Estates——Early Vesting—
Object of Testator's Bounty.

. Where ambiguity occurs in the terms of a w1ll permitting construc-
tlon, the courts, in its interpretation, will favor that which makes for
the early vesting of estates, and the first taker is ordinarily to be con-

* gidered as the primary object of the testator’s bounty.

5. Same—Contingent Remainders.

A testator leaving a will disposing of a large estate in real and per-
sonal property, chiefly the latter, and with large lumber interests, after
bequeathing certain legacies to others, enjoined upon his son, his only

.- child, to help his executor in the management of the property and
stated that he, to whom the rest of the property was devised and be-
queathed, would “naturally fall heir to everything outside of the an-

“nuities, and should he not marry or even marry and have no issue,
then one-half of what he is worth goes to the three children of M. in
fee”; Held, the son was the primary object of the testator’s bounty,
and, under the circumstances, the event to determine his absolute
ownership of the property was that of his marriage and having living
child or children thereof. Buchanan v. Buchanon, 9% N.C. 308, cited
and distinguished.

C1viL ACTION to obtain construction of a will, heard before Lane, J.,

at April Term, 1917, of BuNcoMmBE.
On the hearing it was made to appear that George A. Mur-
(63 ) ray had died resident in said county, leaving a last will and
testament composed of an original and two codicils thereto,
disposing of a large estate consisting of real and personal property,
chiefly the latter, and appointing plaintiff bank executor. Certain con-
troversies having arisen as to the meaning of said will and codicils,
the present proceedings were instituted to obtain an authoritative con-
struction of same, all of the parties in interest having been made de-
fendants.

The said will made provision for the payment of various legacies
and annuities, among others, one of $10,000 to W. H. Murray, his son
and heir, and an annuity of $600 per annum for his life. Another
legacy of 81,000 is given to his brother, J. B. Murrell, of Rogersville,
Tenn., and others of $2,000 each to the three children of said brother,
to be paid after the death of the testator’s sister, and an annuity of
$300 for life after the death of an aunt, Mrs. Hutchinson. Having
made these preliminary bequests and others, as stated, on matters
more directly relevant, the will and first codicil are as follows:

“It is my will and desire that upon the death of any of the an-
nuitants hereinbefore mentioned that such annuities shall be paid to
the surviving annuitants, except in those cases where it has otherwise
been hereinbefore provided. And upon the death of all the annuitants
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then it is my will and desire that all my property shall go to my son,
W. H. Murray, his heirs, executors or administrators.

“It may be that after my estate is put in shape and after paying
the above bequests that the annuities can be increased, in which case
all annuities are to be increased pro rata aeccordingly.

“T prefer that my stock in the Citizens Bank and the Citizens Lum-
ber Company be held intact by my executor, and that the dividends
be collected and used in the payment of the above mentioned bequests
and annuities as long as the same continue to pay good dividends.

“It is my will and desire that J. E. Fulgham be employed by my
executor to cooperate with my son, W, H. Murray, in closing up my
lumber business, and to aid my executor in the sale of my Wesser
Creek lands in Swain County, N. C., and my timber lands at Lone
Star, 8. C,, or any other timber or timber lands that I may own,
and that my son, W. H. Murray, and Mr. Fulgham shall be paid a
reasonable compensation for their services in doing said work, or at
least. that said Fulgham shall be employed to aid in closing
out said lumber business and in the sale of said timber and ( 64)
timber lands so long as he and my said executor and my son,

W. H. Murray, can agrec.

“As a part of my assets consist of notes secured by real estate, and
as it will necessarily be many years, on account of the numerous an-
nuitants, before my estate can be wound up, it is my will and desire
that my executor shall collect so much money as will be necessary to
meet the payments of the bequests and annuities herein provided for
and shall sell and dispose of my real estate and personal property
as it may deem advisable to do so, and after paying the bequests and
annuities aforesaid then reinvest the funds by taking notes secured
by real estate or discount good notes secured by real estate worth
double ‘the amount of the loan, or invest the same in unquestionably
good interest-paying bonds or other good securities, but the loans
or paper secured by deed in trust on good real estate as above are
preferred. I request my son, W. H. Murray, and enjoin upon him the
duty of cooperating with my executor in looking after and preserv-
ing my estate, which ultimately goes to him and his heirs after the
falling in of the annuities, and to see that the provisions of my will
are fully carried out.

“I hereby nominate, constitute, and appoint the Citizen’s Bank of
Asheville, N. C., as executor of this my last will and testament, here-
by revoking all former wills and testaments.

“Codicil to my last will now in my private box at Citizen’s Bank-—
copy in right-hand drawer of my desk in envelope marked Mrs. A. M.
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Ross. In the above mentioned will Veda Merrimon McFatridge, 122
W. 80th St., Indianapolis, was made an.heir to the extent of $240 per
year—$20 per month—I wish to increase that to $30 or $360 per year,
to be paidi-to her her natural life.

“My son Will naturally falls heir to everything outside of the an-
nuities—should he not marry—or even marry and have no issue, then
one-half of what he is worth goes to the three children of J. B. Mur-
rell in fee. .

“The household furniture is to be divided between my sister, Mrs.
Ross, and Will Murray, my son, and especially is the matter of leav-
ing to and for my sister’s use any and sufficient funds to keep her in
comfort and plenty the rest of her life, the estate which is worth near
one hundred thousand dollars, should be ample for all these.

“The one ‘thousand paid-up insurance policy in New York Life
shall go to' my brother, J. B. Murrell, in addition to the other thousand
left-him; and my old Aunt Nattie N. must never want for anything.

“I want the people mentioned to get the benefit of the money, and 1
ask and request Will Murray to carry out and see carried out to the

best of his ability my wishes. '
(65) “Get J. E. Fulgham to help close out lumber and timber
business; he should be paid well for this.”

The second codicil i in no way material to the enquiry.

It was further made to appear that, since the death of G. A; Murray,
hig son and heir has married and had issue born alive of said marriage,
which issue is still living.

Upon - this: statement, one and chief of the questions presented is
whether, under the second clause of the codicil, the interest bequeathed
and devised to W. H. Murray became absolute on his marriage and the
birth of issue, or is same affected with a contingency in favor of the
children of J. B. Murrell as to one-half of the estate until the decease
of W. H. Murray, the first taker, without issue surviving. The court
being of the opinion that-the estate of W. H. Murray, on his marriage
and birth of issue, became absolute, entered judgment so construing
the will, and the children of J. B. Murrell, nephews and nieces of the
testator; excepted and appealed.

J. D. Murphey and Garland A. Thomasson for appellants.
R.M. Wells and J. E. Swain for W. H. Murray, appellee.

Hoxkg, J., after stating the case: From the facts stated in the record
and on the argument, it appears that all matters of controversy grow-
ing out of the will of the testator have been satisfactorily adjusted
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except the one question whether, under the codicil and the facts and
circumstances properly relevant to its construction, the estate of W.
H. Murray became absolute on his marriage and the blrth of issue
of the marriage, which issue is still living,

Subject to the position that the intent and purpose of the testator,
as expression in his will, shall always prevail except when the same
is in violation of law, it is a recognized rule of interpretation with us
that when an estate by will is limited over on a contingency and no
time is fixed for the contingeney to occur, the time of the testator’s
death will be adopted, unless it appears from the terms of the will
that some intervening time is indicated between such death and that
of the first taker. Bank v. Johnson, 168 N.C. 304; Dunn v. Hines, 164
N.C. 113; Galloway v. Carter, 100 N.C. 111; Price v. Johnston, 90
N.C. 593; Vass v. Freeman, 56 N.C. 221; Cox v. Hall, 37 N.C. 121.

Our decisions further hold that in case of ambiguity in the terms
of the will, permitting construction, the courts will favor the inter-
pretation which makes for the early vesting of estates and that the
first taker is ordinarily to be considered as the primary object of the
testator’s bounty, a position more insistent when such first taker is
his child and heir at law. These rules are very convincingly stated by
Associate Justice Walker in the recent case of Dunn v, Hines,
supra, a case very similar to the one before us, and this and {66)
others of like import are in support of his Honor’s ruling that,
under the terms of the codicil, the estate of W. H. Murray, the only
child and-heir at law of the testator and the chief beneficiary of his
will, -beécame absolute on his marriage and the birth of living issue.

True, as defendant contends, it has been held that the courts may
supply words in a will when its terms are ambiguous and the context
and the facts and circumstances relevant to its interpretation show
that this was the testator’s meaning and purpose, the case cited by
appellant, Blum v. Gzllett 208 TIL,, 473 being in illustration of the
principle.

It is true also that it is now held with us that where by will an es-
tate is limited over on the contingency of a dying without issue, the
contingency will usually be given its natural meaning and affect the
estate till the time of the death of the first taker. See Buchanan v.
Buchanan, 99 N.C, 308, and many other cases. But neither position
can be allowed to prevail in the present case, where the testator has
in express terms willed that the half of the estate shall go over in
case his son fails to marry and have issue, thus fixing the marriage
and birth of issue as the time when the son’s estate shall become
absolute. To uphold the contruction insisted on by appellants,'it would
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be necessary to add the words “which issue shall survive him.” Not
only do these words not appear in the will, but there is nothing any-
where in 1t to indicate that the testator had any such desire or purpose.
On the contrary, the will throughout shows an effectionate confidence
in his son and his desire and intent that he should be the chief bene-
ficlary of his bounty. The very clause in question begins with the
statement: “That my son will naturally fall heir to everything out-
side of the annuities.” And while he might naturally be willing to
affect the half of the estate with a contingency in favoer of his broth-
er’s children while his son was single, it is entirely unreasonable to
suppose, in the face of this will, that when his son married and had
the responsibility of a wife and children, that it was the testator’s
intent to hamper half of his estate with a condition of this character
till his death. It is not so expressed in the will, and there is nothing
in the record to justify the Court in adding to the codicil the words
required to effect such a purpose.

"We regard the case of Dunn v. Hines as decisive of the present ap-
peal, and the judgment of him Honor below must be affirmed.

Affirmed.

Cited: S.c. 528; Sharpe v. Brown, 177 N.C. 297; Goode v. Hearne,
180 N.C. 477; Williams v. Hicks, 182 N.C. 113; Dupree v. Daught-
ridge, 188 N.C. 196; Westfeldt v. Reynolds, 191 N.C. 806; Yarn Co.
v. Dewstoe, 192 N.C, 124; Walker v. Trollinger, 192 N.C. 748; Paul
v, Paul, 199 N.C. 524; Weill v. Weill, 212 N.C. 766; Rigsbee v. Rigs-
bee, 215 N.C, 759; Trust Company v. Miller, 223 NC 4: House v.
House, 231 N.C. 220

P. A. WIGGINS v. R. ROGERS.
(Filed 22 November, 1917.)

1. Boundaries—Surveys—Evidence.

Evidence that the parties had for many years before the action
recognized a line between their adjoining ldnds, made by & surveyor,
as the true line thereof, is competent as to the location of the true
line in dispute, and its exclusion is reversible error.

2, Evidence — Boundaries — Public Records — Copies — Notations—State
Lands-—Official Surveys.

A duly certified copy made by the Secretary of State of records ‘and

maps of an official survey of lands formerly owned by the State, is

competent evidence in an action involving the dividing line of adjoin-
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ing lands, when relevant, but it must be confined to the contents of
the records and maps themselves, as they therein appear; and nota-
tions thereon based on the returns of the surveyor, as to the date of
survey, does fall within the meaning of the law, and should be ex-
cluded.

CiviL ACTION, tried at September Term, 1917, of GraHAM.

The action was brought to recover a parcel of land the own-
ership of which depended on the true location of the dividing (67)
line between the parties who were adjoining proprietors. The
jury returned a verdiet for the defendant, and plaintiff appealed from
the judgment entered thereon.

Bryson & Black and R. L. Phillips for plaintiff.
J. N. Moody and T. M. Jenkins for defendant.

WaLkER, J. The exceptions were all taken to the adimission or ex-
clusion of evidence. It will be necessary to consider only two or three
of them.

1. Plaintiff proposed to show that the line had been run some years
before the time of the trial by Posey Hyde, and that the respective
owners had recognized it as the line of division between them for
many years. This evidence was excluded by the Court, but we think
it was competent, not to change the boundaries of the land (David-
son v. Arledge, 97 N.C. 172), or, in other words, to show that the
parties had orally agreed upon a line different from the true line, but
as some evidence to prove where was the true line. Haddock v. Leary,
148 N.C. 878; Barfield v. Hill, 163 N.C. 262, 267. It was also relevant
to show the character and extent of the possession of the parties. Fol-
lowing this rule, as stated in these cases, we must hold that there was
error in excluding the evidence. We do not think the evidence was ir-
relevant, as claimed by the defendant. It may not prove very much,
but it proves something which the jury should consider in this very
close question as to boundary. The conduct of the parties with
respect to a certain line, as being the dividing line between their ( 68 )
lands, is surely some proof of their true location.

2. The defendant offered in evidence a map of “the Cherokee Coun-
ty, North Carolina, survey.” It was admitted that this map was prop-
erly certified from the office of the Secretary of State, and no objec-
tion was taken to the map itself, as being a correct copy. But defend-
ant proposed to prove the date of the actual surveys of tracts number-
ed 33 and 36, upon which the record of the surveys was based, by a
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certificate of the date made by the Secretary of State to-the effect
that the surveys were made in the year 1837, as “drawn from. the
returns of deputy surveyors by R. Deever, P. R. 8., 8. R.” The map
was competent evidence, but a certificate as to the date of a survey,
which appears upon the returns of the surveyor or deputy surveyor,
is not competent to prove what was the date. The returns, if in his
office, must themselves disclose their contents, and while the Secretary
may certify to copies of documents filed in his office, under the law
he cannot certify, independently and apart from the writing; to mat-
ter appearing on those papers.

The objections to this kind of evidence was well stated by Justice
Montgomery in S. v. Champion, 116 N.C. 987, as follows: “This cer-
tificate was offered as some evidence to show that the defendant was
not, worth as much as he justified for on 19 Oectober, 1891. The de-
fendant objected to its introduction because it did not purport to be
a copy of the tax rccord certified as required by law to be received
in evidence. We think the objection was well taken and: that his
Honor ought not to have overruled it. Section 1342 of The Code pro-
vides that ‘Copies of all official bonds, writing, papers, or documents
recorded or filed as records in any court or public office shall ‘be as
competent evidence as the original when certified by the keeper of
such records or writings under the seal of his office, when there: is
such seal, or under his hand when there is no such seal, unless the
Court, shall order the production of the original.” A copy is a tran-
seript of the original—a writing exactly like another writing. The
certificates used in -evidence did not purport to be a copy in this
sense. If such statements, as this certificate, were allowed to be used
as evidence in courts of law, as copics, there would be danger that the
interpretations and conclusions of the officers in charge of ‘records
would often be used in evidence instead of the exact words and figures
of the original entries. The record is the evidence and must speak
for itself, and the certificate of the register’s office is only evidence
of the eorrectness of the record.” :

“This power of an officer who is the keeper of certain public records
to certify copies is confined to a certification of their contents as they

appear by the records themselves, and the records must, there-
(69 ) fore, be so certified, for he has no authority, under the law, to

certify to the substance of them, nor that any particular fact,
as a date, appears on them. The exercise of such an authority, which
is not conferred by the law, would be fraught with great danger.

There are other questions raised by the appeal which are worthy of
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serious consideration, but as those we have considered must result in
a new trial, we need proceed no further with the discussion.
New trial.

Cited: Woodard v. Harrell, 191 N.C. 198; Dantel v. Power Co.,
204 N.C. 277; Midgett v. Nelson, 212 N.C. 43.

NAPOLEON B. BELK, BY His TESTAMENTARY GUARDIAN AND NEXT FRIEND,
R. R. BELK, v, A. H. A, BELK.

(Filed 22 December, 1917.)

1. Deeds and Conveyances—Registration—Evidence—Presumptions—Bur-
den of Proof—=Statutes. ’

The registration of a deed to lands, regular as to probate, is only pre-
sumptive evidence of its due execution; and where its validity as to
execution is contested with supporting evidence, and the locus in quo
claimed under a subsequently registered deed from the same grantor,
the registration of the prior deed is only such evidence of its due execu-
tion as will take the case to the jury, with the burden of proof on the
plaintiff alleging its invalidity and the presumption of its due execu-
tion in his favor.

2, Evidence—Impeachment.

Questions asked for the purpose of impeaching a witness or showing
his bias are more broadly admitted than substantive evidence, but when
irrelevant and harmful they should be excluded.

3. Appeal and Error—Favorable Error.

Appellant cannot complain of errors, if any, made by the trial judge
in his favor in the charge to the jury.

4. Deeds and Conveyances — Fraud—Execution—Evidence—Tax Lists—
Impecunious Grantee.

Evidence of the impecunious condition of the grantee in a deed to
jands, and that, therefore, he had no money to pay the recited consider-
ation, ig properly admitted with other evidence as competent to show
fraud in its execution, as also the tax lists tending to show that the
grantee did not own the lands.

5. Evidence—Consistent Statements—Corroboration.
Consistent previous statements of a witness are competent in cor-
roboration of his testimony on the stand.
6. Appeal and Error—Issues—Answers—Harmless Error,
Where the answers by the jury to other issues renders immaterial the
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submission of one of them, its submission will be considered on appeal
as harmless, if erroneous. .

BrownN, J., concurs in resulf.

CiviL AcTiON, tried before Long, J., and a jury, at August Term,

1917, of Union.
Plaintiff sued for the recovery of his interest in a tract of
(70 ) land containing 484 acres, alleged to have been conveyed by
deed dated 4 January 1857, of Calvin Laney to plaintiff’s
mother, Parmelia J. Belk, and her children, namely, Napoleon B.
Belk, Altha H. Belk, and Phredo R. Belk, as tenant’s in common.
This deed was probated and registered on 25 September 1880. On 15
December 1865, Calvin Laney conveyed by deed to the defendant
A. H. A. Belk 207 acres of land, which included within its boundaries
97 acres of the land before conveyed by him to Parmelia J. Belk and
her children. This deed was registered in 1875. i

The defendant denied, in his answer, that Calvin Laney had ever
executed a deed for the 484 acres to Parmelia J. Belk and her children,
and averred that the alleged deed under which plaintiff claimed an in-
terest in.the land was a forgery, or at least was never executed by
Calvin Laney, and upon this allegation andi denial the first issue was
based.

One of the principle questions relates to the burden of proof. The
plaintiff contended that the probate and registration of the deed of
1857 raised a presumption of its due execution, which cast the bur-
den on the defendant to show that it was not so executed, or that Cal-
vin Laney’s signature to it is a forgery. The defendant contends that
the burden of proof throughout the trial was upon the plaintiff as the
registration of the deed only made out a prima facte case for the plain-
tiff as to its execution and genuineness, but did not shift the burden
to-the defendant.

The Court charged the jury at the outset that the burden of proof
was upon the plaintiff, and he must satisfy them by the greater weight
of the evidence that the deed was executed as alleged, but that when he
introduced the deed of 1857 in evidence and showed by the record that
it was duly probated and registered, the law raised a presumption of its
due execution on the day of its date and of the intention of the grantor
to transfer the title to the grantees, “And you are instructed that the
burden of proof rests upon the defendant in that state of the case to
satisfy you by the greater weight of the evidence that the said deed was
not executed and delivered by Calvin Laney, and unless the defendant
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has so satisfied you by the greater weight of the evidence, you should
answer the first issue “Yes.” ”

The judge then recited the evidence bearing upon the questlon as to
the execution of the deed, and then proceded as follows: “When the
defendant alleges that the paper-writing is a forged instrument, the
burden is upon him to show it by the greater weight of the
evidence. I have already told you that the burden is upon the ( 71)
plaintiff to make out his contention as to the paper and that
this paper-writing was executed and delivered by Calvin Laney as and
for his deed.” The plaintiff excepted as to so much of the charge as
placed the burden upon him, insisting that when it was shown that
the deed had been duly probated and registered the burden then fell
upon the defendant to prove to the satisfaction of the jury by the
greater weight of the evidence that it was not the deed of Calvin
Laney, either because it was never executed by him or because it
was a forgery. The following verdict was returned by the jury:

1. Did Calvin Laney execute and deliver the deed bearing date of
4 January 1857, to Parmelia J. Belk and others, as alleged in the
complaint? Answer: “No.”

2. Did the defendant A. H. A. Belk become a purchaser of the 207-
acre tract for value and without notice of the deed dated 4 J anuary
1857, as alleged in the answer? Answer: “Yes.”

3. Is any part of the land claimed by the defendants A. H. A. Belk
and wife embraced in sald deed, and if so, what part of said land?
Answer: ‘97 acres, as per plat.”

4. Is the action of the plaintiff Napoleon B. Belk barred by the
statute of limitations? Answer: “No.”

Judgment for defendant, and plaintiff appealed.

Stack & Parker for plambiff.
W. B. Love, Frank Armfield and Redwine & Sikes for defendant.

WALKER, J., after stating the case: We are of opinion that the bur-
den of proof, throughout the trial, was upon the plaintiff, and that the
judge not only committed no error as against the plaintiff, but placed
too great a burden upon the defendant in regard to the execution of
the deed, and of this the plaintiff cannot complain, as it was an error
committed in his favor. It is true, as contended by the plaintiff’s
counsel in their able and forceful argument, that the introduction of a
deed which has been duly probated and registered is sufficient proof of
its execution and genuineness, at least prima facie, but we do not agree
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that it raises such a presumption of law or of fact as to require the
defendant to rebut it by a preponderance of the evidence.

The registration of a deed is founded upon and authorized only by a
probate of the same taken according to the statute, and ex parte pro-
ceeding, in which the execution of the particular deed in question is
adjudged upon the acknowledgment of the grantor or the simple ex-
amination of a witness, without the presence of interested parties. As
it is not an adversary procceding, the law does not attach to it the

force and effect of a judgment rendered after all parties con-
(72) cerned have been heard, or could have been heard if they de-

sired to be, but only allows it to have the force of presumptive
evidence as to the fact of the due execution in any contest as to the
latter.

The force and effect of the registration of a deed has been said by
this Court, in some cases, to be prima facie evidence of its due execu-
tion, and, in others, to be presumptive evidence of the fact. We are of
the opinion that, owing to the nature of a probate and registration, and
having regard to the language of the statute with respect thereto, when
a registered deed is introduced it raises such a presumption of its due
execution, including in this term both signing and delivery, that, in the
absence of any contest as to the execution of the deed, and where no
evidence is introduced to assail it, the presumption thus raised as to its
due exécution will warrant the court in directing the jury to find in
favor of the validity of the deed; but when its execution is denied and
evidence is introduced which tends to show that it was not executed,
the burden of proof is on the party claiming under the deed, but he is
entitled to the full benefit of the presumption, as evidence in his favor,
and whether the opposing evidence is sufficient to overcome this pre-
sumption and to call for more evidence from the plaintiff, is a question
for the jury, because they must pass upon the credibility of the evi-
dence and -its weight. The burden of proof, sometimes called the bur-
den of the issue, is upon the plaintiff, who alleges the existence of the
fact, but who, however, in such a case, has the advantage of a pre-
sumption in his favor. Justice Ruffin, in Love v. Harbin, 87 N.C. 249,
255 citing Carrier v. Hampton, 33 N.C. 307, said: “It is not intended
to say that the fact of registration is conclusive as to either the execu-
tion or probate of the deed, but only prima facie evidence, and as
the factum of the instrument may be disputed after its registration,
so may the fact that it was ever admitted to probate, or that it was
proved by a competent witness, as was done in Carrier v. Hampton,
supra.” It is held in Kelly v. Jackson, 6 Peters (U.8.) 622 (8 L. Ed,,
528), that prima facie evidence of a fact is such as, in judgment of
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law, is sufficient to establish the fact and, if not rebutted, remains
sufficient;. for the purpose.

The presumption as to the due execution of a deed which arises from
its registration, founded upon a probate, is itself but evidence which
must be left to the jury with proper instructions as to its effect in law
as proof; -but, after all, it is for the jury to say what weight it will
attach to it when there is other evidence tending to contradict it and to
show that the deed was not executed, and upon all of the evidence it is
for them to say, with the burden resting upon the plaintiff and the ben-
efit of the presumption allowed to him, whether the deed was
executed. (73)

Our statute concerning the registration of deed reads as fol-
lows: “All deeds, contracts, or leases, before registration, except those
executed prior to 1 January 1870, shall be acknowledged by the grant-
or, lessor, or the person executing the same, or their signatures proven
by oath by one or more witnesses in the manner preseribed by law,
and all deeds executed and registered according to law shall be: valid
and pass title and estate without livery of seizin, attornment, or other
ceremony whatever.” It will be seen, therefore, that by the -statute
all deeds. executed and registered according to law shall be valid, ete.
This can mean nothing more or less than that the fact of execution is
not concluded by the registration, but is left open to be found by the
jury upon proof, and so we have determined in several ecases. Tf,
though, there is no proof except the registration, the court may in-
struct that the deed is valid and passes the title, and that the jury
should find accordingly. This was the evident purpose and intent of
the statute, and, in this respect, the ordinary rule as to the burden
of proof when there is a prima facte or presumptive case would not
apply. But if there is a denial of execution and evidence tending to
show that the deed was not executed, the burden continues with the
plaintiff throughout the ease to prove the fact of execution, but he
has the benefit and strength of the presumption raised by the statute
in his favor. That the burden is upon him results from the fact that
if he offeres no proof, being the actor in the case, he cannot recover;
but when he introduces his registered deed as evidence of his title,
he still has the burden, but with the added advantage of the presump-
tion that the deed was duly executed, which arises from the registra-
tion. If there is no more evidence than the registered deed itself, it will
entitle him to the recovery, if that depends solely upon the deed, be-
cause of the words of the statute; but if there is a denial of the ex-
ecution of the deed, and evidence to support it, the question as to the
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execution of the deed becomes an open one with the burden on the
plaintifi but with the presumption of its due execution in his favor.

We need not attempt to reconcile the expressions we find in the books
in regard to this matter, if there is any conflict between them, as we
believe that the rule stated by us is the safest one, and the one to be
fairly deduced from the words of the statute and the nature of the
proof, for there is no good reason why, when the deed is probated and
registered and is not assailed, it should not be considered as valid, nor
why the burden should not rest upon the party claiming under the deed
when the execution of it is denied and there is conflict in the evidence.
The formal proof of the execution is taken before a judicial officer,
and even though it be an ex parte proceeding, it must be that some
more weight should be allowed it than a mere prima facie case arising

from oral evidence of facts, and that it should stand for satis-
(74 ) factory and sufficient proof of execution if there be no contra-

dicting evidence. The use of the word “executed” in the statute
shows that it was not intended to close the mouth of any one claim-
ing against the deed, but that when there is an issue as to the due
execution of the deed it should be incumbent on the party claiming
under it to take the laboring oar and satisfy the jury of its execu-
tion, but all through the issue he must have the benefit of the pre-
sumption growing out of the fact that it has been formally probated
and registered. There is no independent defense set up in the answer,
such as fraud in the treaty, insanity, illegality of econsideration, or
other like matter, which would, of course, admit the formal execution
of the deed, but, instead, a general denial that it was the deed of the
alleged maker of it, or, in other words, a denial that it was either
signed or delivered by him.

The learned judge who presided at the trial presented these views
to the jury, and there was no real conflict in the charge as contended
by the plaintiff. If there was any error, it was favorable to.the appel-
lants, as the defendant was required to show by the preponderance of
the evidence that the deed was not executed.

There was some questions of evidence, but it will not be necessary
to consider them in detail. All of them, presented by many exeeptions,
can be reduced to a very few in number if we disregard repetition.

The objections to questions asked P. R. Belk were properly overrul-
ed, as it will be found upon an examination of the questions that they
tended to impeach him or to show that he dealt with the property in
question in a manner inconsistent with his present attitude toward
this suit. We do not think that the evidence was irrelevant, but if so,
as to that which was not clearly competent it was harmless. There is



N.C.} SPRING TERM, 1918. 81

BELK v. BELK.

some latitude allowed on cross-examination, especially when a witness
is being attacked or impeached to show his bias or his interest in the
event, of the action, or his lack of credibility, and we do not always
scan it too closely when it is not substantive evidence. If we could
see that it is irrelevent and harmful, we would, of course, exclude it,
but that is not the case here, as this evidence is both relevant and
competent.

The same may be substantially said as to the examination of A.
H. A. Belk. The testimony of this witness and that of W. A. Eubanks
concerning the charge of A. H. A. Belk against his brother P. R. Belk
that he had forged the deed was also relevant to the controversy. It
was defendant’s contention that the deed was not executed by Calvin
Laney, but that his name subsecribed to the deed was forged by P. R.
Belk. That was the dispute between them. When P. R. Belk called his
brother, A. H. A. Belk, a liar, and the latter sharply retorted “I never
forged a deed!” it was the same as a direct charge that P. R. Belk
had forged the deed, though made by implication. P. R. Belk
could not well have misunderstood it as an accusation of the (75)
forgery, and he was silent. When A. H. A. Belk said, “I never
forged a deed,” he meant that P. R. Belk had done so, and could have
meant nothing else by his insinuation or intimation, but if the lan-
guage was equivocal, it was for the jury to decide what was intended.

The fact that Parmelia Belk was impecunious and had no money to
pay for a deed reciting a consideration paid by her, was circumstance
proper for the consideration of the jury upon the question of its execu-
tion—not of great weight, it may be, but of some.

The tax lists also were some evidence that the parties did not own
the land. Tt may be slight, but still not to such an extent as fo be
none at all. Austin v. King, 97 N.C. 342; Ruffin v. Overby, 105 N.C.
78; Bernhardt v. Brown, 122 N.C. 590. It was competent to be weigh-
ed with other evidence.

It is competent to show previous consistent statements of a witness
to strengthen his eredibility. Johnson v. Patterson, 9 N.C. 183; Jones
v. Jones, 80 N.C. 246; Cuthbertson v. Austin, 152 N.C. 338; March v.
Harrell, 46 N.C. 329; Bennett v. R. R., 120 N.C. 517. The court
gave those of the requested instruetions to which the defendant was
entitled and the charge fully covered the case.

Whether the second issue should have been submitted makes no dif-
ference now, as the jury have found for the plaintiff upon the first
issue. If there was no deed, it is immaterial whether the defendant
purchased the land for value and without notice. If the plaintiff ac-
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quired no title, it follows that the defendant did, as he had -a deed
for the land Whlch has not been assailed.

- In discussing the burden of proof we may not have suﬁicxently di-
rected attention to the form of the issue, which is, Whether Calvin
Laney had executed and delivered the deed, as alleged in. the ¢om-
plaint. The burden of such issue is clearly upon the plaintiff.

The eases of Benedict v. Jones, 129 N.C. 470; Smithwick v.-Moore,
145 N.C. 110, are cited as deciding that the burden of proof.as to the
nonexecution of the deed rests upon the defendant. The last case cited,
Smathuzck v. Moore, is a direet authority in support of what we have
sald in this opinion. It was there held that the registration of ithe deed
raised a presumption of its execution, and that there was no evidence in
the case that rebutted or impaired it. The question there was whether
the plaintiff, who attacked the deed, had offered any evidence that it
was not executed. There is nothing in that case which conflicts with
our deeision. The other case, Benedict v. Jones, supra, related to the
privy examination of the wife, as from the following language of the

Court will appear: “In order to rebut that presumption she
(76 } must show to the jury by clear, strong, and convincing proof

that she was not privately examined separate and apart from
her husband touching her execution of the deed of trust according to
law.” The decision was based upon Laws of 1889, ch. 389 (Revisal,
gec. 956). The deed of trust considered in that case purported to have
been duly executed by the wife with her privy examination and was
dated 4 August 1891. The court simply held that if the probate of the
deed, including the privy examination, was validly taken, it could
not be invalidated for fraud, ete., unless the grantor or person to
whom the deed was made participated in or had notice of this defect.
But it is said that Lyerly v. Wheeler, 34 N.C. 290; Meadows v. Co-
zart, 16 N.C. 450; Kendrick v. Dellinger, 117 N.C. 492, cited and ap-
proved in Fortune v. Hunt, 149 N.C. 358, 362, support plaintiff’s con-
tention. It will be found that in those cases the only question related
to the date of a deed. This appears from the following language used
by Judge Peason in Lyerly v. Wheeler, supra at p. 291: “The defend-
ant contended that the date of the deed was no evidence that it was
executed on that day; and the plaintiff could not recover without
proving that it was executed on the day it bore date. The eourt
charged that the date of the deed was prima facie evidence of the
time of its execution. To this the defendant excepts, which is the only
point made in the case. There is no error. The date of the deed, or
other writing, is prima facte evidence of the time of its execution,
upon the general principle that the acts of every person in transact-
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ing business are presumed to be consistent with truth, in the absence
of any motive for falsehood.” Similar language is used by Justice
Bynuwm in Meadows v. Cozart, supra, with reference to the date of
a deed, and Lyerly v. Wheeler, supra, is cited in approval of the
principle. The same is substantially said by Justice Ruffin in Love v.
Harbin, supra, both as to the execution of a deed and as to its pro-
bate and registration.

It is said in Kendrick v. Dellinger, supra, in the first sentence of the
opinion, that “A deed is presumed to have been delivered at the time
it bears date, unless the contrary is satisfactorily shown,” and for
this statement Lyerly v. Wheeler, supra, and Meadows v. Cozart, supra,
are cited. As we have shown, they are not authorities for the state-
ment, as they only decide that “the date of a deed or other writing
is prima facie evidence of the time of its execution,” per Bynum, J.,
in Meadows v. Cozart, supra.

In recent years this Court has not given to a prima facte or pre-
sumptive case the force and effeet it formerly had, and has more
properly and correetly treated it as furnishing evidence of the fact to
be proved. Where there is really no controversy as to the execution
of the deed-in question, or no evidence to support a denial of it, we
go quite far enough when we allow the probate and registration
of it to be sufficient proof, under the statute, of its validity; (77 )
and when there is controversy and evidence to sustain a denial
of its execution, we place the burden upon the party claiming under
it of proving its due execution, but give him the benefit of the pre-
sumption arising from its registration. The other rule which is con-
tended for would reverse our decisions as to the burden of proof when
there is a prima facie case, and, besides, would make it easy for
fraud to be committed by registration and very difficult and perhaps
impossible to .overcome the presumption raised by the registration
of a deed, the result being that titles to land in the State would be
seriously threatened if not destroyed. We do not deny that a pre-
sumption of regularity attaches to the proceedings of courts of record
acting within their jurisdiction, but the presumption that public of-
ficers have done their duty does not always supply proof of a sub-
stantive fact. U. S. v. Ross, 92 U.S. 281, citing Best on Evidence, sec.
300.

The Legislature, by using the words “all deeds erecuted and regis-
tered according to law shall be valid and pass title and estates,” ete.,
Revisal, sec. 979, evidently intended that the burden as to due execu-
tion should be imposed upon the party eclaiming under the deed, when
there i3 an issue joined in regard to it calling for proof. The case of
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Lumber Co. v. Leonard, 145 N.C. 341, is like Benedict v. Jones, supra,
and in it the privy examination of-the wife was assailed, under the
statute, for fraud. Besides, the wife alleged that she thought the in-
strument was a contract to convey timber and not land, which would
call for a reformation of it. Odom v. Clark, 146 N.C. 550, did not in-
volve the same question as the Leonard case, but was cited collater-
ally and incidentally. The Court expressly says in the Odom case
that it is not like Lumber Co. v. Leonard, supra, and Harding v.
Long, 103 N.C. 1, and only a preponderance of the evidence was re-
quired. There is no attack on the probate of the deed in this case. It
involves merely the construction of the statute, which clearly leaves
the execution of the deed open to proof, nor is there any attempt to
reform an instrument as in Harding v. Long, supra. If clear, strong,
and eonvineing proof is required, then the case of Love v. Harbin,
supra, which has been approved in many ecases, was not ¢orreetly
decided, as there it was held that probate and registration are only
prima facie evidence of the execution of a deed. Glenn v. Glenn, 169
N.C. 729, was a suit for the reformation of a deed, the execution of
which was admitted, and has no application whatever in this case,
as this is not an action to reform or to set aside a deed, or a pro-
bate or registration, but the question is what is the legal effect, as
proof, of the probate and registration upon an issue as to the execution
of the deed—and that is all. The authorities cited and just reviewed
'are not relevant.

We have carefully examined the record, and no error has been
(78) found.

No error.

Brown, J., concuring in result: I think that the charge of the judge
upon the burden of proof is strictly correct and in accord with the deci-
sions of this Court. The probate of a deed with registration raises
a presumption of execution and delivery which entitles plaintiff to
a verdiet unless defendant rebuts such presumption by evidence satis-
factory to the jury. The burden of proof shifts when the probated
and registered deed is introduced in evidence by the plaintiff, and
then it rest on defendant to satisfy the jury that the deed in fact
was never executed and delivered. The law gives to the probate and
registration of a deed the “artificial weight” of a presumption, and
whoever attacks such deed must assume the burden of overthrowing
or rebutting such presumption.

The probating of a deed is the solemn act of the law and imports
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absolute verity. It is a judicial act by the officers duly appointed by
law.

This rule is laid down by Clark, C. J., with much clearness in
Smithwick v. Moore, 145 N.C. 110, and up to now has been regarded
and acted upon as the settled law of this State.

In Fortune v. Hunt, 149 N.C. 358, this Court said: “His Honor
should have told the jury that the law presumes that this deed, proved,
registered, and offered in evidence by defendants claiming under it,
was executed and delivered at the time it bears date unless the con-
trary be shown and the burden to show it rests on plaintiff.”

In Benedict v. Jones, 129 N.C. 470, the Court went so far as to
hold that the presumption of the correctness of the certificate of pro-
bate must be overcome by ‘“clear, strong, and convincing evidence.”
The same rule was laid down in Lumber Co. v. Leonard, 145 N.C.
341, cited and approved in Odom v. Clark, 146 N.C. 550, by Mr.
Justice Hoke.

In Glenn v. Glenn the same learned judge again cites and approves
Leonard v. Lumber Co. and holds that this rule of evidence applies
to “written certificates of officers given and made in the course of
duty.” This rule is founded upon the protection which the law gives
to land titles and the weighticst considerations of public poliey re-
quire that it should not be weakened.

, . , (79)
The Chief Justice concurs in this opinion.

Cited: 8. v. Bethea, 186 N.C. 24; Dellinger v. Building Company,
187 N.C. 850; Jones v. Coleman, 188 N.C. 632; Best v. Utley, 189
N.C. 364; 8. v. Love, 189 N.C. 771; 8. v. Buck, 191 N.C. 529; McKay
v. Bullard, 219 N.C. 595; Johnson v. Johnson, 229 N.C. 546; Bank
v. Sherrill, 231 N.C. 732; Hall v. Fayetteville, 248 N.C. 483.
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AMERICAN NATIONAL BANK v. H. P. DEW ET .AL.
(Filed 23 December, 1917.)
1. Judgments—Pleadmgs—Demurrer—Estoppel

A judgment sustaining a demurrer to the pleadings upon the ments
while it stands unreversed, is conclusive as an estoppel in another
action between the same parties upon the same subject-matter.

2, QCorporations—Certificates of Stock—Pledgee—Defects—Good Faith-—

Notice.

Where a corporation has made out its certificate of stock, in proper
form and property signed, to a certain named person, and permits him
to use it in the open market as collateral security for a loan, the cor-
poration is bound by the acts of such person as its agent, and the hold-
er who has taken the stock in good faith from him, without notice of
any defect in the title of the pledgor, and for value, acquires a good
title as against the corporation. )

. Same—Trials—Questions for Jury.

Where a certificate of stock of a corporation appears upon its face
to have been regularly issued to a certain named person, and is pledged
by him to a bank as collateral security for a  loan, the question of
whether the pledgee received the shares with actual notice of any
equity claimed by the corporation is one for the jury under the evi-
dence and not one of law for the court. .

. Estoppel — Corporations — Shares of Stock — Pledgee—irtegul&rity of

Issue—Notice.

Where certificates of stock of a corporation appear to be regularly
jssued to a certain person, and they are by him pledged to another as
collateral security for a loan, for value without notice of any irregu-
larity in their issuance, the corporation is estopped, in paeis, as against
the innocent pledgee, from setting up that such shares had not been
transferred on the books of the corporation.

Corporations—Shares of Stock—Pledgee—Bills and Notes—Extension
of Payment—Consideration.

Where a bank renews a note of its customer upon consideration of
the additional pledge of certificates of stock of a corporation, the ex-
tension of time accordingly granted is a sufficient consideration to make
the bank a purchaser for value and protect it, as against the corpora-
tion, as an innocent holder of the certificate in due course, if it had
no notice of any infirmity in the title of its pledgor.

Same—Antecedent Debt.

Promised forbearance to enforce an antecedent debt and extend the
time of payment in consideration of the debtor’s pledging additional
collateral security, which was given, is sufficient to constitute the
pledgee a holder for value. As to whether the pledgee’s actual promise
of forbearance is necessary or whether his implied promise is suffi-
cient, quaere.
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7. Corporations—Liquidation—A ctions—Parties.
A national bank in the course of liquidation may maintain an action
-$0- collect debts due it in order to wind up its affairs. .

CiviL acrioN, tried at May Term, 1917, of NEw Hanoveg,
before Bond, J. (80)

Plaintiff brought this action to compel a transfer on its books _
by the defendant United Development Company of 25 shares of its
stock purporting to have been issued by it to the defendant. H. P.
Dew and which the plaintiff received from him, as a purchaser for
value and without notice of any defect in his title to the same, as
collateral security to a note given by Dew for money borrowed from
it. Other relief was prayed against H. P. Dew’s codefendants. The
following issues were submitted to the jury:

1. Is the defendant H. P. Dew indebted to the American National
Bank in the sum of $1,750, with interest from 11 October 1912, upon
the note sued on this case?

2. Was the stock referred to of the United Development Company
ever issued and delivered to H. P. Dew or to any one for him?

3. Was the plaintiff the owner as pledgee of Certificate No. 8, for
95 shares of stock in the United Development Company?

4. Did the plaintiff bank, in due course of business and without
notice of any fraud, if any existed, receive said certificate of stock
as collateral security to note given in renewal of unpaid balance on
prior note, which prior note was originally given to said bank for
money borrowed and in consideration of extension of time for pay-
ment of sald balance?

5. Did the United Development Company wrongfully refise to
transfer said stock on the books of said corporation?

6. Was the real estate set forth in the complaint conveyed by the
United Development Company to the Chatham Estates, Incorporat-
ed, without valuable consideration? No answer.

7 Was the real estate set out and deseribed in the complaint
fraudulently and wrongfully conveyed to the Chatham Estates, In-
corporated? No answer.

8. At the time that Chatham Estates, Incorporated, took the con-
veyance of the property from the United Development Company,
did it have notice of the rights of H. P. Dew or of this plaintiff?
No answer.

9. Did defendants, or any of them, acting in concert with each
other, wrongfully convey the land of the United Development Com-
pany to Chatham Estates, Incorporated, and thereby cause injury
to plaintiff? No answer.
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10. What was the value of the 25 shares of stock sued on at time
property of said corporation was conveyed away? No answer.

11. Is the plaintiff estopped by the judgment which is pleaded in

the further defense set up by defendants in their answer to this
(81) suit?

12. What damages, if any, is plaintiff entitled to recover of the
defendants United Development Company, Chatham Estates, Incor-
porated, Chatham Park Land Company, Paul Chatham, and W. A.
Ebert?

The jury answered the first issue “Yes,” second issue “No,” third
issue “No,” fourth issue “Yes,” fifth issue “No,” eleventh issue “Yes,”
except as to the United Development Company, as to whom nonsuit
was taken, and the twelfth issue “Nothing”; and under the direction
of the court did not answer the sixth, seventh, eighth, ninth, and tenth
issues.

The court instructed the jury as to the first, fourth, and eleventh
issues, that if they believed the evidence those issues should be an-
swered “Yes,” otherwise “No”; and as to the second, third, and fifth
issues, that if they believed the evidence they should be answered
“No,” otherwise “Yes”; and as to the twelfth issue, that if they be-
lieved the evidence they should answer it “Nothing,” otherwise such
an amount as they should find to be due.

The court was of opinion, upon the verdict, that the plaintiff was
not entitled to recover at all, and judgment was entered accordingly,
and for costs against the plaintiff, whereupon it appealed to this Court.

Rountree & Davis and McClammy & Burgwyn for plaintiff.
H. L. Taylor and Kenan & Wright for defendants other than H. P.
Dew.

WALKER, J., after stating the case: First. As to the estoppel and the
eleventh issue. We are of the opinton that the presiding judge ruled
correctly when he held that upon the result of the prior suit in the
Superior Court of Mecklenburg County the plaintiff was estopped by
the judgment therein as to all the defendants in this case who were
parties to that action, except the United Development Company. 1t
appears from a perusal of the record in that case that the complaints
in the two cases are at least substantially alike, and that the same
questions were determined in the former case as are now raised in
this case, and the judgment of the Superior Court of Mecklenburg
County is a complete and final adjudication of all matters embraced
within its scope and settled conclusively against the plaintiff and in
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favor of the defendants who had not been nonsuited and who were
parties defendant every question covered by the complaint and in-
volved in the cause of action.

This does not apply to the United Development Company, for as to
it the demurrer was overruled. The legal effect of sustaining a
demurrer to a complaint, as an estoppel or res judicata, in any ( 82)
subsequent action brought for the same cause, if the former
judgment is properly pleaded, has been considered by this Court
several times. A recent case is Marsk v. E. R., 151 N.C. 160, where
it 1s said: “As applied to domestice judgments, it is a principle uni-
versally recognized that when a court has jurisdiction of a cause
and the parties, and on complaint filed a judgment has been enter-
ed sustaining a general demurrer to the merits, such judgment while
it stands unreversed and unassailed is conclusive upon the parties
and will bar any other or further action for the same cause,” citing
Johnston v. Pate, 90 N.C. 335; Willoughby v. Stevens, 132 N.C.
254; Alley v. Nott, 111 U.S. 472; Gould v. R. R., 91 US. 526; and
Miller v. Leach, 95 N.C. 229, the last case holding that the doctrine
applies to a judgment recovered in the court of another State having
jurigdiction of the subject-matter and the parties and where, of course,
there is no fraud in its procurement. The charge of the court upon
the eleventh issue, in respect to the Mecklenburg judgment, was,
therefore, correct.

Second. But we think that the court erred in its charge to the jury
upon other issues, as there were phases of the case which, if the evi-
dence was believed by the jury, entitled the plaintiff to their verdict.
We presume the presiding judge was of the opinion that the plaintiff,
though a pledgee of the certificate of the stock, was not a bona fide
holder of it for value and without notice. Whether the plaintiff, when
it received the stock as collateral for the debt owing by H. P. Dew
to it, had actual notice of the equity claimed by the United Develop-
ment Company was a question for the jury to determine upon the
facts and circumstances, as there was nothing which, in law, would
constitute notice. If the Development Company, by its own negli-
gence or the negligence of its officers, to whom the possession of the
stock made out to H. P. Dew in proper form and signed by the
proper person was entrusted, allowed it to fall into the hands of H.
P. Dew with such evidence appearing on its face of his lawful or
rightful ownership, and thereby permitted him to use it in open mar-
ket as collateral security for a loan which the plaintiff made to him,
it is ‘bound by the act of its agents, and the holder who has taken
the ‘stoek in good faith without notice of any defect in the title of
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the pledgor and for value will be entitled to hold 1t as agdinst the
company by which it purported to have been issued. We so held
in Havens v. Bank, 132 N.C. 214, where the subject was fully con-
sidered and many authorities cited in support of the principle. Titus
v. R. R., 61 N.Y. 237; R. R. v. Bank, 60 Md. 36; McNeall v. Bank,
46 N.Y. 325; Allen v. R. R., 5 L.LR.A. (Mass.), 716; Bank v. Lanter,
11 Wall. 369. A strongly reasoned case is N. Y. & N. H. R. Co. v.

Schuyler, 3¢ N.Y. 30.
(83) 1In McNeill v. Bank, supra, the Court stated the rule with

great force, as follows: “The holder of such a certificate and
power possesses all the external indicia of title to stock and an ap-
parently unlimited power of disposition over it. He does not appear
to have, ag is said in some of the authorities cited, concerning the
assignee of a chose in action, a mere equitable interest which is said
to be notice to all persons dealing with him that they take subject
to all equities, latent or otherwise, of third parties; but apparently
the legal title and the means of transferring such title in the most
effectual manner. Such, then, being the nature and effect of the docu-
ments with which the plaintiff entrustedi his brokers, what position
does he occupy towards persons who in reliance upon those documents
have in good faith advanced money to the brokers or their assigns
on a pledge of the shares? When he asserts his title and claims as
against them, that he could not be deprived of his property without
his consent, cannot he be truly answered that by leaving the cer-
tificate in the hands of his brokers, accompanied by an instrument
bearing his own signature, which purported to be executed for a con-
sideration, and to convey the title away from him and to empower
the bearer of it irrevoeably to dispose of the stock, he in faet ‘sub-
stituted his trust in the honesty of his brokers for the control which
the law gave him over his property,’ and that the consequence of a
betrayal of that trust should fall upon him who reposed it, rather
than upon innocent strangers from whom the brokers were thereby
enabled to obtain their money.” And the language of the Court in
R. E. v. Bank, supra, is equally as strong and convincing: “It may
be conceded, and was doubtless the case, that the agent had no au-
thority as between himself and his principal or other parties cog-
nizant of the facts for doing the particular acts complained of; but
the company, by its own act and, as it turned out, misplaced confi-
dence, placed the agent in the position to do and procure to be done
that class of acts to which the particular act in question  belongs;
and in such case, where the particular act in question is done in the
name-of and apparently in behalf of the principal, the latter must
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be answerable to’innocent parties for the manner in which the agent
has conducted himself in doing the business confided to him. Upon no
other principle could the public venture to deal with an agent. In
such case the apparent authority must stand as and for real author-
ity.” And again: “Where he issued such a certificate and delivered
it to a third party, who acted without knowledge and in good faith,
paying value for it, such party had the right to act upon the pre-
sumption that the representations of such certificates were truthful,
and not false and {raudulent. Having confided to him the said trust
of executing the business, the agent was held out to the public as
competent, faithful, and worthy of confidence; and though he
deceived -both his principal and the public, by forging and (84)
issuing false certificates, it is but reasonable that the principal,

who placed him in the position to perpetrate the wrong, should bear
the loss.”

“"This principle was applied in Cox v. Dowd, 133 N.C. 537, where
the Chief Justice, in delivering the opinion of this Court, said: “The
recent opinion in Havens v. Bank, 132 N.C. 214, especially what is
said at pages 222-225, renders it unnecessary to discuss the effect
of a transfer in blank of a certificate of stock, which it is there held
‘passes the entire title, legal and equitable, in the shares,’ notwith-
standing any requirements in the charter or by-laws that the stock
shall be transferrable only on the books of the corporation. Besides
cases there cited, we may add Hirsch v. Norton, 115 Ind. 341; 2
Thompson Corp., sec. 2368.” In the Indiana case it is said that the
property transfered, certificate of stock, is of a peculiar nature and
is assignable in a peculiar method, so that the cases which govern the
transfer of tangible personal property cannot control when the subject
of the transfer is the capital stock of a corporation. The Court then
says: “Where a party, by clothing another with all the legal indicia
of ownership, enables him to mislead others, he, and not those who
are misled by his acts, must be the sufferer. If loss comes, the man
who invested the debtor with the evidence of absolute title, and
thus misled creditors, must bear it, and not the creditors. The con-
clusion we assert involves little more than an application of the fa-
miliar general principle that where one of two innocent persons must
suffer by the act of a third, he must suffer who put it in the power
of the third to do the act.”

- The rule need not be based upon any principle in the law of nego-
tiable instruments; but may rest upon the doctrine of equitable es-
toppel. It is true that the purchasers of non-negotiable demands from
others than the original owner of them can take only such rights as
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he has parted with, exeept when by his acts he is estopped from as-
serting his original claim, and it is established by all the authorities.
He must, in such case, as Lord Thurlow said, abide by the case of
the person from whom he buys. Cowdrey v. Vandenburgh, 101 U.S.
572. In that case it is said by Justice Field: “The principle is well
settled that when the owner of property in any form clothes an-
other with the apparent title or power of disposition, and third parties
are thereby induced to deal with him, they shall be protected. The
case of McNeill v. Bank, in the Court of Appeals of New York, con-
tains a clear statement of the law on this head. There, it is true, a
certificate of stock was pledged with a blank assignment and power
of attorney indorsed, which the pledgee afterwards filled up and then
disposed of the stock. It was evident that the owner contemplated
that the blanks in the assignment and power should be filled up,

if it should ever become necessary. 46 N.Y. 325. But the prin-
(85) ciple stated by the Court is as applicable where no such in-

tention 1s manifested. The rights of innocent third parties, as
the Court there observes, ‘do not depend upon the actual title or au-
thority of the party with whom they deal directly, but are derived
from the act of the real owner, which precludes him from disputing,
as against them, the existence of the title or power which, through
negligence or mistaken confidence, he caused or allowed to appear to
be vested in the party making the conveyances.’ Here the com-
plainants could have expressed in their indorsement the purpose of
the deposit of the certificate with Blumenburgh, that it was as secur-
ity for a specified sum of money, and thus imparted notice to all
subsequent purchasers or assignees that the pledgee held only a quali-
fied interest in the claim. But having endorsed their name in blank,
they virtually authorized the holder to transfer or dispose of the
certificate by writing an absolute assignment over their signatures.”

If, therefore, the plaintiff in this case received the stock in pledge
as security for its debt and did so in good faith for value, and with-
out notice of the company’s. rights or equities, it acquired a good title
thereto as against the latter, notwithstanding that the stock had not
been transfered to him on the books of the company. Havens v.
Bank, supra, and cascs cited, to which we add 1 Cook on Stocks and
Stockholdurs, 3 Ed., sec. 487.

The next questlon is whether the plaintiff is a bona fide holder, or
pledgee, of the certificate of stock, as purchaser for value and without
notice of any right of the United Development Company therein. Tt
appears that the plaintiff was not satisfied with the security it had for
the note of H. P. Dew, namely, 160 shares of the Peoples Bank of



N.C.] SPRING TERM, 1918, 93

BANK v. DEwW.

Blacksburg, and refused to extend the time of payment unless it was
strengthened by the deposit with it of additional collateral, and on
15 April, 1912, the note, being then for the amount of $1,900, was re-
newed, the time of payment being extended for four months, or until
13 August, 1912, and this was done in consideration of the deposit
of the certificate for 25 shares of stock in the United Development
Company. The stock was transferred to the plaintiff and a renewal
note given for the balance owed by H. P. Dew. There was evidence
tending to show that the plaintiff would not have granted the for-
bearance unless the certificate for the 25 shares of stock had been
deposited as additional collateral security, for the Peoples Bank of
Blacksburg, S. C., was not in good financial condition, and the 160
shares of its stock, which the plaintiff already held as security for
the payment of the note, was not considered adequate under the cir-
cumstances. Plaintiff had actually called for more collateral. This,
we think, constituted value sufficient to protect the plaintiff as an
innocent holder of the stock ecertificate, provided it had no
notice of any infirmity in Dew’s title, and whether it had or (86)
nob was a question for the jury, there being evidence from
which the jury might infer that it had no such notice.

Colebrook, in his work on Collateral Securities, sec. 269, says: “The
pledgee of certificates of stock receiving the same indorsed, with an
irrevocable power of attorney to transfer, in good faith, without notice,
and for value advanced thereon, is entitled to the privilege of a bona
fide purchaser for value, in the usual course of business. Such indorse-
ment and delivery of certificates of stock as collateral security vests
the legal and equitable title in the pledgee and he holds the absolute
ownership of the shares of stock represented thereby. His title, when
he has advanced value in good faith, without notice, cannot be im-
peached, although the act of pledge be a fraud and misappropriation
of such certificates of stock by persons intrusted therewith so as to
have the apparent ownership. The title thus acquired by an innocent
pledgee for value of stock collaterals is sustained as between the
parties; and (in the absence of restrictive statutory or charter pro-
visions} ‘as against the company and third parties seeking by legal
process to subject such shares of stock to the payment of debts or
other liabilities of the pledgor, although no transfer thereof has been
made on the books of the company issuing the same, or notice given.”

And again at section 270: “It is established by commercial usage
that a certificate of stock endorsed with an irrevoeable power of at-
torney in blank or filled up is, in the hands of a third person, pre-
sumptive evidence of ownership of the holder. The title of an innocent
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holder for value, and in the usual course of business having possession
of the certificate, endorsed to himself or in blank, is good against
the world. Subsequent purchasers of such certificates, although pay-
ing value but not receiving the certificates, the company issuing the
stock when a transfer is demanded by such holder for value without
notice, the creditors of the pledgor and transferrer are not allowed to
impeach the title of such innocent holder for value. The transfer of
certificates of stock, endorsed, under the general usage of dealers in
securities and on exchanges, vests in the holder for value, without
notice, more than the mere equitable title obtained upon the assign-
ment and delivery and of a non-negotiable chose in action. The legal
ownership vests in the endorsee of a stock certificate, endorsed in
blank, as in the case of the favored instruments of commerce.”

Cyec., vol. 10, p. 636 (b), says: “Where a certificate of shares is
regular on its face, imports ownership in its holder, and contains no
intimation of any equities impairing such ownership or full title,
whether in the corporation or in third persons, an intending pur-
chaser is not bound to suspeet fraud or infirmity of title, or to go

back and search the register, but may rely upon the disclosures
( 87) of the certificate.” And again, at pages 624 (e) and 635: ’f“Where

" the shares of a corporation are offered for sale by the person
named- in' the certificate, an intending purchaser is not required to
look beyond the recitals of the certificate in regard to his title or
the equities of the corporation, or to suspect fraud in the issuing of
the shares, where all seems fair and honest. He is not bound to ex-
amine the books of the corporation to ascertain the validity of a
transfer. The reason arises from the nature of a share certificate,
which as already stated is a continuing affirmation of the ownership
of the specified amount of stock by the person designated therein or
‘his “assignee, until it is withdrawn in some manner recognized by .
law; and’ a purchaser in good faith has a right to rely thereon and
to clalm the benefit of an estoppel in his favor as against the corpora-
tion: . By parallel reasoning the corporation should be held liable
‘where through its negligence it suffers its share certificates, formally
filled "ottt signed and sealed, to get out upon the market, Where they
may operate to deceive 1nnocent purchasers.”

With more particular reference to the vital question in this case,
Colebrook says, at section 279: “Upon a pledge of certificates of
stock for an antecedent debt, new notes being given as evidence
thereof, the pledgee is regarded as a holder for value within the rule,
as the transactlon amounts to a valid extension of the time for pay-
ment.”
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And to the same effect is Norton on Bills and Notes, p. 315, where
he says: “Where the preexisting debt has fallen due, and there is a
transfer of a bill or note as collateral security with an express agree-
ment for delay, the forbearance is a sufficient consideration. This is
because such forbearance is a surrender by the holder of his valuable
right of immediate prosecution. But the rule only applies for the
reason that the holder, by valid agreement, has estopped himself from
prosecuting.”

And this accords with what was held in Black v. Tarbell, 89 Wis,,

390, 393: “If the plaintiff had received the collateral note in suit after
his endorsement was made and his liability fixed, no other fact ap-
pearing, he would not be a bora fide holder for value. But it affirma-
tively appears that, in consideration of the receipt of this collateral,
he definttely extended the duration of his liability, and so the case
comes within the first rule lald down in Bowman v. Van Kuren, 29
Wis., 219. The note was transferred not only as collateral to a pre-
existing obligation, but in consideration of a definite extension of the
duration of such obligation. This makes the plaintiff eclearly a bona
fide holder for value before due, and precludes the defense which the
defendant attempts to make here,” citing Body v. Jewson, 33 Wis.,
402-409. We have not lost sight of the rule, which formerly prevailed
in this State, that a precedent debt did not constitute value
in the transfer even of negotiable instruments as against a (88)
prior equity. Harris v. Horner, 21 N.C. 455; Holderby v. Blum,
22 N.C. 51; Potts v. Blackwell, 56 N.C. 449. But this has been chang-
ed by the Negotiable Instruments Liaw, Revisal, sec. 2173. Brooks
v. Sullivan, 129 N.C. 190. This old rule was known as that of the
New York Court, based upon the opinion of Chancellor Kent in Bay
v. Coddington, 5 Johns,, ch. 54 (9 Am. Dec., 268), and the opposite
one, holding a preexisting debt to be suflicient value to protect the
holder of the paper, was called the Federal Rule, based upon Swift
v. Tyson, 16 Peters, 1 (10 L. Ed., 865). The subject is carefully re-
viewed and the authorities colleeted and explained in Exch. Nat. Bank
v. Coe, 31 LR.A. (N.8.), 287 and note.

But this is not our question, as here there was evidence that plain-
tiff extended the time of payment when the certificate of stock was
taken and the forbearance was the consideration for adding to the
other security which had become descredited. The annotator of Exch.
Nat. Bank v. Coe, supra, at p. 298 of L.R.A., N.8,, under the title
of “Extension of Time,” says: “Authorities which disagree on the
subject of the rights of one who takes a bill or note as collateral
security for a preexisting debt are in accord in holding that if the
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transferee grants an extension of time or surrenders other rights, he
is considered as having parted with value, and may enforce payment
as a bona fide holder. Thus, a note transferred to secure a preexisting
obligation in consideration of an extension of time for the payment
of the debt makes the transferee a bona fide holder for value, and the
note is not subject to the defense of payment by the maker to the
bank to which it had originally been given,” citing L. Banking Co.
v. Howard, 123 Ala. 380, and many other cases for his statement of
the law, and among them Fretwell v. Carter, 78 S.C. 531, which is
more like our case in its facts than perhaps any of the others. He
says of that case: “The Court held that a note in which the name
of the payee had been left blank but which had been signed and en-
dorsed by others, and which another, to whom it had been delivered,
negotiated to an innocent holder as collateral for a past indebtedness,
thereby obtaining an extension of time, is a valid contract which
the holder may enforee free of any equities existing between the orig-
inal parties.”

Tt-1s decided by some courts that a valid promise to forbear must be
shown, and not the mere fact of a voluntary -forbearance, though
other courts hold that a promise to forbear which may be implied
from the nature of the transaction and its circumstances is sufficient
value. We need not settle this difference, as there is evidence of an
actual promise to extend the time of payment, and that the deposit
of the collateral was the consideration of the promise. See, also, 3

R. C. L., sees. 263 and 264; 1 Daniel Neg. Instr. (Calvert Ed.),
(89) sec. 829A, and Harvester Co. v. McLean, 57 Wis. 258, where

it is said: “If there was an express or implied agreement on the
part of a creditor to extend the day of payment on the delivery to
him of a note as surety for his debt, then the creditor receiving such
note was an innoecent holder thereof for value.”

Certificates of stock are largely used now in commercial transactions
as collateral, and there is a growing disposition of the courts to al-
low them the advantages of commereial paper, though they are not such
in form; but we need not put our decision on any such ground, as it
can well rest on the other principle which we have stated, that when
one of two innocent parties must suffer by the wrong of another, he
who made it possible for him to commit the wrong should bear the
loss resulting therefrom. The doctrine of implied agency arising out
of negligence has its true basis in the principle of estoppel in pais; and
is founded upon the injustice of allowing a party to be the author of
his own misfortune, and then to charge the consquenee upon others;
and it implies an act in itself invalid, and a person forbidden, for
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equitable reasons, to set up its invalidity. B. R. v. Schuyler, 34 N.Y.
30. It results that the charge of the court was erroneous, as the jury
could have believed the evidence and yet have decided in favor of
the plaintiff. The case must, therefore, be submitted to another jury
with instruction from the court, so that they may find the facts and
apply the law thereto.

Third. Plaintiff had the right to bring this action, notwithstanding
it had gone into liquidation. The corporation was not dissolved or
extinet, and it is necessary to collect its assets in order to wind up its
affairs. Cent. Nat. Bank of Baltimore v. Conn. M. L. Ins. Co., 104
U.8. 54, 72; Pritchard v. Barnes, 101 Wis. 89; Hutchinson v. Crutcher,
98 Tenn. 427; Chemical Bank v. Hartford Dep. Co., 161 U.S. 8.

The learned presiding judge doubtless was of the opinion that in
order to constitute the plaintiff a bona fide holder for value, it must
have parted with something, as money or at least money’s worth;
but we think that by extending the time of payment, if the note was
an old one, plaintiff gave up valuable rights, which is sufficient to
defeat the equity of defendant, if other elements, such as want of
notice and good faith, are present. The taking of the new note for
$1,900 was a definite extension of the time of payment. 8 Corpus
Juris., 425.

Our conclusion is that there should be a new trial for an error in
the charge.

New trial.

Cited: Hayden v. Hayden, 178 N.C. 263; Bank v. Bank, 183 N.C.
472; Swain v. Goodman, 183 N.C. 533; Castelloe v. Jenkins, 186
N.C. 172; Blue v. Wilmington, 186 N.C. 324; Bank v. Schlichter, 191
N.C. 355; Bank v. Liles, 197 N.C. 418; Bowie v. Tucker, 197 N.C. 673.

(90)
L. P. PATTERSON v. CHAMPION LUMBER COMPANY.

(Filed 22 December, 1917.)

1. Removal of Causes—Extension of Time to Plead—Exceptions—Motions
—Waiver.

Where a nonresident defendant does not move to remove the cause
to the Federal Court for diversity of citizenship within the statutory
time to plead, and the court allows each party time therefor, to which
neither has excepted or moved to dismiss for failure to file the com-

4—175
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plaint, his not having done so will be taken as his consent to the ex-
tension of the time allowed, and a waiver of his right to remove the
cause.
2., Removal of Causes—Pleadings—Allegation—Tort.

e

=

®

An allegation of the complaint that plaintiff was injured in the
course of his employment while obeying a negligent order of a vice-
principal of his employer, which with other of their negligent acts
caused the injury, the allegation is a joint tort and the plaintiff had
the right to regard the wrong either as joint or several.

Removal of Causes—Fraudulent Joinder—Allegations.

‘Where a nonresident is sued jointly with a resident defendant for a
joint tort, a petition to remove the cause to the Federal Court for a
fraudulent joinder must do more than allege the fraud by general
averment by setting out the essential facts so that the court can see
there has been such joinder.

Removal of Causes — Petition — Bond -— Sufficiency — Jurisdiction —
Courts.

Sufficiency of the petition and bond of a nonresident to remove the
cause to the Federal Court is decided as a matter of law by the State
courts, and if there are questions of fact arising on the motion, they
are for decision in the Federal Court.

. Pleadings—Evidence-—Variance—Statutes.

An objection to a variance between the allegations of the pleadings
and the proof, when prejudicial and misleading, ete., should be taken
in apt time, under the provisions of Revisal, secs. 515, 516.

Pleadings — Verdict — Amendments - Court’s Discretion—Appeal and
Error.

It is within the discretion of the trial judge to allow, after verdiet,
amendments, to the complaint in accordance with the evidence, when
no change in the cause of action has been made, and, in the absence
of abuse of this discretion, no appeal therefrom will lie. Revisal, secs.
505, 507. i

Pleadings—Amendments—Presumptions—Appeal and Error.

The trial judge will be presumed to have found the faets necessary
to support his order allowing an amendment to pleading, when no facts
are stated in the record.

Appeal and Error—Issues—Instructions-—Assumptions of Risks.

In an action to recover damages for a personal injury, where the
judge has correctly charged the jury on the evidence as to negligence
and contributory negligence, including that as to the plaintiff’s ‘as-
sumption of risks, the failure to submit an issue or give a request for
instruction as to assumption of risks, is not reversible error.

CwviL action, tried before Adams, J., and a jury at May

(91) Term, 1917, of Haywoob.

Plaintiff alleged that he was employed by defendant as lum-
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ber inspector and was required, among other duties, to measure and
grade lumber as the same was put upon cars for shipment, he being
under the superior authority of Charley Buck and J. C. Orndorff,
and subject to their orders, which he was bound to obey. He further
alleges that while engaged in the performance of his regular duties
he was ordered by Charley Buck to leave the place where he was
then at work and to transfer some loaded cars from the planing mill
over certain tracks and switches to the bill-dock, where they were
to be unloaded. That in order to do this work, it was necessary to
move a handear which was heavily loaded with green lumber and
then standing on Track No. 2, back to a place beyond a switch, so
that the other cars could pass over the tracks to the place of their
destination without any obstruction. While engaged in this business,
and without any fault on his part, the loaded car was moved and
overturned and the heavy and green lumber fell from the car and
upon the plaintiff, whereby he was severely injured. He alleges that
the overturning of the car, which caused his injury, was due to its
having been improperly and negligently loaded.

The defendant filed a petition for the removal of the case to the
United States Court, but the judge refused the motion to remove, and
defendant excepted.

At the trial, and after the verdict, the plaintiff moved to amend his
complaint by alleging that the overloading of the car with lumber,
which upset and caused his injuries, was due to the fact that defendant
had negligently failed to provide for itself a sufficient number of cars
and trucks with which to handle its output of lumber, and resorted
to overloading of the cars it had for the purpose of supplying the de-
ficiency. The motion was granted, and defendant excepted. Fvidence
had been admitted, over defendant’s objection, that the ear was over-
loaded, and that there was not a sufficient number of cars for haul-
ing the lumber, and for that reason the car in question was overloaded.
The defendant requested the court to submit an issue as to assump-
tion of risk which it tendered, but this request was refused.

The threc issues, as to negligence, contributory negligence, and dam-
ages, were submitted, and the jury answered them in favor of the
plaintiff, assessing his damages at $6,000. Exceptions were taken to
the charge of the court and to the refusal of the court to give special
instructions. Judgment for plaintiff was entered upon the verdiet,
and defendant appealed.

Alley & Leatherwood for plaintiff.
Merriman, Adams & Johnston for defendant.
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WALKER, J., after stating the case: First. The court properly re-
fused to remove the case to the United States Court. In the first place,
the petition was not filed within the time allowed by law. The
(92) summons was returnable to September Term, 1916, and at that
time an order was made enlarging the time for filing pleadings,
the plaintiff being given 60 days for filing his complaint, and the de-
fendant 60 days thereafter to file answers. The plaintiff filed his com-
plaint within the 60 days allowed to him, but the defendant’s answer
was not filed until 3 February 1917, after the time given by the order
for filing it had expired. If there had been no order extending the time,
the answer was due before adjournment of the September term of the
court, under the statute. The defendant did not except to the order
extending the time for filing the pleadings, nor did it move to dismiss
the action for failure to file the complaint, and from the record it
would appear that it was made with the consent of both parties, if
not at their request. Anyhow, the law so construes it.

A like order was made in Ford v. Lumber Co., 155 N.C. 352, and
the Court said, in commenting on a motion to remove the cause to the
Federal Court: “The summons was returnable to September Term,
1910, at which term an order was made in this cause as follows:
‘Plaintiff allowed 40 days to file complaint; defendant has 40 days
to file answer.” The defendant did not except to this order and did
not move to dismiss the action for failure to file complaint, as it had
a right to do. It may be, as contended by defendant, that a petition
for removal need not be presented until the complaint is filed, and the
record .then discloses a removable controversy as to the sum demand-
ed, but under our decisions the defendant has waived his right to
remove and submitted himself to the jurisdiction of the court by
not excepting to the order we have quoted. By failing to except to it,
the defendant is taken to have consented to it. Lewis v. Steamboat
Co., 131 N.C. 653; Bryson v, R. R., 141 N.C. 594; Garrett v. Bear,
144 N.C. 23. . . . When the defendant takes no exception to the
order extending the time within which to file complaint and answer,
the order is a consent order and voluntary submission by defendant
to the jurisdiction of the court and waiver of a right to remove.”

To the same effect is Howard v. RB. R., 122 N.C. 944; Duffy v. R. R,
144 N.C. 26; Pruttt v. Power Co., 165 N.C. 416; Spangler v. R. R.,
42 Fed. 8305; For v. R. R., 80 Fed. 945; Williams v. Telephone Co.,
116 N.C. 558; R. R. v. Daughtry, 138 U.S. 298,

We also are of opinion that the plaintiff has stated a joint tort as
having been committed by the defendant, and he had the right thus
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to regard the wrong either as joint or as several. Gurley v.
Power Co., 173 N.C. 447; Haugh v. R. R., 144 N.C. 704; Rea {93)
v. Mirror Co., 158 N.C. 24, 27; E. R. v. Mzller, 217 U.S. 208.

The petition for removal docs not sufficiently allege a fraudulent
joinder, and the State court was not required to give up its jurisdiction.
General averments will not do, but the essential facts must be stated
so that we can see that there has been such a joinder. Hough v. R. R.,
supra, 144 N.C. 700; Tobacco Co. v. Tobacco Co., tbid., 367; Smith v.
Quarries Co., 164 N.C. 351; Pruitt v. Power Co., 165 N.C. 418; R. R.
v. Thompson, 200 U.S, 215. It can easily be secn from these authori-
ties that defendant has not complied with the statute, and the judge
was right in refusing to remove the case. Questions of law in removal
cases are decided by the State eourt, that is, as to the sufficiency of the
papers, and questions of fact by the Federal court. Kansas City R. Co.
v. Daughtry, supra, and 5 Rose’s Notes to that case (Sup.), p. 233.

When the evidence was offered as to the shortage in cars, the de-
fendant should have proceeded under Revisal, secs. 515 and 516, as
for a variance, if there was thought to be one. We do not think that
there was any change in the cause of action by reason of the amend-
ment, and we doubt if the amendment was necessary. Simpson v.
Lumber Co., 133 N.C. 95; Williams v. May, 173 N.C. 78. The amend-
ment merely added an additional ground of negligence, and did not
alter the original nature of the action. The court has ample power
to amend, in furtherance of justice, either before or after verdiet,
Revisal, secs. 505, 507, and we do not review the exercise of its dis-
eretion in the absence of a clear abuse of the power. The judge must
be presumed to have found the facts necessary to support his order
when no facts are stated in the record. McLeod v. Gooch, 162 N.C.
122; Gardiner v. May, 172 N.C. 192; Alston v. Holt, tbid., 417. We
also are of the opinion that the allegations of the complaint, though
somewhat gencral, were reasonably sufficient to include the matter
covered by the amendment. Our ruling upon these questions disposes
of the first six assignments of error, as to the removal of the cause
and the matters of evidence, and, as to the latter, we think it was
otherwise competent.

The exceptions to the charge of the Court and to the refusal of
prayers for instructions to the jury are without merit. There was
evidence of negligence sufficient to support the verdiet. The real and
proximate cause of the injuries to the plaintiff was the careless over-
loading of the car, which became topheavy and when it was put in
motion the lumber lost its balance and toppled over and upon him.
As his injury was due to the defendant’s negligence, we do not see
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that there was any assumption of risk. Hux v. Refining Co., 173 N.C.
97. Plaintiff was ordered to do the work by a person in authority
over him whose orders he was bound to obey, and the jury have
virtually found that the risk and danger were not so obvious
(94) that a man of ordinary prudence would not have gone on
with the work, under the circumstances, and in the presence
of the danger, for the court charged fully as to these matters, and we
must presume that the jury observed the instructions. The charge as
to contributory negligence fully covered the question as to assump-
tion of risks, and when this is the ecase, we have held that a specific
instruction as to assumption of risks or an issue as to it is not neces-
sary. Hux v. Refining Co., supra. This case is very much like the one
just cited in all its essential features. The charge was clear and ac-
curate in its recital of the evidence, and in the explanation of the law
applicable to it, and requests for instructions were substantially given
in the charge. Upon the question of negligence, contributory negli-
gence, including assumption of risks, and also upon concurring negli-
gence, and the negligence of a fellow servant, the law could not well
have been more correctly stated.
We affirm the judgment because we can find no error in the record.
No error.

Cited: Motors Co. v. Motor Co., 180 N.C. 620; Powell v. Assurance
Society, 187 N.C. 597; Morganton v. Hutton, 187 N.C. 739, 740; Bank
v. Hester, 188 N.C. 71; Timber v. Insurance Co., 190 N.C. 804; Burton
v. Smath, 191 N.C. 603; Patton v. Fibre Co., 192 N.C. 50; Butler v.
Armour, 192 N.C. 515; Trust Co. v. R. R., 209 N.C. 310; Whichard
v. Lipe, 221 N.C. 57; Bank v. Sturgill, 223 N.C. 827.

WAYNESVILLE HOSPITAL COMPANY v. C. D. SUTPHEN anv
ALDEN HOWELL, J=r.

(Filed 22 December, 1917.)

Fraund—False Pretense—Corporations—Principal and Agent—Vendor and
Purchaser—Secret Agreement.

Where one actively secures subscribers to shares of stock in a corpora-
tion to conduet its business on a certain lot of land, representing that
the lowest price for the property was a certain sum, and he has a
secrel agreement with the owner that he was to receive certain com-
pensation for the sale, and upon the formation of the corporation by
acceptance of the charter he has obtained, induces it to purchase the
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land at the price- stated, it was his duty to have disclosed his secret
agreement with the owner, and his misrepresentation of the lowest
price obtainable was fraudulent and obtaining money by deceit and
false pretense.

Arrrar by plaintiff from Shaw, J., at September Term, 1917, of
Haywoop.

W. J. Hannah and Margan & Ward for plaintiff.
M. Silver and R. W. Winston for defendant.

Cragrg, C.J. The complaint alleges, and there was evidence to sup-
port it, that the defendant Sutphen, who participated in organizing
the plaintiff company, undertook to purchase for the company at the
best and lowest bid a house and lot known as “Bonnie Castle”
from his co-defendant, Alden Howell, Jr., for use as a hospital, (95)
and that he reported to the company that such lowest bid was
$9,300, and urged and procured its purchase at that price, whereas
in truth and in fact he had an agreement “on the side” with his
codefendant, the owner of the said property, by which Sutphen was
to receive $400 for procuring the sale of the property to the company.
There was also evidence that the company would not have accepted
the bid had they known of this secret agreement.

The defendant admitted that he was the originator of the plan
to organize the hospital company and procured most, if not all, of
the members who joined the same and that on 27 November, 1916,
he forwarded to the Secretary of State at Raleigh the charter which
he had causcd to be prepared but which was returned as imperfect,
and he sent on a second copy, upon which the charter was issued 2
December. It was admitted that the company was organized on 8
December, 1916, by the stockholders accepting the charter at a called
meeting and electing officers and directors and adopting by-laws. At
that meeting the defendant Sutphen submitted the $9,300 offer from
Alden Howell, Jr., who was also a member of the plaintiff company
as well as Sutphen himself, and there is evidence that he represented
this to be the best and lowest price at which the property could be
bought and urged the stockholders to purchase it at that price, but
he did not make known his secret agreement with the seller by which
Sutphen was to receive $400 to induce the plaintiff to purchase at
that price. The stockholders, at that meeting, agreed to purchase,
and on 13 December took title at the price of $9,300, in ignorance
of the secret agreement by which Sutphen was to receive $400 from
said seller.
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Sutphen admitted that on 29 November, while engaged in getting
up the organization and two days after he had sent on an applica-
tion for the charter to the Secretary of State, he had the secret agree-
ment with Howell to get $400 “on the side” to secure the adoption
of the purchase. But he asserts that he was not a “promoter,” and
therefore had a right to make this private agreement unknown to
the associates whom he had induced to enter the company and who
had entrusted him with securing the Bonnie Castle house and lot for
the hospital. There was evidence for plaintiff by several witnesses
in support of the allegation that Sutphen was the trusted agent of
the corporators to secure such lowest offer for the company that was
to be organized, though at that time it had not yet been legally
“organized,” and that if the stockholders had known at the time
he reported and urged the bid of $9,300 that he was to make $40Q
for himself out of the sale, the company would not have accepted

the offer.
(96 ) The defendant Howell files an answer in which he admits

that there was an agreement “on the side” between him and
Sutphen whereby he was to give Sutphen $400 out of the purchase
price of $9,300, provided that said Sutphen should induce the com-
pany to take the Bonnie Castle property at that price, which agree-
ment was not known to the plaintiff till after it had purchased the
property at that price and taken the deed, and that he would have
sold the property to the company at 8,900 but for such agreement
to pay Sutphen for making the trade; that he had paid Sutphen $300
of this bonus, and he offered to pay the remaining $100 into court,
whereupon a nonsuit was ordered as to Howell.

The agreement between Sutphen and Howell is in evidence and is as
follows:

Waynesvinig, N. C., 29 November, 1916.

In the event of the sale of my property known as “Bonnie Castle”
for hospital purposes and in view of the fact that Mr. Sutphen is the
promoter of this movement for the establishment of a hospital for
Waynesville, I hereby agree to pay him a commission of four hund-
red ($400) as a consideration for his efforts towards the selection
and sale of the above property. Axprew Howrwry, Jz.

Among the resolutions adopted after the company was organized,
and at the time of the purchase, on his recommendation, of the prop-
erty at $9,300, the following resolution was adopted, Sutphen being
present: “Mr. Swift moved that in view of the valuable services
rendered by Mr. C. D. Sutphen in the promotion of this corporation



N.C.J SPRING TERM, 1918. 105

HospiTAL Co. v. SUTPHEN,

and his untiring efforts in its behalf, that he be recommended to the
board of directors for the position of business agent, it being the sense
of this meeting that his services in further promoting the interests
of the hospital and keeping it in the eyes of the public would be of
great value. Carried unanimously.”

Notwithstanding the recital in the contract between Sutphen and
Howell, and in the above resolution, that Sutphen was the “promoter”
of the enterprise, his defense seems to be that he was not such and that
when he made the contract on 29 November there had been only the
preliminary meeting on 27 November, and that the real organization
did not take place till afterwards, and therefore that he had a right
to make this secret agreement and withhold knowledge thereof from
the company when he urged and procured their acceptance and pur-
chase of the property at $9,300 on the false representation that it was
the best and lowest bid.

It is not material whether Sutphen was an agent or a promoter, nor
that when he was entrusted by the meeting on 27 November
with the duty of getting the best and lowest offer the company (97)
was not then fully organized. He was acting as agent or pro-
moter, if the evidence for the plaintiff is to be believed, and if he
reported and urged the company after its organization to accept the
offer of $9,300 as the best and lowest obtainable price, he was guilty
of procuring $400 of the company’s money by deceit and false pre-
tense. There was clear allegation in the complaint to this effect and
ample evidence to sustain it. Whatever evidence he could offer in
rebuttal was matter for the jury, but he did not put on any evidence.

In the first ten verses of Chapter V of the Acts of the Apostles there
was & transaction which bears a remarkable family resemblance to
this case. The early disciples, in their effort to establish a system of
owning property in common, agreed to sell all that they had and
put the price into a common fund. One of them sold a possession,
but, keeping back a certain part of the price, laid the rest at the
Apostles’ feet and represented it to be the full sum received by him.
His fraud was detected. And his wife, ignorant of the punishment
that had befallen him, assenting to the same statement, suffered the
same punishment, Peter, the chief of the Apostles, said to the offend-
er that it was not necessary for him to bring the price of the posses-
sion into the common fund, but having done so, it was a fraud to
represent the part which he brought in as the whole amount received.

The case is stronger against Sutphen, if the evidence for the plaintiff
is to be believed, and it had a right to have that evidence submitted
to the jury. By his own admission, he got up the company and pro-
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cured the charter. There is evidence that he was entrusted with the
duty of getting the lowest and best bid, and that later he represented
to the company falsely, in violation of the trust and confidence re-
posed in him, that $9,300 was the best and lowest price at which
“Bonnie Castle” could be bought for the proposed hospital, and pro-
cured the aceeptance by the company of the property at that price
by his recommendation. Whereas, in fact, $8,900 was the price the
owner was willing to take, and Sutphen admits that he reserved for
himself out of the purchase money $400, which was to go, not to the
seller, but into his own pocket. That such transaction, if found to be
true by the jury, is in breach of good faith and good morals and
was in fact and in law obtaining money by deceit and false pretenses,
can require no citation of authority.

It was the duty of Sutphen to make to his fellow stockholders at
the time he recommended the purchase of the property a full and fair
disclosure of his interest and of all the facts which the corporation
ought to know before entering into the intended contract. 10 Cye.,
275, 276.

The evidence of the plaintiff shows that Sutphen was the “promoter’
of the enterprise, which also appears by his written agreement with

Howell and the resolution passed by the meeting at the time
(98} the property was purchased on his recommendation. He ad-

mits that he took it upon himself to organize the plaintiffs into
a corporation; to procure the necessary subscribers to the articles
of incorporation; to see that the necessary documents were presented
to the proper officers of the State to be recorded and to procure
the necessary certificate of incorporation, and that he did generally
what was necessary to “float the company.” The same relation exist-
ed between the association and Sutphen when it was informally organ-
ized on 27 November as after it was legally organized, and the same
good faith was required on his part toward his associates. The law
requires of promoters of corporations that they make a full and fair
disclosure to the corporation, when formed, of their interests, and
it is a breach of trust for such promoter, who induces others to join
in the enterprise, to purchase property at one valuation and then
without making a full and fair diselosure to those whom he has
induced to join the enterprise to sell such property to the ecompany
at a higher price, thereby taking to themselves a secret profit. 10 Cye.,
275 and notes; Goodman v. White, at this term,

The judgment of nonsuit and dissolving the order in arrest and
bail is

Reversed.

2
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W. H. HOOD kT AL v. F. L. SUTTON, MAYOR, ET AL,

(Filed 22 December, 1917.)

1. School Districts—Bonds—Municipal Limits—Election—Calls-——Statutes.

‘Where a graded school district is established under chapter 96, Pub-
iic Laws of 1899, with territory coterminous with the corporate limits
of the town, and thereafter the territory is extended beyond such
limits under a private law containing no authority to issue bonds, and
there being no such authority conferred under the Laws of 1899, to
issue them for the enlarged district, the board of aldermen of the
town are without authority to call an election for the issuance of
bonds by the enlarged district, by virtue of chapter 81, Public Laws
of 1915, amended by chapter 130, Laws of 1917, this act being con-
fined to the municipal limits and taxes levied on property therein;
and such would destroy the uniformity of taxation with regard to the
outlying territory but within the school district.

2, Same—Ambiguity.

Ambiguity, if any, in chapter 81, Public Laws of 1915, as to the call-
ing of an election by the municipal authorities for a school district
extending beyond the incorporate limits of the town, is resolved against
the validity of such call by reference to other provisions therefor re-
guired by chapter 55 of the Public Laws, passed at the same session
of the Legislature.

3. Elections—Injunctions.

While the courts are slow to restrain the holding of an election, it
will nevertheless do so if the election contemplated would be held con-
trary to law, and therefore be ineffective and void.

ArpeaL by defendants from order of Stacy, J., at chambers, 21 No-
vember 1917, from LENOIR.

This is an action brought by the plaintiff in his own behalf (99)
and in behalf of other taxpayers and residents of the city of
Kinston to restrain the holding of an election and the issuing of bonds
in the sum of $150,000 for school purposes in the Kinston Graded
School District, plaintiffs contending that there is no authority for
holding the election or issuing the bonds:

(1) For that the election has been ordered by the aldermen of
Kinston instead of by the board of commissioners of the county on
petition of the board of education,

(2) For that there is no legislative authority to issue bonds in
excess of $25,000.

The defendants claim the right to hold the election and to issue
the bonds under chapter 81, Public Laws of 1915.

A iemporary restraining order issued, and upon the hearing it was
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continued until the final determination of the action, and defendants
appealed.

R. A. Whitaker for plaintiff.
Loftin, Dawson & Manning for defendants.

Avrten, J. The Kinston Graded School District was established
under authority of chapter 96, Public Laws of 1899, the territory in-
cluded in the district being then coterminous with the corporate limits
of the city of Kinston. This act was ratified by a vote of the people
of Kinston under a provision in the act requiring the election to he
held under the same rules and regulations as for the election of a
mayor.

Under chapter 225, Private Laws of 1915, the district was enlarg-
ed to include much territory outside of the corporate limits of Kinston.
This last act was also ratified by a vote of the people at an election
held at the time of electing municipal officers and by the same judges
and registrars, as required by the act.

There is no provision in either act for issuing bonds or for holding
any election except one for the ratification of the acts, and the defend-
ants must show legislative authority elsewhere for their action in or-
dering an election and for issuing the bonds.

They rely on chapter 81, Public Laws of 1915, as amended by chap-
ter 130, Laws of 1917, which are recited in the resolution, adepted
by the aldermen when the election was called, as their authority.

The act of 1917 is not material to the present inquiry as it does

not deal with elections or issuing bonds, and an examination
(100) of the act of 1915 shows clearly that it refers only to incerpor-
ated towns and cities, and does not support to deal with dis-
tricts, such as the Kinston Graded School District, which inelude
municipal corporations and territory outside of the corporate limits.

The act of 1915 is entitled “An Aect to authorize the board of alder-
men or other governing body of towns and cities to issue, upon ap-
proval by vote of the people, bonds for purchasing sites, erecting
buildings, ete., for school purposes.” The act provides, in seetion 1,
“That whenever it shall be necessary, i the judgment of the board
of aldermen or other duly constituted authority of any wncorporated
town or city in the State, which is in charge of its finances, to pur-
chase lands or buildings or to erect additional buildings for school
purposes, satd board of aldermen or other authority is authorized
and empowered to issue for said purposes in the name of said town
or ctty, bonds, ete.”; in section 3, “Said bonds shall be signed by the
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mayor, attested by the town or city clerk or treasurer, and sealed
with the corporate seal of satd town or city, and shall bear the signa-
ture of the town or city clerk and treasurer written, engraved, or
lithographed”; in section 4, “That the board of aldermen or other
proper authority of said towns and cities is hereby authorized to
levy and collect each year, in addition to all other taxes in said city,
an ad valorem tax upon all the taxable property in satd city, suffi-
clent to pay the interest on said school bonds as the same become
due, and also at or before the time when the principal of said bonds
become due, a further uniform ad valorem tax upon all the tazable
property in said city sufficient to pay the same or provide for the
payment thereof.”

It therefore appears that under the provisions of the act under
which the defendants are proceeding the governing body of the city
or town is given authority to determine whether the bonds shall be
issued or not; that the bonds are to be executed in the name of the
city or town and by its officers; that there is no authority to levy
any taxes for the payment of principal or interest, except upon tax-
able property within the corporate limits, and this exeludes the idea
that the act has any reference to a distriet which includes territory
outside of the municipal corporation, as otherwise the city or town
would be required to issue its bond, imposing upon it an obligation
to pay, and to collect taxes for the payment of the principal and in-
terest from its citizens for the benefit of territory outside of the cor-
porate limits, when those in this territory would not be bound and
would not be required to pay principal or interest, or be subject to
any tax levy, which would destroy the principle of uniformity in tax-
ation. Faison v. Comrs., 171 N.C, 415.

There is no ambiguity in the statute and no room for construction,
but if its meaning were doubtful, the doubt would be resolved against
the defendants because at the same session of the General As-
sembly provision is made by chapter 55, Laws of 1915, for (101)
school districts, like the Kinston Graded School Distriet, which
inelude incorporated towns and cities and territory outside, to issue
bonds for school purposes.

The first section of this last act provides that “the board of county
commissioners of any county in the State shall, upon the petition of
the couty board of education, order an election . . . to be held in
any county, township, or school district which embraces an incor-
porated town or city,” to ascertain the will of the voters on the ques-
tion of issuing bonds for school purposes. The act further regulates
the holding of the election for bonds and the use of the proceeds, and
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has express provision that in no case shall bonds issued by any school
district exceed the sum of $25,000,

We therefore conclude that there is no authority in the governing
body of Kinston to call the election or to issue the bonds, and that
if an election is held, it must be under chapter 55, Public Laws of
1915, or under the act a copy of which is attached to the complaint.

We are not inadvertent to the fact that the plaintiffs are asking
a court of equity to restrain the holding of an eleetion, a jurisdiction
which the courts are slow to exercise, and they will not do so except
where it is clear that the election would be held contrary to law, and
would be ineffective and void, as appears from this record. 9 R. C. L.,
1001; 14 R. C. L., 375; Conner v. Gray, 9 Anno. Cases, 121 and note;
E. R. v. Comrs., 109 N.C. 159.

We therefore conclude that there was no error in continuing the re-
straining order.

Affirmed.

Cited: Hul v. Lenotr County, 176 N.C. 587; Griffith v. Board of
Education, 183 N.C. 409; Coble v. Commissioners, 184 N.C. 355;
Hailey v. Winston-Salem, 196 N.C. 23.

MARY M. MAKELY v. WASHINGTON-BEAUFORT LAND COMPANY.
(Filed 22 February, 1918.)

‘Wills — Devise — Powers of Sale — Purchaser — Application of Funds —
Trusts and Trustees.

A devise of land to the wife, to have “complete control” for her life,
to sell to pay debts of testator, who was her husband, and for division
among their children, with power to give any share to testator’s grand-
children, subject to the support of their parents for life, “and to sell
and make deed for said property as if it were her own, and without
being required to give bond,” and expressing anxiety as to two of the
testator’s children, with “hope that they will come around all right":
IIeld, the will conferred the power upon the wife to sell the land in
her discretion and make a valid deed, not requiring the purehaser fo
see to the application of the purchase money.

Cwvin acrion, tried before Bond, J., at January Term, 1918, of
CHOWAN, upon case agreed.
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Plaintiff Mary M. Makely, on 9 January 1918, sold to the
defendant above named a tract of land, known as the “Donnell (102)
Farm,” with certain exceptions, for a valuable consideration,
which defendant agreed to pay, and a deed sufficient in form to pass
the title, and duly executed, was tendered by her to the defendant,
which the latter refused to accept upon the ground that the title is
defective, as under the will of her husband, Metrah Makely, the
source of her title, she has no power to sell the land, and the con-
troversy between the parties calls for a construction of the will, the
relevant parts of which are as follows:

“I give, bequeath, and devise all my property of every kind to my
beloved wife, Mary, to have complete control of during her life, to sell
to pay any just debts of mine, or to sell to divide among her children,
George, Metrah, Luella, Alice, and Agnes, to be divided equally be-
tween them. In the event my wife should be of the opinion that it
would be to the interest of the grandchildren to give any share to'the
said grandchild and not to the said heirs or child, said heir or child
is to have his or her support from said property as long as he or she
lives, but no right to sell or in any way to dispose of the said prop-
erty and leave their child destitute. I am afraid of our two sons,
George and Metrah, but hope that they will come around all right.
My wife is to take said property, what she needs for her support,
and to sell and make a deed for the said property as if it were her
own, and without being required to give a bond. I prefer that the
most of the land be sold, where it can be sold at a fair price, the
piece of the Donald farm, the Blount tract, if it can be retained for
George or his children without injuring the sale of the balance, I
prefer it to be retained and charge what it is worth to that share.”

No part of the Blount tract mentioned in the will is involved.

Judge Bond held that plaintiff has the power, under the terms of the
will, to sell the land, and that her deed would therefore convey a good
title. Judgment was rendered accordingly, and defendant appealed.

S. Brown Shepherd and Pruden & Pruden for plaintiff.
No counsel for defendant.

WALKER, J., after stating the case: There is no question raised as
to the proper distribution of the fund derived from a sale of the
land, the only question being whether plaintiff has the power under
the will to sell. The power is given twice; in the first part of the will,
it is directed that she may sell for the purpose of paying debts or for
a division among the children, and in a later clause a less restricted
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power is bestowed, namely, “she is to take said property, what she

needs for her support, and to sell and make a deed for the same
(103) as if it were her own, and without being required to give a bond,”

and then a preference is expressed, “that the most of the land be
sold, where it can be sold at a fair price, the Blount tract to be re-
tained for George or his children, if this can be done without impair-
ing the sale of the other tract, the value of the Blount fract to be
charged to that share.”

As we have stated, the Blount tract is not embraced by the descrip-
tion in the deed tendered by the plaintiff, and has not been sold, so
far as appears. It would seem that the language of the will iz quite
broad and comprehensive and confers a power very extensive in its
scope. The testator evidently was very solicitous about the interests
and welfare of his children, and was somewhat doubtful, as well as
anxious, about the career of at least two of them. In his lifetime he
could watch over them and act for the promotion of their best interest,
but he wished to devolve this duty in respect to them upon his wife,
in whom he had great confidence, after his death, so that she might
take his place and exercise her judgment and supervising care in
their behalf, having the same interest as he in their welfare. He
therefore gave her large diseretion, so that she eould exercise a proper
and adequate restraining influence and do what was best for them
according to the existing circumstances, a not infrequent provision
to be found in wills. She had the power in the distribution of his
estate to prefer a grandehild to a child, in order to disinherit any
one who might prove to be unworthy of his bounty or to do what
seemed best to her as between the children and grandchildren. She
was specially authorized to sell that she might pay his debts or
divide the estate among the children. This provision would confer
the power to sell without reference to the other parts of the will
where a power is also conferred. The purpose in making the sale is
not stated, nor was it material that it should be, as we are not con-
cerned with that matter in the present phase of the case, as we do
not understand it to be required that the purchaser should look to the
application of the proceeds of the sale.

Cases bearing more or less upon the question in this case have been
decided by this Court. The language of Judge Manly in Stroud v.
Morrow, 52 N.C. 463, lends support to our construction of Mr. Metrah
Makely’s will. The learned judge there said: “The question present-
ed for decision upon the case agreed is, as we think, free from diffi-
culty. The wife’s estate for widowhood is coupled with a power of
disposition by sale, will, or otherwise, absolute and unconditional.
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There seems to be no restriction upon it except that discretion in
which her deceased husband so entirely confided, and we are accord-
ingly of opinion that her covenant of a right to convey as set forth
in the case is true, and consequently the action cannot be maintain-
ed. Our opinion is based upon the strong and explicit language em-
ployed by the testator in his will. All property is given therein to the
wife during life or widowhood, with full power to dispose of

the same by sale, will, or otherwise, at her discretion, for her (104)
and their common children’s use and benefit, ete. The power

to convey by will is clear to the point that the estate to the wife
was not simply during widowhood, with power to apply the income,
but intended to leave it to her discretion, if circumstances required it,
to sell in her lifetime or to dispose of it by will at her death. The
power of sale is scarcely less significant. It would be an extraordin-
arily use of that term to mean by it a power to mortgage or pledge
for a limited time only to raise moneys or pay debts. The power to
gell, absolutely, 1s clear; which disposes of the case before us, and
we forbear to discuss the rights of persons under the will which may
arise upon other possible contingencies.” He also alludes to the fact
that in Little v. Bennett, 58 N.C, 157, an estate devised for purposes
similar to those declared in the Stroud case, and with a power of
sale for the more complete fulfillment of the testator’s intent, was held
to create a trust with respect to it, with an absolute power of dis-
position, and that the estate in reversion was subject to be divested
by and to the extent that the power was exercised.

The case of Troy v. Troy, 60 N.C. 624, is like our case in one or
two respects. Mr. Robert E. Troy devised all of his property to his
wife during her life, with remainder to his son, Alexander Troy,
but provided that his wife should have the power to sell any part
or all of it as she might deem proper in the exercise of her judgment.
It was held that this was a power appurtenant, and the estate creat-
ed by the exercise of it took effect out of her life estate as well as
out of the remainder, and that the exercise of this right vested in the
purchaser an estate in fee simple, and he was not bound to see to the
application of the purchase money. See, also, to the same effect, Parks
v. Robinson, 138 N.C. 269; Wright v. Westbrook, 121 N.C. 156;
White v. White, 21 Vt. 250; Underwood v. Cave, 176 Mo. 1. We are
of the opinion that the terms of this will more clearly express the
intention to confer a power of sale upon the wife at her discretion
than those contained in the wills construed in the cases we have cited.

We have given the same construction as herein indicated to this will,
at this term, in Makely v. Shore, where the Chief Justice says: “The
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will not only gives the property to the wife for her life with ‘complete
control’ to sell and divide the same, but gives her the right to appoint
the property to the grandchildren instead of to the children, subject
only to giving the children a ‘support’ from the property.”

The learned judge decided correctly upon the facts stated in the
case, and this affirms the judgment.

Affirmed.

Cited: Wells v. Williams, 187 N.C. 139.

(105)
COMMISSIONERS OF BLADEN COUNTY v. S. W. BORING,
(Filed 21 February, 1918.)

1. Constitutional Law — Counties — Townships — Bond Issues—Endorse-
ment—*“Faith and Credit.”

Where townships upon petition to the county commissioners are per-
mitted by statute to call an election for the purpose of voting upon the
question of the issuance of township bonds for the roads of the town-
ship, the proceeds to be turned over to the sole management and con-
trol of the township commissioners, with further provision that the
county endorse the bonds upon being satisfied of the validity of the
issuance under the statutory authority conferred, the endorsement by
the county of the township bonds is a loan of the credit of the county,
without benefit to the other townships, however remote the liability
and contrary to the Constitution, Art. I, see. 17; Art. VII, sec. 7.
Commiissioners v. State Treasurer, 174 N.C. 141, cited and applied.

2. Same——Statute—Intent—Part Constitutional.

Where a provision of a statute authorizing the issuance of bonds is
valid and complete in itself and evidences the intent of the Legislature
that township bonds for road purposes may be voted upon and issued
as bonds of the township, and there is an wunconstitutional provision
of the same act authorizing the endorsement of the bonds by the coun-
ty tending to increase the market value of the bonds: Held, the un-
constitutional feature of the statute does not affect the validity of the
constitutional part, and the bonds may be sold without the endorse-
ment of the county.

3. Counties—Townships—Principal and Agent—Constitutional Law.

Held, under the facts of this case, that a county may act as the agent
of a township in the issuance of the bonds of the township for road

purposes.

4. Constitutional Law—*‘Faith and Credit”—Statutes—Counties—Town-
ships—Bond Issues—Principal and Agent.

Where the townships of a county are authorized by statute to sepa-
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rately act upon and issue township bonds for road purposes, with an
unconstitutional provision that the county endorse the bonds of such
townships as should issue them, the fact that several or all of the
townships should issue them, the fact that several or all of the town-
ships have voted for the issuance of the bonds under the valid provi-
sions of the act does not affect the unconstitutional provision thereof
as to the endorsement of the bonds by the county.

CLARK, C. J., concurring in part and dissenting in part.

Crvin Actiow, tried before Bond, J., at December Term, 1917, of
Bladen.

Under the provisions of chapter 336, Public-Local Laws of 1915,
three townships in Bladen County have voted for the issue of bonds
for the improvement of the roads in the township, to the amount of
$27,500, and the county commissioners sold the bonds to defendant
and offered to execute the same on behalf of the townships and to en-
dorse them on behalf of the county as provided in the act. The defend-
ant refuses to comply with his contract of purchase, alleging
that the commissioners have no right to endorse the bonds on (106)
behalf of the county, and that the bonds are not valid as town-
ship bonds without such endorsement, and the court below so held.

The facts agreed exclude any question as to the passage of the bill,
the regularity of the elections authorizing the bonds, or the sale of
the bonds, and the controversy narrows itself down to a construction
of said act upon two points:

1. Have the commissioners of Bladen County the right, on behalf of
the county, under section 5, chapter 336, Public-Local Laws of 1915,
to endorse and guarantee payment of the bonds?

2. If the commissioners have no such right, are not the bonds valid
as township bonds?

The act (in section 1) provides that when 25 per cent of the voters
in any township in the county shall file with the commissioners a peti-
tion asking for an election in such township upon the question of issu-
ing road bonds, the commissioners must order the same. The petition,
as well as the notices of election following it, must state the amount of
bonds to be voted on, the term of years for which they are to run, the
rate of interest that they shall bear, not to exceed the legal rate. All
these questions are left to the people of the township.

Section 2 of the act provides that if a majority shall be cast in
favor of the bond issue, the county commissioners shall advertise for
sale, sell, and issue the bonds for the township, and that the bonds so
issued shall be township bonds and not county bonds.

Section 3 of the act is as follows: “The Board of Commissioners of
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Bladen County, in order to provide for the payment of the interest on
such bonds as may be issued by any township and to create a sinking
fund which shall be sufficient to redeem such bonds at maturity, shall
compute and levy each year, at the regular time for levying other
taxes, a sufficient tax on all taxable property and polls within such
township; and in so doing shall observe the constitutional equation
between property and polls.”

Section 11 of the act provides that these taxes shall be collected
as other State and county taxes are and shall be kept separate and
distinet from all other taxes, and used only for the purpose of paying
the interest and creating a sinking fund. The act then provides for the
election of township highway commissioners, throws certain definite
restrictions around the expenditure of the money and the manner of
building the roads, and the latter part of section 29 provides that when
the bonds have been sold, the county commissioners shall turn over to
the highway commissioners the proceeds therefrom, less any amounts

which may be necessary to keep in hand in order to meet any
(107) interest accruing before the next tax levy can be collected.

Section 5 is as follows: “That when any such bonds shall have
been issued, and it appears that the sale of the same can be effected,
the Board of Commissioners of Bladen County shall cause an investi-
gation to be made for the purpose of ascertaining whether or not the
said bonds have been issued in accordance with law and are a bind-
ing obligation upon the township issuing the same; and if it shall
appear that the election herein provided for has been properly held,
that the bonds have been properly and legally issued, and that the
same constitute a binding obligation against the taxable assests of
such township, then the Board of Commissioners of Bladen County
shall, on behalf of the county, endorse and guarantee the payment of
such bonds and the interest thereon: Provided, that in the event de-
fault should be made by the said township or the officials thereof in the
payment of either the interest or the principal of said bonds, the
county of Bladen shall not be in any way liable for the payment of
any amount whatsoever on account thereof until all the taxable assets
of the township issuing such bonds shall have been fully exhausted.”

The court held, and so adjudged, that the commissioners had no
legal authority to guarantee the bonds, and that without such guar-
anty they are not valid obligations of the county or of the township.
Plaintiffs appealed.

E. F. McCulloch, Jr. and Bayard Clark for plaintiff.
Sinclair, Dye & Ray for defendant.
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WALKER, J., after stating the case: One question in this case is
whether it is governed by the principal stated and applied in Commys-
stoners v. States Treasurer, 174 N. C., 141. We are unable to distin-
guish the two cases. The following we consider to be a fair statement
of the substance of that decision:

First. Under Laws of 1917, ch. 6, sec. 20, providing that townships
and road distriets created by special act of the General Assembly may
avail themselves of the benefits of the chapter, a statute designed to
enable the State to lend its aid to road building and maintenance in
counties, townships, and road districts upon compliance with the re-
quirements set out, provided that the bond or undertaking filed with
the State Treasurer shall be executed by the board or boards of county
commissioners of the county or counties in which such township or
road district is situated, and under other provisions of the chapter and
its general meaning and purpose, whether & loan from the State for the
purpose of road building and maintenance be applied for by a county,
township, or road district, the bond tendered the State must be that of
the county.

Second. The Legislature of North Carolina is without power
to require a county to give its binding obligation to pay the in- (108)
terest on a loan at 5 per cent for 41 years on the application and
vote of a township or road district for the construction and mainte-
nance of the roads of the township or district, since it is not within the
legislative power to tax one community or local-taxing district for the
exclusive benefit of another; hence Laws 1917, ch. 6, sec. 20, so requir-
ing a county is violative of Constitution, Art. I, sec. 17, providing
that no person shall be in any manner deprived of his property but by
the law of the land.

Third. A State or county, as a rule, may lend its aid or expend its
money in the building or maintenance of a public road anywhere with-
in its borders when it is being done for the public benefit or as a part
of a State or county system, but no taxing district can be taxed for the
exclusive benefit of another district.

Fourth. Laws 1917, ch. 6, is designed to enable the State to lend its
aid to road building and maintenance in counties, townships, and road
distriets, and section 20, requiring the county to give its binding obli-
gation to pay the interest on a loan at 5 per cent for 41 years on the
application and vote of a township or road district for the construction
and maintenance of the roads of the township or district, is violative of
Constitution, Art. VII, sec. 7, providing that no county, city, town, or
other municipal corporation shall contract a debt, pledge its faith, or
loan its eredit, nor shall any tax be levied or collected by any officers of
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the same, unless by a vote of the majority of the qualified voters
therein.

Fifth. When two constructions of a statute are permissible, the
courts, in favor of upholding legislation, should adopt the construe-
tion which is in accord with the organic law; but the principal does not
justify a departure from the plain and natural significance of the
words employed which the meaning and purpose of the law clearly
tend to confirm and support.

Sixth. When the constitutionality of a statute is the question what
the statute authorizes, and not what is being presently done under it,
furnishes the proper test of validity.

The only difference between that case and this one is merely formal,
for there the county was required to issue the bond as its own inde-
pendent obligation for the township, the county being the prineipal,
while here the county is required to endorse or guarantee the township
bond. In the one case the obligation of the county is primary, in the
other it is secondary. Nevertheless, the ecounty would ineur an obli-
gation for the township, contrary to the principle of the Lacy case,
that a State or county, as a rule, may lend its aid or expend its money
in the building or maintenance of a public road anywhere within its
borders when it is being done for the public benefit or as a part of a
State or county system; but no taxing district ean be taxed for the

exclusive benefit of another district. Under such a provision as
(109) that contained in the statute, one township would get the bene-

fit of road improvement and maintenance within its borders at
the expense of all the other townships and without their consent ex-
pressed at an election. We have frequently held, at least in principle,
that where the roads of the different townships or districts are sev
apart and a scheme is devised whereby they can be planned, laid out,
constructed or improved entirely under the township’s control and
management, and without reference either to State or county benefit,
it is not within the legislative power to tax one community or local
district for the exclusive benefit of another. Harper v. Comrs., 133
N.C. 106; Faison v. Comrs., 171 N.C. 411; Keith v. Lockhart, 171 N.C.
451, and numerous cases in other jurisdictions collected in Com-
missioners v. State Treasurer, supra, are to the same effect.

“The taxing district through whiech the tax is to be apportioned must
be the distriet which is to be benefited by its collection and expendi-
ture. The distriet for the apportionment of the State tax is the State,
for a county tax the county, and so on. Subordinate districts may be
created for convenience, but the principle is general, and in all sub-
ordinate districts the rule must be the same.” Cooley on Taxation
(3 ed.), 430.
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“The constitutional requirement of uniformity of taxation forbids
the imposition of a tax on one municipality, or part of the State, for
the purpose of benefiting or raising money for another.” 37 Cye., 749.

Taxes should be laid upon those only for whose benefit they are im-
posed, and when the burden is laid upon one locality for benefits ac-
cruing solely to another it is violative of constitutional guarantees as
contained in the Constitution, Art. I, see. 17, providing that no person
shall be deprived of his life, liberty or property but by the law of the
Iand. The clear injustice of any other rule of action is apparent. It is
provided in Constitution, Art. VII, sec. 7, that no county, city or town,
or other municipal corporation, shall contract a debt, pledge its faith
or loan its credit, nor shall any tax be levied or collected by any officers
of the same, except for the necessary expenses thereof, unless by a vote
of a majority of the qualified voters therein. While the construction of
public roads is a necessary expense, as has been so often decided, we
held in the Lacy case that the establishment of a road system confined
to a township or road district, and under its contrel and for its special
benefit, is not a necessary county expense; and even if sanctioned by a
majority of the voters of the township or distriet at an election, the
Legislature cannot create any obligation of the county which must be
paid by taxation of the entire county when the voters in the latter have
not consented thereto, and there is not even a method provided for their
doing so.

The Court said in Commissioners v. State Treasurer, supra:

“A localized road system can in no sense be considered a neces- (110)
sary county expense, and a statute, or that portion of it, certain-

ly, which undertakes to establish a county liability for its construction
and upkeep, is in clear violation of this wholesome constitutional pro-
vision, and must be declared invalid.”

This review of the Lacy case, we think, shows unmistakably that this
case falls directly within its governing principle. It ean make no dif-
ference that in the Lacy case the county was a principal, and not a
surety or guarantor for the township. In either case the county is made
to assume a lability or obligation for the township. And it must be
observed that Constitution, Art., VII, sec. 7, refers not only to a debt,
but to a pledge of its faith or loan of its credit, and a guaranty is of
the latter class. The prohibition of that section was on ground upon
which the deeision in the Lacy case was based. The language of sectior
7 of Article VII was purposely given a broad scope so as to include
any and every form of indebtedness, legal obligation or liability, for it
was seen that the same rule should be provided for all in order to pro-
tect the people against discriminating and unjust taxation.

But it is argued that the county may never have to pay, as the “tax-
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able assets” of the township must be fully exhausted before it can be
called upon to make good any deficiency. This does not destroy the
debt, pledge of its faith, or loan of its credit, or alter in the least the
legal character of its undertaking, and it may also be said that the
suggestion, if carried out, would lead to the conclusion that if the coun-
ty will never have to pay, there was no use in requiring its guaranty
of the debt, as it would add nothing to the credit of the township or
to the salable value of the bonds on the market. The question, there-
fore, is not whether the county will have to pay, but whether it may
have to pay on default of the township. An ordinary guarantor may
never be called upon to pay for his principal, because the latter is able
himself to pay, but this does not alter the character of his liability in
law. It is only something incident to the relation he has assumed.

In the Lacy case this contention also was met as follows: “We are
not inadvertent to the fact that thus far a tax only on the township
applying for the loan is contemplated by the county commissioners;
but, as we have seen, the bond to be given fixes an obligation on the
county for the entire sum, and the statute provides that if there be de-
fault in payment of the 5 per cent interest for thirty days, the entire
amount due and all penalties shall ‘at once become due and payable’
and enforced by action. And, as we have said in former decisions, ‘It
is no answer to this position that, in the particular case before us, no
harm is likely to accrue, or that the power is being exercised in a

benevolent manner, for when a statute is being squared to the
(111) requirement of constitutional provision, it is what the law au-

thorizes, and not what is being presently done under it, that
furnishes the proper test of validity.’” But the probability of the
county never having to pay anything not only does not change the
nature of its obligation, but the suggestion is further answered by the
fact that it is not the eventual amount of the liability that determines
the question of its original validity, but solely the character of the
obligation assumed, whether the money risk is small or great. We
must hold, therefore, that the Lacy case applies, and that the county
has no power to guarantee the payment of the bonds.

But we are of the opinion that this conclusion does not affect the
validity of the township bonds. The guaranty of the county was in-
tended to add its credit to that of the township and increase thereby
the market value of the bonds. It surely was not intended to go beyond
this and make the guaranty a condition precedent to the validity of the
bonds, or, in other words, that the power of the township to issue the
bonds and that of the county to guarantee them were inseparably
joined together, so that the one could not exist without the other. The
guaranty was intended for the benefit of the township and the pur-
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chasers of its bonds. If they choose to take the bonds without the
guaranty, we do not see why they cannot legally do so. We think the
principle of the following cases applies: Berry v. Haines, 4 N.C. 311;
Darby v. Wilmington, 76 N.C. 183; Cotton Mills v. Wazhaw, 130 N.C.
293; Lowery v. School Trustees, 140 N.C. 42-43,

Where a part of a statute is invalid, the remainder, if valid, will be
enforced, provided it is complete in itself and capable of being executed
in accordance with the apparent legislative intent; but if the void
clause cannot be rejected without causing the statute to enact what
the Legislature did not intend, the whole of it must fall. 26 A. & E.
Enc. of Law (2 ed.), 570; Black on Const. Law, p. 64; Lowery v.
School Trustees, supra; Keith v. Lockhart, supra.

“Even in a case where legal provisions may be severed in order to
save, the rule applies only when it is plain that the Legislature would
have enacted the legislation with the unconstitutional provisions elimi-
nated.” Employers’ Liability Cases, 207 U.S. 463, 501; R. R. v. Mec-
Kenonill, 203 U8, 514; Riggsbee v. Durham, 94 N.C, 800; Greene v.
Owen, 125 N.C, 212.

The leading or dominant intent in passing this statute was to au-
thorize the issuing of township bonds, which can be done without any
endorsement of the county, and the object, if not the sole object, to be
attained by the guaranty was, as we have said, to increase the market
value of the bonds so that they may be sold for an adequate price, or
to the best advantage. But if this can be done without the en-
dorsement, and it appears in this case that it can be done, we (112)
should not declare the entire statute to be void. It is stated in
the brief of the defendant’s counsel that he will take the township
bonds without the county’s endorsement if the county has no power to
endorse them.

There can be no doubt upon the question incidentally presented
in the case that the county may act as agent for the township in the
manner described in the statute. Jones v. Comrs., 107 N.C. 248, 265;
McRackan v. R, R., 168 N.C. 62; Edwards v. Comrs., 170 N.C. 448,

The fact that more than one of the townships has voted for the issue
of bonds, each for itself, can make no difference in the result. They
do not even collectively constitute the county in its corporate capacity,
but each is acting for itself, and the law is the same as if only one
township had issued bonds, for several of the townships is no more the
same entity as the county than one township would be, not even if they
acted in concert, which they cannot do, as it is required by the statute
that each township should act for itself by a separate vote, the county
being its agent in certain respeects.

Our conclusion is that the township bonds are valid, but that the
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county cannot endorse them or add its guaranty to them. This modifies
the judgment.

The costs of this Court will be taxed against the plaintiff Board of
Commissioners of Bladen County.

Modified.

Crarxk, C.J., concurring in part and dissenting in part: The bonds
being issued by the township for necessary purposes, under a vote of
the people, and under the authority of an act of the Legislature, there
can be no doubt as to their validity.

The act, however, is also equally explicit (section 5) in authorizing
the board of commissioners on “behalf of the county to endorse and
guarantee the payment of such bonds ard the interest thereon,” after
investigation by the commissioners and a finding by them that the
bonds have been legally issued and are a binding obligation against
the taxable assets of such township, with a proviso that “the county
of Bladen shall not be in any way liable for the payment of any
amount whatsoever on account thereof until all the taxable assets of
the township issuing such bonds shall have been fully exhausted.”
With this proviso, the county could not incur any liability, as a matter
of fact, and the endorsement is merely to give the bonds a higher
market value, thus benefiting the township without rigk to the county.

A perusal of the State Constitution with a microscope of the highest
possible power will fail to discover a single line or word or intimation

that prohibits the Legislature from authorizing a county to en-
{118) dorse the bonds of one of its townships issued for necessary

purposes. If there ig, the language should be pointed out. It
would be passing strange if there could be such prohibition upon the
Legislature since the Legislature has repeatedly bound not only the
county in which the local improvement has been made, but all the
counties of the State therefor. The Quaker Bridge Road in Jones and
Onslow and the public road in Jones County from Core Creek to
Trenton were built at State expense, Jones County bearing its part,
though the road is no part of a State system. The same is true as to a
public road built at State expense in Pender County and the Hickory
Nut Gap Road and many similar enterprises. All the numerous State
appropriations for railroads have been made by the sale of bonds
issued by the whole State for the benefit, in each instance, of a few
counties through which these roads run.

Even now the State is giving aid for the construction of a short rail-
road from Elkin to Sparta and to the reconstruction of the Hickory
Nut Gap Public Road. The Dismal Swamp Canal and Harlowe's
Creek Canal were built largely at State expense, though of local value
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mostly and of no benefit to the State at large. If Cherokee and other
western counties can be taxed to pay bonds issued for public roads and
canals in the East and if California and Oregon can be taxed for build-
ing waterways or highways in North Carolina, the Legislature can
certainly, as in this case, authorize a county to give the aid of its
credit to one of its townships by endorsing bonds issued for necessary
expenses, this being done without any risk to the county and when
there is nothing in the Constitution restricting the Legislature in such
exercise of its power to direct the public policy of the State.

Our State has also pursued the policy of exchanging bonds with a
railroad corporation, giving its own bonds for the railroad bonds, as
among other instances, to aid in building the short line of railroad
from Taylorsville to Statesville, better known as the “Junebug Rail-
road,” and in the construction of the Chatham Railroad, with which
it not only exchanged State bonds for railroad bonds, but it also ex-
changed State bonds with the city of Raleigh, which had subseribed
for the construction of that railroad, and in other cases. The instances
have been numerous.

In passing upon the constitutionality of the statute, the question is
not whether this Court or a previous Court has held such act invalid or
valid, but whether the Constitution itself shows any prohibition on the
Legislature to pass the act. Such prohibition must be clear and explicit,
“beyond a reasonable doubt.” It was so held by Chief Justice Marshall,
who invented, or first asserted, the claim of the supremacy of the courts
over the Executive and Legislative Departments, in Marbury v. Madi-
son, 1 Cranch, 137, and this restriction on what would otherwise be an
unlimited and arbitrary power in the courts—the autocracy of
an irreviewable veto—has been affirmed several hundred times (114)
since by State and Federal Courts. Ogden v. Sanders, 12 Wheat.,

213; 6 R.C.L,, p. 82, and cases cited in notes, secs. 81-86, and 98-116.

Unless the Legislature is expressly prohibited by the Constitution
from passing an act, then the matter rests in the discretion of the law-
making power, and the Court has no power to interfere with the legis-
lative exercise of its right to direct the public policy of the State,
without itself violating the Constitution, which provides that the three
departments of the government—ILegislative, Executive, and Supreme
Judicial-—shall be “forever separate and distinet from each other.”
Constitution, Art. I, sec. 8. Neither of the three departments is given
control over the other two beyond the power given the legislative,
which is nearest to the people and with shorter terms of office, to im-
peach and remove any official. In other respects, all three are left sub-
ject to control by the people only, who will pass upon their conduct in
the election of their successors as public agents. So jealous has North
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Carolina always been of the free and untrammeled expression of its
will by its Legislature, subject only to review by the people themselves,
that this State has never given the Governor the veto power to this
day. It certainly did not intend to give an irreviewable veto to the
courts, especially in cases where the Constitution does not expressly
forbid the General Assembly to act.

Cited: Martin County v. Trust Company, 178 N.C. 32; Comrs. v.
Trust Co., 178 N.C. 173; Brunswick-Balke Co. v. Mecklenburg, 181
N.C. 388; Jones v. Board of Education, 185 N.C. 309, 310; Bank v.
Lacy, 188 N.C. 29; Ellis v. Greene, 191 N.C, 765; Greene Co. v. B. R.,
197 N. C. 423, Banks v. Raleigh, 220 N.C. 37; Strickland v. Franklin
Co., 248 N.C, 674.

R. C. BARCLIFT anp WIrE v. NORFOLK SOUTHERN RAILROAD CO.
(Filed 20 February, 1918.)

1. Railroads—Construction—Waters—Damages—DLimitation of Actions.

Under the provisions of Revisal, sec. 394 (2), that actions to recover
damages caused by the construction of a railroad, or repairs thereto
shall be commenced within five years, etc., after the cause of action
accrues, the statute does not necessarily begin to run from the time the
road or structures were originally erected if thereafter changes have
been made therein which caused appreciable and substantial damages
to adjoining lands.

2. Same—Ditches—Increase of Flow.

A railroad company in 1881, by lateral ditches, diverted quantities of
water from their natural flow, conveying a part of the same by a drain
ditch towards plaintiff’s land, passing through a culvert under a coun-
ty road, which method was sufficient at that time not to appreciably
injure the plaintiff’s land or crops growing thereon. In 1911 the com-
pany enlarged the ditch so as to increase the flow of the diverted water,
to the substantial damages to the plaintiff’s land and crops he en-
deavored to grow thereon, for which compensation is sought in the
action: Held, the statute began to run from the later date, 1911, Re-
visal, see. 394 (2).

8. Railroads—Waters—Measure of Damages—Entire Damages—Crops.
The damages to land caused by the building of a railroad and struc-
tures within contemplation of Revisal, sec. 394 (2), are the entire dam-
ages, past, present, and prospective, including not only the deprecia-
tion of the land incident to the trespass, but also the injury to growth
of crops during the period covered by the enquiry to the time of trial,
which may be assessed by the jury on separate issues as to each.
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CiviL Acrion, tried before Kerr, J., and a jury, at November (115)
Term, 1917, of PASQUOTANK.

The action, instituted 30 October 1915, is to recover for the alleged
wrongful diversion of water by defendant company on the lands of
plaintiffs R. C. Barclift and his wife, Lavina, causing substantial dam-
ages to the same. On denial of liability, the jury rendered the following
verdict:

1. Is the plaintiff the owner of the land described in the pleadings?
Answer: “Yes.”

2. Has the defendant wrongfully diverted and discharged the water
on the lands of the plaintiff, as alleged? Answer: “Yes.”

3. What damage, if any, was done to the crops of Luna Barelift dur-
ing the years 1913, 1914, 1915, 1916, and 1917? Answer: “19183, $75;
1914, $75; 1915, $87.50; 1916, $50; 1917, $100. Total, $387.50.”

4, What permanent damage, if any, has the plaintiff, Lune Bareclift,
sustained to her lands described in the complaint by the wrongful acts
of the defendant? Answer: “$50.”

5. Is the right of action of the plaintiffs barred by the statute of
limitations? Answer: “No.”

Judgment on the verdict for plaintiff, and defendant excepted and
appealed.

Aydlett & Stmpson and Thomas J. Markham for plaintiff.
Ward & Thompson for defendant,

Hoxg,J. There were facts in evidence tending to show that defend-
ant company, constructing its road in 1881, by lateral ditches diverted
quantities of water from its natural flow and drainage and by a drain
ditch conveyed a part of this diverted water towards the lands of plain-
tiffs, passing through a culvert under a county road, ete.; that this
drain ditch, as originally made by the company, was about six feet
wide and two to three feet deep and held the water in such fashion that
the culvert under the county road and lower drain ditches were suf-
ficient to carry same to a natural watercourse and without appreciable
injury to plaintiff’s lands or the production of crops growing thereon;
that in 1911 the company enlarged this drain ditch to 9 feet in width
and made it much deeper, and in this way increased the flow of
this diverted water to such an extent that the culvert under (116)
the road and the lower ditches were insufficient to carry it off,
and the plaintiff’s lands and the crops he endeavored to grow thereon
were thereby greatly injured and damaged.

These facts, which have been accepted by the jury and established
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by their verdict, give plaintiffs a clear right to recover, and there is
no error, to defendant’s prejudice, in the proceedings below.

Our statute, Revisal, sec. 394, subsce. 2, provides that actions to re-
cover damages caused by the construction of railroads or repairs there-
to shall be commenced within five years after the cause of action ac-
crues and requires that, in any such action, the jury shall assess the
entire amount of damage which the party aggrieved is entitled to
recover by reason of the trespass upon his property. In construing this
statute, 1t has been repeatedly held that the limitation begins to run,
not from the time the road or structures are built or repaired, but {from
the time that said structures cause appreciable and substantial dam-
ages to the property. It 1s further held that the entire damages shall
be awarded, “past, present and prosepective,” and that said damages
may properly include, not only the depreciation in the value of the
land incident to the trespass, but also the injury to growth of crops
during the period covered by the inquiry and to the time of {rial, and
that these different sources of damages may be assessed on separate
issues if such a course is found desirable. These positions were all recog-
nized and applied in Barclift v. R. R., 168 N.C. 268, a suit between
these same parties concerning another piece of land in the same locali-
ty and involving the same diversion of water and the trespass ineci-
dent to this alleged wrong. That well-considered case is in full accord
with our decisions on this subject, and we regard it as decisive of all
questions presented on the present appeal. Perry v. E. R., 171 N.C. 38;
Duwvall v. R. R., 161 N.C. 448; Porter v. B. E., 148 N.C. 563; Beasley
v. R. R., 147 N.C. 362; Stack v. R. R., 139 N.C. 366; Ridley v. R. R.,
118 N.C. 996.

We find no error in the record, and the judgment for plaintiff is
affirmed.

No error.

Cited: Barcliff v. B. R., 176 N.C. 41; Jackson v. Kearns, 185 N.C.
420; Phillips v. Chesson, 231 N.C. 570.
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WHITMORE-LIGON COMPANY, Inc., v. R. B. HYATT, SHERIFF OF EDGE-
coMBE Couxty, S. A. GARDNER axp R. E. FULFORD.

(Filed 20 February, 1918.)

1. Statutes—Vendor and Purchaser—Merchandise in Bulk—Police Powers
-—(Constitutional Law.

Statutes regulating the “sales of merchandise in bulk” are a valid ex-
ercise of the police power of the State. Pell’s Revisal, 964a, as amended.

2, Statutes—Vendor and Purchaser—Merchandise in Bulk-—Void Sales.

A “sale in bulk of a large part or the whole of merchandise” under
the conditions set forth in our statute, without an inventory and proper
notice to creditors, or without an adequate or proper bond to account
for the proceeds, is absolutely void as to creditors and may be made
available for their debts and claims,

3. Same—Exemptions and Executions.

A vendor of merchandise in bulk which is void under our statute is
not deprived of his right to his personal property exemption under
execution of his judgment creditor.

4, Sherifis—Exemptions—Fees Demanded.

‘Where the judgment debtor claims his personal property from execu-
tion, the sheriff is justified in refusing to proceed further till such ex-
emptions are properly set apart, and the payment of his fees for the
purpose by the plaintiff in the action, except when the suit is brought
in forma pauperis. Revisal, sec. 1275,

CiviL AcTION, heard on demurrer to complaint by Daniels, J., at No-
vember Term, 1917, of EpGECOMBE.

The action was in part against the defendant sheriff, to compel the
sale of certain goods levied on under an execution in plaintiff’s favor
against defendant 8. A. Gardner, judgment debtor, and without setting
apart the personal property exemptions of said Gardner, as requested
by him, and also to recover certain penalties against said sheriff by
reason of other defaults in the enforcement of said process. The claim
for specific penalties having been withdrawn, the demurrer of the
sheriff to plaintiff’s first cause of action was sustained, and plaintiff,
having duly excepted, appealed.

There were other facts stated in the complaint looking to further
recovery by plaintiff against 8. A. Gardner, vendor, and his codefend-
ant, R. E, Fulford, vendee, arising by reason of a sale of goods from
the former to the latter without any compliance with the require-
ments of the statute regulating taxes of merchandise in bulk, as set
forth in Pell’s Revisal, 964a, amended by Laws 1913, Extra Session,
ch. 66; Gregory’s Supp., p. 108; but, as judgment on that feature of
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the case was rendered against said defendants and they do not appeal,
the questions relevant to the claim against these parties is not pre-
sented.

James M. Norfleet for plaintif.
4. W. MacNair for defendant Gardner,
W. O. Howard for defendant Hyatt.

(118)  Hoxg, J. It appears from the complaint that 8. A. Gardner,

a retail merchant, in October, 1916, sold his stock of goods in
bulk to his codefendant R. E. Fulford without in any way complying
with the requirements of the statute regulating such sales, Pell’s Revis-
al, sec. 964a, and Gregory’s Supp., same section, p. 108; that plaintiff, a
creditor of the vendor, by reason of goods sold, delivered and unpaid
for, instituted his action before a justice of the peace and recovered
judgment for the then debt, $78.76 and costs, and that execution there-
on having been placed in the hands of the defendant sheriff, he levied
on the stock of goods remaining unsold and thereupon the fraudulent
vendor, having requested that his personal property exemption be set
apart to him, the sheriff, demanding that his fees for the purpose be
paid by plaintiff, a position allowed by the law (Lute v. Reiley, 65
N.C. 20), except when the suit is in forma pauperts, Revisal, sec. 1275,
declined to proceed further without the setting apart of the exemption
as claimed.

It appeared, further, from the complaint that Gardner was insolvent
and had no property other than the interest that might arise to him on
their goods or the balance due on the purchase price, and further, that
Fulford is also insolvent, the amount of goods remaining on hand and
in his possession at the time of levy being about $125.

Upon these facts, admitted by the demurrer to be true, we concur in
the view of the court below and are of opinion that the vendor is en-
titled to his exemption and the sheriff was justified in refusing to pro-
ceed further till such exemptions were properly set apart.

Prior to the enactment of the “sales in bulk” statute, it has been re-
peatedly held with us that when an insolvent debtor has made dispo-
sition of his property, real or personal, with the fraudulent intent to
avoid the payment of his debts and the conveyance has been success-
fully assailed by the creditors and the property, by judicial proceed-
ings, made available on the vendor’s debts, the latter is entitled to
his homestead or personal property exemption, or both, according to
the nature of the property. Cowan v. Phillips, 122 N.C. 70; Gaster v.
Hardie, 75 N.C. 460; Board v. Reiley, 75 N.C. 144; Duwvall v. Rollins,
71 N.C. 218; Crummen v. Bennet, 68 N.C. 494,
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Speaking to the position and the basic reason for it, Chief Justice
Pearson, in the Crummen case, supra, said: “A makes a conveyance of
his land to B, which conveyance is fraudulent and void as against the
creditors of A. A creditor takes judgment and issues execution, treating
the conveyance to B as void; can the homestead of A be sold? The
creditor treats the conveyance to B as void and of no effect; take that
to be so, how can the creditor have any more right against A
than he would have had if the conveyance had not been made? (119)
We can see no ground to support the position that an attempt to
commit a fraud is a forfeiture of the debtor’s homestead; there is no
provisions of the kind, either in the Constitution or the statutes.”

It has been also held in several well-considered opinions that the
legislation regulating the “sales of merchandise in bulk” should be
upheld as a valid exercise of the police power, and that a “sale in
bulk of a large part or the whole of a stock of merchandise” under the
conditions set forth in the statute, without an inventory and proper
notice to creditors or without an adequate and proper bond to account
for the proceeds, is absolutely void as to creditors and may be made
available for their debts and claims. Geallup v. Rozier, 172 N.C. 283;
Pennel v. Robinson, 164 N.C. 257.

Applying the principle of these various decisions, we see no reason
why the position upheld in the first class of cases should not be con-
trolling in the second. In the one, the conveyance is avoided because
made with a fradulent intent. In the other, because of noncompliance
with the statutory requirements, but both proceed on the theory that,
as to creditors and their claims, the property did not pass, and, if this
position is established and the property is held to be still in the debtor,
then the incidents of ownership must attach and such debtor becomes
entitled to the homestead and personal property exemptions allowed
him by the constitution and laws of the State.

In the cases cited and chiefly relied upon by the appellant, Daly v.
Drug Co., 127 Tenn. 412, and Marlow v. Ringer, 91 S.E. 386 (W. Va.),
the question of the debtor’s right to his exemptions was not presented
or considered and the decisions do not seem to be apposite to the facts
of this record. In those cases, it was held, among other things, that
legislation of this character is valid; that the transactions in those
particular cases were within the provisions of the statute and that the
vendee, in such sale, could be held liable to creditors for the value of
the goods sold by him.

This last position seems to have been recognized in the present in-
stance, for we find that judgment has been entered for plaintiff against
both the vendor and vendee for the amount of plaintiff’s claim, this on

5—175
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allegation that a l