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CITATION OF REPORTS 

Rule 62 of the Supreme Court is a s  follows: 

Inasmuch a s  all volumes of the Reports prior to 63d have k e n  reprinted 

by the State, with the number of the volume instead of the name of the 

Reporter, counsel will cite the volumes prior to the  63d N. C. as  follows: 

1 and 2 Marin 
Taylor Er Couf j ............. a s  1 N. C. 

1 Hayn~ood .......................... " 2 " 

2 " ...................... ' 3 ' 
1 and 2 Car. Law Re- 

pository 6- 8. C. Term /" " " 

.......................... 1 Murphey " 5 " 

2 " .......................... " 6 " 

3 " .......................... " 7 " 

1 Hawks .............................. " 8 " 

2 " .............................. " 9 " 

3 " .............................. " 10 '& 

4 " .............................. " 11 " 

1 Devereux Law .................. " 12 " 
2 " " .................. " 13 " 

3 " " .................. " 14 " 

1 " Eq. ................ " 16 " 
2 " " ................ " 17 " 

1 Dev. & Bat. Law .............. " 18 " 

9 Iredell Law a s  31 N. C. .................. 
10 " " .................... " 32 " 

11 " " .................... " 33 " 

12 " " .................... " 34 " 

13 " " .................... " 35 " 

1 " Eq. .................... " 36 " 

2 " " .................... " 37 $' 

3 " " .................... " 38 " 

4 " " .................... " 39 " 

5 ‘4 " .................... " 40 " 

6 " " .................... " 41 " 

7 " " .................... " 42 " 

8 " " .................... " 43 " 

........................ Busbee Law " 44 'c 

' Eq. .......................... " 45 " 

1 Jones Law ........................ " 46 " 

3 " " ........................ 
4 " " 

" 48 " 

........................ " 49 " 

5 " " ........................ " 50 " 

3 & 4  " " .............. " 20 " 

1 Dev. Ss Bat. Eq. ............ " 21 " 

2 " ' ............ " 22 " 

1 Iredell Law .................... " 23 'r 

I n  quoting from the reprinted Reports counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., 
which are repaged throughout, without marginal paging. 

........................ " 52 " 
7 ' 6  " 

8 " " ........................ " 53 ' L  

1 " Eq. ........................ '< 54 L' 

........................ " 55 " 2 '6 '6 

5 " " " 27 " .................... 
6 " " .................... " 28 " 

7 " " .................... " 29 " 

8 " " .................... " 30 " 

6 " 6' 6 6  59 " ........................ 
1 and 2 Winston ................ " 60 L L  

Phillips Law " 61 " ........................ 
' Eq. " 62 " ........................ 



JUSTICES 

OF T H E  

SUPREME COURT OF NORTH CAROLINA 

SPRING TERM, 1918 

CHIEF JUSTICE: 

WALTER CLARK. 

ASSOCIATE JUSTICES : 

PLATT D. WALKER, WILLIAM A. HOKE, 
GEORGE H. BROWN, WILLIAM R. ALLEN. 

ATTORNEY-GENERAL : 

JAMES S. MANNING. 

ASSISTANT ATTORNEY-GENERAL : 

R. H. SYKES. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF THE SUPREME COURT: 

JOSEPH L. SEAWELL. 

OFFICE CLERK : 

EDWARD C. SEAWELL. 

MARSHAL AND LIBRARIAN : 

ROBERT H. BRADLEY. 
MARSHALL DELANCEY HAYWOOD.' 

*Mr, Haywood succeeded Mr. Bradley, who died 17 May. 1918. 
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JUDGES 
O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

W. M. BOND ................................................ i t  ................................ Chowan. 
GEORGE W. CO~YNOR .................................. Second ............................. Wilson. 
JOHN H. KERR ............................................ h i d  ................................ Warren. 
I?. A. DAKIELS .......................................... Fourth ............................ Wayne. 
H. W. WHEDBEE ..................................... . F i t  .................................. Pitt. 
0. H. ALLEN ............................................. Sixth .................................. Leuoir. 

H. CALVERT ............................................ Seventh ............................ Wake. 
W. P. STACY ............................................ E i g h t h  ............................. New Hanover. 
C. C. LYON ...................................... J t h  .................... .. ..... Bladen. 
W. A. DEVIN ............................................. T e n  ................................. Granville, 

WESTERN DIVISION 

H. P. LANE ..................................... e t h  ..................... .... ...Rockingham . 
THOMAS J. SHAW .................................... Twelfth ............................. Guilford. 
W. J. ADAMS .............................................. Thirteenth ........................ Moore. 
W. F. HARDINQ .............................................................. Mecklenburg. 
B. F. Loiw .............................................. i f t n t h  ........................... Iredell. 
J. L, WEBB .................................................. Sixbeenth .......................... Cleveland. 
E. B. CLINE ............................................ Seventeenth ...................... Catawba. 
M. H. JUITIC~ ............................................ Eighteenth ........................ Rutherford. 
FRANK CARTEE ......................................... Nineteenth ........................ Buncombe. 
C. S. FERGUSON ...................................... Twentieth ......................... Haywood. 



EASTERN DIVISION 

................................ ...................................... J. C. B. EERINGHAUS First Pasquotank. 
RICHARD G. ALLBBROOK ............................. Second ................................... Edgecornbe. 
GARLAND E. MIDYETTE ............................... -ton. 
WALTEB D. SILER ...................................... Fourth ................................... Chatham. 
J. LLOYD HORTON* ....................................... Fifth ...................................... Pitt. 

..................................... H. E. SHAW ................................................. Sixth Lenoir. 
H. E. NORRIS ................................................ Seventh ................................. Wake. 
H. L. LYON ................................................... Eighth ................................... Columbus. 
S. B. MCLEAN .............................................. Ninth ..................................... Robeson. 
S. M. GATTIS ................................................ Tenth ..................................... Orange. 

WESTERN DIVISION 

S. P. GRAVES ............................................. Eleventh .............................. Surry. 
................................. JOHN C. BOWER .......................................... Twelfth Davidson. 

............................ W. E. BROCK ................................................ Thirteenth Anson. 
........................... G. W. WILSON ............................................ Fourteenth Gaston. 

HAYDEN CLEMENT ..................................... Fifteenth .............................. Rowan. 
R. L. I ~ U F F M A N  ........................................... Sixteenth .............................. Caldwell. 

......................... J. J. IIAYES ................................................. Seventeen1 h Willies. 
........................... MICHAEL SCIIENICK .................................. Eighteenth Henderson. 

J. W. SWAIN ................................................. Nineteenth ..................... Buncombe. 
............................ G. L. JONES ................................................ Twentieth Macon. 

*Succrcdcd Charles 11. Abernathy,  resiglled 
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SPRING TERM, 1918 

The following were licensed to practice law by the Supreme Court, Spring 
Term. 1918. 

................................................. ~ T H W R  W A Y ~ E  BEACHBOARD Stocksville, N. C. 

............................................................ ELVIN LOY BUMGARNER I i c k o ,  N. C. 

HAROLD DUNEAR COOLEY ....................................................... Nashville, N. C. 

PIIINEIIAS DAVID GROOM .......................................................... K i n t o ,  N. C. 

MARION BUTLER FOWLER ......................................................... Hilsboro, N. C. 

ARCHIBALD CREE GAY .......................................................... Jackson, N. C. 

HENRY SPIVEY GRANT ............................................................... Rocky Mount, N. C. 

FRANK DOBBIN HACKETT, JR ................................................ Washington, N. C. 

GEORGE OSBORNE HEQE .......................................................... Winston-Salem, N. C. 

DANIEL MONROE JOLLY ............................................................. V i n e n d  N. C. 

JESSE ALDON JONES ................................................................ a y s v e  N. C. 

Zone KNOX JUSTrCE (DR.) .................................................. Davidson, N. C.  

HERCULES LEE KOONTZ ....................................................... Greensboro, N. C. 

ALONZO GROVEB LIVELY ........................................................ Honalrer, Va. 

WALTEB RAINE MCCAROO ......................................................... Reidsvi le  N. C. 

CHARLES HOWARD REAVES ....................................................... Wake Forest, N. C. 

WILLIAM FRANCIS SCIIOLL ( S) ............................................... H o l y  Springs, N. C. 

HARVEY HOYLE SINK ................................................................ Lexington, N. C ,  

WESLEY ELLIS THOMAS, JR .................................................. Roclingham, N. C. 

SPENCER THEOPIXILUS THORNE ............................................... Rocky ?Mount, N. C .  

EDWARD LLEWELLYN TRAVIS, JR ............................................. Halifax N. C.  

HENRY LEE WILLIAMSON ....................................................... Elizabethtown, K. C.  



CALENDAR O F  COURTS 
TO RE HELD IN 

NORTH CAROLINA DURING THE SPRING OF 1919 

SUPREME COUET 

The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year . The examination of 
applicants for  license to practice law. to be conducted in writing. takes place 
one week before the first Monday in each term . 

The Judicial Districts will be called in  the Supreme Court in  the following 
order : 

SPBING TERM. 1919 

First District .................................................................................................. e b u a  4 

Second District ............................................................................................... February 11 

Third and Fourth Districts ........................................................................ February 18 

Fifth District ............................................................................................. F e u  25 

Sixth District ................................................................................................. March 4 

Seventh District ............................................................................................ March 11 

Eighth and Ninth Districts ....................................................................... M a c h  18 

Tenth District ................................................................................................ M a r c  25 

Eleventh District ........................................................................................... April 1 

Twelfth District ............................................................................................ April 8 

Thirteenth District ....................................................................................... A 15 

Fourteenth District ....................................................................................... A 22 

Fifteenth and Sixteenth Districts ........................................................... A 29 

Seventeenth and Eighteenth Districts .................................................... May 6 

Nineteenth District ....................................................................................... May 13 

Twentieth District ........................................................................................ May 20 
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SUPERIOR COURTS, SPRING TERM, 1919 

T h e  parenthesis numerals following the date of a term indicates the number 
of weeks during which the term may hold. 

EASTERN DIVISION 

First Judicial District 
SPRING TERM, 1 9 1 9 J u d g e  Devin 

Pasquotank-Dec. 30t (2) ; Feb. 107 
(1) ; Mar. 17 (1). 

Washington-Jan. 13 (1) ; June 2 (2). 
Perquimans-Jan. 20 (1) ; Apr. 14 (1). 
Currituck-Jan. 277 (1) ; Mar. 3 (1) .  
Beaufort-Feb. 171 (2) ; Apr. 71. (1) ; 

May 5 (2). 
Camden-Mar. 10 (1). 
Gates-Mar. 24 (1). 
Chowan-Mar. 31 (1). 
Tyrrell-Apr. 21 (2). 
Hyde--May 19 (1). 
D a r e M a y  26 (1). 

Second Judicial District 
SPRING TERM, 1919Judge  Bond 

Wilson-Jan. 13 (1) ; Feb. 31. (2) ; 
May 121- (2) ; June 23t (1). 

Nash-Jan. 20 (1) ; Feb. 24t (1) ; 
Mar. 10 (1) ; Apr. 28* (1) ; May 5 t  
(1) ; May 26t (1). 

Edgecornbe-Mar. 3 (1) ; Mar. 31t 
(2)  ; June 2 (2). 

Martin-Mar. 17 (2) ; June  16 (1). 

Third Judicial District 
SPRING TERM, 1919Judge  Connor 

Warren-Jan. 13 (2) ; May 19 (2). 
Halifax-Jan. 27 (2) ; Mar. 17 (2) ; 

June 2 (2) .  
Rertie-Feb. 10 (1) ; May 5 (2). 
Hertford-Feb. 24 (1) ; Apr. 14 (2). 
V a n c e M a r .  3 (2) ; June 16 (2). 
Northampton-Mar. 31 (2). 

F o u r t h  Judicial District 
SPRING TERM, 1919Judge  Xerr  

Harnett-Jan. 6 (1) ; Feb. 3 t  (2) ; 
May 19 (1). 

chatham- an. 13 (1) ; Mar. 17t  
(1)  ; May 12 (1). 

Wayne--.Jan. 20 (2) ; Apr. 71 (2) ; 
Mas 26 (2). 

~ohnston-Feb. 171. (2) ; Mar. 10 
(1) ; Apr. 21 (2). 

Lee--Mar. 24 (2) : Mas 5 (1). 
F i f th  Judicial District 

SPRING TERM, 1 9 1 ~ u d g ~  Daniels 
Craven-Jan. G* ( 1 )  ; Feb. 3 i  (2) ; 

Apr. 71 (1) ; May 12t  (1) ; June 2% 
(1). 

Pitt-Jan. 13t  (2) ; Mar. 17 (2) ; Apr. 
14 (2) ; May 19t  (1) ; May 26t (1). 

Green-Feb. 24 (2) ; June 23 (1). 

Carteret-Mar. 10 (1) ; June 9 (2). 
.Jones-Mar. 31 (11. 
Parnlico-Apr. 28 \2) .  

Sixth Judicial District 
SPRING TERM, 1919Judge  Whedbee 

Ihplin-Jan. 61. (2) ; Jan. 27* (1) ; 
Mar. 24t (2). 

Lenoir-Jan. 20* (1) ; Feb. 17f (2) ; 
Apr. 7 (1) ; May 19* (1) ; June 9 t  
(21- 

~ a h p s o n - ~ e b .  3 (2) ; Mar. 101 (2) ; 
Apr. 28 (2j. 

Onslow-Mar. 3 (1) ; Apr. 14t  (2). 
Seventh Judicial District 

SPRING TERM, 1919--Judge Allen 
Wake-Jan. G* (1) ; Jan. 27t (3) ; 

Mar. 3* (1) ; Mar. lo t  (2) ; Mar. 
31t (3)  ; Apr. 21* (1) ; Apr. 28t 
(2) ; May 19t  (2) ; June 9 t  (3). 

Franklin-Jan. 13 (2) ; Feb. 17t  (2) ; 
May 12 (1). 

Eighth Judicial District 
SPRING TEILM, 1919--Judge Culvert 

New Hanover-Jan. 13* (1) ; Feb. 3 t  
(2)  ; Mar. 31* (1) : Apr. 7 t  (1) ; 
Apr. 14t  (1) ; May 5 (1) ; May 191. 
(2)  : June 23* (1). 

Pender-Jan. 20 (1) ; Mar. 37 (2) ; 
.June 2 (1). 

Columbus-Jan. 27 (1) ; Feb. 17t  
(2)  : A ~ r i l  21 (2). 

~ r u n s k i c k - ~ a r .  17 (1) ; June 161. 

( l ) .  Ninth Judicial District 
SPRING TERM, 1919-Judge S t a q ~  

Blad~n-Jan. 61 (1) ; Mar. lo* (1) ; 
Apr. 21t (1). 

Cumb~rland-Jan. 13* (1) ; Feb. 10$ 
(2) ; Mar. 17t  (2) ; Apr. 28f (2) ; 
May 26* (1). 

H o k e J a n .  20 (1) ; Apr. 14 (1). 
Roberson-.Jan. 27* (1) ; Feb. 31. (1) ; 

Feb. 24t (2) ; Mar. 31t (2) ; Mar. 
12t  (2). 

Tenth  Judicial District 
SPRING TERM, 1919Judge  Lyon 

Durham-Jan. 6 t  (2) ; Feb. 24* (1) ; 
Mar. 10t  (2) ; Apr. 28t (1) ; May 
l9* (1) ; June 16t  (1). 

Alamance-;Tan. 201. (1) ; Mar. 3* 
(1) ; May 267 (2). 

Person-Feb. 3 (1) ; Apr. 21 (1). 
Granville--Feb. 10 (2) ; Apr. 7 (2). 
Orange-Mar. 31 (1) ; May 5 t  (1). 
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COURT CALENDAR. ix 

WESTERN DIVISION 

Eleventh Judicial District 
SPRING TERM, 1919-Judge Perguson 

Forsyth-Dec. 30t (1) ; Jan. 6*t 
( 1 )  ; Jan. 13*t ( 1 )  ; Feb. 10t  ( 2 )  ; 
Mar. 10t  ( 2 )  ; Mar. 24* (1)  ; May 
1st ( 3 ) .  

Rockingham-Jan. 20* (1) ; Feb. 24t 
( 2 )  ; May 12 (1) ; June  16t  ( 2 ) .  

Surry-Feb. 3  (1)  ; Apr. 21 ( 2 ) .  
Caswell-Mar. 31 (1). 
A s h e A p r .  7  ( 2 ) .  
Alleghany-May 5  ( 1 ) .  

Twelfth Judicial District 
SPRING TERM, 1 9 1 W u d g e  Lane 

Guilford-Jan. 131. ( 2 )  ; Jan. 27* 
( 1 )  ; Feb. 10t ( 2 )  ; Mar. 10t ( 2 )  ; 
Mar. 24t (1)  ; Apr. 14t  ( 2 )  ; Apr. 
28* (1) ; May 12t ( 2 )  ; June 9 t  
( I )  ; June  16* (1) .  

Davidson-Feb. 24 ( 2 )  ; May 5 t  (1)  ; 
May 26 (2). 

Stokes-Mar. 31* (1)  ; Apr. 7 t  ( 1 ) .  

Thirteenth Judicial District 
SPRING TEEM, 1919--Judge Shaw 

Richmond-Jan. 6* (1)  ; Apr. 7* ( 1 )  ; 
May 26t (1)  ; June 16t  (1) ; Mar. 
17t  (1).  

Anson-Jan. 13* ( 1 )  ; Mar. 3 t  ( 1 )  ; 
Apr. 14 (1 )  ; Apr. 21t ( 1 )  ; June 9 t  
(1) .  

M o o r e J a n .  20* (1) ; Feb. 10t ( 1 )  ; 
May 19t (1) .  

Union-Jan. 27 ( 1 )  ; Feb. 17t  ( 2 )  ; 
Mar. 24 ( 1 )  ; May 5P ( 1 ) .  

Stanly-Feb. 3 t  (1) ; Mar. 31 (1) ; 
May 12t  ( 1 ) .  

Scotland-Mar. 10t ( I )  ; Apr. 28* 
( 1 )  ; June 2  (1) .  

Fourteenth Judicial District 
SPRING TERM, 1 9 1 9 3 u d g e  Adams 

Mecklenburg-Jan. 6* ( 2 )  ; Feb. 3 t  
(2)  ; Feb. 17* (1)  ; Feb. 24f ( 3 )  ; 
Mar. 24* ( 1 )  ; Mar. 31t  ( 2 )  ; Apr. 
28t ( 2 )  ; May 12* ( 1 )  ; May 26t 
( 2 )  ; June  9* ( 1 )  ; June  16t  (1). 

Gaston-Jan. 20 ( 2 )  ; Mar. 17* (1) ; 
Apr. 141- ( 2 )  ; May 19* (1).  

f i f t e e n t h  Judicial District 
SPRING TERM, 1 9 1 9 J u d g e  Harding 

Cabarrus-Jan. 6  ( 2 )  ; Apr. 21 ( 2 ) .  
*Criminal cases. Wivil cases. tCiv 

Montgomery-Jan. 20* (1)  ; Apr. 7 t  
( 2 ) .  

Iredell-Jan. 27 ( 2 )  ; May 19 ( 2 ) .  
Rowan-Feb. 10 ( 2 )  ; Mar. 10t ( 1 )  ; 

May 5 (1) .  
Davie-Feb. 24 ( 2 ) .  
Randolph-Mar. 17t ( 2 )  ; Mar. 31* 

( 1 ) .  
Sixteenth Judicial District 

SPRING TERM, 1 9 1 9 J u d g e  Long 
Lincoln-Jan. 27 (1) .  
Caldwell-Feb. 24 ( 2 )  ; May 19t ( 2 ) .  
Burke-Mar. 10 ( 2 ) .  
Cleveland-Mar. 24 ( 2 ) .  
Pollr-Apr. 14 ( 2 ) .  

Seventeenth Judicial District 
SPRING TEHM, 1 9 1 9 J u d g e  Webb. 

Wilkes-Jan. 20t ( 2 )  ; Mar. 10 ( 2 ) .  
Catawba-Feb. 3  ( 2 )  ; May 5 t  ( 2 ) .  
Alexander-Feb. 17 (1).  
Yadkin-Mar. 3  (1).  
Watauga-Mar. 24 ( 2 ) .  
Mitchell-Apr. 7  ( 2 ) .  
Avery-Apr. 21 ( 2 ) .  

Eighteenth Judicial District 
SPRING TERM, 1 9 1 9 4 u d g e  Cline 

AfcDowd-Jan. 20t ( 2 )  ; Feb. 17 (2). 
Rutherford-Feb. 3 H 2 )  ; Apr. 28 ( 2 ) .  
Henderson-Mar. 3* ( 2 )  ; May 26t 

( 2 ) .  
Yancey-Mar. 24 ( 2 ) .  
Transylvania-Apr. 14 ( 2 ) .  

Nineteenth Judicial District 
SPRING TERM, 1 9 1 9 J u d g e  Justice 

Buncombe-Jan. 13 ( 3 )  ; Feb. 3 t  ( 3 )  ; 
Mar. 3 ( 3 )  ; Mar. 31,t '18 ( 1 )  ; Apr. 
7, t  '19 ( 4 )  ; May 5  ( 3 )  ; June 2 t  ( 3 ) .  

Madison-Feb. 24 ( 1 )  ; Mar. 24 (1)  ; 
Apr. 21, '18 (2)  ; Apr. 28, '19 ( 1 )  ; 
May 26 ( 1 ) .  

Twentieth Judicial District 
S P R I N ~  TERM, 1 9 1 S J u d g e  Carter 

Haywood-Jan. 6 t  ( 2 )  ; Feb. 3  ( 2 )  ; 
May 5f  ( 2 ) .  

Cherokee-Jan. 20 ( 2 )  ; Mar. 31 ( 2 ) .  
Jackson-Feb. 17 ( 2 )  ; May 191. ( 2 ) .  
Swain-Mar. 3  ( 2 ) .  
Graham-Mar. 17 ( 2 ) .  
Clay-Apr. 14 ( 1 ) .  
Macon-Apr. 21 ( 2 ) .  
and .jail cases. 

- 
.il . 

Compiled from the Calendar of A. B. Andrews, of the Raleigh bar, with his 
permission. 

-THIS CALENDAR IS UNOFFICIAL- 



UNITED STATES COURTS FOR NORTH CAROLINA 

Eastern District-HENRY G. CONNOR, Judge, Wilson. 
Western District-JAMES E. BOYD, Judge, Greensboro. 

EASTERN DISTRICT 

Terms-District terms a re  held a t  the time and place a s  follows: 
Raleigh, fourth Monday after fourth Monday i n  April and October. 

Civil terms, first Monday in March and September. S. A. ASHE, 
Clerk. 

Elizabeth City, second Monday in April and October. J. P. TZIOMPSON, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday i n  April and October. ARTHUE MAYO, 
Deputy Clerk, Washington. 

New Bern, fourth Monday in April and October. WALTER D u r n ,  
Deputy Clerk, New Bern. 

Wilmington, second Monday after the fourth Monday in April and 
October. T. M. TURRENTINE, Deputy Clerk, Wilmington. 

Laurinburg, last Monday in March and September. 
Wilson, first Monday in April and October. 

J. 0. CARE, United States District Attorney, Wilmington. 
E. M. GREENE, Assistant United States District Attorney, New Bern. 
W. T. DORTCH, United States Marshal, Raleigh. 
S. A. ASHE, Clerk United States District Court a t  Raleigh for the Eastern 

District of North Carolina, Raleigh. 

WESTERN DISTRICT 

Terms-District terms a re  held a t  the time and place a s  follows : 
Greensboro, first Monday in June and December. 
Statesville, third Monday i n  April and October. 
Asheville, first Monday in May and November, W. S. HYAMS, Deputy 

Clerk, Asheville. 
Charlotte, first Monday in April and October. 
Salisbury, fourth Monday in April and October. 
Willresboro, fourth Monday i n  May and November. 

OFFICERS 

WILLIAM C. HAMMER, United States District Attorney, Asheboro. 
CLYDE R. HOEY, Assitant United States District Attorney, Charlotte. 
CHARLES A. WEBB, United States Marshal, Asheville. 
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CASES 

ARGUED AND DETERMINED IN THE 

SUPREME COURT 
OF 

NORTH CAROLINA 

AT 

RALEIGH 

SPRING TERM, 1918. 

(Filed 22 December, 1917.) 
I 

1. Evidence-Deceased Persons-T1~allsactiolls and ConrmuniczlLCons- 
Deeds and Conveyances--Creditor's Rill. 

iWhere a conveyance of land is sought to be set aside as fraudulent 
against creditors, and there is evidence tendiug to show that the debtor 
had conveyed the landis to a third person without consideration, who in- 
directly conveyed the same to the debtor's sister, the latter claiming that 
the conveyance was for a loan and the deed was in the nature of a mort- 
gage therefor, the debbor having sime died, it is held that i t  was imom- 
petent for his sister to testify as to any transactions relating to the sub- 
ject of the action in favor of his estate. Revisal, sec. 1K3l. 

I 2. Eviden-Deceased Pcrsonf-Transactions and Comnlunication&- 
dependent Knowlerlgc. 

A party in interest may testify to a substantive fact independant of any 
transaction or cotmmunication with a deceased person and existing by in- 
dependent knowledge, such not being within the intent and meaning of 
Revisal, see. 1631. 

3. Evidence--Deceased Persons-1nterest~J)ccds and Conveyances--Fa- 
vor of Title. 

A party to a transaction with a deceased pelmn is incompetent to 
testify thereto when i t  involves the question of one of several alleged 
fraudulent conveyances of lands as against the creditors of the deceased 
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person and in favor of the title which he himself had conveyed. Itevisal, 
sec. 1631. 

4. Same-Executors and Adx~inistrators-Crditor's Bill. 
A defendant administrator of a deceased debtor in a creditors bill to 

set aside a series of conveyances alleged to be in fraud of his creditors, 
has  antagonistic interests to  a defendant grantor in one of the deeds, 
involved in the controversy, and where the administrator has not testified 
to1 a transartion, the testimony xs to such by the grantor in the deed is 
incompetent. Revisal, see. 1631. 

APPEAL by plaintiffs from Shaw, J., at  September Term, 1917, of 
HAYWOOD. 

This action in the nature of a creditor's bill was brought by the 
creditors of M. M. Wells against said M. M. Wells, Maggie R. Tread- 

way and husband, and C. T. Wells, to recover judgment against 
( 2 ) said M. M. Wells for the respective amounts due each crcdi- 

tor and to set aside as fraudulent a deed executed by C. T. 
Wells to Maggie R. Trcadway and, to have her declared a trustee 
of the land in said dccd for M. M. Wells. The defendants admitted 
the several amounts alleged to be due each creditor in the complaint 
and the only issue to be passed upon was, '(did Maggie R. Treadway 
hold the land described in tlie deed to her from C. T. Wells in trust 
for the creditors of M. M. Wells?" The latter having died since the 
commenccinent of this action, intcstate, his heirs and administIrator 
11avc heen made parties. 

The facts relied upon by plaintiffs to show the trust alleged were 
substantially as follows: M. M. Wells was the owner of a storehouse 
and lot in the town of Canton, described in the con~plaint, and being 
heavily indebted on 22 August 1903, hc executed a deed for said store- 
house and lot and a bill of sale for his stock of goods as merchant to 
R. Winfieid, without consideration. His creditors thereupon put him in 
bankruptcy. On 30 September 1903, the said Winfield, a t  the request 
of M. M. Wells conveyed the storehouse and lot to Maggie R. Tread- 
way, a sister of M. M. Wells, without any consideration from her to 
Winficld. M. M. Wclls continued to control the said house and lot and 
collected rents therefrom from the time Winfield executed the lot to 
her, 30 September 1903, down to  1 September 1914. The defendants 
admitted in the answer that this land was held in trust by her as 
security for $132, which she had loaned M. M. Wells andl was in 
effect a mortgage. 

On 1 September 1914, M. M. Wells and Maggie R. Treadway and 
husband executed a deed, with warranty to C. T. Wells for said store- 
house and lot and on the same day C. T. Wells executed a deed to 
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Maggia R, Treadway for another storehouse and lot a t  the request of 
M. M. Wells in exchange for thc house and lot that had been conveyed 
to C. T. Wells by M. M. Wells and Maggie R. Treadway and husband, 
together with M. M. Wclls' one-half uridividted interest in a stock of 
goods. This last piece of land conveyed to Maggie R. Treadway by C. 
T .  Wells is thc property sought to be reached by this action. 

The jury found that Maggie R. Treadway did not hold the said land 
in trust for M. M. Wells, and judgment was rcndercd against the plain- 
tiff and that  Maggie R. Treadway was tlie owner in fee sirnplc 
of the tract of land in controversy. Appeal by plaintiff ( 3 )  

J .  T.  Horney,  T .  I,. Green, and W .  J .  Hannah for plaintiffs. 
J .  Scroop Styles and J. B a t  Smathers for defendants. 

CLARK, C. ,J. The assignments of error are all to  evidence under 
Rev., 1631. 

Exception 1 was for permitting Nlaggie R. Trcadway to state what 
transaction she had with M. M. Wells and R. Winfield in regard to the 
deeds from M. M. Wells to Winfield and from Winfield to her. The 
exception to this testimony was well taken. Whik t,he administratlor 
of M. M. Wells is in form st party defendant the recovery, if madie by 
the plaintiffs, will be in favor of the creditors of that estate and Mag- 
gie R. Treadway is testifying in her own interest. against the creditors 
of her brother's estate. 

Exception 2. That Maggic R. Treadway was allowed to testify 
whether M. M. Wells occupied the building any part of the time after 
she got her deed, to which she replied that he did. This did not relate 
to any transaction between the witness and M. M. Wells, but was a 
substantive fact of which she had knowledlgc independently of any 
statement by the deceased and the testimony was competent just as 
she could have proved thc handwriting of the deceased, or the value 
of property owned by him, or any other substantive fact. 

Except,ion 3. That the samc witness was allowed to say that she used 
the moncy received from the property in improvements thereon and 
paying the taxes can not be sustained for the same reason that it was 
a substantive fact and not a transaction with the deceased. 

Exception 4. That  C. T. Wells, one of the dtefcndants, was allowed 
to testify that he had a transaction with M. M. Wells, his deceased 
brother, and Maggie R. Treadway, wherein hc exchanged a storehouse 
and lot and a half interest in the stock of goods with them for the tract 
of land which was transferred from Winfield to Maggie R. Treadway, 
which latter was worth $2,000. This evidence should have been ex- 
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eluded because he was a party defendant and was testifying to a trans- 
action with the deceased and in favor of the title which he had con- 
veyed to  the defendant, Maggie R. Treadway. 

Exception 5. That the court permitted C. T. Wells to narrate a con- 
versation between him and M. M. Wells, the deceased, and that in con- 
sequence of this conversation M. M. Wells went to see their sister, 
Maggie R. Treadway, and the exchange of lots was made and the 
double conveyances by C. T. Wells of his own property to Maggie R. 
Treadway in consideration of her conveyance to him of the property 

belonging to M. M. Wells in which she had only an interest 
( 4 j; of $132. This evidence was incompetent because in favor of 

a party claiming title under the witness, the validity of which 
title was affected by his answer. 

Exception 6 must also be sustained which was to the court permit- 
ting the witness C. T. Wells to testify that when M. M. Wells came 
back he told the witness that Maggie R. Treadway said that she would 
agree to this arrangement and that M. M. Wells said that he would 
keep the difference and, would make her a deed to  the house and lot 
for her interest; and further that the proposition she had made was 
that  she was to have the storehouse and lot in settlement between 
the two. This was objectionable for the same reason also as hearsay. 
In this case the personal representative of M. M. Wells had not testi- 
fied in his behalf as t o  personal transactions or communications with 
the deceased, nor was his testimony given in evidence concerning the 
same transaction. Winfield was neither the representative of M. M. 
Wells or a party to the action and was competent to testify and the 
door was not shut against him. 

In  Hall u. Holleman, 136 N.C. 35, i t  is said: "Death having closed 
the mouth of the deceased, the law closed the mouth of the other except 
only where the personal represenhtive of the dteceased opens up the 
matter by testifying himself or putting in the testimony of the de- 
ceased." To the same effect McCanless u. Reynolds, 74 N.C. 301; 
Armfield u. Calvert, 103 N.C. 156; Blake v. Blake, 120 N.C. 179, 

While the administrator of M. M. Wells was made a defendant in 
this case his interests and duties were to  preserve the estate and prop- 
erty of his intestate, M. M. Wells, and this action being to reach the 
land for the benefit of the estate of the said M. M. Wells, the interests 
of the administrator were antagonistic to the defendant Maggie R. 
Treadway and the administrator, though in form a defendant, was in 
fact a plaintiff as against Maggie R. Treadway, who sought to hold the 
land which the plaintiffs were seeking to recover in favor of the estate 
of M. M. Wells, for the purpose of paying his debts. Owens v. Phelps, 
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92 N.C. 235; Weinstein v. Patrick, 75 N.C. 344; Rednzan v. Redman, 
70 N.C. 261. Also I n  re Worth ,  129 N.C. 223. For these errors there 
must be a 

New trial. 

Cited: I n  re Will of Saunders, 177 N.C. 157; Rudisill U. Love, 186 
N.C. 125 ; In re Foy, 193, N.C. 495 ; Jones v. Waldroup, 217 N.C. 186 ; 
Wingler v. Miller, 223 N.C. 20; Hardison v. Gregory, 242 N.C. 328. 

W. S. GIBBS ET AL. v. DRAINAGE COMMISSIONERS O F  
MATTAMUSKEET DISTRICT Fr AI,. 

(Filed 22 December, 1917.) 

Drainage Districts-Assessme1lts-Pctiti01~4udgmer1t. 
The State Board of Education, then the owner of certain lake bot- 

tom lands, joined iu the petition with certain owners of outlaying lands to 
form Mattarnuskeet Drainage District, with provision in the petition that 
such outlying lands should not be taxed exceeding 15 cents per acre for  
benefits. The Board of Education afterwards conveyed these lands to 
a corporation with provision that  the outlying lands should only be 
taxed one-fourth of the necessary assessments for  maintenance, etc. The 
judgment creating the district decreed the establishment of the district 
under the Laws of 1909, ch. 442, and 1909, ch. 509, which contain no re- 
striction upon assessments, except such a s  necessary to maintain the dis- 
trict. There was no exception taken to the judgment: Held, the failure 
to except was a waiver of the right of the outlying land owners to  claim 
the limit of the assessment a s  set out i n  the petition, which under the 
judgment, is controlled by the statute and the restriction in  the deed of 
the Board of Education. 

A~,I,EN, J., dissenting. 

APPEAL from Kerr, J., a t  chainhers, 12 November 1917, of 
HYDE. ( 5 )  

This is an appeal from an injunction restraining the collec- 
tion of an assessment for maintenance beyond 15 cents per acre as to 
lands outside of the lake bottom in Mattainuskeet Drainage District 
in Hyde. 

This district was organized in 1909 by the landowners around and 
outside of Lake Mattamuskcet in conjuilction with the State Board of 
Education, then the owner of the lands constituting the bed or bottom 
of the lakc, together with some lands not covered by water. Carter v. 
Comrs., 156 N.C. 183. 
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The drainage. of this 1a.k~ was undertaken to benefit over 50,000 
acre\ of low lying 1:md owned by individual petitioners lying around 
the lakc and also to  enable the State to  rcdeem for arable purposes the 
bcd of the lakc of 48,830 acrc~h. The landi lying around the lake on an 
average for two miles in its entire circumference was subject to  over- 
flow and after heavy rains was o f t ~ n  flooded and was covered by water 
for consitIerable periods of timc. As recited in the petition, "the lake 
when very full, as i t  now is and has been for several years, ovcrffows 
the adjaccut lmds and makm a. largc part of them unfit for cultiva- 
tion Tile 1:inc-t~ lying without tlte bounds of said territory consist of 
large area< of swamp lands which arc alrnost continually covered by 
water, :ind after excessive rain? thc water from these areas overflows 
the lantl within said proposed district, often alrnost totally destroy- 
ing tlw crops and bringing great loss upon the residents and land- 
owner> of said proposed district." 

I n  the original petition, section 5, it  was recited that  the 
( G ) cost "of maintaining and keeping the drainage in cffect shall 

not exceed 15 cents per acre for each acre inclutkd within tlie 
bound. of raid district." It has bcen found necessary, in order to  
p ropc~ lv  ~naintain thc  drain:qc$ system, to levy a larger suni. and the 
plaintiffs, owners of some of the lands outside the edge of the fonner 
lake, swli to  rcstrain the collection of a larger amount. From the 
judgment, of the court granting a restraining ordcr to that effect, the 
defendants appealed. 

Word (9. Crimes, H .  C". ('nrter. Jr., and &fanning (e: Kitchin for plain- 
f i f is .  

Sptncer 'P. Spencer and Smrrll, MacLenn, R ~ a g a w  & Rodmnn for 
d~fendauts. 

C L A I ~ ,  C. ,T. T h t  original petition, sec. 5, contained a provision 
that "the cost of maintaining and keeping the proper chinage in 
effect shall not exceed 15 cents per acre for each acre included within 
thc bound+ of said district," hut this provision was based upon the 
sanguin~ liopcs of the petitioners itnd was omitted in all subsequent 
proceedings and is not crnbrilcrd in the judgment creating the district 
nor rcffmwl to in any other proceedings subsequent t o  the petition. 
As is not un~~sua l ,  the cost of constructing the drainage system and 
of maintenance lias cxccedcd the original estimate, especially since 
tlie great inrreasc in tlic cost of labor and material. Doubtless the 
fact that original estimates often prove inadequate induced those 
whose intelligence and puhlic spirit conceived this enterprise from 
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incorporating such restriction in the judgment which is the charter 
of the drainage district. Exceptions were filed to  the final report but 
none thereto, nor l o  the judgment,, upon the ground that  the restriction 
of assemnents for maintenance t o  15 cents per acre was not retained. 
Carter v. Comrs., 1% N.C. 183. 

The judgnwnt crmting thc district dlecrced that  i t  was "establiched 
rmder and in nr.cordance with the provisions of ch. 442, Laws 1909, and 
ch. 509, Laws 1909." Section 29 of the first-named statute gives to the 
cornmissioners of drainage districts, created under that act, power, 
without any other restriction therein than to  make such assessments 
as "may be necessary to maintain" thc district after its formation. 

I n  January 2911, thc State Board of Education conveyed to the 
Southcm Land Reclanlation Company, a corporalion, the lands owncdi 
by said board and embraced within said tlrainagc district, containing 
$8,830 acres, and in the conveyance it  is specified that  the conveyance 
carries all the rights, privilcgcs and obligations of the State Board of 
Education undf.r the special proceedings for the establishment of the 
"Mattarnuskeet Drainagc District" under ch. 509, Laws 1909, "except 
the Southern 1,and 1tcclama.tion Company, its successors and 
assignees is t,o pay three-fourths of the cost of tlic maintenance j 7 ) 
as well as the construction of said drainage district." This 
stipulation exempted the owners of lands outsidc of the lake bottom 
from the equality of assessincnt per acrcL wccordinq to brncfit d i c h  
would ordinarily lay upon them. 

Therc are over 50,000 acres of lands owned by the other members of 
tlw drainage district which lie outsidc of that  conveyed by the Stnte as 
above. It follows, therefore, that whenevcr the drainage commissioners 
levy an assessnlent for drainage purposes three-fourths thereof rnust be 
levied upon thc assignees of the Ptate Board of Education, owncrs of 
48,840 acres anti onc-fourth upon the 50,000 acres outsitic of thr lake 
bottom, with the rcsult that  such outsidlc lands will pay an assesment 
a t  a rate of slightly less than onc-third of that  levied upon the lake 
bottom lands. This sl~onld be sufficient protection for the plaintifls 
against any abuse of assessincnt. It is not alleged herein that  the 
asscssment is levied in abuse of the power and discretion wsted in the 
drainage coininissioners of districts created under ch. 442, Lnwc 3909. 

If there was m y  allegation sustained hy proof, that the asscsoiurnt 
is in excess of what is necessary for maintenance, or in ahuse of the 
powers conferred by ch. 409, Laws 1909, or that  the levy was made 
arbitrarily, or from an iinproper motive to  oppress any of the owners 
of the lands lying outside of t,hc lake district, an issue of fact would, 
be raised for deterinination and upon sufficient proof the court would 
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be justified in granting a restraining order to restrain the l e ~ y  of 
such assessment, but even in such case the courts are always slow to 
enjoin pending such inquiry the prosecution of works affecting the 
public welfarc, as this Court has often held. 

The object of the injunction herc sought is not to restrain the assess- 
ment of the tax for maintenance to prevent oppression to the plaintiffs 
(for 50 cents per acre per annum can not be oppressive to maintain the 
drainage of lands much of which will produce 80 to 100 bushels of corn 
per acre), but relying upon a recital in t,he petition or prospectus of the 
proceedings to restrict the taxation of the petitioners who are some of 
those owning lands outside of the district and thus throw vastly more 
than the burden, three times as much, which is now laid for the main- 
tenance upon the owners of the lake bottom under the contract they 
agreed to in taking the conveyance of the State's interest. 

I t  is not alleged nor shown that the assessments are not in the pro- 
portion of one-forth on those holding lands outside of the lake bot- 
tom and three-fourths on the owners of the lake bottom, nor is i t  
shown (though alleged) that the assessment is in excess of what is 
absolutely necessary for the maintenance of this great work. 

Though there was an expression in the petition that "none 
( 8 ) of the lands in the district" should be assessed for maintenance 

more than 15 cents pcr acre, this was not followed up by any 
subsequent order in thc cause nor by the decree establishing the dis- 
trict. Chapter 509, Laws 1909, provides that the State as owner of 
the lakc bottom should pay only three times as much for establishing 
the drainage system as the owners of the landts in the rest of the dis- 
trict and should be liable for only three-fourths of the bond issue, 
but that after the district was established (sec. 4) ,  "the cost of repairs 
and maintrnance shall be borne equally by ail the lands in said dis- 
t r ict . 'The State Board of Education in its conveyance of the State's 
interests. above set out, gcncrously required that its assignee, the 
Southern Land Reclamation Company, should pay three-fourths of 
the cost of maintenance also. This generosity is ignored and repudiated 
by the plaintiffs who seek to keep dGown their assessments for main- 
tenance to 15 cents per acre, which would require the assessnlents 
levied upon the owners of the lake bottom to become many times triple 
the assessn~ent upon themselves. 

If the assessment upon the lands of those outside the lake should be 
restricted to 15 cents per acre, according to the stipulated ratio, the 
assessment upon the lands in the lake bottom would be only 45 cents 
per acre, and the sum raised from the entire assessment would be total- 
ly inadequate for maintenance, and this would cause the destruction 
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of the work of so much importance to the public and upon which 
$600,000 have already been spent. 

The plaintiffs waived, the limit of 15 cents per acre for maintenance 
by acquiescence in the final report and also in the final decree estab- 
lishing the district without incorporating such restriction, and by as- 
senting to the issuance of $500,000 in drainage bonds, whose holders, 
though not parties to this action, will have their rights seriously im- 
paired if there is not a sufficient fund raised for maintenance from 
time to  t,ime. This fund may he less or greater a t  different times, de- 
pending upon the season and the conditions as to labor and material, 
which will vary. The only restriction as to the apportionment of the 
maintenance is that the amount assessed shall be necessary and that 
three-fourths shall be paid, and not more, by the owners of the lake 
bottom, the assignees of the State's interests and the other one-fourth 
by the rest of the district. 

The plaintiffs have shown no equity which entitled them to the re- 
straining order which besides seeks to disregard the ratio created by 
the decree establishing the district and the statutes chs. 442 and 509, 
Laws 1909. 

Reversed. 

ALLEN, J., dissenting: This is an action to restrain the lcvy and 
collection of an assessment of fifty cents per acre on the landls of the 
plaintiff in the Mattamuskcet Drainage District for mainte- 
nance and keeping the proper drainage in effect, the plaintiffs ( 9 ) 
contending that the commissioners have no authority to levy 
an assessment in excess of fifteen cents per acre. 

The State Board of Education was a party to the original petition 
filed for the fromation and organization of the district, and i t  joined 
in the petition upon certain conditions and reservations set forth in a 
paper filed in the proceeding. 

The petition to which the plaintiffs and the State Board of Educa- 
tion were parties, contains the following stipulations and agreements: 

"It is undlerstood and your petitioners join in this petition with this 
condition attached, that the cost of this proposed improvement to the 
landowners i11 said proposed district, other than the State Board of 
Education, shall not exceed $100,000 for preliminary work of com- 
pleting the drainage of said lake and district. 

"It  is understflood and the petitioners herein join in this proceeding 
upon the express condition that after the proper dlrainage of the said 
proposed district is effected as set out in this petition or as may be 
adopted by the proper authorities as provided for hereunder and by 
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the laws authorizing same, then t,hc cost of maintaining and keeping 
the proper drainage in effect shall not exceed fiftcen cents per acre for 
each acre included within the  bounds of said district." 

Mr. S. S. Mann, who was the  attorney for the  petitioners, files an 
affidavit in this action in whicli, aftcr stating the conditions above set 
forth, he says: "That affiant sincerely believcs that  much opposition to 
said organization was allayed by the incorporation of the conditions 
and limitations above set out, and tha t  the organization of said dis- 
trict would have been impossible without these conditions and limita- 
tions. Afiant believes that  a sufficient number of signatures t o  peti- 
tion would never have been obtained without the incorporation of this 
feature of the organization." 

TJpon this petition a judgment was entered establishing the drainage 
district as prayed for in the pctition under and in accordance with the 
provisions of chapter 442 of Public Iiaws of 1909 and chapter 509 of 
the Public Laws of 1909. 

Thereafter, upon the final report of the  viewers being filed, the State 
Board of Education and other petitioners excepted t o  the report upon 
the ground tha t  the estimate of the cost for the drainage of the  district 
cxcceded "the limit set in the petition in the cause," and these excep- 
lions were allowed and the viewers ordered t o  file a supplen~ental re- 
port eliminating some of the canals and! curtailing their estimates so 
as to  bring the cost within the limit set out in the petition. 

Thc limitation of the assessment for maintenance to  fifteen cents per 
acre, as set out in the petition, has been observed until recently, 

( 10 ) when the conln~issioncrs have increased the assessment to fifty 
cents per acre, and this action has been taken without authority 

from the court, and without notice t o  the plaintiffs. 
I n  my opinion, the stipulation and agreement in the petition tha t  the 

cost of rnaintcnance shall not exceed fiftcen cents per acre, is contract- 
ual, and as i t  is not prohibited by any provision in the drainage act, is 
binding upon the parties, and that  this stipulation entered into all 
subsequent proceedings. 

I t  is certain that  this is the constnrction l>lacetl upon the stipulations 
by the court and by all the parties as otl~cmvise the exception of the 
State Board of Education and 0 t h  pctitionwa to the estimates of the 
cost of construction would not have been allowed,. 

The case 01 McPmckea 7'. R. R., 168 X.C. 62, is, 1 think. a con- 
trolling authority. I n  that case an election was to be held on the ques- 
tion of voting bonds in aid of a railroad and i t  was held t h a t  an agree- 
ment between the railroad company and a trust company as to  the con- 
ditions upon which the bonds nTerc to be delivered was binding, al- 
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though there was no provision in tkic statute, authorizing the holding 
of the clection and the i2suing of the bonds, permitting such an agrec- 
nzcnt . 

The judgment organizing t l ~ e  district has nothing t o  rest on cxcept 
thc petition wliich rontains the limitations of fifteen cents per acre, 
and instcad of assuming that the court disregarded this important 
provision, i t  should be pres~~n~rld that  i t  acted upon it. The limitation 
was doubtless omitted fro111 thc judgment because the petitioners re- 
lied on mutual good faith, and if the State Board of Education, then 
a party to thc petition, had retained its interest in the land, instcad 
of selling to the Sout,lier Land Reclamation Company, thc agreement 
of the parties would have bcm observed, and this controversy would, 
not have ariscn. 

I t  is probable the increased assessment is necessary t o  the success of 
the drainage district, although this is denied by the plaintiffs; but 
however this may bc, i t  furnishes no sufficient reason for disregarding 
an agreement wllicli was tlie inducement to  the plaintiffs t o  join in the 
petition. 

Cited: Mann v. Mc~nn, 176 N.C. 358; C'ommissioners v .  Dazris, 182 
N.C. 142; Mitchem v. Drainage Com,n~ission, 282 N.C. 515. 

EDITH S. VAN1)ERBII.T v. S. F. CHAPMAN ET AI.. 

(Filed 22 I k e m b e r ,  3917.) 

1. AWver*se Possession-Color-Admission of Title-1301rndaries--Burden 
of Proof-E.jectmelrt-Statutes. 

Where defendant in ejectment admits l,laintili'i"s paper title to a 4 6  
acre tract of land, but claims title to 169 acres thereof under color, and 
ndversn possession of a few acres with constructive possession to the 
onter boundaries of his clecil, ~mcler which he claims a s  "color," the law 
presumes the possession to he nnder the tme  title, and the hl~rden of 
l ~ ~ ? o f  is on tlie rleie~idant lo  stlow the contrary. 

2. Adverse Possession-Intent-titlc~color-Ejectmcllt. 
Adverse possession to ripen title to lands in the claimant under "color" 

must be under a claim of right with intent to claim against the true owner, 
and if i t  was by mistake, or qnivocal  in character. or withont such intent, 
i t  is net  adverse wjthin the n~raning of the law. 

3. :lppcal and E~~or-Instr~~ctio~~s-Advc~'se Z'ossewion-Rurdm of Proof. 
Where the defendant in t.jec2tment admits the plaintiff's paper title, 
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but claims a part  of the lands by adverse possession under "color," a 
charge by the court t o  the jury that the burden of proof was on the 
plaintiff is reversible error, though he may properly have placed the 
burden in another part  of his charge, but without having corrected the 
e r ror ;  and under mch circumstances the trial judge mag set aside the 
verdict as  a matter of law. 

APPEAL by defendants from J., a t  October Term, 1917, ol 
BUNCOMBE. 

This is an action to recover land and t o  remove a cloud from 
( IS ) titlc. 

The plaintiff alleges that  she is the owner of 465 acres of land 
particularly described, and that  the defendants are in possession of 
about 169 acres thereof, asserting a claim thereto. 

The defendrtnts deny that  the plaintiff is the owner of the land de- 
scribed in the complaint, on information and belief, and allege that  
they are the owners of 169 acres thereof, which is particularly describ- 
ed. 

Thc following issue was submitted to  the jury: 
I. Arc the dcfendants the owners of the land described in the first 

paragraph of the answer or any part thereof? Answer: 
Upon the trial of the artion the defendants made the following ad- 

mission of record. 
"It is admitted by the defendants that  State grant No. 251 to David 

Allison, dated 28 November 1796, registered in Book 2, page 458, con- 
taining 250, 240 acres, covers the locus in quo and t,hat by connected 
mesne conveyances passing from the State to  Allison and down to the  
plaintiff, that  the plaintiff is the owner of all of the 465 acres described 
in the cornplaint, except so much thereof as the jury may find from the 
evidence that  the defendants have acquircd title to  by adverse posses- 
sion under color of title for seven years or longer." 

The defendants own a tract of land known as the Clapp 
( 12 ) place, which adjoins the 169 acres, and they offered evidence 

tending to provc that  they had cleared five or six acres, be- 
ginning on the Clapp placc, and extending over on the 169 acres to 
the extent of about two acres, and that  they had cultivated and were 
in possession of this two acres under color of titlc for more than seven 
years before the commencement of the action. 

The plaintiff offered, evidcnce that the clcaring on the 169 acres was 
small and not of sufficient size to attract attention; that  i t  was made 
by mistake and not under a claim of right and with no intent upon the 
part of the defendants to  claim beyond their boundary. 
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His Honor charged the jury that the burden was on the defendants 
on the first issue and he then instructed the jury as follows: 

"That if the defendants or those under whom they claim entered 
upon the land, described in said deed, or any part thereof, no matter 
how small, within the boundaries of the land claimed by the plaintiff 
and rcmained in possession of said part of said land so entered upon 
openly, notoriously and continuously for seven years, then the defend- 
ant's title ripened to the entire boundary of the hundred and sixty-nine 
acres described in the dced, which is the land claimed by them in their 
answer, and it will be your duty to answer the first issue 'Yes,' unless 
you shall find that such possession was rna,de and held by defendants 
by mistake, and was so insignificant as to be insufficient to give notice 
of the possession. That  the burden is upon the plaintiff in this case t o  
satisfy the jury by the greater weight of the evidence that such 
possession was by mistake and not sufficient to give plaintiff notice." 

The jury answered the first issue "Yes," and his Honor set aside 
the verdict for errors of law in the charge, and dtefendants excepted 
and appealed. 

J. G. Merrimon and Harlcins & V a n  Winkle  for plaintif. 
A. Hall  Johnston for defendants. 

ALLEN, J. The admission of the defendants that the plaintiff is 
the owner of the 465 acres described in the complaint, except so much 
thereof as defendants could show title to by seven years adverse 
possession under color of title, placed the burden of proof on the 
defendants (Land Co. v. Floyd, 171 N.C. 544), and i t  was in rec- 
ognition of this principle that the first issue was framed as it is. 

The real controversy, then, between the plaintiff and the defend- 
ants on the trial was as to the extent and character of the possession 
by the defendants of the small part of the land cleared on the 169- 
acre tract. 

Possession which will ripen an imperfect into a perfect title must 
not only be actual, visible, exclusive, and continued for the 
necessary period of time, but i t  must be under a claim of ( 13 ) 
right. "It is the occupation with an intent to claim against the 
true owner which renders the entry and possession adverse" (Parker 
v. Banks,  79 N.C. 485; Snowden v. Bell, 159 N.C. 500), and if the 
possession is by mistake or is equivocal in character, and not with 
the intent to claim against the true owner, i t  is not adwerse. Green 
v. Harmon, 15 N.C. 163; King v. Wells, 94 N.C. 352; Land Co. 
v. Floyd, 171 N.C. 546. 
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I n  the last case the Court says, "Plaintiff contends that  the evi- 
dence shows that  defendant occupied only a small strip of the land 
just across the line, and that  possession of this small piece was not 
sufficient to  extend the ndvcrse possession by construction to the 
boundaries of the deed, which defendant claims as color of title. 

This question was discussed by Chief Justice Bufiin in Green v. 
Narrnan, 15 N.C. a t  p. 162, where he said: "The operation of the 
statute of limitations depends upon two things: Tlie one is possession 
continued for seven years, and the other the character of that  posses- 
sion- that i t  should be adverse. It has never been held that  the owner 
should actually know of the fact of possession, nor have actual knowl- 
edge of tlic nature or extent of the possessor's claim. It is presumed, 
indeed, that  he will acquire the knowledge, and i t  is intendcd tha t  
he should. Hence, nothing will bar him short of occupation, which is 
a thing notorious in its very nature, and that  must be contained seven 
years in order to affect liim, not that  t,inme to bring suit for redress of 
3, known injury, but full opportunity t o  discover the wrong. To  the 
extent of the occupation there is prima facie, no hardship in holding 
that  i t  is on a claim of title and adverse, and that  the owner knew of 
it. Every man must be considered cognizant of his own title, the 
boundaries of his land, and of all possessions on it ,  either by himself 
or others. Ordinarily, possession taken by one of another's land is 
of a part sufficient to quantity or value to  show the jury that  the 
possession was taken adversely, and also t o  afford unequivocal evi- 
dence to the othcr clain~ant of that intention. And so far as the actual 
occupation goes, i t  seems to furnish such evidence in almost all cases. 
If, indeed,, two persons own adjoining lands, and one runs a fence so 
m a r  tlie line 3s to induce thc jury t o  believe tha t  any slight encroach- 
rncnts were inadvertently made, and that  i t  was the desire t o  run 
on the lines, the possession constituted by the inclosure might be re- 
garded as permissive, and could not be treated as adverse, even for the 
land within tlie fence, except as i t  furnished evidence of the line in a 
case of disputed boundary. Tlic line being admitted, i t  would not make 
a title where n naked adverse possession will have that effect, because 
there was no intention t o  go beyond his deed, but an intention to  
keep within it, which by a inere mistake he has happened not t o  
do." We followed this view of the law in Currie v. Gilchrist, 147 N.C. 
648. 

It is also well established with us that  every possession of 
( 14 ) land is presumed to be under the true title, and the defendallis 

having admitted that  the plaintiff has a paper title which she 
traces back t o  a grant by the State, this presumption would i1npose 



N.C.] SPRING TERM, 2928. 15 

tlic burdcn upon then1 of showing that  the plaintiff had lost hcr 
title by an adversc possession. Monk v. Wilmington, 137 N.C. 325; 
Bland v. Reasley, 145 N.C. 168; Land C'o. v. Floyd, 167 N.C. 687. 

If, therefore, the dcfcndants wcre claiming thc 169 acres by adverse 
possession, if the burdcn of proving this adverse possession was on 
them, and if the determination of the question dcpcnded on the nature 
and rharactcr of the possession which thcy had, of a small clearing 
on the 169 acres, it follows necessarily tha t  the burdcn was on them 

I to prove that  they held the land in the clearing openly, continuously 
and a(hcnely,  and wit11 intcnt to claim against the true owner, and 

1 that i l  was error for his Honor to  charge the jury tha t  the burden 
was upon the plaintiff "to satisfy the jury by the greater weight of 
ihc evidcnce that  such possession was by mistake and not sufFicient 
to give plaintiff notice." 

Tht deferdants say, howvcr, that this instruction could not have 
I misled the jury because his Honor chargcd the jury more than once 

that the burden of the  first issue was upon the dcfendants, and they 
invoke thc rule ~vl~icli  we adhere, that  a charge must be considwed 
as :I 75 hole. 

I t  does apppar from tlw record that his Honor chargcd the jury scv- 
cral time6 lhat the burden of proving adverse possession was on t11c 

( defendants, but a t  no tiow that they must show that  the land within 
I t he  clearing was not occupied by mistake, but dealing with the charge 

in the : isp.)~~t  most favorable to the defendants, i t  presents the case 
of invtruction~ upon a vital question that  are inconsistent with each 
other, andi if so, a new trial mias properly ordered, as the Court can- 
not know which instructions a jury followed. 

I t  i u  said in Raines 21. R.  I?.,  169 N.C. 193, "An error in the chargc 
must be climimted by a retraction of i t  or a proper explanation which 
mill remove a wrong impression made by it, and thc giving of another 
correct but conflicting instrurtion docs not answcr the purpose as i t  
does not produce desired results," and again, in Worton v. R. R., 162 
N.C. 455, "In any view of the charge of the court, there are con- 
flicting instructions on material points and under such circun~stances 
this Court should direct another trial. Williams v. Haid, 138, N.C. 
481; Edu~ards v. R. E., 129 N.C. 78; Westbrook v. Wilson, 135 N.C. 
402." 

We are therefore of opinion tha t  his Honor properly set asidle the 
verdict on account of the error in his charge. 

Affirmed. 

Cited: McNeill v. Mnnufclct~uring C'O., 184 N.C. 423; Whitten v. 
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Peace, 188 N.C. 303; Pcnny v. Battle, 191 N.C. 224; Wallace v. 
Bellamy, 199 N.C. 764; Gibson v. Dudley, 233 N.C. 258; Price v. 
Whisnant,  236 N.C. 385; Memory v. Wells, 242 N.C. 280. 

A. A. WADSWOKTH wr a ~ .  v. JI. I<. COZARI) 1r.r at.. 

(Filed 22 December, 1917.) 

1. State's Lands--Invalid Grants-Cloud on Title-Admissions. 
Where the plaintiff claims title to lands under a State grant, which 

defendant admits, but denies that it  covers the locus in quo, but assumes 
to attack the glaintib's grant u ider  Revisal, sec. 1748, as  the party 
aggrieved and interested in the subject matter of the obnoxious grant: 
Held,  the defendant has no interest in having plaintiff's grant declared 
invalid, a s  a cloud upon his title, the plaintiff claiming nothing there- 
undrr against the title of the defendant under the latter's grant. 

2. State's Lands--Stat& Corn~rs--Cotemporaneous Survey-Evidence- 
I Boundaries. 

Where lands a re  claimed under a grant from the State stating the be- 
ginning corner, and i t  is admitted that the lotus in quo is covered by the 
description given in the  grant unless the beginning corner is located dif- 
ferently, evidence of a cotemporaneous survey locating the corner other- 
wise, does not vary the rule that the beginning corner is  a matter of law 
under the call in the grant, in the absence of evidence showing an actual 
location; and testimony tending to establish certain corners, but not 
under a cutemporaneolis survey, is inadmissible. 

APPEAL by defendants froin Ferguson, J., a t  July Term, 1917, of 
GRAHAM. 

This is an action to remove a cloud from title. 
The plaintiffs allege that they are the owners of a tract of land 

particularly described in the complaint and that the defendants claim 
an interest therein adverse to them. 

The defendants deny the title of the plaintiffs and allege that the 
grant under which the plaintiffs claim is void in that  there is no entry 
on which the grant could issue. 

The defendants further allege that they are the owners of about 
twenty tracts of land specifically described in the answer. 

The plaintiffs admit that the defendants are the owners of the land 
described in their answer, but deny thc location of two of said tracts 
as claimed by the defendants. 

There is no exception in the record as to the location of one of these 
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tracts and the other tract as to which there is an exception is describ- 
ed in the grant of the defendant as follows: 

"Beginning on the southeast corner of No. 400 and runs north pass- 
ing the northeast corner of said number a t  10 poles, 170 poles to a 
hickory; then west 600 poles t o  a cucumber N. E. corner of 4456; 
then south 170 poles; then east 600 poles to the beginning." 

The defendants claim that the beginning corner of this grant is 
not a t  the southeast corner of No. 400, but that i t  is a t  a hickory 
and that there was a contemporaneous survey which located 
the corner a t  a hickory. ( 16 

The defendants offered in evidence the field notes of the sur- 
veyor which are as follows: 

"Beginning on a hickory and stake, corner of No. 400, runs west 600 
poles to a cucumber, northeast corner of 4455; thence south 470 poles 
to a stake; then east 600 poles to a stake; then north 170 poles to a 
stake; then east 600 poles to a stake; then north 170 poles to the be- 
ginning. 11 April 1856. J. W. C. Piercy, C. 8." 

They also offered evidence that the hickory was known as the 
corner of the grant and that on the line from the hickory there were 
old marks made by the surveyor who originally surveyed the tract. 

His Honor charged the jury that the southeast corner of No. 400 
was the beginning corner of the grant and, the defendants excepted. 

The corner was located in accordancc with this instruction and judg- 
ment was entered thereon from which defendants appealed. 

R. L. Phillips and Bryson & Black for plaintiffs. 
Merrimon, ddnms & Johnson for defendants. 

ALLEN, J. The defendants are not in position to attack the grant 
of the plaintiffs under Revisal, sec. 1748, which gives a right of action 
against a party holding under a grant improperly issued to the party 
aggrieved, "inasmuch as none can be aggrieved unless he has an in- 
terest in the subject-matter of the obnoxious grant" (Carter v. White, 
101 N.C. 34), and i t  appears from the record that the plaintiffs have 
not only admitted that the defendants are the owners of all the land 
covered by their grants, but also that in the judgment from which 
the appeal is taken it was adjudged. 

What interest have the defendants in having the grant of the 
plaintiffs declared invalid when thc plaintiffs claim nothing under 
it as against the title of the defendants? 

The language quoted from Carter v. White is approved in H e n v  
v. McCoy, 131 N.C. 589, the Court adding in the latter case that 
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the purpose of the statute in permitting an attack on a grant by tlie 
party aggrieved is "to remove a cloud overshadowing a previously 
acquired title." 

Here there is no cloid overshadowing the defendants' title because 
tlie plaintiffs claim nothing covered by their grants. 

The defendants admit that the charge of his Honor as to  the be- 
ginning corner is corrcxt unless they have offercd evidence of a co- 
itmporaneous survcy locating the corner otherwise than a t  the south- 

east corner of No. 400 and they rely on the field, notes of 
( 17 the surveyor for tlie purpose of showing such survey. 

We do not think thesc notcs have this effect, in the absence 
of other evidcnce showing an actual location different from the calls 
ln the grant. 

A ronrparison of the notes of the surveyor and the calls in the 
grant, show that  they arc substantially alike except that  the notes 
begin a t  the second corner in the grant instead of the first, and in 
one the cucumber is said to be the northeast corner of 4456 instead 
of 4453 in the other, and possibly the course of the last line in the 
notes should bc read south instead of north. The same corners, the 
same trees, and the same courses and distances are called for in 
the notcs and in the grant. 

The widtence of the two witnesscs introduced by tlic defendants, 
Stuart and Burns, tend to establish certain cornas, but not a cotem- 
poraneous survey, and when considered in connection with the notes 
of the survey was not sufficient to  change the rule that  the court must 
dcclnre what are the boundarics and the jury must locate them. 

We have dealt with the notes of the surveyor upon the supposition 
that  they represented a survey made about the time of issuing tlie 
grant but the dates given in the record, il corr~ct ,  do not show this 
to be true. 

Thc date of the notcs is April 11, 1856, and t21c grant is of date 
1850 and is signcd by Ellis, Governor, who did not enter upon the 
duties of his office until 1 January 1859. The reference t o  the Declara- 
tion of Independence would indicate that  the last date ought to  be in 
1860. 

KO error. 
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J. E. CRAYTON v. CITY OW CHARLOTTE 

(Filed 22 December, 1917.) 

3. Statutes-In P a r i  Materia-Tvlunicipal Corporations-Bonds. 
Chapter 131 L a ~ v s  of 1915, limiting a municipal bond issue to 10 per 

cent of the assessed value of i t s  rt%l and personal property, should be 
construed with the provisions of ch. 138, Laws of 1917, and the two acts 
being upon the same subject-matter and in pari materia. 

2. Same-Property Values-I~imitation-Issuance. 
Chapter 131, Laws of 1915, limits the issuance of niui~icipsl bonds to 

10  per cent of i ts assessed real and personal property valuation, and ch. 
138, Laws of 1917 to 10 per cent of the net ~ a l u a t i o n  of the property, etc., 
the later act expressly not requiring the passage of an ordinance, under 
the circumstances, for the submission of the question to the voters; and 
where a municipality has passed the ordinance required by the act  of 
1915, for a n  election to be held on the proposition, which is held and the 
bonds approved after the enactment of the later act, and it appears that  
the property valnation was sufficient thereunder, the further proceedings 
being: under the act of 1917, arc ralid, and the honds are a valid mnnici- 
1)al indebtc~dness. 

APPEAL by plaintiff from Webb, J., a t  November Term, 1917, 
of MECKLENBURG. ( 18 ) 

I This is a controversy without action, under section 803 of 
I the Revisal to  restrain the issue of $250,000 in bonds by the city 
I 
I of Charlotte for purchasing sites and building the necessary build- 

ings for the public schools of the city. 
The ordinance of the city of Charlotte calling the election on the 

bonds in question was passed on 23 February 1917. The clection was 
called and held on 26 April 1917. This election was called by the ordi- 
nance of 23 February, under chapter 131, Public Laws of 1915 Sec- 
tion 6 of this chapter limits the right t o  issue honds thereunder to  
10 per cent of the assessed valuc of the real and personal property 
in the city. At  the time the ordinance was adopted the entire bonded 
indebtedness of the city of Charlotte, including assessment and water- 
works bonds. was $2,523,100, and the asscssed valuc of the property 
for taxation a t  said time was $24,500,000. 

On 5 March 1917, thc General Assembly passed the Municipal Fi- 
nance Act, which bccamc cffective and thc law of the State on 8 
March 1917. This law was effective a t  the datc of thc election above 
mentioned on 26 April 1917. The said Municipal Finance Act pro- 
vides for the issue of honds, upon the favorable sote of the people, 
up to  10 per cent of the net indebtedness of the city upon the assessed 
value of the property therein for the three previous years. The 
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ne t  indebtedness of the city of Charlotte a t  the time of the subse- 
quent resolutions of the governing body of the city of Charlotte 
directing and providing for the issue of the bondls was $1,903,000, 
and the average assessed value therein for three years was $24,475,- 
519. The difference between the limitation as prescribed in chap- 
ter 131, Laws of 1915, and chapter 138, Laws of 1917 (being the 
Municipal Finance Act), is that the Municipal Finance Act, in com- 
puting the indebtedness of the city, provides for a deduction of out- 
standing bonds secured by collateral as street improvement bonds 
and revenue producing bondls-as waterworks bonds, and striking 
the balance of what is called the n e t  indebtedness of the city. The 
net indebtedness of the city, the resolutions of the governing body 
of the city a t  the time of the proposed issue of bonds was, and is, 
less than ten per cent of its assessed taxable property for the period 
mentioncd in the act for 1917, under the rule of computation pre- 
scribed in said act. 

Upon these facts his Honor held that the defendrant had the right 
to issue said bonds, and that the plaintiff was not entitled to the 
relief prayed for and the plaintiff appealed. 

( 19 ) Thaddeus  A .  Adams  for plaintiff. 
Pharr & Bell for defendant. 

ALLEN, J. There are many subdivisions of the argument of the 
plaintiff attacking the proposed bond issue, but they all depend on 
the proposition that the election purporting to authorize the issue 
of bonds was called and held under chapter 131, Laws 1915, which 
provides that "No bonds shall be issued which together with all 
other bonded debt of the municipality shall exceed 10 per centum 
of the asscsscd valuation of the real and personal property situ- 
ated in said municipality," and as the resolution was adopted call- 
ing the election, and the election held when the bonded indebtedness 
exceeded 10 per cent of the assessed valuation, there is no authority 
to issue the bonds. 

The question has been presented earnestly and forcibly in the 
briefs filcd in behalf of the plaintiff and defendant, but the dtili- 
gence of counsel and the researches of the Court have not discovered 
any authority directly in point, and we must turn to the language 
of the statutes and the evil intended to be remedied to find the Legis- 
lative intent and the effect of the limitation on the power to issue 
bonds. 

The act of 1915 confers the authority to issue bonds on the govern- 
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ing body of the city or town, but requires the approval of the quali- 
fied voters before issuing. The language is the "board of commission- 
ers, council, or other governing body is hereby authorized to  issue 
bonds of such municipality in all respects as provided in the fore- 
going section, but before issuing said bonds the question of their 
issuance shall be submitted to the qualified voters of such municipal- 
ity." 

The limitation in the act is on the power to  issue bonds, and not on 
the right of the voters to  approve, and as the power t o  issue is con- 
ferred upon the governing body, it is a limitation on the power of 
that body and not on the right t o  hold an election. 

The distinction between the limitation on the right to issue bonds 
and the holding of an action to ascertain the will of the voters does 
not rest on mere conjecture or on a technical and strained construc- 
tion of the act, but, on the contrary, is clearly recognized by the 
General Assembly in the act of 1915 and in the act of 1917, ch. 138, 
superseding it, which, being related and dealing with the same sub- 
ject-matter, should be construed together, because in the act of 1915 
the limitation is on the right to issue bonds-"No bonds shall be 
issuedu-while in the act of 1917, after requiring that all bonds shall 
be authorized by an ordinance, i t  is provided in section 19, subsec. 
2, that ((The ordlinance shall not be passed unless it appears from 
said statement either that  the net debt does not exceed 10 per centum 
of said average assessed valuation or that  the net increase does not 
exceed three per centum of the assessed valuation." 

Why this change in language, placing a prohibition on the first step 
to  be taken in the issuance of bonds, unless it  was in the mind 
of the General Assembly that  the limitation in the act of ( 2 0 )  
1915 related to  the time of issuing the bonds? 

This is also in accord with the principle generally prevailing that 
"The time of the actual issue of municipal bonds is the time for de- 
termining whether the debt limit is exceededJ' (28 Cyc., 1584), and$ 
it  has been held in the application of the principle that  "An ordin- 
ance is not void which provides for a contract when financial condi- 
tion will permit" (28 Cyc., 1540, and note), which is the legal effect 
of the resolution of 23 February. 

If i t  be objected that  this construction attributes to the General 
Assembly the purpose of permitting an election to  be held when no 
bonds can be issued, the answer is that  authority must precede the 
issuing of the bonds, and time is required after authorization before 
issue, and frequently the retirement of a part of the municipal in- 
debtedness or an increase in valuations may be foreseen, sometimes 
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much in advance of the event. And no injury can befall the tax- 
payer, as he becomes interested only when the bond is issued or the 
taxes collected for the payment of principal and interest. 

71'e are, therefore, of opinion tha t  under the act of 1915 the rela- 
tion betwecn the indebtedness and the valuation of the property is 
to he ascwtained as of the time of issuing the bonds. This does not, 
however. establish the right of the defendant to  issue the bonds in 
controversy, because under t>he act of 191 5 the indiebtedness, computed 
as required by that act, without allowing certain deductions in the 
act of 1917, exceeds 10 per cent of the valuation. 

How is the question affectcd by the act of 1917? 
The act of 1917, ratified 7 March, known as the Municipal Finance 

Act, provides in section 38 that  "All acts and parts of acts, general or 
special (including acts passed a t  this session of the General Assembly 
prior to  the passage of this act),  to  the extent that  they relate t o  
the subject-matter of this act, are superseded by this act: Provided, 
hozcrver, (a)  That arts and proceedings heretofore done or taken 
by any municipality or thc voters thereof, or any board or officers 
thereof, pursuant to  acts or parts of acts superseded by this act 
 hall not be affccted by this act, hut all such acts or proceedings 
similar lo  any acts or proceedings provided for in this act shall 
havc the same force and effect as if done and taken pursuant to  
this ack, and only subscqucnt proceedings shall be taken as  provid- 
ed in this act: Provided, further, (b)  That  in all cases where, pur- 
suant to  acts or parts of :tcts so superseded, an ordinance or reso- 
lution has been heretofore passed authorizing t,he issuance of bonds 
or notes or calling an election for such purpose, nothing in this act 
shall prevent the issuance of the bond~s or notes in accordance with 

t.he terms of such ordinance or resolution, and i t  shall not be 
(21  ) necessary to  pass the ordinance provided for in scction 17 

of this act, and no vote of the people shall be necessary for 
the issuance of such bonds or notes unless they are for purposes 
othm than tllc payment of necessary expenses, or unless such vote 
shall bc required by the terms of the acts or parts of acts so super- 
seded or by the terms of the ordinance or resolution so passed." 

It s u p e r d e s  the act of 1915 but validates proceedings already 
taken under the act and provides that  bonde may be issued pursuant 
to ordinances and resolutions calling for elections passed prior to  
thc ratification of the act, and that  subsequent proceedings shall be 
:LR prescribed in the act of 1917. If so, the resolution of 23 Febru- 
ary calling for the clcction on the question of issuing bonds is valid 
under the act of 1017, and as tlic ordinance required by the latter 
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act is dispensed m-itb by section 38, subsection (b),  the election of 
26 April was regularly called under the act of 1917; andi if regularly 
called, i t  was a valid election, as no other irregularity has bcen point- 
ed out. 

If this conclusion is sound, the governing body of the defendant 
has called an elcction a t  which the voters have given their approval 
to the proposition to issue bonds, and as the subsequent proceedings 
are t o  be taltcn under the act of 1017, the ascertainment of the pro- 
portion betwcen the indebtedness and the assessed valuation of prop- 
erty must be ui~dcr  that  act, and as it  is eoncedcd if this bc done 
the indebtedness docs not exceed 10 per cent of the assessed valua- 
tion, the dcfcndant has the right to  issue the bonds in question, and 
the same, when issued, will bc binding obligations of the defendant. 

Affirmed!. 

ATTAS BRADSHAW ET AL. v. T H E  CITIZENS BANK OF 
HTJRNSVIL1.E ET AT.. 

(Filed 22 December, 191'7.) 

Foi~ner Actioms-Pleas in Bar-Actions-Exc,cutow and Administrators- 
Fraud. 

Pendency of procecdinqs brought before the clerk wherein the executors 
of a deceased person a re  sought to be disallowed a credit for the amount 
of a rertnin note alleged to have arisen out of transaction with a bank, 
involving fraud on the dweascd, and transferred to the civil issue docket, 
lo which the bank was not a party, camlot siiccessfnlly be pleaded in bar 
to another action wherein the heirs a t  law are  parties, joining the cxecn- 
tors for  ronformity, brought against the banlr to recover moneys i t  had 
wrongfully rweived on acount of the alleged fraud. 

CIVIL ACTION tried before Carter, J., a t  July Tcrn~,  1917, of MITCH- 
ELL. 

I11 the answer defendants pleaded the pendency of another 
action pending in thc Superior Court of Yancey County in i 22 ) 
bar of thc prosecution of this. The court sustained the motion 
to dismiss the action upon thc fact of thc pleadings, and plaintiffs 
appealed. 

PEess ctl: Wir~borne, W. C. Newland, W .  I,. Lamber, and S. J. Ervin 
for plaintiffs. 

Merrirnon, Adanas & Johnston, J .  Bis Bay, Hudgins R. Tl'ntson, and 
Charles Hvfrhins for defendants. 
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BROWN, J. The action which the defendants plead in bar of the 
prosecution of this action is entitled Lillie Phillips et al. v. J.  B. 
Nensley et al., Executors of B. S. Hensley, and was decided in an 
opinion by the writer a t  the present session of this Court. The opin- 
ion is referred to for a statement of the facts as explanatory of this 
case. 

It will be seen that the aforesaid case was a proceeding instituted 
before the clerk of the Superior Court of Yancey County for the 
purpose of passing upon and auditing the final account of the exe- 
cutors of B. S. Hensley. The proceeding was brought in the Su- 
perior Court by appeal, and heard and determined therein upon the 
sole question as to whether the executors were entitled to a credit 
for $14,000, being a note they claimed to have paid in full to the 
Citizens Bank of Burnsville. The defendant was not a party to that 
proceeding and had no interest in it. 

The plaintiffs in this action are the distributees and devisees of 
B. S. Hensley, and the defendants are his executors and the said 
bank. The executors are made parties as  the personal representa- 
tivcs of the estate. 

The complaint alleges that the executors wrongfully paid said 
$14,000 note, that such payment was induced by the fraud, collusion, 
and conspiracy of the officers of the bank with ,J. B. Hensley, the 
managing an(!, controlling executor, who had been chashier of said 
bank and as such had embezzled large sums of the bank's money. 
The complaint alleges: 

'Tha t  the said bank, in this conspiracy to take the property of 
the distributces and heirs a t  law of the said 13. S. Hensley, and in 
the execution of said conspiracy so erltered into with James B. Hens- 
ley, took property of the estate of B. S. Hensley of which the said 
bank then had possession and control in connection with the said 
James B. Hensley which was of a t  least the value of $20,000, but 
which amounts and values were arbitrarily fixed by the said bank 
a t  $12,710.08, well knowing at  the time that the plaintiffs and other 
children of B. S. Hensley were the owners of and, entitled to said 

property. This amount arbitrarily fixed by the said bank as 
( 23 ) the value of the property converted, which property these 

plaintiffs allege consisted of notes, bank stocks, other com- 
mercial paper and other personal property and lands, were incorrect 
and were of much greater value that that allowed by the said bank 
as hereinafter alleged; that James B. Hensley and Molton Hensley 
have been made parties defendant herein as executors for the reason 
that the plaintiffs are advised and believe that this action cannot be 
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maintained, against the defendant, the Citizens Bank of Burnsville, 
in the absence of such executors, and not for the reason that  plain- 
tiffs are asking any judgment against said defendant's executors." 

It is thus seen that  this action is brought against the bank t o  re- 
cover a large sum of money alleged t o  have been obtained from the 
executors illegally. The plaintiffs are but following the funds and 
property t o  which they aver they are entitled and which have been 
turned over t o  the bank in violation of their rights. The judgment 
in the proceeding in the Superior Court of Yancey County above 
referred to  can in no way affect the determination of this action. The 
causes of action are not the same and the bank is no party to  that  
proceeding. Emery v. Chappel, 148 N.C. 327; Woody v. Jordan, 69 
N.C. 189; Swepson v.  Harvey, 6 9  N.C. 387. 

It is manifest that  plaintiffs can have no relief against the de- 
fendant bank in the proceeding in Yancey. The Court erred in sus- 
taining the plea. 

Reversed. 

Cited: Cameron v. Cameron, 235 N.C. 85; McDowell v. Blythe 
Brothers, 236 N.C. 398. 

LILLIE PHILLIPS ET AL. v. J. B. HENSLEY AL., EXECUTORS OF 
B. S. HESSLEY. 

(Filed 22 December, 1917.) 

1. Bills and Notes--Negotiable Instruments-Blank Amount--Principal 
and Agent. 

A note signed by the maker with blank left for amount, and intrusted 
by him to another for use, gives implied authority to  the one to  whom 
i t  is delivered to fill in the amount, and in the hands of a n  innocent pur- 
chaser constitutes the one to  whom it was delivered the agent of the 
maker, and is valid and binding upon him. 

2. S a m e B a n l r s  and  Banking-Executors and Administrators-Account- 
ing. 

A bank is responsible for the conduct of its cashier in having a note 
signed by a third person as  maker, in  blank amount, and in wrongfully 
filling in the blank for a larger sum that intended and misappropriating 
the surplus to his own use, and where the maker has since died and the 
transaction is a n  item of the account with his administrator, the full 
amount thereof will not be allowed as  a credit. 
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CIVIL ACTION tricd before Ferguson, J., a t  ,June Term, 1917, of 
~ ~ K C E Y .  

This proceeding wa,s instituted before the clerk of the Superior 
Court of Yancey County for the settlement of the estate of B. S. 

( 24 ) Hensley, and involves the auditing of thc account of his exccu- 
tors, J .  13. Henslcy and Moulton Hcnsley. The fins1 account of 

the executors was approved by the clerk, and the heirs a t  law and dis- 
tributees, who arc the plaintiffs, appealed to the Superior Court. Thc 
cause was referred to  W. M. McnTairy t o  state the account and 
find the facts and render judgment. 

Upon the coining in of the report, the plaintiffs filed exceptions 
thereto. Upon the hearing before Ferguson, judge, a judgmcnt was 
rcndcred June 1037, from which defendants appealed. 

fL. W. Wilson, lli. C. Newland, S. J. Ervin, W. L. Lambert, Pless 
& Winborne for plaintifs. 

Merl-imm, A d a m  ti? Johnston, Charles Hutchins, Hudgins & Wat- 
son, J. Bis R a y  for defendants. 

BROWN, J. The controversy centers around, a note for $14,000 for 
wtiich the executors claim credit,. I n  reference t o  this note, the re- 

On the 24th day of October, James B. Hensley owed the Citizens 
Bank of Burnsvillc four notes amounting to $10,600; in order t o  pay 
same, he secured o m  Carter I-Iiggins to  take a blank bank note t o  
his father, B. S. Hcnsley, for his signature, lcaving the amount of 
said note, the tinic. of its maturity, and the party to  whom payable 
blank, and the said testator upon receipt of this blank note signed 
his signature to  same and returned i t  t o  J. 13. Hensley, leaving the 
amount of said note, thc time of its maturity, and the party t o  
whom payable blank, and the said, J .  B. Hensley inserted the sun1 
of $14,000 payable to the Citizens Bank twelve months after date. 

The cashier of the bank, J. B. I-fensley, discounted the notc, de- 
ducting as discount $840, and out of the proceeds paid a note of $4,000 
B. S. Hcnsley owed the bank, credited B. S. Hensley's account with 
$1,100, and deposited to his own credit $1,460, and then with the 
rrniainder paid, four notes aggregating $30,600 that  thc cashier him- 
self owed the bank. 

The executors claim to have paid to  the bank t l ~ c  $14,000 in full, 
and ask credit for that  sum. It is contended by plaintiffs that  the 
notc is not a d i d  indebtedness of I3. S. Hensley, and that  if the 
executors arc not entitled to  crcdit f o ~  the whole $14,000 as  upon 
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a proper adjustment, B. S. Hensley did not owe the bank that  much 
on the note. 

There is no doubt that the note, although signed, in blank, is a 
valid obligation binding upon the estate of the testator. It is 
well settled that  if the maker of an instrument intrusts i t  to  ( 25 ) 
another for use with blanks to  fill up, such instrurncnt so de- 
livered carries on its face an implied authority t o  fill up the blank 
spaces and deliver the instrument. 

As between such party and innocent third persons, the person to 
whom tlie instalhncnt is intrusted is deemed the agent of the party 
who committed the instrument t o  his authority. The ruling is found- 
ed upon the principle that  where one of two persons must suffer by 
the bad faith of another, the loss must fall upon the one who first 
reposed the confidence and inadc i t  possible for the loss t o  occur. 
This subject is fully discussed and the authorities cited in Rollins 
u. Ebbs, 138 N.C. 144. 

Wlien the $14,000 note was discounted it was the cashier's duty 
to place the net proceeds, nftcr paying the $4,000 notc, to  B. S. 
I-Iensley's credit; wherea.; llc placed only $1,100. The remainder he 
wrongfully abstractcd and app1ic.d it  to his own debts and to his 
own credit. 

It is evidcnt that upon the facts found the cashier should have 
placed $9,160 to B. S. Ilensley's credit, instead of $1,100. He  wrong- 
fully converted the balance to  his own use. That  the bank is liable 
for the conduct of its cashier in appropriating a customer's funds to  
his own use is plain. LeDuc v. Moore, 111 N.C. 518. So when 13. S. 
I-Icnsley died, the bank owed liiin $8,060 and he owed the bank 
$14,000, leaving a balance due the bank of only $5,940. The executors 
were not authorized to  pay any more, and are therefore not entitled 
to  any larger credit. Wlien the matter was heard by Judge Ferguson 
he came to the same conclusion and made a very clear statement of 
hie findings, but he inadvertently overlooked the $1,100 placed to 
B. S. Hensley's account and which i t  appears he had drawn out. 

The costs of this Court will be taxed against defendants and their 
appeal bond. 

Modified and affirmed. 

Cited: Williams 71. Bank, 188 N.C. 200. 
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ANTHONY S. DAVIS AND WIFE, KATE S. DAVIS, v. CHAMPIOX 
FIBER COMPANY. 

(Filed 22 December, 1917.) 

Injunction - Title of Lands-Admission-Partial Recovery-Damages-- 
Principal and  Surety. 

Where defendant, enjoined from cutting timber on the lands on contro- 
versy, admits the title of the plaintiff to the lands covered by his grant or 
deed, but the location of the lands thereunder is the disputed question, 
upon order dissolving the injunction a s  to a part  of the locus in quo, the 
defendant is entitled to the damages he may have sustained by reason of 
having been wrongfully enjoined from cutting the timber, etc., on that 
par t  and to judgment accordingly against the plaintiff and his surety on 
the injunction bond. Revisal, sec. 818. 

MOTION in the cause for judgment against plaintiffs and the United 
States Fidelity and Guaranty Con~pany for damages upon two 

( 26 ) undertakings in injunction proceedings, in the aggregate sum 
of $5,000, entered into in this cause by plaintiffs with the 

said Guaranty Company as surety, before Harding, J., a t  Fall Term, 
1917, of JACKSON. 

The matter was referred, to Fred S. Johnson, who made a report 
assessing defendant's damage a t  $10,000, but concluding, as matter 
of law, that  defendant was not entitled to  recover. Defendant filed 
exceptions, which were overruled by the court, Harding J., presiding, 
and the report confirmed. Defendant appealed. 

Walter E. Moore, Alley & Leatherwood for plaintiffs. 
Smathers & Ward for defendant. 

BROWN, J. This action brought by the plaintiffs t o  recover cer- 
tain tracts of land described in the complaint, and for damages, is 
now before the Court t o  determine the right of the defendant, the 
Champion Fiber Company, to  recover damages sustained by i t  by 
reason of the alleged illegality of the injunction issued by the court 
a t  the instance of the plaintiffs, all the other matters in controversy 
between the parties hereto raised by the pleadings having been settled 
and finally adjudicated by a judgment of the court below. 

It is admitted by defendant that  plaintiffs are the owners of the 
grants of land set out in complaint, and that  the defendant was re- 
strained from entering upon and carrying on its timber operations 
on the lands therein described. By reason of such admission, plain- 
tiffs contend that  defendlant was not wrongfully restrained, and there- 
fore cannot recover damages. That  seems to have been the opinion of 
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the able and painstaking referee as well as of the judge of the Su- 
perior Court. It appears, however, to  us that  while the title to  the 
lands was admitted, the location of them was in dispute. Tha t  this 
was the real matter in controversy is shown by the following findings 
of the referee: 

I find that  according to the final judgment made by his Honor, 
E. B. Cline, judge, a t  February Term, 1915, of Jackson County Su- 
perior Court, the plaintiffs were declared to  be the owners of the 
land in controversy of about 200 acres lying between the W. F. or 
Floyd Cook line and the Cook and Hargrove line shown on the map, 
and that  the defendant, the Champion Fiber Company, was the 
owner of the timber on the McAden Balsam timber tract lying to  
the north of said grant 586, as per survey and location made by 
W. I?. Cook, as shown on said map, and which included the 
strip of land lying in between the John H.  Smith line and ( 2 7  ) 
the W. F. or Floyd Cook line, and by the order made by his 
Honor, E. B. Cline, judge, on 11 March 1915, aforesaid, the restrain- 
ing ordler and injunction was dissolved as to  the strip of land lying 
between the John H.  Smith and the TV. F. or Floyd Cook lines of 
about 500 acres, after the said defendant had been restrained from 
felling, cutting and removing the timber, etc., from the lands describ- 
ed in plaintiffs' complaint, for a period of more than six and one- 
half years, and was made permanent and continued in full force as 
t o  the strip of land of about 200 acres lying between the W. F. 
or Floyd Cook line and, the Cook and Hargrove line. 

The referee further finds that  the defendant was adjudged to be 
in contempt and fined for violating the restraining order in continu- 
ing to  conduct its timber operations on the land that  was finally 
adjudged to belong to defendant. 

The contempt proceeding was brought to  this Court (150 N.C. 85), 
and that  the real controversy is the location of the division line be- 
tween the lands of plaintiff and defendant clearly appears in the 
opinion of the Court, which is referred to  for a statement of the case. 

It now appears that  some 700 acres of land lay between the Smith 
line claimed by the plaintiffs and the Cook Hargrove line claimed 
by defendant, the title to  which depended upon the location of the true 
dividing line. That has now been established, and by reference to 
the final judgment i t  will be seen that  the plaintiffs were d~eclared 
t o  be the owners of the strip of land on the north side of grant 586 
lying in between the Floyd Cook and Hargrove lines containing 
about 200 acres, and the defendant, the Champion Fiber Company, 
was declared t o  be the owner of the timber on the McAden Balsam 



30 I N  THE SUPREME COURT. 

timber tract lying to  the north of said grant 586, as per survey and 
location made by W. F. or Floyd Cook, as shown on said map, which 
included the strip of land lying on the north side of grant 586 and 
including the land lying in between the J. 11. Smith and Floyd 
Cook lines, containing about 500 acres, and i t  is on this latter strip 
of land that  the defendant, the Champion Fiber Company, is seek- 
ing t o  recover damages of the plaintiffs by reason of the stoppage 
of its timber operations thereon by injunction. 

The contention that the restraining order did not include thc 500 
acres is untenable. I t  cxtendcd to all the land in controversy, and 
that embraced thc 700 acres, of which plaintiffs recovered only 200. 

By reference to  the consclnt judgment of 11 March 1915, i t  will be 
seen that the parties and the court treated the restraining order up- 
on the idea that the same bad bcen operative upon the strip of land 

lying in betmcen the .J. R. Smith and t,he W. F. or Floyd Cook 
( 28 ) lines shown on the map. The language used in thc first para- 

graph of tlw restraining order being that the restraining or- 
der and injunction licretoforc granted in this cause in favor of 
the plaintifls against the defendant, the Champion Fiber Company, 
br and the. same is hereby dissolved as to  that  part of the land in- 
vluded in said restraining order and injunction embraced in the 
tract of land conwyed hy John H. McAden, executor, and others, 
to J. W. Ferguson lying to tlic north and outside of Welch grant 
586. 

It is manifest that the injunction was operative and enforced not 
only as to the 200 acrw, but also as to  the 500 acres lying bctwccn 
the. John H. Smith and the Mr. F. or Floyd Cook lines. 

Our statute, Rev., 818, provides that  "A judgment dissolving an 
injunction shall carry with i t  judgment for damages against the 
party procuring the injunction and the sureties on his undertaking 
without the requrienwnt of malice or want of probable cause in pro- 
curing the injunction, which damages may be ascertained by a ref- 
clrence or otherwise, as the judge shall direct, and the decision of 
t lw  court thereupon shall be conclusive as to  the amount of damages 
upon all the persons who have an interest in the undcrtaking." This 
statute has been construed in several cases. Timber Co. v. Roundtree, 
122 N.C. 45 ; R. X. v. Mining Co., 117 N.C. 191; Crawford v. Pearson, 
116 N.C. 718. 

The contention that, becausc plaintiffs recovered, a part of the land 
in dispute, they are cxcmpt from all liability for damages by reason 
of the injunction cannot be sustained. It is now well settled tha t  when 
:In injunction is wrongfully issued as to  any part of the plaintiff's 



N.C.] SPRING TERM, 1918. 31 

demand, and is partially dissolved to that  extent, the party en- 
joined will be entitled to such damages within the limit of the penal- 
t y  of the bond as he may have sustained by reason of the issuing 
of the injunction. A. &: E. Enc. of Law, vol. 16, pp. 464, 465, and 
cases cited; Rice v. Cook, 92 Cal., 144. 

Upon the findings of fact the defend~ant is entitled to  judgment 
against plaintiffs and surety, the United States Fidelity and Guar- 
anty Company, for the sum of $5,000, the aggregate penalties of the 
two undertakings. 

Reversed. 

Cit,ed: McAden v. Watkins, 191 N.C. 108. 

l?. H. PARKS v. BURK TANNERY COMPANY a s ~  SOUTHERX 
RAILWAY COMPANY ET AL. 

(Filed 22 December, 1917.) 

&faster a n d  Servant-Employer a n d  Employee-Pleadings-Negligence- 
Rail~oads-Demurrer Ore Tenus-Car Couplings. 

Where the complaint in an action to recover damages for a personal 
injury alleges that  the defendant employer, a n  industrial enterprise, 
owned and operated cars on a railroad siding, also so used by the railroad 
company, and while coupling cars, in  the course of his employment, fur- 
nished with a defective coupler, the plaintiff was compelled to kick the 
coupling with his foot, which was caught by a splinter and crushed, when 
his position rendered i t  impossible for him to signal the engineer of the 
railroad company to stop, etc.: Held, contributory negligence does not 
appear a s  a matter of law, and a demurrer ore tenus on the ground that 
the complaint does not set out a cause of action is bad. 

CLARK, C. J., concurring. 

APPEAL from Justice, J., at October Term, 1917, of BURKE. 
The defendants, having filed answers to  the complaint as ( 2 9  ) 

amended by leave of the court, demurredore tenus upon the 
ground that i t  does not set out a cause of action. The demurrer was 
sustained and the action dismissed,. Plaintiff appealed. 

W. A. Self and Spainhour & Mull for plaintiff. 
dvery & Ervin and S. J. Ervin for defendants. 

BROWN, J. The pleadings disclose that  the plaintiff seeks t o  recov- 
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er damages for a personal injury for negligence, against the Tannery 
Company for requiring plaintiff, its employee, to  couple up a car with 
defective coupling, and against the Southern Railway for delivering 
such a car to the Tannery Company. 

The complaint alleges that the defendant Tannery Company had 
tracks on which it  kept engines and rolling stock in constant use in 
connection with the operation of its business in moving cars of its own 
as well as those delivered by the railway company. It is alleged that a 
car which plaintiff was directed to  couple had a defective coupling, so 
that  the same would not couple by impact, and was otherwise defec- 
tive and dangerous; that  such coupling was out of alignment, and that 
i t  was necessary for plaintiff to push the same into alignment before it 
could couple, and that  he put his foot on i t  t o  push it  into alignment, 
when his foot was caught by a splinter and held so that  he could not 
extricate himself nor signal to  the engineer, and that  his foot was crush- 
between the couplings of the two cars. 

Taking the allegations of the complaint t o  be true, as we must when 
a demurrer is interposed,, we are of opinion that  there was error in sus- 

taining it. It is probable that  the learned judge based his ruling 
( 30 ) upon the idea that  i t  appears in the complaint that  the plain- 

tiff contributed to his injury by putting his foot on or kicking 
the coupling and, therefore, could not maintain his action for damages. 

It appears tha t  plaintiff is not an employee of the Southern Rail- 
way, and i t  is assumed, we presume, that  the Tannery Company is 
not such a common carrier as comes within the purview of the act of 
the General Assembly of 1913, abolishing contributory negligence as 
a defense in actions by employees of railroads for personal injuries, 
and allowing evidence of i t  only in diminution of damage. 

It is true that  where the contributory negligence of a plaintiff is 
patent upon the face of his complaint and i t  is of that  kind, which 
bars his recovery, i t  may be taken advantage of by demurrer. Burgin 
v. R. R., 115 N.C. 674. 

But we do not think that  is the case here t o  the extent that the 
question may be determined upon demurrer ore tenus. Whether such 
defense is open t o  either or both of defendants and whether plaintiff's 
negligence was the proximate cause of his injury are matters that can 
be more properly determined when pleaded in the answer and after the 
facts are found. 

Reversed. 

CLARK, C. J., concurring. While Laws 1913, ch. 6 (Gregory's Supp., 
2645a), provide that  in case of contributory negligence, damages may 
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be apportioned between the corporation and the employee in propor- 
tion to the negligence of each, i t  must not be overlooked that the 
proviso to section 2 thereof specifies, "No such employee who may be 
injured or killed shall be held to have been guilty of contributory 
negligence in any case where the violation by such common carrier of 
any statute enacted for the safety of employees contributed to  the in- 
jury or death of such employee." 

This is an express adoption of the doctrine first laid down in Green- 
lee v. R. R., 122 N.C. 977, and Troxler v .  R. R., 124 N.C. 191, before 
the passage of any statute, that when the employee of a railroad is in- 
jured or killed by the failure of the company to use safety appliances 
contributory negligence could not be pleadled either in defense or in 
mitigation of damages to any extent whatever. Both the State and 
Federal governments later passed statutes to that effect; and in adopt- 
ing the doctrine of comparative negligence since that time, the stat- 
utes, both State and Federal, have been careful to prevent the inference 
that contributory negligence to  any degree can be a defense or miti- 
gation of damages where the company has failed to conform t o  the re- 
quirement of the statute in regard to safety appliances. 

As there are in North Carolina over 40,000 railroad em- 
ployees, of whom a large part are employed in the operation ( 31 ) 
of trains, i t  is all-important to them that the above proviso in 
the statute should not be lost sight of, even when the matter is not 
directly brought up by an appeal, when an adverse inference might be 
drawn if the distinction is not adverted to. 

Cited: Ramsey v .  Furniture Co., 209 N.C. 169. 

IRA HARGIS v. KNOXVILLE POWER COMPANY. 

(Filed 22 December, 1917.) 

1. Negligence-Imminent Peril-Oontmibutory Negligence. 
Where one is employed in a tent on a mountainside a s  a blacksmith 

with other employees of defendant cutting trees thereon, and the evidence 
shows that  one of these trees came down and a broken limb pierced the 
tent, broke the anvil, and another employee therein across from the anvil, 
which was in the way of the plaintiff, safely escaped by running; that  a 
limb struck the ground a t  a place from which the plaintiff had jumped; 
that  he only received warning when the tree was a distance of about 20 
feet, and tha t  he  was running away so fast  he  could not turn, and his 
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impetus carried him over a railroad dump, which caused the injury: 
Bemble, the plaintiff, under such circumstances, could not be considered 
guilty of contributory negligence. 

2. S a r n e R u l e  of Prudent  Man-Instructions. 
A charge of the judge to the jury must be construed a s  a whole, and, if 

so construed, it  is a correct statement of the lam applicable to  the evi- 
dence arising under the plcacilngs. i t  will not be held a s  erroneous be- 
cause unconnected fragments thereof, taken separately, may appear to  be 
erroneous; and where exception is taken to a fragment of the charge, be- 
cause of the judge's failure to charge the rule of the prudent man, this 
fragment will be construed with a preceding action, with which i t  is 
connected, and which states the rule of law contended for by the ap- 
pellant. 

3. Negligence-Measure of Damages. 
The rule for the measure of damages for a personal injury negligently 

inflicted was correctly charged by the judge to the jury under the de- 
cisions of Wallace I;. R. R., 104 N.C., 442; Rushing I;. R. R., 149 N.C., 162. 

4. Mental An@sh-Negligenc8-Ph3rsical Injury. 
Under allegations of the complaint in a n  action to recover damages for 

a physical injury caused by defendant's negligence, that  plaintiff suffered 
certain serious injuries, from which he continues to  suffer, etc., "great 
pain and distress," he may recover for actual suffering, both of mind 
and body, when they are  the immediate and necessary consequence of 
the negligent injury. 

ACTION, hied before Webb, J., a t  Ma,y Term, 1917, of JACKSON, 
upon these issues. 

( 32 ) 1. Was the plaintiff I r a  Hargis injured by the negligence of 
the defendant, as alleged in the complaint? Answer: "Yes." 

2. Did the plaintiff, by his own negligence, contribute to his injury? 
Answer: "No." 

3. What damage, if any, is the plaintiff entitled to  recover? Answer: 
"$1,250." 

From the judgment rendered, defendant appealed. 

Walter E. Moore, J. J. Hooker, Alley d2 Leatherwood for plaintiff. 
Bryson & Black, Sherrill & Harwood for defendant. 

BROWN, J. There are no exceptions to  the evidence, and the excep- 
tions to  the charge on first issue have been aband~oned, and on the ar- 
gument in this Court the evidence of negligence of defendant is admit- 
ted. The assignments of error relied upon are directed to the charge on 
the second and third issues. 

The testimony tends to  prove tha t  plaintiff was a blacksmith in the 
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employ of defendant, and at  time of the injury a t  work with one Nor- 
ton a t  his forge in a tent on a mountainside. The woods force of de- 
fendant were cutting down timber trees just above the tent. A tree was 
cut down and rolled down the mountainside on the tent and smashed i t  
and broke the anvil. 

The plaintiff testified: "On the 19th day of May, 1916, I was work- 
ing on the railroad grade in a temporary shop. This shop was located 
on the grade of the railroad that comes up the Tennessee River about 
100 feet over the river. The shop in which I was a t  work was a tent. I 
supposed I was placed there by Mr. Ashworth, the superintendent on 
the job. I was engaged, in doing the work, and the negroes were upon 
the cliff and cut a tree into the shop. Mr. Norton, my helper, hollered 
to  me to  look out, or to get out, and I heard the tree coming and I 
jumped off over the dump where they had bridged the road. When I 
ran out of the shop to this corner, Norton was near this end and ran 
down the grade. I was back in the back end, near the vise. The tree 
struck on the right-hand side andl a limb about 6 inches through broke 
in two and >.?n into the ground near where I was standing, and a limb 
hit the anvil and broke it. I had no time to consider what to do. The 
tree was within 20 feet of the shop when the boy hollered, and by the 
time I hit the ground when I made the first jump, the tree hit the 
ground where I had been standing. I first received warning from Nor- 
ton, my helper. I ran andl jumped off the dump. The tree was within 
20 feet of the shop when Norton hollered to me." 

Norton testified that there was a hole in the tent and he looked out 
and saw the tree coming about 20 feet above. H e  was near the door 
and plaintiff was on other side of forge. Norton ran out and down the 
grade and was unhurt. He says that "if Mr. Hargis had followed me 
and went the way I did he would not have been hurt, but he could, not 
go that way because the anvil and forge were between us. He came out 
the door the same way I did, but instead of going down the grade as I 
went he went over the bank. He was running so fast he could not turn. 
The grade in front of the shop was between 3% and 4 feet. He ran 
directly across the grade and jumped over the rocks down the 
bank. If he had stopped a t  the door of the tent he would not ( 33 ) 
have been hurt. I f  he had gone down the grade he would not 
have been hurt." 

We doubt if the plaintiff can be held guilty of contributory negli- 
gence in any view of the evidence. Suddenly he was confronted with 
imminent d,anger of death or seriously bodily injury. He had not a 
moment for reflection. Frightened by his desperate plight, he ran out 
of the tent and jumped over the dump. He could not follow Norton on 
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account of the position in which he was placed, and, according to Nor- 
ton's evidence, he ran so fast that  he could not turn, and was thus car- 
ried by the impetus over the dump. 

Under such circumstances, the law does not hold men t o  that degree 
of responsibility i t  dloes when there is time for reflection. The danger 
was so imminent that  plaintiff had to act on intuition. He  had no time 
to  do otherwise. Dortch v. R. R., 148 N.C. 575;  Hinshaw v. R. R., 
118 N.C. 1047. But it is not necessary to  rest our opinion upon that 
ground, as we are of opinion that  the issue was found for plaintiff 
under correct instructions as to the law. 

The defendant excepts to this part of the court's charge: "If you 
find from this testimony that the first thing he knew he was notified by 
his helper, and that he heard the tree coming, and that he was under 
the tent, and if you find that he was apprehensive that  the tree was 
coming on him, and if you find1 that  he believed that  he was going to 
suffer death or great bodily harm, and acting on the impulse of the 
moment he ran out of the way of the tree and ran down the embank- 
ment, then i t  will be your duty to  answer the second issue 'No.' " 

The criticism of the defendant is that the court failed to  instruct the 
jury that  the plaintiff, under the trying circumstances in which he was 
suddenly placed, must, in the opinion of the jury, have acted with ordi- 
nary care and, circumspection, such as a reasonably prudent man would 
have exercised under the conditions with which plaintiff was confront- 
ed. 

We think the court did instruct the jury that under the circumstances 
in which he was placed the plaintiff must have exercised ordinary care 
and prudence and that the jurors were to judge of that. Immediately 

preceding and connected with the portion of the charge except- 
( 34 ) ed to the court gave this further instruction: 

"If you find from this testimony that  this tree was coming down 
on him, if you are satisfied by the greater weight of the evidence that 
this plaintiff, after he was notified by his heldper that the tree was 
coming-if the defendant has satisfied you by the greater weight of the 
evidence that  this plaintiff saw or could, have seen this tree coming in 
time to  get out of the tent and avert the injury, and did not do it, 
he would be guilty of contributory negligence. If you find that he 
failed to  do what a reasonably prudent man would have done under 
the circumstances, if you find his conduct was not such as a reason- 
ably prudent man would have been under the circumstances, and that 
that is the reason he got hurt and by that failure he was injured, if 
you find this to  be the fact, by the greater weight of the evidence, 
you will answer the second issue (Yes.' " 
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It is not permissible to take one excerpt from the charge and con- 
demn the whole charge accordingly. Daniel v. Dixon, 161 N.C. 377; 
Kornegay v .  R. R., 154 N.C. 389. 

As said, by Mr. Justice Walker a t  this term in State v. Ow, "The 
charge niust always be viewed as a whole and considered in the rela- 
tion of each part to every other part." 

So viewing the charge of the judge in this case, we see no reason to 
think that  the jury failed to  comprehend that i t  was their duty to 
judge of the reasonableness of plaintiff's conduct. The portion of his 
Honor's charge complained of relative to  the measure of damages is 
not erroneous. It followed well settled decisions. Wallace v.  R. R., 
104 N.C. 442; Rushing v. R. R., 149 N.C. 162. 

The plaintiff does not set up "mental anguish" as an element of 
damage as distinct from physical suffering. I n  fact, there is no refer- 
ence to  "mental anguishJJ in ipsissimis verbis in the complaint. The 
plaintiff alleges and! testifies that he was seriously bruised and suffered 
great bodily injury, "from which injuries he continues to be sick, sore, 
maimed, and disordered, and still suffers great pain and distress." As 
all pain is mental and centers in the brain, i t  follows that  as an ele- 
ment of damage for personal injury the injured party is allowed to  
recover for actual suffering of mind and body when they are the iinme- 
diate and necessary consequences of the negligent injury. Rushing v .  
R. R., 149 N.C. 163; 3 Sutherland, 261. 

No error. 

Cited,: Keller v. Furniture Co., 199 N.C. 414. 

H. MATTHEWS v. CAROLINA AND NORTHWESTERN RAILWAY 
COMPANY. 

(Filed 22 December, 1917.) 

1. Negligence--Legal Duty-Act of God-Railroads- Cars a s  Dwelling- 
Storms-Master and  Servant. 

A railroad company which has permitted a n  employee the use of its 
box cars a t  a siding as  a residence for himself and family owes him no 
legal duty to have the cars moved to a place of safety upon the approach 
of a storm which floods the cars with water and destroys his household 
effects, and consequently is not liable for damages, they being caused by 
the act of God, for which the company is  not responsible. 
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2. B a i l m e n t C o n t r o l  and Possession-Railroad Cars--Dwelling. 
9 railroad company is not liable as bailee for the household g d s  of 

an employee i t  permits to use its box car a t  a siding for a dwelling, 
possession and control being essential elements in the law of bailment. 

CIVIL ACTIOS tried before C a ~ t e r .  J., at July Term, 1917, of 
( 35 ) CATAWBB, upon these issues: 

1. Were the plaintiff's goods destroyed by the negligence of 
the defendant? Answer: 'LYes." 

2. If so, what damage are plaintiffs entitled to recover? Answer: 
"$150." 

From the judgment rendered defendant appealed. 

D. L. Russell and R. H .  Shzcford for plaintiff. 
J .  H .  Marion, W .  C .  Feimster, and M .  H .  Yozmt for defendant. 

BROWN, J. The evidence tends to prove that plaintiff was employed 
by defendant as an assistant coal heaver at its coal chute a t  Cliffs, a 
station on Catawba River. By permission of defendant, plaintiff and 
his family occupied as a residence two unused shanty cars located on a 
&die track near the chute. They lived in the cars with their household 
effects from 1 May to 16 July, 1915. On that night an unprecedented 
flood swept over the banks of the Catawba, submerged the shanty cars 
and destroyed plaintiff's property therein. 

The evidence shows that  during the day of the 16th, before the water 
reached the track on which the shanties were located, a freight train in 
charge of Conductor Winkler passed Cliffs going towards Hickory. 
Nothing v a s  said t o  Winkler by the plaintiff Matthews or by Askew, 
his foreman, about moving the cars. After the freight train p~hssed in 
the afternoon, iiskew, plaintiff's brother-in-law, phoned the defendant's 
shops a t  Hickory and requested that  an engine be sent out t o  move the 
shanty cars. At that  time the water had not reached the shanties. He  

was told that there was only one engine there, and that  had to  
( 36 ) be held on account of a washout on the line a t  another point. 

It had required Winkler from 2:30 until 6 o'clock that  same 
afternoon to  get his train from Cliffs to Hickory, a distance of two 
or three miles. 

The Court overruled a motion to  nonsuit, which is assigned as error. 
The exception is well taken. We know of no principle of law that im- 
posed upon the defendant the legal duty to  protect and rescue plain- 
tiff's chattels from the destructive consequences of an act of God. 

The plaintiff was occupying the shanty cars as a residence by per- 
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mission of defendant. His relation to defendant was that of a servant 
who has brought his effects upon the master's premises by his permis- 
sion, the servant retaining personal control pf his property. The law 
imposes no duty upon the master to rescue his servant's goods from the 
consequences of a destructive agency for which the master was in no 
way responsible. The cause of the destruction was the act of God and 
not that  of the master. Labbatt, 15. 

The rule is thus stated by the Georgia Court in Allen v. Hixon, 36 
S.E. 810: "When an employee, without fault on the master's part, 
becomes placed in a dangerous or painful eituation, the master is under 
no positive legal duty of exercising all reasonable care and diligence to 
effect such employee's speedy release. Being in no way responsible for 
the unfortunate occurrence, the master cannot be said to be guilty of a 
tort if he does not promptly take active steps in coming to the rwcue. 
The only duty arising under such circumstances is one of humanity, 
and for a breach thereof the law does not, so far as we are informed, 
impose any liability." 24 Cyc. 1072 and notes, and note to 42 L.R.A,, 
363 (N.S.). 

To illustrate: Suppose plaintiff had been a farmer's tenant residing 
in a tenant house on the banks of the Catawba, and when the flood be- 
gan to rise he had telephoned his landlord to bring his team andl remove 
his household goods, and the landlord had failed to  do so. Would the 
landlord be liable? Certainly not. The law imposed no such duty on 
him, although humanity did. Causes of action arise only for violations 
of duties imposed by municipal law. Unfortunately for plaintiff, he 
failed to have his cars attached to Winkler's freight train, as  he could 
have done; and when he phoned to Hickory for help, the defendant's 
only engine there was necessarily detained to meet another pressing de- 
mand. Had this not been so, we doubt not that i t  would have been sent 
to plaintiff's relief. 

The position that dlefendant may be held as a bailee of the household 
goods is untenable. Possession and control are essential elements in 
the law of bailment. The defendant was not in possession of the goods 
simply because they were in its shanty cars any more than a landlord 
would be in possession of his tenant's household effects simply because 
he had furnished the tenant a house to  live in. 6 Corpus Juris., 1102. 

The motion to  nonsuit is allowed. 
Reversed. 

Cited: State v. Hall, 224 N.C. 321. 
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STANDARD GROCERY COMPANY v. C. D. TAYLOR & CO. 

(Filed 12 December, 1917.) 

Vendor and Purchaser - Contracts -Interest - Payment  - Damages - 
Statutes. 

Where the contract of sale of merchandise provides for  the payment 
of interest on past due bills, the interest is regarded a s  the same as 
the principal debt, and a payment of the principal alone will not dis- 
charge t h e  claim unless accepted in satisfaction of the entire debt (Re- 
visal, see. 859), there being a distinction between thisl and the principle 
applicable! where a n  interest charge is imposed by way of damages for 
failure to pay the principal sum when due, and the  payment of the 
principal "will bar  an action for  the interest." King v. Philltps, 95 N.C., 
245, cited as  controlling. 

CIVIL ACTIOK, tried on appeal from a justice's court before 
( 37 ) Ferguson, J., and a jury, at  Spring Term, 1917, of WATAUGA. 

The action was to recover an amount of interest claimed to 
be due on an account for goods sold and delivered, the principal money 
having been closed by defendant's notes, which were subsequently 
paid. The facts relevant to- closing account by defendant's notes for 
principal are stated in case on appeal as follows: 

"On 30 October 1914, defendant owed to plaintiff the sum of $1,- 
485.96 as the principal on past due bills and two or three bills which 
would mature some time during the month of November thereafter; 
and on said 30 October 1914, defendrant C. D. Taylor & Co. executed 
to plaintiff five notes at Valle Cruces, N. C., in the plaintiff's absence, 
the said plaintiff being at  Elizabethton, Tenn.; five notes for the ag- 
gregate sum of the principal, $1,485.96, which notes were afterwards 
paid." 

Verdict and judgment for plaintiff for $86.59 and interest accrued 
on account, and defendant excepted and appealed. 

John H. Bingham and E. 8. Coffey for plaintiff. 
L. D. Lowe and F. A.  Linney for defendant. 

HOKE, J. The decisions in this State are to the effect that, when 
interest on a moneyed demand is stipulated for as a part of the agree- 
ment, i t  is as much a part of the debt as the principal money, and a 

payment of the principal will not annul the claim for the in- 
( 38 ) terest unless such payment has been received and accepted in 

satmisfaction of the entire claim as provided for in section 859 
of the Revisal. When there is no agreement for interest, and the charge 
is imposed by way of damages for failure to pay the principal sum 
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when due, the payment of the principal is held to '{bar an action for 
the interest." This distinction is clearly pointed out and approved in 
King v. Phillips, 95 N.C. 245, and, on the record, we consider that 
case as decisise of the present appeal. 

There was evidence on the part of plaintiff tendling to show that  this 
account was made for goods sold and delivered; that the contract be- 
tween the parties was that on bills paid a t  maturity there should be a 
discount of I per cent and on bills past due there should be an interest 
charge a t  the rate of 6 per cent. 

There was evidence of defendant t o  the contrary, but the jury have 
accepted pIaintiff's version of the matter, and, under the authority 
cited, the recovery in his favor must be upheld. 
30 error. 

Cited: Bank v. Inszcrance Company, 209 N.C. 19; Hood v. Smith, 

MRS. LOUISE DICKS MARSHALL ET AL V .  R. P. DIOKS ET AL, 
.~DMINISTBATORS OF x. C. DIOKS, DECEASED. 

(Filed 12 December, 1917.) 

1. Oontracts, Illegal-Courts. 
Our courts will not enforce the obligations of an executory contract 

which is illegal or contrary to public policy or against good morals, or 
lend their aid to the acquisition or enjoyment of rights or claims which 
grow out of or are necessarily dependent upon such contracts. 

2 SamsF'raucl-In Pari Delicto. 
A conveyance of lands to defraud or avoid creditors is illegal; and 

where such is made the ground for recovery by an heir a t  law, con- 
tending that i t  was so made by his mother to the defendant for her bene- 
fit during her life and then in trust for her heirs a t  law, he and the 
defendant are in pari delicto, and the law will leave them 4% statu quo. 

3. Contracts, Illegal-F'raud-Pleadings-Allegations--Cbnrts. 
Where the plaintiffs claim land as heirs a t  law of a deceased gran- 

tor who had made a conveyance of the same with intent to defraud 
his creditors, and their right to recover is made to depend upon the 
illegal transaction, it is not necessary that they allege fraud on the 
part of the defendant, the grantee in the deed, for the court to deny 
a i-ecovery. 

CIVIL ACTIOX, tried before Cline, J., and a jury, at  July Term, 1917, 
of RANDOLPH. 
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The action was instituted by plaintiff, two of the children, 
( 39 ) heirs at  law and distributees of M. C. Dicks, deceased, t o  en- 

force the payment of $5,600, being balance due on a note and 
mortgage executed by G. F. Hankins to Mrs. M. C. Dicks (now de- 
ceased,) and transferred by written assignment absolute in terms to  
defendant R. P. Dicks, a son of Mrs. Dicks, such transfer and as- 
signment alleged by plaintiffs to have been in trust to collect the 
proceeds and pay to said M. C. Dicks if living, and if collected after 
her death to pay same to her heirs a t  law, etc. H. M. Worth, ad- 
ministrator of M. C. Dicks, having failed to sue for or collect said 
amount, was made party defendant, the other defendant being the 
son, R. P. Dicks, andl two daughters, also distributees and heirs a t  
law of said M. C. Dicks. 

At close of the plaintiff's testimony, on motion, there was judgment 
of nonsuit, and plaintiff having duly excepted appealed. 

Walser & Walser and Brittain for plaintiff. 
W.  C. Hammer, R. C .  Kelly, and King & Kimball for defendant. 

HOKE, J. The evidence on the part of plaintiff tended to show that 
during her lifetime, Mrs. M. C. Dicks, now deceased, holding ra note and 
mortgage on which there was a balance due of $5,600, transferred same 
by written assignment absolute in terms to her son, defendant R. P. 
Dicks, and a t  the time of the transfer there was an agreement by par01 
that the assignee should hold and collect the note in trust for his 
mother; that a t  such time the said M. C. Dicks was involved in debt 
and the transfer was made by her with the intent and purpose to 
avoid payment of her debts. Said M. C. Dicks thereafter died, and 
the present action is instituted1 by plaintiffs, two of her children and 
heirs a t  law and distributees, against R. P. Dicks to enforce an account- 
ing of the proceeds alleged to have been collected andl now held under 
and by virtue of said assignment, the other children of deceased be- 
ing made parties defendant, and also the administrator of M. C. Dicks, 
he having declined to join in said litigation. 

Upon these facts, we concur in the view of his Honor below that the 
plaintiff should be nonsuited. 

I t  is the fixed principle with us and, so far as we are aware, of all 
courts administering the same system of laws, that when the parties 
are in pari delicto they will not enforce the obligations of an execu- 
tory contract which is illegal or contrary to public policy or against 
good morals. Nor will they lend their aid to the acquisition or enjoy- 
ment of rights or claims which grow out of and are necessarily de- 
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pendent upon such a contract. Fashion Co. v. Grant, 165 N.C. 453; 
Pfeifer v .  Israel, 161 N.C. 409; Lloyd v. R.  R., 151 N.C. 536; 
Edwards v. Goldsboro, 141 N.C. 60; Culp v. Love, 127 N.C. ( 40 ) 
457; King v. Winants, 71 N.C. 469; Blythe v. Lovinggood, 24 
N.C. 20; Sharp v. Farmer, 20 N.C. 255; MciMillan v. Hoffman, 174 
U.S. 639-654; Battle v. Xutt, 29 U.S. (4 Pet.) ,  184; Armstrong v. 
Toler, 24 U.S. 258 (11 Wheat.) ; 1 Waites Act. & Def., 43. 

In King's case, supra, i t  is held as follows: "The law prohibits every- 
thing which is contra bonos mores, and, therefore, no contract which 
originates in an act contrary to the true principles of morality can be 
made the subject of complaint in courts of justice." I n  Blythe V .  LOV- 
inggood: "An executory contract, the consideration of which is contra 
bonos mores, or against the public policy or the laws of the State, or in 
fraud of the State, or of any third person, cannot be enforced in a 
court of justice." And in Sharp v. Farmer: "No action can be sus- 
tained in aErmance and enforcement of an executory contract t o  do an 
immoral act, or one against the policy of the law, the due course of 
justice, or the prohibition of a penal statute." And in Battle's case (4 
Peters), supra: "The law leaves the parties to such a contract as i t  
found them. If either has sustained a loss by the bad faith of a parti- 
ceps criminis, i t  is but a just infliction for premeditated and deeply 
practiced fraud. He  must not expect tha t  a judicial tribunal will de- 
grade itself by an exertion of its powers to  shift the loss from one t o  
the other, or to  equalize the benefits or burthens which may have 
resulted from the violation of every principle of morals and of law." 
And in Amstrong v. Toler (11 Wheat.), supra: "Where a contract 
grows immediately out of and is connected with an illegal or an im- 
moral act, the law will not lend its aid to  enforce it. So if the con- 
tract be in part only connected with the illegal considerations and 
growing immediately out of it, though in fact a new contract, i t  is 
equally tested by it." 

The cases in this jurisdiction hold further that a conveyance or con- 
tract made between the parties with the intent to delay, hinder and de- 
fraud one's creditors comes directly within the principle. Pass v. Pass, 
109 N.C. 484; York v. Merritt, 80 N.C. 285. 

It is urged in behalf of plaintiffs that the position is not open to de- 
fendants on the record, for the reason tha t  there are no allegations of 
fraud in the pleadings, but this, too, must be resolved against the appel- 
lants. Where a litigant is making a fraud perpetrated on him the basis 
of his claim, or is seeking to set aside dleeds or contracts on that  ground, 
then the fraud charged must be averred and ordinarily the essential 
facts must be set forth with sufficient fullness and accuracy to indi- 
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cate the fraud charged and to apprise the offending party of what 
he will be called on t o  answer (Mottu V .  Davis, 151 N.C. 238) ; but 
the principle has no application to  cases like the present, and, so far  
as examined, the Courts have uniformly held that  wherever i t  appears, 

and with or without averment in the pleadings, that  a litigant 
( 41 ) is asking the aid of the Court in the enforcement of rights 

growing out of an illegal or immoral transaction and dependent 
upon it, relief or recovery is denied. As said in some of the cases, i t  
is not tha t  the Courts favor the one or the other, but i t  declines to 
interfere and leaves the parties where they have placed themselves 
by the unlawful or iniquitous agreement. 

I n  Cansler v. Penland, 125 N.C. 578, i t  was held in effect that, in 
such case, the law withdraws its support as soon as the illegality of a 
contract is discovered, and Faircloth, C. J., dlelivering the opinion, 
quotes with approval from Coppel v .  Hall, of Wallace, 74 U.S. 542, as 
follows: "The defense is allowed, not for the sake of the defendant but 
of the law itself. It will not enforce what i t  has forbidden and de- 
nounced. . . . Whenever the illegality appears, whether the evidence 
comes from one side or the other, the disclosure is fatal to the case. 
No consent of the defendant can neutralize its effect. A stipulation 
in the most solemn form to waive the objection would be tainted with 
the vice of the original contract, and void for the same reasons. 
Wherever the contamination reaches, i t  destroys. The principle to be 
extracted from all the cases is that the law will not lend its support 
to  a claim founded on its violation." And to  like effect is Oscanyan v. 
Arms Co., 103 U.S. 261; Reid v. Johnson, 67 Pac. 381; Sheldon v. 
Pruesmer, 35 Pac. 201; Cumberland Tel. & Tel. Co. v. City of Evans- 
ville, 127 Fed. 187-198; Richardson v. Buhl, 77 Mich. 63E. 

In  Richardson's case, supra, i t  was held: "Courts of their own 1110- 
tion will take notice if illegal contracts which come before them for 
adjudication and will leave the parties where they have placed them- 
selves." And, in Sheldon v. Pruessne-r, supra: "The courts, in the due 
administration of justice, will not enforce a contract in violation of 
law, or permit plaintiff t o  recover upon a transaction in violation of 
public policy, even if the invalidity of the contract or transaction be 
not specially pleaded. 

I n  the present case t.he owner, having in her lifetime, by written 
assignment, absolute in terms, transferred the note and mortgage in 
question t o  defendant, the plaintiffs claiming as volunteers, can only 
recover by establishing the agreement as alleged and relied on that the 
assignee was to  hold in trust for the owner, and that  the facts showing 
that  this transaction was for the purpose of hindering, delaying and 
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defrauding creditors of the owner. The law leaves the parties where 
they have placed themselves in reference to the property and, on the 
record, we must hold that recovery has been properly denied. 

No error. 

Cited: Rush v. McPherson, 176 N.C. 565; Price v .  Edwards, 178 
N.C. 496; Finance Co. v. Hendry, 189 N.C. 554; Colt v. Kirnball, 190 
N.C. 171; Waddell v. Aycock, 195 N.C. 270; Tornberlin v. Bachtel, 
211 N.C. 268; I n  re Publishing Co., 231 N.C. 398; Insulation Co. v. 
Davidson Co., 243 N.C. 255. 

THE OBSlORVER COMPANY AND S. J. HOLLBND v. J. H. L I W L E  ET AL, 
RECEIVERS FOR REID LIVERY COMPANY. 

(Filed 12 December, 1917.) 

1. Deeds and Oonveyances-Conditional Sales-Statute-%gistration. 
By Revisal, see. 983, conditional sales reserving title in the bargainor 

a r e  required to be in writing and registered in the same manner, and 
have the same legal effect a s  provided for chattel mortgages (Rwisal,  
sec. 982), and by the latter section "No deed in trust nor mortgage for 
real and personal estate shall be valid a t  law to pass any property a s  
against creditors o r  purchasers for a valuable consideration from the 
donor, bargainor," etc., "but from the registration of the same"; t h e r e  
fore such conditional sales a r e  regarded a s  chattel mortgages and void 
a s  to creditors and purchasers, except from registration. 

Upon the insolvency of a corporation and the  appointment of a re 
eeiver under the provisions of Revisal, sec. 1224, the corporate proper- 
ty  vests in the receiver from his appointment, and the receiver repre- 
sents the creditors as  well a s  the owner, excluding the general creditor 
from taking any separate o r  effective step on his own account in fur- 
therance of his claim; and the proceedings for  the receivership is in 
the nature of judicial process by which the rights of the general credi- 
tors a re  "fastened upon the property." 

3. Same--Conditional Sales. 
Where the bargainor under a conditional sale to a corporation has not 

recorded the instrument, a s  required by Revisal, secs. 982, 983, and a 
receiver has been appointed under the provisions of Revisal, sec. 1224, 
his right to  a preferential lien has been lost by his failure to  register 
the instrument, the receiver representing the  rights of the other credi- 
tors, and he is only entitled as  any other general distributee of the 
funds. 
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CIVIL ACTION heard on case agreed before Cline, J., a t  May Term, 
1917, of MECKLENBURG. 

On the hearing it  was made to appear that  in August 1916, S. 
J. Holland sold to the Reid Livery Company a pair of horses for 
$390 and no part of same had been paid; that  in January 1917, the 
plaintiff, The Charlotte Observer, sold t o  Reid Livery Company an 
auto truck for $650. and there had been paid thereon the sum of 
$136.15, leaving a balance due of $513.85, that  the property was 
passed to  the Reid Livery Company by written agreement in which 
title was retained in the respective vendors till the entire purchase 
price was paidi; that  subsequently, the Reid Livery Company being 
insolvent, on proceedings properly instituted, the defendants were 
appointed receivers of said company for the purpose of converting 
its assets into cash, paying same to creditors, and winding up the af- 
fairs of the corporation; that, by order of court, said property had 

been sold by receivers and proceedis passed over to  the clerk 
( 43 ) of the court to be held subject t o  liens and equities of all parties 

in interest. On these facts, i t  was adjudged by the court as 
follows: 

"It is, therefore, considered, adjudged, and decreed that  neither peti- 
tioners be allowed a specific and prior lien on the property claimed by 
them, respectively, as against the receivers. It is further ordered tha t  
the claim of the Observer Company for $513.85 be accepted, and the re- 
ceivers are directed to pay the same pro rata with other creditors. It 
is also considered and adjudged that  the claim of S. J. Holland for 
$390 is accepted, and the receivers are directed to  pay the same p ro  
rata with other creditors.'' 

From this judgment plaintiffs appealed. 

 morriso on & Dockery for plaintiff. 
McNinch & Justice for defendant. 

HOKE, J . ,  after stating the case: Our statute, Revisal, sec. 982, pro- 
vides, in effect, thai  ''no deed of trust nor mortgage for real or personal 
estate shall be valid a t  law to pass any property as against creditors or 
purchasers for a valuable consideration from the donor, bargainor or 
mortgagor, but from the registration of the same." etc. And section 
983, "That all conditional sales of personal property in which the 
title is retained by the bargainor shall be reduced to writing and 
registered in the same manner, for the same fees and with the same 
legal effect as is provided for chattel mortgages," etc. 

By the express terms of the law, therefore, and und~er various de- 
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cisions construing the same, these conditional sales are to  be regarded 
in this jurisdiction as chattel mortgages and void as t o  creditors and 
purchasers except from registration. Clark v. Hill, 117 N.C. 11; Butts 
v. Screws, 95 N.C. 215; Brem v. Lockhart, 93 N.C. 191. 

I n  order for a creditor to avail himself of these registration statutes, 
i t  is very generally understood that  he must by some judicial process 
or method take steps t o  fasten his claim upon the property. I n  one or 
more of the decisions on the subject, i t  is said that  he should be 
"armed with legal process" for the purpose. Considering the case in 
recognition of the principle, we are of opinion that  the title of de- 
fendant is in full compliance with the requirement, they having been 
duly appointed receivers in a statutory proceeding instituted for the 
purpose of winding up the affairs of an insolvent corporation and dis- 
tributing the assets among its creditors. 

Under this statute, section 1224, i t  is provided: "That all the real 
and personal property of an insolvent corporation, wheresoever situat- 
ed, and all of its rights, franchises, and privileges, shall, upon appoint- 
ment of a receiver, immediately vest in him and the corporation 
shall be divested of the title thereto." I n  section 1207: "That ( 44 ) 
after payment of all allowances, expenses, costs and the satis- 
faction of all special and general liens upon the funds of the corpora- 
tion, to the extent of their lawful priority, the creditors shall be paid 
proportionably to  the amount of their respective debts," etc. 

Under decisions apposite, i t  has been held here and elsewhere that 
the receivers in such case are to be considered as representing credi- 
tors as well as the owner, enabling him in their favor to  avoid fraud- 
ulent conveyances by the debtor and otherwise insist on their rights. 
Pender v. Mallet, 123 N.C. 57; Porter v. Williams, 9 N.Y. 142. A 
position that  prevails in this jurisdiction both as t o  trustees and in 
assignments for the benefit of creditors. Taylor v. Lauer, 127 N.C. 
157; Bank v. Adrian & Vollers, 116 N.C. 537. And i t  is held further 
with us that  after proceedings instituted and receivers appointed, no 
general creditor can, on his own account, take any separate or effec- 
tive steps in furtherance of his claim. Odell Hardware Co. v. Holt- 
Morgan Mills, 173 N.C. 308. 

Under these conditions, i t  is in accord, with right reason that  a pro- 
ceeding of this charact.er and the appointment of receivers thereunder 
shall be considered in the nature of judicial process by which the rights 
of general creditors are "fastened upon the property," within the mean- 
ing of the principle, and avoiding all claims for specific liens which 
have not obtained legal priority by having the same duly registered 
as provided and, required by law; and well-considered authority is in 
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full support of the position. IIarrison v. Warren Co., etc., 183 Mass. 
123; American Machinery Co. v. New England Buck Co., 87 Cam., 
369; Duplex Printing Co. v. Clipper, etc., Co., 213 Pa.  St., 207; Receiver 
of Graham Button Co. v. Charles Spielnzan, et al., ,50 N.J.E., 120; 
Smith v. Orr, 224 Fed. 71; Farmers' Loan & Trust Co. v. Minneapolis 
Engine Co., 35 Minn. 543. 

On the questions presented, i t  was held in thc New dcrsey case: "A 
creditor of a mortgagor, to bc in position t o  contest the validity of a 
chattel mortgagor, must have his debt fastened on the mortgagor's 
property. By  an adjudication of insolvency and the appointment of 
a receiver, the  debts of creditors a t  large of an insolvent corporation 
are fastened on its property. A deed or other instrument which is 
void as against creditors is void also against thosr who represent 
creditors. The receiver of an insolvent corporation is the representative 
of its creditors, and as such may, by suit or defense, avoid any instru- 
ment which is void as against them. To successfully contest the 
validity of a chattel mortgage, the receiver of an insolvent corporation 
is not required to  show that  it is fraudulent as to  creditors, but all 
he need do is to  show such facts as, under the statute, render i t  void 
as against the creditors of the corporation." 

And speaking to the reason and justicc of the position, in- 
( 45 ) terpreting a Missouri statute not dissimilar, Sandborn, J., a i d :  

"At the time this rcceiver was appointed, the creditors of the 
furnace company had the right to  procure and levy attachments or 
cxecutions on the propcrty here in controversy. The appointment of 
the receiver and his seizure of the same thenceforth prevented them 
from exercising that  right. It is just and equitable that  thc rcceiver 
whose appointment prevented the creditors from exercising their right 
to avoid the condition should exercise that  right for tlicin. T h e  Courts 
of Missouri declare that  a creditor armed with process may avoid 
or disregard the condition of his debtor's unrecorded contract of sale, 
and they have held st creditor who has sued out an attachment or 
execution against thc property of such a debtor, placed i t  in the hands 
of the sheriff and, caused him t o  levy i t  upon tlrc property sold, is 
such a creditor. A creditor who has sued out an order of the court 
of equity that  a receiver be appointed, and that  he take possession 
of all the property of the debtor for the purpose of its administration, 
sale and distribution among the creditors, who has placed thc order 
in the hands of the sheriff and has caused him to seize the property 
is not less armed with process. in deed^, be is armed with a more com- 
prehensive and cffective process-a process by which all the prop- 
erty of the debtor may be seized, administered, sold and distributed. 
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"In view of these considerations, the conclusion is that a receiver 
appointed in a suit in equity instituted by a creditor against his in- 
solvent debtor to administer and convert into money the property 
of the debtor and distribute the proceeds among creditors has the 
power of creditors armed with process to disregard or avoid, under 
the statutes, section 2889, Revisal, 1909, the unrecorded condition 
in a contract of conditional sale," etc. 

And to like effect, Gilfillan, C. J., in the Minnesota case, supra, said: 
"The pendency of the proceedings disables the creditors to go on, each 
in his own behalf, to enforce his claim by action, judgment, execu- 
tion and levy. So that  unless all the rights of the creditors can be 
enforced in this proceeding, unless their rights to avoid transfers can 
be made available by means of it, then it is to some extent an ob- 
struction rather than a remedy to them. It is evident that  i t  was in- 
tended to facilitate and not hinder a complete remedy; and this it 
will not do unless its scope is to apply to satisfaction of the creditors 
all the property of the corporation applicable to that purpose, that  is, 
all the property which, but for the proceeding, they cou1d have so ap- 
plied. For these reasons, we dlecide that the receiver may avoid any 
transfers void as to creditors." 

TVs are aware that there are numerous decisions in other States 
which uphold the contrary view, and the Supreme Court of the United 
States, in York Mfg. C'o. v. Cassel, 201 U.S. 344, in construing the 
former bankruptcy statute, has approved this position in ref- 
erence to the title of the assignee, a position that was later (46  ) 
changed by legislative amendment. Some of these opposing 
decisions were in States where contracts of conditional sale were not 
required to be registered. In others, such contracts were only avoided 
as against judgment or attaching creditors, etc. But in any event, and 
notwithstanding the high respect always due these eminent Courts, 
their decisions on the questions presented here and the principle they 
support may not be recognized in this jurisdiction where the statute, 
as stated, confers the title of the insolvent on the receivers from the 
time of their appointment such receiver is held to represent creditors, 
and his appointment serves to restrict the general creditors from any 
resort to  other judicial process in special protection of their interests. 

We find no error in the disposition of the cause, and the judlgment 
of the Superior Court must be 

Affirmed. 

Cited: Starr v. Wharton, 177 N.C. 324; Hardware Co. v .  Garage 
Co., 184 N.C. 126; Motor Co. v.  Johnson, 184 N.C. 334; Douglass v.  
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Dawson, 190 N.C. 463; Trust Co. v .  Motor Co., 193 N.C. 664; Ac- 
ceptance Corporation v .  Mayberry, 195 N.C. 512; Manufacturing Co. 
v. Price, 195 N.C. 604; Finance Corporation v. Hodges, 230 N.C. 583; 
Mitchell v. Battle, 231 N.C. 69; Investment Co. v .  Chemicals Labora- 
tory, 233 N.C. 297; Sales Co. v .  Weston, 245 N.C. 629. 

RETTIE WHITFIELD ET AL v. W. B. DOUGLAS, AGENT, ET AL. 

(Filed 22 December, 1917.) 

1. Wills-Interpretation-Intent-Vesting of Estates. 
Subject to  the provision that  the intent and purpose of the testator, 

a s  expressed in his will, shall always prevail except when the same is  
i n  violation of law, the rule is that  when the will is sufficiently ambig- 
uous to permit of construction, the Courts will lean to that interpreta- 
tion which favors the early vesting of estates, and that  the first taker 
of an estate by will is ordinarily ta be considered as the primary ob- 
ject of the testator's bounty. 

2. Same-Contingent Remainders. 
Upon a devise of lands to  one with a limitation over on the death 

of the first taker without issue, these words will be given their natural 
meaning and effect the estate with the contingency until such death 
without issue, unless i t  appears from the terms of the will that an 
earlier time was intended when the estate of the Arst baker should 
become absolute. 

3. S a r n ~ " C h i 1 d r e n  Then Living." 
A devise of lands to testator's children "to have and to hold to them 

and their heirs in fee simple forever," but upon condition that "no 
part of said property is to be disposed of until my youngest child then 
living shall arrive a t  the age of 21 and until after the death of my 
husband," with provision for a home for  the husband; that when the 
youngest child shall become 21 and upon the death of the husband, 
all  of the testator's estate be equally divided between the testator's 
named children, "share and share alike; and should either of them 
die without issue, then their share shall be equally divided between 
my other childre11 then living, o r  should either o r  any of them die 
leaving issue, then shall such distributive share go to such issue left": 
Held,  construing the will to ascertain the intent, the devise became 
absolute a t  the time designated for the division, the expression "then 
living" referring to that of the arrival of the youngest child of age and 
the death of the husband. 

CIVIL ACTION, heard on case agreed before Stacy, J., holding 
( 47 ) courts of the  Sixth Judicial District in November 1917, from 

LENOIR. 
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On the hearing i t  appeared that  prior to  September, 1896, Bettie G. 
Whitfield died, leaving s last will and testament, which has been duly 
admitted to  probate, and the portion of said will material and relevant 
to  this controversy is as follows: 

"I give and devise to  my children, William Cobb Whitfield, Annie 
W. Outlaw, Sallie E. Whitfield, Bettie Whitfield, James Richard 
Whitfield, Harriet Lucy Whitfield, all my real estate, to  have and to 
hold t o  them and, their heirs in fee simple forever, and all my personal 
property to them and their assigns forever, upon the conditions as 
follows: No part of said property is t o  be disposed of until my young- 
est child then living shall arrive a t  the age of 21 years and until 
after the death of my husband, Nathan B. Whitfield. The dwelling- 
house I now occupy, or such other house as may be hereafter built, 
shall be a home for my husband during his life; that the annual 
rents, profits and incomes derived from my plantation shall be devot- 
ed to the support and education of my children, to  the necessary re- 
pairs of the houses and plantations, and the surplus, if any, of such 
rents and profits shall be used in such manner as my executor here- 
inafter named may deem best, without being required to  give any 
account of the same. When my youngest child then living, and after 
the death of my husband, shall arrive a t  the age of 21 years, i t  is 
my mill and desire that all my real and personal estate be equally 
divided between my above-named children, share and share alike; 
and should either or any of them die without issue, then their share 
shall be equally divided between my other children then living; or 
should either or any of them die leaving issue, then shall such dis- 
tributive share go t o  such issue left." 

The will then appoints the husband executor, to  serve without bond, 
etc. That the husband, executor, has died and, all the children men- 
tioned in the disposing clause of the will having become 21 years of 
age, partition of the real estate, the subject of the devise, was had 
among the said children, devisees and heirs a t  law, the present plain- 
tiffs, Bettie and Hattie Whitfield, being awarded their share of the 
property; that  in November 1917, these plaintiffs entered into a con- 
tract with defendant, making disposition of their said property for 
valuable consideration and requiring that  a good title be conveyed; 
that  defendants, averring their readiness and ability t o  comply with 
the terms of the contract on their part, allege that  plaintiffs 
are not entitled to  relief for the reason that  they cannot make ( 48 ) 
a good title t o  the property as they have contracted to  do. 

His Honor, being of opinion that,  on the facts presented, the title 
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offered was a good one, gave judgment that  the contract be enforcedl 
according to its terms, and defendants excepted and appealed. 

Rouse & Rouse for plaintiffs. 
Julius Brown for interveners, N.  W.  Outlaw and Bettie Cobb Out- 

law. 

HOKE, J. "Subject to the position that the intent and purpose of the 
testator as expressed in his will shall always prevail, except when the 
same is in violation of law, i t  is a recognized rule with us, when the 
will is sufficiently ambiguous to permit of construction, the Courts 
should lean to that interpretation which favors the early vesting of 
estates, and that the first taker of an estate by will is ordinarily to 
be consideredl as the primary object of the testator's bounty." Citizens 
Bank v. Murray, a t  the present term; Bank v. Johnston, 168 N.C. 
304; Dunn v. Hines, 164 N.C. 113. 

Our recent decisions further hold that when an estate by will is left 
to  one with a limitation over on the death of the first taker without 
issue, these words will be given their natural meaning and effect the 
estate with the contingency until "such death without issue," unless it 
appears from the terms of the will that an earlier period was intended 
when the estate of the first taker should become absolute. Bizzell v .  
B. & 6%. Assn., 173 N.C. 158; Rees v. Williams, 165 N.C. 201; S. c., 
164 N.C. 128; Smith v. Lumber Co., 155 N.C. 389; Elkins v. Seigler, 
154 N.C. 374; Perrett v .  Bird, 152 N.C. 220; Harrell v. Hagan, 147 
N.C. 111; Whitfield v. Gorris, 134 N.C. 24; Williams v. Lewis, 100 
N.C. 142; Buchanan v. Buchanan, 99 N.C. 308. 

Considering the present devise in view of these principles, we are of 
opinion that, by the terms of the will, the testatrix intended an earlier 
period for estate of the first takers to become absolute, to  wit, a t  the 
period, of division had on the death of her husband and the coming of 
age of her youngest child. She begins the limitations in question with 
the very significant statement that "No part of my property is to be 
disposed of until my youngest child shall arrive a t  the age of 21 and 
until after the death of my husband and executor." Then after direct- 
ing that the property shall be kept together under the management and 
control of her husband and until the coming of age of her youngest 
child, the will provides for a division among her children, share and 
share alike; and, if any of them die without issue, then their share shall 

be equally divided between my other children then living, etc. 
( 4 9  ) I t  thus appears that  the testatrix desired that the share of a 

child dying without issue shall be "divided"; and when con- 
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strued in connection with the former portion of the will, that none of 
the property be disposed of till the death of her husband and the 
coming of age of the youngest child, and in reference to the position 
that  the law favors the early vesting of estates, we think i t  clear that 
it was the mind and purpose of the testatrix that the devise should 
become absolute at  the time of division had; and the clause that  
"the share and a child dying without issue shall be divided among 
my issue then living," the expression "then living" refers to the period 
of division, and not otherwise. Several recent and well-consider& 
decisions of the Court are in support of this interpretation. Bank v. 
Johnston, supra; Dunn v. Hines, supra; Price v. Johnson, 90 N.C. 
593, and many others could be cited. 

The case of Williams v. Lewis, supra, cited for appellants, is not 
in necessary conflict with this position. In that case i t  was held that  
there being nothing in the terms of the will to indicate that an earlier 
period was intended, except the mere fact that a partition was provid- 
ed for, the limitation over on the death of the first taker should be con- 
strued according to the natural import of the words used and effect the 
estate with the contingency until the time designated. A similar de- 
cision, and for a like reason, was rendered by this Court in the recent 
case of Springs v. Hopkins, 171 N.C. 486. In  the case before us, how- 
ever, there being additional t e r m  in the will indicating that the estate 
should become absolute a t  the time of division had, we concur in his 
Honor's view that the title offered is a good one and has been correctly 
adjudged that diefendants must comply with their contract. 

Affirmed. 

Cited: Hinson v. Hinson, 176 N.C. 614; Thompson v. Humphrey, 
179 N.C. 54; Ex parte Rees, 180 N.C. 193; Goode v. Heme, 180 N.C. 
478; Smith v. Creech, 186 N.C. 190; Westfeldt v. Reynolds, 191 N.C. 
806; House v. House, 231 N.C. 220; Elmore v. Austin, 232 N.C. 19. 

J. ROBERT DILLS ET AL V. THE CHAMPION FIBER CO. ET AL. 

(Filed 22 December, 1917.) 

Removal of Causes-Diversity of Citizenship--Federal Courts-Statutes- 
. Answe-Time to Plead-Extension of Tlrne-Waiver. 

The Federal statute regulating the removal of causes from the State 
to the Federal courts fo r  diversity of citizenship requires that the mu- 
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tion, supported by proper petition and bond, be made before the time 
for answering expires as  fixed by the laws of the State or by rule of 
the  State courts "in which said suit is instituted and pending," the 
expression "rule of court" referring t o  a standing rule having the 
force of law: and where a general order to plead has been made by the 
trial judge, without exception by the movant, and he afterwards files 
his answer in time therein allowed, but a f te r  the expiration of the 
statutory time, he will be deemed to have acquiesced in the order and 
to have waived his right, and jurisdiction will be retained in the State 
court. 

CIVIL ACTIOPU', heard on motion to  remove the came for di- 
( 50 ) versity of citizenship to  the Federal court, before Webb, J., a t  

May Term, 1917, of JACKSON. 
The facts relevant to  the question presented, and the judgment of 

his Honor thereon denying the motion, are as follows: 
1. That the summons in the above-entitled, cause was duly issued on 

25 January 1917, as appears by the endorsement t.hereon, and was 
served upon the defendant company on 26th January and on the de- 
fendant W. R. Smith on the same date. 

2. That  under the rules of court, the next term of the Superior Court 
of Jackson County convened on 19 February 1917, and was the return 
term of said summons and the term in which pleadings were by law 
required to be filed unless time therefore was granted by the court; 
that the said, Superior Court for Jackson County did convene on 19 
February 1917, and was in session for almost two weeks. 

3. That on 27 February 1917, the following entry was made by the 
clerk upon his docket, and I take it  that  i t  was made by leave of the 
court or a t  the direction of the court, to  wit: "Upon calling summons 
docket, the usual order was made allowing plaintiffs and defendants 
to file pleadings in all cases where no special order has been made." 
Some of the members of the Jackson County bar construes this order 
to mean thirty days to file complaint and thirty dtays thereafter to  
answer, and others of the bar contend that i t  means until the next 
term to file pleadings. 

4. That  plaintiff filed his complaint in this cause on 17 April 1917, 
and the defendants filed an answer thereto on 16 May  1917; that  the 
counsel for the defendant attended the said Superior Court, which con- 
vened in Jackson County on 19 February 1917. 

5 .  Tha t  when the order was made as set out in the third finding of 
facts, as appears of record, neither the defendant nor its counsel ob- 
jected or excepted to said order; that  some time after the adjournment 
of the said term of court the defendant's counsel requested the plain- 
tiff's counsel t o  furnish the defendant with a copy of the complaint 
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filed in the cause, which was done, and, the defendant filed an answer 
thereto a t  the time above stated. 

6. That  the dcfendant filed its petition and bond in due form, asking 
a removal of the cause to the District Court of the United States on 
15 May 1917. 

Upon the foregoing findings of fact by the court, the court is of the 
opinion that  the defendant is not cntitlcd to have its cause 
removed as petitioned for, and the court so holds and adjudges, ( 51 ) 
and defendant's motion to remove is hereby denied. 

It was agreed that the petition for removal contained the necessary 
allegations of fraudulent joinder, and that the only questiorl for the 
determination of the court was as to whether or not petition was filed 
in due time. If i t  was, then an order was to be made removing the 
case to the Federal Court; and if i t  was not, then the case was to be 
retained. 

Defendants excepted and appealed. 

No coumel for plaintiff. 
Martin, Rollins & Wright for defendant. 

HOKE, J. The Federal statute as to a defendant's right to remove a 
cause for diversity of citizenship (Fed. Judicial Code, sec. 29) requires 
that such motion shall be made a t  or before thc time for answering 
expires as fixed by the laws of the State or by rule of the State courts 
"in which said suit is instituted and pending." 

This term "rule of court" appearing in the statute has reference to 
a standing rule having the force of law (Meclce v. Mineral Co., 122 
N.C. 790-97; Fox v. R. R., 80 Fed., !345), and the decisions in this 
State interpreting the statute are to the effect that where the time to 
file pleadings has been extended on the application of the parties, or 
when such time is given a t  some particular terni by order of court, and 
same is not objected to, such order is taken to have been acquiesced in 
by defendant, and the right of removal is thereby ~ a i v e d .  Patterson v. 
Fiber Co., a t  the present terni; Ford v. Pridgeon River Lumber Co., 
155 N.C. 352; Bryson v. R. R. 141 N.C. 594; Nou~nrd v. R. R., 122 
N.C. 944; Moon on Removal of Causes, sec. 156. 

In  the case of Hyde  v. R. R., 167 N.C. 584, cited and chifly relied 
upon by appellant, the dcfendant objected to the order giving time to 
plead, duly excepted to same, filed his petition for reinoval as soon aft- 
er complaint was filed as opportunity was offered. 

Speaking to this distinction, Associate Justice Wallcer, dclivcring the 
opinion in the Hgde casc, said,: "At no stage of the caw has thc de- 
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fendant been in fault. It has done all that  i t  could t o  save its rights. 
The law does not require the performance of the impossible. The cx- 
tension of time was duly objected t o  and the defendant can lose noth- 
ing by the adverse ruling of the Court allowing it," etc. 

On the present record the dcfcndant, as stated, having acquiesced in 
the order extending the timc to plead,, has been properly held t o  have 
waived his right of removal and the judgment denying his application 
must be 

Affirmed. 

Cited: Powell v. Assurance Society, 187 N.C. 59'7; Burton v. Smith, 
191 N.C. 607; Butler v. Aunow, 192 N.C. 515. 

MINJHANICS BANK AND TRUST ClOlMPANY v. H. B. WHITDEN, 
E. S. JOHNSTON, TRUSTEE, ET AL. 

(Filed 22 December, 1917.) 

1. Evidence-Depositions-Relevancy-Former !l!rial. 
While depositions properly and regularly taken and introduced on a 

former action between the same parties o r  those in privity therewith 
may properly be introduced on the later trial under certain circum- 
stances, their rejection will not be held for  error  unless i t  is made to 
appear that the proposed evidence was relevant and reasonably calculat- 
ed to  have appreciable effect in  the verdict. 

2. Evidence-~lasations-Corroboration-Appeal a n d  Error. 
Declarations not admissible a s  substantive evidence under the rille 

a re  properly rejected a s  corroborative of evidence excluded on the 
trial when there is  n o  substantive evidence of like effect. 

3. aoundaries-Evidence-Declarations-InteresbAnb Litem Motram. 
Par01 evidence of declarations a s  *to the placing of the corner of private 

lands of which the title is in dispute is allowed when made ante Zitem 
motarn by a declarant who was disinterested a t  the time and dead a t  
the  time of t r ia l ;  and in such case the lapse of time is not always con- 
trolling. 

4. Sam-Remote Period-Definite Corners. 
P a r d  evidence of common reputation a s  to the placing of a corner, 

on the question of private boundary, is admissible when shown to have 
existed for  a remote period and direct evidence of i ts  origin is not 
likely to  be procurable; snch reputation must always be shown to 
have existed ante Zitern motana, and should attach itself to some muni- 
rnent of title, o r  natural object, or be fortified by testimony of occupa- 
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tion and acquiescence tending to give the land some definite and fixed 
location. 

5. Same--State Grants. 
Where both parties to the action claim lands by mesne conveyances 

under separate grants from the State, and the controversy is made to 
depend upon the location of the lands under the defendant's grant, with 
description, "Beginning a t  a locus near the gap of the trail, between 
Johnson's and McManus', and runs," etc., and defendant insists the 
locus was a t  "J," while the plaintiff that  it  was a t  "0," Held general 
relputation as to the location of an indefinite tract of land, not shown 
to have been a t  a remote period or ante Zitem motam, etc., is properly 
excluded, and general reputation as to the location of the Johnston 
and McManus tracts and the trail between tending to show the corner 
locus a t  "0" is competent, it  appearing that the declarant was dead, 
disinterested, and his declarations made ante Litem motam, the lapse 
of time not considered controlling. 

CIVIL ACTION to recover land, tried before Ferguson, J., and a jury a t  
June Term, 1917, of GRAHAM. 

Plaintiff claimed the land under and by virtue of Grant No. 
7315, of date August 1885, covering the land, and introduced said 
grant in evidence. Defendant, admitting possession, claimed the land 

under Grant KO. 3522, of date May 27, 1872, and introduced 
( 53 ) same evidence. It was admitted by defendant that  pIaintiff, 

by proper mesne conveyances, could connect itself with its 
grant introduced by it, and by plaintiff that  defendants had a proper 
paper title connecting them with their Grant No. 3522. 

The controversy, then, was strictly on the true location of defend- 
ant's grant and ~vhether same covered the land in dispute. The calls of 
said grant are as follows: "Beginning at a locus near the gap of the 
trail, between Johnston's and McManus', andi runs N. 45 E. 127 poles 
to a stake, then N. 80 E. 226 poles to  a stake; thence S. 10 W. 223 
poIes to  a stake; thence S. 80 W. 226 poles to a stake; thence N. 320 
poles to  the beginning." 

Defendant insisted that the beginning corner of their grant, the 
locus, was a t  a point marked "J" on the map, and so placed, the 
course and calls of the grant covered the land. 

Plaintiff contended that  the locus, or beginning corner of defendant's 
grant, was not at "J," but at a pojnt marked "0," a mile away or near 
that. 

On issue submitted the jury rendered the following verdict: 
"Have defendants located their grant (3522), and if so, a t  what 

point is the beginning corner?" Answer: "N." 
Judgment for plaintiff and defendants excepted and appealed. 
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J .  N .  Moody for plaintiff. 
Bryson & Black, A. W.  Horn, and R .  C. Phillips for defendant. 

HOKE, J .  We have carefully examined the record and find no rea- 
son for disturbing the results of the trial. It was chiefly urged for 
error that  the court, on objection of plaintiff, excluded a disposition, 
offered by defendant, of William Williams taken in a former suit be- 
tween these parties other than Fred S. Johnston, the record of such suit 
having been first introduced, showing that  the cause involved prac- 
tically the same issue as that  now presented, and on proof ultra that  
the deponent was now 84 or 85 years of age, very feeble, and resident 
in the State of Tennessee. 

So far as the subject-matter of the two actions are concerned, and the 
identity of the issues involved, we incline t o  the opinion that  the dep- 
osition could have very well been received in evidence, in accord 
with the principle expressed and approved in the recent and well-con- 
sidered case of Hartis v. Electric Ry., 162 N.C. 236, opinion by As- 
sociate Justice Allen, a position that  should undoubtedly prevail in 
case the new party, Fred S. Johnston, has acquired and holds his 
interest in privity with the former action, a fact that  is very prob- 

ably true. Settee v. Electric Railway, 171 N.C. 440; Cooper 
( 54 ) v .  R. R., 170 N.C. 490; B q a n  v. Malloy, 90 N.C. 509. 

The exception, however, is not available t o  defendani on the 
present record, for the reason that i t  nowhere appears either that  the 
deposition was introduced on the former trial or that  i t  was sufficient- 
ly regular in the way of notice or otherwise t o  justify its admission, 
and, further, i t  is nowhere shown by suggestion or otherwise that the 
contents of the deposition were material to  the inquiry. Waiving the 
question of any irregularity of the deposition, as the objection was 
not made on that  ground, i t  has been uniformly held with us that, in 
order for the rejection of evidence to  constitute reversible error it 
must appear that  the proposed evidence was relevant and was reason- 
ably calculated to  have appreciable effect on the decision of the issue. 
Goins v. Training School, 169 N.C. 736. 

The objection to  the declarations of this deponent and other persons 
as to the placing of a disputed corner fails with the exclusion of the 
deposition. It appearing that  the declarant is now alive, his statements 
are not admissible as substantive evidence under the requirements for 
the reception of hearsay evidence of this character. They could only, 
therefore, be received in corroboration of his testimony, and this hav- 
ing been excluded,, the exception is disallowed. We do not understand 
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that the learned and careful counsel insist on this objection if the dep- 
osition has been properly excluded. 

Defendants, further, object to the exclusion of two questions on gen- 
eral reputation, as follows: 

a. "Is there a general reputation in that country as to what trart  of 
land covers the sawmill branch country?" 

land the locus  at^ is the corner of?" 
We have repeatedly held that  declarations and common reputation, 

under some circumstances, are competent in this State on questions of 
private boundary. Sullivan v. Blount, 165 N.C. 7; Lamb 71. Copeland, 
158 N.C. 136; Bland v. Reasley, 140 N.C. 628; Hemphill v. Hemphill, 
138 N.C. 504; Yow v. Hamilton, 136 N.C. 357. 

The conditions for the reception of such evidence of either kind 
are given in Lamb u. Copeland, supra, as follows: "Parol evidence of 
declarations as to the placing of the corner of private lands of which 
the title is in dispute is allowed when made ante litem motam by a 
declarant who was disinterested a t  the time and dead a t  the time of 
the trial; and in such case the lapse of time is not always controlling. 

"Parol cvidence of common reputation as to the placing of a corner 
on the question of private boundary is also admissible in this State 
when the same is shown to have existed from a remote period 
and direct evidence of its origin is not likely t o  be procurable. ( 55 ) 
Such reputation must always be shown to have existed ante 
litem motam, and should attach itself to some monument of boundary, 
or natural object, or be fortified by testimony of occupation and ac- 
quiescence tending t o  give the land some definite and fixed location." 

In  further elucidation of the requirement that  evidence of common 
reputation must give itself some fixed and definite placing, the Court, 
in Bland v. Beasley, supra, a t  p. 632, quotes from Mendenhall V .  f i s -  
sels, 20 N.C. 43, as follows: 

"In a country recently and of course thinly settled, and where the 
inonuments of boundary are neither so extensively known nor so per- 
manent in their nature as in the country of our ancestors, we have 
from necessity departed somewhat from the English rule as to  tradi- 
tionary cvidence. We receive it  in regard to private boundaries, but 
we require that  i t  should either have something more definite t o  which 
it can adhere, or that  i t  should be supported by proof of eorrespond- 
ing enjoyment and acquiescence. A tree, line, or water course may be 
shown to  have been pointed out by persons of a bygone generation 
its the true line or water course called for in an old deed or grant. A 
field, house, meadow, or wood may be shown to have been reputed 



GO IN THE SUPREME COURT. [I75 

the property of a particular man or family, and to havr hcen claim- 
ed, enjoyed, and occupied as such. But a inere report, unfortified by 
evidence of enjoyment or acquiescence, that a man's paper-title covers 
certain territory is too slight and unsatisfactory to warrant a rational 
and conscientious person in making i t  the basis of a decision affecting 
important rights of his fellow men, and therefore, as far as we are 
advised, has ncver been received as competent testimony." 

Applying these principles, if i t  be conceded that these questions suf- 
ficiently comply with thc requirement that the common reputation 
sought for should fix itsclf on some definite placing, they altogether 
fail a s  to the additional requirement that such reputation, to be ad- 
missible, must be shown to have had its origin a t  a remote period or 
that i t  arose even ante litem motnnz; this last being always essential. 

Again, i t  was objected that the witness Crisp, testifying for plaintiff, 
was allowed to give the declarations of Frank Cooper, deceased, as to 
the location of the McManus placc and the ,Johnston placc and as to 
the location of the trail bctwecn thc Johnston and McManus places, his 
answer tending to support plaintiff's position that  thc beginning corner 
of defendant's grant was a t  "0," etc., and did not cover the Band in dis- 
pute. All thc conditions rcquired by the authorities for the reception 
of such evidence were present hcre. This trail being a locative call in 
defendant's grant, it appeared that the dteclarant was dead, disinterest- 

ed, and that his declarations were made ante litem motam and, 
( 56 ) as shown in Lamb's case, supra, this being the relevant declara- 

tion of a deceased witness as to thc location of a specified call 
of the grant; the lapse of time is not, as in case of conmon reputation, 
always considered controlling. 

So far  as we can see, the remaining exceptions are without merit, and 
on the record, we are of opinion that the judgment below should be 
affirmed~ 

No error. 

Cited: T n p p  v. Little, 186 N.C. 218. 
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I H. A. MILLARD v. J. L. SMAIVHERS. 

I (Filed 22 December, 1917.) 

I 1. Boundaries--Deeds and Conveyances-IntentInterpretation-Eject- 
ment. 

The intent of the parties in a deed to land as  to its boundaries, as  
expressed in the entire instrument, should be given effect, and in ascer- 
taining such intent, that which is definite and specific shall prevail 
over that which is uncertain, and in case of conflicting descriptions 
that cannot be reconciled, the courts will adopt that construction which 
best comports with the manifest intention of the parties and the sur- 
rounding circumstances of the case a t  the time the instrument was 
executed. 

I 27 SameCalls--Straight Lines. 
None of the calls in a deed to lands shall be disregarded when they 

a n  be fulfilled by any reasonable way of running the lines, and this 
requirement will be defeated only when it is necessary to give effect 
to the intention of the parties as  expressed in the instrument, justify- 
ing, in proper instances, a departure from a straight line called for 
between two established calls and requiring a t  times the running of 
two or more lines instead of one. 

1 3. Same-Fixed C o r n e r e L i n e  Deflected. 
When the call in a deed to lands is along a recognized line to a known 

or established corner, and the line does not go to such corner, the 
usual rule of location is to run the line of the description as  far a s  it 
will go, or to the nearest point to the corner called for and thence a 
direct line to the corner. 

I 4. Deeds and Conveyances-Tenants in Common-Plats-Interpretation- 
Intent. 

Where lands are divided by tenants in common, according to a sur- 
vey, by executing deeds for the separate parcels, referring to each 
other and also to a common plat, accordingly made, for a more par- 
ticular description of the property, such deeds should be construed 
together and with the plat referred to, in ascertaining the intent and 
meaning of the parties. 

5. Same - Boundaries -Fixed Corners -Buildings - Deflected Lines - 
Ejectment. 

Where the location of the true divisional line between adjoining city 
lots is in dispute b e t ~ e e n  parties who formerly held the lands in com- 
mon and i t  appears that they have interchanged deeds to their respec- 
tive lots, according to a plat made by a surveyor for this purpose, and 
have referred ta this plat in the deeds, for boundaries, etc., and that 
on the plaintiff's lot was a brick building mentioned in his deed which 
ran back from the street 100 feet of the given distance of 110 feet, 
and admitted corner being the corner of this building on the street, 
and there is nothing on the face of the deeds which gives or purports 
to give the width of the plaintiff's lot in the rear, or  deflnite direction 
of the line, but the plat referred to places the further point as  16 feet 
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from an alley which would cut off 3 feet from the corner of the build- 
ing in the rear; Held, the building is considered as a part of the land 
conveyed, and the line in question should be run from the recognized 
corner at  the street, taking the line of the building to the nearest point 
opposite the rear corner, according to the plat, 16 feet from the alley, 
and thence directly to the rear corner. 

ACTION OF EJECTMENT, tried before Shaw, J., and a jury a t  April- 
May Term, 1917, of BUNCOMBE. 

( 57 ) On the trial i t  appeared that the six children, devisees and 
heirs a t  law of James Thomas, deceased, owned a certain busi- 

ness block in the city of Asheville, bounded on the north by Walnut 
Street and on the east by North Main Street (now called Broadway), 
and desiring to make partition of same by deeds, inter partes, had 
the lot surveyed and platted by B. M. Lee, an official surveyor for 
the city, and interchanged deeds for the separatc parcels of date 28 
December, 1897, and thereafter said heirs entered into the enjoyment 
of their respective portions and they and their grantees have since 
so occupied and possessed, the same. That  the plat in question re- 
ferred to in each and all of the deeds "for a more particular descrip- 
tion of the property," is set forth in the record, as follows: 

That  the lot on said plat designated as Lot E was assigned and 
conveyed t o  Mrs. Carlisle, one of the tenants in common, and has 
since been acquired by plaintiff; that designated on the plat as Lot 
D was assigned and conveyed to Mrs. Currie, another of the heirs at  
law, and a t  the time of partition had there was a brick store on Lot 
D filling the frontage on Main Street and running back 100 feet of 
the 110 feet depth of the lot, and that this store has, since partition, 
been continuously occupied and owned by Mrs. Currie and those claim- 
ing under her; that the description of Lot E appearing in the pa&- 
tion deeds is as follows: 

"That certain lot of land with a small frame store thereon situated 
on the western side of Main Street, south of Walnut Street, designated 
as Lot 'E' on B. M. Lee's plat of the Thomas property, dated 26 No- 
vember 1897, attached to and recorded with a certain deed of even 
date herewith from said William D. Thomas and also to said Gabrielle 
T. Pearson; said lot commencing on the western line of Main Street 
eighty-one 5-10 feet (81.5) south of Walnut Street, running thence 

southwardly along the western linc of Main Street and front- 
( 58 ) ing thereon seventeen 67-100 (17.67) feet and running back 

between lines almost parallel, slightly oblique to Main Street, 
and along the southern line of an alley between lots 'E' and 'F' one 
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hundred andl ten feet (110) to an open court in the rear as shown by 
said plat, t o  which reference is hereby especially made for a more 
particular description of said lot." 

That the description of Lot D as it  appears in the partition deed 
is as follows: "A certain lot of land with a brick store thereon, now 
designated a t  No. 34, North Main Street, situated on the western side 
of Main Street, south of Walnut Street, said lot commencing a t  a point 
in the western line of Main Street 99.17 feet south of Walnut Street, 
running thence southwestwardly along the southern line of Main 
Street and fronting thereon twenty-five feet and running back be- 
tween parallel lines slightly oblique to  Main Street, one hundred 
and ten leet to an open court in the rear, being designated as Lot 
'D' on the plat made by B. M. Lee, dated 26 November 1897, attached 
t o  and to be recorded with a certain deed of even date herewith 
from said W. D. Thomas, et  al., t o  said Gabrielle T. Pearson, to 
which plat reference is liereby specifically made for a more particu- 
lar description of said lot." 

The plat in question disclosed that Lot E was ,just south of an alley 
and purported to  have a frontage on Main Street of 17.67 feet and on 
an open court in the rear of 16 feet, and there was no dispute between 
the parties as t o  the corners or frontage on Main Street, the dispute 
arising as to the correct location of the divisional line from the Main 
Street corner back t o  proper corner on the open court on the rear of 
the property. 

Plaintiff having acquired the title t o  Lot E, ascertained that  by 
r ~ n n i n g ~ t h e  divisional line straight from his corner on Main Street 
to a point 16 feet from the alley, the rear portion of defendant's 
store was 3 feet and 8 inches over such line, and for this he brings 
suit. 

On denial of plaintiff's claim, the following verdict was rendered: 
1. I s  the plaintiff the owner of the land1 described in the complaint? 

Answer: ('Yes, all of i t  excepting that  part of i t  covered by the brick 
store claimed by the defendant and indicated on the plat attached 
marked 'Exhibit X-Y. The Court's Plat. Thos. ,J. Shaw, Judge,' by 
the small letters a, b, and c." 

2. I s  the defendant in the wrongful possession of said lands or any 
portion thereof Answer: "No." 

3. What damage, if any, is the plaintiff entitled to  recover of the 
defendiant, Answer: "Nothing." 

The Court being of opinion that, if the jury believed the evidence, 
the issues should be so answered. There was judgment according to 
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the verdict, and plaintiff excepted and appealed, assigning for 
( 59 ) error that he should recover all of the lot t o  the line contended 

for by him, running straight to a point 16 feet south of the 
alley, and defendant appealed,, assigning for error that he should be 
held to  own all of the store and all of the open court back of the 
store and which would be covered by an extension of the store line 
to the rear of the lot. 
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Merrimon, Adams & Johnston for plaintiff. 
George H. Smathers far defendant. 

HOKE, J. These deeds, executed by the parties a t  the same 
time and for a common purpose, referring to  each other and ( 60 ) 
also to a common plat for a more particular description of 
the property, should be construed together in ascertaining the in- 
tent and meaning of the parties as expressed in the instruments and 
the plat annexed thereto. Gudger v. White, 141 N.C. 507. 

Considering the case in that aspect and recurring to certain recog- 
nized principles in our law of boundary, i t  has been held: 

1. "That the intent of the parties as expressed in the entire instru- 
ment must be supported and, in ascertaining such intent, that which 
is definite and specific shall prevail over that which is uncertain, and, 
in case of conflicting descriptions that cannot be reconciled, the courts 
will adopt that construction which best comports with the manifest 
intention of the parties and the surrounding circumstances of the case 
a t  the time the instruments are executed." Ferguson v. Twisdale, 
337 N.C. 414; ShafJer v. Hahn, 111 N.C. 1 ;  Campbell v. McArthur, 
9 N.C. 33. 

2. That  none of the calls of the deed shall be disregarded when they 
can be fulfilled by any reasonable way of running the lines, which 
will be defeated only when necessary to give effect to the intent 
of the parties as expressed in the instrument. Power Co. v. Savage, 
170 N.C. 625-629; Bowen v. Lumber Co., 153 N.C. 366; Clark v. 
Wagner, 76 N.C. 463; Long v. Long, 73 N.C. 370. A position that has 
been, not infrequently, extended to justify a departure from a straight 
line between two established points  and^, a t  times, requiring that 
two or more lines be run instead of one. 

3. That  when a call of the deed is along a recognized line to a 
known or established corner and the line does not go to such corner, 
the usual rule of location is to run the line of the description as far  
as i t  will go or t o  the nearest point t o  the corner called for, and thence 
a direct line to the corner. Boyden v. Hagaman, 169 N.C. 199; Shultx 
v. Young, 25 N.C. 385. 

Considering the record in view of these principles, i t  will appear that  
there has been no reversible error committed in any way the present 
case has been determined andl certainly none that  gives the plaintiff 
any just ground of complaint. A devise or deed for a house or store 
has been held to pass the land on which the same is situate, and such 
a building is frequently regarded as a monument of boundary suf- 
ficient at times to control course and distance. Wise v. Burton, 73 
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Cal., 166-170; Bacon v. Bowdoin, 39 Mass., 401; Common Council 
v. State, 5 Ind., 334; McMillan v. Solomon, 42 A h ,  654; 2 

( 61 ) Dwelin on Deeds, sec. 863. And, from a perusal of the deeds 
and plat and facts in evidence, it is perfectly manifest that i t  

was t,he intent and meaning of these parties, as expressed in the in- 
struments, that the holder of Lot D should have the store that was 
situate thereon;' a substantial brick building, then erected, occupied 
as s business site before and since without let or hindermce, i t  
would require very specific and definite description ultra to justify 
an interpretation that would require the parties engaged in s division 
of this property for their mutual advantage to shave off three feet and 
eight inches from the rear of the store and give i t  to the holder of 
the adjoining lot, and so far from having any sufficient description for 
such purpose appearing in the deeds or plat, the language of the in- 
strument directly appertaining to the divisional line between the 
lots is very indefinite. In that of plaintiff the call is from the re- 
cognized corner on Main Street "back between lines almost parallel, 
slightly oblique, to Main Street and along the southern aide of an 
alley between Lots E and F, 110 feet to an open court in the rear, 
as shown by the plat." And that of d~efendant: "From the corners on 
Main Street back between parallel lines, slightly oblique, to Main 
Street, 110 feet to an open court in the rear, designated as h t  D 
on the plat." 

It will be noted that the course of the divisional lines is not given, 
and there is nothing on the face of the deeds themselves which gives 
or purports to give the width of plaintiff's lot a t  the rear. The plat, 
however, "which, as shown in above copy, has become very much 
blurred and indistinct from time and use," gives this rear width as 
16 feet. True, the surveyor testified that he did not meamre this, 
and only put it diown from an estimate by taking off other distances 
called for, but, taking the plat as affording data for the description, 
the certain definite calls of these deeds and plat by which this division- 
al line should be determined are the store, as far as  it extends, and 
the next established point is the point in the rear 16 feet from the 
alley, lying north of the plaintiff's lot. Taking these two calls as the 
more definite data andl applying the rules heretofore stated, the di- 
visional line in question should properly run: Beginning a t  the recog- 
nized corner on Main Street, run the line of the Brick store building 
to the nearest point opposite the rear corner, 16 feet from the alley 
and thence directly to the rear corner. 

This is in accordance with the ruling of his Honor below, and, in 
our opinion, his decision should be affirmed in both appeda. 
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There is nothing in either Loan Association v. Bethel, 120 N.C. 344, 
or in Davidson v. Arledge, 88 N.C. 326, that  in any way conflicts with 
these positions. I n  both of these cases, there was a full, accurate de- 
scription of the boundaries, by course and distance, in the one case, 
and by this record a reference to the lot as designated on the plat of 
the town in which a full description appeared, and i t  was held 
that these being the more definite descriptions, the same should ( 62 ) 
prevail. There is decided intimation in the Arledge case that 
but for the very definite and particular description referred to, the 
boundaries of the lot, as determined by actual use and occupation, 
should be adopted. As we have endeavored to show, in reference to 
the divisional line, the description is not specific and these other 
and more definite data have been followed. 

There is no error in either appeal, and the judgment of the lower 
court is affirmed. 

No error. 

Cited: Brown v. Smathers, 188 N.C. 176; Martin v. Bundy, 212 N.C. 

CITIZENS BANK v. MURRAY 

(Filed 22 December, 1917. 

ET AL. 

) 

1. WIU-Estate-Contingent Remainders-Intent. 
' Where an  estate by will is limited over on a contingency and no time 
ia fixed for the contingency to occur, the time of the testator's death 
will be adopted unless a contrary intent appears from the terms of 
the will, etc. 

2. Same--EventFirs t  Taker. 
Where an estate by will is limited over on the "death of the first 

taker without issue," these words, without more, will be given their 
primary and natural significance and effect the estate with a contin- 
gency during the entire life of the first taker, unless there be a con- 
trary intent appearing from a proper interpretation of the instrument. 

8. game--Interpretation. 
Both of the positions are subject to the controlling principle that the 

intent of the testator, as expressed by the terms of the will, must be 
given effect unless in violation of law; and when i t  appears from a 
perusal of the will and the circumstances relevant to its proper inter- 
pretation, that a different time was intended, such time must always 
prevail. ' 
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4. Wills - Ambig~Ly-Intqrettttion-TntententEStates-Earl J Vesthg-- 
Object of Testator's Bounty. 

Where ambiguity occurs in  the terms of a will, permitting construc- 
tion, the courts, in i ts  interpretation, will favor that  which makes for 
the early vesting of estates, and the  first taker i s  ordinarily to be con- 
sidered a s  the primary object of the testator's bounty. 

5. Same--Contingent Remainders. - 

A testator leaving a will disposing of a large estate i n  real and per- 
sonal property, chiefly the latter, and with large lumber interests, after 
bequeathing certain legacies to others, enjoined upon his son, his only 
child, to help his executor in the management of the property and 
stated that he, t o  whom the rest of the property was devised and be- 
queathed, would "naturally fall  heir to everything outside of the an- 
nuities, and should he  not marry or even marry and have no issue, 
then one-half of what he is worth goes to  the three children of M. in  
fee"; HcZd, the son was the primary object of the testator's bounty, 
and, under the circumstances, the event to  determine his absolute 
ownership of the property was that  of his marriage and having living 
child or children thereof. Ruchanan v. Bz~chanafi, 99 N.C. 308, cited 
and distinguished. 

CIVIL ACTION to obtain construction of a will, hcard before Lane, J., 
a t  April Term, 1917, of BUNCOMBE. 

On the hearing i t  was made to appear that  George A. Mur- 
( 63 ) ray had died resident in said county, leaving a last will and 

testament composed of an original and two codicils thereto, 
disposing of a large estate consisting of rcal and personal property, 
chiefly the latter, and appointing plaintiff bank executor. Certain con- 
troversies having arisen as to the meaning of said will and codicils, 
the present proceedings were instituted to obtain an authoritative eon- 
struetion of same, all of the parties in interest having been made de- 
fendants. 

The said will made provision for the payment of various legacies 
and annuities, among others, one of $10,000 to W. H. Murray, his son 
and heir, and, an annuity of $600 per annum for his life. Another 
legacy of $1,000 is given to his brother, J. B. Murrell, of Rogersville, 
Tenn., and othcrs of $2,000 each to the three children of said brother, 
to be paid after the death of the testator's sister, and an annuity of 
$300 for life after the death of an aunt, Mrs. Hutchinson. Having 
made these preliminary bequests and others, as stated, on matters 
more directly relevant, the will and first codicil are as follows: 

"It is my will and desire that  upon the death of any of the an- 
nuitants hereinbefore mentioned, that  such annuities shall be paid to 
the surviving annuitants, except in those cascs where i t  has otherwise 
been hereinbefore provided. And upon the death of all the annuitants 
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then i t  is my will and desire that all my property shall go to my son, 
W. H. Murray, his heirs, executors or administrators. 

"It may be that after my estate is put in shape and after paying 
the above bequests that  the annuities can be increased, in which case 
all annuities are to be increased pro rata accordingly. 

"I prefer that my stock in the Citizens Bank and the Citizens Lum- 
ber Company be held intact by my executor, and that the dividend~s 
be collected and used in the payment of the above mentioned bequests 
and annuities as long as the same continue t o  pay good dividends. 

"It is my will and desire that J. E. Fulgham bc employed by my 
executor to cooperate with my son, W. H. Murray, in closing up my 
lumber business, and to aid my executor in the sale of my Wesser 
Creek lands in Swain County, N. C., and my timber lands at  Lone 
Star, 5. C., or any other timber or timber lands that I may own, 
and that  my son, W. H. Murray, and Mr. Fulgham shall be paid a 
reasonable compensation for their services in doing said work, or a t  
Icast that said Fulgham shall bc employed to aid in closing 
out said lumber business and in the sale of said timber and ( 64 ) 
timber lands so long as he and my said executor and my son, 
W. H. Murray, can agree. 

"As a part of my assets consist of notes secured by real estate, and 
as i t  will necessarily bc many years, on account of the numerous an- 
nuitants, before my estate can be wound up, i t  is my will and desire 
that my executor shall collect so much money as will be necessary to 
meet the payments of the bequests and annuities herein provided for 
and shall sell andl dispose of my real estate and personal property 
as i t  may deem advisablc to do so, and after paying the bequcsts and 
annuities aforesaid then reinvest the funds by taking notes sccured 
by real estate or discount good notes secured by real estate worth 
double the amount of the loan, or invest the same in unquestionably 
good interest-paying bonds or other good securities, but the loans 
or paper sccured by deed in trust on good real estate as above are 
preferred. I request my son, W. H. Murray, and enjoin upon him the 
duty of cooperating with my executor in looking after and preserv- 
ing my estate, which ultimately goes to  him and his heirs aftcr the 
falling in of the annuities, and to see that the provisions of my will 
arc fully carried out. 

"I hereby nominate, constitute, and appoint the Citizen's Bank of 
Asheville, N. C., as executor of this my last will and testament, here- 
by revoking all former wills and testaments. 

"Codicil to  my last will now in my private box a t  Citizen's Bank- 
copy in right-hand drawer of my desk in envelope marked Mrs. A. M. 
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Ross. In  the above mentioned will Veda Merrimon McFatridge, 122 
W. 30th St., Indianapolis, was made an heir to the extent of $240 per 
year-$20 per month-I wish to increase that to $30 or $360 per year, 
to  be paid to her her natural life. 

'Wy son Will naturally falls heir t o  everything outside of the an- 
nuities-should he not marry-or even marry and have no issue, then 
one-half of what he is worth goes to the three children of J. B. Mur- 
re11 in fee. 

"The household furniture is to be divided between my sister, Mrs. 
Ross, and Will Murray, my son, a,nd especially is the matter of Ieav- 
ing to and for my sister's use any and sufficient funds to keep her in 
comfort and plenty the rest of her life, the estate which is w e t h  near 
one hundred thousand dollars, shoulclr be ample for all these. 

"The one thousand paid-up insurance policy in New York Life 
shall go to my brother, J. R. Murrell, in addition to the other thousand 
left him, and my old Aunt Nattie JS. must never want for anything. 

"I want the people mentioned to get the benefit of the money, and I 
ask and request Will Murray to carry out and see carried out to the 

best of his ability my wishes. 
( 65 ) "Get J. E. Fulgham to  help close out lumber and timber 

business; he should be paid well for this." 
The second codicil is in no way material t o  the enquiry. 
It was further made to appear that, since the death of G. A. Murray, 

his son and heir has married and had issue born alive of said marriage, 
which issue is still living. 

Upon this statement,, one and chief of the questions presented is 
whether, under the second clause of the codicil, the interest bequeathed 
and devised1 to W. H. Murray became absolute on his marriage and the 
birth of issue, or is same affected with a contingency in favor of the 
children of J. R. Murrell as t o  one-half of the estate until the decease 
of W. 13. Murray, the first taker, without issue surviving. The court 
being of the opinion that the estate of W. H. Murray, on his marriage 
and birth of issue, became absolute, entered judgment so construing 
t'he will, and the children of J. R. Murrell, nephews and nieces of the 
teetator, excepted and appealed. 

J .  11. Murphey and Garland A. Thomasson for appellants. 
R. M .  Tt7ells and J.  R. Swain for W. H. Murray, appellee. 

WOKE, J., after stating the case: From the facts stated in the record 
and on the argument, i t  appears that all matters of controvemy grow- 
ing out of the will of the testator have been satisfactorily adjusted 
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except .the one question whether, under the codicil and the facb  and 
circumstcances properly relevant to its construction, the estate of W. 
H. Murray became absolute on his marriage and the birth of issue 
of the marriage, which issue is still living. 

Subject to the position that the intent and purpose of the testator, 
as expression in his will, shall always prevail exccpt when the same 
is in violation of law, it is a recognized rule of interpretation with us 
that when an estate by will is limited over on a contingency and no 
time is fixed for the contingency to occur, the time of the testator's 
death wiI1 be adopted, unless i t  appears from the terms of the will 
that  some intervening time is indicated between such death and that 
of the first taker. Bank v. Johnson, 168 N.C. 304; Dunn v. Hines, 164 
N.C. 113; Galloumy v. Carter, 100 N.C. 111; Price v. Johnston, 90 
N.C. 593 ; Vass v. Freeman, 56 N.C. 221 ; Cox v. Hall, 17 N.C. 121. 

Our decisions further hold that in case of ambiguit,~ in the terms 
of the will, permitting construction, the courts will favor the inter- 
pretation which makes for the early vesting of estates and that the 
first taker is ordinarily to be considered as the primary objert, of the 
testator's bounty, a position more insistent when such first taker is 
his child and heir a t  law. These rules are very convincingly stated by 
Associate Justice Walker in the recent case of Dunn v. Hines, 
supra, ra case very similar to the one before us, and this and ( 56 ) 
others of like import are in support of his Honor's ruling that, 
under the terms of the codicil, the estate of W. 13. Murray, the only 
chiid and heir a t  law of the testator and the chief beneficiary of his 
will, became absolute on his marriage and the birth of living issue. 

True, as defendant contends, i t  has been held that the courbs may 
supply words in a will when its terms are ambiguous and the context 
and the facts and circumstances relevant to its interpretation show 
that  this was the testator's meaning and purpose, the casc cited by 
appellant, Rlum v. Gillett, 208 Ill., 473, being in illustration of the 
principle. 

It is true also that i t  is now held with us that where by will an es- 
tate is limited over on the contingency of a dying without issue, the 
contingency will usually be given its natural meaning and affect the 
estate till the time of the death of the first taker. Sec Buchnmn. v. 
Buchamn, 99 N.C. 308, and many other cases. But neither position 
can be allowed to prevail in the present case, where the testator has 
in express terms willed that the half of the estate shall go over in 
case his son fails t o  marry and, havc issue, thus fixing the marriage 
and birth of issue as the time when the son's estate shall become 
absolute. To uphold the contruction insisted on by appellants, i t  would 
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be necessary to add the words "which issue shall survive him." Not 
only do these words not appear in the will, but there is nothing any- 
where in it to  indicate that the testator had any such desire or purpose. 
On the contrary, the will throughout shows an effectionate confidence 
in his son and his desire and intent that he should be the chief bene- 
ficiary of his bounty. The very clause in question begins with the 
statement: "That my son will naturally fall heir to everything out- 
side of the annuities." And, while he might naturally be willing to 
affect the half of the estate with a contingency in favor of his broth- 
er's children while his son was single, it is entirely unreasonable to 
suppose, in the face of this will, that  when his son married and had 
the responsibility of a wife and children, that it was the testator's 
intent to hamper half of his estate with a condition of this character 
till his death. I t  is not so expressed in the will, and there is nothing 
in the record to justify the Court in adding to the codicil the words 
required to effect such a purpose. 

We regard the case of Dzmn v. Hines as diecisive of the present ap- 
peal, and the judgment of him Honor below must be affirmed. 

Affirmed. 

Cited: S.C. 528; Sharpe v. Brown, 177 N.C. 297; Goode v. Hearne, 
180 N.C. 477; Williams v. Hicks, 182 N.C. 113; Dupree v. Daught- 
ridge, 188 N.C. 196; Westfeldt v. Reynolds, 191 N.C. 806; Yarn Co. 
v. Dewstoe, 192 N.C. 124; Walker v. Trollinger, 192 N.C. 748; Paul 
v. Paul, 199 N.C. 524; Weill v. Weill, 212 N.C. 766; Rigsbee v. Rigs- 
bee, 215 N.C. 759; Trust Company v. Miller, 223 N.C. 4; Hmse  v. 
House, 231 N.C. 220. 

P. A. WIGGINS v. R. ROGERS. 

(Filed 22 November, 1917.) 

1. Boundaries-Surveyf+-Evidence. 
Evidence that  the parties had for many years before the action 

recognized a line between their adjoining lands, made by a surveyor, 
a s  the t rue line thereof, is competent a s  to  the location of the t rue 
line in dispute, and its exclusion is rerersible error. 

2. Evidence -Boundaries - Public Records - Copies - Notations-State 
Lands-Official Surveys. 

A duly certified copy made by the Secretary of State of records and 
maps of a n  official survey of lands formerly owned by the State, is 
competent evidence in an action involving the dividing line of adjoin- 
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ing lands, when relevant, but i t  must be confined to the contents of 
the records and maps themselves, a s  they therein appear; and nota- 
tions thereon based on the returns of the surveyor, a s  to  the date of 
survey, does fall  within the meaning of the  law, and should be ex- 
eluded. 

CIVIL ACTION, tried a t  September Term, 1917, of GRAHAM. 
The action was brought to recover a parcel of land the own- 

ership of which depended on the true location of the dividing ( 67 ) 
line between the parties who were adjoining proprietors. The 
jury returned a verdict for the defendant, and plaintiff appealed from 
the judgment entered thereon. 

Hryson & Black and R. L. Phillips for plaintiff. 
J. N. Moody and T. M. Jenkins for defendant. 

WALKER, J .  The cxceptions were all taken to the admission or ex- 
clusion of evidence. It will be necessary to consider only two or three 
of them. 
1. Plaintiff proposed to show that the line had been run some years 

before the time of the trial by Posey Hyde, and that the respective 
owners had recognized i t  as the line of division between them for 
many years. This evidence was excluded by the Court, but we think 
it was competent, not to change the boundaries of the land (David- 
son v. Arledge, 97 N.C. 172), or, in other words, to show that the 
parties had orally agreed1 upon a line different from the true line, but 
as  some evidence to prove where was the true line. Haddock v. Learrj, 
148 N.C. 378; Ra~field v .  Hill, 163 N.C. 262, 267. It was also relevant 
to show the charactcr and extent of the possession of the parties. Fol- 
lowing this rule, as stated in these cases, we must hold that there was 
error in excluding the evidence. We do not think the evidence was ir- 
relevant, as claimed by the defendant, It may not prove very much, 
but i t  proves something which the jury should consider in this very 
close question as to boundary. The conduct of the parties with 
respect t o  a certain line, as being the dividing line between their ( 68 ) 
lands, is surely some proof of their true location. 

2. The defendant offered in evidence a map of "the Cherokee Coun- 
ty, North Carolina, survey." It was admitted that  this map was prop- 
erly certified from the office of the Secretary of State, and no objec- 
tion was taken to  the map itself, as being a correct copy. But defend- 
ant proposed to prove the date of the actual surveys of tracts number- 
ed 33 and 36, upon which the record of the surveys was based, by a 



IN THE SUPREME COURT. 

certificate of the date made by the Secretary of State t o  the effect 
that  the surveys were made in the year 1837, as "drawn from the 
returns of deputy surveyors by R. Deever, P. R. S., S. R." The map 
was competent evidencc, but a certificate as t o  the  date of a survey, 
which appears upon the returns of the surveyor or deputy surveyor, 
is not competent to  prove what was the date. The returns, if in his 
office, must themselves disclose their contents, and while the Secretary 
may certify to  copies of documents filed in his office, under the law 
he cannot certify, independently and apart from the writing, t o  mat- 
ter appearing on those papers. 

The objections t o  this kind of evidence was well stated by Justice 
Montgomery in S. 2). Champion, 116 N.C. 987, as follows: 'This  cer- 
tificate was offered as some evidencc to show that  the defendant was 
not worth as much as he justified for on 19 October, 3891. The de- 
fendant objected to  its introduction because i t  did not purport t o  be 
a copy of the tax rccord certified as required! by law to  be received 
in evidence. We think the objection was well taken and that  his 
Honor ought not to  liavc overruled it. Section 1342 of The Code pro- 
vides tha t  'Copies of all official bonds, writing, papers, or documents 
recorded or filed as records in any court or public oace shall be as 
competent evidence as the original whcn certified by the keeper of 
such records or writings under the seal of his office, when there is 
such seal, or  under his hand, when there is no such seal, unless the 
Court shall order the production of the original.' A copy is s tran- 
script of the original-a writing cxactly like another writing. The 
certificates uscd in evidencc did not purport to be s copy in this 
sense. If such statements, as this certificate, were allowed to be used 
as evidence in courts of law, as copies, there would be danger tha t  the 
interpretations and conclusions of the officers in charge of records 
would often be used in evidence instead of the exact words and figures 
of the original entries. The record is the evidence and must speak 
for itself, and the certificate of the register's office is only evidence 
of the correctness of the record." 

This power of an officer who is the keeper of certain publ~c records 
to certify copies is confined to a certification of their contents as they 

appear by the records themselves, and the records must, there- 
( 69 ) fore, be so certified, for he has no authority, under the law, to 

certify t o  thc substance of them, nor that  any particular fact, 
as s date, appears on them. The exercise of such an authority, which 
is not conferred( by the law, would be fraught with great danger. 

There are  other questions raised by the appeal which are worthy of 
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serious consideration, but as those we have considered must result in 
a new trial, we need proceed no further with the discussion. 

New trial. 

Cited: Woodard v. Ilarrell, 191 N.C. 198; Daniel v. Power Co., 
204 M.C. 277; Midgett v. Nelson, 212 N.C. 43. 

NAPOLEON B. BELK, BY HIS !CESTAMENTAILY GUARDIAN AND NEXT PBIEND, 

R. R. BELE, v. A. H. A. BELK. 

(Filed 22 December, 1917.) 

1. Doeds and  Conveyances-Registratio~~-Evidenc8-Presumption~Bur- 
d e n  of Froof-Statutes. 

The registration of a deed to lands, regular a s  to probate, is only pre- 
sumptive evidence of its due execution; and where i ts  validity a s  to 
execution is contested with supporting evidence, and the locu:zcs in quo 
claimed under a subsequently registered deed from the same grantor, 
the registration of the prior deed is only such evidence of i t s  due execu- 
tion a s  will take the case to the jury, with the burden of proof on the 
plaintiff alleging its invalidity and the presumption of it8 due execu- 
tion in his favor. 

2. Evidence-Impeachment. 
Questions asked for  the purpose of impeaching a witness o r  showing 

his bias a r e  more broadly admitted than substantive evidence, but when 
irrelevant and harmful they should b e  excluded. 

3. A p p l  and Error-FavorabIe Error. 
Appellant cannot complain of errors, if any, made by the trial judge 

in his favor in  the charge to  the jury. 

4. Deeds a n d  Conveyances - Fraud-Executioll-Evide~~ce-Tax Lists-- 
Impecunious Grantee. 

Evidence of the impecunious condition of the grantee in a deed to 
lands, and that, therefore, he had no money to pay the recited consider- 
ation, I s  properly admitted with other evidence a s  competent to show 
fraud in its execution, a s  also the tax lists tending to show that  the 
grantee did not own the lands. 

5. Evidence--Consistent Statement&Co~~~boration. 
Consistent previous statements of a witness are  competent in  cor- 

roboration of his testimony on the stand. 

6. Appeal a n d  E ~ o ~ - I s s u e s - A u s w e ~ H a m 1 e s s  Error. 
Where the answers by the jury to other issues renders immaterial the 
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submission of one of them, its submission mill be considered on appeal 
as harmless, if erroneous. 

BROWN, J., concurs in result. 

CIVIL ACTION, tried before Long, J., and a jury, a t  August Term, 
1917, of UNION. 

Plaintiff sued for the recovery of his interest in a tract of 
( 7 0 )  land containing 484 acres, alleged to have been conveyed by 

deed dated 4 January 1857, of Calvin Laney to plaintiff's 
mother, Parmelia J. Belk, and her children, namely, Napoleon B. 
Belk, Altha H. Belk, and Phredo R. Belk, as tenant's in common. 
This deed was probated and registered on 25 September 1880. On 15 
December 1865, Calvin Laneg conveyed by deed to the defendant 
A. H. A. Belk 207 acres of la id,  which included within its boundaries 
97 acres of the land before conveyed by him t o  Parmelia J. Belk and 
her children. This deed was registered in 1875. 

The defendant denied,, in his answer, that  Calvin Laney had ever 
cxecuted a deed for the 484 acres to  Parmelia J. Belk and her children, 
and averred that  the alleged deed under which plaintiff claimed an in- 
terest in the land was a forgery, or a t  least was never executed by 
Calvin Laney, and upon this allegation and1 denial the first issue was 
based. 

One of the principle questions relates t o  the burden of proof. The 
plaintiff contended that the probate and registration of the deed of 
1857 raised a presumption of its due execution, which cast the bur- 
den on the defcndant to show that  i t  was not so executed, or tha t  Cal- 
vin Laney's signature to it  is a forgery. The defendant contends that  
the burden of proof tlirougbout the trial was upon the plaintiff as the 
registration of the deed only made out a p?-ima facie case for the plain- 
tiff as t o  its execution and genuineness, but did not shift the burden 
to the defendant. 

The Court charged the jury a t  thc  outset tha t  the burden of proof 
was upon the plaintiff, and he must satisfy them by the greater weight 
of the evidence that  the deed was executed as alleged, but that  when he 
introduced the deed of 1857 in evidlence and showed by the record that 
i t  was duly probated and registered, the law raised a presumption of its 
due execution on the day of its date and of the intention of the grantor 
to  transfer the title to  the grantees, "And you are instructed that  the 
burden of proof rests upon the defendant in that  state of the cage to  
satisfy you by the greater weight of the evidience that  the said deed was 
not executed and delivered by Calvin Laney, and unless the defendant 
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has so satisfied you by the greater weight of the evidence, you should 
answer the first issue 'Yes.' " 

The judge then recited the evidence bearing upon the question as to 
the execution of the deed, and then proceded as follows: "When the 
defendant alleges that the paper-writing is a forged instrument, the 
burden is upon him to  show i t  by the greater weight of the 
evidence. I have already told you that the burden is upon the ( 71 i 
plaintiff t o  make out his contention as to the paper and that 
this paper-writing was executed and delivered by Calvin Laney as and 
for his deed." The plaintiff excepted as to so much of the charge as 
placed the burden upon him, insisting that when i t  was shown that 
the deed had! been duly probated and registered the burden then feII 
upon the defendant to prove to the satisfaction of the jury by the 
greater weight of the evidence that i t  was not the deed of Calvin 
Laney, either because i t  was never executed by him or because i t  
was a forgery. The following verdict was returned by the jury: 

1. Did Calvin Laney execute and deliver the deed bearing date of 
4 January 1857, t,o Parmelia J .  Belk and others, as alleged in the 
complaint? Answer: "No." 

2. Did, the defendant A. H. A. Belk become a purchaser of the 207- 
acre tract for value and without notice of the deed dated 4 January 
1857, as  alleged in the answer? Answer: "Yes." 

3. Is any part of the land claimed by the defendants A. H. A. Belk 
and wife cmbraced in said deed, and if so, what part of said land,? 
Answer: ' 97  acres, as per plat." 

4. I s  the action of the plaintiff Napoleon B. Bclk barred by the 
statute of limitations? Answer: "No." 

Judgment for defendant, and plaintiff appealed. 

Stack & Parker for plaintiff. 
W. B. have, Frank Armfield and Redwine & Sikes for defendant. 

WALKER, J., after stating the case: We axe of opinion that the bur- 
den of proof, throughout the trial, was upon the plaintiff, and that the 
judge not only committed no error as against the plaintiff, but placed 
too great a burden upon the defendant in regard to  the execution of 
the deed, and of this the plaintiff cannot complain, as it was an error 
committed in his favor. It is true, as contended, by the plaintiff's 
counsel in their able and forceful argument, that the introduction of a 
deed which has been duly probated and registered is sufficient proof of 
it: execution and genuineness, a t  least prima facie, but we do not agree 
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that it raises such a presumption of law or of fact as to require the 
defendant to rebut it by a preponderance of the evidence. 

The registration of a deed is foundled upon and authorized only by a 
probate of the same taken according to the statute, and ex parte pro- 
ceeding, in which the execution of the particular deed in question is 
adjudged upon the acknowledgment of the grantor or the simple ex- 
amination of a witness, without the presence of interested parties. As 
i t  is not an adversary proceeding, the law does not attach to it the 

force and effect of a judgment rendered after all parties eon- 
( 72 ) cerned have been heard, or could have been heard if they de- 

sired to be, but only allows it to have the force of presumptive 
evidence as to the fact of the due execution in any contest as  to the 
latter. 

The force and effect of the registration of a deed has been said by 
this Court, in some cases, t o  be prima facie evidence of its due exacu- 
tion, and, in others, to be presumptive evidmcc of the fact. We are of 
the opinion that, owing to the nat,ure of a probate and registration, and 
having regard to the language of the statute with respect thereto, when 
a registered deed is introduced i t  raises such a presumption of its due 
cxecution, including in this term both signing and delivery, that, in the 
absence of any contest as to the execution of the deed, and where no 
evidence is introduced to assail it, the presumption thus raised a s  Lo its 
due execution will warrant the court in directing the jury to find in 
favor of the validity of the deed; but when its execution is denied and 
evidence is introduced which tends t o  show that i t  was not executed, 
the burden of proof is on the party claiming under the deed, but he is 
entitled to the full benefit of the presumption, as evidencc in his favor, 
and whether the opposing cvidcnce is sufficient to overcome this pre- 
sumption and to call for more evidence from the plaintiff, is a question 
for the jury, because they must pass upon the credibility of thc evi- 
dence and its weight. The burden of proof, sometimes ealled the bur- 
den of the issue, is upon the plaintiff, who alleges the existence of the 
fact, but who, however, in such a case, has the advantage of a pre- 
sumption in his favor. Justice Rufin, in Love v. Ilarbin, 87 N.G. 249, 
255 citing Carrier v. Nampton, 33 N.C. 307, said: "It is not intcnded 
to  say that  the fact of registration is conclusive as  to either the execu- 
tion or probate of the deed, but only prima facie evidence, and as 
the factum of the instrument may be disputed after its registration, 
so may the fact that i t  was ever admitted to probate, or that it was 
proved by a competent witness, as was done in Carrier v. Hampton, 
supra." It is held in Kelly v. Jackson, 6 Peters (U.S.) 622 (8 L. Ed., 
523), that prima facie evidence of a fact is such as, in judgment of 
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law, is mfficient t o  establish the fact and, if not rebutted, remains 
sufficient for the purpose. 

The presumption as t o  the due execution of a decd which arises from 
its registration, founded upon a probate, is itself but evidence which 
must be left to  the jury with proper instructions as t o  its effect in law 
as proof; but, after all, i t  is for the jury to say what weight i t  will 
attach to it when there is other evidence tending to contradict i t  and to  
show that the deed was not executed, and upon all of the evidence i t  is 
for them to say, with the burden resting upon the plaintiff and the ben- 
efit of the presumption allowed to hirn, whether the deed was 
executed. ( 73 ) 

O w  statute concerning the registration of deed reads as fol- 
lows: '"11 deeds, contracts, or leases, before registration, except those 
executed prior to 1 January 1870, shall be acknowledged by the grant- 
or, lessor, or the person executing the same, or their signatures proven 
by oath by one or more witnesses in the manner prescribed by law, 
and all deeds executed and registered according to law shall be valid 
and pass title and estate without livery of seizin, attornment, or other 
ceremony whatever." I t  will be seen, therefore, that by the statute 
dl deeds executed and registered according to law shall be valid, etc. 
This can mean nothing more or less than that the fact of execution is 
not concluded by the registration, but is left open to be found by the 
jury upon proof, and so we have determined in several cases. I f ,  
though, there is no proof except the registration, the court may in- 
struct that the deed is valid and passes the title, and that the jury 
should find accordingly. This was the evident purpose and intent of 
the statute, and,, in this respect, the ordinary rule as t o  the burden 
of proof when there is a prima fade or presumptive case would not 
apply. But if there is a denial of execution and evidence tending to 
show that the deed was not executed, the burden continues with the 
plaintiff throughout the case to prove the fact of execution, but he 
has the benefit and strength of the presumption raised by the statute 
in his favor. That the burden is upon him results from the fact that  
if he offeres no proof, being the actor in the case, he cannot recover; 
but when he introduces his registered deed as evidence of his title, 
he still has the burden, but with the adldcd advantage of the presump- 
tion that the deed was duly executed, which arises from the registra- 
tion. If there is no more evidence than the registered deed itself, i t  will 
entitle him to the recovery, if that depends solely upon the deed, be- 
cause of the words of the statute; but if there is a denial of the ex- 
ecution of the deed, and evid,ence to support it, the question as to the 



80 IN THE SUPREME COURT. [I75 

execution of the deed becomes an open one with the burden on the 
plaintiff but with the presumption of its due execution in his favor. 

We neod not attempt to  reconcile the expressions we find in the books 
in regard t o  this matter, if there is any conflict between them, as we 
believe that  the rule stated by us is the safest one, and the one to be 
fairly deduced from the words of the statute and the nature of the 
proof, for there is no good reason why, when the deed is probated and 
registered and is not assailed, i t  should not be considered as valid, nor 
why the burden should not rest upon the party claiming under the deed 
when the execution of i t  is denied and there is conflict in the evidence. 
The formal proof of the execution is taken before a judicial officer, 
and even though i t  be an ex parte proceeding, i t  must be that  some 
more weight should be allowed i t  than a mere prima facie case arising 

from oral evidence of facts, and that  i t  should stand for satis- 
( 74 ) factory and sufficient proof of execution if there be no contra- 

dicting evidence. The use of the word "executed" in the statute 
shows tha t  i t  was not intendcd to close the mouth of any one claiin- 
ing against the deed, but that whcn there is an issue as t o  the due 
execution of the deed i t  should be incumbent on the party claiming 
under i t  to  take the laboring oar and satisfy the jury of its execu- 
tion, but all through the issue he must have the benefit of the pre- 
sunlption growing out of the fact tha t  i t  has been formally probated 
and registered. There is no independent defense set up in the answer, 
such as fraud in the treaty, insanity, illegality of consideration, or 
other like matter, which would, of course, admit the formal execution 
of the deed,, but, instead, a general denial that  i t  was the deed of the 
alleged maker of it, or, in other words, a denial that  i t  was either 
signed or delivered by him. 

The learned judge who presided a t  the trial presented these views 
to the jury, and therc was no real conflict in the charge as contended 
by the plaintiff. If there was any error, i t  was favorable to  the appel- 
lants, as the defendant was required t o  show by the prepondlerance of 
the evidence that  the deed was not executed. 

There was some questions of evidence, but i t  will not be necessary 
t o  consider thcm in detail. All of them, presented by many exceptions, 
can be reduced to a very few in number if we disregard repetition. 

The objections to  questions asked P. R. Belk were properly overrul- 
ed, as i t  will be found1 upon an examination of the questions that  they 
tended t o  impeach him or to show tha t  he dealt with the property in 
question in a manner inconsistent with his present attitude toward 
this suit. We do not think that  thc evidence was irrelevant, but if so, 
as t o  tha t  which was not clearly competent i t  was harmless. There is 
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some latitude allowed on cross-examination, especially when a witness 
is being attacked or impeached to show his bias or his interest in the 
event of the action, or his lack of credibility, and we do not always 
scan i t  too closely when i t  is not substantive evidence. If we could 
see that  i t  is irrelevent and harmful, we would, of course, exclude it, 
but that  is not the case here, as this evidence is both relevant and 
competent. 

The same may be substantially said as t o  the examination of A. 
H. A. Belk. The testimony of this witness and that  of W. A. Eubanks 
concerning the charge of A. H. A. Belk against his brother P. R. Belk 
that  he had forged the deed was also relevant to the controversy. It 
was defendant's contention that the deed was not executed by Calvin 
Laney, but that  his name subscribed to the decd was forged by P. R. 
Belk. That  was the dispute between them. When P. R. Belk called his 
brother, A. H. A. Belk, a liar, and the latter sharply retorted "I never 
forged a deed!" i t  was the same as a direct charge that P. R. Belk 
had forged the decd, though made by implication. P. R. Belk 
could not well have misunderstood i t  as an accusation of the ( 75 ) 
forgery, and he was silent. When A. H. A. Belk said, "I never 
forged a d~eed," he meant that P. R. Belk had done so, and could have 
meant nothing else by his insinuation or intimation, but if the lan- 
guage was equivocal, i t  was for the jury to decide what was intended. 

The fact that Parmclia Belk was impecunious and had no money to 
pay for a deed reciting a consideration paid by her, was circumstance 
proper for the consideration of the jury upon the question of its execu- 
tion-not of great weight, it may be, but of some. 

The tax lists also werc some evidence that the parties did not own 
the land. I t  may be slight, but still not to such an extent as to be 
none a t  all. Austin v. King, 97 N.C. 342; Rufin V .  Overby, 105 N.C. 
78; Bemhardt v. Brown, 122 N.C. 590. It was competent to be weigh- 
ed with other evidtence. 

It is competent to show previous consistent statements of a witness 
to strengthen his credibility. Johnson v. Patterson, 9 N.C. 183; Jones 
v. Jones, 80 N.C. 246; Cuthbertson v. Austin, 152 N.C. 338; March v. 
Harrell, 46 N.C. 329; Bennett v. R. R., 120 N.C. 517. The court 
gave those of the requested instructions to which the defendant was 
entitled and the charge fully covered the case. 

Whether the second issue should have been submit-ted makes no dif- 
ference now, as the jury have found for the plaintiff upon the first 
issue. If there was no deed, i t  is immaterial whether the defendant 
purchased the land for value and without notice. If the plaintiff ac- 
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quired no title, i t  follows that the defendant did, as he had s deed 
for the land which has riot been assailed. 

In  discussing the burden of proof we may not have su5cientiy di- 
rected attention to the form of the issue, which is, Whether Calvin 
Laney had executed and delivered the deed, as alleged in the com- 
plaint. The burden of such issue is clearly upon the plaintiff. 

The cases of Renedict v. Jones, 129 N.C. 470; Smithwick at. Moore, 
145 N.C. 110, are cited as deciding that the burden of proof as to the 
nonexecution of the deed, rests upon the defendant. The last case cited, 
Smithwick ZJ. Moore, is a direct authority in support of what we have 
said in this opinion. It was there held that the registration of the deed 
raised a presumption of its execution, and that there was no evidence in 
the case that rcbutkcd or impaired it. The question there was whether 
the plaintiff, who attacked the deed, had offered any evidence that i t  
mas not executed. There is nothing in that case which conflicts with 
our decision. The other case, Benedict v. Jones, supra, related to the 
privy examination of the wife, as from the following language of the 

Court will appear: "In order t o  rebut that  presumption she 
( 76 ) must show to thc ,jury by clear, strong, and convincing proof 

that she was not privatcly examined separate and apart from 
hcr husband touching her execution of the deed of trust according to  
law." The decision was based upon Laws of 1889, ch. 389 (Revisal, 
sec. 956). The decd of trust considered in that  case purported to have 
been duly executed by the wife with her privy examination and was 
dated 4 August 1891. The court simply held that if the probate of the 
deed, including the privy examination, was validly taken, it could 
not be invalidated for fraud, etc., unless the grantor or  p e m n  to 
whom the deed mas made participated in or had notice of this defect. 
But i t  is said that Lyerly v. Wheeler, 34 N.C. 290; M e a h 8  v. Co- 
zart, 76 N.C. 450; Kendrick v. Dellinger, 117 N.C. 492, cited and ap- 
proved in Fortune v. Hunt, 149 N.C. 358, 362, support plaintiff's con- 
tention. It will be found that in those cases the only question related 
to  the date of a deed. This appears from the following language used 
by Judge Peason in Tqerly v. Wheeler, supra a t  p. 291: "The defend- 
ant contended that  the date of the deed was no evidence that  i t  was 
executed on that day; and the plaintiff could not recover without 
proving that i t  was executed on the day i t  bore date. The court 
charged that  the date of the deed was prima facie evidence of the 
time of its execution. To this the defendant excepts, which is the only 
point, made in the case. There is no error. The date of the deed, or 
other writing, is prima facie evidence of the time of its exmution, 
upon the general principle that the acts of every person in t r~nssc t -  
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ing business are presumed to be consistent with truth, in the absence 
of my motive for falsehood." Similar language is used by Justice 
Bynum iiI Meadows v. Cozart, supra, with reference to the date of 
a deed, and Lyerly v. Wheeler, supra, is cited in approval of the 
principle. The same is substantially said by Justice Rufin in Love V .  

Harbin, supra, both as  t o  the execution of a deed and as to its pro- 
bate and registration. 

It is said in Kendrick v. Dellinger, supra, in the first sentence of the 
opinion, that "A deed is presumed to have been delivered a t  the time 
i t  bears d,ate, unless the contrary is satisfactorily shown," and for 
this statement Lyerly v. Wheeler, supra, and Meadows v. Cozart, supra, 
are cited. As we have shown, they are not authorities for the state- 
ment, as they only decide that "the date of a deed or other writing 
is +ma facie evidence of the time of its execution," per Bynum, J. ,  
in Meadows v. Coxart, supra. 

I n  recent years this Court has not given to a prima facie or pre- 
sumptive case the force and effect i t  formerly had, and has more 
propcrly and correctly treated i t  as furnishing evidence of the fact to 
be proved,. Where there is really no controversy as to the execution 
of the deed in question, or no evidence to support a denial of it, we 
go quite far enough when we allow the probate and registration 
of i t  to be sufficient proof, under the statute, of its validity; ( 77 f 
and when there is controversy and evidence to sustain a denial 
of its execution, we place the burden upon the party claiming under 
i t  of proving its due execution, but give him the benefit of the pre- 
sumpt,ion arising from its registration. The other rule which is con- 
tended for would reverse our decisions as to the burden of proof when 
there is a prima facie case, and, besides, would make i t  easy for 
fraud to be committed by registration and very difficult and perhaps 
impossible to overcome the presumption raised by the registration 
of a deed, the result being that titles to land in the State would be 
seriously threatened if not destroyed. We do not deny that a pre- 
sumption of regularity athaches to the proceedings of courts of record 
acting within their jurisdiction, but the presumption that public of- 
ficers have done their duty does not always supply proof of a sub- 
stantive fact. U. S. v. Ross, 92 U.S. 281, citing Best on Evidence, sec. 
300. 

The Legislature, by using the words "all deeds executed and regis- 
tered according to law shall be valid and, pass title and estates," etc., 
Revisal, sec. 979, evidently intended that the burden as to due execu- 
tion should be imposed upon the party claiming under the deed, when 
there is an issue joined in regard to i t  calling for proof. The case of 
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Lumber Go. v. Leonard, 145 N.C. 341, is like Benedict v. Jones, supra, 
and In i t  the privy examination of the wife was assailed, under the 
statute, for fraud. Besides, the wife alleged that she thought the in- 
s t r ~ m e n t  was a contract to convey timber and not land, which would 
call for a reformation of it. Odom v. Clark,  146 N.C. 550, did not in- 
volve the same question as the Leonard case, but was cited collater- 
ally and incidentally. The Court expressly says in the Odom case 
that  i t  is not like Lumbcr Co. v. Leonard, supra, and Harding v. 
Long, 103 N.C. 1, and only a preponderance of the evidence was re- 
quired. There is no attack on the probate of the deed in this case. It 
involves merely the construction of the statute, which clearly leaves 
the execution of the dccd open to proof, nor is there any attempt to 
reform an instrument as in Harding v. Long, supra. If clear, strong, 
and convincing proof is required, then the case of Love v. Harbin, 
supra, which has been approved in many cases, was not correctly 
decided, as there i t  was held that probate and registration are only 
prima facie evidence of the execution of a deed. Glenn v. Glenn, 169 
N.C. 729, was a suit for the reformation of a deed, the execution of 
which was admitted, and has no application whatever in this case, 
as this is not an action to reform or to set aside a deed, or R. pro- 
bate or registration, but the question is what is the legal effect, as 
proof, of the probate and registration upon an issue as t o  the execution 
of the deed-and that is all. The authorities cited and, just reviewed 
are not relevant. 

We have carefully examined the record, and no error ha~q been 
( 75 1 found. 

No error. 

BROWN, J., concuring in result: I think that the charge of the judge 
upon the burden of proof is strictly correct and in accord with the deci- 
sions of this Court. The probate of a deed with registration raises 
a presumption of execution and delivery which entitles plaintiff to  
a verdict unless defendant rebuts such presumption by evidence satis- 
factory to the jury. The burden of proof shifts when the probated 
and registered deed is introduced in evidence by the plaintiff, and 
then i t  rest on defendant to satisfy the jury that the ddeed in fact 
was never executed and delivered. The law gives to the probate and 
registration of a deed the "artificial weight" of a presumption, and 
whoever attacks such deed must assume the burden of overthrowing 
or rebutting such presumption. 

The probating of a deed is the solemn act of the law and imports 
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absolute verity. It is a judicial act by the officers duly appointed by 
law. 

This rule is laid down by Clark, C. J., with much clearness in 
Smithwick v. Moore, 145 N.C. 110, and up to now has been regarded 
and acted upon as the settled law of this State. 

In  Fortune v. Hunt, 149 N.C. 358, this Court said: "His Honor 
should have told the jury that the law presumes that  this deed, proved, 
registered, and offered, in evidence by defendants claiming under it, 
was executed and delivered at  the time i t  bears date unless the ron- 
trary be shown and the burden to show it rests on plaintiff." 

In  Benedict v. Jones, 129 N.C. 470, the Court went so far as to 
hold that the presumption of the correctness of the certificate of pro- 
bate must be overcome by "clear, strong, and convincing evidence." 
The same rule was laid down in Lumber Go. v. Leonard, 145 N.C. 
341, cited and approved, in Odonz v. Clark, 146 N.C. 550, by Mr. 
Justice Hoke. 

In  Glenn v. Glenn the same learned judge again cites and approves 
Leonard v. Lumber Co. and holds that this rule of evidence applies 
to  "written certificates of officers given and made in ihe course of 
duty." This rule is founded upon the protection which the law gives 
to land titles and the weighticst considerations of public policy re- 
quire that  it should not be weakened,. 

( 7 9 )  
The Chief Justice concurs in this opinion. 

Cited: S. v .  Bethea, I86 N.C. 24; Dellingel* v. Building Company, 
187 N.C. 850; Jones v. Coleman, 188 N.C. 632; Best v. Utley, 189 
N.C. 364; S. v. Love, 189 N.C. 771; 8. v. Buck, 191 N.C. 529; MeKay 
v. Bullard, 219 N.C. 595; Johnson v. Johnson, 229 N.C. 546; Bank 
v. Sherrill, 231 N.C. 732; Hall v. Fuyetteville, 248 N.C. 483. 
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AMERICAN NATIONAL BANK v. H. P. DEW ET AL 

(Filed 23 December, 1917.) 

1. Judgments-Pleadings-Demurrer-Estoppel. 
A judgment sustaining a demurrer to the pleadings upon the merits, 

while i t  stands unreversed, is conclusive as an estoppel in another 
action between the same parties upon the same subject-matter. 

5% Gorporations-Certificates of Stock-Pledgee--DefectHood Faith- 
Notice. 

Where a corporation has made out its certificate of stock, in p r o w  
form and property signed, to a certain named person, and permits him 
to use it in the open market as collateral security for a loan, the cor- 
poration is bound by the acts of such person as its agent, and the hold- 
er  who has taken the stock in good faith from him, without notice of 
any defect in the title of the pledgor, and for value, acquires a good 
title as against the corporation. 

3. SamsTrials-Questions for Jwy. 

Where a certificate of stock of a corporation appears upon its face 
to have been regularly issued to a certain named person, and is pledged 
by him to a bank as collateral security for a loan, the question of 
whether the pledgee received the shares with actual notice of any 
equity claimed by the corporation is one for the jury under the evi- 
dence and not m e  of law for the court. 

4. Estoppel - Corporations - Shares of Stock - Pledgce-hmgukwity of 
Issu-Notice. 

Where certificates of stock of a corporation appear to be regularly 
issued to a certain person, and they are by him pledged to another as 
collateral security for a loan, for value without notice of any irregu- 
hr i ty  in their issuance, the corporation is estopped, in paie, as against 
the innocent pledgee, from setting up that such shares had not been 
transferred on the books of the corporation. 

5. Corporations--Shares of Stock-Pledgee--Bills and No&Ex&zmion 
of PaymontConsideration. 

Where a bank renews a note of its customer upon consideratSon of 
the additional pledge of certificates of stock of a corporation, the ex- 
tension of time accordingly granted is a sufficient consideration to make 
the bank a purchaser for value and protect it, as against the corpora- 
tion, as an innocent holder of the certificate in due course, if it had 
no notice of any infirmity in the title of its pledgor. 

6. Same-Antecedent Dobt. 
Promised forbearance to enforce an antecedent debt and extend the 

time of payment in consideration of the debtor's pledging additional 
collateral security, which was given, is sufficient to constitute the 
pledgee a holder for value. As to whether the pledgee's actual promise 
of forbearance is necessary or whether his implied promise is wffi- 
eient, quaere. 
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7. Ck,pporations-Liquidation-Actions-Parties. 
A national bank in the course of liquidation may maintain an action 

to collect debts due i t  in  order t o  wind up its alfairs. 

CIVIL ACTION, tried a t  May Term, 1917, of NEW HANOVEB, 
before Bond, J. ( 80 1 

Plaintiff brought this action to  compel a transfer on its book6 
by the defendant United Dcvelopment Company of 25 shares of its 
stock purporting t o  have been issued by i t  t o  the defendant. I I .  P. 
Dew and which the plaintiff received from him, as a purchaser for 
value and without notice of any defect in his title to  the same, as 
collateral security t o  n note given by Dew for money borrowed from 
it. Other relief was prayed against 11. P.  Dew's codefendarmits. The 
followjng issues were submitted to  the jury: 

1. I s  the defendant H. P. Dew indebted to  the American National 
Bank in the sum of $1,750, with interest from 11 October 1912,  poll 

the note sued on this case? 
2. Was the stock referred to  of the United Development Company 

ever issued and delivered to  H. P. Dew or t o  any one for him? 
3. Was the plaintiff the owner as pledgee of Certificate No. 6, for 

25 shares of stock in the United Development Company? 
4. Did the plaintiff bank, in due course of business and without 

notice of any fraud,, if any existed, receive said certificate of stock 
a s  collateral security to  note given in renewal of unpaid balance on 
prior note, which prior note was originally given t o  said bank for 
money borrowed and in consideration of extension of time for pay- 
ment of said balance? 

5. Did the United Development Company wrongfully refuse t o  
transfer said stock on the books of said corporation? 

6. Was the real estate set forth in the complaint conveyed by the 
United Development Company t o  the Chatham Estates, Incorporat- 
ed, without valuable consideration? No answer. 

7. Waa the reaI estate set out and described in the complaint 
fraudulently and, wrongfully conveyed t o  the Chatham Estates, In-  
corporated? No answer. 

8. At the time that  Chatham Estates, Incorporated, took the con- 
veyance of the property f ro~n  the United Dcvelopment Conipany, 
did i t  have notice of the rights of 11. P.  Dew or of this plaintiff? 
No answer. 

9. Did defendants, or any of them, acting in concert with each 
other, wrongfully convey the land of the United Developnient Corn- 
pany to Chatham Estates, Incorporated, and thereby cause injury 
t o  plaintiff? No answer. 
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YO. What was the value of the 25 shares of stock sued on a t  time 
property of said corporation was conveyed away? No answer. 

11. I s  the plaintiff estopped by the judgment which is pleaded in 
the further defense set up by defendants in their answer t o  this 

( 81 1 suit? 
42. What damages, if any, is plaintiff entitled t o  recover of the 

defendants United Development Company, Chatham Estates, Incor- 
porated, Chatham Park Land Company, Paul Chatham, and W. A. 
Ebert? 

The jury answered the first issue "Yes," second issue "No," third 
issue "No," fourth issue "Yes," fifth issue "No," eleventh issue "Yes," 
except as t o  the United Development Company, as to  whom nonsuit 
was taken, and the twelfth issue "Nothing"; and1 under the direction 
of the court did not answer the sixth, seventh, eighth, ninth, and tenth 
issues. 

The court instructed the jury as to  the first, fourth, and eleventh 
issues, tha t  if they believed the evidence those issues should be an- 
swered "Yes," otherwise "No"; and as to  the second, third, and fifth 
issues, that  if they believed the evidence they should be answered 

otherwise "Yes1'; and as t o  the twelfth issue, that if they be- 
lieved the evidence they should answer i t  "Nothing," otherwise such 
an amount as they should find to  be due. 

The court was of opinion, upon the verdict, that  the plaintiff was 
not entitled to  recover a t  all, and judgment was entered accordingly, 
and for costs against the plaintiff, whereupon i t  appealed t o  this Court. 

Rwwtree  ck Davis and McClammy & Burgwyn for plain.tiff. 
N. L. Taylor and Kenan & Wright for defendants other than H. P. 

Dew. 

WALKER, J., after stating the case: First. As t o  the estoppel and the 
eleventh issue. We are of the opinion that  the presiding judge ruled 
cvxrectly when he held that  upon the result of the prior suit in the 
Superior Court of Mecklenburg County the plaintiff was estopped by 
the judgment therein as to  all the defendants in this case who were 
parties to  that  action, except the United Development Company. It 
appears from a perusal of the record in that  case that  the complaints 
in the two cases are a t  least substantially alike, and that  the same 
questions were determined in the former case as are now raised in 
this case, and the judgment of the Superior Court of Mecklrnburg 
County is a cornplcte and final adjudication of all matters embraced 
within its scope and settled conclusively against the plaintiff and in 
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favor of the defendlants who had not been nonsuited and who were 
parties defendant every question covcred by the complaint and in- 
volved in the cause of action. 

This does not apply to  the United Development Company, for as t o  
i t  the demurrer was overruled. The legal effect of sustaining a 
demurrer t o  a complaint, as an estoppel or res judicata, in any ( 82 ) 
subsequent action brought for the same cause, if the former 
judgment is properly pleaded, has been considered by this Court 
several times. A recent case is Marsh v. R. R., 151 N.C. 160, where 
it  is said: "AS applied to  domestice judgments, i t  is a principle uni- 
versally recognized that  when a court has jurisdiction of a cause 
and the parties, and on complaint filed a judgment has been enter- 
ed sustaining a general demurrer to  the merits, such judgment while 
i t  stands unreversed and unassailed is conclusive upon the parties 
and will bar any other or further action for the same cause," citing 
Johnston v. Pate, 90 N.C. 335; Willozcghby v. Stevms, 132 N.C. 
'254; Alley v. Nott, 111 U.S. 472; Gould v. R. R., 91 U.S. 526; and 
Miller v. Leach, 95 N.C. 229, the last case holding that  the doctrine 
applies t o  a judgment recovered in the court of another State having 
jurisdiction of the subject-matter and the parties and where, of course, 
there is no fraud in its procurement. The charge of the court upon 
the eleventh issue, in respect t o  the Mecklenburg judgment, was, 
thereforc, correct. 

Second. But  we think that  the court erred in its charge t o  the jury 
upon other issues, as there were phases of the case which, if the evi- 
dence was believed by the jury, entitled the plaintiff t o  their verdict. 
We presume the presiding judge was of the opinion that  the plaintiff, 
though a pledgee of the certificate of the stock, was not a bona fide 
holder of i t  for value and without notice. Whether the plaintiff, when 
i t  received the stock as collateral for the debt owing by H. P. Dew 
to it ,  had actual notice of the equity claimed by the TJnited Develop- 
ment Company was a question for the jury t o  determine upon the 
facts and circumstances, as there was nothing which, in law, would 
constitute notice. If  the Development Company, by its own negli- 
gence or the negligence of its officers, to  whom the possession of the 
stock made out to  H. P. Dew in proper form and signed by the 
proper person was entrusted, allowed, i t  to  fall into the hands of H. 
P. Dew with such evidence appearing on its face of his lawful or 
rightful ownership, and thereby permitted him to  use i t  in open mar- 
ket as collateral security for a loan which the plaintiff made to him, 
i t  is bound by the act of its agents, and the holder who has taken 
the stock in good faith without notice of any dcfect in the title of 
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the pledgor and for value will be entitled to  hold i t  as against the 
company 'by which i t  purported to have been issued. We so held 
in Havens v. Bank, 132 N.C. 214, where the subject was fully con- 
sidered and many authorities cited in support of the principle. Titus 
v. R. R., 61 N.Y. 237; R, R. v .  Bank, 60 Md. 36; McNeilE v. Bank, 
46 N.Y. 325; Allen v. R. R., 5 L.R.A. (Mass.), 716; Bank v.  Lanier, 
I1 Wall. 369. A strongly reasoned case is N. Y. & N.  H. R. Go. v. 

Schuyler, 34 N.Y. 30. 
( 8 3  ) In McNeill v. Bank, supra, the Court stated the rule with 

great force, as  follows: "The holder of such a certificate and 
power possesses all the external indicia of title to stock and an ap- 
parently unlimited power of disposition over it. He  does not appear 
to have, as is said in some of the authorities cited, concerning the 
assignee of a chose in action. a mere equitable interest which is said 
to be notice to all persons dealing with him that  they take subject 
to all equities, latent or otherwise, of third parties; but apparently 
the legal title and the means of transferring such title in the most 
effectual manner. Such, then, being the nature and effect of the docu- 
ments with which the plaintif? entrusted, his brokers, what position 
does he occupy towards persons who in reliance upon those documents 
have in good faith advanced money to the brokers or their assigns 
on a pledge of the shares? When he asserts his title and claims as 
against them, that he could not be deprived of his property without 
his consent, cannot he he truly answered that by leaving the eer- 
tificate in the hands oE his brokers, accompanied by an instrument 
bearing his own signature, which purported to  be executed for a con- 
sideration, and to convey the title away from him and to  empower 
the bearer of i t  irrevocably to dispose of the stock, he in fact 'sub- 
stituted his trust in the honesty of his brokers for the control which 
the law gave him over his property,' and that the consequence of a 
betrayal of that trust should fall upon him who reposed it, rather 
than upon innocent strangers from whom the brokers were thereby 
enabled to  obtain their money." And the language of the Court in 
R. R. v. Bank, wpra, is equally as strong and convincing: "It may 
be conceded, and was doubtless the case, that the agent had no au- 
thority as between himself and his principal or other parties cog- 
nizant of the facts for doing the particular acts complained of; but 
the company, by its own act and,, as i t  turned out, misplaced confi- 
dence, placed the agent in the position to  do and procure to bo done 
that class of acts to which the particular act in question belongs; 
and in such case, where the particular act in question is done in the 
name of and apparently in behalf of the principal, the latter must 



N.C.] SPRING TERM, 1918. 91 

be answerable t o  innocent parties for the manner in which the agent 
has conducted himself in doing the business confided to  him. Upon no 
other principle could the public venture to deal with an agent. I n  
such case the apparent authority must stand as and for real author- 
ity." And again: "Whcre he issued such a certificate and delivered 
i t  t o  a third party, who acted without knowledge and in good faith, 
paying value for it, such party had the right t o  act upon the pre- 
sumption that the representations of such certificates were truthful, 
and not false and fraudulent. Having confided to him the said trust 
of executing the business, the agcnt was held out t o  the public as 
competent, faithful, and worthy of confidence; and though he 
deceived both his principal and the public, by forging and ( 84 ) 
issuing false certificates, i$ is but reasonable that the principal, 
who placed him in the position to perpetrate the wrong, should bear 
the 10~s . '~  

This principle was applied in Cox v. Dowd, 133 N.C. 537, where 
the Chief Justice, in delivering the opinion of this Court, said: "The 
recent opinion in Havens v. Rank, 132 N.C. 214, especially what is 
said a t  pages 222-225, renders i t  unnecessary to discuss the effect 
of a transfer in blank of a certificate of stock, which i t  is there held 
'passes the entire title, legal and equitable, in the sharcs,' notwith- 
standing any requirements in the charter or by-laws that the stock 
shall be transferrable only on the books of the corporation. Besides 
cases there cited, we may add Hirsch v. Norton, 115 Ind. 341; 2 
Thompson Corp., sec. 2368." In  the Indiana case i t  is said that the 
property transfered, certificate of stock, is of a peculiar nature m d  
is assignable in a peculiar method, so that  the cases which govern tbe 
transfer of tangible personal property cannot control when the subject 
of the transfer is the  capital stock of a corporation. The Court then 
says: "Where a party, by clothing another with all the legal indicia 
of ownership, enables him to mislead others, he, and not those who 
arc misled by his acts, must be the sufferer. If loss comes, the man 
who invested the debtor with the evidence of absolute title, and 
thus misled creditors, must bear it, and not the creditors. The con- 
clusion we assert involves little more than an application of the fa- 
miliar general principle that where one of two innocent persons must 
suffer by the act of a third, he must suffer who put i t  in the power 
of the third to do the act." 

The rule need not be based upon any principle in the law of nego- 
tiable instruments, but may rest upon the doctrine of equitable m- 
toppel. It is true that the purchasers of non-negotiable demands from 
others than the original owner of them can take only such rights tbs 
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he has parted with, except when by his acts he is estopped from as- 
serting his original claim, and i t  is established by all the authorities. 
He must, in such case, as Lord Thurlow said, abide by the case of 
the person from whom he buys. Cowdrey v. Vandmburgh, 101 U.S. 
572. In  that case i t  is said by Justice field: "The principle is well 
settled that  when the owner of property in any form clothcs an- 
other with the apparent title or power of disposition, and third parties 
are thereby induced to deal with him, they shall be protected. The 
case of McXeill v. Bank, in the Court of Appeals of New York, con- 
tains a clear statement of the law on this head. There, it is true, a 
certificate of stock was pledged with a blank assignment and power 
of attorney indorsed, which the pledgee afterwards filled up and then 
disposed of the stock. It was evident that the owner contemplated 
that  the blanks in the assignment and power should be filled up, 

if i t  should ever become necessary. 46 N.Y. 325. But the prin- 
( 85 ) ciple stated by the Court is as  applicable where no such in- 

tention is manifested. The rights of innocent third parties, as 
the Court there observes, 'do not depend, upon the actual title or au- 
thority of the party with whom they died directly, but are derived 
from the act of the real owner, which precludes him from disputing, 
as against thcm, the existence of the title or power which, through 
negligence or mistaken confidence, he caused or allowed to appear to 
be vested in the party making the conveyances.' Here the com- 
plainants could have expressed in their indorsement the purpose of 
the deposit of the certificate with Blumenburgh, that  i t  was as secur- 
ity for a specified sun1 of money, and thus imparted notice to  all 
subsequent purchasers or assignees that, the pledgee held only a quali- 
fied interest in the claim. But having endorsed, their name in blank, 
they virtually authorized the holder to transfer or dispose of thc 
certificate by writing an absolute assignment over their signatures.'' 

If, therefore, the plaintiff in this case received the stock in pledge 
as security for its debt and did so in good faith for value, and with- 
out notice of the company's rights or equities, i t  acquired a good title 
thereto as against the latter, notwithstmding that  the stock had not 
been transferedl to him on thc books of the company. Havens v. 
Bank, supra, and eases cited, to  which we add I Cook on Stocks and 
Stockholders, 3 Ed., sec. 487. 

The next question is whether the plaintiff is a bona fide holder, or 
pledgee, of the certificate of stock, as purchaser for value and without 
notice of any right of the United Development Company therein. It 
appears that  the plaintiff was not satisfied with the security it had for 
the note of H. P. Dew, namely, 160 shares of the Peoples Bank of 
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Blacksbusg, and refused to extend the time of payment unless i t  was 
strengthened by the deposit with i t  of additional collateral, and on 
15 April, 1912, the note, being then for the amount of $1,900, was re- 
newed, the time of payment being extended for four months, or until 
13 August, 1912, and this was done in consideration of the deposit 
of the certificate for 25 shares of stock in the United Development 
Company. The stock was transferred to the plaintiff and a renewal 
note given for the balance owed by 1%. P. Dew. There was evidcncc 
tending to  show that the plaintiff would not have granted the for- 
bearance unless thc certificate for the 25 shares of stock had been 
deposited as additional collateral security, for the Peoples Bank of 
Blacksburg, S. C., was not in good financial condition, and the 160 
sharcs of its stock, which the plaintiff already held as security for 
the payment of the note, was not considered adequate under the cir- 
cumstances. Plaintiff had actually called for more collateral. This, 
we think, constituted value sufficient to protect the plaintiff as an 
innocent bolder of the stock certificate, provided i t  had no 
notice of any infirmity in Dew's title, and whether i t  had or ( 86 ) 
not was a question for the jury, there being evidence from 
which the jury might infer that i t  had no such notice. 

Colebrook, in his work on Collateral Securities, sec. 269, says: "The 
pledgee of certificates of stock receiving the same indorsed, vi th an 
irrevocable power of attorney to  transfer, in good faith, without notice, 
and for value advanced thereon, is entitled to the privilege of a born 
jida purchaser for value, in the usual course of business. Such indorse- 
rnent and delivery of certificates of stock as collateral security vests 
the legal and equitable title in the pledgee and he holds the absolute 
ownership of the shares of stock represented thereby. His title, when 
he has advanced value in good faith, without notice, cannot be im- 
peached, although the act of pledge be a fraud and misappropriation 
of such certificates of stock by persons intrusted therewith so as  to 
have the apparent ownership. The title thus acquired by an innocent 
pledgee for value of stock collaterals is sustained as between the 
parties, and (in the absence of restrictive statutory or chaster pro- 
visions) as against the company and third parties seeking by legal 
process to subject such shares of stock to the payment of debts or 
other liabilities of the pledgor, although no transfer thereof has been 
made on the books of the company issuing the same, or notice given." 

And again a t  section 270: "It is established by commercial usage 
that a certificate of stock endorsed with an irrevocable power of at- 
torney in 'blank or filled up is, in the hands of a third person, pre- 
sumptive evidence of ownership of the holder. The title of an innocent 
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holder for value, and in the usual course of business having possession 
of the certificate, endorsed to  himself or in blank, is good against 
the world. Subsequent purchasers of such certificates, although pay- 
ing value but not receiving the certificates, the company issuing the 
stock when a transfer is demanded by such holder for value without 
notice, the creditors of the pled,gor and transferrer are not allowed to 
impeach the title of such innocent holder for value. The transfer of 
certificates of stock, endorsed, under the general usage of deaIers in 
securities and on exchanges, vests in the holder for value, without 
notice, more than the mere equitable title obtained upon the assign- 
ment and delivery and of a non-negotiable chose in action. The legal 
ownership vests in the endorsee of a stock certificate, endorsed in 
blank, as in the case of the favored instruments of commerce." 

Cyc., vol. 10, p. 636 (b) ,  says: "Where a certificate of shares is 
regular on its face, imports ownership in its holder, and contains no 
intimation of any equities impairing such ownership or full title, 
whether in the corporation or in third, persons, an intending pur- 
chaser is not bound to  suspect fraud or infirmity of title, or to go 

back and search the register, but may rely upon the disclosures 
( 87 ) of the certificate." And again, a t  pages 624 (e) and 635: "Where 

the shares of a corporation are offered for sale by the person 
named in the certificate, an intending purchaser is not required to 
look beyond the recitals of the certificate in regard to  his title or 
the equities of the corporation, or to suspect fraud in the issuing of 
the shares, where all scems fair and honest. He is not bound to  ex- 
amine the books of the corporation to ascertain the validity of a 
transfer. The reason arises from the nature of a share certificate, 
which as already stated is a continuing affirmation of the ownership 
of the specified amount of stock by the person designated therein or 
his assignee, until it is withdrawn in some manner recognized by 
law; and a purchaser in good faith has a right to rely thereon and 
to claim the'benefit of an estoppel in his favor as against the copora- 
tion. . . . BY parallel reasoning the corporation should be held liable 
where through its negligence i t  suffers its share certificates, formally 
filled out, signed and sealed, to get out upon the market, where they 
may operate to deceive innocent purchasers." 

With more particular reference to the vital question in this case, 
Colebrook says, a t  section 279: "Upon a pledge of certificates of 
stock for an antecedent debt, new notes being given as evidence 
thereof, the pledgee is regarded as a holder for value within the rule, 
as  the transaction amounts t o  a valid extension of the time for pay- 
ment." 
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And to the same effect is Norton on Bills and Notes, p. 315, where 
he flay$: "Where the preexisting debt has fallen due, and there is a 
transfer of a bill or note as collateral security with an express agree- 
ment for delay, the forbearance is a sufficient consideration. This is 
because such forbearance is a surrender by the holder of his valuable 
right of immediate prosecution. But the rule only applies for the 
reason that the holder, by valid agreement, has estopped himself from 
prosecuting." 

And this accords with what was held, in Black v. Tarbell, 89 Wis., 
390, 393: "If the plaintiff had received the collateral note in suit after 
his endorsement was made and his liability fixed, no other fact ap- 
pearing, he would not be a bona fide holder for value. But i t  affirma- 
tively appears that, in consideration of the receipt of this collateral, 
he definitely extended the duration of his liability, and so the case 
comes within the first rule laid dlown in Bowman v. Van K w m ,  29 
Wis., 219. The note was transferred not only as collateral to a pre- 
existirlg obligation, but in consideration of a definite extension of the 
duration of such obligation. This makes the plaintiff clearly a bona 
fide holder for value before due, and precludes the defense which the 
defendant attempts to make here," citing Body v. Jewson, 33 Wis., 
402-409. We have not lost sight of the rule, which formerly prevailed 
in this State, that  a precedent debt did not constitute value 
in the transfer even of negotiable instruments as against s ( 88 ) 
prior equity. Hamis v. Homer, 21 N.C. 455; Holderby v. Blum, 
22 N.C. 51 ; Potts v. Blacku~ell, 56 N.C. 449. But this has been chang- 
ed by the Negotiable Instruments Law, Revisal, sec. 2173. Brooks 
v. Sullivan, 129 N.C. 190. This old rule was known as that of the 
New Pork Court, based upon the opinion of Chancellor Kent in Bay 
v. Coddington, 5 Johns., ch. 54 (9 Am. Dee., 268), and the opposite 
one, holding a preexisting debt t o  be sufficient value to  protect the 
holder of the paper, was called the Federal Rule, based upon Swift 
v. Tyson, 16 Peters, 1 (I0 L. Ed., 865). The subject is carefully re- 
viewed and, the authorities rollectod and explained in Exch. Nut. Rank 
v. Coe, 31 L.R.A. (N.S.), 287 and note. 

But this is not our question, as here there was evidence that plain- 
tiff extended the time of payment when the certificate of stock was 
taken and the forbearance was the consideration for adding to the 
other security which had become descredited. The annotator of Exch. 
Nut. Bank v. Coe, supra, a t  p. 298 of L.R.A., N.S., under the title 
of "Extension of Time," says: "Authorities which disagree on the 
subject of the rights of one who takes a bill or note as collateral 
security for a preexisting debt are in accord in holding that  if the 
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transferee grants an extension of time or surrendlers other rights, he 
is considered as having parted with value, and may enforce payment 
as a born fide holder. Thus, a note transferred t o  secure a preexisting 
obligation in consideration of an extension of time for the payment 
of the debt makes the transferee a bona fide holder for value, and the 
note is not subject to  the defense o i  payment by the maker t o  the 
bank t o  which i t  had originally been given," citing L. Banking Co. 
v. Howard, 123 Ala. 380, and many other cases for his statement of 
the law, and among them Fretwell v. Carter, 78 S.C. 531, which is 
more like our case in its facts than perhaps any of the others. He  
says of tha t  case: "Thc Court held that  a note in which the name 
of the payee hadl been left blank but which had been signed and en- 
dorsed by others, and which another, to  whom i t  had been delivered, 
negotiated t o  an innocent holder as collateral for a past indebtedness, 
thereby obtaining an extension of time, is a valid contract which 
the holder may cnforcc free of any equities existing between the orig- 
inal parties." 

It is d,ecided by some courts that  a valid promise t o  forbear must be 
shown, and not the mere fact of a voluntary forbearance, though 
other courts hold tha t  a promise to  forbear which may be implied 
from the nature of the transaction and its circumstances is sufficient 
value. We need not settle this difference, as there is evidence of an 
actual promise to  extend the time of payment, and that  the deposit 
of the collateral was the consideration of the promise. See, also, 3 

R. C. L., secs. 263 and 264; 1 Daniel Neg. Instr. (Calvert Ed.), 
( 89 ) sec. 8298, and Harvester Co. v. McLean, 57 Wis. 258, where 

i t  is said: "If there was an express or implied agreement on the 
part of a creditor to  extend the day of payment on the delivery to  
him of a note as surety for his debt, then the creditor receiving such 
note was an innocent holder thereof for value." 

Certificates of stock are largely used now in commercial transactions 
as collateral, and there is a growing disposition of the courts t o  al- 
low them the advantages of commercial paper, though they are not such 
in form; but we need not put our decision on any such ground, as i t  
can well rest on the other principle which we have stated, that  when 
one of two innocent parties must suffer by the wrong of another, he 
who made i t  possible for him t o  commit the wrong should bear the 
loss resulting therefrom. The doctrine of implied agency arising out 
of negligence has its true basis in the principle of estoppel in pais; and 
is founded upon the injustice of allowing a party t o  be the author of 
his own misfortune, and then to charge the consquence upon others; 
and i t  implies an act in itself invalid, and a person forbidden, for 
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equitable reasons, to set up its invalidity. R. R. v. Schuyler, 34 N.Y. 
30. It results that the charge of the court was erroneous, as the jury 
could have believed the evidence and yet have decided in favor of 
the plaintiff. The case must, therefore, be submitted to another jury 
with instruction from the court, so that they may find the facts and 
apply the law thereto. 

Third. Plaintiff had the right to bring this action, notwithstanding 
i t  had gone into liquidation. The corporation was not dissolved or 
extinct, and i t  is necessary to collect its assets in order to wind up its 
affairs. Cent. Nat. Bank of Baltimore v. Conn. M. L. Ins. Co., 104 
U.S. 54, 72; Pritchard v. Barnes, 101 Wis. 89; Hutchinson v. Crutcher, 
98 Tenn. 427; Chemical Bank v. EIartford Dep. Co., 161 U.S. 8. 

The learned presiding judge doubtless was of the opinion that in 
order to constitute the plaintiff a bona fide holder for value, it must 
have parted with something, as money or a t  least money's worth; 
but we think that  by extending the time of payment, if thc note was 
an old one, plaintiff gavc up valuable rights, which is sufficient to 
defeat the equity of defendant, if other elements, such as want of 
notice and good, faith, are present,. The taking of the new note for 
$1,900 was a definite extension of the time of payment. 8 Corpus 
,Juris., 425. 

Our conclusion is that there should be a new trial for an error in 
thc charge. 

New trial. 

Cited: Hayden v. Hayden, 178 N.C. 263; Bank v. Bank, 183 N.C. 
472; Swain v. Goodman, 183 N.C. 533; Castelloe v. Jenkins, 186 
X.C. 172; Blue v. Wilmington, 186 N.C. 324; Bank v. Schlichter, 191 
N.C. 355;  Bank v. Liles, 197 N.C. 418; Bowie v. Tucker, 197 N.C. 673. 

I,. P. P,kTTERSON v. CHAMPION LUMBER COMPdNY. 
( 90 1 

(Filed 22 December, 1917.) 

1. Removal of Causes--Extension of Time t o  Plead-Exceptions-Motions 
-Waiver. 

Where a nonresident defendant does not move to remove the cause 
to the federal  Court for diversity of citizenship within the statutory 
time to plead, and the court allows each party time therefor, to  which 
neither has excepted or mored to dismiss for failure to file the eom- 
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plaint, his not having done so will be taken as  his consent to the ex- 
tension of the time allowed, and a waiver of his right to  remove the 
cause. 

a. Removal of Causes-Pleadings-Allegation-Tort. 
An allegation of the complaint that  plaintiff was injured in the  

course of his employment while obeying a negligent order of a vice- 
principal of his employer, which with other of their negligent acts 
caused the injury, the allegation is a joint tort and the plaintiff had 
the right to regard the wrong either a s  joint o r  several. 

8. Removal of Causes-Fraudulent Joinder-Allegations. 
Where a nonresident is sued jointly with a resident defendant fo r  a 

joint tort, a petition to remove the cause to  the Federal Court for a 
fraudulent joinder must do more than allege the fraud by general 
averment by setting out the essential facts so that  the court can see 
there has been such joinder. 

4. Removal of Causes - Petition - Bond - Sufficiency - Jurisdiction - 
Courts. 

Sufficiency of the petition and bond of a nonresident to  remove the 
cause to the Federal Court is decided a s  a matter of law by the State 
courts, and if there a re  questions of fact arising on the motion, they 
a r e  for decision in the Federal Court. 

5. Pleadings-Evidence-Variance-Statutes. 
An objection to a variance between the allegations of the pleadings 

and the proof, when prejudicial and misleading, etc., should be taken 
in ap t  time, under the provisions of Revisal, secs. 515, 516. 

6. Pleadings - Verdict - Amendmenh - Court's D,iscretion-Appeal a n d  
Error. 

I t  is within the discretion of the trial judge to allow, after verdict, 
amendments, to the complaint in accordance with the evidence, when 
no change in the cause of action has been made, and, in the absence 
of abuse of this discretion, no appeal therefrom will lie. Revisal, secs. 
505, 507. 

7. Pleadings-Amendments-Presumptions-Appeal and  Error. 
The trial judge will be presumed to have found the facts necessary 

to support his order allowing a n  amendment to pleading, when no facts 
a re  stated in the record. 

8. Appeal and  Error-Issues-Instructions-Assumptions of Risks. 
I n  a n  action to recover damages for  a personal injury, where the 

judge has correctly charged the jury on the evidence as  to negligence 
and contributory negligence, including that  as  to the plaintiff's as- 
sumption of risks, the failure to submit a n  issue or give a request for 
instruction a s  to assumption of risks, is not reversible error. 

CIVIL ACTION, tried before Adams, J., and a jury a t  May 
( 91 ) Term, 1917, of HAYWOOD. 

Plaintiff alleged that he was employed by defendant as lum- 
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ber inspector and was required, among other duties, to measure and 
grade lumber as the same was put upon cars for shipment, he being 
under the superior authority of Charley Buck and J. C .  Orndorff, 
and subject t o  their orders, which he was bound to obey. He further 
alleges that  while engaged in the performance of his regular duties 
he was ordered by Charley Buck to leave the placc where he was 
then a t  work and to transfer some loaded cars from the planing mill 
over certain tracks and switches to the bill-dock, where they were 
to  be unloaded. That in order to do this work, i t  was necessary to 
move a handcar which was heavily loaded with green luniher and 
then standing on Track No. 2, back to  a placc beyond a switch, so 
that  the other cars could pass over the tracks to the place of their 
destination without any obstruction. While mgagcd in this business, 
and without any fault on his part, the loaded car was moved and, 
overturned and the heavy and green lumber fell from the car and 
upon the plaintiff, whereby he was severely injured. He alleges that 
the overturning of the car, which caused his injury, was due t o  its 
having been improperly and negligently loaded. 

The defendant filed a petition for the removal of the case to the 
United States Court, but the judlge refused the motion to remove, and 
defendant excepted. 

At the trial, and after the verdict, the plaintiff moved to amend his 
complaint by alleging that the overloading of the car with lumber, 
which upset and caused his injuries, was due to the fact that defendant 
had negligently failed to provide for itself a sufficient number of cars 
and trucks with which to handJe its output of lumber, and resorted 
to overloading of the cars i t  had for the purpose of supplying the &- 
ficiency. The motion was granted, and defendant excepted. Evidence 
had been admitted, over defendant's objection, that  the car was ovcr- 
loaded, and that there was not a sufficient number of cars for haul- 
ing the lumber, and, for that reason the car jn qucstion was overloaded. 
The defendant requested the court to submit an issue as to assump- 
tion of risk which i t  tendered, but this request was refused. 

The three issues, as to negligence, contributory negligence, and dam- 
ages, wcre submitted, and the jury answered them in favor of the 
plaintiff, assessing his damages a t  $6,000. Exceptions wcre taken to 
the charge of the court and to the refusal of the court to give special 
instructions. Judgment for plaintiff was entered upon the verdict, 
and defendant appealed. 

Alley & Lentherwood for plaintiff. 
MerrGnan, Adams cE Johnston for defendant. 



100 I N  THE SUPREME COURT. [I75 

WALKER. J., after stating the case: First. The court properly re- 
fused to remove the case to the United States Court. I n  the first place, 

the petition was not filed within the time allowed by law. The 
( 92 ) summons was returnable to September Term, 1916, and at  that 

time an order was made enlarging the time for filing pleadings, 
the plaintiff being given 60 days for filing his complaint, and the de- 
fendant 60 days thereafter to file answers. The plaintiff filed his com- 
plaint within the 60 days allowed to him, but the defendant's answer 
was not filed until 3 February 1917, after the time given by the order 
for filing i t  had expired. If there had been no order extending the time, 
the answer was due before adjournment of the September term of the 
court, under the statute. The defendant did not except t o  the order 
extending the time for filing the pleadings, nor did it move to dismiss 
the action for failure t o  file the complaint, and from the record it 
would appear that it was made with the consent of both parties, if 
not a t  their request. Anyhow, the law so construes it. 

A like order was made in Ford v. Lumber Co., 155 N.C. 352, and 
the Court said, in commenting on a motion to remove the cause to the 
Federal Court: "The summons was returnable to September Term, 
1910, a t  which term an ordier was made in this cause as follows: 
'Plaintiff allowed 40 days to file complaint; defendant has 40 days 
to file answer.' The defendant did not except to this order and did 
not move to dismiss the action for failure to file complaint, as it had 
a right t o  do. It may be, as contended by dlefendant, that a petition 
for removal need not be presented until the complaint is filed, and the 
record then discloses a removable controversy as to the sum demand- 
ed, but under our decisions the defendant has waived his right to 
remove and submitted himself to the jurisdiction of the court by 
not excepting to the order we have quoted. By failing to except to it, 
the defendant is taken to have consented to it. Lewis v. Steamboat 
Co., 131 N.C. 653; Bryson v. R. R., 141 N.C. 594; Garrett v. Bear, 
144 N.C. 23. . . . When the defendant takes no exception to the 
order extending the time within which to file complaint and answer, 
the order is a consent order and voluntary submission by defendant 
to the jurisdiction of the court and waiver of a right to remove." 

To the same effect is Howard v. R. R., 122 N.C. 944; Duffy v. R. R., 
144 N.C. 26 ; Pruitt v. Power Co., 165 N.C. 416 ; Spangler v. R. R., 
42 Fed. 305; Fox v. R. R., 80 Fed. 945; Williams v. Telephone Co., 
116 N.C. 558; R. R.  v. Daughtry, 138 U.S. 298. 

We aIso are of opinion that the plaintiff has stated a joint tort as 
having been committed by the defendant, and he had the right thus 
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to regard the wrong either as joint or as several. Gurley v. 
Power Co., 173 N.C. 447; Haztgh v. R. R., 144 N.C. 704; Rea ( 93 ) 
v. Mirror Co., 158 N.C. 24, 27; R. R. v. Miller, 217 U.S. 209. 

Thc petition for removal docs not sufficiently allege a fraudulent 
joinder, and the State court was not required to give up its jurisdiction. 
General avermcnts will not do, but the essential facts must be stated 
so that  we can see that there has been such a joinder. Hough v. R. R., 
supra, 144 N.C. 700; Tobacco Co. v. Tobacco Go., ibid., 367; Smith v. 
Quarries Co., 164 N.C. 351; Pruitt v. Power Co., 165 N.C. 418; R. R. 
v. Thompson, 200 U.S. 215. I t  can easily be seen from these authori- 
ties that  defcndant has not complied with the statute, and the judge 
was right in refusing to remove the case. Questions of law in removal 
cases are decided by the State court, that is, as to the sufficiency of the 
papers, and questions of fact by the Federal court. Kansas City R. CO. 
v. Daught~y,  supra, and 5 Rose's Notes to that case (Sup.), p. 233. 

When the cvidcnce was offered as to the shortage in cars, the de- 
fendant should have proceeded und,er Revisal, secs. 515 and 516, as 
for a variance, if there was thought to be one. We do not think that  
there was any change in the cause of action by reason of the amend- 
ment, and we doubt if the amendment was necessary. Simpson V. 

Lumber Co., 133 N.C. 95; Williams v. May, 173 N.C. 78. The amend- 
ment inercly added an additional ground of negligence, and did1 not 
alter the original nature of the action. The court has ample power 
to amend, in furtherance of justice, either before or after verdict, 
Revisal, secs. 505, 507, and wc do not review the exercise of its dis- 
cretion in thc absence of a clear abuse of the power. The judgc must 
be prcsumed to have found the facts necessary t o  support his order 
when no facts are stated in the record,. McLeod v. Gooch, 162 N.C. 
122; Qardiner v. May, 172 N.C. 192; Alston v. Bolt, ibid., 417. We 
also are of the opinion that thc allegations of the complaint, though 
sornexhat general, were reasonably sufficient to includc the matter 
covered by the amendment. Our ruling upon these qucstions disposes 
of the first six assignments of crror, as to the removal of the causc 
and the rnabtcrs of evidence, and, as to the latter, we think it was 
otherwise competent. 

The c~cept~ions to the charge of the Court and to the refusal of 
prayers for instructions to the jury are without merit. There was 
evidcncc of negligence sufficient to support the verdict. The real and 
proximate cause of the injuries to the plaintiff was the careless over- 
loading of the car, which became tophcavy and when i t  was put in 
motion the lumber lost its balance and toppled over and upon him.  
As his injury was due to the defendant's negligence, we do not see 
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that  tllere was any assumption of risk. IIux v. Refining Co., 173 N.C. 
97. Plaintiff was ordcred to do the work by a person in authority 
over him whose orders hc was bound to obey, and the jury have 

virtually found that  the risk and danger were not so obvious 
( 94 ) tha t  a man of ordinary prudence would not have gone on 

with the work, undrer the circumstances, and in the presence 
of the danger, for the court charged fully as to  these matters, and we 
must presume that  the jury observed the instructions. The charge as 
t o  contributory negligence fully covcred the qucstion as t o  assump- 
tion of risks, and when this is the case, we have held that  a specific 
instruction as to  assumption of risks or an issue as to  it  is not neces- 
Pary. Hux v. Refining Co., supra. This case is very much like the onc 
just cited in all its essential features. The charge was clear and ac- 
curate in its rccital of the evidencc, and in the explanation of the law 
applicable to  it, and requests for instructions wcre substantially given 
in the chargc. TJpon thc question of negligence, contributory negli- 
gence, including assumption of risks, and also upon concurring negli- 
gcnce, and the negligence of a fellow servant, the law could not wcll 
have been more correctly stated. 

We affirm the judgment because we can find no error in the record. 
No  error. 

Cited: Motors Co. v. Motor Co., 180 N.C. 620; Powell v. Assurance 
Society, 187 N.C. 597; Morganton v. Hutton, 187 N.C. 739, 740; Rank 
v. Hester, 188 N.C. 71; Timber v. Insurance Co., 190 N.C. 804; Burton 
v. Smith, 191 N.C. 603; Patton v. Fibre Co., 192 N.C. 50; Butler v. 
Arrnour, 192 N.C. 515; Trust Co. v. R. R., 209 N.C. 310; Whichard 
v. Lip€, 221 N.C. 57; Rank v. Sturgill, 223 N.C. 827. 

WAWNESVILLE HOSPI'L'AI, COMPANY v. C. D. SUTPIIEN AXI) 
ALDEN HOWELL, Jn. 

(Filed 22 December, 1917.) 

Frauil-False Betense-Corporations-Principd and Agent-Vendor and 
Purchaser-Secret Apeenlent .  

Where one actively secures subscribers to shares of stock in a corpora- 
tion to  conduct its business on a certain lot of land, representing that  
the lowest price for  the property was a certain sum, and he has a 
secret agreement with the owner that  h e  was to receive certain com- 
pensation for the sale, and upon the formation of the corporation by 
acceptance of the charter he has obtained, induces it to purchase the  
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land a t  the price stated, it was his duty to have disclosed his secret 
agreement with the owner, and his misrepresentation of the  lowest 
price obtainable was fraudulent and obtaining money by deceit and 
false pretense. 

APPEAL by plaintiff from Shaw, J., a t  September Term, 1917, of 
HAYWOOD. 

W.  J.  Hannah and Margan & Ward for plaintiff 
M. Silver and R. W. Winston for defendant. 

CLARK, C. J. The complaint alleges, and there was evidence to sup- 
port it, that  the defendant Sutphen, who participated in organizing 
the plaintiff company, undertook to purchase for the company a t  the 
best and lowest bid a house and lot known as "Bonnie Castle7' 
from his co-defendant, Alden Howell, Jr., for use as a hospital, ( 95 ) 
and that he reported to the company that such lowest bid was 
$9,300, and urged and procured its purchase a t  that price, whereas 
in truth and in fact he had an agreement "on the side" with his 
codefendant, the owner of the said property, by which Sutphen mas 
to receive $400 for procuring the sale of the property to the company. 
There was also evidence that the company would not have accepted 
the bid hadl they known of this secret agreement. 

The defendant admitted that  he was the originator of the plan 
to organize the hospital company and procured most, if not all, of 
the members who joined the same and that on 27 November, 1916, 
he forwarded to the Secretary of State a t  Raleigh the charter which 
lie had caused to be prcparcd but which was returned as imperfect, 
and he sent on a second copy, upon which the charter was issued 2 
December. It was adtmitted that  the company was organized on 8 
December, 1916, by the stockholders accepting the charter a t  a called 
meeting and electing officers and directors and adopting by-laws. At 
that  meeting the defendant Sutphen submitted the $9,300 offer from 
Alden Howell, Jr., who was also a member of the plaintiff company 
as well as Sutphen himself, and there is evidence that  he rcpresented 
this t o  be the best and lomwst price a t  which the property could be 
bought and urged the ~tockliold~crs to purchase i t  a t  that  price, but 
lie did not make known his secret agreement with the seller by which 
Sutphen was to receive $400 to induce the plaintiff t o  purchase a t  
that  price. The stockholders, a t  that meeting, agreed to purchase, 
and on 13 December took title a t  the price of $9,300, in ignorance 
of the secret agreement by which Sutphen was to  receive $400 from 
said seller. 
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Sutphen admitted that on 29 November, while engaged in getting 
up the organization and two days after he had sent on an applica- 
tion for the charter to the Secretary of State, he had the sccret agree- 
ment with Howell to get $400 "on the side" to secure the adoption 
of the purchase. But he asserts that he was not a "promoter," and 
therefore had a right to make this private agreement unknown to 
the associates whom he had induced to enter the company and who 
had entrusted him with securing the Bonnie Castle house and lot for 
the hospital. There was evidence for plaintiff by several witnesses 
in support of the allegation that Sutphen was the trusted agent of 
the corporators to secure such lowest offer for the company that was 
to be organized, though a t  that time i t  had not yet been legally 
"organized," and that if the stockholders had known a t  the time 
he reported and urged, the bid of $9,300 that he was to make $40Q 
for himself out of the sale, the company would not have accepted 

the offer. 
( 9 6  ) The defendant Howell files an answer in which he admits 

that there was an agreement "on the sidc" between him and 
Sutphen whereby he was to give Sutphen $400 out of the purchase 
price of $9,300, provided that said Sutphcn should induce the com- 
pany to take the Bonnie Castle property a t  that price, which agree- 
ment was not known to the plaintiff till after i t  had purchased the 
property a t  that price and taken the deed,, and that he would have 
sold the property to the company a t  8,900 but for such agreement 
to pay Sutphcn for making the trade; that he had paid Sutphen $300 
of this bonus, and he offered to pay the remaining $100 into court, 
whereupon a nonsuit was ordered as to Howell. 

The agreement between Sutplien and Ilowell is in evidence and is as 
follows : 

WSYNESVILLE, N. C., 29 November, 1916. 
In the event of the sale of my property known as "Bonnie Castle" 

for hospital purposcs and in view of the fact that Mr. Sutphen i3 the 
promoter of this movcment for the establishrncnt of a hospital for 
Waynesville, I hereby agree to pay him a commission of four hund- 
red ($400) as  a consideration for his efforts towards the selection 
and sale of the above property. ANDREW HOWELL, JR. 

Among the resolutions adopted after the company was organizcd, 
and a t  the time of the purchase, on his recommendation, of the prop- 
erty a t  $9,300, the following resol~t~ion was adopted, Sutphen being 
present: "Mr. Swift moved that in view of the valuable services 
rendered by Mr. C. D. Sutphen in the promotion of this corporation 
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and his untiring efforts in its behalf, that he be recommended to the 
board of directors for the position of business agent, i t  being the sense 
of this meeting that  his services in further promoting the interests 
of the hospital and keeping i t  in the eyes of the public would be of 
great value. Carried unanimously." 

Kor~i thstand~ing the recital in the contract between Sutphen and 
Howell, and in the above resolution, that  Sutphen was the "promoter" 
of the enterprise, his defense seems to be tha t  he was not such and that  
when he made the contract on 29 November there had been only the 
preliminary meeting on 27 November, and that  the real organization 
did not take place till afterwards, and therefore that  he had a right 
to make this secret agreement and withhold knowledge thereof from 
the company when he urged and procured their acceptance and pur- 
chase of the property a t  $9,300 on the false representation that  i t  was 
the best and, lowest bid. 

It 1s not material whether Sutphen was an agent or a promoter, nor 
that  when he was entrusted by the meeting on 27 November 
with the duty of getting the best and lowest offer the company ( 97 ) 
was not then fully organized. He  was acting as agent or pro- 
moter, if the evidence for the plaintiff is to  be believed, and if he 
reported and urged the company after its organization to  accept the 
offer or̂  $9,300 as the best and lowest obtainable price, he was guilty 
of procuring $400 of the company's money by deceit and false pre- 
tense. There was clear allegation in the complaint to  this effect and 
ample evidence to sustain it. Whatever evidence he could offer in 
rebuttal was matter for the jury, but he did1 not put on any evidence. 

In the first ten verses of Chapter V of the Acts of the Bpostles there 
was a, transaction which bears a remarkable family resemblance to 
this ease. The early disciples, in their effort t o  establish a system of 
owning property in common, agreed t o  sell all that  they had and 
put the price into a common fund. One of them sold a possession, 
but, keeping back a certain part  of the price, laid the rest a t  the 
9po.tPes' feet and represented i t  to  be the full sum received by him. 
His fraud was detected. And his wife, ignorant of the punishment 
that  bad befallen him, assenting t o  the same statement, suffered the 
same punishment. Peter, the chief of the Apostles, said t o  the offend,- 
er that i t  was not necessary for him to  bring the price of the posses- 
sion into the common fund, but having done so. i t  was a fraud t o  
r-epresent the part which he brought in as the whole amount received. 

The case is stronger against Sutphen, if the evidence for the plaintiff 
is to be believed, and it had a right to  have that  evidence submitted 
to  the jury. By his own admission, he got up the company and pro- 
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cured the charter. There is evidencc that he was entrusted with thc 
duty of getting the lowest and best bid, and that  later he represented 
t o  the company falsely, in violation of the trust and confidence re- 
posed in him, that $9,300 was the best and lowest price a t  which 
('Bonnie Castle" could be bought for the proposed hospital, and pro- 
cured the acceptance by the company of thc propcrty a t  that price 
by his recommendation. Whereas, in fact, $8,900 was the price the 
owner was willing to  take, and Sutphen admits that he reserved for 
himself out of the purchase money $400, which was to go, not to the 
seller, but into his own pocket. That  such transaction, if found to be 
true by the jury, is in breach of good faith and good morals andl 
was in fact and in law obtaining money by deceit and false pretenses, 
can require no citation of authority. 

It was the duty of Sutphen to make to his fellow stockholders a t  
the time he recommended the purchase of the property a full and fair 
disclosure of his interest and of all the facts which the corporation 
ought to know before entering into the intended! contract. 18 Cyc., 
275, 276. 

The evidence of the plaintiff shows that Sutphen was the "promoter" 
of the enterprise, which also appears by his written agreement with 

Howell and the resolution passed by the meeting a t  the time 
( 98 ) the property was purchased on his recommendation. He ad- 

mits that  he took i t  upon himself to organize the plaintiffs into 
a corporation; to procure the necessary subscribers t o  the articles 
of incorporation; to see that the necessary documents were presented 
to the proper officers of the State to be recorded and to procure 
the necessary certificate of incorporation, and that he did generally 
what was necessary to "float the company." The same rtlation esist- 
ed between the association and Sutphen when it was informally organ- 
ized on 27 November as after it was legally organizedi, and thr same 
good faith was required on his part toward his assoriates. The law 
requires of promoters of corporations that they make a full and fair 
disclosure to the corporation, when formed, of their interesta, and 
i t  is a breach of trust for such promoter, who induces others to join 
in the enterprise, to  purchase property a t  one valuation and then 
without making a full and fair disclosnrc to thosc whom he has 
induced to join the enterprise to scll such property to the company 
a t  a higher price, thereby taking to themselves a secret profit. 10 Cyc., 
275 and notes; Gooclman v. White, a t  this term. 

The judgment of nonsuit and dissolving the ordcr in ar~esb 2nd 
bail is 

Reversed. 
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TV. H. HOOD ET AL v. F. L. SUTTON, MAYOR, ET AL. 

(Filed 22 December, 1917.) 

1. School Districts-Bonds-Municipal Limits-Election-Calls-Statutes. 
Where a graded school district is established under chapter 96, Pub- 

lie Laws of 1899, with territory coterminous with the corporate limits 
of the town, and thereafter the territory is extended beyond such 
limits under a private law containing no authority to issue bonds, and 
there being no such authority conferred under the Laws of 1899, to 
issue them for  the enlarged district, the board of aldermen of the 
town are without authority to call a n  election for the issuance of 
bonds by the enlarged district, by virtue of chapter 81, Public Laws 
of 1915, amended by chapter 130, Lams of 1917, this act  being con- 
fined to the municipal limits and taxes levied on property therein; 
and such would destroy the uniformity of taxation with regard to the 
outlying territory but within the school district. 

2. Sara-Ambiguity. 
Ambiguity, if any, in  chapter 81, Public Lams of 1916, as  to  the call- 

ing of a n  election by the municipal authorities for a school district 
extending beyond the incorporate limits of the town, is resolved against 
the ralidity of such call by reference to  other provisions therefor re- 
quired by chapter 55 of the Public Laws, passed a t  the same session 
of the Legislature. 

3. Elections-Injunctions. 
While the courts a r e  slow to restrain the holding of a n  election, i t  

will nevertheless do so if the election contemplated would be held con- 
t ra r r  to law, and therefore be ineffective and void. 

APPEAL by defendants from order of Stacy, J., at  chambers, 21 KO- 
vernker 1917, from LENOIR. 

This is an action brought by the plaintiff in his own behalf ( 99 ) 
and in behalf of other taxpayers and residents of the city of 
Kinston to  restrain the holding of an election and the issuing of bonds 
in the sum of $150,000 for school purposes in the Kinston Graded 
School District, plaintiffs contending that there is no authority for 
holding the election or issuing the bonds: 

(1) For that the election has been ord,ered by the aldermen of 
Kinston instead of by the board of commissioners of the county on 
petition of the board of education. 

(2) For that there is no legislative authority to issue bonds in 
excess of $25,000. 

The defendants claim the right to hold the election and to issue 
the bonds under chapter 81, Public Laws of 1915. 

-4 temporary restraining order issued, and upon the hearing it was 
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continued until the final determination of the action, and defendants 
appealed. 

R. A. Whitalcer for plaintiff. 
Lof t in ,  Dawson & Manning for defendants. 

ALLEN, J. The Kinston Graded School District was established 
under authority of chapter 96, Public Laws of 1899, the territory in- 
cluded in thc district being then coterminous with the corporate limits 
of the city of Kinston. This act was ratified by a vote of the people 
of Kinston under a provision in the act requiring the election to be 
held under the same rules and regulations as for the election of a 
mayor. 

Under chapter 225, Private Laws of 1915, the district was cralarg- 
ed to include much territory outside of the corporate limits of Kinston. 
This last act was also ratified by a vote of the people a t  an election 
held a t  the time of electing municipal officers and by the same jucrlses 
and registrars, as required by thc act. 

There is no provision in either act for issuing bonds or for holding 
any election except one for the ratification of the acts, and the defend- 
ants must show legislative authority elsewhere for their action in or- 
dering an election and for issuing the bonds. 

They rely on chapter 81, Public Laws of 1915, as amended by chap- 
ter 130, Laws of 1917, which are recited in the resolution, adopted 
by the aldermen when the election was called, as their authority. 

The act of 1917 is not material t o  the present inquiry as it, does 
not deal with elections or issuing bonds, and an examination 

(100) of the act of 1915 shows clearly that i t  refers only to incorpor- 
ated towns and cities, and does not support to deal with dis- 

tricts, such as the Kinston Graded School District, which i n ~ h ~ d e  
municipal corporations and territory outside of thc corporate h i t s .  

The act of 1915 is entitled "An Act to authorize the board o,f abder- 
inen or other governing body of towns and dt ies  to issue, upon ap- 
proval by vote of the people, bonds for purchasing sites, erecting 
buildings, etc., for school purposes." The act provides, in section 1, 
"That whenever it shall be necessary, in the judgment of the board 
of aldermen or othel. duly constiluted authority of any incorporated 
town or ciiy in the State, which is in charec of its finance., t o  pur- 
chase lands or buildings or to erect adlditional buildings for .dm01 
purposes, said board of  a ldermm or other authority is authorized 
and empowered to issuc for said purposes in the name of said t o u ~ n  
or city, bonds, etc."; in section 3, "Said bonds shall be signed hy thc 
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mayor, attested b y  tlze town or city clerk or treasurer, and sealed 
with the corporate seal of said town or city, and shall bear the signa- 
ture of the town or city clerk and treasurer written, engraved, or 
lithographedJ7; in section 4, "That the board of aldemen or other 
proper authority of said towns and cities is hereby authorized to 
levy and collect each year, in addition to all other taxes in said city, 
an ad valorem tax upon all the taxable property in said city, suffi- 
cient to pay the interest on said school bonds as the same become 
due, and also a t  or before the time when the principal of said bonds 
become due, a further uniform ad  valorem tax upon all the taxable 
poperty in said city sufficient t o  pay the same or provide for the 
payment thereof." 

It therefore appears that under the provisions of the act under 
whichthe defendants are proceeding the governing body of the city 
or town is given authority to determine whether the bonds shall be 
iswed or not; that the bonds are to be executed in the name of the 
city or town and by its officers; that there is no authority to levy 
any taxes for the payment of principal or interest, except upon tax- 
able property within the corporate limits, and this excludes the idea 
that the act has any reference to a district which includes territory 
outside of the municipal corporation, as otherwise the city or town 
mould be required to issue its bond, imposing upon i t  an obligation 
to pay, and to collect taxes for the payment of the principal and in- 
terest from its citizens for the benefit of territory outside of the cor- 
porate limits, when those in this territory would not be bound and 
mould not be required to pay principal or interest, or be subject to 
any tax levy, which would destroy the principle of uniformity in tax- 
ation. Faison v. Comrs., 171 N.C. 415. 

There is no ambiguity in the statute and no room for construction, 
but if its meaning were doubtful, the doubt would be resolved against 
the defendants because a t  the same session of the General As- 
sembly provision is made by chapter 55, Laws of 1915, for (101) 
school districts, like the Kinston Graded School District, which 
include incorporated towns and cities and territory outside, to issue 
bonds for school purposes. 

The first section of this last act provides that ('the board of county 
commissioners of any county in the State shall, upon the petition of 
the couty board of education, order an election . . . to be heId in 
any county, township, or school district which embraces an incor- 
porated town or city," to ascertain the will of the voters on the ques- 
tion of issuing bonds for school purposes. The act further regulates 
the holding of the election for bonds and the use of the proceeds, and 
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XAKELY v. LAND Co. 

has cxpress provision that  in no case shall bonds issucd by any ac1100l 
district exceed the sum of $25,000. 

We therefore conclude tha t  there is no authority in the governing 
body of Kinston to  call the election or to  issue the bonds, and that  
if an election is held, i t  must be under chapter 55, Public Laws of 
1915, or under the act a copy of which is attached to the complaint. 

We are not inadvertent to the fact that  the plaintiffs are asking 
a court of equity to  restrain the holding of an election, a jurisdiction 
which the  courts are slow to exercise, and they will not do so except 
where it is clear that the election would be held contrary to  law, and 
would be incffcctive and void, as appears from this record,. 9 R. C. L., 
1001; 14 R. C. L., 375; C'onner v. Gray, 9 Anno. Cascs, 121 and note; 
R. R. v. Comrs., 109 N.C. 159. 

We therefore conclude that  thcre was no error in continuing ihc rc- 
straining order. 

Affirmed. 

Cited: Hill v. Lenoir County, 176 N.C. 587; Grifith v. Board of 
Education, 183 N.C. 409; Coble v. Cbmnaissioners, 184 N.C. 355; 
Hailey v. Winston-Salem, 196 N.C. 23. 

MARY M. MAKWLY V. WASISINGTON-BEAUPORT LAND COMPSXY. 

(Filed 22 February, 1918.) 

Wills - Devise - Powers of Salc - Purchaser - Application of Funds - 
Trusts and l'rustees. 

A devise of land to the wife, to have "complete control" for her life, 
to sell t o  pay debts of testator, who was her husband, and for division 
among their children, with power to give any share to testator's grand- 
children, subject to the support of their parents for  life, "and to sell 
and make deed for said property a s  if it were her own, and without 
being required tor give bond," and exprcssing anxiety as  to t~r-o of the 
testator's children, with " h o p  that they will come around all right": 
IIeZd, the will conferred thc power upon the wife to sell the land in 
her discretion and makc a valid deed, not reqniring the purehaqer to 
see to thc application of the purchase money. 

CIVIL ACTION, tried before Bond, J., a t  .January Term, 1918, of 
CHOWAN, upon case agrced. 
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Plaintiff Mary M. Makely, on 9 January 1918, sold to the 
defendant above named a tract of land, known as the "Donne11 (102) 
Farm," with certain exceptions, for a valuable consideration, 
which &fendant agreed to  pay, and a deed sufficient in form to pass 
the title, and duly executed, was tendered by her to the defendant, 
which the latter refused to accept upon the ground that  the title is 
defective, as under the will of her husband, Metrah Makely, the 
source of her title, she has no power to sell the land, and the con- 
troversy between the parties calls for a construction of the will, the 
relevant parts of which are as follows: 

"I give, bequeath, and devise all my property of every kind to my 
beloved wife, Mary, to have complete control of during her life, to sell 
to pay any just debts of mine, or to sell to divide among her children, 
George, JIetrah, Luella, Alice, and Agnes, to be divided equally be- 
tween them. In the event my wife should be of the opinion that it 
would be to the interest of the grandchildren to give any share to the 
said grandchild and not to the said heirs or child, said heir or child 
is to have his or her support from said property as long as he or she 
lives, but no right to sell or in any way to dispose of the said prop- 
erty and leave their child destitute. I am afraid of our two sons, 
George and Metrah, but hope that they will come around all right. 
My wife is to take said property, what she needs for her support, 
and to sell and make a deed for the said property as if i t  were her 
own, and without being required to give a bond. I prefer that the 
most of the land be sold, where i t  can be sold a t  a fair price, the 
piece of the Donald farm, the Blount tract, if i t  can be retained for 
George or his children without injuring the sale of the balance, I 
prefer I t  to  be retained and charge what i t  is worth to that  share." 

KO past of the Blount tract mentioned in the will is involved. 
Judge Bond held that  plaintiff has the power, under the terms of the 

will, to  sell the Iand, and that her deed would therefore convey a good 
title. Judgment was rendered accordingly, and defendant appealed. 

S. B r o w n  Shepherd and  Pmcden & Pruden  for plaintiff. 
S o  c o t m e 1  for defendant .  

~J-ALKER, J., after stating the case: There is no question raised as 
to the proper distribution of the fund derived from a sale of the 
land, the only question being whether plaintiff has the power under 
the will to sell. The power is given twice; in the first part of the will, 
i t  is directed that she may sell for the purpose of paying debts or for 
a division among the children, and in a later clause a Iess restricted 
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power is bestowed, namely, "she is to take said property, nha t  shc 
needs for her support, and to sell and make a deed for the same 

(103) as if i t  were her own, and without being required to give a bond," 
and then a preference is expressed, "that the most of the land be 

sold, where it can be sold a t  a fair price, the Blount tract t o  be re- 
tained for George or his children, if this can be done without impair- 
ing the sale of the other traxt, the value of the Rlount tract to  be 
charged to that share." 

As we have stated, the Blount tract is not embraced by the dewip- 
tion in the deed1 tendered by the plaintiff, and has not bwn sold, so 
far as appears. I t  would seem that  the language of the will iq quite 
broad and comprehensive and confers a power very extensive in its 
scope. The testator evidently was very solicitous about the interests 
and welfare of his children, and was somewhat doubtful, as we11 as 
anxious, about the career of a t  least two of then?. I n  his lif~tirne he 
could watch over them and act for the promotion of their best interest, 
but he wished to devolve this duty in respect t o  them upon his wife, 
in whom he had great confidence, after his death, so that she might 
take his place and, exercise her judgment and supervising care in 
their behalf, having the same interest as he in their welfare. He 
.therefore gave her large discretion, so that  she could exercise a proper 
and adequate restraining influence and do what was best for them 
according to  the existing circumstances, a not infrequent provision 
to be found in wills. She had the power in the distribution of his 
estate to prefer a grandchild t o  a child, in order to disinherit any 
one who might prove to  be unworthy of his bounty or to do what 
seemed best to her as between the children and grandchildren. She 
was specially authorized to sell that she might pay his debts or 
divide the estate among the children. This provision would confer 
the power to  sell without reference to the other parts of thc  will 
where a power is also conferred. The purpose in making the sale is 
not stated, nor was i t  material that  i t  should be, as we are not con- 
cerned with that  matter in the present phase of the case, as we do 
not understand i t  to be required that the purchaser should look to the 
application of the proceeds of thc sale. 

Cases bearing more or less upon the question in this case have been 
decided by this Court. The language of Judge Manly in AStroz~d 1). 

Morrow, 52 N.C. 463, lends support to our construction of Mr. AIetrnh 
?b?YIakeiy's will. The learncd judge t,hecr said: "The question preqent- 
ed for decision upon the case agreed is, as we think, free from diffi- 
culty. The wife's estate for widowhood is coupled with a power of 
disposition by sale, ~vill, or otherwise, absolute and ~ n c o n d i t i o ~ ~ ~ l .  
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There seems to be no restriction upon i t  except that  discretion in 
which her deceased husband so entirely confided, and we are accord- 
ingly of opinion that  her covenant of a right to  convey as set forth 
in the case is true, and consequently the action cannot be maintain- 
ed. Our opinion is based upon the strong and explicit language em- 
ployed by the testator in his will. All property is given therein to the 
wife during life or widowhood, with full power to dispos'e of 
the same by sale, will, or otherwise, a t  her discretion, for her (104) 
and their common children's use and benefit, etc. The power 
to convey by will is clear to the point that  the estate t o  the wife 
was not simply during widowhood, with power to  apply the income, 
but intended to leave i t  to her discretion, if circumstances required it, 
to sell in her lifetime or to  dispose of i t  by will at  her death. The 
power of sale is scarcely less significant. It would be an extraordin- 
arily use of that  term to mean by i t  a power to  mortgage or pledge 
for a limited time only to raise moneys or pay debts. The power to 
sell, absolutely, is clear; which disposes of the case before us, and 
we forbear to discuss the rights of persons under the will which may 
arise upon other possible contingencies." He also alludes t o  the fact 
that in LitLle v. Bennett, 58 N.C. 157, an estate devised for purposes 
similar t o  those declared in the Stroud case, and with a power of 
sale for the more complete fulfillment of the testator's intent, was held 
to create a trust with respect to it, with an absolute power of dis- 
position, and that  the estate in reversion was subject t o  be divested 
by and t o  the extent that the power was exercised. 

The case of Troy v. Troy, 60 N.C. 624, is like our case in one or 
two respects. Mr. Robert E. Troy d,evised all of his property t o  his 
wife during her life, with remainder to  his son, Alexander Troy, 
but provided that  his wife should have the power to sell any part 
or all of i t  as she might deem proper in the exercise of her judgment. 
It was held tha t  this was a power appurtenant, and the estate creat- 
ed by the exercise of i t  took effect out of her life estate as well as 
out of the remainder, and that the exercise of this right vested in the 
purchaser an estate in fee simple, and he was not bound, to see to the 
application of the purchase money. See, also, to tlie same effect, Parks 
v. Robinson, 138 N.C. 269; Wright v. Westbrook, 121 N.C. 156; 
White v. White, 21 Vt. 250; Underwood v. Cave, 176 Mo. 1. We are 
of the opinion that  the terms of this will more clearly express the 
intention t o  confer a power of sale upon the wife a t  her discretion 
than those contained in the wills construed in the cases we have cited. 

We have given tlie same construction as herein indicated to  this will, 
a t  this term, in Makely v. Shore, where the Chief Justice says: '(The 
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will not only gives the property to  the wife for her life with 'coniplete 
control' t o  sell and divide the same, but gives her the right t o  appoint 
the property to the grandchildren instead of t o  the children, subject 
only to  giving the children a 'support' from the property." 

The learned jud,ge decided correctly upon the facts statcd in the 
case, and this affirms the judgment. 

Affirmed. 

Cited: Wells v. Williams, 187 N.C. 139. 

COMMISSIONERS OF BLADlTN COUNTY v. S. W. BORING. 

(Filed 21 February, 1918.) 

1. Constitutional Law - Counties - Townsliips - Bond Issues-Nndorse- 
m e n t a F a i t h  and  Credit." 

Where townships upon petition to  the county commissioners a re  per- 
mitted by statute to call an election for the purpose of voting upon the 
question of the  issuance of township bonds for the roads of the tomwn- 
ship, the proceeds to be turned over to the sole management and con- 
trol of the township commissioners, with further provision that  the 
county endorse the bonds upon being satisfied of the validity of the 
issuance under the statutory authority conferred, the endorsement by 
the county of the township bonds is a loan of the credit of the county, 
without benefit to the other townships, however remote the liability 
and contrary to the Constitution, Art. I, see. 17 ;  Art. VII, see. 7. 
Cornrnisuio?ters v. State Treaszcrer, 174 N.C. 141,, cited and applied. 

8. Sarnc~-Statute-Intent-Part Constitutional. 
Where a provision of a statute authorizing the issuance of bonds is 

valid and complete in  itself and evidences the intent of the Legislature 
that  township bonds for  road purposes may be voted upon and issued 
as  bonds of the township, and there is a n  unconstitutional provision 
of the same act  authorizing the endorsement of the bonds by the coun- 
ty tending to increase the market value of the bonds: Held, the un- 
constitutional feature of the statute does not affect the validity of the 
constitutional part, and the bonds may be sold without the endorse- 
ment of the county. 

3. Counties-Townships-Principal and  A g e n t C o n s t i t u t i o n a l  Law. 
lTeld,  under the facts of this case, that a county may act a s  the agent 

of a township in  the issuance of the bonds of the tolmnship for road 
purposes. 

4. Constitutional Law-"Faith and  Credit"-Statutes-Counties-Town- 
ships--Bond Issue-Principal and  Agcnt. 

Where the townships of a county a r e  authorized by statute to sepa. 
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rately act upon and issue township bonds for road purposes, with a n  
unconstitutional provision that  the county endorse the bonds of such 
townships as  should issue them, the fact that several or all  of the 
townships should issue them, the fact that  several or all of the town- 
ships have voted for  the issuance of the bonds under the valid provi- 
sions of the act does not affect the unconstitutional provision thereof 
a s  to the endorsement of the bonds by the county. 

CLARK, C. J., eoncurring in part and dissenting in part. 

CIVIL ACTION, tried before Bond, J., a t  December Term, 1917, of 
Bladen. 

Under the provisions of chapter 336: Public-Local Laws of 1915, 
three townships in Bladen County have voted for the issue of bonds 
for the improvement of the roads in the township, to  the amount of 
$27,500, and the county commissioners sold the bonds to  defendant 
and offered to execute the same on behalf of the townships and to en- 
dorse them on behalf of the county as provided in the act. The defend- 
ant refuses to  comply with his contract of purchase, alleging 
that  the commissioners have no right to endorse the bonds on (106) 
behalf of the county, and that the bonds are not valid as town- 
ship bonds without such endorsement, and the court beIow so held. 

The facts agreed exclude any question as to  the passage of the bill, 
the regularity of the elections authorizing the bonds, or the sale of 
the bonds, and the controversy narrows itself down to a construction 
of said act upon two points: 

1. Have the commissioners of Bladen County the right, on behalf of 
the county, under section 5, chapter 336, Public-Local Laws of 1915, 
to  endorse and guarantee payment of the bonds? 

2. If the commissioners have no such right, are not the bonds valid 
as township bonds? 

The act (in section 1 )  provides that  when 25 per cent of the voters 
in any township in the county shall file with the commissioners a peti- 
tion asking for an election in such township upon the question of issu- 
ing road bonds, the commissioners must order the same. The petition, 
as well as the notices of election following it, must state the amount of 
bonds t o  be voted on, the term of years for which they are to  run, the 
rate of interest that  they shall bear, not to exceed the legal rate. All 
these questions are left to  the people of the township. 

section 2 of the act provides that  if a majority shall be cast in 
favor of the bond issue, the county commissioners shall advertise for 
sale, sell, and issue the bonds for the township, and that  the bonds so 
issued shall be township bonds and not county bonds. 

Section 3 of the act is as  follow^: "The Board of Commissioners of 
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Bladen County, in order to provide for the payment of the interest on 
such bonds as may be issued by any township and to create a sinking 
fund which shall be sufficient to redeem such bonds a t  maturity, shall 
compute and levy each year, a t  the regular time for levying other 
taxes, a sufficient tax on all taxable property and polls within such 
township; and in so doing shall observe the constitutional equation 
between property and polls." 

Section 11 of the act provides that these taxes shall be collected 
as other State and county taxcs are and shall be kept separate and 
distinct from all other taxes, and used only for the purpose of paying 
the interest and creating a sinking fund. The act then provides for the 
election of township highway commissioners, throws certain definite 
restrictions around the expenditure of the money and the manner ol 
building the roads, and the latter part of section 29 provides that when 
the bonds have been sold, the county commissioners shall turn over to 
the highway commissioners the proceeds therefrom, less any amounts 

which may be necessary to keep in hand in order to meet any 
(107) interest accruing before the next tax levy can be collected. 

Section 5 is as follows: "That when any such bonds shall have 
been issued, and i t  appears that the sale of the same can be effected, 
the Board of Commissioners of Bladen County shall cause an investi- 
gation to be made for the purpose of ascertaining whether or not the 
said bonds have been issued in accordance with law and are a bind- 
ing obligation upon the township issuing the same; and if i t  shall 
appear that  the election herein provided for has been properly held, 
that the bonds have been properly and legally issued, and that the 
same constitute a binding obligation against the taxable aasests of 
such township, then the Board of Commissioners of Bladen County 
shall, on behalf of the county, endorse and guarantee the payment of 
such bonds and the interest thereon: Provided, that in the event de- 
fault should be made by the said township or the officials thereof in the 
payment of either the interest or the principal of said bonds, the 
county of Bladen shall not be in any way liable for the payment of 
any amount whatsoever on account thereof until all the taxable assets 
of the township issuing such bonds shall have been fully exhausted." 

The court held, and so adjudged, that  the commissioners had no 
legal authority to guarantee the bonds, and that without such guar- 
anty they are not valid obligations of the county or of the township. 
Plaintiffs appealed. 

E. F. McCulloch, Jr. and Bayard Clark for plaintiff. 
Sinclair, Dye & Ray for defendant. 
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WALKER, J., after stating the case: One question in this case is 
whether i t  is governed by the principal stated and applied in Commis- 
sioners v .  States Treasurer, 174 N. C., 141. We are unable to distin- 
guish the two cases. The following we consider to be a fair statement 
of the substance of that  decision: 

First. Under Laws of 1917, ch. 6, sec. 20, providing that  townships 
and road districts created by special act of the General Assembly may 
avail themselves of the benefits of the chapter, a statute designed to 
enable the State to  lend its aid to  road building and maintenance in 
counties, townships, and road districts upon compliance with the re- 
quirements set out, provided that  the bond or undertaking filed with 
the State Treasurer shall be executed by the board or boards of county 
commissioners of the county or counties in which such township or 
road district is situated, and under other provisions of the chapter and 
its general meaning and purpose, whether a loan from the State for the 
purpose of road building and maintenance be applied for by a county, 
township, or road district, the bond tendered the State must be that of 
the county. 

Second. The Legislature of North Carolina is without power 
to  require a county to  give its binding obligation to pay the in- (108) 
terest on a loan a t  5 per cent for 41 years on the application and 
vote of a township or road district for the construction and mainte- 
nance of the roads of the township or district, since i t  is not within the 
legislative power to tax one community or local-taxing district for the 
exclusive benefit of another; hence Laws 1917, ch. 6, sec. 20, so requir- 
ing s county is violative of Constitution, Art. I, sec. 17, providing 
that no person shall be in any manner deprived of his property but by 
the law of the land. 

Third. A State or county, as a rule, may lend its aid or expend its 
money in the building or maintenance of a public road anywhere with- 
in its borders when it  is being done for the public benefit or as a part 
of a State or county system, but no taxing district can be taxed for the 
exclusive benefit of another district. 

Fourth. Laws 1917, ch. 6, is designed to enable the Sta,te to  lend its 
aid to road building and maintenance in counties, townships, and road 
districts, and section 20, requiring the county t o  give its binding obli- 
gation t o  pay the interest on a loan a t  5 per cent for 41 years on the 
application and vote of a township or road district for the construction 
and maintenance of the roads of the township or district, is violative of 
Constitution, Art. VII, sec. 7, providing that  no county, city, town, or 
other municipal corporation shall contract a debt, pledge its faith, or 
loan its credit, nor shall any tax be levied or collected by any officers of 
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the same, unless by a vote of the majority of the qualified voters 
therein. 

Fifth. When two constructions of a statute are permissible, the 
courts, in favor of upholding legislation, should adopt the construc- 
tion which is in accord with the organic law; but the principal does not 
justify a departure from the plain and natural significance of the 
words employed which the meaning and purpose of the law clearly 
tend to confirm and support. 

Sixth. When the constitutionality of a statute is the question what 
the statute authorizes, and not what is being presently done under it, 
furnishes the proper test of validitv. 

The only difference between that case and this one is merely formal, 
for there the county was required to issue the bond as its own inde- 
pendent obligation for the township, the county being the principal, 
while here the county is required to endorse or guarantee the township 
bond. In the one case the obligation of the county is primary, in the 
other it is secondary. Nevertheless, the county would incur an obli- 
gation for the township, contrary to the principle of the Lacy case, 
that a State or county, as a rule, may lend its aid or expend its money 
in the building or maintenance of a public road anywhere within its 
borders when i t  is being done for the public benefit or as a part of a 
State or county system; but no taxing district can be taxed for the 

exclusive benefit of another district. Under such a provision as 
(109) that contained in the statute, one township would get the bene- 

fit of road improvement and maintenance within its borders a t  
the expense of all the other townships and without their consent ex- 
pressed a t  an election. We have frequently held, a t  least in principle, 
that where the roads of the different townships or districts are set 
apart and a scheme is devised whereby they can be planned, laid out, 
constructed or improved entirely under the township's control and 
management, and without reference either to State or county benefit, 
i t  is not within the legislative power to tax one community or local 
district for the exclusive benefit of another. Harper v. Comrs., 133 
N.C. 106; Faison v. Comrs., 171 N.C. 411; Keith v. Lockhart, 171 N.C. 
451, and numerous cases in other jurisdictions collected in Com- 
missioners v. State Treasurer, supra, are to the same effect. 

"The taxing district through which the tax is to be apportioned must 
be the district which is to be benefited by its collection and expendi- 
ture. The district for the apportionment of the State tax is the State, 
for a county tax the county, and so on. Subordinate districts may be 
created for convenience, but the principle is general, and in all sub- 
ordinate districts the rule must be the same." Cooley on Taxation 
(3  ed.), 430. 
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"The constitutional requirement of uniformity of taxation forbids 
the imposition of a tax on one municipality, or part of the State, for 
the purpose of benefiting or raising money for another." 37 Cyc., 749. 

Taxes should be laid upon those only for whose benefit they are im- 
posed, and when the burden is laid upon one locality for benefits ac- 
cruing solely to another it  is violative of constitutional guarantees as 
contained in the Constitution, Art. I, sec. 17, providing that  no person 
shall be deprived of his life, liberty or property but by the law of the 
land. The clear injustice of any other rule of action is apparent. It is 
provided in Constitution, Art. VII, sec. 7, that  no county, city or town, 
or other municipal corporation, shall contract a debt, pledge its faith 
or loan its credit, nor shall any tax be levied or collected by any officers 
of the same, except for the necessary expenses thereof, unless by a vote 
of a majority of the qualified voters therein. While the construction of 
public roads is a necessary expense, as has been so often decided, we 
held in the Lacy case that  the establishment of a road system confined 
to a township or road district, and under its control and for its special 
benefit, is not a necessary county expense; and even if sanctioned by a 
majority of the voters of the township or district a t  an election, the 
Legislature cannot create any obligation of the county which must be 
paid by taxation of the entire county when the voters in the latter have 
not consented thereto, and there is not even a method provided for their 
doing so. 

The Court said in Commissioners v. State Treasurer, aupra: 
"A localized road system can in no sense be considered a neces- (110) 
sary county expense, and a statute, or that  portion of it, certain- 
ly, which undertakes t o  establish a county liability for its construction 
and upkeep, is in clear violation of this wholesome constitutional pro- 
vision, and must be declared invalid." 

This review of the Lacy case, we think, shows unmistakably that  this 
case falls directly within its governing principle. It can make no dif- 
ference that in the Lacy case the county was a principal, and not a 
surety or guarantor for the township. I n  either case the county is made 
to assume a liability or obligation for the township. And i t  must be 
observed that Constitution, Art. VII,  sec. 7, refers not only to  a debt. 
but to a pledge of its faith or loan of its credit, and a guaranty is of 
the latter class. The prohibition of that  section was on ground upon 
which the derision in the Lacy case was based. The language of section 
7 of Article VII was purposely given a broad scope so as to  include 
any and every form of indebtedness, legal obligation or liability, for it 
was seen that  the same rule should be provided for all in order to  pro- 
tect the people against discriminating and unjust taxation. 

But i t  is argued that  the county may never have to pay, as the "tax- 
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able assets" of the township must be fully exhausted before i t  can be 
called upon to make good any deficiency. This does not destroy the 
debt, pledge of its faith, or loan of its credit, or alter in the least the 
legal character of its undertaking, and i t  may also be said that  the 
suggestion, if carried out, would lead to  the conclusion that  if the coun- 
t y  will never have to  pay, there was no use in requiring its guaranty 
of the debt, as i t  would add nothing to the credit of the township or 
to the salable value of the bonds on the market. The question, there- 
fore, is not whether the county will have to pay, but whether it  may 
have to pay on default of the township. An ordinary guarantor may 
never be called upon to pay for his principal, because the latter is able 
himself to  pay, but this does not alter the character of his liability in 
law. It is only something incident to the relation he has assumed. 

I n  the Lacy case this contention also was met as follows: "We are 
not inadvertent to  the fact that thus far a tax only on the township 
applying for the loan is contemplated by the county commissioners; 
but, as we have seen, the bond to be given fixes an obligation on the 
county for the entire sum, and the statute provides that  if there be de- 
fault in payment of the 5 per cent interest for thirty days, the entire 
amount due and all penalties shall 'at  once become due and payable' 
and enforced by action. And, as we have said in former decisions, 'It 
is no answer to this position that, in the particular case before us, no 
harm is likely t o  accrue, or that the power is being exercised in a 

benevolent manner, for when a statute is being squared to the 
(111) requirement of constitutional provision, i t  is what the law au- 

thorizes, and not what is being presently done under it, that  
furnishes the proper test of validity.' " But the probability of the 
county never having to pay anything not only does not change the 
nature of its obligation, but the suggestion is further answered by the 
fact that i t  is not the eventual amount of the liability that determines 
the question of its original validity, but solely the character of the 
obligation assumed, whether the money risk is small or great. We 
must hold, therefore, that the Lacy case applies, and that the county 
has no power to guarantee the payment of the bonds. 

But we are of the opinion that  this conclusion does not affect the 
validity of the township bonds. The guaranty of the county was in- 
tended to add its credit to  that  of the township and increase thereby 
the market value of the bonds. It surely was not intended t o  go beyond 
this and make the guaranty a condition precedent to  the validity of the 
bonds, or, in other words, that the power of the township t o  issue the 
bonds and that of the county t o  guarantee them were inseparably 
joined together, so that the one could not exist without the other. The 
guaranty was intended for the benefit of the township and the pur- 
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chasers of its bonds. If they choose to  take the bonds without the 
guaranty, we do not see why they cannot legally do so. We think the 
principle of the following cases applies: Berry v. Haines, 4 N.C. 311; 
Darby v. Wilmington, 76 N.C. 133; Cotton Mills v. Waxhaw, 130 N.C. 
293; Lowery v. School Trustees, 140 N.C. 42-43. 

Where a part of a statute is invalid, the remainder, if valid, will be 
enforced, provided it is complete in itself and capable of being executed 
in accordance with the apparent legislative intent; but if the void 
clause cannot be rejected without causing the statute to enact what 
the Legislature did not intend, the whole of i t  must fall. 26 A. & E. 
Enc. of Law (2 ed.), 570; Black on Const. Law, p. 64; Lowery v. 
School Trustees, supra; Keith v. Lockhart, supra. 

"Even in a case where legal provisions may be severed in order to  
save, the rule applies only when it  is plain that  the Legislature would 
have enacted the legislation with the unconstitutional provisions elimi- 
nated." Employers' Liability Cases, 207 U.S. 463, 501; R. R. v. Mc- 
Kenonill, 203 U.S. 514; Rigysbee v. Durham, 94 N.C. 800; Greene v. 
Owen, 125 N.C. 212. 

The leading or dominant intent in passing this statute was t o  au- 
thorize the issuing of township bonds, which can be done without any 
endorsement of the county, and the object, if not the sole object, to be 
attained by the guaranty was, as we have said, t o  increase the market 
value of the bonds so that  they may be sold for an adequate price, or 
t o  the best advantage. But if this can be done without the en- 
dorsement, and it  appears in this case that  i t  can be done, we (112) 
should not declare the entire statute to be void. It is stated in 
the brief of the defendant's counsel that  he will take the township 
bonds without the county's endorsement if the county has no power to 
endorse them. 

There can be no doubt upon the question incidentally presented 
in the cape that  the county may act as agent for the township in the 
manner described in the statute. Jones v. Conzrs., 107 N.C. 248, 265; 
iMcRackan v. R. R., 168 N.C. 62; Edwards v. Comrs., 170 N.C. 448. 

The fact that more than one of the townships has voted for the issue 
of bonds, each for itself, can make no difference in the result. They 
do not even collectively constitute the county in its corporate capacity, 
but each is acting for itself, and the law is the same as if only one 
t o ~ n s h i p  had issued bonds, for several of the townships is no more the 
same entity as the county than one township would be, not even if they 
acted in concert, which they cannot do, as i t  is required by the statute 
that  each township should act for itself by a separate vote, the county 
being its agent in certain respects. 

Our conclusion is that the township bonds are valid, but that the 
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county cannot endorse them or add its guaranty to  them. This modifies 
the judgment. 

The costs of this Court will be taxed against the plaintiff Board of 
Commissioners of Bladen County. 

Modified. 

CLARK, C.J., concurring in part and dissenting in part: The bonds 
being issued by the township for necessary purposes, under a vote of 
the people, and under the authority of an act of the Legislature, there 
can be no doubt as to  their validity. 

The act, however, is also equally explicit (section 5)  in authorizing 
the board of commissioners on "behalf of the county to endorse and 
guarantee the payment of such bonds and the interest thereon," after 
investigation by the commissioners and a finding by them that  the 
bonds have been legally issued and are a binding obligation against 
the taxable assets of such township, with a proviso that  "the county 
of Bladen shall not be in any way liable for the payment of any 
amount whatsoever on account thereof until all the taxable assets of 
the township issuing such bonds shall have been fully exhausted." 
With this proviso, the county could not incur any liability, as a matter 
of fact, and the endorsement is merely to give the bonds a higher 
market value, thus benefiting the township without risk t o  the county. 

A perusal of the State Constitution with a microscope of the highest 
possible power will fail to  discover a single line or word or intimation 

that  prohibits the Legislature from authorizing a county to  en- 
(113) dorse the bonds of one of its townships issued for necessary 

purposes. If there is, the language should be pointed out. It 
would be passing strange if there could be such prohibition upon the 
Legislature since the Legislature has repeatedly bound not only the 
county in which the local improvement has been made, but all the 
counties of the State therefor. The Quaker Bridge Road in Jones and 
Onslow and the public road in Jones County from Core Creek to 
Trenton were built a t  State expense, Jones County bearing its part, 
though the road is no part of a State system. The same is true as to a 
public road built a t  State expense in Pender County and the Hickory 
Nut  Gap Road and many similar enterprises. All the numerous State 
appropriations for railroads have been made by the sale of bonds 
issued by the whole State for the benefit, in each instance, of a few 
counties through which these roads run. 

Even now the State is giving aid for the construction of a short rail- 
road from Elkin to  Sparta and t o  the reconstruction of the Hickory 
Nut  Gap Public Road. The Disnlal Swamp Canal and Harlowe's 
Creek Canal were built largely at  State expense, though of local value 
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western counties can be taxed to pay bonds issued for public roads and 
canals in the East and if California and Oregon can be taxed for build- 
ing waterways or highways in North Carolina, the Legislature can 
certainly, as in this case, authorize a county to  give the aid of its 
credit t o  one of its townships by endorsing bonds issued for necessary 
expenses, this being done without any risk to the county and when 
there is nothing in the Constitution restricting the Legislature in such 
exercise of its power to  direct the public policy of the State. 

Our State has also pursued the policy of exchanging bonds with a 
railroad corporation, giving its own bonds for the railroad bonds, as 
among other instances, to  aid in building the short line of railroad 
from Taylorsville to  Statesville, better known as the "Junebug Rail- 
road," and in the construction of the Chatham Railroad, with which 
it  not only exchanged State bonds for railroad bonds, but i t  also ex- 
changed State bonds with the city of Raleigh, which had subscribed 
for the construction of that  railroad, and in other cases. The instances 
have been numerous. 

I n  passing upon the constitutionality of the statute, the question is 
not whether this Court or a previous Court has held such act invalid or 
valid, but whether the Constitution itself shows any prohibition on the 
Legislature to pass the act. Such prohibition must be clear and explicit, 
"beyond a reasonable doubt." It was so held by Chief Justice Marshall, 
who invented, or first asserted, the claim of the supremacy of the courts 
over the Executive and Legislative Departments, in Marbury v. Madi- 
son, P Cranch, 137, and this restriction on what would otherwise be an 
unlimited and arbitrary power in the courts-the autocracy of 
an  irreviewable veto-has been affirmed several hundred times (114) 
since by State and Federal Courts. Ogden v. Sanders, 12 Wheat., 
213; 6 R.C.L., p. 82, and cases cited in notes, secs. 81-86, and 98-116. 

Unless the Legislature is expressly prohibited by the Constitution 
from passing an act, then the matter rests in the discretion of the law- 
making power, and the Court has no power to  interfere with the legis- 
lative exercise of its right to  direct the public policy of the State, 
without itself violating the Constitution, which provides that  the three 
departments of the government-Legislative, Executive, and Supreme 
Judicial-shall be "forever separate and distinct from each other." 
Constitution, Art. I, sec. 8. Keither of the three departments is given 
control over the other two beyond the power given the legislative, 
which is nearest to  the people and with shorter terms of office, to  im- 
peach and remove any official. In  other respects, all three are left sub- 
ject to  control by the people only, who will pass upon their conduct in 
the election of their successors as public agents. So jealous has North 
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Carolina always been of the free and untrammeled expression of its 
will by its Legislature, subject only to  review by the people themselves, 
tha t  this State has never given the Governor the veto power to  this 
day. It certainly did not intend to give an irreviewable veto h the 
courts, especially in cases where the Constitution does not expressly 
forbid the General Assembly to act. 

Cited: Martin County v. Trust Company, 178 N.C. 32; Comrs. v. 
Trust Co., 178 N.C. 173; Brunswick-Balke Co. v. Meclclenburg, 181 
N.C. 388; Jones v. Board of Education, 185 N.C. 309, 310; Bank v. 
Lacy, 188 N.C. 29; Ellis v. Greene, 191 N.C. 765; Greene Co. v. R. R., 
197 N. C. 423; Banks v. Raleigh, 220 N.C. 37; Strickland v. Franklin 
Co., 248 N.C. 674. 

R. C. BARCLIFT AND WIFE V. NORFOLK SOUTHERN RAILEOBD CO. 

(Filed 20 February, 1918.) 

1. Railroads-Construction-Waters-Damages-Limitation of Actions. 
Under the provisions of Revisal, sec. 394 (2) ,  that actions to recover 

damages caused by the construction of a railroad, or repairs thereto 
shall be commenced within five years, etc., after the cause of action 
accrues, the statute does not necessarily begin to  run from the time the 
road o r  structures were originally erected if thereafter changes have 
been made therein which caused appreciable and substantial damages 
to  adjoining lands. 

2;. Same-ditches-Increase of Flow. 
A railroad company in 1881, by lateral ditches, diverted qnautiries of 

water from their natural flow, conveying a part of the same by a drain 
ditch towards plaintiff's land, passing through a culvert under a coun- 
ty road, which method was sufficient a t  that  time not to apprwiably 
injure the plaintiff's land or crops growing thereon. In  1911 the com- 
pany enlarged the  ditch so a s  to increase the flow of the diverted water, 
to the substantial damages to  the plaintiff's land and crops he en- 
deavored to grow thereon, for  which compensation is sought in the 
action: Held, the statute began to run from the later date, 1911. Re- 
visal, sec. 394 (2) .  

8. Railroads-Waters-Measure of Damages-Entire Damages-Crops. 
The damages to  land caused by the building of a railroad and struc- 

tures within contemplation of Revisal, see. 3% (2) ,  are  the entire dam- 
ages, past, present, and prospective, including not only the deprecia- 
tion of the land incident to  the trespass, but also the injury to gmwth 
of crops during the period covered by the enquiry to the time of trial, 
which may be assessed by the jury on separate issues as to  each. 
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CIVIL ACTION, tried before R e w ,  J., and a jury, a t  November (115) 
Term, 4917, of PASQUOTANK. 

The action, instituted 30 October 1915, is to recover for the alleged 
wrongful diversion of water by defendant company on the lands of 
plaintiffs R. C. Barclift and his wife, Lavina, causing substantial dam- 
ages to  the same. On denial of liability, the jury rendered the following 
verdict: 

1. Is the plaintiff the owner of the land described in the pleadings? 
ilnswer: "Yes." 

2. Has the defendant wrongfully diverted and discharged the water 
on the lands of the plaintiff, as alleged? Answer: "Yes." 

3. What damage, if any, was done to  the crops of Luna Barclift dur- 
ing the years 1913, 1914, 1915, 1916, and 1917? Answer: "1913, $75; 
1914, $75; 1915, $87.50; 1916, $50; 1917, $100. Total, $387.50." 

4. What permanent damage, if any, has the plaintiff, Lune Barclift, 
sustained to her lands described in the complaint by the wrongful acts 
of the defendant? Answer: "$50." 

5. Is the right of action of the plaintiffs barred by the statute of 
limitations? Answer: "No." 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

Aydlett & Simpson and Thomas J .  Markham for plaintiff. 
Ward & Thompson for defendant. 

HOKE, J .  There were facts in evidence tending to show that  defend- 
ant company, constructing its road in 1881, by lateral ditches diverted 
quantities of water from its natural flow and drainage and by a drain 
ditch conveyed a part of this diverted water towards the lands of plain- 
tiffs, passing through a culvert under a county road, etc.; that  this 
drain ditch, as originally made by the company, was about six feet 
wide and two to three feet deep and held the water in such fashion that  
the culvert under the county road and lower drain ditches were suf- 
ficient t o  carry same to a natural watercourse and without appreciable 
injury to  plaintiff's lands or the production of crops growing thereon; 
that  in 1911 the company enlarged this drain ditch to  9 feet in width 
and made i t  much deeper, and in this way increased the flow of 
this diverted water to  such an extent that  the culvert under (116) 
the road and the lower ditches were insufficient to carry i t  off, 
and the plaintiff's lands and the crops he endeavored to grow thereon 
were thereby greatly injured and damaged. 

These facts, which have been accepted by the jury and established 
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by their verdict, give plaintiffs a clear right to recover, and there is 
no error, to defendant's prejudice, in the proceedings below. 

Our statute, Revisal, sec. 394, subsec. 2, provides that actions to re- 
cover damages caused by the construction of railroads or repairs there- 
to shall he commenced within five years after the cause of action ac- 
crues and requires that, in any such action, the jury $hall assess the 
entire amount of damage which the party aggrieved is entitled to 
recover by reason of thc trespass upon his property. In  construing this 
statute, it has bcen repcatcdly held that the limitation begins to run, 
not from the time the road or structures arc built or rcpaired, but from 
the time that said structures causc appreciable and substantial dam- 
ages to thc property. It is further held that  the entire damages shall 
be awarded, "past, present and prosepctive," and that said damages 
may properly include, not only the depreciation in the value of the 
land incident to the trespass, but also the injury to growth of crops 
during the period covcred by the inquiry and to the time of trial, and 
that these different sources of damages may be assessed on separatc 
issues if such a course is found desirable. These positions were all recog- 
nized and applied in Barclift v. R. R., 168 N.C. 268, a suit between 
these same parties concerning another piece of land in the same locali- 
ty and involving the same diversion of water and the trespass inci- 
dent to this alleged wrong. That  well-considered case is in full accord 
with our decisions on this subject, and we regard i t  as decisive of all 
questions presented on the present appeal. Perry v. R. R., 171 N.C. 38; 
1)uvall v. R .  R., 161 N.C. 448; Porter v. R. R., 148 N.C. 563; Beasley 
v. R. R., 147 N.C. 362; Stack v. R .  R., 139 N.C. 366; Ridley v. R. R., 
118 N.C. 996. 

We find no error in the record, and the judgment for plaintiff is 
affirmed. 

No error. 
Cited: Barcliff v. R .  R., 176 N.C. 41; Jackson v. Kearns, 185 N.C. 

420; Phillips v. Chesson, 231 N.C. 570. 
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\%7HITJIORE-LIGON COMPBNY, INC., V. R.  B. HYATT, SHERIFF OP EDGE- 
COMBE COUSTY, S. A. GARDXER AXD R.  E. FULFORD. 

(Filed 20 February, 1918.) 

1. Statutes--Vendor and  Purchaser-Merchandise in Bulk-Police Powers 
-Constitutional Law. 

Statutes regulating the "sales of merchandise in bulk" a re  a valid ex- 
ercise of the police power of the State. Pell's Revisal, 964a, a s  amended. 

2. Statute-Vendor and  Purchaser-Merchandise i n  Bulk-Void Sales. 
A %ale in bulk of a large par t  o r  the whole of merchandise" under 

the  conditions set forth in our statute, without a n  inventory and proper 
notice to  creditors, or without a n  adequate or proper bond to account 
for the proceeds, is absolutely void a s  to creditors and mag be made 
arailable for their debts and daims. 

3. Sam+Exemptions and  Executions. 
A vendor of merchandise in  bulk which is void under our statute is  

not deprived of his right to his personal property exemption under 
execution of his judgment creditor. 

4. Sheriff-Exemptions-Fees Demanded. 
Where the judgment debtor claims his personal property from execu- 

tion, the sheriff is justified in  refusing to proceed further till such ex- 
emptions a r e  properly set apart, and the payment of his fees for the 
purpose by the plaintiff in  the action, except when the suit is  brought 
in forma pauperis. Revisal, see. 1275. 

CIVIL ACTION, heard on demurrer to compIaint by Daniels, J., a t  No- 
vember Term, 1917, of EDGECOMBE. 

The action was in part against the defendant sheriff, to compel the 
sale of certain goods levied on under an execution in plaintiff's favor 
against defendant S. A. Gardner, judgment debtor, and without setting 
apart the personal property exemptions of said Gardner, as requested 
by him, and also to recover certain penalties against said sheriff by 
reason of other defaults in the enforcement of said process. The claim 
for specific penalties having been withdrawn, the demurrer of the 
sheriff to plaintiff's first cause of action was sustained, and plaintiff, 
having duly excepted, appealed. 

There were other facts stated in the complaint looking to further 
recovery by plaintiff against S. A. Gardner, vendor, and his codefend- 
ant, R. E. Fulford, vendee, arising by reason of a sale of goods from 
the former to the latter without any compliance with the require- 
ments of the statute regulating taxes of merchandise in bulk, as set 
forth in Pell's Revisal, 964a, amended by Laws 1913, Extra Session, 
ch. 66; Gregory's Supp., p. 108; but, as judgment on that feature of 
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the case was rendered against said defendants and they do not appeal, 
the questions relevant to the claim against these parties is not pre- 
sented. 

James M. Norfleet for plaintiff. 
A. W. iMacNair for defendant Gardner. 
W. 0. Howard for defendant Hyatt. 

(118) HOKE, J. It appears from the complaint that  S. A. Gardner, 
a retail merchant, in October, 1916, sold his stock of goods in 

bulk t o  his codefendant R. E. Fulford without in any way complying 
with the requirements of the statute regulating such sales, Pell's Revis- 
al, sec. 964a, and Gregory's Supp., same section, p. 108; that plaintiff, a 
creditor of the vendor, by reason of goods sold, delivered and unpaid 
for, instituted his action before a justice of the peace and recovered 
judgment for the then debt, $78.76 and costs, and that  execution there- 
on having been placed in the hands of the defendant sheriff, lie levied 
on the stock of goods remaining unsold and thereupon the fraudulent 
vendor, having requested that  his personal property exemption be set 
apart to  him, the sheriff, demanding tha t  his fees for the purpose be 
paid by plaintiff, a position allowed by the law (Lute v .  Reiley, 65 
N.C. 20),  except when the suit is in forma pauperis, Revisal, sec. 1275, 
declined to  proceed further without the setting apart of the exemption 
as claimed. 

It appeared, further, from the complaint that  Gardner was insolvent 
and had no property other than the interest that  might arise to him on 
their goods or the balance due on the purchase price, and further, that 
Fulford is also insolvent, the amount of goods remaining on hand and 
in his possession a t  the time of levy being about $125. 

Upon these facts, admitted by the demurrer to  be true, we concur in 
the view of the court below and are of opinion that  the vendor is en- 
titled to  his exemption and the sheriff was justified in refusing to pro- 
ceed further till such exemptions were properly set apart. 

Prior to  the enactment of the "sales in bulk" statute, i t  has been re- 
peatedly held with us that when an insolvent debtor has made dispo- 
sition of his property, real or personal, with the fraudulent intent to  
avoid the payment of his debts and the conveyance has been success- 
fully assailed by the creditors and the property, by judicial proceed- 
ings, made available on the vendor's debts, the latter is entitled to 
his homestead or personal property exemption, or both, according to 
the nature of the property. Cowan v. Phillips, 122 N.C. 70; Caster v. 
Hardie, 75 N.C. 460; Board v. Reiley, 75 N.C. 144; Duvall v. Rollins, 
71 N.C. 218; Crummen v. Bennet, 68 N.C. 494. 
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Speaking to the position and the basic reason for it, Chief Justice 
Pearson, in the Crummen case, supra, said: "A makes a conveyance of 
his land to B, which conveyance is fraudulent and void as against the 
creditors of A. A creditor takes judgment and issues execution, treating 
the conveyance to  B as void; can the homestead of A be sold? The 
creditor treats the conveyance to  B as void and of no effect; take that 
to be so, how can the creditor have any more right against A 
than he would have had if the conveyance had not been made? (119) 
We can see no ground to support the position that  an attempt to 
commit a fraud is a forfeiture of the debtor's homestead; there is no 
provisions of the kind, either in the Constitution or the statutes." 

It has been also held in several well-considered opinions that the 
legislation regulating the "sales of merchandise in bulk" should be 
upheld as a valid exercise of the police power, and that  a "sale in 
bulk of a large part or the whole of a stock of merchandise" under the 
conditions set forth in the statute, without an inventory and proper 
notice to  creditors or without an adequate and proper bond to account 
for the proceeds, is absolutely void as to creditors and may be made 
available for their debts and claims. Gallup v. Rozier, 172 N.C. 283; 
Pennel v. Robinson, 164 N.C. 257. 

Applying the principle of these various decisions, we see no reason 
why the position upheld in the first class of cases should not be con- 
trolling in the second. I n  the one, the conveyance is avoided because 
made with a fradulent intent. I n  the other, because of noncompliance 
with the statutory requirements, but both proceed on the theory that, 
as to  creditors and their claims, the property did not pass, and, if this 
position is established and the property is held to  be still in the debtor, 
then the incidents of ownership must attach and such debtor becomes 
entitled t o  the homestead and personal property exemptions allowed 
him by the constitution and laws of the State. 

I n  the cases cited and chiefly relied upon by the appellant, Daly  v. 
Drug Co., 127 Tenn. 412, and Marlow v. Ringer, 91 S.E. 386 (W. Va.), 
the question of the debtor's right to  his exemptions was not presented 
or considered and the decisions do not seem to  be apposite t o  the facts 
of this record. I n  those cases, i t  was held, among other things, that  
legislation of this character is valid; that the transactions in those 
particular cases were within the provisions of the statute and that the 
vendee, in such sale, could be held liable to  creditors for the value of 
the goods sold by him. 

This last position seems to have been recognized in the present in- 
stance, for we find that judgment has been entered for plaintiff against 
both the vendor and vendee for the amount of plaintiff's claim, this on 
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allegation that  a large amount of the goods has been sold b y  the 
vendee. 

As heretofore stated, however, this question is not involved in the 
present appeal, which was taken from a judgment upholding the ven- 
dor's right to his personal property exemptions on final process against 
the goods and which, as we understand the record, had been levied 
on as the property of the vendor. 

There is no error in this judgment appealed from and the same is 
Affirmed. 

Cited: Armfield Co. v. Saleeby, 178 N.C. 303; Rubbey CO. v. Mor- 
ris, 181 N.C. 186; Casualty Co. v. Dunn, 209 N.C. 737; Kramer Bros. 
Inc. v. McPherson, 245 N.C. 359. 

E. A. DANIEL, JR. r. 3L4RTHB 8 .  HARRISOX. 

(Filed 20 February, 1918.) 

Wills-Estates-Bodily Heirs-Rule In Shelley's Case. 
The donor in a conveyance of land reserved a life estate in himself, 

then to D. "during his natural life and then to the lawfully begotten 
heirs of said D.'s body, and to F. (wife of D.) during her widowhood"; 
HeEd, the use of the words heirs of D.'s body were not dsscriptio per- 
sonarium so a s  to indicate his children, and D, takes the fee simple, 
under the Rule in XheZley's case, after the falling in of the preceding 
particular estates. 

CONTROVERSY without action submitted to  Bond, J., a t  December 
Term, 1917, of BEAUFORT. 

From the judgment rendered defendant appealed. 

E. A. Daniel, Jr., for plaintiff. 
Small, MacLean, Bragaw dZ' Rodrnan for defendant. 

BROWN, J. The purpose of this proceeding is to  determine the title 
to a tract of land which the plaintiff contracted to sell to  defendant. 
The defendant declined to  accept the deed and to pay the purchase 
money, alleging that  the plaintiff could not convey an estate in fee. 

The defendant's contention is based upon the language in a deed 
from Elizabeth Robbins to  C. M. Daw, constituting a link in plain- 
tiff's chain of title. The case agreed is as follows: 

"The land was conveyed by the said Elizabeth Robbins, by deed 
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dated 3 March, 1909, unto the said C. M. Daw, 'during his natural 
life, and then to  the lawfully begotten heirs of the said C. M. Daw's 
body, and also to Fannie A. Daw (wife of C. M. Daw) during her 
widowhood,' reserving to Elizabeth Robbins a life estate, and the 
words quoted occur in the premises of the deed, and in the habendum, 
the words used are 'to C. M. Daw during his natural life, then to the 
lawful begotten heirs of the said C. M. Daw's body and also to  Fan- 
nie A. Daw during her widowhood.' Elizabeth Robbins is now dead 
and C. M. Daw and wife, Fannie A. Dam, are both living and have 
children." 

It is scarcely necessary to discuss the merits of this controversy, as 
this Court has so often and so recently held that  the words of the 
deed to Daw convey a fee simple estate. 

We content ourselves with citing a few of the adjudications bear- 
ing on the subject. "To my grandson during the term of his natural 
life, then to  the lawful heirs of his body, in fee; on failing of said 
lawful heirs of his body, then to  his right heirs in fee," was held t o  
pass a fee simple to the grandson, Tyson v. Sinclair, 138 N.C. 23; 
"To A the use and benefit and profit during his natural life and to the 
lawful heirs of his body after his death," held to pass a fee simple, 
Perry v. Hackney, 142 N.C. 368; "To P during her natural 
life, and after her death t o  the begotten heirs of her body," (121) 
held to pass fee, Leathers v. Grey, 101 N.C. 162; "To A for 
life and a t  his death his surviving heirs," held to pass fee simple, 
Price v. Grifin, 150 N.C. 523; "To S. and the lawful heirs of his 
body forever," held to  pass fee, Sessoms v. Sessoms, 144 N.C. 121; 
"To one during his natural life and a t  his death to  his bodily heirs," 
conveys a fee, Chamberlee v. Broughton, 120 N.C. 171; "To A, and 
if he marries and has a lawful heir, they have this land," held t o  
pass fee, Ex Parte Cooper, 136 N.C. 130; "To husband and wife dur- 
ing their natural lives, afterwards t o  wife's heirs forever," conveys 
fee to  wife subject to life estate of husband, Cotton v. Mosely, 159 
N.C. 1. Harrington v. Grimes, 163 N.C. 76. 

The latest decision is Smith v. Smith, 173 N.C. 124, construing the 
will of Joshua Smith containing this clause: "I loan to my son D .  L. 
Smith two tracts of land to have during his life, a t  his death to  his 
bodily heirs and to his wife her lifetime or widowhood," etc. The 
language of the will was held to pass a fee. This case appears to  be on 
"all fours" with the case a t  bar. 

There are cases where the words "bodily heirs" or "heirs of the 
body" have been held to mean children. It will be found in those cases 
that the context of the instrument construed plainly indicated that the 
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words were used as descripto personarium merely indicated a purpose 
to limit the estate to the children rather than to the heirs generally. 
In  such case the Rule in Shelley's case does not apply. 

Affirmed. 

CLARK, C.J., did not sit on the hearing of this case. 

Cited: Radford v .  Rose, 178 N.C. 290; Hartman v .  Flynn, 189 N.C. 
454; Rat ley  v .  Oliver, 229 N.C. 121. 

GEORGE MAKELY ET - 4 ~ .  v. LUELLA MAKELY SHORE, ET AL. 

(Filed 20 February, 1918.) 

1. Wills--Lands-Power of Disposition-Vested Interests-Division. 
A devise of lands to testator's wife, with complete control during her 

life, with power to sell for division among their named children, with 
discretionary power in the wife to give child's share to the children of 
such child, reserving a support for such child for  life, expressing a doubt 
as  to  the future of two of them; that  she may sell and convey such lands 
as  she needs for her own support; and with the testator's preference that  
most of the land be sold for a fair  price with certain reservation of a 
small tract under certain conditions; Herd, in  a n  action for  partition by 
two of the children against the others and their mother, the plaintiffs 
have no vested interest in  the land. 

2. Same--Contingent Interest-Statutes. 
Where lands a re  devised to the wife for  life, giving her control thereof 

with the power to sell, pay testator's debts, use such as  she may require, 
divide the proceeds among the children, with further power of appoint- 
ment, Revisal, see. 2508, allowing a n  interest in reversion to be sold dur- 
ing the life of the first taker, has  no application, for such would defeat 
the intention of the testator a s  to the powers expressly conferred upon 
the wife by his will. 

(122) APPEAL by plaintiti from Bond, J., a t  chambers in Edenton, 17 
November, 1917; from HYDE. 

This is a petition for partition heard before the Clerk of the Su- 
perior Court of Hyde, who dismissed the petition. Upon appeal, this 
judgment was affirmed by Bond, J., a t  chambers in Edenton, 17 No- 
vember 1917, and the petitioners appealed. 

Small ,  MacLean, Bragaw & Rodman, Harry McMullan,  Ehringhaus 
& Small, Spencer & Spencer, and S. S .  M a n n  for petitioners. 

Pruden & Pruden and Ward  & Thompson for defendants. 
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CLARK, C.J. Metrah Makely died leaving an estate, estimated a t  
$300,000, which he disposed of by the following will, which was duly 
admitted to  probate, and which is not contested: 

"I, Metrah Makely, Senior, do make this my last Will and Testa- 
ment; I give, bequeath, and devise all my property of every kind to  
my beloved wife, Mary, to have complete control of during her life, 
to sell to  pay any just debts of mine, or to sell t o  divide among her 
children, George, Metrah, Luella, Alice, and Agnes, to  be divided 
equally between them. In  the event my wife should be of opinion that 
it would be to the interest of the grandchildren to  give any share to 
the said grandchild and not to the said heirs, or child, said heir or 
child is to  have his or her support from said property as long as he 
or she lives, but no right to  sell or in any way to dispose of the said 
property and leave their child destitute. 

"I am afraid of our two sons, George and Metrah, but hope that 
they will come around all right. 

"My wife is to take said property, what she needs for her support 
and to sell and make a deed for the said property, as if i t  were her 
own and without being required to  give a bond. I prefer that  the most 
of the land be sold, where i t  can be sold a t  a fair price. The piece of 
the Donne11 Farm, the Blount tract;  if it can be retained for George 
or his children without injuring the sale of the balance, I prefer i t  
to be retained and charge what is worth to that  share. 

"In witness whereof, I have hereunto signed and sealed this instru- 
ment and declared the same as and for my last will a t  Edenton, North 
Carolina, on this first day of March, 1911. 

METRAH MAKELY, SR. (Seal) " 

This action is brought by the two sons, George and Metrah, (123) 
against their three sisters and mother for partition. 

The clerk properly dismissed the action for under the will the 
plaintiffs have no vested right to any share in the property. The will 
not only gives the property to the wife for her life with "complete con- 
trol" to  sell and divide the same, but gives her the right to  appoint 
the property to  the grandchildren instead of to the children, subject 
only to  giving the children a "support" from the property. 

The language is: "In the event my wife should be of the opinion that 
it would be to  the interests of the grandchildren t o  give any share to 
said grandchild and not to the said heirs or child, said heir or child is 
to have his or her support from said property as long as he or she 
lives, but no right to  sell or in any way dispose of said property and 
leave their child destitute." This immediately follows and qualifies the 
preceding sentence, which authorizes her "to have complete control 
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during her life" to  sell to  pay debts or to sell and divide the property 
among the five children equally. There is a further provision in the 
will that  the wife can take what property she needs for her support 
and "to sell and make a deed for the property as if i t  were her own." 

It is clear from the face of the will that  the plaintiffs Metrah and 
George do not (and, in fact, none of the children) have any interest 
in the property entitling them to a partition. But the power of ap- 
pointment is placed in the decedent's widow, who can give what would 
be the share of any child to  the grandchildren if in her judgment this 
should be done. The doubt expreseed by the testator as to the two sons 
(the plaintiffs) indicates why this discretion and power of appointment 
were vested by the will in the testator's widow. 

It is true that by section 2, ch. 214, Laws 1887, now Revisal 2508, an 
interest in reversion may be partitioned or sold for partition, subject 
to the possession of the life tenant, Baggett v .  Jackson. 160 N.C. 26; 
but i t  is apparent from this will that  the devise to  Mary M. Makely 
is not merely the devise of a life estate, but with i t  there is the power 
of appointment as to the estate itself. It is true, the estate must be 
divided equally, but it is left to her discretion whether any of the 
shares a t  all shall go to  the children or whether any share shall go, in- 
stead, to the grandchildren. The testator very justly provides, how- 
ever, that  in case the widow shall allot any share to the grandchildren, 
the child shall have a "support" from said property as long as she or 
he lives. How much such support should be is not stated, but should 
be reasonable. The question whether the plaintiffs are receiving this 
is not raised and cannot be raised in this proceeding. This devise is 
not merely for a life estate, but a life estate with the power of ap- 
pointment. Chewing v. Mason, 158 N.C. 578; Herring v. Williams, 

153 N.C. 231; Parks v. Robinson, 138 N.C. 269; Troy v. Troy, 
(124) 60 N.C. 624; Stroud v. Morrow, 52 N.C. 463. Revisal, sec. 2508, 

does not give the right of partition in an estate of this kind 
where the plaintiffs are not given any right in the realty or other 
property beyond the right to a support therefrom, Gillespie v. Allison, 
117 N.C. 512. 

Proceedings for partition of lands cannot be maintained where the 
plaintiff has no vested interest but only a contingent interest determi- 
nable on the death of the life tenant who is still living. Vinson v. Wise, 
159 N.C. 655; Aydlett v. Pendleton, 111 N.C. 28. Still less is there 
such right when, as here, the life tenant is given complete control with 
power to  take such property as she needs for her own support, with 
power to  sell to  pay his debts or to make an equal division among the 
children and with power to give any child's interest to the grand- 
children, charged only with the support of the child. A partition of the 
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realty by order of the court would take from her all these powers 
which she is given by the will. She is still living and vested by the will 
with these powers. 

The petition was properly denied and the proceeding dismissed. 
Affirmed. 

R, W. LUCAS AND H. R. BUTT V. TOWN 01 BELHAVEN. 

(Filed 20 February, 1918.) 

1. Municipal Coppra t ions  - Cities and Towns -Bond Issues -Electric 
Lights-Water Works-Sewerage-Discretionary Powers-Repeal. 

Where the rights of third parties hare  not supervened, a present board 
of aldermen of an incorporated town, within their discretion, may revoke 
the action of a preceeding board thereof, differently constituted calling for  
a valid issuance of bonds for a n  electric light, water works, and sewerage 
system, which discretion the courts may not supervise. 

2. JIunicipal Corporations - Cities and  Towns -Public Improvements - 
Bonds Contracts-Condition Precedent--Injunction. 

Where a former board of aldermen of a n  incorporated town have passed 
resolutions for a bond issue for  electric light, water works, etc., systems, 
and hare  entered into a contract for their erection upon conditions that  
the bonds bring par, and pending a n  injunction against the action of the 
board, its attorney delicers the bonds to purchasers thereof and allows, 
under his instructions, damages to the purchasers of $2,775, and expenses, 
etc. : Held, the contract for the erection of the various systems is unen- 
forcible for failure of the condition under n-hich i t  was entered into, and 
the pendency of the restraining order. 

APPEAL by Lucas and town of Belha~en  from Kerr, J., a t  December 
Term, 1917, of BEAUFORT. 

Prior to May, 1917, W. B. Tooly was mayor and C. T. Wind- (125) 
ley, W. D .  Morrison, A. Miller, 3'. M. Bishop, and J. W. Smith 
were aldermen of the town of Belhaven. On 20 September 1916, these 
aldermen duly passed certain ordinances declaring that  systems of 
electric lights, waterworks, and sewerage were necessary t o  the town 
and provided for an issue of $60,000 in bonds to  instaII these utilities. 
At  the same time a proposition was made by J. B. McCrary Company, 
contractors, to  do the work, which proposition was made and accepted 
to become effective "when funds are provided"; that  is, contingent 
upon receiving funds from a sale of the bonds. 

On 22 February, 1917, the aldermen passed a resolution that the 
bonds be readvertised for sale on 28 March 1917, in accordance with 
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the resolution of 20 September 1916, which resolution provided tha t  
the bonds should "be sold when issued for not lees than par a t  public 
sale, after advertisement and competitive bids." On 28 March 1917, 
W. L. Slayton & Co., of Toledo, Ohio, having bid par and more, and 
being the highest bidder, a resolution was adopted reciting said facts 
and directing the acceptance of their bid and execution and delivery 
of the bonds. During April, 1917, and before final acceptance of the  
bonds by Slayton & Co., the regular municipal election for mayor and 
alderman was held in the town of Belhaven and the question of issuing 
these $60,000 of bonds and installing these public i&provernents was 
an issue. The two members of the old board and mayor, who were 
candidates for reelection, were defeated and a new board and mayor 
elected. 

On 20 April 1917, after the defeat of the old board in the election, 
and before the  final acceptance of the bonds by  Slayton & Co., the old 
board made award on certain bids for materials, on condition, however, 
in the language of the resolution adopted a t  that  time, tha t  "all bids 
accepted for light, water, and sewerage material shall be accepted 
conditionally upon the sale of lights, water, and sewerage bonds." 

On 25 April 1917, R. W. Lucas, a citizen and taxpayer, instituted 
an action against the old board, the members of which had not been 
reelected in the recent election, and whose terms of office would expire 
Monday, 7 M a y  1917, and filed his complaint on 27 April, asking an 
order t o  restrain the old board from proceeding further in making and 
completing contracts for these public improvements, alleging bad faith 
and tha t  they were seeking on the eve of their retirement from office 
to  fasten obligations on the town to  carry out their personal will and 
to  deprive their successors in office of any discretion in the premises. 
Upon this complaint, used as an affidavit, a restraining order was issued 
by Daniels, J., which on 27 April was served upon said mayor and 
aldermen, prohibiting their proceeding further in making or complet- 
ing contracts with respect to electric lights, waterworks, and sewerage 

for the town of Belhaven. They were ordered to show cause on 
(126) Monday, 7 M a y  1917, why the order should not be continued 

to the hearing, but did not do so. Immediately on the service of 
said restraining order, a11 attorney for said board, by its authority, had 
a conference with the McCrary Company in Atlanta, Ga., in con- 
sequence of which the aldermen, on 30 April 1917, sent an attorney 
to make a delivery of said $60,000 to  Slayton & Co., who had not till 
then accepted the said bonds. Said attorney proceeded to Toledo, Ohio, 
and on 3 or 4 M a y  1917, pending said injunction, delivered said bonds 
to  Slayton & Co., accepting in payment therefor $3,000 less than par 
and interest, and on 5 May said board made contracts with McCrary 
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& Co. for sundry materials. The expenses of counsel to  Atlanta and to 
Toledo, Ohio, were ordered paid by the old board before going out of 
office. 

On Saturday, 5 May 1917, just before retiring from office, the old 
board adopted certain resolutions in which is the following language: 
"The said W. L. Slayton & Co. declined compliance with its offer of 
purchase of said bonds, unless allowed by the board the sum of $2,775 
for damages, attorney's fees for approval of the bonds, expense of print- 
ing bonds and other expenses, and the said bonds were sold to  IV. 1,. 
Slayton & Co. for par and interest from date thereof, allowing deduc- 
tion aforesaid. The town treasurer is hereby authorized t o  allow the 
said W. L. Slayton & Co., in settlement for said bonds, the sum of 
$2,775, for the reason and for the purpose aforesaid." It was in evi- 
dence that the bonds could have been printed for $25 or lithographed 
for $100. 

Upon retirement from office of the old board and mayor (who are the 
defendants in suit by R. W. Lucas), the new board of aldermen, com- 
posed of George L. Swindell, J. W. Bell, W. S. Riddick, J. B. Cuthrell, 
and W. E. Stubbs (who are the defendants in the suit by H.  R.  Butt),  
duly qualified on 7 May, and on 22 May they unanimously adopted a 
resolution rescinding the resolution of the former board to  install said 
plants and in regard to  any contract with J. B. McCrary Company, 
and due notice to said company was promptly given. On 30 May 1917, 
H. R. Butt brought suit against the new board of aldermen asking a 
mandamus t o  compel them "to proceed with the fulfillment of the con- 
tracts for the insta1Iation of the said system of electric lights, water- 
works, and sewerage," and for the appointment of a receiver for the 
town of Belhaven to take over the corporate property, and to require 
the town "in all manner to carry on and complete the contracts for the 
installation of the said system." By consent, the two actions were con- 
solidated and tried together. 

The court submitted no issues to the jury in the Lucas case, but dis- 
missed the action, from which order Lucas appealed. The defendants 
in that  case did not show cause on 7 May as ordered, and since the ac- 
tion of the new board the injunction should have been granted. 

The only issues submitted to the jury in the Butt case were (127) 
in substance: 1. Did the former board in good faith and in the 
exercise of its discretion, pass resolutions calling for the installation 
of a system of water, sewerage, and lights of said town, and authorize 
the issuance of $60,000 of bonds and to sell the bonds pursuant to said 
resolutions? 2. Has the new board of Aldermen failed and refused to 
provide these systems authorized by the former board? 

The court charged the jury peremptorily to answer both issues in 
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the affirmative, and the jury having obeyed, the court gave judgment 
in the nature of a peremptory mandamus commanding the new board 
forthwith to  install all three systems of public utilities in the town of 
Belhaven. From this judgment the town of Belhaven appealed. 

Announcement was made in open court, both by attorneys for Butt 
and for the old board in the Lucas case, tha t  the court was not asked 
to compel the present board of aldermen to perform any contracts 
made for the installation of water, lights, and sewerage prior to the 
induction of the present board into office. Though the J. B. McCrary 
Company was made a party to  the suit by order of the court, tha t  
company did not allege or ask the court to  enforce any contract be- 
tween it  and the town of Belhaven. No material men were parties to  
the action or have sued on any contracts. 

Tooly & MciMullan for plaintiffs. 
Small, MacLean, Bragaw & Rodnzan for defendants. 

CLARK, C.J. The validity of the $60,000 of bonds in question was 
upheld in the appeal of Swindell v. Belhaven, 173 N.C. 1. So there is 
no controversy on that  point. Neither is there any exception by J. B. 
McCrary Company, who are parties to this action. It appeared in an 
answer filed by Slayton & Co., and was not denied here, that  SIayton 
& Co. had offered to  return the $60,000 bonds upon the surrender to  
them of the $57,225 in cash which they had deposited to the cerdit of 
the town in a bank in Washington, N. C. 

The only question presented, therefore, is whether the court could by 
mandamus direct the present board of aldermen of Belhaven to pro- 
ceed with the installation of lights, water, and sewerage in the t o r n  
of Belhaven. 

There being no question of the enforcement of any contracts with 
outside parties, it would seem very clear that  the right of the present 
board to  rescind a resolution passed by the former board for the in- 
stallation of these public improvements cannot be gainsaid. It was a 
matter which rested in the discretion of the former board t o  pass such 

resolution, Broadnax v. Groom, 64 N.C. 244, which the courts 
(128) cannot supervise, and the same power resided in the present 

board to  rescind such order, Ward v. Comrs., 146 N.C. 534; 
Glenn v .  Comrs., 139 N.C. 412. 

It would seem, however, that as the contract with the J. B. McCrary 
Company was conditioned upon funds being provided by the sale of 
the bonds, that that condition had not been met, and that  such contract 
can have no validity, for the attempted sale to  Slayton & Co. was in- 
valid because the bonds were not sold a t  par and interest, which was 
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in violation of the resolution of the aldermen of 20 September, 1916 
(under which the bonds were directed to be issued), which required 
a sale a t  par and interest. Also, for the further reason that  the bonds 
were delivered to  Slayton & Co. in violation of the injunction then in 
force which directed that  no further steps should be taken t o  effectuate 
any contract for the execution of the work. 

It was also stated in the argument here by counsel for the new board 
that  there would be no opposition to the installation of a plant to  
furnish electric lights, but that the people of the town had elected them 
to stay the installation of water and sewerage a t  this time owing to the 
increased expense attending i t  a t  the present juncture, and that  the 
board proposed to submit the issuance of bonds for such purpose to  
a vote of the people. 

The action of the court in both appeals is 
Reversed. 

Cited: Board of Education v. Commissioners, 189 N.C. 652. 

MURRAY P. WHIOHARD v. B. T. CRAFT, 

(Filed 27 February, 1918.) 

Wills-Devise-Estates-Contingent Limitations. 
A d e ~ i s e  of lands to testator's wife for  life, and upon her death to H., 

his nephew, and W., her nephew, equally, and should '617. "die without a 
lawful heir of his body," then to H. Upon the falling in of the life estate 
to the wife and after the death of H., W. purchased from the sole heirs 
a t  law of H., and contracted t o  convey the entire estate; Held,  the pur- 
chaser would acquire good title under the decision of Hobgood u. Hobgood, 
169 N.O., 4%. Bocvde?z 0. Lipsitx, 168 N.C., 523, cited and distinguished. 

APPEAL by defendant from Daniels, J., a t  December Term, 1917 of 
34.4~~1~. 

This is a controversy without action to recover the purchase price of 
a tract of land, the defendant refusing to  accept a deed and pay the 
purchase price according to the ternis of a contract entered into be- 
tween him and the plaintiff on the ground that  the plaintiff has not 
an indefeasible title in fee. 

Eli Hopkins was formerly the owner of said land, and he died leav- 
ing a will in which he devised the same in the fifth item as 
follows: (129) 

"-411 the rest of my real estate wheresoever situated, I devise 
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and bequeath to  my beloved wife, Mary Elizabeth, during her natural 
life or widowhood, and upon her death or marriage I give and bequeath 
the same to my nephew, Thomas Harrell, and her nephew, Murray 
Whichard, t o  be equally divided between them; and if the said Mur- 
ray Whichard should die without a lawful heir of his body, I will that  
the land here allotted to him remain in the same tract and go to my 
nephew, Thomas Harrell." 

It is admitted that  Mary Elizabeth Hopkins, the life tenant, is dead; 
that  Thomas Harrell, the ultimate taker under said item of said will, 
is dead; that  Eli Hopkins, the maker of the will, died before Thomas 
Harrell; that Thomas Harrell died intestate, and that  W. C. Harrell 
and wife, Talitha Harrell, were the sole heirs a t  law of Thomas Har- 
rell, and that  W. C. Harrell and wife, Talitha Ilarrell, have conveyed 
to Murray Whichard whatever interest they may have taken under 
item 5 of said will, present and contingent; that  Murray Whichard is a 
married man and has children living. 

The plaintiff Murray P. Whichard has tendered the defendant a 
deed purporting to convey said land in fee, and has demanded payment 
of the purchase money, and the defendant has refused to accept the 
deed or pay the money. 

His Honor rendered judgment in favor of the plaintiff, and the de- 
fendant excepted and appealed. 

Dunning & Moore for plaintiff. 
Critcher & Critcher for defendant. 

ALLEN, J. The case of Hobgood v. Hobgood, 169 N.C. 485, decides 
every question raised by the defendant in favor of the plaintiff, and 
upon that  authority and the reasoning of Hoke, J., in the opinion, the 
judgment of the Superior Court is affirmed. 

The distinction between this line of cases and the one to  which 
Burden v. Lipsitz, 166 N.C. 523, belongs is that  in the first those who 
take the contingent interest are certain, and i t  is held that  they may 
unite with the owners of the precedent estates and pass a good title, 
while in the other, as the owners of the contingent interests cannot be 
ascertained until the determination of the preceding estate, an in- 
defeasible title cannot be made until then. 

Affirmed. 

Cited: Patterson u. McCormick, 177 N.C. 456; Hutchinson v .  Lucus, 
181 N.C. 55. 
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(130) 
11. C. COBB v. -4TLANTIC COAST LIKE RAILROAD CONPANT ET AL. 

(Filed 27 February, 1918.) 

1. Appeal a n d  Error-Issues and  Answers. 
Issues answered in appellant's favor a re  necessarily excluded from con- 

sideration on his appeal. 

2. Evidence-Trespass, Willful-Contempt-findings of Court. 
Upon a n  issue a s  to whether a trespass was committed willfully and 

wantonly, in disregard of plaintiff's rights, the facts theretofore found by 
the trial judge upon adjudicating the defendant in contempt may not prop- 
erly be introduced in evidence; but the evidence upon which the adjudi- 
cation had been made is competent. 

3. Trespass, Willful-Punitive Damages-Negligence. 
Where punitive damages are sought for a willful and wanton trespass 

t o  the damage of plaintiff's land caused by the blasting operations of the 
defendant, the answer to this issue is  dependent upon that  of the issue a s  
to the defendant's willfulness and wantonness in continuing to blast, and 
only actual damages may be awarded if the defendant had only negligently 
continued to do so. 

4. Damage+Punitive Damages-Trials-Discretion of Jury. 
I t  is within the discretion of the jury to award punitive damages for a 

willful and wanton trespass. 

CIVIL ACTION, tried before Daniels, J., a t  October Term, 1917 of 
WILSON, upon these issues: 

1. Was the plaintiff, M. C. Cobb, damaged by the trespasses of the 
defendants, as alleged? Answer: "Yes." 

2. What amount of damages by way of compensation is the plain- 
tiff entitIed to  recover? Answer: "$15." 

3. Were such trespasses committed wantonly and willfully and in 
reckless disregard of the plaintiff's rights? Answer: "No." 

4. What amount of punitive damages, if any, is the plaintiff entitled 
to recover? Answer: 

From the judgment rendered, the plaintiff appealed. 

H.  G. Connor, Jr., for plaintiff. 
F.  S.Spruil1 for  defendant. 

BROWN, J. This action is brought to  recover damages arising out of 
blasting operations conducted by defendant railroad company upon 
its quarry near plaintiff's lands. The evidence tends to  prove that  the 
effect of the blasts was to throw quantities of loose rock upon plain- 
tiff's land, breaking shingles, injuring houses, causing his laborers to  
leave work, and materially injuring plaintiff's property. 
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(131) As the jury found for plaintiff on first and second issues and 
he did not appeal, the assignments of error are necessarily con- 

fined t o  the third issue. 
For the purpose of proving tha t  the alleged trespasses were wanton 

and willful, the trial judge permitted plaintiff to introduce an injunc- 
tion order issued by Devin, J., restraining defendant pendente lite, and 
evidence tha t  the defendant violated the restraining order by con- 
tinuing the blasting operations while the order was in force. Cobb v. 
R.  R., 172 N. C. 60. 

Among the other allegations in the complaint,,plaintiff avers that 
defendants were cited for contempt of court for violating said injunc- 
tion and punished by fine therefor. The defendant moved to strike 
out this allegation, which motion was allowed, and plaintiff excepted. 

During the progress of the trial the plaintiff offered in evidence a 
rule issued by Judge Conner 8 July 1916, and the judgment of Judge 
Whedbee rendered upon said rule, and also offered in evidence the 
rule issued by Judge Connor 11 August 1916, against the defendant 
railroad and its codefeiidants, and the judgment of Judge Allen thereon 
of 8 September 1916. Upon objection, these two rules and the judg- 
ment rendered thereon were excluded, and the plaintiff excepted. We 
think the exceptions cannot be sustained. 

The controversy embodied in the third issue was as to  the wanton 
and willful character of the trespass. For the purpose of sustaining 
plaintiff's contention that  the acts of defendant were willful, wanton 
and in disregard of plaintiff's rights, the court permitted the plaintiff 
to  introduce the injunction order and to prove that  the acts were con- 
tinued while the injunction was in force and, consequently, in vio- 
lation of it. These facts were clearly relevant to the issue, but we fail 
t o  see what bearing the subsequent proceedings in contempt could 
have. The jurors had before them the injunction order restraining the 
defendant, together with the evidence of plaintiff and his witnesses, 
that  pending the injunction the stone and debris were thrown from 
the quarry upon his land. Every fact tha t  the judge who punished de- 
fendant for contempt could have had before him was introduced in 
evidence before the jury. The opinion of the judge in the contempt 
proceedings was not binding upon the jurors upon the trial of the 
issues. The judge who tried the case is prohibited by law from throw- 
ing the weight of his opinion upon the facts into the jury box. We, 
therefore, see no reason why the opinion and findings of fact of an- 
other judge in contempt proceedings should be permitted to go to the 
jury for the purpose of influencing their verdict. The cases citecl by 
the learned counsel for plaintiff, 1McCoy v. Donley, 20 Pa .  St., 85, and 
Windham v. Rhome, 73 Am. Dec. 116, in our opinion, are not pertinent. 
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The principle decided in both cases is, as we interpret them, 
that  when a nuisance is not abated after one verdict, a jury (132) 
may give punitive damages in a second action brought for the 
continuance of the nuisance, upon the ground that there is failure t o  
abate i t  after verdict, i t  is presumed that the defendant's original act 
was willful, and from which an intention to continue the nuisance is in- 
ferred. 

The remaining assignments of error are directed to the charge upon 
the third issue, as follows: 

"If you are satisfied that  there was merely a negligent operation un- 
accompanied by willfulness or wantonness, then you would answer it  
No. Or if the injury of the plaintiff was the result of mere negligence 
of the operation of the quarry, you would answer it  No. You can only 
answer i t  Yes if the evidence upon a fair consideration of i t  satisfies 
you by its greater weight that the trespasses committed by the defend- 
ants were done willfully and wantonly. 

I repeat what I said before, that  if the evidence satisfies you only 
tha t  the operation was merely negligent, or that the injury was in- 
flicted as the result of accident, then you would answer it No." 

We fail t o  see error in this instruction. It simply directed the jury 
to  find for plaintiff on that  issue if from the evidence they concluded 
that  the defendants' conduct was willful and wanton. Otherwise to 
find for defendant. 

The third was submitted as a basis for punitive damages. Had i t  
been found for plaintiff, the jury could have awarded punitive dam- 
ages, but even then they were not bound to do so. It was a matter in 
their sound discretion. But unless the finding upon that  issue was for 
plaintiff, the jury could not award other than actual damage, which 
had been awarded under the second issue. 

I n  Hayes v. R. R., 141 N.C. 199, this Court said: "This Court has 
said in many cases that punitive damages may be allowed, or not, as 
the jury see proper, but they have no right to  allow them unless they 
draw from the evidence the conclusion that  the wrongful act was ac- 
companied by fraud, malice, recklessness, oppression, or other willful 
and wanton aggravation on the part of the defendant. I n  such cases, 
the matter is within the sound discretion of the jury." Smith v. Ice 
Co., 159 N.C. 151 ; Mottsinger v. Sink, 168 N.C. 548; Hoffman v. R. R., 
163 N.C. 171; 8 Rul. Case Law, p. 586. 

No error. 

Cited: Cotton v. Fisheries Co., 181 N.C. 153; Ford v. McAnally, 
182 N.C. 421 ; Baker v .  Winslow, 184 N.C. 6 ; Swain v. Oalcey, 190 N.C. 
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115; Tripp v. Tobacco Co., 193 N.C. 618; S. v. Lea, 203 N.C. 34; 
W o r t h y  v. Knight,  210 N.C. 499; Robinson v. McAlhaney ,  214 N.C. 
184; Harris v. Coach Co., 220 N.C. 69. 

LUCY PHILLIPS v. JUXIOR ORDER UNITED AMERICAN AIECHBKICS. 

(Filed 27 February, 1918.) 

1. Insurance--F'raternal Orders-Pleadings-Evidence. 
The complaint in a n  action on a membership life insurance policy by 

the wife alleging the loss of the policy, her inability to find it, and that 
her husband had been dropped on the defendant's roll a t  the time of his 
death, without charge or cause, and against his protest, is insuffi- 
cient without proper allegation and proof of the lost policy, that recovery 
was not barred by the contract or lapse of time, and that he had illegally 
been dropped, and had regularly tendered his fees. 

2. .4ppeal and Error-Briefs-Time of Filing--Rules of Court. 
Upon motion of appellant aptly made a t  the call of the district to which 

the case belongs, the appellee's brief will be dismissed if not filed on the 
preceding Saturday b~ noon, and disposed of without argument by appel- 
lee, unless for good cause shown, the time should be extended. Rule 36. 

3. Insurance-Fraternal Orders-Pleadings-Demurrer Ore Tenus. 
Where the wife of a deceased insured brings action individually and 

not as  administratrix, to recover upon the life insurance policy of her 
husband, she must allege that she was the beneficiary named therein, or 
the action mill be dismissed ore tewus. 

APPEAL by plaintiff from -Allen, J., a t  October Term, 1917 of CHAT- 
HAM. 

R. H .  Hayes  for plaintiff. 
Douglass & Douglass for defendant. 

CLARK, C.J. This action was brought by the plaintiff upon a mem- 
bership life insurance policy issued to her husband by the defendant. 
The complaint did not set out the policy, but averred that  she was 
unable to  find i t  and that  though her husband had been dropped from 
said lodge and was not on its rolls a t  the time of his death, he was 
dropped without charge or cause and against his protest. This would 
have sufficed, if there was proper allegations and proof to  set up the 
lost policy and to  prove, if not barred by the contract in the policy 
or lapse of time in any way, tha t  he mas illegally and wrongfully 
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dropped from the roll of his lodge, and that  he tendered the fees 
regularly. 

But the plaintiff failed to allege in her complaint that  she was the 
beneficiary named in the policy and she did not bring this action 
as  administratrix. The Court, therefore, properly sustained a demurrer 
ore tenus that  the complaint did not state a cause of action. The 
Court, in its discretion, would doubtless have permitted the plaintiff 
to  amend, Revisal, 506; Fidelity Co. v. Jordan, 134 N.C. 236, but she 
did not ask leave to  do so and the action was dismissed. Whether the 
plaintiff may not institute a new action upon a complaint with proper 
averments is not now before us. 

The plaintiff moved to dismiss the appellee's brief filed in this (134) 
action. The Rules of Court Xo. 34 (164 N.C.) prescribe that  if 
the appellant's brief is "not filed by 12 o'clock, noon, on Tuesday of the 
week preceding the call of the district to which the cause belongs, the 
appeal will be dismissed, on motion of appellee, when the call of that 
district is begun, unless, for good cause shown, the Court should give 
further time to print brief." 

Rule 36 prescribes that  unless the appellee's brief 'shall be filed by 
12 o'clock, noon, on Saturday before the week of the call of the district 
to which the cause belongs, . . . the cause will be heard and disposed 
of without argument from appellee, unless, for good cause shown, the 
Court shall give further time to present brief." I n  this case, the brief 
of the appellee was not filed by the time required, and good cause not 
being shown, the motion to strike out the same was allowed, and in the 
absence of a brief, we could not hear oral argument. 

This Court has repeatedly held that  our rules are made for good 
cause and must be observed. Walker v. Scott, 102 N.C. 487; Wiseman 
v. Comrs., 104 N.C. 330; Edwards v. Henderson, 109 N.C. 83; Culvert 
v. Carstarphen, 133 N.C. 25, and numerous cases there cited, which 
have been cited since; Vivian v. Mitchell, 144 N.C. 477; Lee v. Baird, 
146 N.C. 363; Porter v. Lumber Co., 164 N.C. 397; S. v. Goodlake, 
166 N.C. 436. 

It happens in this case that  the appellee succeeds in the appeal, 
though by failure of counsel to observe the rule, their client and the 
Court were deprived of the benefit of an argument from them. It is 
none the less proper t o  call attention to  the rule in this case and the 
necessity that  the Court is under of enforcing the rules, t o  prevent a 
similar penalty in a cause where it  might be important to  the clierh 
and to the Court that  $he case should be fully presented. 

Affirmed. 

Cited: S. v. Evans, 237 X.C. 763. 
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(135) 
STATE EX REL. T. J. MARKHAM V. SIMPSON 

(Filed 20 February, 1918.) 

1. Public Officers-Terms-Holding Over-Municipal Corporations-Con- 
stitutional Law-Statute. 

The provisions in municipal charters that  incumbents of offices, both 
elective and appointive, shall hold until their successors are  selected and 
qualified, a re  recognized by our Constitution, Brt. XIV, sec. 8, and our 
general statute, Revisal, sec. 2368; and whether regarded a s  a part of an 
original term or a new and conditional one by virtue of the statute, the 
holders are  regarded a s  officers de j z m  until their successors have been 
lawfully elected or  appointed and have properly qualified. 

2. Public Officers-Presiding Officers-Casting Vote--Municipal Corpor- 
ations. 

A duly qualified presiding officer of a municipal board, who is also a 
member, may lawfully vote on questions properly coming before the board 
for decision, and may cast the deciding vote a s  presiding officer when the 
law, or valid rule of the body itself, governing the proceedings confers 
such right upon the presiding officer. 

3. Same-Voting for  Self-Pecuniary Interest. 
While a member of a municipal corporation mag not be allowed to vote 

on private matters directly affecting his own pecuniary interest, this 
does not prevent his voting for  himself on a question of organization of 
the board of which he is a rightful member, such being a question of 
public concern, and, a t  times, within the performance of his duty. 

4. Public Officers-Municipal Corporations-Presiding Officer-Holding 
Over-Officers d e  Facto. 

Semble, in this case, the chairman of a municipal board, having the 
charter power to do so, lawfully gave his casting vote for the incumbent 
for  mayor; and, Held, were it  otherwise, such incumbent held the office a s  
a n  officer de fncto, with the right, t o  exercise its powers, etc., under color 
of his former election. 

8. Public Officers-TYtle-Quo Warranto. 
Direct proceeding in quo warrarzto is the proper one to test the validity 

of a n  election of mayor of a n  incorporated town by the vote of i ts  govern- 
ing board, etc., under its charter and the general law applicable. 

6. Public Officers-Municipal Corporations-Mayors-Vote-Statutes. 
Ordinarily the duties of a mayor of a n  incorporated town are of a n  

executive or  administrative character, not permitting him a vote either a s  
member or presiding officer of the municipal board, unless the privilege 
is conferred by correct interpretation of the charter or general lam appli- 
cable. 

7. Same-Gharters-Genera1 Statutes. 
Where the charter of a n  incorporated town does not, by proper con- 

struction, confer upon the mayor the right to vote either as a member or 
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presiding officer of the municipal board, but does confer the right to pre- 
side a t  i ts meetings, sign contracts, veto ordinances, and other like pow- 
ers, he may, under the general statute applicable when not inconsistent 
with the charter, give a casting vote, in reference to appointive oEcers, 
in the event of a tie, whose appointment is referred to the board under 
provisions of the charter. 

8. Same--Repealing Acts-Presumptions. 
Where the right of the mayor of an incorporated town to ~ o t e  as  a 

member of the municipal board, and to give his casting vote, a s  its pre- 
siding officer, in case of a tie, exists under the general law applicable, 
the fact that  such power was expressly given in the original charter of 
the town, and left out of a subsequent act, repealing the former one, and 
setting forth powers, etc., of the town, will not forbid that  such right 
should be exercised under the general statute applicable when such inter- 
pretation is not inconsistent with the new powers, etc., conferred on the 
town. 

CIVIL ACTIOX, in the nature of quo warranto, to determine the (136) 
question of title to the office of City Attorney of Elizabeth 
City, N. C., tried by consent on the pIeadings and facts admitted be- 
fore Kerr, J., a t  September Term, 1917, of PASQUOTANK. 

There was judgment for defendant, and realtor and plaintiff, having 
duly excepted, appealed. 

Meelcins & McMullans for plaintiff. 
E.  F .  Aydlett for defendant. 

HOKE, J. Chapter 341, Private Acts of 1915, entitled "An act to re- 
vise and consolidate the charter of Elizabeth City," as a basic propo- 
sition, vests the government of the city in a board of aldermen con- 
sisting of eight members, two from each of the four wards, to be elect- 
ed by the voters of the wards, respectively, the election to be held on 
Tuesday after the first Monday in May, 1915, and every two years 
thereafter, to  hold their positions for the term of two years and until 
their successors shall have been elected and qualified, "and to be in- 
stalled" on the first Monday in June following their election. Pro- 
vision is further made that, on said first Monday in June said alder- 
men-elect shall qualify by taking the proper oath of office, to  be duly 
entered on the minutes, and shall then organize by electing one of 
their members chairman, ('who shall preside a t  their meetings and 
perform the duties of the mayor in his absence or sickness." That, 
after said board shall have been organized, "as heretofore directed," 
they shall proceed to appoint certain executive and administrative of- 
ficers of the city, including the mayor, city attorney, etc., to  hold their 
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offices for the term of the board appointing them and until their suc- 
cessors have been duly elected and qualified. 

Pursuant to these provisions, an election was held in Elizabeth City 
in 1915, and thereafter the eight aldermen-elect, having duly 

(137) organized, elected one P. G. Sawyer mayor and the realtor of 
plaintiff as city attorney, who qualified for their respective 

positions and continued in the discharge of their duties for the term 
of two years, and further, as hereinafter stated, that  a t  the regular 
city election in 1917 eight aldermen were chosen who seem to have 
been equally divided on all debated questions and, in the proceedings 
to organize on the first Monday in June, 1917, the former mayor pre- 
siding, four of the aldermen voted for Alderman Owens as chairman 
and four for Alderman Cohoon, and thereupon, the said P. G. Sawyer, 
presiding as mayor, cast the deciding vote for Alderman Owens, who 
qualified as chairman. The board so organized proceeded t o  appoint 
a mayor, four of them, including Alderman Owens, voting for P. G. 
Sawyer, former mayor, and the other four voting for one W. C. Glover, 
Esq. That  Alderman Owens, as chairman, gave the casting vote for 
P. G. Sawyer and he appeared and qualified as mayor. That the board, 
then in meeting presided over by the newly appointed mayor, or as 
holding over under his former appointment, proceeded to select the 
other appointive officials and, among others, appointed defendant as 
city attorney for the incoming term, four of the aldermen voting for 
said defendant and four voting for W. L. Small, Esq., the mayor giving 
the casting vote for defendant, who was duly qualified and has since 
continued in the discharge of the duties of the office. 

The provision that  the incumbents of offices, both elective and ap- 
pointive, shall hold until their successors are selected and qualified is 
in accord with a sound public policy which is against vacancies in 
public offices and requiring that  there should always be some one in 
position to rightfully perform these important official duties for the 
benefit of the public and of persons having especial interest therein. 

It appears twice in this charter in reference t o  these appointive 
offices. Sections 44 and 131 are recognized both in our Constitution and 
general statutes, Constitution, Art. XIV, sec. 5, and Revisal, sec. 2638, 
and, whether regarded as part of an original term or a new and condi- 
tional term by virtue of the statute, the holders are considered by the 
authorities as officers de jure until their successors have been lawfully 
elected or appointed by the body having the right of selection, and 
have been properly qualified, and the realtor of plaintiff having been 
the former attorney of the city, the question presented is whether, as 
his successor in the office, defendant has been rightfully appointed. 
People ex rel. Richardson v. Henderson, 4 Wyo. 535 (22 L.R.A. 751) ; 
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S. ex rel. Howe, 25 Ohio St., 588; 18 Amer. Rep. 321; S. ex rel. Carson 
v. Harrison, 113 Ind. 663; People v. Tilton, 37 Cal. 614; Smoot v. Sum- 
merville, 59 Md. 84; Walker 21. Ferrel, 58 Ga. 512. 

On the record, as we understand it, his tenure is challenged (138) 
on the ground (1) that, in the present instance, there had been 
no valid appointment of P. G. Sawyer as mayor to  succeed himself in 
that  office; (2) if otherwise, there had been no valid election of defend- 
ant as the mayor had no right to give the casting vote in defendant's 
favor. 

I n  reference to  the first position, while it may not be in accord with 
strict parliamentary law, i t  is the prevailing rule in this country that, 
in the case of these municipal boards, a presiding officer who is also a 
member has the legal right, as such member, to vote on questions com- 
ing properly before the body for decision and to vote a second time 
as presiding officer when the law or valid rule of the body itself, gov- 
erning its proceedings, confers upon such officer the right to  give the 
casting vote. People ex rel. Remington v. Rector, 48 N.Y. 603; Whitney 
v. Common Council, 69 Mich. 189; 2 McQuillan Munic. Cor., sec. 590. 
And it  is held that  the right of such presiding officer to  give such 
vote, when authorized to  do so, is not affected because of the fact that 
the question for decision may be that  of confirming or validating his 
own appointees to office. McCourt v. Beam, 42 Ore. 41; Carrol v. Wall, 
35 Kan. 36. And, furthermore, we are aware of no principle or prece- 
dent that  prevents a member of either a legislative or municipal board 
from voting for himself on a question of organization, the matter being 
referred usually to his own sense of propriety. It is generally under- 
stood that  such member should not be allowed to vote on private bills 
or in relation to contracts directly affecting his personal pecuniary 
interest nor on the question of his own right to  a seat, but, being fully 
recognized as a rightful member, the question of a proper organization 
is one rather of public concern, and i t  is not only the privilege but 
may become the patriotic duty of a member so to  vote. We recall an 
instance in this State where a constitutional convention, charged with 
the duty of determining questions gravely affecting the weal of the 
entire Con~monwealth, was organized and successfully carried on by 
means of a vote of this character. 

It would seem, therefore, that, if Alderman Owen, who as presiding 
officer of this meeting is given by the charter the power to preside and 
otherwise act as mayor, had the privilege of a casting vote, P. G. Saw- 
yer was rightfully elected mayor and presided at the meeting as his 
own rightful successor. Apart from this, if realtor of plaintiff is correct 
in his first position, i t  would not avail him or in any way affect the 
result, on the facts of this record, for, both under the charter and gen- 
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era1 statutes applicable, P. G. Sawyer, as former mayor, had the full 
right to act as such till his successor was appointed and qualified, and 
in any event he would be mayor de facto with full right as to  third 
parties and as to  these contestants to perform all the duties apper- 
taining t o  such office while he held the position and under color of an 

appointment by the board in whom the power was vested. S. v. 
(139) Lewis, 107 N.C. 967; Ellison v. Raleigh, 89 N.C. 125; S. ex rel. 

Norfleet v. Staton, 73 N.C. 546; Comrs. v. McDaniel, 52 N.C. 
107; Magenan & Bruner v. City of Fremont, 30 Neb. 843. His right 
to  act as mayor could only be questioned by direct proceedings, as  in 
this present suit between realtor of plaintiff and defendant. 

For these various reasons and as now advised, we are of opinion tha t  
there was a lawful organization of the present board of aldermen on 
the first Monday in June, 1917; that  plaintiff P. G. Sawyer rightfully 
acted as mayor on the occasion and the issue between these two con- 
testants is restricted to the second proposition whether the said P. G. 
Sawyer, as such mayor, had the right of giving the casting vote for 
defendant as city attorney. 

The ordinary duties appertaining to  the office of mayor are rather 
executive or administrative in character, and he is usually not allowed 
a vote either as member or presiding officer of a municipal board un- 
less the privilege is conferred by correct interpretation of the charter 
or the general statutes applicable. 2 Dillon Mun. Cor., sec. 573; 2 
McQuillan, sec. 584. 

On this subject, the charter of the city provides, in section 62, that  
the mayor shall preside a t  all meetings of the board of aldermen and 
shall be the official head of the city for the service of civil process. He  
shall sign all contracts and franchises and other paper-writings author- 
ized and passed by the board of aldermen. In  section 63 he is given a 
veto pourer on all ordinances, contracts, and franchises which may have 
passed the board of aldermen, in which case they can only be validated 
on a six-eighths vote and, in case of approval, he is required to  signify 
such approval on the minutes of the board. Section 64 establishes his 
salary, and in section 65 he is to  fill the position of city manager and 
receive his salary in case of a vacancy of that  office or a failure of the 
incumbent to perform his duties. The right to vote either as a member 
of the board of as presiding officer, in case of a tie, is nowhere given in 
express terms, and from a perusal of the sections directly applicable 
and other cognate provisions, i t  is clear, we think, that the power is 
not given to the mayor in the charter either in the one case or the other. 
S. v. Miller, 62 Ohio State 636; 78 Amer. St. 732; Cute v. Martin, 70 
N.H. 135; 48 L.R.A. 613; 19 R.C.L. 186. 

I n  Intendent and Comrs. v. Sorrel, 46 N.C. 49, cited to the contrary, 
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the act provided that  the "intendent should have a seat in the board of 
commissioners and when present shall preside therein, and, in this and 
other cases of like tendency, there was language in the charter consti- 
tuting the presiding officer a member of the board or he was under- 
stood t o  have no vote. We are of opinion, however, that  the right 
of casting the deciding vote in this case arises to the mayor 
by reason of the general law on the subject. I n  the Revisal of (140) 
1905, ch. 73, relating generally to the government of cities or 
towns, i t  is enacted, in effect, that  a mayor shall have a casting vote 
in case of a tie and not otherwise. And, in section 2918, that this chap- 
ter shall apply to a11 incorporated cities and towns when the same 
shall not be inconsistent with special acts of incorporation or special 
laws in reference thereto." 

While the power in question is not expressly conferred in the charter, 
there is nothing contained therein that  is inconsistent with the mayor's 
right to  give a casting vote in case of a tie, assuredly not on all ques- 
tions other than those appertaining to ordinances, contracts, and fran- 
chises, as to  which his powers and duties are very specifically stated 
and under the general statutes referred t o  he has clearly the right to  
give such vote in reference to these appointive offices. 

It is urged for the realtor of plaintiff that, as this very provision for 
a casting vote was conferred in express terms, under the provisions of a 
former charter, that  of 1911. and is omitted in the present act, this 
omission shows an intent on the part of the legislature to withdraw 
the power and that  the later act, which is entitled "An act to revise 
and consolidate the charter of Elizabeth City," should be construed 
as repealing the former charter in toto. While implied reveals are not 
favored in the law or to be readily presumed, State Treas, v. Sana- 
torium, 173 N.C. 810, i t  is also recognized, as realtor of plaintiff con- 
tends, that  when a subsequent statute covering the entire subject gives 
clear indication that  i t  was intended as a substitute for the former, i t  
will operate as a repeal of the former law, and i t  is probably the cor- 
rect position that  the later charter is a repeal of that  of 1911, but the 
principle does not extend to a repeal of a general statute on a subjert 
of this character and which provides in express terms that  its pro- 
visions shall apply except when inconsistent with the special law. 

There are many instances, no doubt a majority of the cities and 
towns of this State having boards of aldermen or commissioners of even 
number and some provision of this kind is often essential to the efficient 
working of a city government. It was, no doubt, left out of the later 
charter because i t  was supposed, and rightfully, we think, that  the 
general law would apply except in cases where the charter expressly 
intended otherwise. 
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On the record, we concur in the view of the court below and are of 
opinion that  defendant has been rightfully appointed. 

Affirmed. 

Cited: Glenn v. Culbreth, 197 N.C. 678; Smith  v. Carolina Beach, 
260 X.C. 836; Freeman v. Commissioners of  madi is on, 217 N.C. 214; 
Berry v. Payne, 219 N.C. 177; I n  re Wingler, 231 N.C. 565; Wrenn v. 
Kure Beach, 235 X.C. 295. 

LEWIS T, PERRY, EXECUTOR, v. ROSE E. PERRY ET AL, 

(Filed 27 February, 1918.) 

1. Wills-Devise-Ademption. 
A direction by the testator that  his real and personal property, not 

otherwise disposed of, be sold and the proceeds divided among certain 
living grandchildren, ~ e f e r s  to such a s  may be living a t  the time of his 
death; and when he has sold, i n  his lifetime, a part  of his realty, such 
sale is an ademption, and the proceeds will pass under another clause of 
the will particularly relating to the testator's property of this character. 

2. Same--Consistent Clauses. 
Where the testator directs the sale of his land and the proceeds to be 

distributed among five children, and in his own lifetime has  sold a part 
of the land, the fact that  in a subsequent item he  directs that  his  moneys 
on hand, etc., shall be divided among the children of only four of these 
children, does not indicate that  the children of one had been inadvertent- 
ly omitted by him from the Latter item. 

3. Parties-Guardian Ad Litem-Representation-Supreme Court-Ap- 
pointment-Statutes. 

Where a construction of a will by the court is sought, and it appears 
that certain of the minors in interest had been serred with process but 
inadrertently a guardian ad litem had not been appointed; but it appears 
that their rights had been thoroughly considered and determined in the 
Superior Court and presented on appeal, and there a re  no issuable facts 
involved, the case will not necessarily be remanded for the appointment 
of a guardian ad litem for  the Supreme Court may appoint one under 
authority of Pell's Revisal, see. 1345. 

4. Wills-Interpretation-Attempt t o  Defeat. 
-4 party to an action to obtain a construction of a will to ascertain the 

testator's intent, and who consented thereto for tha t  purpose will not be 
defeated of his rights thereunder by a clause providing that  a n  attempt 
to defeat the will or any item thereof shall bar a recovery of any interest 
in the estate. 
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APPEAL by plaintiff from Whedbee, J., 18 December, 1917, the judg- 
ment having been rendered out of term by consent, as of Fall Term, 
1917, of WARREN. 

This action is to obtain a construction of the will of M. V. Perry and 
to obtain directions from the Court in what manner said executor shall 
pay up and settle the proceeds of the bonds which were obtained by 
said testator after the date of the will by the sale of real estate which 
had been specifically devised. 

I n  his complaint the executor, Lewis T.  Perry, demanded payment 
for the services rendered by him to the testator under his promise to  
reimburse the plaintiff in his will. Pursuant to  such agreement, the 
testator devised to  Lewis T. Perry a valuable house and lot in the 
city of Raleigh, in addition to $1,000 worth of North Carolina 
4 per cent bonds. After the execution of the will, said testator (142) 
disposed of all the real property which he had devised and which 
was thereby adeemed and Lewis T. Perry, in this action, sought to  re- 
cover for his services upon a quantum meruit. The value of his services 
so rendered was fixed by consent in this action a t  $7,500, and judgment 
was entered therefor. By consent of all parties, the court was au- 
thorized t o  construe the will and to give directions to  the executor in 
accordance therewith. 

The petitioner joined as parties defendant in this action all the heirs 
a t  law of said M. V. Perry, deceased, and all the devisees and legatees 
named in said will and all the said defendants were duly served with 
summons. 

The children of Lemis T .  Perry, i.e., Rose E .  Perry, Emma M. Perry, 
Lewis C. Perry, and Bessie Perry, mentioned in said will were duly 
served with summons in said action; but, by oversight, no guardian ad 
litem was appointed for them, which oversight was not discovered till 
after judgment had been entered. The jurge, in settling the case, finds 
as a fact that the petitioner in his complaint asked for a construction 
of the will which gave them every right and benefit possible under the 
same; and that upon trial the counsel for the petitioner argued orally 
to the court for the construction of said will which would adjudge 
that his children were entitled to share in the property by virtue of 
Clause 25 in the will, and that  this clause was not superseded by the 
sale and omission from Clause 30 of said will, which is the proposition 
presented by this appeal. The court further finds as a fact that  every 
right and defense of said infant defendants were fully presented and 
argued on behalf of said infants by the counsel for the petitioner, who 
was their father, and that their rights and defense in said action were 
protected in as full and ample manner as if a guardian ad litem had 
been formally appointed. 
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The Court held that the petitioner could recover only upon the alle- 
gation of express contract to compensate him for the services rendered, 
and the case was tried before the jury on this theory. At  the close of 
the testimony for petitioner, the matters in controversy between pe- 
titioner and defendants were compromised and a judgment rendered 
in his favor for $7,500 and his counsel fees. After such judgment, i t  
was agreed between the counsel for the petitioner and defendants that  
the real estate in Raleigh which had been devised to  the petitioner by 

, Clause 6 of the will had been adeemed, and that  the only question was 
the construction of said will and statement of the final account by the 
petitioner and by consent of all parties, the court was to render judg- 
ment out of tern1 as of Fall Term, 1917, and from the judgment so 
rendered the petitioner appealed. 

(143) Winston & Matthews for plaintiff. 
Gilliam & Davenport, W .  E. Daniel, W .  D. Pruden, G. E. 

Miclyette, Joseph P. Pippen for defendants. 

CLARK, C.J. This case was here, Perry v. Perry, 172 N.C. 62 ,  where 
the facts stated can be taken as supplementary to the facts abore set 
out. Practically, there is but one question presented for our con- 
sideration. Item 25 of the will provides: ''1 further direct that  all my 
estate, both real and personal, not herein disposed of, be sold at such 
time and places and upon such terms and conditions as my executor 
may deem best. And the proceeds, together with all money he may 
have in hand belonging to my estate t o  distribute the same equally be- 
tween the living children of Stark Perry, Bettie Felton, Mary Myers, 
Gaston Perry, and Lewis T. Perry.'' Item 30 is as follows: "I hereby 
direct my executor to take charge of all money in hand or deposit, 
also all North Carolina State (4 per cent) bonds and collect same as 
heretofore directed, and should not the money received for the said 
bonds be sufficient to pay all legacies, insurance, taxes, and repairs 
as directed to  be kept paid, then he, my said executor, is empom-ered 
and directed to draw on the general fund from time to time as it may 
be deemed necessary by him to defray the above mentioned expenses. 
The above mentioned United States bonds are also to be included in 
this item and subject to  the same. And it  is my will and desire, and I 
so direct, that  funds of every kind and description arising from d-hat- 
ever source, remaining in the hands of my executor or successor, after 
delivering up the bequests herein named to legatees aforesaid be a 
general fund and I direct to be paid to the living children of Stark 
Perry, Bettie Felton, Mary Myers, and Gaston Perry." 
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In Item 30, the fund, created largely by the sale of property which 
in I tem 25 had been devised to the children of Stark Perry, Bettie Fel- 
ton, Mary Myers, Gaston Perry, and Lewis T. Perry, was directed t o  
be paid to the living children of the same, except that  the children of 
Lewis T.  Perry, the plaintiff, are omitted in said Item 30. 

The contention, as the court below found and as appears by the 
briefs here, is that :  

1. The devise of the real estate should speak as of the date of the 
execution of the will, and that  upon its ademption by the subsequent 
sale by the testator the devisee named in section 25 should take the 
proceeds. This, however, is contrary to the well-settled rule that a 
.\?-ill speaks as the death of the testator. The subsequent sale of the 
property by him was an ademption, and in the absence of a codicil or 
provision providing for such contingency, the proceeds of the sale 
made by the testator of the realty passed into the class mentioned in 
section 30, which omits the children of the petitioner. 

2. I t  is contended, in the second place, that  inasmuch as the (144) 
devise of the realty in section 25 is to the children of five parties 
named and in the bequest in section 30 of the residuary, the children of 
only four are named as legatees, there was an inadvertence in omitting 
the children of Lewis T.  Perry. There is nothing in the will to  indicate 
tha t  this was a mistake, and there is no allegation in the complaint or 
answer upon which t o  base such finding, and if i t  had been the judge 
below n~ould have had to instruct a jury to  find to the contrary. There 
was no controversy of fact that  required its submission as an issue to  
the jury. 

The court having found as a fact that  the four children of Lewis T. 
Perry had been served with summons, and that  their interests had been 
fully represented in the oraI argument by the counsel of their father 
(the petitioner), and that their rights had been fully considered, there 
is no ground on which to  remand the case to  a jury for a finding upon 
that  issue. Their interests mere fully discussed orally by counsel be- 
low, as the judge finds as a fact and also in the briefs filed in this 
Court. This Court appointed Joseph L. Seawell, the clerk of this Court, 
as guardian ad litem of said children of the petitioners, Rose E. Per- 
ry. Emma M. Perry, Lewis C. Perry, and Bessie Perry, who has 
adopted the brief filed in this cause by the petitioners, which sets out 
fully their contentions, and upon consideration of the argument, we 
affirm the judgment of Judge Whedbee. 

Revisal, 1545, provides: "The Supreme Court shall have power to  
amend any process, pleading, or proceeding, either in form or sub- 
stance, for the purpose of furthering justice, on such terms as shall be 
deemed just a t  any time before final judgment. Also, to amend by 
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making proper parties to  any case where the court may deem i t  neces- 
sary and proper for the purposes of justice and on such terms as the 
court may prescribe; and also, whenever i t  shall appear necessary for 
the purpose of justice to allow and direct the taking of further testi- 
mony in any cases which may be pending in said court under such 
rules as may be prescribed, or the court may remand the case to  the 
intent that  the amendments may be made, further testimony taken 
or other proceedings had in the court below." 

It has been repeatedly held that  the Supreme Court may amend as 
fully as the Superior Court could do, and in the same instances. Robe- 
son v. Hodges, 105 N.C. 50, and other cases cited under section I545 
in Pell's Revisal. The power to  make parties here includes the power 
to appoint a guardian ad  litem. 

The Court would take the alternative of remanding the case for ap- 
pointment of a guardian ad  litem but for the fact that  the judge finds 

as a fact that  the children of the petitioner had been served with 
(145) summons and their interests had been represented by the argu- 

ments of the counsel for their father, the petitioner, and the 
absence of anything in the will or in the pleadings or proof that  their 
names had been omitted in section 30 by mistake. Their cause has also 
been fully presented by the briefs filed here. The judge not only had 
the same argument below, but in his judgment passed upon the con- 
tention made in their behalf. It would be a vain and useless act, there- 
fore, to  remand the cause. The provision in item 28 of the will that 
any person who should attempt to  defeat in any particular the will, 
or any item thereof, should be barred of recovery of any interest in 
the estate has no application, for these defendants have not so at- 
tempted, but are simply concurring in the request of the petitioner for 
the construction by the Court of the will as written in view of the 
ademption of the legacies of realty, under the principles laid down in 
Balsley v. Balsley, 116 N.C. 472. 

Affirmed. 

Cited: King v. Sellers, 194 N.C. 535; Green v. Green, 231 N.C. 709. 
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W. A. COHOON v. JEFFERSON DAVIS ET AL. 

(Filed 20 February, 1918.) 

1. Evidence-Admissions-Pleadings-Demurrer-Trials. 

negligence of the defendant's driver of his  team, and there is sufficient 
evidence of the negligence, a demurrer on the ground that there was no 
evidence that the driver was employed by the defendant a t  the  time will 
not be sustained where the plaintiff has alleged it  and i t  is  admitted in 
the answer and the trial has proceeded upon that  theory throughout with- 
out defendant's objection. 

2. Instructions-Evidence-Contributory Negligence-Rule of Prudent  
Man. 

Where the evidence in a n  action to recover damages for the aIIeged 
negligence of the defendant is sufficient to establish contributory negli- 
gence on the plaintiff's part,  if so found by the jury, i t  is reversible error 
for the trial judge to add to an instruction containing the facts showing 
such negligence, that they should And for the plaintiff if they found that  
he acted a s  a reasonably prudent man under the circumstances. Hin8o.n 
u. Telegraph Co., 132 N.C., 466, cited and applied. 

APPEAL by defendant from Kerr, J., a t  the Special October Term, 
1917 of TYRRELL. 

This is an action to recover damages for personal injury caused, as 
the plaintiff alleges, by the negligence of the defendants. The defend- 
ants deny negligence, and allege that the plaintiff was injured by his 
own contributory negligence. 

The plaintiff, who was driving a cart a t  the time, was injured on the 
night of 18 September 1916, on one of the streets of Columbia, 
by a collision with a dray belonging to the defendants and (146j 
driven by one of their employees. 

The plaintiff offered evidence tending to prove that  the street where 
the collision occurred was thirty feet wide; that  the night was dark; 
that  he was driving a gentle horse in a walk; that  he was on the ex- 
treme right of the street; that the employee of the defendants, who was 
going in an opposite direction, approached him driving a t  a high rate 
of speed; that  the employee was in the middle of the street; that  the 
plaintiff gave notice of his own presence, but that  without any notice 
from the employee and when making no effort to stop, he drove against 
the cart of the plaintiff, threw him out and seriously injured him. 

Defendants introduced evidence tending to prove that  their em- 
ployee was driving a t  a speed of from four to  six miles an hour; that  
he was on the extreme right of the street as far from the plaintiff as 
he could go; that  the plaintiff was in the shade of a large cypress over- 
hanging the street; that  there was a light behind the employee of the 
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defendants and in front of the plaintiff; that  the employee of the 
defendants could not see the plaintiff on account of his position under 
the tree and the location of the light; that the plaintiff was about 
the middle of the street; that  the plaintiff saw and heard the em- 
ployee of the defendants approaching and knew that there was a 
danger of a collision and made no outcry and gave no notice of his 
presence. 

There was a motion by the defendants for judgment of nonsuit, 
which was overruled, and the defendants excepted. 

His Honor instructed the jury on the second issue, incorporating the 
facts relied on by the defendants to show contributory negligence, and 
then added to the instruction: ''And you find that a reasonably pru- 
dent man would not have done as the plaintiff did on that  occasion, 
you would answer that issue 'Yes,' but if you find from the evidence 
that  the plaintiff was driving as a reasonably prudent man would have 
on that  occasion; that he did what a reasonably prudent man would 
have done to prevent the injury, then you should answer that issue 
'No,' because he would not be guilty of contributory negligence." The 
defendant excepted. The jury returned the following verdict: 

1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: "Yes." 

2. Did plaintiff, by his own negligence, contribute to  his injury? 
Answer: "No." 

3. What damage is plaintiff entitled to recover? Answer: "$1,000." 
Judgment was entered upon the verdict in favor of the plaintiff and 

the defendants appealed. 

T.  H.  Woodley and Aydlett & Simpson for plaintiff. 
Majette & Whitley and Meelcins & McMullan for  defendant. 

(147) ALLEN, J. The position of the defendants in support of their 
motion for judgment of nonsuit is that there is no evidence that  

Combs, who was driving the dray, was engaged in the business of 
the defendants a t  the time of the collision. It is true no witness testi- 
fies directly to  the fact, but the circumstances tend to prove it, and 
the pleadings and the whole course of the trial show that  this fact 
was not in controversy. 

The complaint alleges "that on the 18th day of September, 1916, 
and prior thereto, John Combs was in the employ of the defendants, 
his duties being, among other things, to drive the dray or wagon for 
the defendants in delivering goods and other works connected with the 
said business of said defendants," and this allegation is admitted in 
the answer. 
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The plaintiff testified that  a t  the time of the collision Combs was 
driving dray belonging to the defendants and that  he was going 
from the store of the defendants to  their stock house, and his Honor 
in his charge to  the jury spoke of Combs more than once as the agent 
of the defendants, and of his acts as their acts, without objection a t  
the time, and no exception is now taken to this part of the charge. 

We do not think this contention of the defendants can be sustained, 
and being of opinion there is evidence of negligence, the ruling on the 
motion for judgment of nonsuit is upheld. 

The exception of the defendants to  the charge on the issue of con- 
tributory negligence is well taken. 

If the night was dark and the plaintiff in the shade of a tree, if the 
lights were so located that  the plaintiff could see the approach of the 
employee of the defendants and that  he was moving a t  a high rate 
of speed; if the plaintiff was in the middle of the street and in danger 
of a collision, and he did not attempt to turn t o  the right and make 
no outcry, and gave no notice of his presence, he was guilty of con- 
tributory negligence, and as there was evidence tending to prove these 
facts, the defendants were entitled to  have them submitted to  the jury 
without the qualification of the rule of the prudent man, which, under 
the evidence in this case, permitted the jury to answer the second issue 
against the defendants although they might find every fact bearing on 
the conduct of the plaintiff as the defendants contended, if, upon the 
whole evidence, the jury thought the plaintiff was acting as a man of 
ordinary prudence. 

The rule of the prudent man is the standard for determining negli- 
gence and contributory negligence, and it  is frequently sufficient to sub- 
mit the question to  the jury with this as the sole guide, but i t  is error 
to  superadd this qualification to  a statement of facts which themselves, 
singly or in combination, establish negligence or contributory negli- 

gence. 
(148) A precedent in point is Hinson v. Telegraph Co., 132 N.C. 466, 

in which a new trial was ordered on account of a similar er- 
roneous charge. 

New trial. 
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J. A. NORTHCOTT v. ROBERTB S. NORTHCOTT ET - 4 ~ .  

(Filed 27 February, 1918.) 

1. Betterments-Estates-Tenant fo r  Life. 
A devise of lands for life with limitation over, does not entitle the life 

tenant to compensation for betterments he has placed on the land during 
his tenancy, under the equitable principles allowing it, or our statute 
relating thereto, R e ~ i s a l ,  see. 662 et seq. 

2. Judgments-Estoppel-Estates-Life Tenant. 
Where the right to compensation for betterments placed by the life 

tenant upon lands has been adjudged against him, o r  that  he "is not en- 
titled to a sale of the land to collect the improvements put thereon by 
him," the judgment reciting that  the "cause is heard by consent on the 
pleadings, report of commissioner, and other records," with leave to plain- 
tiff to amend his complaint, which was not done, with exception to the 
judgment appealed from but not perfected; Hcld, the judgment is con- 
clusive between the parties and operates as  an estoppel in another action 
Detween them upon the same subject-matter. 

5. Judgments-Estoppel-NonsuitAppeal and  Error .  
Where the court has by consent considered the action upon the evidence 

and the pleadings and enters judgment therein for  defendant a s  if upon 
demurrer, which is  excepted to without perfecting the appeal, in another 
action upon the same subject-matter between the parties i t  is  Held, the 
judgment so entered is  equivalent to one of nonsuit under our statute. 

4. Judgments-Extraneous Matters-Excuse-Appeal a n d  Error. 
Where judgment has been excepted to and the appeal not perfected, the 

appellant in another action involving the  same subject-matter may not 
dispute the flnality and conclusiveness of the judgment by showing he had 
another cause of action which he had not brought forward. 

CIVIL ACTION, tried before Whedbee, J., a t  October Term, 1917 of 
HERTFORD. 

Plaintiff alleged that  Mary A. Mitchell died 19 June 1899, leaving a 
will in which she devised the land in question, in the town of Winton, 
to  him for life (after the death of her husband), and a t  plaintiff's death 
to  his children in fee, but if he died without children, to  his sister, Ro- 
berta S. Northcott, with an exception of part of the lot which is given 
to Roberta S. Northcott for her life with limitation in case of her death 
without heirs of her body, to  John A. Northcott for his life and then 

to his children, but not to be sold. Plaintiff further alleges that 
(149) he has improved said lot by erecting a fine residence upon i t  

costing $2,800, and fences around the yard, where he and de- 
fendants live. His children and Roberta S. Northcott, his sister, were 
made parties defendant and served with process, a guardian ad litem 
having been appointed for the children, who are minors. It was further 



N.C.] SPRIKG TERM, 1918. 161 

alleged that  the interests of the defendants would be materially pro- 
moted by a sale of the lot. Plaintiff then prayed for judgment, among 
other things: 

"1. That  the plaintiff be allowed to purchase said lot by paying the 
value of same prior to  said improvements, and the money to be in- 
vested as the court may direct. 

"2. That  if the court be of the opinion that such a sale cannot be 
made, then that  said lot be sold in the manner directed by the court, 
and the proceeds be invested as the court may decree. 

"3. For such other relief as plaintiff may be entitled in law or 
equity." 

The case was heard by Judge Winston, who entered the following 
judgment: "This cause is heard by consent on the pleadings, report of 
commissioners, and other records referred to in the pleadings, and 
upon the deed for the land to John 4 .  Northcott and others. The court 
is of the opinion that  John A. Northcott is not entitled to  a sale of the 
land to collect the improvements put thereon by him and so adjudge. 
To  this the said Northcott excepts. On motion of plaintiff to be allowed 
to do so, leave is given him to amend his complaint. It is adjudged that  
plaintiff pay the costs of this action up to the filing of such amend- 
ment as he desires. It was agreed that  the judge should take the papers 
and render his judgment out of term and out of the county and district. 
Done a t  chambers, 14 October 1916." 

At October Term, 1917, the cause was heard by Judge Whedbee, 
who entered the following judgment: "This cause being called for 
hearing, and after having read the pleadings and the judgment ren- 
dered by Winston, J., the court is of the opinion that  the Winston 
judgment is a final determination of this action, and it  is adjudged 
that  the action be dismissed as of nonsuit, and the plaintiff is taxed 
with the costs." Plaintiff appealed. 

Pruden & Pruden and Winborne & Winborne for plaintiff. 
W. D. Boone for  defendants. 

WALKER, J., after stating the case: We are of the opinion that  Judge 
Winston was right in holding that  the plaintiff was not entitled to  
judgment for a sale of the land to pay for the improvements which he 
had put upon it. The reason is that  he has improved it  for the better 
enjoyment of his admitted estate in it, knowing the length of his term, 
or the quantity of his interest, and, therefore, when his estate 
will expire. He is not within the protection of the equitable (150) 
principle allowing for betterments made by one who honestly 
and in good faith believed he had a good title and is afterwards de- 
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prived of the land, when an equity arises for his compensation, a t  
least out of the rents and profits, or the value of use and occupation 
chargeable against him, and our statute is in affirmance of the princi- 
ple, Revisal, sec. 632 et seq., but perhaps more liberal in its provisions 
and broader in its scope. We need not discuss or decide as to  the ex- 
tent of this equitable doctrine, because the benefit of i t  cannot be 
claimed by the plaintiff, who shows no equity that  entitles him to it. 
16 Cyc. 631, says: "If the life tenant himself makes permanent im- 
provements, i t  will be presumed that  they were for his own benefit, 
and he cannot recover anything therefor from the remainderman or 
reversioner." Many cases are cited in the note to  this text in support 
of the statement, and among them Merrit v. Scott, 81 N.C. 385, where 
Smith, C.J., said: "We think it  clear that  improvements of any kind 
put upon land by a life tenant during his occupancy constitute no 
charge upon the land when it passes to the remainderman. He is en- 
titled t o  the property in its improved state, without deduction for its 
increased value by reason of good management or the erection of 
buildings by the life tenant, for the obvious reason that the latter is 
improving his own property and for his own present benefit. This 
proposition is too plain to need the citation of authority." 

Lord Thurlow said that  a tenant for life, with remainder over to  
others, could not lay out a sum of money on the estate and charge it  on 
the reversion or remainder, although the estate itself would be bene- 
fited. Bostick v. Blackney, 29 Eng. Reprint 362, 364 (2 Bro., ch. 656). 
-4nd in Stewart v. Matheny, 14 Am. St. Rep. 538, the same rule is 
stated with the reasons for it, that  "the holders of the land during the 
life estate must be held to have known the nature and duration of 
their estate, and to have improved it  for thenlselves, taking the risk of 
its duration, and nothing is shown to entitle the life tenant to pay for 
improvements." Wilson v. Parker, 14 Sou. Rep. 264,266; Doale v. Wis- 
well, 38 Me. 569; Warren v. Lauman, 91 Md. 90. 

The judgment entered by order of Judge Winston was clearly in- 
tended to cover the whole case submitted to  him for his decision, and 
that  was based upon all the matters alleged in the complaint, and the 
question was treated by the parties and the learned judge as if raised 
by demurrer to the complaint. The judgment, therefore, was equiva- 
lent to  one of nonsuit, under the statute, whereby the action is dis- 
missed. It was a final decision upon the merits of the case. While the 
judge stated therein that  plaintiff was not entitled to a sale of the 
land to collect for the improvements placed thereon by him, this does 
not limit the conclusive effect of the judgment as to  all matters alleged 
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in the complaint. The truth is that  plaintiff wanted a sale to  
himself of the land a t  its unimproved value, and if that  could (151) 
not be allowed to him, then a sale of it as it stood with the iin- 
provemelit, so that  he might have an opportunity to  buy the remainder, 
taking his chance on the price. He was looking out for his own in- 
terests, and not for those of the remaindermen; and the court viewed 
i t  as an effort on his part to be reimbursed for his outlay, whether 
the sale was private and restricted, or public and unrestricted. At any 
rate, the judgment was intended to cover the whole case, and if plain- 
tiff elected not t o  amend, then he should have prosecuted his appeal. 
Not having done so, Judge Whedbee properly held and adjudged that  
he was barred of any recovery in that  action by Judge Winston's 
decree. 

The case was not conducted with a very precise regard to  due for- 
mality. The judgments should have been drawn out in full and signed, 
but, while this was not done, enough appears t o  show that  the plain- 
tiff has had a full day in court and lost. If the decision was erroneous, 
he could only be restored to his right by an appeal. He  cannot now 
explain or attack the judgment by showing that  he had another cause 
of action which could have been brought forward but was not. We 
think the case falls under the principle of estoppel as defined in Mc- 
Kimmon v .  Caulk, 170 N.C. 54, a t  p. 56, quoting from Coltmine v. 
Laughlin, 157 K.C. 287; but if not, we fail to  see how plaintiff can 
now relitigate a matter covered and closed by a final judgment, and 
especially so when i t  was agreed by the parties that  the case be sub- 
mitted to  the judge for his decision and judgment upon all matters 
embraced within the pleadings. He  did consider i t  and gave judgment 
for the defendants, and this ends the litigation, no appeal having been 
prosecuted to  this Court. 

We, therefore, agree with Judge Whedbee that  the proceeding should 
be dismissed. 

No error. 

Cited: Hampton v. Spinning Co., 198 N.C. 239; Smith v. Suitt, 199 
N.C. 8 ; Cameron v. McDonald, 216 N.C. 715 ; Hall v. Hall, 219 N.C. 
809; In  re Canal Co., 234 N.C. 378. 
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J. S. LYNCH v. DEWEY BROTHERS, Im. 

(Filed 27 February, 1918.) 

1. Trials-Nonsuit-Evidence. 
The courts in passing upon a motion to nonsuit upon the evidence, will 

consider the evidence in the light which tends to support the plaintiff's 
case and reject all  that  tends to disprove it. 

2. Master and  Servant-Negligence-Evidence-Contributory Negligence 
-L4ssumption of Risks-Res Ipsa Loquitur. 

Where the plaintiff sues to recover damages for a personal injury 
caused by the alleged negligence of the defendant, and there is evidence 
tending to show that the injury was received while he was working, in  
the course of his employment, a t  defendant's planer of a n  old style, and 
that  a safer machine had been approved and in general use for  a num- 
ber of years, which is so constructed as  to prevent the injury complained 
of, the questions of negligence, contributory negligence and assumption of 
risks a re  for the determination of the jury, under the rule of the prudent 
man. -4s to whether the doctrine of Res ipsa Zoquitur applies to the facts 
of this case, Quare!' 

3. Trials-Evidence-Negligence-Questions fo r  Jury-Master and Ser- 
vant. 

Where there is  evidence tending to show that  the defendant was in- 
jured while using a planing machine of a n  old type which he had negli- 
gently been permitted to  use in  the course of his employment, and that  he 
could have accomplished the same purpose by hand, but not s o  quickly as 
in the other way, the question a s  to whether the plaintiff was negligent 
in making the choice is one for the jury, as  under the facts of the case 
it was not negligence per se to use the machine. 

CIVIL ACTION, tried before Allen, J., and a jury, a t  November Term, 
1917 of WAYNE. 

The plaintiff was in the employment of the defendant company on 
10 August 1917, as pattern maker, and had been there for some 

(152) months previous to this date. He was directed to add one-fourth 
of an inch to the thickness of a sawdust grate bar. To do ihis it 

required a piece of timber one-fourth of an inch thick to be tacked on 
the old grate bar. While lie was a t  the machine engaged in planing the 
timber, the latter kicked back and his hand was drawn into the planer 
and hi8 fingers cut off by the knives. 

The following testimony from the record will sufficiently describe 
the nature of the work and the manner of the injury: 

J. S. Lynch, plaintiff, testified: "On 10 August 1917, I was working 
with Dewey Brothers as pattern-maker, and Mr. George Dewey, fore- 
man of the shop, came into the pattern shop and brought a grate-bar, 
known as a sawdust grate bar, and asked me to add one-fourth of an 
inch to the thickness of the bar. To do this i t  required a piece of tim- 
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ber one-fourth of an inch thick to  be tacked on the old grate bar. I 
proceeded to get out the timber and make this pattern thicker. 
The only timber that we had to work with was one and one- (153) 
fourth of an inch thick and this had to be dressed down to one- 
fourth of an inch thick. I used what is known as the jointer machine to  
dress the timber down to the proper thickness. I had no other way to 
dress it  down except by hand, which would have been a very slow 
process, so I dressed i t  down on this machine, and was just in the act 
of making the last cut and had started the piece of timber through the 
last cut when i t  kicked back and caught my fingers in the machine and 
cut them. (Plaintiff shows his hand to the jury and shows that  two 
fingers on his left hand are cut off just above the second joint.) The 
machine that  I was using is what is known as the jointer or buzz- 
planer-I don't know the name of it. It was an old-style machine." 

Q. 'Won- state whether or not that  is a modern and approved ma- 
chine that  is used for doing the same sort of work you were doing on 
that  machine?" A. ('No, sir." Defendant objects. 

"People called them square-head jointers. I n  other words, the head 
is a square of iron in which the knives are bolted and revolved a t  the 
rate of twelve or fifteen thousand revolutions a minute, or something 
like that. A round head, or safety-head, jointer is a round piece of 
steel and the knives are inserted and work so close to the table of the 
machine that  i t  would be impossible, I should think, for persons to get 
their hands in the machine with a safety head. They could not possi- 
bly get their fingers in a safety-head machine. The machine m-as work- 
ing that  morning as usual. It is the duty of the one operating the 
machine to  properly adjust i t  before working on it, and I made the 
necessary adjustments on this occasion before I attempted to  use it. 
The machine consists of two tables with knives in the center, and you 
adjust the machine by turning a wheel which runs the table up or 
down so that the knives will cut off a certain amount. You can make 
it  cut one-thirty-second of an inch or you can take one-half-inch cut 
a t  one time. It is not unusual for timbers to fly back on these machines, 
as the timber did that I was using on this occasion. I n  running the 
piece of tiinber across this machine you have to  hold it  in place and 
push i t  along. You are pushing forward, and when it flies back it  will 
throw your hands back also, and if your hands come across the knives, 
or where the knives would touch them, they would cut." 

Q. "Suppose i t  were the more modern safety-head machine, what 
would happen?" A. "Well, you would get cut or probably skinned, but 
you could not possibly get your hand in the machine. You would get 
hurt if your hands touched the knives. The round-head machines were 
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in general use a t  the time I was injured. They were in general 
(154) use at A. T. Griffin Manufacturing Company, Goldsboro Furni- 

ture Company, and Vil'ayne Agricultural Works." 
Q. "Can you state some place where they do this sort of work a t  

which you observed a safety-head machine in use?" A. "Yes, sir." 
Q. "Whcre?" ,4. "At A. T. Griffin's." 
Q. "A. T.  Griffin Manufacturing Company?" A. "Yes, sir, and the 

Goldsboro Furniture Company, and the Wayne Agricultural Works." 
Q. "Have they planers for performing the same kind of work you 

were performing on this machine?" A. "They have safety-head plan- 
ers. I s  that  what you mean?" 

Q. "Have you observed this same machine that  hurt you since you 
were injured?" A. "Yes, sir." 

Q. "Has its condition changed since you were hurt?" 
Defendant objects; sustained, and plaintiff excepts. 
"The defendant had knowledge that  I was using this machine in nly 

work as pattern maker." 
Q. "Can you explain what was the approximate and immediate cause 

of your hand getting hurt? What was the approximate and immediate 
cause of your fingers getting cut off?" A. "Well, the immediate cause 
of my getting my fingers cut off was the machine kicking that  board 
out of my hand and pulling my hand back into the knives. The ap- 
proximate cause, I should think, would be the fact that i t  was a ma- 
chine of this kind-a square-head jointer. If i t  had been a safety-head 
jointer I could not have got my fingers cut off. I could not have got 
them in the machine." 

Cross-examination: "I was employed by the defendant a9 pattern 
maker, and not as a regular carpenter. I had been using this machine 
for about five nionths. I do not know whether they are still manu- 
facturing the square-head machines. There is no difference in the bulk 
of the machine, except one has the square head and the other has a 
round head." 

Q. "Do you think it is impossible for a man operating a round-head 
machine to get his hand caught in it?" A. "Yes, sir." 

Q. "And get cut?" "No, sir. I don't think i t  is impossible. It is pos- 
sible for him to get cut, but i t  is imposible for him to get his fingers in 
the machine." 

Q. "If the machine is set for one-tenth inch, i t  would take one-tenth 
inch off his fingers?" -4. "Yes, sir." 

Q. "If it is set for one-half inch, i t  would take off one-half inch?" 
A. 'LYes, sir." 

Q. "Can't you tell us, with the machine making 15,000 revolutions 
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a minute, as you say this machine makes, taking off one- 
sixteenth of an inch per revolution, hov long i t  would take to (155) 
cut off your fingers to the extent that they are cut off now?" 

A. "Not very long; about a second, I will say." 
Q. "Could you get your fingers away in time?" A. "Yes, sir. You 

could get them away as quick as you could pop your fingers." 
Q. "It takes about a second to do that, doesn't it?" A. "Yes, sir." 
Q. "Will you describe once more to  the jury how you say this acci- 

dent occurred, and how you had your hand when the accident oc- 
currred, and what size piece of timber it  was?" A. "I had my hand on 
the board; this left hand was a t  that  time about six or eight inches 
in front of the knives, and I had pushed the board that far, and, of 
course, had it  behind the knives until i t  went far enough for me to 
change my hand and put i t  over there." 

Q. "The machine kicked the board back?" A. "Yes, sir; and pulled 
my hand right back across the knives." 

Q. "You stated i t  wasn't unusual for the machine to kick boards 
like that?" A. "No, sir." 

Q. "You had worked with this machine for a period of five months, 
knowing i t  didn't have a safety-head on it?" A. "Yes, sir. I was to  
dress the board down to one-fourtth of an inch in thickness, and I 
was making the last cut when I was injured." 

R. F. Mintz testified: That  he is now a member of the bar and 
that  previous to  his entering upon the study of law worked in wood- 
working machinery for more than seven years. "I worked a t  the furni- 
ture factory. I have operated a jointer machine. There are two kinds; 
one known as the square-head jointer and one known as the round- 
head. The square-head machine is by no means as safe as the round- 
head jointer, for the reason that  the square-head machine operates 
in such a may that  i t  leaves a cut that your hand could easily be caught 
in between the frame and the jointer, while the round-head does not. 
It would cut, but if properly adjusted, would cut only a small nib- 
ble, just a small bite at, the time." 

$. "State, according to your experience and knowledge, whether or 
not in operating a safety-head machine an operative could get such an 
injury as Mr. Lynch suffered?" A. "Such a thing would be possible, 
but I rather think he would have to hold his hand there for some time. 
I don't believe that if he used the proper precaution that  he would get 
that  bad an injury. I have been seeing round-head jointer machines 
for about four or five years, I guess. I have seen them in use in 
Fayetteville and Wilmington. I think a round-head machine would 
perform the same work in the same way as the square-head machine." 

Cross-examination: "A round-head machine could easily be adjusted 
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to take a deep cut, I suppose, and in my opinion i t  has as much 
(156) power as a square-head machine. I do not know of my own 

knowledge for what purpose this jointer was used down a t  the 
foundry of Dewey Brothers, and I do not know what class of timber 
it  was used to work on." 

Harrell Pate testified: "I am employed by the Empire Manufactur- 
ing Conlpany. They do not have planing machines or jointers where I 
work. I have seen the jointer machine in operation a t  the furniture 
factory. They have round-head jointers there now. The difference 
between the square-head and round-head jointers is that  in the 
square-head jointer there is a space between each end of the table and 
the bed where i t  is low down; there is a space there, and you can get 
your fingers between the end of the table and the bed, and if you get 
your fingers in there i t  keeps drawing them in, and the round-head 
will not do it. You take a round-head and if your hand strikes it, i t  
will knock it  off and will not cut i t  deep enough to amount to any- 
thing. I have observed a safety jointer machine in use a t  the White 
Furniture Company a t  Mebane and Whiteville Furniture Company. 
I have seen the round-head machine, the first one about eight years 
ago." 

Cross-examination: Q. "According to the testimony of the plaintiff 
the machine was making 15,000 revolutions per minute a t  one-sixteenth 
of an inch. At  that  rate it  would cut off fifteen and ten-sixteenths of 
an inch per second. How long do you think a man would have to hold 
his hand there t o  cut his fingers off?" A. "I don't know." 

Q. "I ask you if a round-head machine will cut as deep a cut in a 
piece of timber as the square-head machine?" A. "No, sir." 

Redirect examination: "This joinder machine will sometimes kick 
the timber back if it happens to strike the end or if there is a knot 
in it." 

There was other evidence t o  the effect that  both kinds of planers 
would cut the fingers if the board kicked back, but that  the round- 
head machine would not draw the fingers into the machine so as to 
cut off the hand or the fingers. 

At the close of the evidence the defendant moved for a nonsuit, 
which the court refused t o  grant. Judgment was entered for the dam- 
ages assessed by the jury in the verdict, and plaintiff appealed. 

Teague & Dees for plaintiff. 
J .  L. Barham for defendant. 

WALKER, J., after stating the case: The judgment of the court was 
correct. I n  passing upon a motion to  nonsuit, we should consider the 
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evidence in the light which tends to  support the plaintiff's case, reject- 
ing all that tends to disprove it. There was, perhaps, evidence of con- 
tributory negligence on the part of the plaintiff, but i t  was for 
the jury to determine the effect of it under the doctrine of the or- (157) 
dinarily prudent man, as it was not of such a nature that reason- 
able men would not differ in regard to  it, and so as to assumption of 
risk, if that defense was presented in the case a t  all. It was for the 
jury to  say whether the risk or danger was so obvious and imminent 
tha t  a man of ordinary prudence, having due regard for his own safety, 
would not have continued in the service or in the presence of the dan- 
ger. The essential facts are few. The defendant kept a planer, or 
jointer, of an old and disused pattern, when there was a newer model 
approved by those engaged in the same kind of business, that is, plan- 
ing, and in general use by them. It had been operated in various mills 
for more than five years, and seems to have been well known, judging 
from the testimony of the experts. It was a safer machine in that  while, 
if the board being planed should kick back i t  might inflict an injury to  
the hands, i t  would not involve the loss of the hand or fingers, but the 
wound would be slight. 

The plaintiff testified that  this very difference between the two ma- 
chines was what caused his injury. It is strange that  the defendant 
waited so long to install the new model, for the safety of its employees, 
if for nothing else, as i t  could, perhaps, have been done for a difference 
in the cost not exceeding the recovery in this one case. We do not say 
that  defendants must be the "first by whom the new is tried," but they 
should take care to see that  they are not the "last by whom the old is 
laid aside." Sometimes a little precaution is a good investment, and 
worth, in the long run, far more than its cost. There can be no doubt 
tha t  the plaintiff had been permitted to use the machine, and the de- 
fendant will not now be heard to  say that  he was negligent in using it  
instead of dressing the timber by hand. Whether there was negligence 
in thus making his choice of methods, was manifestly a question for 
the jury. 

We said in Dunn v. Lumber Co., 172 N.C. 129, 137: "It was not 
claimed that  there was any defect in the hammer dog itself, but tha t  
i t  was not sufficiently secured, or, if this was not so, that  a defect in 
the machine caused it  to fly out and drop on the saw. If the plaintiff 
was not responsible for the movement of the hammer-dog, and the 
jury found that  he was not, i t  must have been either improperly se- 
cured, or some defect in the machine, either in its original construction 
or in its needed repair, must have caused the hammer-dog to fall on 
the saw. It is not always a full performance of the master's duty to pro- 
vide merely for his servant implements and appliances which are 
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known, approved, and in general use. He  will still be liable for any 
injury proximately resulting from a failure to  perform that duty in 
any other respect. He is not permitted to  put defective machines or 

appliances in the hands of his servants with which to do the 
(158) work, even though they may be of the requisite model, or type; 

and if he is negligent in so doing, and thereby cause injury t o  
the servant, he must answer in damages for the wrong. Ainsley v. 
Lumber Co., 165 N.C. 122; Kiger v. Scales Co., 162 N.C. 133. This 
rule has frequently been recognized by us in negligence cases. It is 
a part of his obligation to  furnish appliances, 'which are known, ap- 
proved, and in general use,' but not necessarily all of it, and if he 
complies with that  part of it, and is otherwise negligent in not sup- 
plying a reasonably safe place for the work to  be done, or reasonably 
safe machinery, tools, and appliances with which t o  do it, he falls short 
of the legal measure of his duty." 

And Justice Brown said, in Deaton v. Lumber Co., 165 N.C. 560: 
"We think that this version of the testimony would justify the jury in 
drawing the inference of negligence in the manner in which the saw 
had been placed in its bearings. The manner in which the saw unex- 
pectedly sprang out of its shield and injured the plaintiff, in the way 
testified by him, is very conclusive evidence that  there was something 
unusually wrong with it, and presents a case where the doctrine of 
res ipsa loquitur will carry the case to the jury. I n  this case the facts 
and circumstances attending the injury speak for themselves, and in 
the absence of explanation or disproof give rise to the inference of 
negligence. It is evident that the accident would not have occurred if 
the saw had not unexpectedly sprung out of its protecting shield. 
Why it  did so is not very clear, but the circumstance calls upon the 
defendant for explanation." 

There are many cases in our reports which set forth the duty of the 
employer toward his employee, and among them is Hicks v. Manufac- 
turing Co., 138 N.C. 319, where Justice Hoke said: "An employer of 
labor to  assist in the operation of railways, mills, and other plants 
where the machinery is more or less complicated, and more especially 
when driven by mechanical power, is required to  provide for his em- 
ployees, in the exercise of proper care, a reasonably safe place to work 
and t o  supply them with machinery, implements, and appliances rea- 
sonably safe and suitable for the work in which they are engaged, and 
such as are approved and in general use in plants and places of like 
kind and character; and an employer is also required to  keep such 
machinery in such condition as far as this can be done in the exercise 
of proper care and diligence. Witsell v. R.  R., 120 N.C. 557; Marks v. 
Cotton Mills, 135 N.C. 287. True, the en~ployee is said to assume all 



N.C. ] SPRING TERM, 1918. 171 

the ordinary risks incidcnt to the employment, but i t  is as well cs- 
tablished that  dangers attributable to the negligence of tha niastcr, 
when material to  be considered, are usually classed under thc hcad of 
extraordinary risks, and these the employee does not assume. . . . 
1'0 bring the knowlctigc of such observed conditions of increased 
1l:rxard ~n-ipulnhlc~ to  thc inaster's rlegligcnee into the class of (159) 
ol-dmary risks whicli the eruployee is said to assume, the dangor 
must be obvious and so innnincnt that no man of ordinary prudence, 
and acting with such prudence, would incur the risk which the con- 
ditions disclose," citing Ilabatt on Master and Servant, sec. 279a, and 
other sections; Beach on Cont. Ncg., sec. 361; Sirns v. Iindsay, 122 
N.C. 678; Lloyd v. IIanes, 126 N.C. 359; Patterson v. Pittsburg, 76 
Pa. St. 389; Kane v. R. R., 128 U.S. 95. 

I n  Lloyd v. Hanes, supra, i t  is held that there is a wide distinction 
betwecn more knowledge of danger and voluntary assumption of risk. 
The latter is a "matter of defense analogous to  contributory negli- 
gence to  be passcd on by the jury, who are to  say whether the em- 
ployee voluntarily assumed the risk. It is not enough to show merely 
that he worked on knowing the danger, but furthcr, i t  is only where 
the machinery is so grossly and clearly defective that  the employee 
must know of the extra risk, that he can he deemed to have voluntarily 
and knowingly assumed the risk." 

These principles have been approved and cmphasized in more recent 
opinions of this Court as reported, one of which is very much in point 
here, Hux v. Reflector Co., 173 N.C. 97. I n  that  case the Chief Justicc 
said: "Upon the above synopsis of the evidence the judge properly 
refuscd to nonsuit the case. The machine at which the plaintiff was in- 
jured was thirty-five years old; the cogs were exposed and not boxed 
in any way; there was no safety lever or any other kind of lever to 
stop the machinc. Thc machine was more dangerous than new ma- 
chines, and i t  was not in general use. The plaintiff was doing his duty 
a t  the time he was injured; and the defendant's general manager and 
floor boss both knew thc defective condition of the rnaclline and had 
seen it  a t  work. The case was properly submitted to  the jury," citing 
Aimley v. Lumber Co., 165 N.C. 122; Steeley v. Lumber Co., 165 N.C. 
27; Kiger v. Scales Co., 162 N.C. 133; Creech v. Cotton Mills, 135 N.C. 
680, and other cases. 

If we reject that  portion of the evidence which is unfavorable an? 
accept that  as true which is favorable to the plaintiff, there is suf- 
ficient to sustain his cause of action. There is sufficient testimony of 
his own for the jury as against the motion to nonsuit. Whether he 
exercised ordinary care in operating the machine, was not a question 
of law, but of fact, t o  be settled by the jury. Wc may select such 
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testimony as will justify a verdict for him, as that  which is true, and 
reject what is left, as untrue, because the jury may have done that  
very thing in passing upon the testimony. Whether he kept his hand 
upon the machine too long, and whether, if he did, i t  was negligence 

for him to do so, was plainly for the jury to  decide. 
(160) It may be that  upon a fair construction of the evidence, and 

giving the plaintiff the full benefit of that  part of i t  which is 
favorable to  him, the doctrine of res ipsa loquitur applies, and, if i t  
does, the nonsuit was properly denied. 

We have given careful consideration to  the case, and t o  the able 
argument of defendant's counsel, and, after doing so, we have been 
unable t o  discover any error committed by the court. 
No error. 

Cited: Alexander v. Cedar Works ,  177 N.C. 149; 8. v. Edmonds, 
185 N.C. 724; Street v. Coal Co., 196 N.C. 181. 

(Filed 6 March, 1918.) 

1. Deeds a n d  Conveyances-IntentFormal Clauses. 
A conveyance of land should be construed to effectuate the intent of the 

donor as  gathered from the eo or ding of the entire instrument, and the in- 
tent thus ascertained will control the meaning of a formal clause of the 
deed. 

2. Same-Estates-Limitations-Children-Second Marriage. 
The granting clause of a deed, to J. "for the term of his natural life, 

and after his death in remainder to his wife, if she survive him, for her 
natural life, then to the children of said 3." ; and in the habendum, "to him 
and his wife their lives, and to their children," are  Held, when construed 
together, to confine the ulterior limitation, after the falling i n  of the life 
estates, to the children of J. and his wife living a t  the time of the execu- 
tion of the deed, to the exclusion of any interest of his second and later 
wife and the children of that marriage. 

APPEAL by plaintiffs from case agreed, heard at January Term, 1918 
of PITT. 

On 24 September 1877, Thomas Williams and wife executed and de- 
livered to their son, James W. Williams, a certain deed, marked Exhibit 
"A" in the case agreed, for the lands described therein. The granting 
clause in said deed is as follows: "Do give, grant, convey, and con- 
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firm unto James 111. Williams, for the term of his natural life, and 
after his death in remainder to  his wife, if she survives him, for her 
natural life, then to the children of the said James W. Williams, law- 
fully begotten in marriage, absolutely, and to their heirs." 

The habendum is as follows: "To have and to hold the same in man- 
ner aforesaid, to  him and his wife their lives and to their children and 
their heirs in fee simple. We, the said Thomas Williams and wife, re- 
serving for ourselves the use of the turpentine and tar  on the said land; 
and we do further, for ourselves and our heirs, hereby warrant and 
defend the title hereby conveyed against the lawful claims of any 
and all persons whatsoever." 

Cpon the execution of the deed the said Janles IT. TiTilliams 1161) 
and wife went into possession of the land. At the time of the 
execution of the deed James W. Williams was living with his wife, 
and a t  said time they had the following children: Ernest Williams, L. 
F. Williams, Ella Williams, Jesse Williams, Maggie Williams, and 
Will Williams. On 21 March 1885, the wife of the said James W. Wil- 
liams died, leaving surviving her James W. Williams, her husband, 
and the aforesaid children. 

After the death of the wife of James W. Williams, the mother of 
the plaintiffs, and while he (James W. Williams) was a widower, 
Thomas Williams and wife, on 17 June 1887, executed to  the said 
James W. Williams the deed which is attached to the case and marked 

Exhibit '(B," the recitals of which are as follows: 
"Whereas, Thomas Williams and wife, Mimy Williams, executed t o  

Janles W. Williams, their son, for a valuable consideration, a deed for 
one-third interest in and to a tract of land situated in Pi t t  County, 
containing two hundred and fifty acres, more or less, said deed was 
dated on the 24th day of Steptember 1877, and duly recorded in the 
register's office of P i t t  County; 

"And whereas, by error of the draftsman, i t  should have been three 
hundred acres of land, one-third of which to  the said James Williams, 
and the said Thomas and wife Mimy now desiring to  correct said deed 
so far as they are able, so as to convey and include a one-third undi- 
vided interest in the said three hundred acres of land as set forth in 
the deed of September 24, 1877: 

"Now) therefore, this deed, made this 17th day of June, 1887, by 
Thomas Williams and wife, hIimy, to James W. iTilliams, all of the 
County and State aforesaid: 

"Witnesseth, That for and in consideration of the above recited 
premises and the further consideration of the sum of one dollar to us 
in hand paid, the receipt of which is hereby acknowledged, hath bar- 
gained, sold and conveyed, and by these presents doth bargain, sell and 
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convey unto James W. Williams for the term of his natural life, and 
after his death in remainder to  his wife, if she survives him, for her 
natural lifc, then to the children of the said James W. Williams law- 
fully begotten in marriage, absolutely, and to their heirs in fee simple 
forever, an undivided one-third interest, par t  and estate in and t o  a 
tract of land situated in P i t t  County and said State, and bounded as 
follows: (Here follows the description.) 

"It being intended by this deed to convey with the above conditions 
and limitations, subject to thc life estate in the turpentine and ta r  on 
the lands, which is hereby specially reserved unto the said Thomas and 
Mimy Willian~s, an undivided one-third interest in the above-described 

lands and the part assigned for the purposes of this deed, in- 
(162) cluded in the following boundaries: Beginning a t  John S. Wil- 

liams' northeast corner linc and running north, to  wit: (Here 
follows the description.) 

"To liavc and to hold tlic same in rnanncr aforesaid to him and his 
wife their lives and to their children and their heirs in fee simple after 
the life estate above carried out to  the said Thomas and Mimy Wil- 
liams." 

After the execution of both the deeds, James W. Williams remarried, 
to  wit: On 25 October 1888, his second wife being the defendant Puss 
Williams. There was born of the second marriage the following chil- 
dren: C. B. Williams, Marshall Williams, Thad Williams and Daisy 
Williams, defendants in this action. On 27 May 1917, James W. Wil- 
liams died, leaving surviving him the following children by his first 
marriage: Ernest Williams, 1,. F. Williams. Ella Willianis Moore, 
Maggie Williams Sutton, and Will Williams, together with five grand- 
children, the children of Jesse Williams, a child of the first marriage, 
who died since the death of his mother; and the following children by 
his sccond marriage, to  wit: C. B. \Villiams, Marshall Williams, Thad 
Williams, and Daisy Williams; and also his widow, the said Puss Wil- 
liams, the sccond wife. 

Maggie Sutton and Will Williams, two of the children by t l ~ e  first 
marriage, by good and sufficient deeds have conveyed whatever in- 
terest they have in and to the lands described to the plaintiff Ernest 
Williams. Thad Williams, one of the children of the second marriage, 
by good and sufficient deed, has conveyed to Ernest Williams any 
interest tha t  he might have in and to said land. 

The plaintiffs, who are the childrcn of the first marriage upon the 
facts agreed, the substance of which is above set out, contended that 
upon the death of the said James MT. \Villiams they became the owners 
in fee and entitled to  the immediate possession of said land, free of 
the claims of the second wife and of the second children. 
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The defendants, the second children, contended that  they are en- 
titled to an equal share in said lands with the plaintiffs. The defend- 
ant Puss Williams, the widow by the second marriage, contending that 
she, under and by virtue of the deeds aforesaid, is the owner of the 
life estate in and to said lands, and that  the children of the first and 
second marriages share equally, subject to  said life estate. 

The court, upon the foregoing facts and contentions, held that, under 
and by virtue of the deeds from Thomas Williams and wife t o  James 
W. Williams set out in the case agreed as exhibits "A" and "B," the 
defendant Puss Williams, wife by the second marriage and widow of 
James W. Williams, was the owner of a life estate in and to said land, 
and that  the children by the first and second marriages own the re- 
mainder in fee as tenants in common, and rendered judgment 
accordingly, from which judgment the plaintiffs, children by the (163) 
first marriage, appealed, assigning as error that  the court ad- 
judged that  they were not the sole owners in fee of the land in con- 
troversy. 

Albion Dunn and Harry Skinner for plaintiffs. 
D. M. Clark and F. iM. Wooten for defendants. 

WALKER, J., after stating the case: It is not a t  all difficult to  con- 
strue the first deed if we are permitted t o  1001~ a t  the entire instrument 
and to consider one part of i t  with another, so tha t  the intention of its 
maker may be determined by all that  he has said, and not only by a 
part thereof and without special regard to the formal arrangement. 
This Court has repeatedly held that this should be done in order to  
extract from the language the true meaning of him who used it. Camp- 
bell v. iMcArthur, 9 N.C. 38; Kea v. Robeson, 40 N.C. 373; Rowland v. 
Rowland, 93 N.C. 214; Gudger v. White, 141 N.C. 507; Triplett v. 
Williams, 149 N.C. 394; Beacon v. Amos, 161 N.C. 357; Brown v. 
Brown, 168 N.C. 4 ;  Gold Mining Co. v. Lumber Co., 170 N.C. 273. 

We said in Brown v. Brown, supra: "We have well-nigh discarded 
the technical rule of the common law by which a deed was construed 
and under which undue prominence and effect had been given to its 
formal parts and their position in the instrument to the sacrifice of the 
real intention of the grantor, and, further, by which too much impor- 
tance was attached to the use of technical language in which the mean- 
ing and intention were clothed, all of which resulted in defeating the 
purpose for which the deed was executed. We have gradually enlarged 
our view and liberalized our methods, which before were somewhat 
narrow and contracted, and now we seek after the intention by putting 
a construction upon the deed as a whole, and not paying too much at-  
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tention t o  technical forms of expression which tended to conceal the 
true meaning. We now turn on all the light, while formerly it  was to  
some extent shut out, thereby hiding or obscuring the grantor's mean- 
ing and disappointing the intention which, of course, is thwarting the 
very object of all legal construction. With the evident purpose of doing 
justice by revealing and not concealing the truth behind ancient and 
threadbare forms, we have held that  all parts of a deed should be given 
due force and effect. Words deliberately put in a deed and inserted 
there for a distinct purpose are not to be lightly considered or arbi- 
trarily thrust aside, the discovery of the intention of the parties being 
the first and main object in view; and when i t  is ascertained, nothing 
remains to  be done but to execute it  without excessive regard for mere- 
ly technical inaccuracies or formal divisions of the deed. We have ad- 

hered to this rule, following the modern English doctrine from 
(164) the earliest years of this Court and continuously to  the present 

time, as will appear from our decisions," citing the preceding 
cases and Featherstone v. Merrimon, 148 N.C. 199. 

It was said by Chief Justice Taylor in Campbell v. McArthur, supra: 
"Words shall always operate according to the intention of the parties, 
if by law they may; and if they cannot operate in one form, they shall 
operate in that which by law shall effectuate the intention. This is the 
more just and rational mode of expounding a deed, for if the intention 
cannot be ascertained, the rigorous rule is resorted to, from the neces- 
sity of taking the deed most strongly against the grantor." 

And Chief Justice Ruffin said, a t  a later period, in Kea v. Robeson, 
supra: "Courts are always desirous of giving effect to  instruments ac- 
cording to the intention of the parties, as far as the law will allow. It 
is so just and reasonable that  it should be so that  i t  has long grown 
into a maxim that  favorable constructions are t o  be put on deeds; 
benigne faciendae sunt interpretationes chartarum, u t  res magis valeat 
quam pereat. Hence, words, when i t  can be seen that the parties have 
so used them, may be received in a sense different from that  which is 
proper to  them; and the different parts of the instrument niay be 
transposed in order to  carry out the intent." 

It is clear, from a reading of this deed, giving to each part its proper 
weight and significance, what the parties intended as to who should 
take under it. We are required by the settled canon of construction so 
to interpret it as to  ascertain and effectuate the intention of the parties. 
Their meaning, i t  is true, must be expressed in the instrument; but i t  
is proper to  seek for a rational purpose in the language and provisions 
of the deed and to construe it  consistently with reason and common 
sense. If there is any doubt entertained as to  the real intention, we 
should reject that interpretation which plainly leads to  injustice and 
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adopt tha t  one which conforms more to the presumed meaning, because 
i t  does not produce unusual and unjust results. All this is subject, how- 
ever, to the inflexible rule that the intention must be gathered from 
the entire instrument "after looking," as the phrase is, "at the four 
corners of it." See Real Estate Co. v. Bland, 152 N.C. 225; Puckett 2;. 
Noraan. 158 N.C. 344. 

A; effort should be made to give some meaning, and the correct one, 
to  the deed, if possible. If the effort is doomed to failure by reason of 
uncertainty or repugnancy, so that  we cannot ascertain the meaning by 
any fair rule of construction, or by reason of its ambiguity of expres- 
sion, and we are unable to understand from the language of the deed 
who are the parties or what is the subject-matter, or if they be known, 
what estate is conveyed, or any other matter essential to its 
validity, the instrument, of necessity, must fail. The subject (165) 
is fully discussed in the foregoing cases. 

I n  applying the principle we do not ignore altogether the ancient 
rules of law for the interpretation of deeds and other instruments, but 
we do not allow them to absolutely disappoint the clearly expressed 
intention. They are valuable aids in construction and are retained, 
and frequently resorted to, for the purpose of construction, where they 
do not defeat the very object for which they were adopted. The rule, 
in one aspect of it, is well stated in 1 Devlin on Deeds, sec. 215, as 
follows: "It may be formulated as a rule that where i t  is impossible 
to  determine from the deed and surrounding circumstances that the 
grantor intended the habendum to control, the granting words will 
govern, but if i t  clearly appears that  i t  was the intention of the grantor 
to enlarge or restrict the granting clause by the habendum the latter 
must control." 

See Dodine v. Arthur, 91 Xy. 53, where it  is said: "It is undoubted- 
ly true that  in case of repugnancy between the two, and it  cannot be 
determined from the whole instrument with reasonable certainty that  
the grantor intended that the habendum should control, the conveying 
clause must, for the reason that  words of conveyance are necessary 
t o  the passage of the title, and the habendum is not ordinarily an in- 
dispensable part of a deed. Hence, in the case above indicated, the 
conveyancing clause must control. But where i t  appears from the whole 
conveyance and attending circumstances that the grantor intended 
the habendum to enlarge, restrict, or impugn the conveying clause, 
the habendum must control. It is in such case to be considered as an 
addendum or proviso to the conveyancing clause, which, by a well- 
settled rule of construction, must control the conveying clause or 
premises even t o  the extent of destroying the effect of the same. This 
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is so, because it  is the last expression of the grantor as to  the con- 
veyance, which must control the preceding expression." 

See, also, Batliffe v. Mars, 7 S.W. 395; Fogarty v. Stack, 8 S.W. 
Rep. (Tenn.), 846; Henderson v. Mack, 82 Ky. 379. And in Barnett 
v. Barnett, 104 Calif. 298, the Court states the rule with reference to a 
joint consideration of the preniises and habendurn of a deed, as fol- 
lows: "For the purpose of ascertaining the intention, the entire in- 
strument, the habendurn as well ns tlie premisca, is to be considered, 
and if i t  appear6 from such corisideration that  the grantor intended 
by the Iiabendunl clause to restrict or limit thc estate named in the 
granting clause, the hubendurn will prevail over the granting clause." 
Moore v. Waco, 85 Texas 206. 

All parts of a deed should be given due forcc and effect. Doren v. 
Gillurn, 136 Ind. 134. The premises of a decd are often expressed in 

general terms, admitting of various explanations in a subsequent 
(166) par t  of the deed. Such explanations are usually found in the 

habendum. Carson v. McCaslin, 60 Ind. 334. Words deliberately 
put in a deed, and inserted there for a purpose, are not to be lightly 
considered, or arbitrarily thrust aside. Mining Co. v. Beclclenhetmer, 
102 Ind. 76. To discover the intention of the parties is tlie main object 
of all constructions. t V l m  the intention of the parties can he ascer- 
tained, nothing remains bul to  eflectuate that  intention. Elliott v. 
Jefferson, 133 N.C. 215; Salisbury v .  Andrews, 19 Pick. (Mass.), 250; 
Walsh v. Hill, 38 Cal. 481. 

Jones on Roal Property, vol. 1,  see. 568, says: "The inclination of 
inany courts a t  the present day is t o  regard thc  whole instrument with- 
out reference to fornlal divisions. The decd is so construed, if possible, 
as to  give eEect to all its provisions, and thus effectuate the intention of 
tlie parties. When an instrumcnt js informal, the interest transferred 
by i t  depends not so ~nucli upon the words and pllrases it  contains as 
upon the intontion of the parties as indicatcd by the whole instrument." 

We close this partial array of the authorities with the declaration of 
this Court, as to  the soundness and seopc of the rule, especially when 
applied to a case lilrc thc prescnt, as follows: "We conccde all that is 
contended for as to the common law rule of consbruction, and that i t  
has been followcd in this Statc. But this doctrine, which regarded the 
granting clause and the habendurn and tenenduin as separate and inde- 
pendent portions of the same instrument, each with its especial func- 
tion, is becoming obsolete in this country, and a more liberal and en- 
lightened rule of construction obtains, which looks a t  the whole instru- 
ment wit,hout reference to  formal divisions, in order to  ascertain thc 
intention of the parties, and does not permit antiquated technicalities 
to override the plainly expressed intention of the grantor, and does 
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not regard as very material the part of thc dced in which such in- 
tention is manifested. This is not only the decid~d trend of modern 
adjudication, but i t  is the legitimate and necessary result of legisl a t' 10x1 
in this and other States." Trzplett v. Williams, 340 N.C. 3%. 

That case is especially controlling here, as i t  relates to a similar 
question of construction. There, in tlic premises, the land mas granted 
"unto Margaret Greenwood and her heirs forever," while this was 
the habendum: "To have and to hold the same, together with all 
privileges and appurtenances thereto belonging to herself, the said 
Margaret Greenwood, during her lifetime, and at her death said land 
is to be equally divided betwecn the children of said Margaret Green- 
wood." The Court said that, a t  coininon law as dccided in prcvious 
decisions of this Court, the habcnduin and tcnendurn clause could not 
divest an cstatc granted in the preniises (2 Blackstone's Coin., 298; 
4 Kent. Corn. 468; Hafner v. Irwin, 20 N.C. 570), and if the ancient 
rule was followed, and technical and fo1'111a1 p ~ t s  of the  dced 
according l o  t h ~  functions ass ig id  to  cw:h, wc~c,  allowcd to (16'7) 
govern, that rcwllt w o u l d  b(1 waclmi, +houg11 ~t xlyarently de- 
feated the intention of the grantor, but that thc inodcrn rulc Via9 11101.~ 

liberal and, of course, more rational, and that we should not be re- 
stricted to any particular clausc, but read the deed, as a whole, and 
then ascertain the real intention of the grantor. 

We could not find an authority morc directly and fully in point than 
Triplett v. Williams, supra, as it permits us to construe the habendurn 
with the premises, in order to declare what estate was conveyed by the 
deed, and, by the same token, what parties were designated to take 
under it. I n  Gudger v. Whzte, supru, we applied the same rulc, follow- 
ing Kea v. Robeson, supra, and other previous decisions. Those cases 
are analogous and are all governed by the same enlightened rule of 
construction, which has been recognized by Courts, English and Ameri- 
can, for far more than a century. The Court said, in Triplett v. Wil- 
liams, supra. a t  p. 397: "We can see no reason why the manifest in- 
tention of the grantor should be so carefully regardcd in determining 
what property his dced covers and so entirely disregard in dctermin- 
ing what estate in that property thc grantee shall take." 

If we apply this rule, now well settlcd, to the language of the deed in 
question, there can be no doubt that the grantors intended to convey 
the land to their son for the term of his natural life remainder to his 
then wife, if she survived him, for her life, and then over to the chil- 
dren of the first marriage, and that neither the widow of James W. 
Williams nor the children of the second marriage (her children by 
him) have any estate or interest in the same. The habendum shows, 
with absolute certainty the intention to have been that the conveyance 
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of the land should be restricted to  the son, his then wife, and their 
children, which necessarily excludes all others. The grantors evidently 
meant, a t  the time they executed the deed, that  the heirs of their son 
wou!d be his children by his wife, who was then living, and their de- 
scendants. 

The judgment is reversed, and the case remanded, with directions 
to  enter judgment in the Superior Court according to this opinion and 
the agreement of the parties as appears in the record. 

Reversed. 

Cited: Hutton v. Horton, 178 K.C. 550; Seawell v. Hall, 185 X.C. 
83; Shephard v. Horton, 188 N.C. 789; Boyd v. Campbell, 192 N.C. 
401; Mitchell u. Heckstall, 194 X.C. 270; Turner v. Turner, 195 N.C. 
372; Bryant v. Shields, 220 N.C. 633; Ingram v. Easeley, 227 N.C. 
444; Dull v. Dull, 232 N.C. 484; Moore v. Whitley, 234 N.C. 154; 
Sutton v. Sutton, 236 N.C. 498; Griftin v. Springer, 244 W.C. 99, 101; 
Powell v. Roberson, 246 N.C. 608. 

LEORA CREWS r. GEORGE CREWS. 

(Filed March 6, 1918.) 

The grantiug of alimony without divorce is now regulated by Statute, 
Revisal, sec. 1867, independent of the equity jurisdiction under which 
such proceedings were formerly cognizable. 

2. Same--Issue-Trial by Jury-Constitutional Law. 
When in proceedings for alimony without divorce the pleadings raise 

the issues of the validity of marriage between the parties, or whether 
the husband had separated himself from the wife and failed to provide 
her suitable or reasonable sustenance, or the husband is a drunkard o r  
spendthrift (Revisal, see. 15671, the right of trial by jury arises to the 
defendant. and the case should be transferred by the judge to the civil 
issue docket for the purpose, Revisal, secs. 529, 717; Const., Art. I, see. 19. 

3. Same-Courts-Questions of Law. 
Where in proceedings for alimony without divorce, Rev., see. 1567, the 

issues are found for plaintiff by the jury, or are  not raised by the plead- 
ings, or a re  admitted by the parties, or waived in the methods specified 
and prescribed by law, i. e., by failing to appear a t  trial, by written con- 
sent filed with the clerk or by oral consent entered on the minutes of the 
court, the amount of the alimony and how the same is to be secured, etc., 
a re  questions of fact to be determined by the judge, having regard to the 
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condition and circumstances of the parties, including also the separate 
estate of the wife, if she have any. Easeley u. Easeley, 173 N.C. 530, 
cited and distinguished. 

4. Alimony-Divorce-Independent S u p p o r t S t a t u t e s  - Abandonment- 
Pleadings. 

Where the pleadings, in  proceedings for  alimony without divorce, Re- 
visal, see. 1867, raise the issue as  to whether the wife has vrongfully 
left the home the husband had provided, etc., i t  should be submitted to 
the jury folr determination, the husband not being required to provide 
her with a n  independent support. 

The trial judge may not pass upon the issuable facts in  proceedings for 
alimony without divorce, Revisal see. ......, upon evidence introduced be- 
fore him theretofore upon a trial of the husband for abandonment, etc., 
of which he was acquitted, when the witnesses a re  present and ready to 
testify. Cooper v. R. R., 170 N.C. 490, cited and distinguished. 

6. Alimony-Judgments-DivorceMotions - Modiffcation - Termina- 
tion-Statutes. 

A judgment awarding alimony in suits for divorce a lneansa et thoro 
or a s  a n  independent right under the statute, Revisal, see. 1.567, is not 
final, and may thereafter be modified on motion and suftlcient evidence; 
and i t  terminates on the death of either of the parties, or on their re- 
conciliation. 

The award to the wife of alimony from the husband's "estate," in- 
cludes within the statutory meaning of the word, the husband's income, 
whether arising from permanent property and investments or his 
earnings from legitimate labor, etc. Blcittletharpe v. Skittletharpe, 130 
N.C. 72, cited and on that point overruled. 

SPECIAL PROCEEDINGS for award of "alimony without divorce," (169) 
under section 1567, Revisal, heard a t  chambers 9 October 1917, 
by Whedbee, J.; Fall  Term, 1917 of VANCE. 

It appears that,  a few days prior to  this time, the defendant, in term, 
had been tried and acquitted on an indictment of criminal abandon- 
ment of the plaintiff. The case on appeal states that,  on the call of 
the present cause, his Honor, on inquiry, being informed tha t  i t  was the 
same case which had been tried in term a few days before, said he was 
familiar with the facts and, over defendant's objection, proceeded to  
hear and determine the cause "from the evidence heard in the criminal 
case and which was in his mind a t  the time of the present hearing," 
which facts are set out in the record as  the basis of his Honor's judg- 
ment and tending to  show a separation had or, in any event, caused by 
the wrong of the husband. 
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On these facts, the court entered judgment as follows: 
"This proceeding for alimony being lleard by his Honor, Judge H. W 

T7ihcdbec, the court, after having heard the evidencc and arguments of 
counscl for both parties, doth find that the parties are living in a state 
of separation, and that  defendant left his wife and three children in 
New York in Junc, and returned to this State, and has not since pro- 
vided for them, and that  he has no property and is an able-bodied man, 
able t o  earn a t  least $20 per month, the court doth order that  defend- 
ant pay to liis wife $10 each month, including October, 1917, which 
shall be paid on or before 15 November, 1917, for the support of his 
wife and children, and that  he be allowed to see the children a t  all 
reasonable times, and that this provision shall cease if the plaintiff 
shall remove the children from the State, without conscnt of defendant, 
and defendant is to  pay the costs." 

From this judgment defendant, having duly excepted, appealed, as- 
signing for errors chiefly: 

I .  That  issues of fact were raised on the pleadings which his Honor 
had no power t o  decide. 

2.  That  his Honor had no right to  hear and decide the present case 
on testimony which lie had previously heard on the trial of the indict- 
mrnt. 

3. That t lme  was no evidence or admission tha t  defendant had 
separated himself from his wifc and failed to provide her with neces- 

sary subsistence. 
(170) 4. That  tllcre was no evidence as to  who was the wrongdoer. 

5. That power to order monthly payments was not conferred 
by the statute and, in any event, alimony could only he awarded out 
of the husband's estate. 

T.  7'. H i c k s  for plaintiff. 
T .  ill. P i t t m a n  for  de fendant .  

HOKE, J. In  section 1567, ch. 31, Revisal, entitled "Alimony With- 
out Divorce," provision is made that, "Wherever a husband shall 
separate himself from his wife and fail to provide her with the neces- 
sary subsistence according to his means and condition in life, or if he 
shall bc a drunkard or spendthrift, the wife may apply for a special 
proceeding to the judge of the Superior Court for the county in which 
lie resides, to  have a reasonable subsistence secured t o  her and to the 
children of the marriage from the estate of her husband, and it  shall 
bc lawful for such judge to cause the husband to secure so much of his 
estate as may be proper according to his condition and circumstances, 
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for the benefit of his said wife and children, having regard also t o  the 
separate estate of the wife." 

Prior to  the enactment of this statute, and without one, the courts 
of this State have been classified as among those who formerly afforded 
this relief in proper cases as an independent source of equity jurisdie- 
tion. 2 Bishop on Marriage and Divorce, 5th Ed., sec. 355, citing 
Spiller v. Spiller, 1 I4aywood 482, and othcr cases. A position said by 
a discriminating author to  be now supported by the weight of authori- 
ty .  1 Ruling Casc Law, titlc Alimony, scc. 17, pp. 878-879. However 
this may be, our statute, being more inclusive tllan our equity causes 
on this particular subject, now afl'ords the rule with us controlling 
the rights of parties in these cases, and some of our decisions con- 
struing the law hold that  i t  is a special proceeding in all of its aspects 
except that  the same is returnable before the judge instcad of the 
clerk, that the issuable facts are: (1 ) Whether a valid marriagc exists 
betwecn the parties; (2) Whether the husband has separated hiinself 
from the wife and failcd to  provide her suitable or reasonable sub- 
sistence. Or, instead of thc last, Whether the husband is a drunkard 
or spendthrift. 

When thcse issues are admitted by the parties or properly cstablish- 
ed to be in applicant's favor, the amount of the alimony and how the 
same is to  be secured, etc., are questions of fact t o  be determined by 
the judgc, having regard to the condition and circu~nstances of the 
parties, including also the separate estate of the wife, if she have any. 
But where thcse essential issues arc made by the pleadings, the right 
of trial by jury arises to t 2 1 ~  parties anti jt tl1t.n ber0111cs the 
duty of the judge to transfrr thc sal-tle COT such l)uri)o.e to  Iht. ( 1 7 1 )  
civil issue docket, Slczttlethurpe v. Skzttletlznrpc, 130 N.C. 72; 
Cram v. Cmm, 116 N.C. 288; Rcvisal, secs. 529, 717, a right guaran- 
teed to litigants under our Constitution, Art. I, sec. 19, and to be 
waived by them only in the nlethods specified and prescribed by law, 
that  is, by failing to  appear a t  the trial, by written consent filed with 
thc clerk, or by oral consent entered on thc minutes of the court. Re- 
visal, sec. 540; C o d  v. Johnston, 171 N.C. 637; IIockaday v. L,aw- 
rence, 156 N.C. 319; Hahn v. Brunson, 133 N.C. 18; Wilson v. Bynum, 
92 N.C. 718. 

The cases cited by aypcllee as authority for trial hy the court, Ease- 
ley v. Easeley, 173 N.C. 530, and othcrs, were actions for divorce whcrc 
the issual~lc facts werc determinative of that  right and the matter of 
alimony pcndente lite being incidental to  thc main isuue, was to  be 
passed upon by the judgc under the express provisions of t lw statute, 
but, in this present case, where the right to  alimony is thc ultinlate 
question t o  be determined, i t  held in this jurisdiction that  alimony 
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pendente lite is not allowed. Hodges v. Hodges, 82 N.C. 122, and the 
issuable facts raised by the pleadings must first be tried by the jury 
unless waived in the manner specified by law. 

Considering the record in view of these principles, we think it clear 
that  defendant has properly raised the issuable facts, or one of them, 
on which plaintiff's right to  alimony depends, and no proper waiver 
being made to appear that  such issue must be tried by the jury as the 
law directs. 

I n  his answer, duly verified, defendant makes averment, among 
other things, as follows: 

"1. That paragraph 2 is not true except as hereinafter stated. There 
are three children of such marriage now living. The plaintiff during 
or about the month of September, A.D. 1916, a t  the instance of her 
sister, who then resided in the city of New York, left this defendant's 
home in Vance County, N. C., and went to New York, taking their 
said children. The defendant followed her about the month of No- 
vember, 1916, and provided a home for his said wife and children in 
the city of New York, which they occupied until June, 1917. Tha t  
during the month of June, 1917, the plaintiff, without cause, abandoned 
the defendant, and left the home he had provided for her, and without 
his knowledge or consent, against his will, and in violation of his rights 
as their father, took the said children away with her, and he has not 
since that  time been able to  have communication with her or the said 
children, though he has repeatedly written to her, asking her to  return, 
and offering t o  provide for her. 

"2. That  after the petitioner so abandoned this defendant, he re- 
turned to his home in Vance County, and has since employed 

(172) himself industriously and steadily in honest labor. On or about 
the 20th day of July, 1917, the plaintiff came from New York 

to Henderson for the purpose of instituting criminal proceedings 
against this defendant and immediately upon her arrival swore out a 
warrant against him before the Reporder of Vance County, charging 
him with abandonment and failure to  adequately support her and her 
children begotten by him. That such criminal action was heard first by 
the recorder, and then by the appeal of this defendant from an adverse 
judgment of the recorder, was heard and determined a t  a term of the 
Superior Court of Vance County, begun and held on the first day of 
October, 1917. The same was submitted by the court under sections 
3356 and 3357 of the Revisal, and resulted in the defendant's acquittal 
and discharge. 

"3. Tha t  Paragraph 3 of the petition is not true. This defendant is 
not only able to  work and provide for his wife and children according 
t o  his station in life, but does regularly and steadily work and is will- 
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ing to provide a home for his wife and children, and there to care for 
them and provide for them as fully and as adequately as his labor and 
earnings will permit. He  has in writing since the plaintiff's return t o  
Korth Carolina, offered to  provide such home and provide for them. 
She has chosen to ignore such offer, and testified under oath at the 
hearing of said criminal action in said Superior Court that  she was 
unwilling to return to this defendant and live with him. She left one 
or more of the children in New York, outside the jurisdiction of the 
court." 

True, we have held that when the husband has separated himself 
from his wife and failed to provide her reasonable support, the question 
of whether he was justified in such course is irrelevant to the issue, 
Hooper v. Hooper, 164 N.C. 1; Skittletharpe v. Skittletharpe, 130 N.C. 
72, and we have held also that when the husband by his cruelty and 
neglect has forced the wife to leave his home, such conduct may be 
imputed t o  him for a separation and abandonment, within the meaning 
of the law, High v. Bailey, Admr., 107 N.C. 70, but neither the letter 
nor the meaning of the present statute permits or requires the con- 
struction that  when a wife wrongfully leaves the home provided for her 
by the husband an independent right to alimony should arise to her 
and requiring that  under such circumstances the husband should pro- 
vide her with an independent support. 

As heretofore stated, we are of opinion that  the answer, properly in- 
terpreted, raises an issue in bar of plaintiff's right, and that  the same 
must be determined by the jury pursuant to  the law. And the objection 
tha t  the case was heard and decided from the evidence taken a few 
days before in the indictment against the defendant for abandonment 
must also be sustained. There are cases where the testimony of a wit- 
ness taken on a former trial may be introduced, as when the wit- 
ness is dead or has since become insane and in some other in- (173) 
stances where his evidence is not arailable in person or by depo- 
sition, and then i t  must in some way be again introduced; but we are 
aware of no principle or precedent that  justifies such admission when 
the witnesses are alive, present, and ready to testify. Cooper V .  R. R., 
170 N.C. 490; 10 R.C.L.; Law Ev., sec. 143, p. 966. 

Objection is further made to the form of the judgment in that i t  
makes provision for alimony by monthly payments and not out of the 
"estate" of defendant, as the stat~lte in terms directs. I n  Skittletharpe 
v. Skittletharpe, 130 N.C. 72, the Court, referring to the proper form 
of judgment in these cases, held that, under the terms of the statute 
providing that payment should be made from the estate of the hus- 
band, a judgment directing monthly payments was improper, and 
it   as further held that  judgment in these proceedings should be of a 
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temporary nature and not permanent or final. So far as a judgment in 
these cases is not final in its nature and effect, the ruling under our 
statutes and decisioiis applicable is undoubtedly correct. A judgment 
for alimony is never final in the sense that  i t  is always and forever 
enforcible and cannot be modified on motion and sufficient evidence. 
Growing out of the obligation of the husband to  properly support his 
wife, i t  is not allowed with us as a matter of statutory right in divorces 
a vinculo. Duf fy  v. Duffy, 120 N.C. 346, and whether awarded as an in- 
cident to divorce a mensa et thoro or as an independent right under the 
present statute, and whether in specific property or current payments, 
i t  terminates on the death of either of the parties or on their rcconcili- 
ation, and it  may be modified, too, on sufficient change of circumstances 
to justify and require it. Taylor v. Taylor, 93 N.C. 418; Rodgers v. 
Vines, 28 N.C. 293. But in holding that  the judgment in these cases 
is restricted to  tangible property or rents or issues out of property 
investments, we think that  the case referred to  was not well decided. 

At the time this present statute was enacted, i t  was and had long 
been the accepted definition of alimony with us, that  i t  was "that 
portion of the hi~sband's estate properly awardable t o  the wife for her 
support during the period of separation adjudged or permitted by the 
law." Taylor v. Taylor, supra, and, under the uniform decisions of our 
Court applicable, i t  could be assigned and was appropriated both from 
tangible property and investments as well as from earnings and even 
thc capacity t o  earn was among the facts to be considered in making 
a just and proper award of such a claim. Saunders v. Saunders, 167 
N.C. 317; Taylor v. Taylor, supra; Miller v. Miller, 75 N.C. 70; 2 
Bishop on Marriage and Divorce, 5 Ed. 446. 

The term "estate" in this connection has reference to the husband's 
incomc, whether arising from permanent property and invest- 

(174) ments or the earnings of his legitimate labor, and i t  was in 
reference to  this establishcd and accepted definition of "estate" 

that the term was used in the statute, and so far as the form is con- 
cerned, the judgmcnt hcre entered, and notwithstanding the decision 
t o  the contrary in Skittletharpe's case, is held to  be correct. 

For the reasons l~eretofore statcd, however, the said judgment must 
be set that  the detrrininative issues raised by the pleadings be rc- 
ferred to a jury for decision. 

Error. 

Cited: Allen v. Allen, 180 N.C. 470; Anderson v. Anderson, 1183 N.C. 
143; Holton v. Holton, 186 N.C. 361; Barbee v. Barbee, 187 N.C. 538; 
Virkers v. Tficlcea, 188 N.C. 450; McManus V .  McManus, 191 N.C. 
743; Vincent v. Vincent, 193 N.C. 493; Taylor v. Taylor, 197 N.C. 201; 
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Hershey Corp. v. R.R.,  207 N.C. 124; Masten v. Masten, 216 N.C. 25, 
26; Peele v. Peele, 216 N.C. 298; Barber v. Barber, 217 N.C. 425; 
Blanchard v. Blanchard, 226 N.C. 154; Sparks v. Sparks, 231 N.C. 
493; Hester v. Hester, 239 N.C. 100; Rayfield v. Rayfield, 242 N.C. 
694, 695. 

31. P. HUBBARD C CO. v. J. A. GOODTT71N. 

(Filed March 6, 1918.) 

1. Vendor and  Purchaser-Warranty-Sreach-Voluntary Rebate-In- 
structions--Appeal and  Error-Harnlless Error. 

Where defendant sets up  breach of warranty a s  a counterclaim in 
an action on notes he had given for fertilizer, which he had sold to 
others, he may not recover for a voluntary rebate he had made, which 
he  was not compelled to give; and were i t  otherwise, a charge to that  
effect is harmless when there is  no evidence that such rebate was actually 
nllowed his customer by him. 

2. Vendor and  Purchaser-IVarranty-Breach-Fertilizer - Damages- 
Instructions. 

Where a vendor of fertilizer allows a customer a reduction in price 
on account of grade inferior to that  of warranty to himself by his ven- 
dor, an instruction is not erroneous that, to establish such a s  a count- 
erclaim in the manufacturer's action for the purchase price, the jury 
should "find by clear and satisfactory evidence," that the warranty of 
the plaintiff was identical with that  made by the defendant a s  to quali- 
ty and results, of the adaptability of the land to the crops, proper till- 
age, and propitious seasons, etc., and the use of the words "clear and 
satisfactory evidence" mas not an expression of opinion forbidden by 
the statute. 

3. Courts - Intimation of Opinion - Instructions - Statutes - "Strong 
Evidence." 

In  an action to recover the purchase price of fertilizer, evidenced by 
notes, the defendant set up a counterclaim for damages for breach of 
warranty, npon which there was uncontradicted evidence that the de- 
fendant in giving the notes told the plaintiff that  his crops were as  good 
a s  ever, and solicited the agency for the coming year: Held,  a n  instruc- 
tion from the court, after placing the burden of proof on plaintiff, that  
the jury may consider, if they so found the facts, this as  strong evidence 
that deendant's counterclaim was not well founded, is not a n  expression 
of opinion forbidden by the statute. 

CIVIL ACTIOX,  tried before Whedbee, J., at October Term, 1917 of 
HERTFORD, upon these issues: 
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(175) 1. In what amount is the defendant indebted to  the plain- 
tiff on account of the execution of the two notes declared on in 

the complaint? Answer: "$500.12, with 6 per cent interest from 1 
January 1916, and the further sum of $486.30, with 6 per cent interest 
from 15 January 1916." (Answered by consent.) 

2. Has there been a breach of the contract of sale of the guano by 
the plaintiff, as alleged in the answer and counterclaim? Answer: "No." 

3. Has defendant Godwin been damaged by said breach, if any, and 
in what sum? Answer: '(Nothing." 

From the judgment rendered defendant appealed. 

Winborne & Winborne, and W. W.  Rogers for plaintiff. 
R. C.  Bridger, Winston & Matthews, and John E.  Tiann for defend- 

ant. 

BROWN, J. The defendant executed the notes sued on for the pur- 
chase of certain guano for use on his own crops and for sale to  others. 
H e  admits the execution of the notes and pleads a counterclaim alleg- 
ing tha t  the guano was worthless, did not come up to the represen- 
tations of plaintiff's agent, and failed to  produce crops mhich the agent 
guaranteed it  would produce. Defendant also avers that  he sold some 
of the guano to others giving guarantees and that  he has not been able 
to  collect the price owing to the worthlessness of the guano. 

There is much evidence tending to support the contentions of both 
parties which i t  is unnecessary t o  set out. 

The four exceptions to the evidence are without merit and need not 
be discussed. 

The defendant excepts to this instruction: '(That if you find from 
the evidence that  defendant allowed rebate in the price of the fertilizer 
sold before he was compelled t o  do so in law, he cannot recover for 
that ;  a mere voluntary abatement in price will not entitle the defend- 
ant to  recover." 

We see no error in this. A voluntary abatement in price by the 
defendant when he was not compelled to do so would not entitle him 
to recover on his counterclaim. Britton u. Rufin, 122 N.C. 114; Reiger 
v. Worth, 127 N.C. 233. 

Besides, the charge is harmless. The evidence fails to  disclose that  
defendant refunded anything to his purchasers or made rebate to any 
one in consequence of the defective quality of the guano. There is evi- 
dence tha t  defendant stated to some of his purchasers that  he would 
give them the same rebate he received from plaintiffs, but no evidence 
that  he did so. 

The defendant excepts to this instruction: "That if you find by the 
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greater weight of the evidence that the defendant sold any of 
said fertilizer to customer and he made reduction in price on ac- (176) 
count of their complaints that the fertilizer was off in quality, 
before you can allow defendant any damages for that,  you must 
first find by clear and satisfactory evidence that  Godwin made the 
same warranty as to quality and results as m7ere made by the plain- 
tiff t o  him, that  the land was adapted to  the growth of the crops, that 
the land was properly tilled and cultivated, and that the weather or 
seasons were propitious, and that the shortage in the crops was due 
directly to  the worthlessness of the fertilizer." 

The exception cannot be sustained, first, for the reasons given above 
that  there is no evidence defendant refunded anything or made rebate 
in price, although there is evidence that  he promised to do so, and 
therefore, the instruction is harmless; second, the words "Clear and 
satisfactory proof" do not constitute an expression of opinion. All evi- 
dence should be clear and satisfactory to  the minds and compre- 
hension of jurors. If i t  is not satisfactory, or its value comprehended 
by them, they should not act upon it. 

The defendant excepts to the following instruction as an unwar- 
ranted expression of opinion upon the facts: "That if you find from 
the greater weight of the evidence that Godwin a t  the time he gave 
the notes, stated to  the witness Loud, vice-president of the plaintiff, 
that  the guano was good and his crops as fine as he ever had, you may 
consider this as strong evidence that his counter-claim is not well 
founded." 

The evidence of Loud, vice-president of the plaintiff, was to  the 
effect that  defendant, in August 1915, stated that  the guano was all 
right, tha t  his crops were as good as he ever had, that he wished the 
witness could see them, and gave his notes for the price of the guano, 
and applied for the agency to sell the guano to  farmers in Eastern 
North Carolina the next season, etc. This was not denied by defend- 
ant. 

We do not regard this as an expression of opinion by the trial judge 
upon the facts submitted to the jury. The issue related to the bona 
f ides of defendant's counterclaim. The fact in dispute was the decla- 
rations and admissions of defendant to Lourd. Upon that  the judge 
expressed no opinion. He  left that to the decision of the jury, and put 
the burden of proof upon plaintiff to satisfy the jury by the clear 
weight of the evidence that such admissions were made, telling the jury 
that  if they were actually made such fact is strong evidence of a want 
of merit in the counter-claim. 

We see nothing wrong in that. If such declarations were made be- 
fore the action was commenced and after the crops had matured, and 
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then this counterclaim 11-as pleaded, the conclusion naturally follows 
that  there is no merit in defendant's plea and that  i t  is a mere subter- 

fuge to avoid payment of an honest debt. We find precedents i11 
(177) our reports where certain testimony, if believed to be true, is de- 

clared to  be strong evidence of the fact sought t o  be proved. 
I n  Mauney v. Hamilton, 132 N.C. 299, this Court said: "As his 

Honor very properly said to  the ,jury, this testimony is very strong 
evidcnce of the fact sought to be proved." There arc other cases in 
which the expression "strong evidence" is used by this Court. Ad- 
missions of n party to an action, when fully established, are always re- 
garded as strong cvidcnce of the facts stated in them. 

The written evidence of a contract is strong evidence that  i t  truly 
cinbodies the agreemcnt of the parties. Wiles v. Harshaw, 43 N.C. 308. 

I n  construing the charge of a trial judge, we will consider the en- 
tire charge and not isolated sections. 

Taking the instructions of the judge as a whole, they fully, clearly 
and impartially presented to the jury the contentions of the parties 
and the law bcaring thereon. 

No error. 

Cited: Swift v. Produce Company, 180 N.C. 30; Beal v. Coal Com- 
pany, 186 N.C. 756. 

(Filrd March 6, 1918.) 

Railroads-l\'eglige~~c~~-~~vossi~~gs-~vi~In~e - Trials - Qnestions for 
.Jury. 

Ordinarily, the question of whether the rilgineer on a railroad loco- 
motive, by the rsercise of proper observation and care, can avoid a col- 
lision with a mhiclr being driven over a crossing in unobstructed view, 
is a question of fact for the jnrq.; and in this case, where there was 
evidence that defendant's team had become frightened and beyond the 
driver's control, and mas struck a t  a crossing by the locomotive, going 
twice as  fast a s  the tram, it  is held that  plaintiff's motion for nonsuit 
was properly overruled. 

CIARK, C. J., concurring. 

ACTION, tried before Whedbee, J., a t  January Term, 1918 of WAYNE, 
for damages for the negligent killing of plaintiff's n~ule. From a judg- 
ment of nonsuit, plaintiff appealed. 
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Langston, Allen & Taylor for plaintiff. 
J. I,. Barham for defendant. 

BROWN, J. The testimony introduced for the plaintiff tends to 
prove these facts: 

On 11 May 1916, a train of the defcndmt had gone from the switch 
on the main line lcading ~ v w t  from Goidsbol.~ and was, leav- 
ing town, it fen liundred fcet up thc  track. Clmtrlut d iw t  (178) 
troiscs to thc 1:~12ro:td at right angles anti there is a road 
parallel with the railroad running wcst from Chestnut Street. This 
road is about 20 or 25 feet from the railroad a t  the point where i t  
leaves Chestnut Street and verges toward the railroad until i t  crosses 
it  a t  a distance of about 300 or 400 fcet further west. This road is 
very close to the railroad, is on level ground, running with the track, 
which is perfectly straight. There is no road leading from this one, 
and a team kceping in this road would have to  cross the railroad a t  
the junction point. The team of mules belonging to the plaintiff and 
driven by a negro came into this road from Chestnut Street going west. 

A t  the time the team came in from Chcstnut Street, the train had 
gone about 600 or 700 feet and was still 300 or 400 feet from the cross- 
ing, and the drivcr lost control of them and though he did his best 
to pull them from the railroad, they continued running away and came 
on the crossing just as the train did and one of them was killed. 

There was no obstruction betwecn the engine of the train and the 
team and the train continued to overtake them, going a t  a rate of speed 
twice as fast as the team. 

We are of opinion that  the evidence is sufficient to support the inler- 
cnce that  the engineer, by a watchful and careful lookout, could have 
seen the condition of the team and its driver and possibly in time to 
have stopped the engine and avoided the accident. The jury are not 
compelled to draw that inference, or to come to such conclusion unless 
they are satisfied by a preponderance of the evidence that such is the 
case. This Court has said in many cases that  where live stock is in- 
jured by a train and the evidence is such as to warrant it, the question 
whether the engineer, by kceping a proper lookout, could have pre- 
vented the injury, is a question for the jury. 

Before arriving a t  such conclusion, the jury should consider the tcs- 
timony and all the circumstances surrounding the accident. Deans v. 
R. R., 107 N.C. 692, and cases cited. 

New trial. 

CLARK, C.J., concurring: Had this action been begun within six 
months a nonsuit would have been forbidden on the further ground 
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that  Revisal, 2645, makes the killing or injury of live stock by cars 
or engine of any railroad "prima facie evidence of negligence on the 
part of the company," if the action is brought within six months. This 
has been held to embrace oxen yoked to a cart and under control of 
a driver. Randall v. R. R., 104 N.C. 410. This case was reaffirmed on 
rehearing after the fullest discussion. See 107 N.C. 748. This has been 

followed in inany cases. Anno. Ed. 
(179) These cases hold that the statute applies even when the ani- 

mal is under the control of the driver. Certainly i t  would apply 
when, as here, he had lost control. Among late cases is Hanford v. 
R. R., 167 N.C. 279, where the presun~ption was applied to a horse 
which broke lose from a buggy, and Briley v. R. R., 174 N.C. 785, 
where it  was claimed that a cow was killed by running into the train 
to  rejoin the herd. 

When the action is brought within the statutory time, a prima facie 
case is raised and it  is error to  nonsuit. 

The public roads belong to the people, who have the prior right over 
them, The grant to quasi-public corporations, operating for private 
gain, to  cross public roads is subordinate to the public right, and must 
be exercised with due care, not only in running the trains but in locat- 
ing and safeguarding the crossings. I n  some instances levers and gongs 
can be used, but now when our population and the volume of business, 
both on railroads and public roads are rapidly increasing and will con- 
tinue to  do so, there are few points where to maintain a grade crossing 
is not negligence per se. At the very least, i t  is a question for a jury, 
for it is prima facie negligence (which prevents a nonsuit) when there 
is a grade crossing on the edge of a growing, busy town like Goldsboro, 
the public roads leading into which are crowded with traffic and travel. 
For nearly two-thirds of a century this defendant has been indulged 
without these safeguards being required. It is surely now time that all 
railroads were fixed with notice of the duty they owe to the public a t  
all crossings of "safety first." 

Eleven years ago the Corporation Commission by chapter 469, Laws 
1907, now Revisal 1097 ( l o ) ,  were given the power t o  abolish grade 
crossings. That they have not done so makes none the less all grade 
crossings a nuisance, for which the railroad company is liable, wher- 
ever the volume of traffic on the public roads makes such crossings 
dangerous or a serious interruption to  the free use of the public roads. 
This matter has been often discussed. McMillan V .  R. R., 172 N.C. 
857-858; R. R.  v. Goldsboro, 155 N.C. 365 (affirmed on writ of error, 
232 U.S. 548) ; Gerringer v .  R.  R., 146 N.C. 35-37; Wilson v. R. R., 
142 U.S. 349; Cooper v. R. R., 140 N.C. 229, and other cases. 
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In a free country, the first consideration always is the safety, con- 
venience, and welfare of its people. 

Cited:  Gofl v. R. R., 179 N.C. 224; Durham v. R. R., 185 N.C. 245. 

RAYMOND MAXWELL v. TIIE WAYNE NATIONAL BANK ET AL. 

(Filed 6 March, 11118.) 

1. Reference-Appeal and Error. 
The facts found in the report of I h c  referee, accepted and approved by 

the judge, will not be disturbed on appeal wlim based on sufficient legal 
evidence. 

2. Equity-Deeds and Cfonvcyances-Reformation-Mutual Mistake. 
Equity will correct an error in the description in a deed to lands which, 

by the mutual mistake of the parties, includes a greater acreage than 
the grantor intended to sell or the vendee contemplated in  his purchase, 
when the proof is clear, convincing and satisfactory. 

3. Same-Intent. 
The inteut of the vendor and purchaser of lands is essential in pass- 

ing upon the question of mislake in the description of the lands rn~brtlc- 
cd in thc boundaries given in the deed. 

4. Equity-Deeds and Conveyances-Refonnation-Mutual Mistake - 
Breach of Warranty. 

When the reformation of a deed is sought for mutual mistake in the 
description given therein of the boundaries of the land conveyed, the 
questions of breach of covenant and warranty in  the deed have no appli- 
cation. 

CIVIL ACTION,  pending in the Superior Court of WAYNE, heard out of 
term, 29 December 1917, by consent, by Allen, J., upon exceptions t o  
report of referee filed by plaintiff. 

His Honor overruled the exceptions and adopted the findings of the 
referee, both of law and fact, and confirmed his report. Plaintiff ex- 
cepted and appealed. 

Henry  A .  Cmdy, Robinson & Son,  and W .  T .  Dor tch  for plaintiff. 
Langston, Allen & Taylor and I ~ i c k i n s o n  & Land for defendants. 

BROWN, J .  This action is brought to recover damages for a breach 
of covenant of warranty in sale of land and to have the damages as- 



194 IN  THE SUPREME COURT. [I75 

sessed credited upon tlic purchase money notcs, and in ineantinic to re- 
atraining thc exercise of the power of salc in the dced in trust. 

I t  appears that G. &I. Illaxwell, acting for himsclf and his son, the 
plaintiff, purchased from the Goldsboro and Seven Springs Securities 
Company a large tract of land known as the Sevcn Springs property, 
containing over seven hundred acres, and had the deed executed to 
plaintiff. The consideration was $40,000, ten thousand being paid in 
cash and thirty thousand sccurcd by deed in trust upon the property. 
The deed is dated 25 January 1912, and contains full covenants of 

warranty and seizin. 
(181) It is adrnittcd that the boundaries of the land as set out in 

the deed cover 6 1  lots or parccls of land, the possession of which 
has nevcr been had by plaintiff, and that the grantor, the Seven Springs 
Company, had no title thereto when the dced was executed. A list of 
the said lots is attached to the complaint as Exhibit B, and they 
constitute what is known as the town of Whitehall. 

Among other defenses set up in the answer, the defendants allege that 
the lands described in Exhibit B were included in the deed to plaintiff 
by the mutual mistake of the Goldsboro and Seven Springs Securities 
Company and the plaintiff, and that it was not intended by either the 
plaintiff or said grantor that any of the lands described in Exhibit B 
should bc ineludcd in the lands conveyed in said dced. Defendants ask 
a correction of the mistake and rcforrnation of the deed. 

The referee finds as facts: "That in the negotiations leading up to 
the salc of said property, and in the actual conveyance of same to 
plaintiff, neither the plaintiff nor the defendant Securities Company, or 
any of its stockholders or directors, considered the Whitehall lots, Nos. 
1 t o  41 on the Eagle map, as constituting any part of the Seven Springs 
property, or that they were to be conveyed by the deed; that the plain- 
tiff did not intend to buy nor the defendant Securities Company to sell 
said lots, and that they were not considered by either party in fixing 
the purchase price for the property intended to be conveyed and known 
as thc Seven Springs property; that the defendant Securities Company 
intended to convey only such property as i t  acquired from its grantor, 
except such portions thereof as i t  had conveyed, which were to be ex- 
cepted in the deed, which property was not understood to embrace any 
of the lots in qucstion; that the plaintiff intended to buy the Seven 
Springs property, which he understood to comprise the hotel and springs, 
some outhouses and barns, the Sevcn Springs farm and some woods 
land, including altogether about 715 acres on the south side of Neusc 
River, the general quality of which the plaintiff kncw and which was 
not understood by him to  embrace the lots in question; that the plain- 
tiff has received under his deed substantially what was intended to 
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be bought and sold, and that the lots and small tracts in question were 
included within the general boundaries in the deed through the mutual 
mistake of the parties plaintiff and defendant Goldsboro and Seven 
Springs Securities Company." 

This finding is approved by the judge, and in our opinion is sup- 
ported by the ovcrwhelming weight of evidence; in fact, there is prac- 
tically nothing in the record tending to prove to the contrary, as plain- 
tiff's own testinlo~ly strongly supports defendant's contention. 

The lots in controversy embrace the town of Whitehall, which has 
bcen incorporated for forty years and which has bcen linown to 
plaintiff, as he admits, as long as Iic can rcrneinber. They em- (182) 
brace the post office building, the cliurcli building, tlic public 
school building where plaintiff went to school years ago, practically all 
of the business houscs in the town, and some property which plaintiff 
himself, since the date of his deed from the Seven Springs Company, 
Ilas purchased. 

The plaintiff's evidcncc shows that he has never made claim to any 
past of thc Whitehall lots since he purchased the Seven Springs Hotel 
and farm. He bid a t  a commissioner's sale in 1912 and endeavored to 
purchnsc one of these lots. We copy a few lines from the testimony of 
plaintiff: 

Q. You did not intend to buy that store in this trade, did you? A. I 
did not consider buying the store a t  all. When making the deal, I did 
not know the property lines and did not know the boundary lines of 
the Seven Springs pro pert,^. 

&. I t  was an absolute shock to you to know that store was en~braced 
in the deed? A. I did not know i t  was in t l ~ c  deed at  the time. 

Q. It was a great surprise when you found i t  out? A. When I found it 
out, I supposed it was included in the exceptions then. 

Q. It was a great surprise to find i t  was not included in the excep- 
tions? A. Yes,  i t  was a surprise to find it was not included i n t h e  
exceptions. 

Q. That  i s  true as to the rest of this property, i s  i t  not? A. Yes .  
Again he testified: 
$. You knew that neither you nor the other parties contrmplated a t  

t l ~ e  time thc contract was made buying or selling the United States 
post office there? A. At the time I bought this property I didn't know 
if the property lincs of the Seven Springs property included or excluded 
the town of Whitehall, so buying Whitehall eouId not enter my mind. 

Q. If  i t  could not enter your mind, you didn't contelnplate buying 
it? A. After I found that out, I natwnl ly  supposed that thrse vnrinlcs 
lots were included in the excepfions i n  the deed. 
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Q. You still didn't think you bought it? A. If I thought i t  was in- 
cluded in the exceptions I couldn't think I bought it. 

Plaintiff further admits in hls evidence that the original contract of 
sale, in pursuance of which the decd was exccuted, contains what was 
intended to be purchased. This contract described the property in gen- 
eral terms as the Scven Springs property. The evidence further shows 
that  plaintiff owns and occupies under his deed what has always been 
known as the Seven Springs property. 

The plaintiff's evidence shows conclusively that he did not contcm- 
plate purchasing thc town of Whitehall and did not pay a price a t  all 
con~mensurate with its value. The property he received and is in pos- 

session of, according to his own evidence, is well worth the 
(183) 540,000 he paid for i t ;  in fact, he doubts if he would take 

$75,000 for it. The town of Whitehall, according to the evidence, 
is worth $35,000 to $40,000-about as much as the plaintiff paid for 
the Springs IIotel and farm. It is too plain for further discussion that 
plaintiff never paid for or contemplated purchasing Whitehall, and 
made no such claim until it was discovcred that the lots comprising it 
were inadvertently not excepted from his deed. 

The relief asked by defendants is the correction of an error in a deed 
brought about by the mutual mistake of all parties to the deed. This is 
a recognized head of equitable jurisprudence, and the power is con- 
stantly exercised by the courts. It is well settled that where a deed 
described the land conveyed by metes and bounds and by mutual mis- 
take of the parties covers land which the vendor did not intend to sell, 
nor the vendee to buy, the mistake will be corrected. Newsome v. Buf- 
ferlow, 16 N.C. 381; Pugh v. Britton, 17 N.C. 34; Pharr v. Bussell, 
42 N.C. 222; Duy v. B a y ,  54 N.C. 408; Warehouse Co. v. Ozrnent, 
132 N.C. 845; King v. Hobbs, 139 N.C. 172; Sills v. Ford, 171 N.C. 
733; Maton's Equity, sec. 618. 

Mutual mistakes occur generally in the description of property con- 
veyed. To ascertain whethcr a inistskc has been made in dcscribing 
property in a decd, i t  is essential to Isnow the intent of the parties, the 
one in sclIing and the other in buying, respecting the subject-matter of 
the conveyance; and if thc deed fails to express thcir intention, there 
IS a mutual mistake relievable inequity by may of reformation, where 
the proof is clear, convincing and satisfactory. Tlic subject is fully dis- 
cussed and many authorities cited in notes to 65 Am. St. Rep., 508, 
and 117 Am. St. Rcp., 244. 

The weight of the evidencc is not before us on this record, but if i t  
were we should be compelled to say that defendants have made out 
thcir case upon plaintiff's own testimony. 

The court having found that the Whitehall lots were included in the 
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deed by mutual mistake of the parties, there is no breach of the cove- 
nants of warranty and seizin. Therefore the authorities cited by the 
learned counsel for plaintiff have no application. They relate t o  actions 
of law for damages for breaches of covenants of seizin and warranty 
and have no application in cases where the equitable relief of mutual 
mistake is set up. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Martin v. McBryde, 182 N.C. 182; Lee v .  Brotherhood, 191 
N.C. 361; Strickland v. Shearon, 191 N.C. 566; Crawford v. Willough- 
by, 192 N.C. 271; Sheets v. Stradford, 200 N.C. 38; Insurance Co. v. 
Edgerton, 206 N.C. 408; Oliver v. Hecht, 207 N.C. 485. 

SEREGTA JENKINS ET AL V. J. B. GRIFFIN ET AL. 

(Filed 6 March, 1918.) 

1. Mortgages-Sales-Power~~otice-Adverti~men~S~tutes. 
Revisal, see. 641, requiring notice under mortgages, etc., for thirty 

days is, by e x ~ r e s s  terms, prospectire in effect and is  amended by the 
Laws of 1909, ch. 705, prescribing publication in a newspaper "once a 
week for four weeks"; therefore i t  does not affect mortgages made prior 
thereto, coming under the provisions of Revisal, sec. 1042, requiring 
that  whether advertised in  a newspaper or otherwise, the sale "shall 
be advertised by posting a notice a t  some conspicuous place a t  the court- 
house door," etc., for  twenty days, etc. 

2. Mortgages-Sales-Powers-Execution of Presumptions. 
While powers of sale under mortgage a re  closely scrutinized by the 

courts and held to the letter of the contract, the law presumes the regu- 
larity of the sale in the execution of such powers and places the burden 
of proof on the party claiming a failure of proper notice or advertise 
ment to show it. 

3. Same-Mortgagee's Deed-Recitals-Presumptions-Statutes. 
A recital in  the mortgagee's deed to lands that  the sale was duly ad- 

vertised is prima facie evidence of its correctness; and Held,  in  this 
case, a n  advertisement of the sale under the power of the mortgage for 
thirty days a t  the courthouse door and three other public places, and a 
publication in a newspaper of four weeks, was a sufficient compliance 
with a provision in the mortgage requiring advertisement for "thirty 
days, or a s  the law directs." 

4. Limitations of Actions-Mortgages-l'rincipal and  Surety-Statutes. 
Where sureties on a note join in a mortgage on land in which they 
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with tlic maker of the note hold the fee, the fact  that the three-year 
statute bars the note does not prevent the mortgagee from foreclosing, 
the statute applicable being ten years after forfeiture of the mortgage, 
o r  after the power of sale became absolute, or after the last payment 
made thereon. Revisal, see. 391 (3) .  

5. Rzim~-Interpretation of Statutes-Prosprctive Effect. 
While formerly there was no bar to  the execution d a power of sale 

contain~d in a mortgage of lands, mortgages then executed a r e  made 
subject to the ten-year statute, Revisal, sec. 311 (3) ,  by Revisal, see. 1044. 

APPEAL by plaintiffs from Whedbee, J., a t  Fall Term, 1917 of HERT- 
FORD. 

This is an action to set aside a sale made pursuant to the power con- 
tained in a mortgage and to havc the deed executed to the purchaser 
removed as a cloud on thc title of the plaintiffs. 

Serecta Jenkins on 10 January 1898, was indebted to defendant, J. B. 
Griffin in the sum of $127.32. On that date, to secure said debt, she 
executed a note to said Griffin for the debt and secured the same by 

a mortgage on a tract of land in which she had a dower right, 
(185) her two daughters, Mary and Elizabeth, the owners of the fee, 

joining in the execution of the note and mortgage. Serecta Jenk- 
ins made the following payments on said note: 16 December 2899, $12; 
12 March 1904, $10; and 14 April 1906, $11. 

The mortgage provided that in case of default in the payment of the 
debt, the land conveyed might be sold after first advertising the land 
for thirty days, or as the law directs. 

The defendant J. B. Griffin sold said land a t  the courthouse door in 
Winton on 14 April 1916, under said mortgage, and the defendant E. G. 
Griffin bid off said land a t  $265, and J .  B. Griffin made a deed therefor 
to E. G. Griffin, dated 14 April 1916, not acknowledged before clerk 
until 13 July 1917 and recorded 18 July 1917. 

The plaintiffs contend that the sale was not properly advertised, and 
that the right to sell was barred a t  the time of the sale by the ten and 
three years statute of limitations. 

At the conclusion of the evidence, his Honor rendercd judgment of 
nonsuit, and the plaintiffs excepted and appealed. 

Winborne & Winborne for plaintiffs. 
John E. Vann and Midyette & Burgwyn for defendants. 

ALLEN, J .  The objections to the validity of the sale made under the 
power contained in the mortgage of 1898 are: 

1. That the sale was not properly advertised. 
2. That Mary and Elizabcth, who signed the mortgage, were sureties, 
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and that  the right to  sell as to  them was barred by the three years 
statute a t  the time of the sale. 

3. That  the right to  sell was barred a t  the time of the sale as to all 
the parties by the statute of ten years. 

(1) The mortgage does not state where the notices of sale shall be 
posted or a t  how many places. It simply authorizes a sale a t  the court- 
house door in Hertford County "after first advertising the same for 
thirty days, or as the law directs." 

The statute in force when the mortgage was executed is section 1042 
of the Revisal, as follows: "All property, real and personal, sold under 
the terms of any mortgage or other contract, express or implied, wheth- 
er advertised in some newspaper or otherwise, shall be advertised by 
posting a notice a t  some conspicious place a t  the courthouse door in 
the county where the property is situated, such notice to be posted at 
least twenty days before the sale, unless a shorter time be ekpressed 
in the contract." 

Revisal, sec. 641, requiring notice under mortgage, etc., for thirty 
days, was not enacted until 1905, and it is not retroactive, as 
i t  expressly says "that no real property shall be sold under (186) 
execution, deed in trust, mortgage or other contract hereafter 
executed." 

Revisal, sec. 641, lyas further amended by Acts 1909, ch. 705, by 
prescribing as to newspapers "once a week for four weeks." 

Powers of sale in a mortgage are contractual, and there are many 
opportunities for oppression, courts of equity are disposed to scrutinize 
them and to hold the mortgage to the letter of the contract. It is essen- 
tial to  the validity of a sale under a power to comply fully with the 
requirements as to  giving notice of the sale. Eubanks v .  Becton, I58 
N.C. 234. 

This is the rule, but in its enforcement "The presumption of law is 
in favor of the regularity in the execution of the power of sale; and if 
there was any failure to advertise properly, the burden was on defend- 
ant  (here on plaintiffs) to  show it." Cawfield v. Owens, 129 N.C. 288; 
Troxler v. Gant, 173 K.C. 425. 

How have the plaintiffs sustained this burden? 
The deed to the purchaser was introduced, and it  recites that the 

sale was duly advertised, which recital is prima facie evidence of its 
correctness (Lumford v. Spaaks, 112 N.C. 608), and in addition, the 
uncontradicted evidence is that the notice of sale was posted at the 
courthouse door and a t  three other public places in Hertford Countv 
for thirty days and published in a newspaper of the county for four 
weeks. 

The only evidence tending to impeach the regularity of the adrer- 
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tisement is that there was an attempt to advertise at  a fourth place 
in the county, and that the notice a t  this place was posted twenty-eight 
days, excluding the day of posting and the day of sale. It would be s 
harsh rule to hold that this slight irregularity would destroy the titlc 
of the purchaser if the mortgage required the notices to be posted at  
the courthouse door and four other pl:tccs; but i t  does not do so, and 
in our opinion his Honor held correctly that an advertisement for thirty 
days a t  the courthouse door and three other public places and a publi- 
cation in a paper for four weeks was a sufficient compliance with a 
provision in thc mortgage to advertise "the same for thirty days, or 
as the law directs." 

(2) Admitting that Mary and Elizabeth are sureties, and that an 
action on the debt would be barred as to them within three years, it 
does not follow that the right to foreclose the mortgage in court or 
under the power is barred. 

The Court said in Minzel v. Hinton, 132 N.C. 662, ((It is well set- 
tled that an action upon the debt may be barred without affecting the 
right to maintain an action to foreclose the mortgage given to secure it. 
Capehart v. Detrick, 91 N.C. 344. This because the bar of the statute 

affects only the remedy and not the right," and upon this point 
(187) the Court was unanimous, Clark, C.J., saying in his dissenting 

opinion: "It is true that the mortgage is not necessarily barred 
when the debt is;" and Douglas', J., in his: "If the note is not under 
seal, i t  may be barred in three years, and yet the mortgage securing 
i t  might not be barred in less than ten years." 

At the time the mortgage was executed there was no bar to the 
execution of the power of sale (Minzel v. Hinton, supra), but the 
General Assembly has changed the law in this particular by providing 
that the power of sale "Shall become inoperative, and no person shall 
execute any such power when an action to foreclose such mortgage or 
deed of trust for the benefit of creditors would be barred by the statute 
of limitations" (Rev., sec. 1044), and Rev., sec. 391, subsec. 3, bars 
actions to foreclose a mortgage or deed of trust unless commenced 
"within ten years after the forfeiture of the mortgage, or after the pow- 
er of sale became absolute, or within ten years after the last payment 
on the saine." 

It is evident, therefore, that the sale may be made, although the debt 
is barred a t  any time within ten years from the last payment; and as 
the last payment was on 14 April 1906, and the date of sale was on 14 
April 1916, the power of sale was executed within ten years, applying 
the rule of excluding the first day and including the last. Rev., see. 887; 
Cook v. Moore, 95 N.C. 1 ; 8. c., 100 N.C. 294. 
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This also disposes of the third contention of the plaintiffs. 
Affirmed. 

Cited: Berry v. Boomer, 180 N.C. 69; Jessup v. Nixon, 186 N.C. 
103; Douglas v. Rhodes, 188 N.C. 584; Freeman v. Ramsey, 189 N.C. 
796; Whitley v. Powell, 191 K.C. 479; Brown v. Sheets, 197 N.C. 272; 
Lumber Company v. Waggoner, 198 N.C. 222; Phipps v. W y a t t ,  199 
N.C. 731; Biggs v. Oxendine, 207 N.C. 603; Little v. Harrison, 209 
N.C. 361; Elkes v. Trustee Corporation, 209 N.C. 833; Spain v. Hines, 
214 N.C. 434; Edwards v. Hair, 215 N.C. 664; Pearce v. Watlcins, 219 
N.C. 642; DeMai v. Tart,  221 N.C. 110; Insurance Company v. 
Boogher, 224 N.C. 567; Jones v. Percy, 237 N.C. 242. 

ERNEST S. ASKEW, GUARDIAN, ETC., v. J. H. ILkTTHEWS, ADMR., ETC. 

(Filed 6 March, 1918.) 

1. Dispositions-Return t o  Clerk-Evidence. 
While i t  is better to send depositions taken in an action to the clerk 

a t  once, who, upon proper application, may compel the commissioner to 
return them after unreasonable delay, there is no requirement of law 
that  they be returned to the next or any particular term of court. 

Where the donor has given possession of personal property to another 
to be delivered to a third person after his death, whether such third 
person is entitled to the property after the donor's death depends upon 
whether the words or expressions of the donor, when parting with the 
possession, were sufficient to pass the title as  well as the possession. 

APPEAL by plaintiff from Whedbee, J., a t  the August Term, 1917 of 
BERTIE. 

This is an action brought by Ernest Askew, guardian of Rosa Askew 
and Sallie Askew, against J. H. Matthews, administrator of 
Eliza Hoggard, to recover two notes of $1,230 and $500, re (1881 
spectively, and one-half interest in a note for $2,000. The notes 
sued for were the property of Eliza Hoggard during her lifetime. It 
was contended by plaintiff tha t  a t  the time of her death, they were in 
possession of plaintiff and were the property of plaintiff's wards, hav- 
ing been given to  them by Eliza Hoggard prior to her death. 

Issues were submitted to the jury and answered as follows: 
1. Did the deceased Eliza Ellen Hoggard in her lifetime give and 
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devise to  plaintiff's wards the notes described in the complaint? An- 
swer: "No." 

2. If so, did the said Eliza Ellen Hoggard a t  the time thereof have 
mental capacity sufficient t o  make such gift? Answer: 

3. I s  the plaintiff the owner of the notes sued for in this action and 
entitled to the possession thereof? Answer: "No." 

The evidence for the plaintiffs tended t o  prove tha t  Eliza Hoggard, 
about ten days before her death, told the plaintiff Ernest Askew to take 
the notes in controversy from her trunk and keep them for the benefit 
of Rosa and Sallie Askew, and that  he did so, and the evidence of the 
defendant was that no such conversation took place, and that  the said 
Hoggard did not give the notes to the plaintiffs. 

During the progress of the trial, the defendant was permitted to 
introduce a deposition taken by the plaintiffs prior t o  the August 
Term of court, but which was not filed with the clerk until after said 
term. 

The plaintiffs objected to  the introduction of the deposition upon the 
ground that  i t  ought to  have been returned to the August Term of 
court. The objection was overruled, and the plaintiffs excepted. 

His Honor charged the jury, among other things, as follows: 
"If you find that  this transaction occurred as plaintiff contends, then 

the question will be: Did Eliza Ellen Hoggard intend for the gift to 
take effect a t  once, in any event, immediately? If so, i t  was a gift, 
and the plaintiff would be entitled to  recover; but if she did not so 
intend, and only intended for i t  to  be effective after her death, re- 
taining the right to recall i t  during her life, then i t  would not be a. 
gift, for that  would be making a will." 

To  this part of the charge the plaintiff excepted. 
"Bear in mind that  one can give a thing t o  one person, intending it  

to  take effect a t  once, but to  be by that  person held and delivered after 
death of the donor. So if Eliza Ellen Hoggard gave the notes to  Askew, 
intending the gift to  them to take effect a t  once, and told him to keep 
them and give them to his children when she died, that  would be a 
valid gift, and you should so find, because all right and title passed. 
Miss Hoggard had the right to  constitute Askew her agent to  keep 

these papers and to deliver them to his children after her death. 
(189) To hold the notes absolutely for the children, the title must 

have passed a t  that  time with the possession. Whether a gift or 
not was intended depends on what v a s  said and done by her at the 
time, and that  is what you are to try. The burden is upon the plain- 
tiff to  satisfy you by the greater weight of the evidence that this 
transaction occurred as plaintiff claims it  occurred; that  she told him 
to take the notes for his children, and a t  that time she made the gift 
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to take effect a t  once and not in the future, and that  she simply created 
him her agent to hold the notes and to deliver them to the children 
a t  her death or at some future time. If you are so satisfied from the 
evidence and by its greater weight, you will answer the first issue 
'Yes,' but if plaintiff has failed to so satisfy you, then you vill  answer 
the issue 'No.' " 

Judgment was rendered on the verdict in favor of the defendant, anti 
the plaintiffs appealed. 

Pruden & Pruden, Gillam & Davenport, and Murray Allen for plain- 
tiff. 

F. Craig and Winston & Natthews for defendant. 

ALLEN, J. The objection to the introduction of the deposition can- 
not be sustained. 

It was held more than eighty years ago in Duncan v. Hill, 19 N.C. 
291, that  a deposition need not be made returnable t o  the next term of 
court, and the statute has not since been amended to require i t  to be 
returned to any particular term. 

It is desirable and best for the deposition to be sent to  the clerk a t  
once upon its completion, and in the event of unreasonable delay, the 
court can, upon proper application, compel the commissioner to make 
return. 

The objection, which is in substance a motion to  quash or reject the 
deposition for irregularity, was also made during the progress of the 
trial, and not before it  was begun, which is not permitted by our 
statute, Rev., secs. 1647-8. 

The charge of his Honor is in accordance with the precedents here 
and elsewhere. "Delivery is essential to a gift of personal property, 
. . . whether it be inter vivos, or mortis causa. This means passing over 
the property with intent to  transfer the right and the possession of the 
same. Newman v. Bost, 122 N.C. 524; Wilson v. Featherstone, 122 
N.C. 747; Medlock v. Powell, 96 N.C. 499"; Duckworth v. Row, 126 
N.C. 676, approved in Patterson v. Trust Co., 157 N.C. 14, where 
the Court says: "The authorities in this State are in full support of 
the position contended for by defendant, that in order to a valid 
gift of personal property, there must be an actual or construc- (190) 
t i ~ e  delivery with the present intent to pass the title," citing 
the above cases and Adams v. Hayes, 24 N.C. 361, and Gross v. Smith, 
132 N.C. 604. 

No error. 

Cited: I n  re Tart, 180 N.C. 106; Thomas v. Houston, 181 N.C. 93; 
Parker v. Mott, 181 N.C. 439; Buffaloe v. Barnes, 226 N.C. 318; Sin- 
clair zt. Travis, 231 N.C. 352. 
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W. K. ALLEN ET AL V. COMMISSIONERS OF MUDDY CREEK DRAINAGE 
DISTRICT. 

(Filed 13 March, 1918.) 

1. Drainage Districts-Necessary Expenses-Judgments-Mandamus- 
Assessments. 

A judgment against a drainage district for necessary service rendered 
by the drainage engineers in  i ts  formation and given after the comple- 
tion of its organization is enforcible by mandamus to compel the levy 
of a n  assessment upon the lands in the district for  that  purpose, ir- 
respective of whether the commissioners have directed a n  issuance of 
bonds for  the expenses of the  districts. 

2. Drainage Districts - Summons-Pleadings-Admissions - Judgments  
-Estoppel. 

Summons issued against the individual commissioners of a drainage 
district and "the board of drainage commissioners," with allegation 
that  i t  is "a corporation duly created, organized, and existing under and 
by virtue of the drainage laws of the State of North Carolina," is a n  
action against such district; and where this allegation is  admitted and 
judgment rendered against it, the corporation is estopped, in  proceed- 
ings for mandamus to enforce the judgment, to set up any defense 
which might hare  been raised in the former action. 

APPEAL by defendants from Stacy ,  J., a t  January Term, 1918 of 
DUPLIN. 

This was an action by the plaintiffs, drainage engineers, who per- 
formed services and incurred necessary expenses for the defendant cor- 
poration both before and after its organization. These services were 
necessary to  the establishment of said district before the prayer of the 
landowners could be granted by the court creating the district. The 
plaintiffs have obtained judgment for the sums due them, but the 
corporation comnlissioners and the owners of the land in said district 
have failed and refused to pay such judgment. 

This proceeding is for a mandamus to compel the drainage commis- 
sioners to  levy an assessment upon the lands in said district for that  

purpose. The court signed judgment of mandamus and the de- 
(191) fendants appealed. 

Stevens & Beasley and C. D. W e e k s  for plaintiffs. 
E. K. Bryant  for defendants. 

CLARK, C.J. The court properly directed a mandamus t o  issue to the 
drainage cornl-nissioners t o  levy an assessrnent upon the lands in said 
district to  pay off the judgment due the plaintiffs. The judgment hav- 
ing been rendered against the commissioners of said drainage district, 
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it  is not an open question that i t  is an obligation of said district and 
the proper method is to  compel the levy of an assessment to  pay off the 
judgment. 

Had  these expenses been incurred for the formation of a district, 
whose organization was not completed, i t  may be that  the plaintiffs 
would have been restricted to the petitioners a t  whose instance they 
had done the work. But in this case the proceeding eventuated in the 
organization of the corporation and further, there has been a judgment 
rendered against said corporation for the indebtedness. The defendants 
put up the defense that they have not directed the issuance of bonds 
whereby money can be raised for such purpose. It is not necessary 
that  such bonds should be issued. Tha t  is a matter for the corporation, 
but if i t  does not choose to issue the bonds, i t  is open to the plaintiffs 
to  proceed to have an assessment ordered upon the lands in said district 
to raise a fund for the payment of this judgment. 

The corporation was a party defendant to  the judgment and also to 
this proceeding. The summons is against G. B. D.  Parker, N. H. Wil- 
liams, and 0. W. Quinn, and the Board of Drainage Coinmissioners of 
Muddy Creek Drainage District. Paragraph 2 of the complaint avers 
that  the "Board of Drainage Commissioners of Muddy Creek Drainage 
District is a corporation duly created, organized, and existing under 
and by virtue of the Drainage Law of the State of North Carolina, 
and that  G. B. D .  Parker, N. H. Williams, and 0. W. Quinn are the 
duly elected and appointed drainage commissioners of said drainage 
district." This allegation is made and admitted in the answer to the 
action in which the judgment was obtained and also in this proceeding 
for a mandamus. The corporation is a defendant. Jones v. Cornrs., 85 
X.C. 278. 

The court found the facts and lsro~erlv held that  the defendants are . * "  

estopped in this proceeding to set up any defense which might have 
been raised in the action in which judgment on the indebtedness was 
rendered, and that  the lands in said district are subject to an assess- 
ment for the payment of said indebtedness and ordered that  the drain- 
age commissioners should levy and cause to be collected a sufficient 
assessment upon the lands within the bounds of said district for the 
payment of the judgment. 

Affirmed. 

Cited: Casualty Company v. Commissioners of Saluda, 214 N.C. 238. 
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(192) 
VIRGINIA D. SHSW ET AI. v. MAURY WARD M I  AL. 

(Filed 13 March, 1918.) 

Limitation of Actions-Trusts-Slaves-Title-Possession - Reentry - 
Oustcr. 

Title to lands may be conveyed in trust to the use of ihosc who niav not 
lawfully hold it sui jurir, and the statute of limitations will not bcgin 
to run against the ren~ainderman in a devise in  trust for the support 
of certain named slaves for life, until the death of the last survivor of 
them in favor of their heirs or assigns; and were i t  otherwise it would 
require a reentry and ouster in  order to set  the statute in motion, the 
claimants being in possession under the will. The date of the emaucipa- 
tion of slaves discussed by CLARK, C. J. 

APPEAL by defendants from Stacy, J., a t  August Te rm 1917 of 
DUPLIN. 

Timothy Newkirk, in his will probated in Duplin in October 1859, 
among other deviscs provided: "I give and bequeath to my friend, 
John D. Powers, my plantation known as the 'Wells' place, to be used 
for thc occupancy, support, and maintenance of certain negroes which 
I have conveyed to said Powers by and of gift for and during the tcrm 
of the natural life of said negroes. At their decease my will and desire 
is that  said plantation belongs to the children of said John D. Powers 
by his present wife, Francenia C., except forty acres around the dwell- 
ing of John &. A. Boney on which he a t  present resides. I hereby be- 
queath said forty acres of land to thc children of said Boney." 

Said ncgroes were named in thc conveyance t o  Powers referred to  
in said devise and werc named Cass, Flora, and Swan. They were slaves 
a t  the time the will was probated and from that  time on remaincd in 
possession and occupancy of the land. Swan Newkirk, the survivor of 
them, died in 1915, whereupon proceedings were immediately in- 
stituted by the plaintiffs who hold the title which they claim thcn 
devolved upon the children of John D. Powers and his wife, Francenia 
C., by the terms of said will. 

The defendants are Timothy R. Ncwkirk, who claims ns the heir 
of Swan Newkirk, and the other defendants, Maury Ward and C. C. 
Vann, are purchasers undcr a deed from Swan Newkirk executed in 
1907. 

Verdict and judgment for the plaintiffs. Appeal by defendants. 

Stevens & Reasley, Henry E. Faison, H.  D. Williams, and E:. I?. 
Preston for plaintiffs. 

George X. Ward and Joli,n I ) .  Kerr, Sr., f o ~  defendants. 



KC.] SPRING TERM, 1918. 207 

CLARK, C.J. Thrce actions were brought, as each of the defendants 
cIaii11ed to hold in severalty a l ~ a r t  of stlid tmct. But as the 
wiue <1;1+iion was mvulved in a11 tlirecl actions the court, in (193) 
the i n h  c.,t of justice and in its (l isc~etio~i properly consolidated 
thc actmns into one. 

The contention of the defendants is that  inasmuch as Cass, Flora, 
and Swan were slaves a t  the time of the probate of the will of Timothy 
Newkirk, their former rnastcr, that  neither of them could take or hold 
under the will of Timothy Newkirk, and that thercfore their possession 
of the land was adverse after emancipation, not only as t o  John D. 
Powers, but to  thc vcmaindermen under said will, and thereforc, the 
plaintiffskausc of action was barred by thc statute of limitations. 

We can not agree with tlic contention that  because slaves could not 
hold property that a devise of these premises to  John D. Powcrs, 
trustee, t o  hold the same for their occupancy, support, and mainte- 
nance was void. If i t  had been, i t  would have been void prior t o  emanci- 
pation, and on thc occurrcncc of that event the said Cass, Flora, and 
Swan would have becomc tenants a t  will of John D. Powers and could 
not make their posscssion adversc except by a surrender of their oc- 
cupancy and a reentry and assertion of adverse possession. 

But  i t  is not truc that  a trust is void because its bcncficiaries are non 
mi jzwis. There are too many instances upheld by the courts of devises 
which h a w  been made by eccentric testators of property t o  trustees 
to be held for the support and maintenance of dumb animals, such as 
favorite dogs or cats or horscs or trusts for thc support of idiots or 
other incompctcnts, and evcn for the support of aliens in those States 
whew thcy can not own rcalty, to  require a citation of authorities that  
the fee simple is in the trustee for the purpose of the trust, and that the 
statute of limitations cannot run against him by reason of the oc- 
cupancy of the property when so directed, or receipt of the proceeds 
by the bcncficiary; still less against the remaindermen, whosc title, 
as in this case, accrues only after the expiration of the trust. This trust 
was valid prior to  the emancipation and became none the less so be- 
cause that e v ~ n t  made the beneficiaries sui juris. 

I n  this case we havc the anomaly that  all three of the defendants 
are claiming under the survivor of the beneficiaries in said trust, one 
of them claiming by descent and thc other two by conveyance. They 
can have no greater rights than he had. 

The learned judge properly told thc jury that the cestuis que trustent 
who were in "ocupancy" only under the will and not in legal "posses- 
sion" could not set the statutc in motion unless they had disavowed 
the trust, left the premises and reentered claiming adverse posscssion. 
Not having donc this, they were a t  no time subject t o  action and thc 
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statute did not begin to run until the death of the survivor. As counsel 
stated, this is a novel case, and i t  may be that the defense is presented 

"To see how it  would strike the Court." 
(194) It is not, in the view we take of it, material a t  what precise 

date slavery ceased to exist in North Carolina, but as i t  is dis- 
cussed in the brief, i t  may be well to recall as a matter of history that  
on 17 October 1865, the convention of this State adopted an ordinance 
abolishing slavery, which was submitted to the people and ratified a t  
the polls 7 November 1865, since which date involuntary servitude 
except for crime, has had no existence in North Carolina. Furthermore, 
the Thirteenth Amendment to  the United States Constitution, which 
abolished slavery throughout the Union, was ratified and officially 
proclaimed as taking effect from 18 December 1865. As a matter of 
fact, after the proclamation of President Lincoln of 1 January 1863, 
slavery ceased everywhere within the lines of the Union Army, in- 
cluding that  part of North Carolina which was in the occupation of 
the Union forces. It ceased in effect in the rest of this State after the 
surrender of Lee and Johnston, but of course this had no legal efficacy 
until the amendments to the State and Federal constitutions a t  the 
dates above named. After the surrender of Johnston, 2 May 1865, the 
employers of the State generally, if not universally, paid wages to the 
former slaves. 

Under the act of Congress known as the 'LReconstruction Act" 
(which denied to  the United State Supreme Court any power to pass 
on its validity, ex parte McCardle, 74 US .  506), General E. R. S. Can- 
by, "Commanding District No. 2," (North and South Carolina), issued 
his proclamation for the election on 17 October 1867, of members of a 
State Convention for this State, a t  which time, two years after Eman- 
cipation, the negroes voted for the first time. The convention met in 
January, 1868, and the Constitution made by it  was ratified a t  the 
polls a t  an election 21, 22, and 23 April 1865. 

The Fourteenth Amendment to the United States Constitution, which 
made all persons "born or naturalized in the United States," and sub- 
ject to  the jurisdiction thereof, citizens of the Union and of the State, 
was proclaimed ratified 28 July 1868, and the Fifteenth Amendment, 
which prohibited discrimination in suffrage "on account of race, color, 
or previous condition of servitude," was proclaimed ratified 30 March 
1870. 

No error. 
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D. B. TEAGUE, TRUSTEE OF DIXON & STEWART, V. HOWARD GROCERS 
COMPANY. 

(Filed 13 March, 1918.) 

1. Assignments fo r  Benefit of Creditors-6LF'mpertp1'-Contract~-Stat- 
utes. 

Our statutes requiring the trustee in a general assignment for cred- 
itors to recover property "conveyed or transferred by the grantor or 
assignor" in preference, within the four months period, includes with- 
in  their meaning both real and personal property, and the general 
methods by which the title is passed or interest therein created, and 
extends to an executed contract of sale. R e ~ i s a l ,  see. 967 e t  seq. 1 
Greg. Sup., pp. 109-110. 

Z. Same--Preference. 
Our statutes regulating general assignments for creditors prohibits 

and avoids, as  a wrongful preference, any and every disposition of 
real o r  personal property, absolute or conditional, by which a credi- 
tor, i n  consideration of an existent or antecedent debt, within four 
months of a general assignment by his debtor, acquires title to such 
debtor's property, or any interest therein or lien thereon, r h e a  he 
knew or had reasonable grounds to believe that his grantor or assign- 
o r  was insolvent a t  the time the transfer or conveyance was made. 
Revisal, see. 967 et seq. 1 Greg. Sup., pp. 109-110. 

I t  is  not required that possession of specific personal property be 
given the purchaser in order to  make an executed contract of sale, 
or the title passes according to the intent of the parties as  expressed 
in the contract between them; and, in  the absence of specific agree- 
ment, the presumption is that  the title passed a t  the time of the pur- 
chase without such delivery. 

4. Sam-Instructions-Appeal a n d  Error .  
Where the trustee in a general assignment for creditors brings his 

action to set aside as  a fraudulent and void preference a transfer 
of the assignor's property for an antecedent debt, made within the 
four-months period, wherein the assignor retained possession until a 
later time, and the evidence is conflicting as  to whether it  was then 
agreed between the parties that  the title shouId presently pass, i t  is 
reversible error for the trial judge to instruct the jury that the trans- 
action mas void within the meaning of the statute, if the creditor had 
knowledge of the insolvency of his debtor a t  the time the goods were 
delivered to him. Revisal, see. 987 et seq. 1 Greg. Sup., pp. 109-110. 

CIVIL ACTION, tried before Allen, J. ,  and a jury, a t  September Term, 
1917 of LEE. 

The action was to recover certain personal property, a buggy and 
harness, an automatic oil can, and a safe, or the value thereof, which 
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plaintiff trustee, in a general assignment or deed of trust for creditors 
by Dixon & Stewart, alleged had been sold and delivered to defendants 

in payment of an existent debt within two weeks of the assign- 
(196) ment and under circumstances constituting a wrongful prefer- 

ence within the meaning of the statute. 
I t  was admitted that on 2 December 2915, the firm of Dixon 8L Stcw- 

art, doing a general retail business in the county. made a general as- 
signment for the benefit of creditors, deaignsting plaintiff D.B.T. a3 
trustee, and there was evidence on the part of plaintiff tending to 
show that about two weeks before making said assignment such firm 
bargained and sold to defendant, a corporation doing business in San- 
ford, N. C., for an existent dcbt, the personal propcrty in question, and 
when the defendant knew or had reasonable ground to believe that tllc 
firm of Dixon & Stewart was insolvent; that said property was not 
delivered a t  the time i t  was bargained for, but the buggy and harness 
a day or two after the sale and the oil can and safe about ten days 
thereafter, to wit, on Friday before the following Wednesday, the latter 
being the day of the assignment. 

Defendant corporation, admitting that i t  had acquired title to part 
of the property about two wecks before the assignment and for an 
existent debt, alleged that the same was purchased and acquired by 
them a t  the time specified in good faith and for full value and without 
notice or knowledge or any reason to believe that the assignees or any 
of them were solvcnt. 

There was also testimony on the part of defendant permitting the in- 
ference that, as t,o the buggy and harness, defendant had acquired title 
to that some eight or nine months prior to the assignment. 

There was evidencc on the part of defendant tending to support 
these averments of their answer and in order to a proper presentation 
of their position defcndant company, in apt time, tendered an issue 
as follows: "1. Did the Howard Grocery Company, a t  the time i t  
purchased the property or any part thereof described in the complaint 
and agreed to credit the account of Dixon & Stewart with the value 
thereof, know or have reasonable grounds to believe that said firm 
was insolvent'?" together with two other issues identical with the 
second and third issues submitted by thc court. 

The first issue as prescnted by defendant was refused by the court 
and tlie cause submitted on issues as follows: 

1. Did the Howard Grocery Company, a t  the time they received the 
property or any part thereof described in the complaint and agreed 
to credit the account of Dixon R. Stewart with the value thereof, know 
or have reasonable grounds to believe that said firm was insolvent? 

2. Tf a part, what part? 
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3. What was the value of such property so received with such knowl- 
edge or reasonable grountls of belief? 

The change in the first Issue being that his 15onor substituted (197) 
rthe "time when the goods were rcccived for the tlrw wlicm the 
goods were purchased" as that when the knowledge of insolvence by 
the purchaser should affect the result, and defendant excepted. 

In  reference to this first issue, the court charged the jury that if 
they found "from the evidence and the greater weight thereof that at 
the time the defendant reccivcd the articles from Dixon & Stewart they 
knew or had the reasonable ground to believe that they were insol- 
vent," they would answer the first issue "Yes." And further, that 
"there was no sale until actual dclivcry; and, although the defendant 
may have agreed to purchase the articles as testified, and a t  that time 
had no knowledge of the seller's insolvcncy and no reasonable grounds 
for such belief, if the jury should find from the greater weight of the 
evidence that prior to the delivery i t  did acquire such knowledge or 
had such reasonable grounds for Ixlicf," they would answer the first 
issue "Yes." 

There was verdict for plaintiff, assessing value of the property a t  
$125. Judgment accordingly, and defendant excepted and appealed, 
assigning for error: ( a )  The substitution of the first issue. (b)  The 
portions of the charge excepted to. 

Teague & Teague for plaintijq. 
Hoyle & Hoyle for defendant. 

HOKE, J. Our statute rcgulating gcneral assignments for creditors, 
Revisal, secs. 967 et seq., as amended by Laws 1909, ch. 918, 1 Greg- 
ory's Supplement to Pell's Revisal, 109-110, makes provision, among 
other things, that i t  shall be the duty of trustee in such cases to recover 
for the benefit of the estate property which may have been conveyed 
by the grantor or assignor in fraud of his creditors or which may have 
been conveyed or transferred by the grantor or assignor for the pur- 
pose of giving a preference. A preference under this section shall be 
deemed to have been given when poperty has been transferred or con- 
veyed within four months next preceding the registration of the deed 
of trust or deed of assignment, in consideration of the payment of a 
preexisting debt, when the grantee or transferee of such property knew 
or had reasonable ground to believe that the grantor or assignor was 
insolvent a t  the time of making such conveyance or transfer. The 
word "convey" more usually refers to real estate, "comprehending the 
general methods by which title thereto is acquired," but i t  may be 
of even more extcnded meaning. The word "transfer," applying to both 
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kinds of property, may be held to  include the general methods by 
which title thereto is passed or interest therein created, including, be- 

yond question, an executed contract of sale. Godwin v. Bank, 
(198) 145 N.C. 320, approving the broad and inclusive definition of 

the term "transfer" contained in the Bankruptcy Act, U. S. 
Statutes at Large, vol. 30, ch. 541, sec. 1; Vann v. Edu:ards, 135 N.C. 
661-668. 

And, on proper consideration of the present statute, its terms and 
purpose, it is clear that the Legislature intended to prohibit and avoid, 
as a wrongful preference, any and every disposition of real or personal 
property, absolute or conditional, by which a creditor, in consideration 
of an existent or antecedent debt and within four months of a general 
assignment by his debtor, acquires title to such debtor's property or 
any interest therein or lien thereon, when he knew or had reasonable 
ground to believe that his grantor or assignor was insolvent a t  the 
time the transfer or conveyance was made. Wooten v. Taylor, 159 N.C. 
604. 

On the present record, there are facts in evidence tending to show 
that this transaction was an executed contract of sale, having reference 
to designated and specific pieces of property, and if these facts should 
be accepted by the jury, i t  is well understood that  present physical 
delivery of the property is not necessary to the transfer of the title 
but that the same passes according to the intent of the parties as ex- 
pressed in the contract between them, and further, that, in the ab- 
sence of specific agreement on the question, the presumption is that  
the title passed a t  the time of the purchase and without such delivery. 
Richardson v. Insurance Co., 136 N.C. 314; Jenkins v. Jarret, 70 N.C. 
255; Tiffany on Sales, pp. 82-83; Benjamin on Sales, 7th Ed., p. 728. 

I n  the citation to Tiffany, the correct position, in both aspects of the 
matter, is tersely stated as follows: "When there is a contract of sale of 
specific goods, the property in them is transferred a t  such time as the 
parties to the contract intended i t  to be transferred. (2) When there is 
a contract for the sale of specific goods, unless a different intention 
appears, the property in the goods passes to  the buyer when the con- 
tract is made." 

This being true, and with facts in evidence on the part of the de- 
fendants tending to show an executed contract of sale was made be- 
tween these parties two or three weeks, perhaps more, before the as- 
signment, and with delivery of a past some days thereafter, and of the 
remainder four or five days before the assignment, with additional 
evidence of insolvency disclosed after the trade, and even evidence 
tending t o  show that defendant bought the buggy and harness seven 
or eight months before, we are of opinion that there was error to de- 
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fendant's prejudice in restricting their knowledge of the debtor's in- 
solvency and their reasonable belief on that subject to the time when 
the goods were actually rcceivcd by defendants, for, if t h y  had 
no such knowledge or bclicf a t  the tirnc of M e  ncquircd, the, (399) 
transaction would not constitute a preferencc~ within the mean- 
ing and purport of the law. 

The defendants, therefore, are entitled to have this csscntial fact 
determined on an appropriate issue and under. a proper charge conrcrn- 
ing i t  and to that  end a new trial is awarded. 

New triaI. 

Cited: Richardson v. Woodruff, 178 N.C. 49; Watts v. Railroad, 
183 N.C. 13; Winborne v. McMaham, 206 N.C. 34. 

IJEE J. TAYIlOR, ~ D M I N I ~ T R A T O R  OF EARL I<. TAYLOR, DECEASED, V. 
J. W. STRWART AND JAMES STEWART. 

(Filed 13 March, 1918.) 

1. Verdict-Pleadings-Trials. 
The verdict of the jury should be construed on appeal from a judg- 

ment rendered thereon with reference to the trial and issuable facts 
raised by the pleadings. 

2;. Judgments-Negligence-Issues-Answe~~s. 

Where damages sought to be recovered against a father alld son for 
a wrongful death are  ar~parent from the pleadings and trial as depeod- 
ing upon the negligence of the son, running an automobile a t  the time 
of the injury with the permission of the absent father, and the jury h a w  
found by their verdict that  the son was not negligent, without ansnrerinq 
the issue a s  to the negligence of the father, a judgmmt in favor of then1 
both is properly entered. 

APPEAL by plaintiffs from Culvert, J., a t  the October Term, 1917 of 
CRAVEN. 

This is an  actioi: against the defendants, James Stewart and his 
fathcr, J. W. Stewart, to  recover damages for wrongful death. 

The material facts are stated in the report of the former appeal, 
172 N.C. 203. 

The conlplaint alleges, in substance, that the intestate of the plain- 
tiff was killed by being run over by an automohilc driven by the de- 
fendant Janics Stewart; that  James Stewart was only thirtcen years 
of age and inexperienced, and that  he was running a t  a high rate of 
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speed; that the father, J .  W. Stewar.t, while not present a t  the time 
of the death and injury, had permitted and authorized his son to run 
the automobile. 

The defendants denied that there was any negligence and also denied 
that thc dcatli of thc Intestate was cauaed by the automobile. The jury 
returned the following verdict: 

1. Was the plaintiff's intestate killed by the negligence of thc de- 
fendant James Stewart, as alleged? Answer : "No." 

2. Was the plaintiff's intestate killed by the negligence of the de- 
fendant J. W. Stewart, as alleged? 

(200) 3. Did L. J. Taylor, the father, and Mrs. L. J. Taylor, the 
mother, of plaintiff's intestate, by their own negligence con- 

tribute to the death of said intestate? Answcr: "No." 
4. What damage, if any, is plaintiff entitled to recover? 
His Honor rendered judgment upon the verdict in favor of both of 

the defendants and the plaintiff excepted and appealed, contending 
that  thc verdict does not support a judgment in favor of the defendant 
J .  W. Stewart. 

Neither the evidence nor thc charge of the court is scnt up as a part 
of the record. 

C. L. Abernathy, E. $1. Green, and W. D. McIver for plaintiff. 
Moore & Dzcnn, D.  L. Ward, and Ward & Ward for defendant. 

ALLEN, J. Thc verdict of the jury must be construed with reference 
to the trial (Kearney v. R. R., 158 N.C. 532)) and it  is permissible and 
proper t o  examine the pleadings for the purpose of ascertaining the 
issuable facts and the ground on which the liability of the dcfendants 
depend, and when we do so, i t  is apparent that  the right t o  recover 
against the defcndant J. W. Stewart is dependent on the negligence of 
his son James, who was driving the automobile a t  the time of thc 
injury and death. 

The plaintiff, in cffect, alleges that  the death of his intestate was 
caused by the ncgligcnt act of James, and that the father is responsible 
because he permitted or authorized his son to run the automobile, and 
as thus understood, the finding upon the first issue is determinative of 
the right to  recover against both defendants. This is the conclusion 
reached on the former appeal in this action, where the Court, before 
discussing the liability of the father upon the ground that  he had 
authorized the act of the son, says: "Taking all of these circun~stances 
into consideration, the question of proximate cause must be submitted 
to the jury. If they should find that death of the plaintiff's intestate 
was an unavoidable accident, which a prudent chauffeur, authorizcd 
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by law to run a n~achine, could not by the cxcrcise of reasonable care 
have avoided, then the defendants were not liable; but if they should 
find from all the evidence that the proximate cause of the intestate'? 
death was the fast driving and lack of attention and due care upon 
the part of thc thirteen-year-old boy, driving the machine in violation 
of law, then he would be liable." 

No error. 

Cited: Land Co. v. Maxwell, 176 N.C. 142; Tyree v. Tudor, 181 N.C. 
217; f i y  v. Utilities Co., 183 N.C. 293; W g n n e  v. Allen, 245 N.C. 426. 

BURT BROWN, BY WIS NEXT PTLIEND, v. KINSTION MANUII'ACTURING CO. 

(Filed 13 March, 1918.) 

1.  Master and  Servan+Employer a n d  Employee--Duty of Master-Safe 
Place to Work-Evidence-Negligence-Accident. 

The plaintiff, employed to assist in losiding slabs upon railroad cars, 
conveyed to him for  the purpose, upon a triangular, slanting "slide" 50 
o r  70 feet long, was injured by some of the slabs coming down the slide 
upon him unexpectedly, and in his  action to recover damages of his em- 
ployer there was evidence in his behalf that i t  was caused by a defective 
or knotted rope, operating a "tipple," used for  the purpose of sending 
down the slabs when wanted for  the purpose of loading; and in de- 
fendant's behalf that  the plaintiff had been instructed and knew how 
to operate the rope controlling t h e  "tipple," and that his injury was 
caused by his own negligence therein: Held,  the court having properly 
charged the jury upoil the l aw of negligence, contributory negligence, 
and the negligence of a fellow servant, the verdict in  plaintiff's favor 
should be sustained under the rule that  when a thing which causes in- 
jury is shown to be nuder the defendant's management and the acri- 
dent would not ordinarily happen if proper care had been observed by 
him, i t  furnishes evidence of the defendant's negligence in  failing to 
exercise the care required of him. Coclwan v. Mills  Co., 169 N.C. 63, 
cited and applied. 

2. Negligcncr-Personal Injury-Physician-nuty of Servant. 

The plaimtifi' cannot recover fo r  his pain an8  suffering solely caused 
hy his own neglect to call in a physician or his inattention to the 
mound. in his action to recover damages for a personal injury. The charge 
of the court in this case is approved. 

3. Damages--Pcrsonal Injury-Earning Capacity. 

As a n  element of damages to be awarded in a personal injury case, 
the jury may estimate the amount of the l?laintiff's climinislwd earning 
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capacity as  of the present time. Fry  u. R. R., 159 K.C. 357, cited and 
applied. 

4. Instructions-Charge as a Whole-Appeal and Error. 
A charge by the court to the jury should be construed as a whole, each 

part in connection with the others, and if correct when so construed 
error assigned as  to one portion thereof, separately construed, will not 
be upheld on appeal, 

CIVIL ACTION tried before Stacy, J., and a jury a t  November Term, 
1917 of LENOIR. 

Plaintiff, about fifteen years old, was employed by the defendant to 
handle blocks and slabs a t  its mill, and especially a t  the end of a slab 
and block sile to assist in placing the blocks and slabs on the railroad 
cars. The slide was between 50 and 70 feet long, and a t  the highest 
point was 30 feet from the ground, and the base was 40 feet, the slide 
being triangular in shape. At the top of the slide there was a "tipple," 

which was swung to it  and controlled by a rope, for the purpose 
(202) of discharging to the ground a t  that  point such blocks and slabs 

as were not required for loading the cars, or when the hands 
were loading cars a t  the other end of the slide. While plaintiff was en- 
gaged with others in loading cars with the slabs and blocks collected 
a t  the lower end of the slide, the tipple a t  the upper end was moved 
and placed so that  instead of performing its ordinary function i t  turned 
the blocks and slabs into the slide unexpectedly to  the plaintiff and hc 
was seriously and permanently injured in his foot. He alleges, further, 
that  this injury was caused by the negligence of the defendant in not 
securing the tipple with a sufficient rope to hold it  in its proper position, 
or in using a rope for that purpose which was defective and knotted, 
having broken before, and being unfit to keep the tipple in its proper 
place so that  i t  would not discharge blocks and slabs in the slide and 
thereby injure the employees who were working a t  its lower end. 

The defendant denies the negligence and avers that the device by 
which the blocks or slabs were dropped to the ground was a simple one 
and its operations well known to and easily understood by the plain- 
tiff, and that  if he was injured while engaged in this work i t  was the 
result of his own inattention and neglect, there being no danger in do- 
ing the work provided ordinary precaution is taken by the employee 
for his safety; that  he was properly instructed as to the method of do- 
ing the work in safety and was required to stand away from the slide 
until all the blocks had dropped from i t  and were piled on the ground 
or on the car, and then to  place them in position, his duty being to pick 
up the blocks and slabs and put them in another place. 

Upon the allegations thus made and denied issues were submitted to  
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the jury and answered in favor of the plaintiff, the jury assessing his 
damages a t  $1,000. The defendant appealed from the judgment. 

J .  F.  Liles and G. G. Moore for plaint i f f .  
Cowper  & W h i t a k e r  and J .  L. H a m m e  for defendant .  

I % T . 4 ~ ~ ~ ~ ,  J., after stating the facts: lve  cannot see anything in this 
case to distinguish it  from the many of a like kind decided by this 
Court regarding the law of negligencc as bearing upon the rcspective 
and reciprocal duties and obligations of master and servant. The real 
question in the casc is whether the plaintiff was injured by the negli- 
gence of the defendant in furnishing him with a machine or appliance 
which was unfit for thc reasonably safe performance of his task by 
reason of some defect in a part of the apparatus. There is evidence 
from which the jury could infer that  if the slidc had been in proper 
condition the work would not have been hazardous, and if due care, 
which is ordinary carc, had been exercised h y  the, defcndant, tho 
injury would not have resultcd and this brings the casc fairly (203) 
within the rule statcd in C'ochran v. i l l i l l s  ('0.. I69 N.C., a t  g .  
63, as follows: "When s thing which causes injury is shown to be 
under the management of the defendant, and the accident is such as 
in the ordinary course of things does not happen if those who have 
control of i t  use the proper care, i t  furnishes evidence, in the absence 
of explanation by the defendant, that the accident arose from want 
of such care," citing numerous cases. 

This rule must not be supposed to require that  plaintiff, or the party 
alleging negligence in the construction of a machine a t  which he is 
employed to work, must rely altogether upon this prima facie showing 
by him of ngligcncc, for he may resort to  other proof for the purpose 
of particularizing the negligent act and informing the jury as to the 
special cause of his injury. This has frequently been done, and the 
right t o  make such proof cannot now be questioned. 

It would seem in this case that the negligent act of the defendant 
which caused the injury was the failure to  have the slide in proper 
condition and to secure the tipple or tilt by a rope sufficiently strong 
t o  prevcnt the blocks and slabs from being thrown into the slide a t  any 
unexpected time. The plaintiff contended, upon the evidence, that the 
rope was weak and had been brokrn before, so that  i t  had knots in it, 
and tha t  on this occasion i t  broke while he was a t  the other end of 
tile tilt, and he was injured by the descending blocks without any fault 
on his part. 

Defendant dcnics that  i t  was negligent, and alleges that  i t  was the 
duty of plaintiff t o  tie the rope and so fasten the tilt as to  prevent 
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blocks from being thrown from i t  down the slide, and that  plaintiff 
failed to  perform this duty and also failed t o  occupy a position of 
safety, as he had been instructed to do, while performing his work. 

With respect t o  these contentions, the court charged the jury fully 
and correctly as to the law arising thereon, and the jury have found, 
therefore, that  the injury was not due to  the fault of the plaintiff in 
failing to  properly tie the rope to  the tilt, but t o  the fault of the de- 
fendant in using for the purpose of securing the tilt in its right place 
a defective and unsafe rope, and further, that  plaintiff was not guilty 
of negligence in that he disregarded instructions as to  the manner in 
which he should perform his work, and the court sufficiently stated 
to  the jury the law as to any negligence on the part of Claude Moore, 
plaintiff's fellow-servant, for he told the jury that  "plaintiff was not 
entitled to recover for any negligence of his fellow-servant," and, be- 
sides, the instruction was a substantial response to  plaintiff's request 
and almost in its very language. The court also gave proper instruc- 
tions as to  plaintiff's contributory negligence, and all these instruc- 

tions were certainly as favorable to  the defendant as i t  had the 
(204) right to  expect that  they would be or should have been. The 

charge must be taken as a whole and so construed, and it is not 
permissible to  select certain detached portions of i t  and assign error; 
but we should consider those parts in connection with others which pre- 
cede and follow them, or the context; and this is true both as to the 
cause of action and the damages in a case of negligence. 

We have examined the charge of the court with care, and find that 
the law arising upon the evidence was fairly and fully explained to the 
jury. I n  regard to  the aggravation of the injury by plaintiff's neglect 
in the treatment of his wound, and his failure to call in a physician 
sooner that  he did, the court charged the jury exactly in response to the 
defendant's request, and instructed the jury that for any excess of in- 
jury or suffering caused by such neglect on his part, he could not re- 
cover any damages. This is the language of the court: "The defendant 
asks me to instruct you that  if you should find from this evidence that 
the plaintiff, by reason of his own carelessness, caused his injury to be 
greater than it would have been had he exercised proper care in looking 
after it, then he would not be entitled to recover for any damage which 
was due to his negligent failure to take care of his own foot. That 
might be so if the evidence warranted that conclusion. The plaintiff 
says that  i t  does not; the defendant says that  i t  does. If you find as a 
fact from this evidence that the plaintiff by his own negligence caused 
the injury to be greater than i t  would have been but for his negligence, 
then you would not allow hiin anything for whatever additional dam- 
ages he has sustained by reason of his own negligence." The court 
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then stated the contentions of the partics with respect to this matter 
and explained the bearing of the evidence upon i t  and left i t  with the 
jury t o  deterlniue the facts. The instruction was a full compliance with 
the law. 

The expression, "That might be so if the evidence warranted thc con- 
clusion," whicli follows the instruction given a t  defcndant's request, 
must evidently mean that the plaintiff could not recover for any part 
of the injury or suffering caused by his own neglect, and if the jury 
found, upon the evidcncc, that  a part of i t  was so caused, they should 
not allow anything for i t ;  and the meaning is made perfectly clcar 
when we consider what immediately follows, vix., "The plaintiff says 
that  i t  does not warrant it, while defendant says that  i t  does,'' and the 
court then proceeds to explain the contentions of the parties so that  the 
jury might find the fact according to the evidence. There was no ex- 
pression of opinion and no statenlent by the court that therc was no 
evidence which would support dcfcndant's contention as to  this phase 
of the damages. 

The assignment of error closcs with the word "conclusion" in the 
foregoing quotation from the charge, ancl if this was all that  was said 
by the lcarntd judge, there might be somc ground for criticism, 
but i t  was not, ancl this shows t h ~  necessity for examining the (205) 
charge, not disconnectedly, but as a w h o l ~  or a t  least the whole 
of what was said regarding any special phase of the case or the lax. 
I n  this instance, the judge properly arrayed the contentions and gave 
to each party the benefit of full and correct instructions in regard to  
them, both upon the evidence and the law, and the jury have found 
the facts against the dcfendant. 

The instruction as to  tllc method of assessing the amount of damages, 
that  is, by estimating thc amount of his diminished carning capacity, 
and so forth, as of tbc present time, was in strict accordance with the 
rule as stated in Fry v. R.  R., 159 N.C. 357. The other exceptions are 
without merit, as the cvidcncc admitted was competent. 

The motion for a new trial bcrause of n ~ w l y  discovered evidence is 
denied. Johnson v. B. R., 163 N.C. 431, 453. 

No  error. 

Cited: 8. v. Wentz, 176 N.C. 749; Fox v. Army Store, 216 N.C. 470. 



220 IN THE SUPREME COURT. [I75 

J O H N  MOORE AND WIFE V. THE ROWLAND LUXBER COMPAK'ST. 

(Filed 13 March, 1918.) 

1. Railroads-Lumber Ftoads-Fires-Negligence - Evidence - Konsnit 
-TmIals. 

Upon motion a s  of nonsuit upon the evidence in a n  action against a 
lumber company operating a steam railroad, to recover damages to lalld 
alleged to have been caused by fire negligently set out by the defendant's 
locomotive, evidence that the defendant operated its road for handling 
logs on its right of way, that the right of way was in  a foul and inflam- 
mable condition and the fire was seen buring thereon and into the cross- 
ties; that  i t  spread therefrom to the plaintiff's lands, causing the dam- 
ages complained of, and that  the defendant's locomotive had passed the 
place about two hours prior to the time the fire was discovered, is Held 
sufficient to  take the case to the jury upon the question of whether the 
fire was negligently set out by the  defendant's locomotive in  its foul right 
of way. 

2. Appeal and Emoi-Evidence-Harmless Error. 
Upon a motion to nonsuit, the erroneous admission of evidence will 

not constitute reversible error when there is other evidence in the case 
that  would render i t  immaterial or harmless. 

CIVIL ACTION, tried before Stacy, J., and a jury a t  January Term, 
1918 of DUPLIN. 

The plaintiffs brought this action for the purpose of recovering dam- 
ages for the burning of timber, and other property on their land, which 
they allege was caused by the defendant's negligence in permitting live 

sparks or cinders to escape from its engine. Defendant moved, 
(206) a t  the close of the testimony, that  the action be dismissed for 

want of proof, and we, therefore, set out so much of the evi- 
dence as pertains to that  question. 

John Moore testified: "The fire that  burned a part of this land 
occurred on June 24,1914. I had the burned area surveyed by L. Mid- 
dleton; 17 acres. It is a part of the 137-acre tract; i t  adjoins L, 1 4 .  
Cooper on the east side. I am familiar with the Cooper tract. The de- 
fendant built a spur track across the Cooper tract, extending in a 
north and south direction; a space was cut out about 20 or 25 feet on 
which t o  build this spur track, somewhere near 25 feet; I never did 
measure i t ;  the right of way was cut out about 25 feet; the defendant 
went out there t o  cut the timber off; cut off the stumps and laid the  
track, put down the cross-ties and laid the rails on them. The right of 
way had not been burned or raked off; i t  was in a foul condition, hav- 
ing litter, grass, and straw where the fire originated on Mr. L. M. 
Cooper's land. I first heard of the fire a t  my home about three o'clock 
in the afternoon, and I went over there right away. The woods were 
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on fire when I got there, and burning right ovcr on the west side of the 
right of way, towards my land; in sonie places i t  was burned betwecn 
the cross-ties, and in some places burning in the cross-ties. The dcfcnd- 
ant was hauling timber across this spur track. The weather was pretty 
dry a t  that  time. M y  timber that  was burned was mostly long-leaf, 
round timber, ncvcr been boxed; the fire got over on my land from Mr. 
Cooper's land. It burned across the end of Mr. Cooper's land on to my 
land that  lies immediately wcst of it. . . . I didn't go far enough to 
see where thc firc was burning when I first got there; i t  was burning 
a11 along the railroad, on the island and in the marsh next to the rail- 
road, or pond, I call it, and on the outsidc of the branch, not in it." 

Thomas McGowan testified: "I know where the Cooper land is. 
I remember when this fire got out; one day after dinner before I had 
got out t o  work. I went on the front porch and saw a smoke. I got the 
hands, and one man went with me to the firc; when I got there it was 
burning on both sides of t,he tramroad, and some of the ties were 
burned; i t  was burning on the L. M.  Cooper land. I then turned and 
went back home. Wc were sitting a t  the dinner table when we hcard 
the train blow; I don't know where i t  was whcn it  bIowed; I heard one 
blow. I won't say that  the defendant was using the track this day, I 
hadn't seen them. The defendant put the track down there to haul 
timber. I have seen the defendant using that  track and hauling logs; a 
short time before the fire I saw the cnginc hauling logs. I don't know 
whose land they got the logs from that  they were hauling ovcr this spur 
track; I won't say they were using it  daily. I heard trains running thcre 
practically every day. I heard it  blow every clay, I reckon. I 
have been on the prcmises scveral times sincr the fire. I saw (207) 
the burn. Thc woods are burned on both sides of the track there 
a good long ways; I went to see and t l ~ c  fire burned across 1,. M. Coop- 
er's onto rninc. and Mr. Moore's, too; that  was the same fire. When I 
heard the train How I did not take any notice of the direction." 

L. M. Cooper testificd: "A week or more after the fire I went out 
there and looked a t  the burned area in the marsh; i t  had burned a little 
on both sides of the tramroad, on the east side was not burned much. 
On the west side the furthcr i t  got from the railroad the wider it  got; i t  
mas burned on both sides of the railroad up to thc cross-ties, and a t  
the ends the burned place was vcry narrow a t  the tramroad; I suppose 
50 or 75 yards. The firc occurred in June, 1914. I did not see the 
smoke." 

W. R. Murray testified: "My land, the plaintiffs', and Cooper's join. 
The train of the defendant was out there that day. I heard it ;  I may 
have seen it;  something like the middle of the day;  I remember very 
well hearing the train, might have seen it. I know i t  was there; they 
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were hauling logs oE of my land across this spur bank. Don't know 
how many loads they had made that  day. I think i t  was as much as I 2  
or 1 o'clock when I left the woods; the train was running; carrying 
logs across. There was a branch they wcrc speaking of this old mill 
being on, between my land and Cooper's. The 1.eason I know the train 
was in there I heard i t  going. I saw it;  I remember the cars with logs 
on them, and its hard pull. I noticed the engine because i t  pulled like 
it  was heavily loaded; i t  exhausted like any other engine with a tra,in 
that  is heavily loaded; that is why I noticed it." 

C. D. Haddock testified: "On 24 June 1914, I was working on the 
W. B. Murray land; the man who has just been on the stand. Was 
working for T. H. Garrity, who is employed by the dcfendant. I re- 
member the fire on tliat day. I recall the engine and train going out of 
that  switch through Mr. Coopcr's land that morning about 11 o'clock. 
1 went to  the fire; when I got there it  was on Mr. Cooper's land; when 
I got there the fire was burning in the middle of the railroad and on 
both sides; i t  had hurried so111e 50 or 75 yards from the track and over 
a l~undrcd yards up and down the track; i t  was burning on both sides 
of the track and in the woods towards the outer edge of the Cooper 
tract. I ate dinner tliat day on the Murray land between a half and 
three quarters of a. mile from the point where I afterwards saw the fire. 
It was in a northeasterly direction from me, and towards the camp. I 
don't know whcre Mr. Garrity was. I saw Mr. Garrity going towards 
the loading machine a while before he came after me to go to the fire. 
I suppose this was half past twelve or one o'clock when he told me to 
get thc hands and go down to the fire; about a half an hour after I 

had eaten dinncr. It was about one o'clock when Mr. Garrity 
(208) came by for me. The train had passed that  point about I1 

o'clock, and this was tm7o hours aftcr the train passed." 
There was testimony as to  damages and as t o  some other matters 

not pertinent to  the niotion for a nonsuit. 
The jury returned a verdict in favor of thc plaintiff and from thz 

judgment thereon the defendant appealed. 

Gavin  & Wallace for plaintifis. 
Stevens & Beasley for defendant. 

WALKER, J . ,  after stating the case: I t  is well settled that, upon 3 

motion for a nonsuit, under thc statute, the evidence must receive that 
construction wl~ich is most favorable to the plaintiff (Finch v. Dewey, 
a t  this Term), and so consid~red, we think that there was a t  least some 
evidence to establish the defendant's liability. Questions strikingly like 
this one have so often been considered by this Court that  i t  would be 
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useless, and certainly furnish no valaublc precedent, if we should again 
review our previous discussions of thcm. 

The allegation of the plaintiffs is that the fire originated on L. M. 
Cooper's land, and burncd his timber, and then extended to his land 
with the same result. This the defendant denies, and contends that  
there is no evidence as to where the fire started, and certainly none to 
the effect that i t  was caused by its engine or begun on its right of way. 
We arc of the opinion that there is some evidcnce that the fire was 
caused by sparks from the defendant's engine which fell on its right 
of way, which was foul, and ignilcd combustible material there, and 
that  i t  extended from there across the Cooper land to the plaintiffs' 
premises, where i t  destroyed the timber and caused the damage com- 
plained of. It seems to us, without a close analysis of all the evidence, 
that the testimony of the plaintiff himself is sufficient, as against the 
motion for a nonsuit, to  carry the case to  the jury. He testified: "The 
right of way had not been burned or raked off; i t  was in a foul con- 
dition, having litter, grass, and straw where the firc originated on Mr. 
L. M. Cooper's land. I first heard of the fire at  my home about 3 
o'clock in the afternoon, and I went over there right away. The woods 
were on fire when I got there and burning right over on the west side 
of the right of way towards my land. In  some places i t  was burned be- 
tween cross-ties, and in some places burning in the cross-ties. The de- 
fendant was hauling timber across the spur-track, and the weather was 
very dry a t  the time." This was, at  least, sufficicnt for a fair inference 
by the jury that the fire was caused by defendant's engine dropping 
live cinders and sparks on its foul right of way. If we confine ourselves 
to such evldcncc 21,s 1 ; i ~ o r i  t he  plwintifi, thelo wus no apparent, 
CRUW for the firc cxccl)t the dciendant's engmc. Tilerc W>I,S (209) 
other evidence, ~vhic'h strcngtbenccl thc  pla,intifls' case, and 
while the jury were not bound to find that the fire was caused by the 
engine, or that it was started on the foul right of way by sparks or 
hot coals from the engine, thcrc is ample evidence in the record to 
warrant such a finding. 

We cannot do bettcr than quote what is said in thc recent case o f  
Simnzons 21. I iop~r  L,umber C'o., 174 N.C. 220 (93 S.E. Rep., 736, 7381, 
as the two cases arc rery ml~ch alike, and iE there is any difference be- 
tween thcm the evidcncc in this case is much stronger for the plain- 
tiffs than was the evidence in Simmons v. Roper Lumber Co. for the 
plaintiff who surd thcre. We said in the Simmons case: "The cause 
of the fire is not required to be shown by direct and positive proof, or 
by the testimony of an eye-witness. It may, as we have seen, be in- 
ferred from circumstances, and there are many facts like this one which 
cannot be established in any other way. It is true that thcre must be 
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a casual connection between the fire and its supposed origin, but this 
may be shown by reasonable inference from the admitted or known 
facts; for otherwise presunlptive evidence would be excluded. We have 
held proof as to the emission of sparks from locomotives or stationary 
engincs to  he sufficient for the purpose of sliowing that  a fire was 
started by them where no one saw the sparks dropping on the glace 
which was burned, and for the reason tha t  the surrounding circum- 
stances tended to prove that  they wcre the cause of the fire, by rea- 
sonable presumption or inference. We have cited several such cases, 
and it  would be uselcss to mention othcrs. This is rather a typical case 
of that  class, and the facts tend t o  show the true cause of the fire with 
more certainty than in many of them where thc owner of the engine 
was held liable for a ncgligent burning. There were fires on both sides 
of the tramroad. One of the witmsses stated that  'The fire came from 
towards the tram and mias burning within a few feet of the train, 
which was operating on the tram. The loader, I think, was on tlic 
line, which was operated E y  a stcan? enginc. I was near cnougli to scc 
that  they wcrc trying to stop the fire.' He also testified that  the right 
of way was covcred a t  places with dry grass and pine straw, logs, and 
other inflanimablc material, and that  the first fire seen by him was 
'in the region near the soutllweat swamp, and on the right of way.' 
This evidciice is not merely conjectural or speculative, but is such as 
warranted tlie jury in forming a reasonably safe conclusion that the 
fire mas svt out by the engincs; thcre being, in addition to all this 
proof, the fact that  there was nothing clse there t o  cause tlic fire," 
citing McMillan v. R. R., 126 N.C. 725; Williams v. R. R., 140 N.C. 
623. 

I n  Ashford v. Pittman, 160 N.C. 45, a t  p. 47, the Court holds that  
circumstantial cvidence is sufficient to show the origin of the 

(210) fire, and that  it does not require the testimony of an eye-wit- 
ness for thc purpose, and the same was decided in Williams v. 

R. R., supra, where i t  was said with reference to  facts quite similar 
to  those in this case: "No onc testified that  he saw the sparks fall from 
the engine upon the right of way. I t  is rarely that  this can bc shown 
by eye-witnesses, for i t  would be put out by the observer. Rut herc 
the fire was seen on the right of way; i t  burned along the track between 
the ditch and thc ends of the ties, and thence had gone into the woods. 
The wind was blowing from tlie southwest across the track, the fire 
being on the south sidc. Two witnesses testified that  they first saw the 
smoke about 30 minutes after the defendant's engine passed. How 
long before that  the firc began no one knew; but there was no firc 
before the engine passed. The other witnesses first saw the fire after 
a longer interval, and thcre was evidence that  the fire burned both 



N.C.] SPRING TERM, 1918. 225 

MOORE v. LUMBER Co. 

ways. These were matters for the jury. . . . In  considering the origin 
of the fire, i t  is immaterial whether the fire caught on or off the right 
of way." 

So in Deppe v. R. R., 152 N.C. 79, Justice Manning comments upon 
the necessity of permitting the cause of the fire to be shown by circum- 
stantial evidence, as being the only kind of proof available to establish 
the fact, especially if the fire started in the daytime when sparks can 
rarely be seen. 

And in McRainey v. R. R., 168 N.C. 572, Justice Allen makes simi- 
lar observations concerning the sufficiency of circumstantial testimony 
in such cases, the question there being ''whether there was any evidence 
that the firc, of which the plaintiff complains, originated from the de- 
fendant's engine and passed to his land causing him damage," citing 
Fitzgerald v. R. R., 141 N.C. 535; Henderson v. R. R., 159 N.C. 583; 
and Hardy v. Lumber Co., 160 N.C. 116. 

Several of the cases we have mentioned were decided upon facts 
substantially like those in this record, except that in this case we also 
have some direct evidence of the fact sought to be established. We 
think, though, that  the case of Simmons v. Roper Lumber Co., supra, 
fully answers the defendant's contention upon his motion to nonsuit, 
and that it is, in its turn, sustained by ample authority. Of course the 
evidence should have proper relation with the fact to be proved, and 
reasonably tend to show the fact. Sherman Ss Redfield on Negligence, 
sec. 58. It must not be conjeetual or give rise only to a mere guess, or 
speculation, as to what was the cause of the fire. Byrd v. Express Co., 
139 N.C. 273, as this is not a sufficient basis for an inference by the 
jury as to the controverted fact. 

The exceptions as to evidence are without merit. Even if there was 
any error in the rulings, which is not conceded, i t  was harmless. 
There was su6cient cvidence for the jury, not considering that (211) 
which is the subject of the four cxccptions. 

We conclude that  the case has been decided upon its clear legal 
merits in favor of the plaintiffs, and there is no ground for a reversal. 

No error. 

ALLEN, J., did not sit on the hearing of this case. 

Cited: Stone v. Texas Co., 180 N.C. 559; White  v. Realty Co., 182 
N.C. 538. 
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E. W. BL,4NTON ET AL. V. H. E. BONEY. 

(Filed 20 March, 1915.) 

1. Wills-Devise-Lands-Vagme Description-Descent and  Distribution 
-Intestacy. 

A devise in this case of ' for ty acres of land to include the dwelling and 
the old field" is Hekl sufficient description to identify the lands; but if 
otherwise the plaintiffs would take an undivided interest a s  heirs a t  law 
of the deceased, a s  in case of intestacy. 

2. Appeal and Error-Record-Exceptions. 
The defendant in a n  action to recover land may not take advantage of 

the position that a conveyance of the land had been made according to a 
parol division, etc., when the fact has been found against him by the 
jury, and there is no exception of record to present the question. 

APPEAL by defendant from Stacy, J., a t  the August Term, 1917 of 
DUPLIN. 

This is an action to t ry  the title to 40 acres of land, and to recover 
rents and profits, the plaintiffs claiming to be the owners of five- 
sevenths of the land as the heirs of Abram Blanton, Sr., and admitting 
that  the defendant is the owner of two-sevenths by purchase from two 
of said heirs. 

The 40-acre tract in controversy is a part of a large tract of 259 
acres owned by Abram Blanton, Sr., who died about 1874, leaving a 
will which provides as follows: 

"I give and bequeath to  my beloved wife, Mary Jane Blanton, forty 
acres of land to include the dwelling-house and the old field, in lieu 
of dower, of the premises on which I now live. 

"I also give to the same all of my personal property, all of the above 
for the term of her natural life, then to be the property of my body 
heirs." 

The defendant reserved several exceptions to  present the contention 
that  the description of the land in the will is too vague to admit parol 

evidence t o  identify it. 
(212) The plaintiffs offered evidence tending to prove that  Abram 

Blanton, Sr., left seven children surviving him, and that  they 
are the heirs of five of these children, and that the defendant has 
bought the interest of two of the children. Mary Jane Blanton, widow 
of Abram Blanton, died in 1908. 

There was a verdict and judgment in favor of the plaintiffs and the 
defendant appealed. 

H .  D. Williams for plaintiffs. 
George R. Ward and Stevens & Beasley for defendant. 



N.C. ] SPRING TERM, 1918. 227 

MANUFACTURING Go. v. FREEMAN. 

ALLEN, J. The principal contention of the defendant in the Superior 
Court was that there was a division by parol of the lands of Abram 
Blanton among his heirs, and, as conveyances had been executed in 
recognition of this partition, that the plaintiffs could not now claim 
the two shares set apart to  the two children under whom the defendant 
claims, but the fact as to the parol division has been found against the 
defendant by the jury, and no exception in the record presents the 
question of tlie effect of the conveyances on the claim and title of the 
plaintiffs. 

Thc description of the land in tlie will is certainly sufficient to pass 
the land covered by the dwelling house and the old field, but, if al- 
together void for uncertainty, the title of the plaintiffs would not be 
affected, because they are the heirs of Blanton, and if no land is de- 
scribed in the will, they would take as heirs as in case of intestacy. 

No error. 

Cited: Warehouse Co. v.  Warehouse Corp., 185 N.C. 525; Freeman 
v. Ramsey, 189 N.C. 797; Burchett v. Mason, 233 N.C. 308; Seawell 
v. Seawell, 233 N.C. 740; Armstrong v. Armstrong, 235 N.C. 737. 

KINSTON MANUFACTURING COMPANY v. I!;. B. FREEMAN. 

(Filed 20 March, 1918.) 

Attachme~~t-Jatd~ents-Courts-Nonresidents-Garnishment. 
A judgment of the Federal Court is not liable to garnishment in  the 

State court;  and where it is alleged that  a nonresident has  property in 
this State by virtue of such judgment, and process by advertisement has 
becn attempted, and proceedings in  attachment instituted, the attachment 
will be dissolved on motion by special appearance made in the cause in 
the State court, and as  the demand or debt merges in the Judgment, no 
distinction between the two may be drawn. L e R w  u. Jacoboskg, 136 
N.C. 458, cited and distinguished. 

APPEAL by plaintiff from Stacy, J., a t  November Term, 1917 of 
IACNOIR. 

This action was instituted by the plaintiff against the defend- (213) 
ant upon a note alleged to have been executcd by the defendant 
to J. T. Deal and assigned by J. T. Deal to the plaintiff. The plain- 
tiff is a North Carolina corporation. The defendant is a resident of the 
State of Virginia. The summons was not personally served upon the 
defendant. At the time of the institution of the action the plainiff sued 
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out a warrant of attachment, allcging that the defendant had property 
within the State of North Carolina, and caused garnishment proceed- 
ings t o  bc issued against the Kinston Manufacturing Company (the 
plaintiff) and the Ellington-Bryant Timber Company. It appears 
from all the facts in the record, and from the complaint, that the only 
property of the defendant against which the attachment and garnish- 
ment proceedings mere issucd was a judgment recovered by the de- 
fendant E. 13. Freeman against the Kinston Manufacturing Company, 
the plaintiff, and Ellington-Bryant Timber Company for $7,500 in the 
United Xtatcs District Court for the Eastern District of North Caro- 
lina, from which judgment appeal was then pending from said district 
court t o  the United States Circuit Court of Appeals. The defendant 
E. B. Freeman entered a special appcarancc and moved to dissolve the 
attachment, on the ground that the judgment in his favor in the Fed- 
eral Court is not subject to be attached in this action now pending 
in the Superior Court of Lenoir County. The motion was allowed and 
the plaintiff excepted and appealed. 

Cowper & Whitaker and J .  L. Hamme for plaintiff. 
Ward & Ward,  W .  H .  Taylor, and Dickinson & Land for defendant. 

ALLEN, J. The single question presented by this appeal is as to the 
power of the courts of the State to attach a judgment recovered in the 
Federal Court and the authorities are practically unanimous against 
the contention of the plaintiff that  such an attachment is valid. 

Sanborn, J., says in Mencss v. Matthews, 197 F. 635 (C. C. A.) : "It 
is the gencral rule supported by the great weight of authority and spe- 
cifically approved by the Supreme Court of the United States, that  a 
judgment recovered in the court of one jurisdiction is not subject t o  
garnishment in proceedings in a court of another jurisdiction. Wabash 
42. C. v. Tourville, 179 U.S. 322; Drake on Attachment, sec. 625; 14 
A. & E. Eng. L. 716. And consistently with this rule it  has been held 
by what appears t o  be the unbroken weight of authority that a judg- 
ment in a Federal Court is not subject to garnishment in an attach- 
ment suit brought against the judgment creditor in a State court. 
Mack v. Winslow, 59 F. 316; Franklin v. Ward,  3 Mason 136; Thomas 

v. IVooLridge, 2 Woods 66'7; Harvey v. Mining Co., 15 F. 649; 
(214) Burrill v. Leston, 2 Speers ( S .  C.),  378; Drake on Attachment, 

Sup." 
The decided cases in support of .the rule are collected in the note t o  

Elson v. R. R., 1914 A. Anno. Cases, 955, in which the editor says: 
"The rule is well settled, in accord with the reported case, that  a judg- 
ment debtor is not liable to  garnishment in a jurisdiction other than 
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that  i11 which the judgment is rendered (citing cases) . . . It has like- 
wise bcen held without conflict that  the rule forbidding the garnish- 
ment of a judgment of a foreign jurisdiction applies as between State 
and Federal courts," citing cases. 

Mr. Justice Bradley slates the reasons underlying the principle in 
Thomas v. Woolridge, 2 Woods 667, as follows: "A court has not done 
with a case when judgment has bcen rendered. Many things have often 
to  be done besides issuing execution, many adjustments of rights have 
t o  be made which require that  the court should keep the supervision 
and control of its own judgment in its own hands. Any interference by 
other courts with this control, or wit11 the prerogatives of executing its 
judgments and decrees in its own way, is calculated to  excite jealous- 
ies between t,he courts concerned. We think the rule is a, good one and 
ought to be sustained. It is not without sanction in the decisions of the 
United States courts. Resides that  of Justice Xtory in Franklin v. 
Ward, 3 Mason 136; 9 Fed. Cases, 5055, which is referred t o  in the 
brief of counsel, the case of Wallace v. McConnell, 13 Peters, 136 (10 
Law Ed. 95), is very much to the point. There a debt was attached in 
the State court after suit had been brought upon i t  in the United 
States Court, and the attachment was set up by way of a plea puis 
darrein continuance. This plea was demurred to  and overruled, and 
the Supreme Court, on error, affirmed the judgment. The Court held 
that  to  sustain such an attachment would produce a collision in the 
jurisdiction of tlie courts that  would embarrass the administration of 
justice; but if the attachment had been issued before the commcnce- 
ment of the suit in the Federal Court, i t  might have bcen pleaded in 
abatement, if still pending, or in bar if judgment had been rendered 
thereon. This case virtually decides the one before us and precludes 
further discussion." 

In  12 R.C.L. 807, the additional reason is given that  the court in 
which the attachrnent is sought is without power to  protect the debtor 
from the subsequent enforcement of the judgment recovered in another 
jurisdiction. 

The distinction attcmptcd to  be drawn by the plaintiff between the 
debt and the judgment and his claim that  he is not seeking to attach 
the judgrncnt but the debt, is without merit, as there is no debt except 
as evidcneed by the judgment, the demand or debt being merged in tlie 
judgn~cnt. 

It is also clear that the case of LeRoy v. Jacoboslcy, 136 N.C. (215) 
458, does not sustain the position of the plaintiff as in that  case 
the judgment was rendered in the same jurisdiction, and the attach- 
lnent was against the proceeds of the judgment which had been paid 
to  the clerk, and not against the judgment. 

Affirmed. 
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S. B. MILLS ET AL. v. BOARD OF CORSMISSIONERS OF IREDELL 
COUNTY. 

(Filed 20 March, 1918.) 

1. Constitutional Law-Amendments-Time Effective--Statutes. 
The recent constitutional amendments, though prior ratified by the peo- 

ple of the State, became effective on 10 January, 1917, chiefly on the 
ground that the act of the Legislature providing for the election, so speci- 
fied and the vote of the people therennder approving the same thereby de- 
termined the time. 

2. Same-Counties-Bridges. 
A legislative enactment relating to the building of bridges by a county 

over a nonnavigable stream or river does not necessarily come within the 
purview and control of the recent amendment to our Constitution, Art. 2, 
sec. 29. 

3. Same-Bond Issues-Taxation, 
The recent amendments to our Constitution prohibiting "local" legisla- 

tion in certain respects as  to counties, etc., does not deprive the Legisla- 
ture of its power to authorize county commissioners to raise money by 
the issue of bonds or by current taxation, to carry out the necessary 
measures for the orderly and proper government of their counties, and a n  
enactment to authorize a county to issue bonds for the necessary purpose 
of building bridges in connection with a n  adjoining county over a nonnavi- 
gable stream dividing them, is not prohibited by the recent amendment 
to our Constitution, Art. 2, sec. 29. F r o ~ o n  v. Oomrs., 173 N.C., 598, cited 
and applied. 

4. Same-LbLocal" Laws-Interpretation-Liniit of Taxation. 
The term "local" as  used in the recent amendments to our Constitution, 

is of comparatively recent use and importance, and has  received no fixed 
or generally recognized meaning ; and is sufficiently ambiguous to  admit of 
interpretation by reference to the context, the purpose appearing in the 
terms of the law and the attendant relevant circumstances; and when so 
construed in relation to Article 2, sec. 29, the local legislation refers to the 
building, maintenance and control of specified and designated highways, 
bridges, etc., and does not prevent legislation authorizing the raising of 
proper funds by the sale of bonds of a county or by taxation therein, re- 
quired for the public good, where the limit of taxation allowable to the 
county by the Constitution for ordinary State and county purposes may 
have been reached by the county in question. 

5. Same-Municipal Corporations-Clerical Errors-Transportation of 
Sections. 

Constitution. Art. 8, secs. 1 and 4, the latter section being a recent 
amendment, have no relation to the question of the constitutionality of a 
legislative enactment authorizing a county to  issue bonds, etc., for the 
building of bridges over nonnavigable rivers or streams, sec. 4, being in 
terms restricted to cities, towns, and incorporated villages. EIembZe, sec. 4, 
was in advertently misplaced and properly belongs under Article 7, en- 
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titled "Municipal Corporations," instead of nnder Article 8, entitled "Cor- 
porations Other than Municipal." 

ALLEN, J., dissenting. 

CONTROVERSY submitted without action before Long, J., in, (216) 
IREDELL, 28 January 1918. 

On full presentation of facts, the controversy submitted m7as whether 
plaintiffs, citizen rcsidents and taxpayers of said county, were entitled 
to an injunction against defendant board, restraining them from the 
proposed issuance and salc of bonds of the county to the amount of 
$40,000, pursuant to chapter 575, Public-Local Laws of the General 
Assembly of 1917, ratificd 5 March 1917, for the purpose of rebuilding 
bridges over the Catawba River between Iredell and Catawba coun- 
ties in conjunction with the authorities of the latter county, the de- 
terminative question being whether said act was in violation of the 
recent constitutional amcndments prohibiting certain local and special 
and private legislation on the subject, contained chiefly in the Con- 
stitution, Art. 2, scc. 29. It was also made to appear as one of the 
relevant facts that the taxation of Iredell County already authorized 
and levied by said county was to the limit allowed by the Constitution 
and Laws unless the act in question should be upheld. 

Therc was judgment in denial of plaint,iff's right to relief and plain- 
tiffs, having duly excepted, appealed. 

W. D. Turner for plaintifl. 
Caldu~ell  (e: Caldwell for defendant. 

HOKE, J. Tn scveral cascs coming beforc us a t  the last term, Read 
v. Durham, and others, it was held, Associate Justice Walker  delivering 
the opinion, that the recent constitutional amendments were valid as 
parts of our organic law, and that the same bccame effective on 10 
January, 1917, as provided hy tlrc statute submitting such amendments 
for ratification to the pcople, this on the ground chiefly that as 
the act providing for the election fixed upon 10 January as the (217) 
day, the people, in ratifying the amendn~ents pursuant to the 
act, thereby deterlnincd thc date in accord with its provisions. 

The act in question here, chapter 575, Public-Local Laws 1917, au- 
thorizes and empowers the commis~ioners of Iredell County to issue 
bonds in the sun1 of $40,000, "for the purpose of building bridges over 
the Catawba River jointly with the county of Catawba," payable 
seriatim to the amount of $4,000 per year till the full obligation is dis- 
charged and the levy of a specificd tax for the purpose of 5 cents on 
the hundred dollar's worth of propcrty and 15 cents on the poll. Rati- 
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fied on 5 March 1917, i t  comes within the purview and control of the 
Constitution as now amended, and the question presented is mhether 
the statute is a constitutional enactment and chiefly in view of Article 
2, sec. 29, by which the Legislature is prohibited from passing any 
"local, private or special act or resolution" relat,ing to  various enumer- 
ated subjects, among others, "authorizing the laying out, opening, 
altering, maintaining, or discontinuing highways, streets, or allcys, 
or relating to  ferries and bridges, relating to nonnavigable streams, re- 
lating to  cemeteries, relating to pay of jurors," ctc. 

Shortly after these amendments were ratified, a casc was presented 
involving the question mhethcr, in view oi these provjsions, "An act 
authorizing the commissioners ol McDowell County to  issue bonds for 
road purposes in North Cove Township, in said county," was a valid 
law. Brown v. Comrs., 173 N.C. 598. The statutc was upheld, and i t  
was decided, Associate Justice Brown  delivering the opinion, that there 
was nothing in these arnendmcnts wl~ich prohibited the Legislature 
from authorizing county commissioners or other governmental boards 
to raise money by the issue of bonds or by current taxation to enable 
thcm to carry out t he  necessary measurcs for the orderly and proper 
government of their counties, or even more restricted territory. As well 
said in the opinion, "thesc and similar provisions are construed not t o  
weaken or destroy the power of the General Assembly in its necessary 
control over the subordinate divisions of the State government,, hut to  
prevent cumbering the statute books" (and i t  may be added, taking 
the time of the General Assembly) "with a mass of purely private or 
local legislation." 

It is said in some of the decisions on the subject that  the significance 
of the term "local" in constitutional provisions of this character is com- 
paratively of recent use and importance and has received no fixed or 
generally recognized meaning. Like other legislation or written instru- 
ments sufficiently ambiguous to  permit of construction, i t  must be de- 

fined by reference t o  the context, the purpose appearing in the 
(218) terms of the law and the attendant circumstances relevant to  

its true interpretation. In Lewis' Sutherland Statutory Con- 
struction, i t  is said (2d edition, sec. 199, p. 358) : ('That special laws 
are those made for individual cases. . . . Local laws are special as to  
place"; and further (a t  section 200): "It seems impossible t o  fix any 
definite rule by which t o  solve the question whether a law is local or 
general, and i t  has been found expedicnt to  leave the matter, t o  a con- 
siderable extent, open, to be determined upon the special circumstances 
of each case." It is wcll understood that  our General Assembly, at  ses- 
sion after session, was called on by direct legislation to  authorize a 
particular highway or street or to  establish a bridge or ferry a% some 
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specified place. Such questions being not infrequently a t  the instance 
of rival partics or opposing interests, werc urged and dcbated with 
great earncstness by their rcspective advocates and renewed and pro- 
tracted to  such an extent that  t h y  wcre of serious detriment to the 
public interests and, a t  times, preventcd full and proper consideration 
of vita1 public measurcs. The Legislature in these cases was in fact 
callcd on t o  usurp, or rather to exercise, functions which were more 
usually and properly performed by the locaI authorities, and i t  was 
in reference to  local and special and private measurcs of this character 
tha t  these amcndmcnts were adoptcd, and, as statcd in Brown's case, 
supra, it  was never intendcd to prohibit legislation authorizing the 
raising of proper funds by the salc of bonds or by taxation for 
measures requircd for the public good, though such funds should be 
for improvements in somc fixcd place or in rcstricted tcrritory de- 

the subiect. It is now vcrv well known that  the limit of taxation al- 
lowable by the Constitution for ordinary State and county purposes 
has becn vcry generally reached by thc different counties in the State, 
and for any additional dcinands or unexpected emergency authority 
to  excecd thesc limits can only be conferred by legislative enactment. 
Commissioners of Johnston County v. Lacy, 174 N.C. 141; Bennett v. 
Commissioners of Rockingham County, 173 N.C. 625; Moose v. 
Comrs., 172 N.C. 419 ; R. R. v. Comrs., 348 N.C. 220. 

An interpretation of these reccnt amendments which would destroy 
or impair the legislative power to the extent suggested would br of such 
serious and threatening conscqucnce that  i t  should not be sanctioned 
except by provisions so plain of meaning that  no room for a different 
construction is allowable. 

We are clearly of opinion that  this well-considered case of Brown v. 
Comrs. is fully supported by the authorities cited and is decisive of ths  
questions presented on this record. 

It is suggested that  the legislation in question is in some way in con- 
travention of Article 8, ~ections 1 and 4 of the Constitution, the 
latter section bring also one of the recent amcndments referred (219) 
to, but we do not sce how either of these sections is in any way 
involvcd in the present appeal. 

While it  is not desirable nor ordinarily permissible to  decide ques- 
tions of this nature otherwise than on an issue directly presented (Com- 
missioners of Johnston County v. Lacy, 174 N.C. 141), i t  may not be 
improper to suggest that  this Articlc 8 is entitlcd "Corporations other 
than municipal," and section 1 would seem clearly to  have reference 
to private or business corporations, and does not refer t o  public or 
quasi-public corporations acting as governmental agencies; and while 
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section 4 does impose on the Legislature the duty of providing for the 
organization of cities, towns and incorporated villages, it  is evidently 
misplaced and belongs rather under the preceding Article 7, entitled 
('Municipal Corporations." It no doubt received its present placing by 
a slip of the paster when the instrument was originally printed, and has 
been left there because no occasion has been presented for its removal; 
but whether belonging properly to one place or the other, it  can have 
no effect on the facts of this record as it  is, in terms, restricted to cities, 
towns and incorporated villages, and the existelice and power of coun- 
ties in the premises is in no way affected. 

There is no error, and the judgment for defendants is 
Afirmed. 

Cited: Parvin v. Commissioners, 177 N.C. 510; Martin Co. v. Trust 
Co., 178 N.C. 32, 33; Commissioners v. Trust Co., 178 N.C. 172; Com- 
missioners v. Pruden, 178 N.C. 396, 397; Dickson v. Brewer, 180 N.C. 
406; Kornegay v. Goldsboro, 180 N.C. 446,447; Watts v. Turnpike Co., 
181 N.C. 134,135; Trugtees v. l'rust Co., 181 N.C. 308; Commissioners 
v. Bank, 181 N.C. 350; Huneycutt v. Commissioners, 182 N.C. 321; 
I n  re Harris, 183 N.C. 634, 635; Coble v. Commissioners, 184 W.C. 
348, 351; Armstrong v. Commissioners, 185 N.C. 409; State v. Kelly, 
186 N.C. 373,374, 376; Reed v. Engineering Co., 188 N.C. 44; Day v. 
Commissioners, 191 N.C. 782; Webb v. Port Commission, 205 N.C. 
673; In  re Assessments, 243 N.C. 500; Candler v. Asheville, 247 N.C. 
409. 

J. A. TURNER v. W. M. PERSON AKD A. L. BA'MT,E. 

(Filed 20 March, l918.) 

1. Evidence-Family History-Birth of Child-Declarations-Physicians 
-Repute-Tenant by t h e  (Surtesy. 

Where the conti-ovrrsy depends upoil whether the father is tenant by the 
cnrtesy in his wife's land by the birth of a child alive of the marriage, and 
thosp who were present are  all  dead, including the family physicians, i t  is 
competent for  the father to testify to the fact, and of declarations made to 
him by the physicians a t  the time, at least in  corroboration of his testi- 
mony; also a brother-in-law not interes(ed in the action is competent as  
to family repute, and testimony by a third person, a t  least in corrobora- 
tion, of such general reputation in the community. 

2. E v i d e n c e B i r t h  of Child-Presumptions-Instructions-Appeal and  
Error. 

Where the controrersy depends upon whether the father was tenant by 
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the curtesy in his wife's lands by the birth of a child of the marriage alive, 
the proof that the  child was born raises the presumption that i t  was born 
alive, and a peremptory instruction to the contrary by the court is reversi- 
ble error. 

3. Evidence-Family Histoq-Birth of Oilhild-Declarations-mpute- 
Statutes-Registration of Births. 

Declarations of family physicians and general family repute a s  to 
whether a child ma.; born of a rnarriaqe alive, making the father a tenant 
by the curtesy in his wife's lands, a re  rcceired from necessity as the best 
evidence, lout thcy are more rrstricted, as  such, since the enactment of our 
statute requiring registration of births and deaths. 

APPEAL by plaintiff from Lyon,  J., a t  November Term, 1.917 of 
FRANKLIN. 

R. T .  Holden, Yarborolugh & Beam for plaintiff. 
W .  M.  Person and Manning & Kitchin for defendants. 

CLARK, C.J. The sole question involved in this case is whether or 
not a child born of a marriage between S. J. Parham and Hattie M. 
Parham was born alive. If i t  was, S. J. Parham was tenant by the 
curtesy in the lands described in the pleadings, and the judgment 
against him is a lien upon such lands. If i t  was not, then he had no in- 
terest in the lands and they are not affected by any lien by reason of 
said judgment. 

The only persons present at  the birth of the child were its mother, 
paternal grandmother, and the attending physicians, and they are now 
all dead. The judgment creditors offered as evidence that said child 
was born alive the tcstiinony of the father, who testified that a child 
was born of his marriage to Hattie M. Parham; that he was not present 
a t  the birth, and all those who were arc now dead. The judgment credi- 
tors then offered to show by the witness the declarations to him of thc 
attending physicians (now deceased) that he child was born alive. 
The evidence was excluded, and the judgment creditors excepted. 

The judgment creditors then offered E. IS. Malone, a brother-in-law 
of S. J. Parham and Hattie M. Parham, and proposed to prove by fami- 
ly reputation that the child was born alive. This evidence was excluded 
and the judgment creditors excepted. It was then proposed to show that 
the child was born alive by general reputation in the community, and 
this evidence was excluded and the creditors again excepted. 

The court instructed the jury that the judgment was not a lien upon 
the land, and the judgment creditors excepted and appealed. 
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There are exceptions to the general rule that  hearsav evidence is in- 
competent, and the most usual one is as to  mathers "of pedigree and 
family history, which can be proven both by showing general repu- 

tation and also by declaration of members of the familv. 
(221) I n  4 ~hamber layne  Evidence, sec. 2981, i t  is held t ha tgke ra l  

reputation in the ncighborliood is admissible on the question 
whether a child was born dead or alive, and for this i t  cites IViess v. 
Hall (Texas Civil Appeal, 1911), 135 S.W. 384. This case contains a 
very full discussion of the subject, with full citation of authorities, 
and a writ of error was denied by the Supreme Court. The sole ques- 
tion involved there was whether the child lived a few months or was 
born dead. The objection to the testimony was that  i t  did not purport 
to be family repute nor to come from a member of the faniily, and 
hence was not an execution t o  the general rule as t o  hearsay testimony. 
The testimony was given by a witness who was living a t  the time in 
the neighborhood, and who testified, "The general report in the neigh- 
borhood a t  the time was that  the child was born dead." 

The court called attention to  the fact that  the question was not as to 
the relationship of the child, nor whether i t  was the issue of the mar- 
riage, but simply, as here, to "the single uncomplicated issue whether 
i t  was born alive or dead." The court adds that  the occurrence was 
many years before the trial, and that  all the persons who might be 
supposed to have actual personal knowledge of the fact, except the 
mother and half-sister, either dead or had disappeared. As in 
this case, the father is the only survivor. The Court in the Texas case 
said that  such corroborative testimony "was therefore not only the 
best, but the only, evidence obtainable. The evidence is also free from 
suspicion. The witnesses have absolutely no interest in the controversy 
and no conceivable motive to  testify falsely. They were in a position 
to know the facts testified shout; that  is, the general repute. The fact 
to  be proven is plain and siinple and free from complications. . . . It 
occurred in a thinly settled country neighborhood where such fact 
would be likely to attract attention among the neighbors and be more 
or less discussed, Taking all thcsc circumstances together, there can- 
not be the slightest doubt that  the testimony is logically relevant and 
would be considered valuable by any one searching for the very truth 
of the matter. In such case we think i t  would be discreditable to the 
administration of justice to  refuse to admit the testimony"; adding, 
that to  exclude i t  would be to  restrict the evidence of the testimony 
to the mother and thc half-sister. 

This case cites Ringhouse v. Keever, 49 Ill. 471: "In a population 
as unstable as ours, and comprising so many persons whose kindred 
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are in distant lands, the rcfusal of all evidence of reputation in regard 
to  death, unless the reputation came from family relatives, would some- 
times render thc proof of death impossible, though there might exist 
no doubt of the fact, and thus defeat thc ends of justice." 

The Texas Court further said: "If such evidcnce be admissible to  
prove the death of the child, clearly i t  would be admissible t o  
prove that  i t  was born dent?. Tn the seeming conflict of authori- (222) 
tics upon this question, we prefer to  follow those in support of 
its adrnissibility as morc in consonailcc with right, justice, and com- 
mon sense. Such evidence is held admissible by Prof. Wignlore in his 
valuable work on Evidence, 2 Wigpore Ev., par. 1605, wherc the au- 
thor says, speaking directly of t,his character of evidcnce: 'It seems 
finical t o  exclude from any consideration whatcver, in a legal investi- 
gation, a class of cvidcnce which is not only much rclicd upon in 
practical affairs, but is also sufficiently within the general rule of two 
cxceptions (reputation and family history) to the hearsay rule. Such 
cvidcnce was once in England orthodox enough, and its use has been 
vindicated on grounds of public policy and of principle by many 
Anlcrican rourts, as admissible in certain classes of cases.' " 

Among the cases cited are nenderson u. State, 14 Tex. 503; F low~rs  
v. Haralson, 6 Ycrg (Tenn.), 494; Jackson u. Etz, 5 Cow. (N.Y.), 314; 
drents 1). R. R., 156 N.Y. 1. Hearsay is always admissible to  prove 
tlcath, birth, marriage (except on indictments of bigamy), and other 
facts of family relationship and history when there is no direct evi- 
dence obtainable, or in corroboration or contradiction, upon the ground 
that  i t  is the best evidence obtainable. 4 Chamblerlayne Ev., secs. 
2910-2981. 

To  the same purport, Hoyt v. Lightbody (98 Minn. I N ) ,  116 Am. 
St. 366, whcre it  is said: "The evidcnce of a witness whose knowledge 
with reference to the subject was derived from an intimate acquaint- 
ance with the family is admissible as to such facts of family history as 
marriage, kinship, namc, and death," citing cases. 1 Grccnlcaf Ev., 
secs. 114a to 114g holds that  declarations in such matters are compe- 
tent ex necessitate, and that this can be shown either by declarations 
of a member of the family or by reputation in the family. 

E. H. Malone, a brothcr-in-law, was competent to  prove such repu- 
tation in the family. We are also of thc opinion tha t  the declarations of 
the attending physicians (since dead) made to the father a t  the time, 
that  thc child was born alive, are competent a t  least as corroboration of 
thc father's testimony. They were disinterested, they wcre cognizant of 
the facts and their dcclarations, if believed, would be conclusive. The 
weight of the testimony depends upon the credit the jury would attach 
to the testimony of the father who testified that  he declaraions were 
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made ko him a t  the time. It is a question any one seeking the truth 
would naturally ask. I t  is not a question of competency, but of credi- 
bility, which is for the jury. 

The first question any one would be likely to ask is, "What did the 
physicians present a t  the birth report to the father of the child?" It 
was their business to know and report to the father. Dcclarations of 
living persons madc in the course of business and in the discharge of 

duty are competent. Much more is this true, where both duty 
(223) and opportunity gave them knowlcdge of the fact and as they 

are now dead hearsay of their declarations is the only means of 
corroboration for the consideration of the jury. Ewell v. Ewell, 163 
N.C. 238, and cases cited; Gilliland v. Board of Education, 141 N.C. 
485; Norris v. Edwards, 90 N.C. 385; Cleqnents v. Hunt, 46 N.C. 401; 
Mofitt v. Witherspoon, 32 N.C. 192. 

There should be no qucstion that E. H. Malone, the brother in law, 
who has no interest in thc action, was competent to prove the repu- 
tation in the family that the child was born alive and also the testi- 
mony of E. S. Ford in corroboration that  he knew the same fact by 
general reputation in the community. Dowd v. Watson, 105 N.C. 476; 
S. v. Best, 108 N.C. 747. 

In  any view, i t  was error to instruct the jury to answer thc issue 
"No," for i t  was in evidence that the child was born, and the law 
presumes i t  to have been born alive. In trials for concealing the birth, 
i t  is held that proof of birth places the burden of proof that i t  was 
born dead upon defendant, and a fortiori this must be true in a civil 
action. The other side could havc offered evidence of the same charac- 
ter that  the child was not born alive, and it was for the jury to de- 
termine the truth of the matter. 

Births and deaths are usually ~ i tncsscd  by very few, and therefore, 
ex necessitate, thcy can often be proven only by reputation. In Plowers 
v. Haralson, 14 Tenn. (6 Ycrg.) 494, Catron, C.J., says: "General repu- 
tation of such facts is not only competent, but highly credible, 3 Stark 
Ev., 1117," and discusses the matter from the standpoint of its abso- 
lute necessity in order to ascertain the truth where the witnesses are 
dead. The same evidence was admitted in Arents v. B. R., 156 N.Y. 1. 
An ad~nirable summary of the many instances in which reputation is 
competent proof are summed up in 10 R.C.L. 961-965. 

The ground upon which such testimony is used is that of necessity 
as being the best evidence obtainable, and indeed, often the only evi- 
dcnce available after the lapse of time. Since our statute requiring a 
registration of births and deaths, such evidence as this of the decla- 
rations of the attending physicians (if dead) and of reputation in the 
family or in the neighborhood will bc less necessary and therefore less 
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competent except in limited cascs as on proof of omission in the regis- 
tration. Indeed, such rcports arc tliemselves hearsay and competent 
only becausc official and made in the line of duty. The weight of this 
testimony was a mattcr for the jury with opportunity to  offer testimony 
of the same naturc in rebuttal and its rejection was 

Error. 

Cited: Bowmcm v. Howard, 182 N.C. 665; State v. Jeffreys, 192 N.C. 
190; Burgin v. Dougherty, 198 N.C. 814. 

IN RE WILL O F  A. MARCRLLUS STOCKS. 

(Filed 20 March, 1918.) 

Evidence that  a witness wrote the paper-writing offered for probate a s  
a will, saw the testator sign it, held his hand when he made his mark, 
that  the other witness signed it, that it  was signed by the testator in the 
presence of both or1 a table by his bedside in his room, and that  the writ- 
ing w ~ s  witnessed by both a t  the t~s ta to r ' s  reqwsl, is sufficient to justify 
the jury in drawing the inference that  the writing was executed accord- 
ing to law. 

2. Wills-Rmlmte-Mental Capacity-Opinion-Evidence. 

Witnesses a re  compeleat to testify io the mental capacity of a testator 
to make a will, if they knew the testator well, had conversations or bus- 
iness transactions with him, and testify that  in  their opinion, based 
thereon. lie knew what he W:LS doing, what properly he had, and tn whom 
he wished to give it. 

3. Wills-Evidence-1)c.eeased Persons--Statutes. 
Transactions or conversations with a deceased person ~7pon which wit- 

nesses have based their opinion a s  to his mental capacity to make a will, 
testified to in proceedings of caveat, a re  not incompetent under Revisal, 
see. 1691. 

4. Wills-Evidence-Probate-Affidavits-Comoborations. 
Affidavits of witnesses attesting a will on the probate before the clerk, 

a re  competent in corroboration of the testimony of these witnesses a t  the 
trial. 

5. Wills-Mental Capacity-Before and After-Evidence. 
Where the issue is the mental capacity of the testator a t  the time of 

making a will, evidence of his capacity within a reasonable time before 
and after is competent. 
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APPEAL by caveators from Calvert, J., a t  September, 1917, Special 
Term of PITT. 

Harry Skinner, Albion Dunn, and W. F. Evans for caveators. 
23. G. James & Sons and Narding & Pierce for propounders. 

CLARK, C.J. The testator, Marcellus Stocks, died in June, 1914, 
leaving three daughters, all married, and two wills. In  the first will he 
left his entire property to his three daughters, subject to the life estate 
of his widow. The only change made by the last will is that the share 
of land given by the first will to Ludie McLawhorn was located be- 
tween the share given his daughter Jane Briley and the share given 
his other daughter, Eva Nobles. In  the last will, he exchanged the 

shares of land which had been given to Jane Briley and Ludie 
(225) McLawhorn. There was evidence that his motive in this wa& 

because the husband of his daughter Ludie McLawhorn had 
given the testator some trouble and he did not wish to  locate that  
share between the other two daughters. 

The appeal of the cavcators is ba-sed on 69 Exceptions, which they 
group under 6 heads. 

The first group presents the question whether there is any evidence to 
support the finding on the first issue, "Was the paper-writing offered 
for probate as the last will and testamen% of Marcellus Stocks signed 
and executed according lo law?" The evidence fully justified the find- 
ing of the jury. The witness Manning testificd that he wrote the papcr- 
writing and saw the testator sign it, and hcld the pen when he made 
the mark. The other witness to the will testificd "that is my signature. 
The will was signed in testator's room, on his table, right by his bed. 
. . . I am not positive who signed i t  first, Mr. Manning or myself." 
He also testified that the witncsses signed a t  the request of thc testator. 

The second group of exceptions is, "Was there evidence in the record 
of undue influence?" Upon pcrusal of the record we do not find any 
evidence to support this objection. 

The third group of exceptions all go to the question whether the wit- 
nesses were qualified to express an opinion as to the mental compe- 
tency of the testator. These witnesses, tcn in number, all testified that 
they knew the testator well; had conversations or business transactions 
with him, and from what they saw of him and their dealings with him, 
seeing him, hearing him talk, and association with him, in their opin- 
ion he had mental capacity to know what he was doing, what property 
he had and to whom he  wished to give it. I n  re Bonch's Will, 1 7 2 - ~ . ~ .  
522; I n  re Thorpe, 150 N.C. 487. 

The fourth group of exceptions is upon the ground that the evidence 
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excepted to was incompetent under Revisal, 1631. But these exceptions 
cannot be sustained, for the tcstimony did not embrace transactions or 
convcrsations between the witness and the dcceased, but was offered to 
show the condition of the kcstator's mind. 

The fifth group of exceptions is Exception 64 as to the competency of 
the affidavits of the attesting witnesses to the will made on the probate 
before the clerk. These affidavits were admitted only in corroboration 
of the attesting witnesses a t  this trial and the court so instructcd the 
jury at the time that thc affidavits were offered. 

The sixth and last group of errors assigned cmbraced Exception 67, 
which is t o  the charge of the court: "You will consider the testimony 
as to testator's lack of testamentary capacity, if you find that  he 
lacked it,, some time before executing the will, or some time afterwards, 
merely as tending to show whether or not a t  the time he executed the 
will he had this testamentary capacity." In McAllister v. Row- 
land (Minn.), Ann. Cases, 1015, B, 1005, i t  is said: "Whcre the (226) 
issue is the mental capacity of the testator a t  the time of mak- 
ing the will, evidence of incapacity within a reasonable time before 
and after, is relevant and admissible." 

The case turned almost entirely upon questions of fact and upon 
a full examination of the above exception, we find 

No error. 

Cited: Plemmons v. Murphey,  176 N.C. 676; I n  re Hinton, 180 N.C. 
211; Whi te  v. Hines, 182 N.C. 280; Graham v. Power Co., 189 N.C. 
386; Nelson v. Insurance Company, 199 N.C. 450; I n  re Wil l  of Brown, 
203 N.C. 349; I.n re Wil l  of Nargrove, 206 N.C. 310; I n  re Wi l l  of 
Restler, 227 N.C. 217; I n  re Wil l  of York ,  231 N.C. 71; I n  re Will of 
Tatum, 233 N.C. 728; 8. v. Kimmer, 234 N.C. 449. 

IIARVEP WILLIAMS v. KINSTON MANUFACTURING COMPANY. 

(Filcd 20 March, 1918.) 

Railroads-Lugging Roads-Comparative Negligence-Statutes - Dam- 
ages. 
.4 logging road operated by steam, hut for the exclusive purpose of 

transporting logs, etc., over the company's own tracks on its own cars, 
for the furtherance of i ts  own bnsiness, to a n  independent common ear- 
rier, by rail, which receives the logs and independently transports them, 
is in no sense a common carrier by railroad within the meaning of the 
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-- 

WILLIAMS v. MANUFACTUHING Co. 
-- - 

"act relating to the liability of commm carriers by railroad to their em- 
ployees" (ch. 6, L a w s  1913), and the doctrine of comparative negligence 
in  awarding damages does not a1)ply. Vcrnp7~i l l  u. Lwnbcv Go., 141 N.C., 
498, cited and distinguished. 

CIVIL ACTION, tried before Xtacy, J., at, November Term, 1917, of 
LENOIR, upon these issues: 

1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint? ,4nswer: "Yes." 

2. If so, did the plaintiff, by his own negligence, contributc to his 
injury, as alleged in the answer? Answer: "Yes." 

3. What damages, if any, is Che plaintiff entitlcd t o  recover of de- 
fendant? Answer: "$100." 

From the judgmcnt rendered defendant appealed. 

G. V .  Cowper and J. L. Hamme for defendant. 
No counsel for plaintiff. 

BROWN, J. The plaintiff was injured while working on a logging 
railroad of the defendant while the logging train was shifting cars from 
its own tracks to its own siding, to the end that  the Kinston Carolina 
Railroad and Lumber Company might haul the cars to  Kinston. These 
two companies have no connection with each other. By a special con- 
tract, the Kinston Carolina Railroad and Lumber Company hauls the 

logs of the Kinston Manufacturing Company over its own in- 
(227) dependent road and with its own cmployees from the point 

where they are left by the defendant's logging train t o  Kinston. 
The only assignment of error relates to  a charge of the court and t o  

the refusal of the court to render judgrncnt for the defendant upon the 
issues as found by the jury. The court charged that  regardless of Iiom 
they answered the second issue, that  is, whether "Ycs" or "No," they 
would proceed to consider the third issue, for that  the court charged 
the jury that  the provisions of chapter 6, Laws 1913, were applicable 
to  thc case, and that while the defendant could set up contributory 
negligence against the plaintiff, as alleged in its answer, such con- 
tributory negligence would not defeat plaintiff's right to recover dam- 
ages, provided the first issue was answered "Yes," but that  such dam- 
ages would be diminished by the jury in proportion to  the amount of 
negligence attributable to  the plaintiff. 

The only question presented is as to  whether chapter 6, Laws 1913, 
applies t o  a purely logging road. This chapter is entitled "An act re- 
lating t o  the liability of common carriers by railroad t o  their em- 
ployee~ in certain cases." Section 2 of the act provides that "in all ac- 
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tions hereafter brought against any such common carrier by railroad 
t o  recover damages for personal injury, etc., the fact that  the em- 
ployee may have been guilty of contributory negligence shall not bar 
a recovery, but the damages shall be diminished by the jury in pro- 
portion t o  the amount of negligence attributable t o  such employee." 

This statutc differs very materially from section 26413 of the Revisal. 
The latter applies "to any servant or employee of any railroad com- 
pany." I n  Hemphill v. Lumber Co., 141 N.C. 487, this statute is held 
to  apply to a logging road upon the ground that  i t  is a railroad and that 
its employees cngaged in its operation are cxposed to the same dangers 
and risks as all railroad companies, whether operating as common car- 
riers or in the conduct of a purely private business. 

I n  the opinion the Chief Justice says: "Every railroad corporation 
owning or operating a railroad in this State embraced a logging road, 
that  though i t  is not a common carrier of freight and passengers, its 
employee engaged in the operation of its trains arc cxposed t o  the same 
dangers and risks . . . and that the wider signification of the word 
'railroad,' mcaning any road operated by stcam or electricity on rails 
was intended by the LegisIature. 

"Both railways and logging roads are railroads, i. e., roads whose 
operations are conducted by the use of the rails, and come within the 
general term 'railroads.' " 

The difference between that statute and the act of 1913 is very 
marked. The former applies to all railroads, while the latter applies 
only to  a common carrier by railroad. A common carrier is one 
who, by virtue of his calling, undertakes for compensation to (228) 
transfer personal property from one place to  another for all 
persons as choose to employ him. Second Words and Phrases, p. 1313. 

The distinguishing feature of a common carrier is that  he holds him- 
self out as ready t o  engage in the transportation of goods for hire as a 
business. A common carrier by railroad, operating under charter, js 
affectcd with a public use, and is to  a certain extent under the control 
of governmental authorities. 

All the evidencc shows that  the defendant is what is commonly called 
a logging raiIroad, wllicli is held to be a private road constructcd for 
the convenience and accommodation of lun~bern~en. Tompkins v. 
Gardner Co., 69 Mich. 58. 

The defendant does not hold itself out to  the public as a carrier of 
anything, either of freight, or passengers, but was constructed and is 
operated solely as an aid to  the manufacturing business of the defend- 
ant. We think his Honor erred in his instructions to  the jury. Upon 
the issues as found by the jury the defendant is entitled to judgment. 

Error. 
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Cited: Moore v. Iron Works, 183 N.C. 439; S. v. Lumber Co., 186 
N.C. 126; Corporation Conzrnission ex re1 Granite Co. v. R. R., 187 
N.C. 430; Stewart v. Lumber Co., 193 N.C. 140; Moore v. Rawls, 196 
N.C. 128; Cashatt v. Seed Co., 202 N.C. 384; Gurganus v. Manufactur- 
ing Co., 204 N.C. 529. 

(Filed 20 March, 1918.) 

1. Trusts-Partnership-Misappropriation of Funds-Evidence - Prima 
Facie Case-Burden of Proof. 

A member of a partnership is  presumed to have peculiar knowledge of 
the dealings of his firm, and upon the findings of the jury by the greater 
weight of the evidence that  the defendant firm received goods a s  the plain- 
tiff's agent in trust to hold the proceeds of resale to the payment of his 
debt, and that other of the firm's debts had been paid therewith, a prima 
facie case is made, and the burden of proof by the greater weight of the 
evidence is shifted to one of the firm claiming that this was done with- 
out knowledge or consent, to show it. 

2. Arrest and  Bail-Trusts. 
Arrest and bail will lie for a wrongful conversion of trust funds. 

3. Appeal and  Error-Tmst Funds-Misappropriation-Verdict. 
As to whether i t  is material for a member of the firm to have knowl- 

edge of a wrongful conversion by the other of property held in trust by 
the firm, Quaere? But the question does not arise on appeal when it has 
been established on the trial that the defendant did willfully and know- 
ingly misappropriate the trust property, etc. 

CIVIL ACTION, tried before Stacy, J, a t  August Term, 1917 of DUPLIN, 
upon these issues: 

(229) 1. What amount, if any, have the defendants paid on notes 
sued upon? Answer : "$679.45." 

2. Did said R. B. Southerland knowingly and willfully misappro- 
piate and misapply $3563.57 worth, or any amount of said Cooper 
Guano Company's goods to his own use, or to the use of Wallace 
Southerland Company, by taking same to pay rent due M. McD. 
Williams? If so, what amount? Answer: "Yes, $563.57." 

3. Did R. B. Southerland knowingly and willfully misappropriate 
and misapply and convert to his own use, or to the use of Wallace 
Southerland Company $76 worth, or any amount, of Cooper Guano 
Company's goods by using same in settling debts due by firm of Wal- 
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lace Southerland Company to T. W. Smith? If so, what amount? 
Answer : "$76." 

4. Did R. B. Southerland knowingly and willfully misappropriate, 
misapply and convert to his own use, or to the use of Wallace-South- 
erland Company $30 worth, or any amount, of Cooper Guano Com- 
pany's goods by using same to settle debt due by the firm of Wallace 
Southerland Company to C. T.  Southerland? If so, what amount? 
Answer : "Yes, $30." 

Judgment of nonsuit was rendered against defendant Effie Souther- 
land. Judgment was rendered against defendant R. B. Southerland for 
$597.77, with interest from 1 May 1912. The judgment contained the 
following adjudication: 

"It is now, on motion of plaintiff's counsel, considered and adjudged 
upon the complaint and the answer end the findings of fact by the 
referee and the verdict of the jury all being considered by the court, 
that  the said defendant R. B. Southerland wrongfuIly, knowingly, and 
willfully misappropriated, misapplied and converted to  his own use 
the amounts hcreinbefore set out. 

"And i t  further appearing to  the satisfaction of the court that the 
facts stated in the complaint necessarily import liability to arrest, and 
that  the cause of action stated in the complaint and the cause of arrest 
are identical." 

Defendant appealed. 

Gavin  and Wallace for plaintiff.  
Stevens and Bensley for defendant. 

BROWN, J. The facts are that the defendant is the surviving part- 
ner of Wallace Southerland & Co., a firm doing business a t  Faison, 
N. 6. Wallace Southerland died in August, 3912. Early in 1912 plain- 
tiff entered into a contract with said firm for the sale of fertilizer. A 
paperwriting was executed by which said firm bccame the agents of 
plaintiff. Undcr that contract plaintiff shipped to the firm a large 
quantity of fertilizers. The contract contained this provision: 

"And it is further agreed that all fertilizers shipped to you, (230) 
as well as all notes, accounts, cash, and other procceds from the 
sale of said fertilizers, which may a t  any time be in your possession, or 
in the possession of any rcprcsentative, are our property, to be held 
by you as our agcnt in trust for the payment of your obligations t o  us." 

A settlement was had on 1 May 1912, and the firm gave its notes to 
plaintiff as evidence of balance due. The firm turned over to plain- 
tiff the accounts for fertilizer sold Williams, Smith, and C. T. Southcr- 
land. It afterwards was ascertained that these accounts were not ow- 
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Gnnlvo Co. v. S~WTIIERLAND. 

ing by the parties, that the firm owed said parties and had used plain- 
tiff's fertilizer in paying them, as was found by the jury. 

Although the two unpaid notes are set out in the complaint as evi- 
dence of the balance due plaintiff, the action is substantially one for 
the wrongful conversion of the propcrty of plaintiff as the complaint 
contains all the averments appropriate in such action. 

In  his argument in this Court counsel for defendant stated that the 
only point before us related to the sufficiency of the evidence as to the 
knowledge of such misappropriation by this defendant, it being con- 
tended that  the illegal use of the fertilizer in applying i t  to debts of 
the partnership was the act of Wallace Southerland, thc deceased co- 
partner. 

The point is practically prcscnted by exception to thc following in- 
struction to  the jury: 

"If you find as a fact that there was a misappropriation, and that i t  
was due willfully and knowingly by one partncr, then the law pre- 
sumes that the other partner knew it, and casts upon that other part- 
ner the burden of going forward and showing to the ,jury by the great- 
er weight of the evidence that he did not know it. The burden, how- 
ever, rests with the plaintiff to satisfy you, and that by the greater 
weight of the evidence, that there was a misappropriation of its prop- 
erty, and that  the party who misappropriated i t  did i t  willfully and 
knowingly, and if you find those facts from this evidence, and you are 
satisfied by its greater weight, the law steps in and helps the plaintiff 
by saying the other partner is presumed to know it, then the other 
man, in order to exculpate himself, must come forward and show to 
your satisfaction that he did not know about it. It is a question for you 
under this evidence whether or not R. B. Southcrland knowingly and 
willfully misappropriated any part of the funds used in paying the 
rent to M. McD. Williams, if you find any was misappropriated in 
that way." 

In  discussing this exccption, it must be remembered that this is not 
an indictment for embezzlement, whcre the burden of proof is upon 
the State to satisfy the jury beyond a reasonable doubt of defendant's 

guilt, but that it is a civil action for damages for a breach of 
(231) trust, where the intent of the defendant is immaterial. Gassler v. 

Wood, 120 N.C. 69; Grocery Co. v. Davis, 132 N.C. 98. 
That  the contract cntered into between defendant and plaintiff 

created the defendant a trustee and agent for plaintiff and subject 
to the ancillary proceeding of arrest and bail for a wrongful conversion 
of the trust property has also been decided. Boykin v. Maddry, 114 
N.C. 101; Powers v. Davenport, 101 N.C. 286; Gtuano Co. v. Bryan, 
118 N.C. 576. 
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When the daintiff offered evidence cstablishin~ the written contract 
u 

and that the fertilizers were delivered to dcfendant's firm in pursuancc 
of the same, and that thc defendant's firm had, upon demand, failed 
to account for the fertilizer, but had appropriated a part of i t  to the 
payment of thc firm's debts, a prima facie case was made out and the 
burden of proof shiftcd to the defendant to satisfy the jury that his 
firm had accounted fully for the fertilizer, or if i t  had been applied to 
the payment of the firm's debts that it was done without his knowledge 
or consent. 

This latter fact is not within the knowledge of plaintiff and is not 
well susceptible of proof by it, hut is peculiarly within the knowledge 
of the defendant. AS a partner in the business, he is presumed to have 
an intimate knowlcdge of the firm's business. He is presumcd to know 
what property, if any, the firm holds in trust or as agent [or another, 
and what disposition is made of it. Also, what debts the firm owes and 
how they were paid. 

If the firm's debts are discharged by using trust funds or other trust 
property in their paymcnt, the law presumes that each partner is cogni- 
zant of i t  and if one seeks exoneration and denies complicity, the 
burdcn is on such partner to cxculpate himself. We arc of opinion that 
the charge of the court was free from error. 

This is practically an action in tort, and i t  has been held that when- 
ever a firm is answerable for the tort of any member, the liability of 
the partners is joint and scveral and therefore not dependcnt upon per- 
sonal complicity. 30 Cyc. 535. If that be so, then i t  would be imma- 
terial whether this defendant had knowlcdge of the wrongful con- 
version of the trust propcrty by his copartner or not. But as the jury 
have found that defendant did willfully and knowingly misappropriate 
the trust property, the point does not arise and we will not decide it. 

No error. 

Cited: Manufacturing Co. v. McQueen, 189 N.C. 314; Fertilizer Co. 
v. Hardee, 211 N.C. 656. 
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J. H. SIMMONS ET AL V. GOLDSBORO LCMBER COMPANY, W. A. 
WI31SBTT ET AL. 

(Filed 20 March, 1918.) 

Instructions-Deeds and Conveyances-Title-Adverse Possession, 
I n  a n  action to recover land where there is evidence that defendant 

had been in adverse possession under color of title for a sufficient time 
and the jury has so found under proper instructions from the court, i t  
is not error by the judge to treat as  invalid a deed with which the defend- 
an t  has not connected his paper title. 

APPEAL by plaintiffs from Stacy, J., a t  April Term, 1917 of JONES. 

W .  D. McIuer and R. A. h h n  for plaintiffs. 
A. D. Ward, Thomas D. Warren, J .  K .  Warren, and A. D. MacLean 

for defendants. 

CLARK, C.J. The complaint alleges title to seven adjoining tracts of 
land, numbered from 1 to 7. The plaintiffs claim under Thomas Hall 
and attempted to deraign title by introducing certain grants to Kedar 
Knight and deeds to Thomas Hall and also some of the deeds in Wim- 
satt's title to prove the common source. The plaintiff White testified 
that he was one of the heirs of Thomas Hall, had lived in Jones Coun- 
t y  all of his life and that so far as he knew none of the heirs of Hall 
had ever had possession of the land, or paid taxes on it, or asserted any 
other right to it, in consequence of which he and his associate Simmons 
had obtained a deed from the other heirs in 1913 for $50, although the 
land was worth a t  least a hundred times that sum. All the evidence 
corroborated these particulars. 

No question of boundary is involved and the correct location of each 
tract by the court surveyor as shown on his maps is admitted. There 
are seven tracts shown on the map, numbered 1 to 7, inclusive, but ad- 
joining No. 3 is a triangle of 30 acres a t  its southwest corner which is 
separated from No. 3, thus making eight tracts in all. These tracts 
may be grouped in two, according to their source of title, i. e., tracts 1, 
2, the triangle to 3, 5, 6, and 7 are known as the "Williamson" or 
"Whitford" land, and tracts 4 and 3 (except the 30-acre triangle ad- 
joining No. 3) as the ('Fay" land. 

As to the above tracts known as the Williamson or Whitford land, 
the defendants' record of title is based on a deed from Brown to Wil- 
liamson in 1853, and descent from Williamson to his two daughters 
who married John N. and Hardy Whitford, the division between Hardy 
Whitford and the children of John N. in which this land was allotted 
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to them and his widow, who in 1893 conveyed to Smith and 
Moore, who in 1902 conveyed the same to defendant Wimsatt. (233) 
As to tract 4, tlie dcfcndants' record of title is based on deeds 
from Hatch, Sheriff, under execution against John Simnions to  Stanley 
in 1824, Stanley to  Jarman in 1825, .Jarman to Frees in 1826, which 
tract was conveyed by Clerk and Master in Equity to  Foscue in 1860, 
Foscuc to E'oy in 1862, who vonvcycd to Wimsatt in 1902. 

Tract No. 3, except the triangular piece, was devised to John Foy in 
1503 and passed by a succession of lnesne coliveyances to  the defend- 
ant Wimsatt in 1903. The above chains of title are set out. in the 
record, and so far as they fall short of a perfect paper title, the dc- 
fendants rely upon color and possession, of which the proof is sufficient 
and conclusive, and the court would have bcen warranted in instruct- 
ing the jury to find for the defendants. The only doubt as t o  sufficiency 
of possession is as to Tract No. 1, and there trees were worked for 
turpentine. However, tlie issue, "Are plaintjffs the owners of any part 
of the land described in the complaint, and if so, what part?" was 
submitted under instructions presenting fully and fairly every phase of 
the evidence to the jury, who returned their verdict in favor of the 
defendants. 

Upon examination of the exceptions, we find nothing requiring dis- 
cussion except i t  may be exceptions 17 and 27, to the court's refusal to  
charge, "The deed of Lcmuel Hatch, Sheriff, to  John Simmons, dated 
2 January 1820, is void on its face." The plaintiffs claim that  this 
deed purports to be made by authority of a fieri facias bearing test 
second Monday in Scptemhcr, 1819, and returnable to  the next term 
on second Monday in Dccember, while the deed recites that  the sale 
was made 31 December, which was more than six days after the sec- 
ond Monday in December and therefore after the adjournment of that  
term. 

The defendants, liowcver, do not connect themselves with this deed, 
and i t  is immaterial whether i t  be color of title or not. The court did 
not refer to  this deed in its charge, but treated it  as invalid by in- 
structing the jury that  they should find that  the plaintiffs were the 
owners of the land unless dcfcndants established title by color and pos- 
session. The jury so found, and that  necessarily disposes of exceptions 
17 and 27. 

After examination in detail of all the assignments of error, we find 
nothing of which the plaintiffs can complain. There has been, as found 
by the jury under a very careful and full instruction from the court, 
possession by the defendants of each of the tracts under color of title 
for more than the statutory period. 

No error. 
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(Filed 27 March, 1918.) 

1 .  Mortgages-Titlc-Trusts. 

A mortgage of lands coiivrys to the mortgagee the legal title, in trust 
for the security of his debt. 

A mortgagee of lands, or his assignee, after default by the mortgagor, is 
eutitled to thc possession, but accountable to the latter for  the rents and 
profits thereof. 

Where the plaintiff claims title to land by deed and niesnc conveyances 
from the original owner, and the defendants, in possession, claim under 
a prior mortgagee mad? by him and mesne conveyances, the burden is on 
the plaintiff's, in this action of ejectment, to show they had in some way 
acquired the title and the right of possession, a s  the mortgagees had taken 
possession after default in  payment of the mortgage debt. As to whether 
the bar  of the statute, Revisal, see. 390, applies, the action not being one 
to redeem, Qicuef-c2 

4. Same-Limitation of Actions-Adverse Possession-Burden of Proof 
-Trials-Inst ructions. 

Where those claiming the right to possession of lands under a deed and 
rnesne conveyances from the original owner rely upon adverse possession 
under color of title, a s  against those claiming possession under his prior 
mortgage and nlesne conveyanres, after default, a charge that  the plaintiff 
would he entitled to rwoler  should the jury find he  had been in adverse 
lmssession of the land for seven years from the date of t h e  deed, is not 
to his prejudice under the evidence in this case. The possession of the 
mortgagor is not adverse to the mortgagee. Parkcr v. Banks, 79 N.C. 
480, reviewed. 

5. Appeal aud Error-Evidcncc-Rarn~lcss Error. 
The exclusion of immatcrial evidence upon the trial, which could not 

have changed the result, is not reversible error on appeal. 

6. E2jectnlent-BIortgages-Title-Coristructive Posscssion. 
Whrre the lofrus i x  q u o  is not in  the actual possession of any one, i t  is 

i11 the constructive plossession of one having the legal title to the lands, 
and thic, is sufficieut in ejechueut for a recovery against one who has no 
superior title. 

CIVIL ACTION, tricd beforc, Bond, J., and a jury a t  April Term, 1917 
of NEW HANOVER. Plaintiffs appealed. 

C. D. Weeks and George II. Howell for plaintiffs. 
W .  P. Gafford and W .  P. Mangum Turner for defendants. 
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WALKER, 5. The action was brought for the rccovery of land. (235) 
The plaintiffs claimcd title under Isaac Spicer, by a dced from 
his widow and heirs a t  law, dated 15 December 1890, and mesne con- 
veyances to them, he having died after the ycar 1875. Defendants 
claimed from Isaac Spicer undcr a mortgage made by him to John 
C. Millis 15 February 1875, and duly probated and registered 4 April 
1881, and mesne conveyances to them. There was evidence that  John 
C. Millis took possession of the premises after dcfault in payment of 
the debt, and he and those claiming undcr him remained in possession 
for some years; and also evidence Ghat defendants entered into pos- 
session under the deed from the widow and heirs, and held the pos- 
session for several years. We deem it  unnecessary t o  recite the evi- 
dence in the view we take of the case. It is familiar learning that, a t  
least, after default of the mortgagor in paying thc debt sccured by 
the rnortgagc, the mortgagee is entitled to the possession and is ac- 
countable to  the mortgagor for rcnts and profits; and, nothing else 
appearing, the mortgagce, or his assignce, who has the same right, is 
entitled to  recover upon the mere strength of the legal titlc so held by 
him. Wittlcowski v. Watkins, 84 N.C. 457. 

The doctrine is thus stated in 27 Cyc. 1234: "By the striot doctrine 
of thc common law, a mortgage is entitled to  the immediate possession 
of the mortgaged premises, in the character of the legal owner, and 
therefore, unless his right in this respect is waivcd or controlled by 
stipulation in the mortgage, he may, even beforc breach of condition, 
maintain cjectment and oust the mortgagor. But  according to the 
modern equitable doctrinc, which regards the mortgage as nothing 
morc thanAa lien or security, the mort&gor is entitled to rcmain in the 
possession and enjoyment of thc estate a t  least until breach of con- 
dition, cven without thc clause now commonly inserted in mortgages 
securing this right to  him." 

We have adoptcd the common-law rule, that  a mortgage carries the 
legal title to  the mortgagce, which he holds in trust for the security of 
his debt. A mortgage of land is not a mere pledge or chattel security. 
It was said in Williams v. Teachey, 85 N.C. 404: "In many of the 
States the strict legal relations of thc parties resulting from the making 
of a rnortgagc have bcen changed, 'for the most part by statute,' re- 
marks a recent author, 'so that  a mortgage is regarded as a mere 
plcdge, and t,he rights and remedies under i t  arc wholly equitable, so 
that  a second system has grown out of the first.' 1 Jones Mortg., scc. 17. 
It is held that, the mortgage though conveying land, passes but a chattel 
interest incidental to  and partaking of the nature of the debt intended 
t o  be protected, and hence upon the deat,h of the rnortgagec i t  may be 
assigned by his personal representative. Ib., 796. Such is not the law 
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in this State, and the distinction is maintained between the legal 
(236) estate in the mortgagce and the equitable estate in the mart,- 

gagor, created by the execution of the mortgage deed, while 
the latter is subject to dower and to sale under execution," citing 
Hemphill v. Ross, 66 N.C. 477; Ellis v. Hussey, ib., 501; Isler v. 
Koonce, 81 N.C. 378. See, also, Dameron v. Eskridge, 104 N.C., at p. 
625. As the niortgagee of land has the legal title, he is entitled t o  the 
possession. Parker v. Banks, 79 N.C. 480. 

It follows that, in this case, the defendants were entitled t o  recover, 
unless the plaintiffs could show that  in some way they had acquired the 
title and right to the possession. Thc burden of establishing their right 
t o  a recovery was upon them, as plaintiffs, a t  the outset, and when the 
facts as to the conveyances appeared, or were admitted, as here, i t  of 
course remained with them. They contend that, they have acquired the 
title as against thc mortgagee and his assignees, the defendants, by the  
lapse of time, but if that can be set up in this action (it not being an 
action to  redeem), under Revisal, scc. 390, susecs. 3 and 4, i t  does not 
appear wliether or not the dcbt was paid, or if paid, at what time; and 
besides, the mortgagee or his assigns were in possession. But they 
further contend that about 1890 they acquired a t  least color of title by 
the deed from the widow to her assignor, James Cowan, and from him 
by nlesne conveyances executed in 1893 and 1894 to herself. She testi- 
fied that  her former husband, Jamcs Cowan, and herself were in posses- 
sion of the property, the lot being 200 feet wide, from 1891 until she 
sold a part of i t  to  Mr. B. It. King, 1321/2 feet of the lot at  the corner, 
and she then kcpt the remainder, or 67% feet a t  the westcrn end her- 
self, and continucd in possession of it, except that  C. E. Goodwin, in 
1894, entered upon it, as she was told, and built a house or houses 
there. That  shc was absent from Wilmington, where the lot is situated, 
for two or threc years about the timc that  Goodwin built the houst. 
upon it, and upon her rvturn she discovercd that Coodwin had built 
houses therc and rented them, and afterwards in 1907 and 3908 she 
con~menced this suit. 

Thc court charged that  if the plaintiff had continued in adverse pos- 
session of the land for seven years from the date of the dccd, which she 
claimed to be color of titlc, she would be entitled to  recover, and they 
would answer in lier favor, that  she is the owner of the land described 
in the cornplaint and entitled to the possession thereof, i t  being admit- 
ted that the titlc to the land is out of the State. This instruction was in 
plaintiff's favor, and all, and pcrhaps more, than she had any right to  
cxpect from the court, and the jury found against her. The assign- 
rncnts of error cannot be sustained. 
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First assignment: Thc testimony of Lucy Faircs, which was (237) 
excluded, was not material in the vicv we takc of the case; and 
if i t  was, i t  could not have changcd the result. 

Second assignment: Wc have not regarded the allcged possession of 
J. C. Millis, the mortgagee, as material, but have considered him as 
holding the legal tillc in trust for thc plaintiffs, who are the assignees 
of the equity of redemption (Dickerson v .  Simmons, 141 N.C. 325), 
and the trust as still opcn. But notwithstanding this contention, which 
we have favored, the inortgsgcc had the legal title, though in trust, 
and was entitled to thc possession, and was constructively in possession, 
if there was no actual posscssion by any one (Cahoon u. Simmons, 
29 N.C. 189; Drake v. Howell, 133 N.C. 163, 165, 1661, and the legal 
title and constructive possession is sufficient for a rccovery in eject- 
ment against one who enters not having a better title. We will prcsent- 
ly refer more fully to t,his principle as applied to  the trust relation of 
mortgagee and mortgagor. 

Third assignment: As we have already said, the mortgagee has been 
regardcd as holding in trust for the mortgagor, but that  does not alter 
his right t o  the possession of the land, as against the mortgagor, unless 
the latter has, by some special circumstance, shown his superior right 
to  the same, which has not been done here. 

Fourth assignment: This was a correct instruction, for, as we have 
intimated, i t  only states that, nothing else appearing, plaintiffs hold 
the equity of redemption by conveyance from the mortgagor and 
mesne conveyances to  her, and defendants hold the legal title of the 
mortgage by deed from him and incsne conveyances to  them, the latter 
have the better titlc and right to the possession, unless the plaintiffs 
have in some way shown a better title, which she has not done. The 
jury have even decided that  she had no sufficient advcrsc posscssion, if 
any a t  all; and we arc of the opinion that,  upon her own showing, she 
did not have such adverse possession for the length of time required to  
ripen her title, even if she had color of title. 

The fifth, sixth, seventh, cighth, and ninth assignments of error are 
fully covered by what we have already said. The jury have found cor- 
rectly, as we arc of the opinion that  plainliff's possession mas not ad- 
verse under Parker v. Banks, supra; and if not advcrsc, what the judge 
said about the neccssity of defendants having adverse possession to  
restore the title to  themselves was immaterial as they had not lost the 
title by any adverse possession, and, therefore, they necd not acquire 
what they had not lost. The plaintiffs being assignees of the mortgagor, 
their possession could not be considercd as adverse to  the defcnd- 
ants, who were assignees of the rnortgagce. PIaintiffs have, in this 
case, claimed that  the possession of the mortgagee, or his assignee?, 



254 IN THE SUPRElME COURT. 

(238) could not be advcrse to her as they held in trust for her, and 
formerly for her assignors. And the convcrse, therefore, is equal- 

ly true, that  the mortgagor in possession holds under the mortgagee 
and not against him, unless some break in the trust relation, as, for 
instance, a hostile possession or repudiation of the trust is previously 
shown. Mcre possessjon is not sufficient for this purpose. 

The Court said in Parker v. Banks, 79 N.C., a t  p. 483: "The mort- 
gagor in possession sold and conveycd to his tenant, also in possession, 
the mortgage having been duly rcgistered prior to  the sale by the mort- 
gagor. It is insisted that the purchaser having continued in possession 
for scven years aftcr his purchase before the beginning of this action is 
protccted by the statute of limitations against this action by the as- 
signce of the mortgagee. It is well settled tha t  the mortgagor is the 
tenant of the mortgagee, and therefore that  his possession is not hostile 
or adverse to the mortgagee; nor can the mortgagor make any lease or 
contract respecting the mortgaged premises effectual to bind the rnort- 
gagce or prejudicial to his title; neither can the assignee of the mort- 
gagor hold possession adverse to the mortgagee unless the assignee has 
taken a conveyance without notice. But where a bona fide purchaser 
from the n~ortgagor entered without notice of the mortgage (which was 
not registered till after the commencement of the ejectment suit), and 
he and those claiming under him liad been in the continual possession 
of the premises claiming under color of title for more than the time 
limited by statute, i t  was held in this State sufficient to bar the mort- 
gagee or any claiming under him. Baker v. Evans, 4 N.C. 417. And such 
is the general doctrine. Perkins v. Pitts, 11 Mass. 125; Newman 11. 

Chapman, 2 Rand. (Va.), 93; Angel on Limitations, 554; Wellborn v. 
Finley, 52 N.C. 228. Apply these principles to our case: It was virtual- 
ly decided in Flewzing v. Burgin, 37 N.C. 584, that  a registered mort- 
gage is notice to a subsequent purchaser from the mortgagor. This de- 
cision has been approved and affirmed in Leggett v .  R~ullork, 44 N.C. 
283, and in McLennan v. McT,eod, 70 N.C. 364, and such being the 
obvious policy and purpose of our registration laws, as well as the con- 
venience and good sense of the thing, i t  may now be considered as set- 
tled in this State, that  the purchaser from the mortgagor, or the mort- 
gagee, after a rnortgage duly registered, is a purchaser with notice. 
tidams Eq., 152; 2 Kent 172. Thc intestate of the defendant, then, 
purc21ased with notice of the mortgage and took only such title as the 
lnortgagor liad, and subject to all the stipulations contained in the 
mortgage deed. I-Ie simply took the place of the mortgagor and as the 
mortgagor cannot claim adversely to the mortgagee, neither can his 
assignee with notice. The right of the purchaser can in no case go 
lleyond his own title, and whatever appears in the registered mort- 
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gage is as much an integral part of his title as  if i t  had been in- (239) 
sa ted  in his deed from the mortgagor. Such notice thercfore is 
of the most conclusive nature and is unsusceptible of being rebutted or 
explained away. 2 White & Tudor Eq. Cases, 21 LeNeve & LeNeve, 
and notes." 

So far, Justice Bynum has shown what the relation of mortgagor and 
mortgagee is, and how i t  is affected by either of them having pos- 
session of the land. He then practically applies the principle in these 
words: "The defendant acquired by the purchase only that which the 
mortgagor could rightfully convey, to wit, the equity of redemption in 
the land; and nothing short of the payment and discharge of the mort- 
gage debt will change his relations with the mortgagee. Adams Eq., 
140. It follows that the deed from Pool to Ranks, a purchaser with 
notice, conveyed the equity of redemption only, and that such title is 
not that colorable title, a possession undcr which for scven years will 
bar the martgagee's right of action. Thc only limitation upon the mort- 
gagec's right of action in this case is contained in C. C. P., sec. 31 (3) ,  
which prescribes that where the mortgagor has been in possession, the 
action for foreclosure or salc shall be brought by the mortgagee within 
ten years after forfeiture of the mortgage, or after the power of sale 
became absolute, or within ten years after the last payment on the 
debt. Such timc has not elapsed in this case. 

"Take another view of this action: Evcn assuming that Pool's deed 
to Banks was a colorable title, i t  has been long settled that the pos- 
session under it, to bar an action under the statute, must be an ad- 
verse possession. The constructive possession was in the mortgagee, 
and that continued until an advcrse possession commenced, and tha,t 
advcrse possession must have continued seven years before the right 
of possession of the first grantee could be lost. Slade v. Smith, 2 N.C. 
248. But the law never presumes a wrong; hence he who allcges an ad- 
vcrsc possession against the better title must show i t  as well as allege 
it." 

Tk would seem that this statement of the law answers conclusively 
the plaintiffs' objections. The charge of the judge, instead of being ad- 
verse to the plaintiff, went to the extreme verge of the law, if not be- 
yond, in their favor, and they have no ground of complaint. This is not 
an action to rcdeem from the rnortgagce, but a straight action of eject- 
ment, with no equitable element pleaded. The statute of limitations is 
not, therefore, really involved (Cone v. Hyatt, 132 N.C. 810) ; and if 
i t  were, there has becn no evidence to show that i t  applies beneficially 
to the plaintiffs. There is no proof here of actual payment of the in- 
debtedness secured by the mortgage, and the fact is, so far as appears, 
that the trust relation is still open, and, therefore, Parker v. Banks, 
supra, applies. 



256 I N  THE SUPREME COURT. [I75 

(240) The case has been tried on its merits, with proper instructions 
to the jury, so far as the plaintiffs are concerned, and their ex- 

ceptions therefore were not well taken, and must be overruled. 
No error. 

C'ited: Bank v. Wysong & Miles Co., 177 N.C. 292; Xtevens v .  Turl- 
ington, 186 N.C. 194,195; Crews v. Crews, 192 N.C. 682; Bank v.  Lum- 
ber Co., 193 N.C. 760; Montague v. Thorpe, 196 N.C. 164; Alexander 
v .  Bank, 201 N.C. 452; Bank v. Jones, 211 N.C. 318, 319; Mills v. 
Building & Loan Association 216 N.C. 667, 668; Ownbey v. Parkway 
Properties Co., 222 N.C. 56; Cleve v. Adams, 222 N.C. 214; Anderson 
v. Moore, 233 N.C. 301. 

MARY IDA SWAIN ET AL. v. DAVIS CLEMMONS ET AL. 

(Filed 27 March, 1918.) 

A defendant in an action concerning land should enter a disclaimer if 
he does not claim the land in controversy, or does not intend to litigate 
with the plaintiff, in order to escape the payment of costs. 

2. Costs-Lands-Title-Past Recovery-Admissions on  Trial. 
Where the pleadings raise the issue of title or right of possession of the 

parties, and the plaintiff recovers a part  of the land, he is entitled to his 
cost of the defendant; and this applies to  the  adjudication of the question 
of title alone (Revisal, see. 1264) ; and where the plaintiff has been re- 
quired to introduce evidence of his title to the whole of the locus in quo, 
and then defendant consents that  the court charge the jury to find for the 
plaintiff if they believe the evidence a s  to a certain part, and the issue is 
found for the defendants a s  to the remaining land, the costs of the action 
a r e  properly awarded against the defendant. 

1 ALLEN J., dissents. 

CIVIL ACTION, tried before Bond, J., and a jury, at  Spring Term, 1918, 
of BRUNSWICK. 

This is an action for the recovery of land, and was before us a t  a 
former term, being reported in 172 N.C. 277, where the facts will be 
found, together with an explanation of the controversy. 

The plaintiffs alleged in their complaint that they were owners of 
the Burns tract (described by metes and bounds) and entitled to the 
possession thereof. This was denied in the answer. Plaintiffs then al- 
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leged, in the second section, that defendants were in possession of :I 

part of the said land known as tlre "Island Tract." This also was de- 
nied by defendants. The court, without objection, as appears from this 
record, submitted the following issues to thc jury, which, with thc 
answers of the jury thereto, are as follows: 

1. Arc the plaintiffs owners and cntitled to the possession of the 
tract of land described in the con~plaint known as the Burns Tract? 
Answer: "Yes." 

2. Is the island in controversy, shown on the map between North 
Run and South Run, a part of said Burns Tract described in the com- 
plaint? Aasmcr : "No." 

3. If said island is not a part of the Burns Tract described in (241 ) 
tlic complaint, have plaintiffs acquired title to said island by 
adverse possession? Answer: "No." 

4. Did defendants authorize the removal of timber from said islantd 
by the Wacarnaw Shingle Company? Answer: "Yes." 

5. What damages, if any, are plaintiffs entitled to recover of defend- 
ants? Answer: "Not, any." 

And thereupon the court entered the following judgment: 
"This cause coning on to be heard before Bond, judge presiding, and 

a jury, and i t  appearing that after the plaintiffs had introduced a num- 
ber of witnesses tending to show possession under color of title for inorc 
than twenty-om years of thc land described in the complaint, outside 
the piece called the island, the defendants then admitted to tlie court 
that they had no objection to thc court charging the jury that if they 
believed thc evidence in the case thcy should answer thc first issue 
'Yes,' which invoIved the title to all the land in controversy except 
the island, but which said issue did not include any part of the island, 
which was done, and t h ~  cause proceeded thereafter to its conclusion, 
the verdict being returned as appears of record. The court being of 
tlie opinion, considering the state of the pleadings and the time the 
admission was made, that as the result of the verdict the plaintiff 
would be entitled to a judgment that they recover the costs of this 
action. Upon consideration thereof, the court adjudged that thc plain- 
tiffs, Mrs. Ida Swain and others, according to their respective in- 
terests, together own in fee simple the tract of land described in the 
complaint, lmown as the Burns Tract, shown on the map used on 
trial of this case, a copy of which is to be attached to and filed as a 
part of this judgment. 

((I t  is further adjudged that the plaintiffs own no interest in any of 
the lands called thc island, being bounded by thc North Run on one 
side and by the South Run on the other, and located in the northeast- 
wardly part of the said plot; the northeastwardly boundary of the 
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lands which is adjudged to bc the property of the plaintiffs is the 
southern one of the two runs, one marked on map North Run and the 
other marked the South Run. 

"It is further adjudged that tlie plaintiffs rccover of the defendants 
no damage. 

"It is further adjudged that the plaintiffs rccover of the defendants 
and suretics to  thc defense bond the costs of this action to  bc taxed by 
the clerk of the court." 

To that  part of the judgiim~t which taxed tlie defendants with t,he 
costb of this action, or any part tliereof, the dcfcnctants excepted and 

appealed. 

C. Ed Taylor  a r d  R o b e d  Xuark for plaintiljs. 
Crammer  c!k Dav i s  for defendants. 

WALKER, J . ,  after stating thc case: The issues between parties t o  an 
action are raised by the pleadings. If a defendant is sued for the recov- 
ery of land, a part of which he does not claim or about which he does 
not intcnd to litigate with the plaintiff, he should enter what is known 
as a disclaimer; and when he docs so, he cannot be taxed with any 
costs relating to that  part of the land; but when, instead of doing so, 
lic takes ~s sue  with tlie plaintiff as to  all of the land, and plaintiff re- 
covers any part of it, he is entitled to recover his costs, although he 
may havc failed to  recover thc othcr tract. And this rule applies, even 
though only a question as to tlie titlc, and not as to the right of pos- 
session, is raised a5 to the part which the plaintiff recovers. Revisal, 
sec. 1264, providcs: "Costs shall be allowcd, of course, to the plain- 
tiff upon a recovery in an action for thc rccovery of real property, or 
when a claim of titlc to real propcrty arises on the pleadings, or is 
certified by thc court to havc come in question a t  the trial." 

It will be noted that  this statute is not confined to a recovery of 
real properiy-that is, of the title and possession-but i t  is sufficient 
that the plaintiff has recovered only to  the cxtent of having the title 
adjudgcd to bc in him, for the language is that  whcn a claim of titlc 
to rcal property is involved, or is certified by the court to  have come 
in question and plamtiff has succecded in having a favorable decision 
upon hi,i claim, hc sl.iall have his costs, and so have we dccided in sevcr- 
a1 cases. 

"The statute (Tlic Code, sec. 525, now Revisal, sec. 1264) prescribes 
that  costs shall be allowed, of course, in favor of the plaintiff upon a 
recovery in an action for the rccovery of real property, or when ii 
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claim to real 1)ropcrty arises on tho pleadings, or in an action to re- 
cover possession of personal property. Rul the defendant shall be al- 
lowed costs in such actions unless the plaintiff be entitled to  costs thcre- 
in. There is no provision that  limits the alIowance of costs in favor 01 
the plaintiff in case of only a partial rccovery in such action. The 
language of the statute as to  them is coinpreliensive and without ex- 
ceptive ~~rovision." Wooten v. Waltem, 110 N.C. 251 (defendant's ap- 
peal, a t  p. 258). 

"A case was within the meaning 01 section 525 of The Code, wherein 
':t claim of title to real propcrty arose in tlle pleadings,' and the plain- 
tiff, if the issuc bawd thereon was found in his favor, was entitled to 
judgnlent declaratory of his title, and for nominal damages, if uone 
had been asscssed, with costs. Thc statute in this respect is in af- 
firmance of the principle established before its enactment." 
Moore v. Angel, 116 N.C. 843, 856. But thc case of Bryan (243) 
v. Hodges, 151 N.C. 413, would ,qeenl to bc directly applicable. 
There the issues wcre : 

1. Are the plaintiffs, or either of them, the owners of and entitled to  
the possession of the land described in the complaint, or any part 
thereof? Answer: "Yes, the plainitffs are the owners and entitled to  
tlle possession of all the lands described in the complaint, except that  
100-acre tract claimed by defendant, as shown on plat by red lines; 
and the lines of the plaintiffs should run with the lines of Hodges and 
IIartley, as shown on plat by purple line and dotted rcd lines." 

2. What darnages are the plaintiffs entitled to recover, if any? An- 
swer: "None." 

The plaintiffs' counsel, upon the rendition of the verdict, requested 
the court, in due form and ap t  time, to tax the defendant with the 
costs. This motion was denied, and the plaintiffs excepted. 

This Court said on the appeal: "We are of opinion that  the judge 
crred upon the question of costs. As the defendants denied the title of 
the plaintiffs and the right of possession of the plaintiffs to  the entire 
tract, they wcre necessarily required to prove their title and incur the 
costs and expense of so doing, and under the able and clearly expressed 
opinion of Justice Avery, speaking for the Court in Moore v. Angel, 
116 N.C. 843, the plaintiffs were entitled to  a judgment for their costs. 
Cowles v. Perguson, 90 N.C. 309; fIarris v. Sneeden, 104 N.C. 369; 
Murray v. Spewer, 92 N.C. 264; Revisal, sec. 1264. I n  not ruling in 
favor of the plaintiff upon the question of costs, the court erred, and t o  
this extent the judgment is modified." See, also, Vanderbilt v. John- 
son, 141 N.C. 370. 

In this case the plaintiffs were required to  prove their title to  the 
Burns Tract of land, or that  part of i t  not embraced by the Island 
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Tract. It wiil be observed that the defendants denied both plaintiffs' 
title and right of possession to  the Burns Tract, and plaintiffs re- 
covered judgment as to a part of that  tract. This entitled them to 
their costs. It makes no difference that  defendants, after some of the 
evidence was introduced, admitted plaintiffs' title and right of pos- 
session to a11 of the Burns Tract outside of the Island Tract. The ad- 
mission came too late for the purpose of saving the costs. The plain- 
tiffs had already incurred expense, and i t  would be manifestly unjust 
under the circumstances to deprive thcm of reimbursement for their 
outlay, even if the statute was not so explicit in allowing them to 
plaintiffs. 

3'0 error. 

Cited: Parker v. Parker, 176 N.C. 201; In re Hurley, 185 N.C. 423; 
Cody v. England, 221 N.C. 45, 46. 

E. 13. ATKINSOS 8. .J. EI. DOWNING. 

(Filed 27 March, 1918.) 

1. Parent and Child-Custody of Child. 
The prima facie right of parents to the care and custody of their infant 

cl~ildrcn is a natural and substantive one which will not be interfered with 
by the cow t s  unless the good of the child clearly requires it. 

2. Same--Claild's Welfarc. 
While this parental right is fully recognized in this State, i t  is further 

held that the welfare of the child is also cntitled to full consideration and 
(111 especial facts may become controlling in the disposition of its custody. 

3. Same-Habeas Corpus. 
It appearing in the prcscnl case that a female child, now 11 years of 

:rqe. ha5 been in the care and custody of her grandparent since the death 
of her mother, fonr years a ro  and more; tha t  said grandparent is amply 
able to take care of her, and that  he has done so affectionately and prop- 
erly; that  she has a secure and comfortable home with desirable neighbors 
and associates ; that  the father, the  petitioner, though spoken of a s  a man 
of good character, could not and was not circumstanced to give the child 
the same dependable advantages of education and religious training and 
environment necessary to the child's welfare, the jndgment of the  Snperior 
Court awarding the child to the present cl~stody of the grandparent will 
not be distnrbed on appeal. 
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4. Appeal and Ertwr-Pa~.ent and Child-Habeas Corpus-Review of Evi- 
dence. 

r5'cnzblc, 011 altpe;~l in liahcns corp?is 1)roceedings as  to  care and custody 
of cl~ild!el~, the Snprrme Court map not  regard a s  final the findings of tli(, 
Superior Coirrt. hn t  rnaF corlsider and lmss upon the whole record. 111- 
cluding the trstiluony. 

HABEAS CORPUS procced~ngs involving the right to  present custody of 
an 11-ycar-old feilialc child, heard before Bond, J., a t  October Tcrni, 
1917, of HLADEN. 

Thc petitioner being thc father of the cliild and the respondent being 
t21c n~aternal grandfather. 

The court heard thc tcstimony and made findings oE fact thereon, in 
part, as  follows: 

1. Tha t  pctitioner is tlic father of the child, and the child is now 
about 11 ycars of age. 

2. Tha t  the mother of the cliild d ~ e d  a t  tlie home of the mother'5 
father seven or cight years ago. That  several months prior to  the death 
of his daughter, a t  her request, the I-espondent, her father, took her to 
his house, and a t  his cxpensc took care of her, furnished medical at- 
tention, bore all the cxpcnscs of same and paid thc costs of her funeral. 

Tha t  the petitioner has never paid any past of the samc to the 
respondent. (245) 

3. That  a vcry sliort time before the death of the mother of 
thc said child, she, in t11c presence of her husband, she bcing sick a t  thc 
time, stated that  she expressly desired that tlic grandparents of the 
child should keep i t  to  raisc, and in the presencc of the pctitioner, his 
wife stated that  her Iiusband had not properly cared for and provided 
for hcr. Tha t  she had to dic a t  22 years of age, and that  liis neglect of 
her was the cause of it. 

4. Tha t  respondcnt, Dourning, has sufficicnt means to take good 
care of said child, is ol good ch:tracter, and is fond of said child and 
;tnxious t o  do all that  is necessary to give said child proper attcntion. 
Tha t  he owns about 1,000 acres of land in Bladen County; that tlie 
fathcr of said cliild, with thc exception of a few small gifts, has done 
nothing to raise said child since her mothcr's death or to  m e ~ t  any of 
thc expenses of tltc child's being raised to  this time. 

5 .  That  thc petitioner has married a s~cond  wife. He owns iio home 
and has no property, real or personal; that  lie works for wages and did 
not properly provide for his first wife when she was living; that said 
child has first cousins of ller age to associate with where she now live. 
a t  her grandfather's; that  said girl has been sent to  school by tho 
grandfather and can now ]-cad and writc fairly well for her aqe; that  
shc goes to Sunday-school and is visited and attended to by her arrntc:; 
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tha t  a schoolhouse is soon to be erected near enough to the home of 
the  grandfather to  f ~ ~ r n i s h  better educational facilities than heretofore; 
tha t  there is no evitlencc tending to sliom tha t  said wife wants the girl 
in  her home. 

6. Tha t  on this Irearing, n l tncs~es  testificd that  the gencral charac- 
ter of the p e t ~ t ~ o n e r ,  father of the girl, i.: considered good, but by 
icputation he did not ~ ~ r o v i d c  properly for his first wife, and the couri 
Gnrls the last of said facts to be truc As to  his cl~aracter, tlic court 
finds his gcncral reputation is considered good. He  behaves himself 
properly and is considered a well-behaved man as to truth and trest-  
mcnt of other people. No witness testified tha t  his general character 
is bad, but the witnesses who testified as to his character stated that  
he had never been considered n thrifty man. The court furthcr finds 
he neglected his first wife and llas done practically nothing to help 
raise the child. 

7. The court further finds from the evidence tha t  the petitioner is 
now working in a knitting mill in the capacity of a machinist, and is 
getting $2.50 per day for the time he works. Tha t  he owns no property, 
either real or personal; tha t  in the past hc has worked a t  times and a t  
other times has failed to be cmploycd, and has frequcntly rnovcd from 
place to place. 

8. The court further finds tha t  the interests of the said child will be 
best promoted by letting her live with her grandfather, where 

(246) she has beer] sirlcc she was about threc or four years of agc, she 
being now about 11. 

The subsequent findings do not materially affect the legal aspects 
of the controversy. 

Upon his findings, the court entered judgment as  follows: 
"Upon thc foregoing findings of fact, i t  is adjudged by the court that  

the bcst interests of the child require tha t  she he allowed to  stay a t  her 
grandfather's, and i t  is ordered and adjudged by the rourt tha t  thc 
writ be dismissed, and tha t  said child remain in the custody of hcl- 
grandfather; tha t  her father be allowed to visit her, and that said 
father is hcreby enjoined and restrained from removing or having said 
child removed from the custody of her grandfather. It is also adjudged 
by the court tha t  the cads of this proceeding bc paid by the petitioner, 
E. B. Atltinson." 

Froin this judgnlent the petit~oner appealed. 

J .  Alden Lyon, H .  L. Lyon, and A. H .  Pnit for plainti8 
MacTJean, Vnrser (e: MacLean for defendant. 

HOKE, J. It is fully recognized in this State tlmt parents have priin:~ 
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facie the right of the custody and control of their infant children, a 
natural and sul~stantive right not to be lightly denied or interfered 
.in-it11 except when the good of thc child clearly requires it. I n  re Mercer 
Fain, 172 N.C. 790; I n  re Mary J. Jones, 153 N.C. 322; Newsome V. 
Bunch, 144 N.C. 15; Lothmn v. Ellis, 11 6 N.C. 30. 

I n  thc case of Mary Jane Jones, i t  is lleld that  "thk paternal riglit 
hhould prevail whenever, being of good character, they have the ca- 
pacity and disposition to care for and rear thcir children properly in 
the walk of Me in which they are placed, a right growing out of the par- 
ents' duty to provide for their Iir~lpless offspring, not only enforcible as  
a police regulation, but grounded in the strongest and most enduring 
affections of tlic l~ulnan lieart. A substantial right, therefore, not t o  
be forfeited or ignored except in some way or for some reason es- 
tablislled or recognized by the law of the land." It is also held with us 
in well-considered cascs, and they are in accord with thc rule now 
gencrally prevailing, that  this right of the parents is not universal and 
absolute; but even as between individuals, the same may h r  inodifieci 
and disregarded when i t  is made to appear that  the welfare of the child 
clearly requires it. In re Alderman, 157 N.C. 507; I n  re Turner, 151 
X.C. 474; I n  re Pamuel Parker, 7 24 N.C. 170. 

I n  Alderman's case, supra, i t  was held that  on proceedings in Iinbeas 
corpus by a father for the possession of his child in the custody of the 
mother, the inotl~er's possession of t l ~ c  child will not be disturbed 
if i t  appears that  therein the physical and moral and spiritual (247) 
welfare of the child will be the better prescrvcd. 

I n  Turner's casc the opinion quotes with approval from Chancellor 
Kent, to  the cffcct "That the father, and on his death the mother, is 
gencrally entitled to the custody of tl-icir infant children, inasmuch as 
they are their natural protectors for maintenance and education, but 
the courts of justice may, in their sound discretion and when the morals 
or safety or interests of the children strongly require it, withdraw 
the infants froni the custody of the fathcr or mother and place the care 
and custody of them elsewhere." 

And in tlic casc of Samuel Parker, i t  was said in thc concurring 
opinion, that  in this country the diqposition of the child rests iii thc 
sound legal discretion of the court, and i t  will bc exercised as the best 
interests of the child may require, citing Netrsome I:.  Bunch, 142 N.C 
1'9; Tiflany on Persons and Doincstic Rclations, p. 308; Shoulcr on 
Don~cstic Relations, src. 240. 

And, further: "The best interest of the child is being givcn more 
and morc proinlncnce in cases of this character and on especial fact-: 
has been held the paramount and controlling feature in wcll-considered 
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dccibjons," citing Bryan v. L y m ,  104 Znd. 227; I n  re Welsh, 74 N.Y.  
299; l ielsey v. Grcene, 69 Cann. 291. 

Considering the facts presented in thc light of these principles, we 
concur in his Honor's view that, under present conditions, the child 
should he allowed to remain with the grandfather, who with the grand- 
mother has l i d  thc cart and maintenancc of the child since its mother's 
death, seven or eight year9 ago: that  i t  has a safe and pleasant home 
with dceirnblc associ:ttes and neighbors, and where it is bcing well 
carcd for and instructed, while the conduct of the ftttbcr, though he is 
spoken of as a man of good character has not hitherto been such as to 
give essurance of that  cnvironrnent and watchful and intelligent 
care and attention that  would justify the Court in removing the child 
from its present 11ome an3 surroundings. 

TVe were cited by appellee to several authorities to tlic effect that  
the findings of the court below were conclusive with us except on an 
entire lack of cvidencc to support them. These cascs were principally 
in civil causes of an ordinary kind heard on report and findings of n 
referee and of a judge on exceptions noted in which thc position is un- 
doubted. I n  cases of the present kind, and as now advised, while there 
is seclning conflict of authority on the subjcct, we are inclined to  the 
opinion that  the entire case, including the findings of the court, is suh- 
jcct to  review on appeal. Thc question is not prcsentcd, however, as, 
in the present instance, we see no reason for disturbing the conclusionv 
of the court below, either of fact or law, and on the record the judg- 
ment must be 

Affirmed. 

Cited: I n  re Means, 176 N.C. 311; In re Warren, 178 N.C. 45; Brick- 
cll v. Hzlzes, 179 N.C. 255; State v. Rurnette, 179 N.C. 743; I n  re 
Hamilton, 183 N.C. 5 8 ;  Clegg v. Clegg, 186 N.C. 37; In re Caston, 187 
N.C. 514; I n  re Sh,elton, 203 N.C. 78; I n  re Foster, 209 N.C. 494; 
Browning v. Hlumphrey, 241 N.C. 287; James v. Pretlow, 242 N.C. 
104; S. v. Smith,  243 N.C. 172; Holmcs v. Sanders, 246 N.C. 201. 
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GEORGE PENDLaTON, KATE B.  BOOT^, E. F. AYDLETT ET A I .  r. 
J4TSSOTJRI WILT,~AXIS, MARION WILLIAMS ET ~1,. 

(Filed 27 Marc%, 191%) 

1. Juaet6.l1rent-Estoppel-b>htates-Cog Interests-Statutes. 
A fomc.r action tletcrmined before thc enactment on the subject by the 

Legislation, holding that  contingent remainders in lands, etc., cannot br  
sold unless all  persons who may by any possiblity be interested, united 
in such decree, cannot estop the parties to proceedings therrafter brought 
nndcr the provisions of the Statute, Pell's Revisal, see. 1590, authorizing 
The judicial sale of property, or portions thereof, when there is a vested 
m c ~ r e s t  with rernaindcr over to persons not in  being, or when the contin- 
wncy has not yet happened, etc. 

2, Eqtales-Contingent Interests-Judicial Sales - Statutes  - Constitu- 
tional Law. 

E'ell's Revisal, sec. 1S90, authorizing the sale of land affected with con- 
tingent interests, does not intcrfere with the essential rights of ownership 
but operating in addition to thosc already posscssed, is constitutional and 
valid. 

3. Estates--Contingent Intcrests-Judicial Sales--Statutes. 
An estate to G .  and K. in the event either die without issue then to 

the other, etc., and should both die without issue, then to R :  Held, G. 
and I<. took vested interest in  the lands under the  provisions of our sta- 
tute. pell's Revisal, see. 1590, and i t  is subject to judicial sale under the 
terms and provisions of the statute. Smith v. Wittcr, 174 N.C. BIB, and 
other like eases, cited and approved. 

4. Estates-Contingent Interest-Qualified Fee-Vested Rights. 
The owner of a base or qualified fee, determinable on a contingency, 

has a vested interest in the property while it endures, with a fixcd right 
of present rise and control, snit may escrcise over it all  the acts or privi- 
Icges of the owner in  fee simple absolute, except that  he cannot alien the 
property freed from the contingency by which i t  is determined. 

5.. Ebtates--Contingent Interests-Vendor a n d  Pu~chaserc-Fee-Simple 
T i t l c A p p J i c a t i o n  of f i n d s .  

A purchaser a t  a sale of land with contingent interests allowed under 
the prwisions of Revisal (Pell's), 1390, arquires a fee s inq~le title, upou 
e~ayment of purchnse price to tile court o r  person authorized to receive it, 
w-irhont being required to bee to the application of the funds, and on such 
lraynlent made is quit of ail obligations roncerning it. 

I 
G. Appeal a n d  Error-Objections and  Exceptions-Judgments-Estates- 

Betterments-Estoppel. 
Where a preliminary judgment in proceedings to sell lands with con- 

tingent interests (Revisal, sec. 1590) provides for the payment of better- 
ments to the life tenant. and in this respect the judgment is not excepted 
tn or appealed from, i t  is conclusive upon the parties as  a n  estoppel. As 
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to whether under the facts of this case such betterments are  allon-able, 
Quaers? 

7. Estates-Contingent Interests-Judicial Sales-Funds-Court's Dis- 
cretion-Life Tenant-Interest. 

The preservation of the proceeds of the sale of lands, affected n-ith con- 
tingent interests, under Pell's R e ~ ~ i s a l ,  see. 1590, is referred to the sound 
discretion of the trial judge and in this case no error is found to the order 
requiring the funds to be paid into the office of the derk  of the Superior 
Court, to be loaned out by him or otherwise invested as  required by la1~- 
until the happening of the contingency, except that i t  should be so modi- 
fied as  to require that  interest on these loans be allowed the owners of 
the particular estate, whether the estate, under correct interpretation of 
the deed, be one for  life to be enlarged into a fee, or a fee simple, de:er- 
minable on their death ~vithout iswe, it appearing that they ~vere  given 
the usufruct of the land. 

(249) CIVIL ACTION to  sell land for partition and reinvestment, part  
of same being affected by contingent interests, instituted to No- 

vember Term, 1916, of PASQUOTANK; Justice, J. 
The rights of the parties and respective interests in the property are 

chiefly dependent on a certain deed bearing date March, 1883, in which 
A. L. Pendleton, the owner of the property, and Charles Guirliin, as 
trustee holding under a trust deed from said Pendleton, to  secure two 
small claims due from him to his then wife, Jane Pendleton, conveyed 
the same to Jane R. Pendleton and otliers, habendum as follows: 

"To have and to hold the above mentioned and described . . . prop- 
erty unto the said Jane R. Pendleton for and during the term of her 
natural life free from the control and incumbrances of any and all 
persons whatsoever. 

"To have and to hold one-third of the remainder unto the  said Rob- 
ert  D. Willianis and his heirs forever. To have and to hold the other 
two-thuds of the said remainder in equal parts in severalty unto the 
said George VT. Pendleton and Kate Pendleton, each for his or her 
natural life; but if the said George or the said Kate  shall die, leaving 
issue of their body, or the body of either, or the issue of said issue, 
living a t  the time of his or her death, then to  have and to  hold the 
part  of the one so dying and so leaving lineal heirs unto the said 
George W. or unto her, the said Kate, and his or her heirs in fee for- 
ever. But  if the said George W. or the said Kate  shall die without 
leaving issue, or the issue of such, a t  his or her death, then to have 
and to hold the remainder after their life estate unto the said Robert 
D. Williams and his heirs in fee. But  if either the said George or the 
said Kate  shall die, not leaving issue of the body of the one dying, 
but leaving the other surviving, then to have and to  hold the part of 
one so dying, one moiety thereof unto the said Robert D. Williams 
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and his hcirs, and one-half thereof unto the survivor for and during 
the term of their natural lifc, and if the survivor shall die, leaving 
issue living a t  his or hcr death, or the issue of such, thcn to 
have and to hold the part last mentioned unto the said survivor (250) 
and his or her heirs. But if the survivor shall die, not leaving 
issue a t  his or her death, or the issuc of such, then the remainder of 
said life estate hcrcin granted to have and to hold unto the said Rob- 
ert D. Williams and his heirs. The object of thus limiting the estatc 
herein granted being to secure the same to the blood of the said Jane 
R. Pcndlcton in exclusion of the relatives of the half-blood of the 
said Georgc W. and Kate on side of their father and said Andrew 11. 
Pendleton." 

It appcars that .Jane R. Pendleton is dead; that Robcrt D. William*, 
a child and one of her heirs a t  law and one of the grantces in said deed, 
is dead, having hini surviving his widow and Missouri and four ehil- 
dren and heirs a t  law who are parties defendant, and siui jzcris and duly 
serwd with process; that during the life of said R. D. Williams, on 
judgment duly docketed and cxccution against him, his one-third vcst- 
ed intercst in the property was sold and same was purchased by E. F. 
Aydlett and T. R. Flora and the lattcr having since dicd, his children 
and heirs a t  law are among thc petitioners; that said Flora and Ayd- 
lett, shortly after the purchase of R. B. Williams' interest, bought and 
received a deed for the life-intercst in the property and made ccrtain 
valuablc improvements on the placc, for which they were adjudgcd cn- 
tited to receivc out of the proceeds of prescnt sale the sum of $300, 
in addition to their onc-third interest in the estate of R. B. Williams, 
acquired by cxecution sale. 

The parties plaintiff and copetitioners in the present action are 
George B. Ycndleton and Iiatc Yendleton Pool, the childrcn, two of 
the thrce childrcn and heirs a t  law of .Jane R. Pendleton, deceased; E. 
F. Aydlett and the children and heirs a t  law of .J. B. Flora, copurchasw 
with Aydlett, a t  exccution sale, of the vested interest of E. B. Williams, 
including S. H. .Johnson, who married a daughter of J.  B. Flora, dc- 
ceascd, and who is the purchaser in the present proceedings. 

The defendants, as stated, arc the widow and heirs a t  law of R. D. 
W~Iliams, who have been duly made parties defendant and file no an- 
swer. 

It also appeared by admissions madc on thc argument that hereto- 
fore, to wit, a t  Spring Term, 1892, on proceedings instituted before the 
clerk and duly transferred t,o civil issue docket, an application was 
madc to sell this land, dependent on this very deed for partition and 
relief, and was denied on the ground that, under the facts and thc law 
then existent, the courts were without power to make such a decision. 
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At February Term, 1917, before his Honor F. A. Daniels, Judge, a 
decree was entercd for want of answcr, declaring the rights of the par- 
ties in the property and ordering a sale and also an assessment to be 

allowed of $300, by reason of improvements, as heretofore stat- 
(251) ed. Report was made of said sale to March Term, 1917, and, 

on an increased bid, another sale was ordercd. On this sale, 
report was made to June Special Term, 1917, before his Honor M. H. 
Justice, Judge, S. H. Johnson being the purchaser, the report stating 
and i t  being admitted t,hat the sale and purchase were on condition that 
a good title would be made. On notice duly served, i t  was adjudged that 
a deed be made and thc purchaser pay the price of his said bid. 

Decree was further made that one-third purchase money 2nd tllc 
$300 asscssmcnt for improvements be paid to the owners of R. B. MTil- 
liams' intcrest, Aydlett'and the heirs a t  law of Flora and the remainder 
be paid to George B. Pendleton and Kate Pendleton Pool for their lives, 
they giving bond to account for same if the contingency arrived finally 
carrying their interests or any part thereof to the defendants, thc 
widow and heirs a t  law of R. D. Williams; this last part of the decrec 
being changed during the term so as to direct that the money repre- 
senting this intcrest be paid into the clerk's office to be loaned out by 
him or otherwise invested as required by law until the happening of the 
contingency. 

To this last judgment, for payment of purchase money and distribu- 
tion of the proceeds, thc purchaser, S. H. Johnston and George B. Pen- 
dleton and Kate Pendleton Pool, excepted and appealed. 

W .  A. Worth for Pendleton et nl., appellants. 
Elzringhaus & Small for Johnson. 

I~OKE,  J. In a former proceeding concerning this property. -4- lydeft  
v. Pendleton et 01.) IS1 N.C. 28, i t  was adjudged that a salc for parti- 
tion could not be had on account of contingent estates and interests 
therein, the recognized rule a t  that time bemg correctly shatcd in the 
headnotes as follows: "A salc for partition will not bc dccrced svfien 
there are contingent remainders or othcr conditional interests therein 
unless all the persons who rnay be by any possibility interested unite 
in asking such a decrec." 

A like decision was soon thcreafter made in Hodges v. Lipscumbe, 
128 N.C. 57, and the position had long hcen the acccpted l?i\- c5f the 
State. 

Neither the position, however, nor its application to this property can 
be rightly considered an cstoppel on the parties to this present proceed- 
ing, the only question there determined being whcther, under the law 
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and the conditions thcn prevailing, the owners or any of them had the 
right of cwupulsory sale, and soon after these rulings were made, the 
L e g l h t ~ l e ,  in 1903, cllaptcr 99, amended in chapter 548, Laws 1905, 
and agam in  1907, the law on the subject now appearing in 1 Pelll> 
Rev~sal.  kec. 1590, authorized the sale of property or the por- 
tions 01 i t  affected by intercsts of this character, by judiciaI de- (252) 
cree, whcrever there was "a vested interest in real property with 
rernsinder over to  pcrsons not in being or when the contingency has not 
yet happcned which will determine who tlie rernaindermcn arc and, fur- 
ther, whcn i t  is made to appear that  the interests of all parties require 
or would hc matellally enhanced by sucli sale." Provision is made for 
service of process on all pcrsons in heing having an interest and for the 
proper representation and protection of the interests of persons not in 
being and not ascertainable before the happe~illg of the contingency, 
cnd further, for tllc proper care of the proceeds by rtlinvestrncnt in oth- 
er ~uopcrty,  etc., or a loan of same under the court's approval till a sat- 
iifaciory investment can be found. Under certain conditions, thi. 
italute a l ~ o  authorizes the sale of a part of such property looking to 
the irnprovernent of the remainder when such a course is found to b~ 
for the  advantage of all pcrsons having an interest, a c t ~ ~ a l  or potential. 

It 1. I ery generally recognized that  statutes of this kind, being no 
intcrferenrr with thc essential rights of ownership, but operating rather 
in addition to those already possessed by the owners of such estates, 
are well within the 1,cgislat:vc powera. Lawson's Rights and Remedies, 
see 3867. 

And thc act we are presently considering has been repeatedly ap- 
proved and applicd by decisions of this Court, the law being construed 
t o  an~Losizc R sale of tlie property or the portion of i t  affected by thc 
contmgent intercst and not a sale of the contingent intercst separately. 
Smlflz 11 .  TTift~r, 174 N.C. 616; Smith v. Mi l l~ r ,  151 N.C. 620; Ander- 
sou P". TT7zlkzns, 142 N.C. 754; Hodges v. L~pscombe, 133 N.C. 199; 
S p r i q .  U .  Scott, 132 N.C. 3-28; where the subject of these sales is very 
fully discussed by our forn~cr Associate. Justice Connor. And i t  inny 
be n ell to note that this latcr decision of Hodges v. Lipscornbe was in 
I c r c r d  of a previous dcclsion in the same case, 128 N.C., supra, ad- 
ditional p x t i w  having been made in accord wit11 the Court's sug- 
geetion. ~o as to bring tlie later case within thc provisions of thc 
statute refcrred to. 

And the present case, too comes clearly within the statute, for 
n-llether the two-thirds intcrest held by Gcorge B. Pcndleton and Kate 
Pcndleton Pool is a life estatc to be enlarged into a fee on the hap- 
pening of the contingency, a position which has the support of au- 
thority in rase of a will (Shriver's Lessee v. Lynn e t  al., 43 U.S. 43- 
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Howard, 2 ed.), or whether, as intimated in the opinion in the former 
case, 111 N.C., supra, these parties had a determinable fee, this being 
the larger estate (Preston on Estates, 168), and the life estate being 
merged therein under the rule in Shelley's case, in either event these 
parties held a "vested interest in real property," within the meaning 

of the statute, and whether such an interest is owned in se~era l ty  
(253) or in cotenancy with other like or vested interest, the polyer of 

sale now exists under the law and according to the course and 
practice of the Court. 

A base or qualified fee, while it  may be determined on a contingency, 
is a vested interest in the property while it  endures. 

The owner of such an estate has the fixed right of present use and 
control of the property, holding the same unimpeachable for waste, 
assuredly by any of the ordinary actions, and may exercise over i t  all 
the acts and privileges of an owner in fee simple absolute except that  
he cannot by deed alien the property freed from the contingency by 
which it  is to be determined. I n  Fearn on Contingent Remainders and 
1 Washburn on Real Property, 5 ed., p. 38, a vested estate is said to  
exist when there is an immediate fixed right of present or future enjoy- 
ment, a definition that  has been accepted and illustrated in many well 
considered cases, as in L'Etournean v. Hinquenet, 89 Mich. 310; S. v. 
Brown, 27 X.J. Laws 13;  Smith v. West, 103 Ill. 332. 

I n  the Michigan case i t  is said that '(a vested estate, whether presenl 
or future, may be absolutely or defeasibly vested. I n  the latter case, i t  
is said to  be vested subject to  being divested on the happening of the 
contingency." 

The case, therefore, comes clearly within the purpose and terms of 
our statute and the desirability and even the necessity for a sale being 
properly made to appear, a very valuable lot in the business center of 
a thriving city, subject and liable to great and increasing taxation and 
assessments and inadequately improved, the decree for sale has been 
properly made and the same sets forth and declares the interests of the 
parties as follows: One-third interest in absolute ownership in E. F. 
hydlett  and the heirs of John B. Flora, deceased, purchasers, a t  execu- 
tion sale, of one undivided third of the fee simple absolute, formerly 
owned by R .  D. Villiams and also an amount by way of betternfents, 
consisting of a house built upon the property by said Aydlett and 
Flora while they occupied the same as purchasers of the life estate 
of Jane R. Pendleton. That  George B. Pendleton and Kate P. Pool, 
coplaintiffs, were each the owners of a determinable fee in one un- 
divided third of the property, with remainders over, as stated, in thc 
deed and with the ultimate remainder in R. D. Williams and hi3 heir3 
in case they both died without issue. 
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Thcre was neither appeal nor exccption noted by any of the partieb. 
Pursuant to this decree, the amount for betterments to Aydlett and 
Flora having heen itssesscd a t  $300, the property was sold, report mad[, 
and an incrcitsed bid having been offered, a resale was ordered at  
which the property was bid off by S. H. Johnston a t  $5,126. 

There was judgment confirming thc sale and directing distribution 
of the proceeds to payment of costs, etc., to  the $300 to  Ayd- 
lett  anti Flora and one-sixth of the remainder paid cach to  (254) 
E. F. Aydlett and the heirs of John R. Flora; one-third of the  
remainder to be paid to George B. Pendleton, and one-third to  Kaie  
P. Pool, to  be llcld by thcm subject to the contingencies of the deed, 
on their giving bond to properly secure the interest of the ultimate. 
remaindermen. 

At, the same term when this decree was rendered, on notice duly 
issued, payment was resisted by thc purchaser on the ground that,  b>. 
agreement of all parties, his bid should be paid only on condition tha t  
the  commissioners could and would make a good fee simple title. 

Thc court gave judgrncnt that  the dced be delivcrcd and payrncnt 
by the purchaser for the amount of his bid, and modified the fonner 
decree as  to  the distribution of the fund by directing that  the portion 
of the fund ordered paid to George B. Pcndlcton and K a t r  P. Pool be 
paid into the clerk's office to be lent out or lawfully invested until 
the happening of the contingency. 

From this last judgment, the purchaser, S. 1%. Johnston, and thc 
caoplaintiffs, George B. Pendleton and Kate  P. Pool, having duly cs- 
ceptetl, appealed. 

80 far as the purchaser is concerned, thc statute having given tlrc 
power of sale and all the 1)artics in interest bcing before the court. 
there is no reason why a good title cannot be convcycd to  him and he 
is in no way charged with thc duty of seeing tha t  the  purchase n~oncy 
is properly distributed. 'IVllcn a purchaser has paid his bid into court 
or to the officers duly authorized to receive it, lie is quit of all furthel- 
obligation concerning it, and as to  him the judgment must be affirnietl 
Wilkerson v. Brinn, 124 N.C. 723; R.C.L., title, Judicial Sales, scJc. 85. 

As to  the appellants, G. B. Pcntllcton and Kate Pendleton Pool, i t  is 
the rule tha t  betterments in hchalf of a lifc-tenant, by reason of im- 
provements on tlic property when I1c occupied i t  as life-tenant, cannot 
be allowed as against a remainderman. NorthcotE V .  Northcotf, ante, 
148; Merrit t  v. Scott, 81 N.C. 385; unlcss when they were made such 
life tenants held the property under the fair and reasonable bclicf 
that  he owned the same in fec. Faison v. Kelly, 149 N.C. 282. On thc 
record, however, wc do not t8hink this objection is open to  appellants; 
in fact, we do not understand tha t  they now make it, and this on thc 
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ground that  they joined in the complaint alleging that these better- 
nlcnts were justly due the claimants. Nor did they appeal or now an 
exception to  the preliminary judgment in which the right thereto was 
determined. I n  such case, this judgment sliould conclude them as to this 
right, being under the circurr~stances a final judgment on that clues- 
tion. Johnson v. Roberson, 171 N.C. 194; Davis v. Pierce, 167 N.C. 
135; Williams v. McFayden, 145 N.C. 156; Bradburn v. Robert<. 145 
N.C. 214. 

I n  addition to this, we are not a t  all assured that, ah co?cqnant.: 
(255) in remainder, the facts, under certain conditions, would uot call 

for some such allowance, the courts of equity leaning marc and 
more to  an accounting in thcsc cascs where the circumstanw- Cnirly 
demand it .  R.C.L., Title Cotenancy, sec. 103, citing an~ong other eases, 
Brick v. Martin, 21 S.C. 590; Vaughn v. TJangford, 81 X.C. 282 

On the other exception, that the fund was ordered paid into court 
to be loaned or invested according to law, the statute directs that thc 
proceeds from the sale of property or portions of i t  affected LJ- con- 
tingent interests shall be sold for reinvestment, the property acquired 
to be held upon the same contingency and in like manner as the 
property ordcred to be sold, and further, the court may authorize the 
loaning of t l ~ c  money, subject to its approval, until such time a.;: i t  
can be reinvested in real estate. 

From a perusal of the statute, i t  clearly appears that the pending 
care of this fund, whether as to  reinvestment or its loan, is rcferrecl to 
the sound discretion of the court, and to this extent, the judgnlcnt a.; to  
these appellants is also affirmed. 

As we have endeavored to show, howevcr, these parties are entitled 
to tlic usufruct of these interests, whether they have a life estate there- 
in to be enlarged into a fee or a fee sinlple determinable on their dcath 
without issue. 

This being true, the judgment will be so far ~mdif ied that the interest 
on ttiesc loans or the use of property purchased for reinvestn~ent be 
paid or allowed them for and during the term of their natural life or 
until their ownership is determined by t l ~ c  contingencies affecting it. 

I n  this respect, tlwrefore, the judgment as t o  these appellants is 
modified. 

:\llodifictl and affirmed. 

('ited: Dawson v. Wood, 177 N.C. 163; McLean v. Caldzoell, 178 S.C. 
426; Bynum v. Rynum, 179 N.C. 17; Thompson v. H.umphrey, 179 X.C. 
51; Crawford v. Allen, 180 N.C. 247; Poole V. Thompson, 1d:J X.C. 
,598; Midyette v. Lu?nber Co., 185 N.C. 426; Construction Po. 11. 

Rrockenbrough, 187 N.C. 75; Waddell v. Cigar Stores, 195 N C 438; 
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D e l a n e y  v. Clark, 196 N.C. 283; Smith  v. Smith, 199 N.C. 8; Stepp v. 
Stepp, 200 N.C. 239; Spencer v. McCleneghan, 202 N.C. 671; Perry v. 
Bassenger, 219 N.C. 848; Butler v. Winston,  223 N.C. 426; Ream v. 
Gilkey, 225 N.C. 525; Areill v. Uach, 231 N.C. 395. 

(Filed 37 March, 3 918.) 

1. Contracts-01)tions-Consic1er:ztion - Withdrawal of Offer - Arccp 
tance. 

An ofler to sell up011 commissiol~ certain Ian& to a prol)osed purchaser, 
so much ill euchan:$e and the ba1iznc.e in cash or on certain conditions of 
p a y n ~ e ~ ~ t ,  i h  1101 x valid c20ntract to conr ey the lands, but a mere o ~ ~ t i o n ,  or 
unilateral cwntract withont consideration, which the owner could withdraw 
before acceptancr. 

2. Gntracts-Options-Accccpiancc-Evidrz~ce - Questions for Jury - 
Trials. 

Whew the seller of lands ul~on con~mission under an option or unilateral 
contract containing c ~ r t a i n  conditions, and without consideration, tele- 
graphs the. proposed purchaser, who war absent, asking him when he could 
come and claw the deal, and a date is set in  reply, the telegraphic coru- 
munication is not a n  acctlptance of the proposal to sell, or to make it 
enforcible as  a cwmpleted contract. 

3. Instructions-Trials-Rrclursts-Contracts-Options - Acceptance - 
Evidcncc-Olnissions. 

Where the evidence is cwnfiictiiiq as  to whether the terms of an option 
without consideration to sell lands g i ~ e n  to a n  agent for that  purpose upon 
commission were withdrawn before aeceptance, the question is one for the 
jury under proper instructions from the court;  and where the court in- 
structs the jury that  it would be bindinq if the agent had procured a pur- 
chaser who was a t  all times ready, able and wilIing to purchase the prop- 
erty upon the stated terms, i t  is rc~crsible  error for him to omit or refuse 
to charge that the defendant wonlcl not be bound by his option if he had 
withdrawn it before its acwptance. 

A corrert recluest for instruction I\-hich is not supported by the eviclenw 
is properly refused. 

5. Evidence-Principal Agent-Good Faith-Frand. 
Evidence that  a n  agent lo sell lalltl on conrmiasion a-as trying to get the 

best terms he could for a proposed purchaser is not alone, under the evi- 
dence in this case, snflicic,nt of his bad faith or fraudulent purpose to 
obtniu a greater price with the illtention of appropriating the excess. 
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(256) 
CIVIL ACTION, tried before Devin, J . ,  a t  June Term, 1917, of WAKE. 
There was a verdict and judgment for plaintiff, and defendant ap- 

pealed. 

R. N. Simms for plaintiff. 
Manning & Kitchin and J. C. Little for defendant. 

BROWN, J. This action is brought to recover of defendant $150, 
commissioners alleged to be due plaintiff upon a real estate transaction. 
The evidence shows that  the defendant owned a house and lot on Polk 
Street, in the city of Raleigh, and that  T .  W. Fenner owned lot No, 6 
in Cameron Park, a suburb. The defendant had placed his house with 
plaintiff for sale a t  $3,500, the plaintiff to have 5 per cent commission 
for selling. The evidence shows that  plaintiff had been negotiating 
with Fenner for a trade, and that  Fenner had stated he would pay 
$1,350 '(boot," together with $150, plaintiff's commission. 

It appears that Fenner left the city without concluding the trade and 
before plaintiff had received specific authority to make it. Thereafter 
defendant signed and gave plaintiff the following paper-writing on 

Wednesday, 9 February 1916: 
(257) RALEIGH REAL ESTATE AKD TRUST COMPAKY: 

I agree to  trade my house, No. 407 Polk Street, for lot No. 6 in 
Cameron Park, together with $1,350 difference coming to me. The 
$1,350 payable in cash, if you can get same; if not, one-half cash and 
the balance in one year's time, secured by a first mortgage on house 
and lot, KO. 407 Polk Street. 

After receiving such authority, the following telegraphic correspond- 
ence was had: 

RALEIGH, N. C., 9 February 1916. 
To T .  W. FENNER, 

Scotland Neck, N. C. 
Wire when to expect you here. We can trade. 

RALEIGH REAL ESTATE AKD TRUST COMPANY. 
SCOTLAND NECK, N. C., 9 February 1916. 

RALEIGH REAL ESTATE BND TRUST COMPANY, 
Raleigh, N. C. 

Will come Sunday. Will that do? Not convenient sooner 

T. W. FENNER. 
RALEIGH, N. C., 10 February 1916. 
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To T. W. FENNER, 
Scotland Neck, N .  C 

Be in Raleigh not lat,cr than Monday morning. 
RALEIGH REAL ZSTATE: AND TRUST COMPANY. 

We are unable to agree that  this correspondcnce constitutes a valid 
and enforciblc contract of exchange on the part of Fcnncr. It is true 
that  before leaving Raleigh he had expressed a willingness to tradt. 
upon ccrtain terms, but his proposition was not accepted and he did 
not confirm it  by telegraph. Elc increly replied that he u~oulci be in 
Raleigh a t  a ccrtain time. 

Neither is the writing signed by defendant a valid contract to con- 
vey. It was a incre option, a unilateral contract without consideration, 
which could be withdrawn before acceptance. It was authority for the 
broker to  sell on the terms specified. As is said in Tr-ust Co. v. Adams, 
145 N.C. 161: "The defendants having specified no definite time for 
the duration of the plaintiff's cinployment as their broker when they 
appointed and authorized it  to sell the lots, had the right to  terminate 
i t  a t  will bciorc any contract was affected with a purchaser, subject, 
however, only to the requirement of good faith." 

It is contended by defendant that  he revolted this authority on Sat- 
urday, 12 February, before any trade was consumlnated and before 
Fenner arrived a t  Raleigh. 

As to what took place on the 12tl1, there is a conflict of evi- (258) 
dence. The plaintiff's witness, Chamberlain, thus states his ver- 
sion: "The next conversation with Moser after 9th February was over 
the telephone Saturday, the 12t11, and he said his wife would rcfuse 
to  sign the deed, and said 1 need not go any further with it. I told him 
i t  was too late because we had a contract to the effect that  he would 
accept the proposition that  we had from Fenner. Mr. Moser said he 
would come down to see inc; that  was on Saturday, the 12th." 

The defendant testified: "I do not know when the next conversation 
with them was, and i t  was a day or two later Mr. Chamberlain called 
me up and said he wanted to examine the title, and I told him that the 
title was all right, but that  we need not go any further; that 1 had 
decided not to sell, and he said, 'What is the trouble?' and 1 said, '1 
will come down and tell you what is the matter.' I went down to s te  
him and told hiin that  I had decided not to sell, and I told him that  
illy wife had dccidcd that  shc did not want to sell; and when that  
statement was made be had no information that  Mr. Fenner had inadc 
any proposition." 

The case appears to turn upon the disputed fact as to whether on 
Saturday the 12th the plaintiff had procured a bona fide purchaser who 
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was ready, able and willing to take the property upon t l ~ c  defcndant's 
terms, as stated in the paper-writing ol 9 February, and had so noti- 
fied dcfendant a t  the timc when dcfendant undertook to withdraw the 
property. If so, upon practically all the authorities, plaintiff is en- 
titled to recover. 

Upon this phase of the case the court cliargcd the jury: "If the jury 
should find from tlie evidcnce and by the grmter wcight thereof that 
the dcfendant M. A. Moser placed tbc property refcrred to in the evi- 
dence with the plaintifl, that is, tlie Ralcigh Real Estate and Trusi, 
Company, for sale as real estate broker on specific terms of $3,500, that  
is, $2,000 in exchange for a lot and $1,500 cash, and with an agreement 
tliat of that  amount the plsintiff was to have $150 for his commission 
in the transaction, and you find that thereupon the Raleigh Real Estate 
and Trust Company procurcd one Fcnncr, who was a t  all times ready, 
able and willing to purchase this property on the identical terms pro- 
posed by the plaintiff, to  wit, $3,500, $2,000 for the lot and $1,500 in 
cash, and the plaintiff so informed the defendant in the conversation 
in which the defendant attempted to withdraw the authority, and you 
find that  no material fact in relation to the transaction was concealed 
from the defendant by the plaintiff, the court instructs you to answer 
the issue $6150 and interest. Unless you find these facts to be true, you 

will answer it 'Nothing.' " 
(259) Thc defendant requested this instruction: "Under t h t  law thc 

dcfendant had the right to withdraw his proposition a t  any timc 
before the plaintiff produced a purchaser ready and willing to buy the 
property on tlie terms made by defendant, and if you find from the 
testimony that  the defendant withdrew his proposition on Saturday, 
and that  a t  that tinic the plaintiff had not cffectcd a sale or trade, 
then you will answcr thc issue 'No,' or (Nothing.' " 

I n  failing to give this instruction, we think the court erred. Tho 
instruction given is correct as far as it goes, but the judge failed to 
state the defcndant's contcntion and to instruct them tliat tlie defend- 
ant  had a right to withdraw his proposition undcr certain conditions, 
and what thosc conditions wcre. Even without a specific instruction, i t  
was incumbent upon the judge to do this, for when tlic judge assumes 
to charge and correctly charges thc law upon onc phase of the evidence, 
the charge is incomplete unless it emhraccs the law as applicable to t h t  
respcctive contentions of each party, and such failurc is reversihie 
error. Jarreti v. Trunk Co., 144 N.C. 299. As is held in Baker v. R.R., 
344 N.C. 37: "It is the dtity of the trial judgc to give a requested 
prayer for special instruction, which is correct in itself, material to  the 
case and based upon certain phases of fact reasonably assumed upon 
the evidence, and a general and abstract charge of the law applicable 
t o  the case is not sufficient." 
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The defendant rcqucsted the court to charge the jury: "The law re- 
quires the utmost good faith on the part of an agent toward his prin- 
cipal, and if you should find that while the plaintiff was acting as agent 
for the defendant i t  was cndeavoring to obtain a greater price than that 
fixed by the defcndant, with the intention of appropriating such exccsv 
rind not accounting for same to thc dcfcndant, then the plaintiff would 
be entitled to recover nothing for any efforts i t  might have made in 
trying to sell tllc property." 

The instruction embodies a correct and very whoIesome rule of law, 
but we do not think there is any sufficient evidence to support it. 

Plaintiff's witness and agent, Chamberlain, testified: "As to the 
terms, he said lie had thc money, if necessary, but he would rather 
have soinc time on part of it. He liad told me that when I wrote the 
letter to Moser. I knew Fenner could pay cash, but said he would 
rather hare :t llttlc more time. I do not recall that I told Moser that 
Fenner was rcady to pay the difference in cash. I was trying to get the 
best terms I could for Fenncr. He was buying from me and was a, cus- 
tomer of mine." 

This is the only evidence relied upon to support the instruction, and 
we think i t  fails to disclosc any bad faith or fraudulent purpose upon 
the part of plaintiff. There is no evidence that plaintiff was 
Fenner's agent to make the trade, or that plaintiff was to re- (260) 
ceive a dollar rnore for their services than the $150 agreed to 
by defendant. I t  is true this was to be paid by Fenner, but i t  was in 
exoneration of defendant. All the evidence shows that if the trade had 
been fully consurnmatcd, defendant would have received every dollar 
thc paper-writing called for, and that plaintiff would have received 
no more than tlic stipulated con~n~ission of $1 50. 

The language of the witncss Chamberlain is ambiguous and its pur- 
port not quite understood by us, but i t  is probable that he was referring 
to the terms of payment. Certainly, nothing else appearing, it is nol; 
sufficient to brand plaintiff with bad faith and fraudulent conduct in its 
dcalings with defendant. 

For the error pointed out in the charge, there inust be a 
New trial. 

Cited: Butler v. Munufactu.ring Co., 182 N.C. 552; 8. v. O'iVeal, 187 
N.C. 25; 8. v. Melton 187 N.C. 482; 8. V. Bost, 189 N.C. 643; Richard- 
son v. Colton Mills, 189 N.C. 655; Milling Co. v. EIighwuy C'ommission, 
190 N.C. 699; MehafJey, Admz. v. Constmction Co., 194 N.C. 719; 
8. v. Bryant, 213 N.C. 757; Switzerland Co. v. Highway Commission, 
216 N.C. 460; Johnson v. Insurance C'o., 2% N.C. 445; S. v. Alslon, 
228 N.C. 558. 
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E. 8.  FORD r. DEWITT MOORE. 

(Filed 27 March, 1918.) 

Statute  of Frauds-Debt of Another-Promise-Consideration. 
Where money and crop supplies a re  advanced to a father and son upon 

the promise of the father alone to pay for them, and accordingly the credit 
is extended a t  the time or thereafter, the transaction does not fall within 
the meaning of the statute of frauds requiring a writing, etc., for one to 
become bound for the debt, ete., of another: and when there is evidence of 
such transaction, a motion as of nonsuit should be denied. 

CIVIL ACTION to recover a debt, tried before Lyon, J., a t  November 
Term, 1917, of FRANKLIK. 

From a judgment of nonsuit plaintiff appealed. 

TV. H. Yarborough and Ben T. Holden for plaintiff. 
W. H. Rufin, Thomas W. Ruffin, and W. M. Person for defendant. 

BROWX, J. This action is brought t o  recover $592.99 for money, 
supplies, and a horse alleged to have been furnished to defendant and 
his son, John D.  Moore. At  the close of the evidence, the court, being 
of opinion that there is no evidence that  the credit was extended to 
defendant, or that he was the original promissor, and the contract not 
being in writing, sustained a motion to nonsuit. 

There is evidence that  in the beginning of the year 1914 this defend- 
ant went to plaintiff, a merchant engaged in the mercantile and live- 

stock business, and made a contract with plaintiff for advances 
(261) for himself and his son, John Moore; that  defendant obtained 

$34 in cash a t  once to pay his son's account a t  McKennis'; tha t  
he purchased a horse for him, and that  plaintiff advanced during the 
year to the son feed supplies and some money with which to make a 
crop. 

There is evidence that  a t  the time of the arrangement defendant told 
plaintiff that  he did not svish his son to  know that he was helping him. 
For the protection of defendant, the plaintiff caused the son to execute 
a crop lien and chattel mortgage. The advances were charged on the 
books to the defendant, DeWitt Moore and John D. Moore. 

We are of opinion that  the court erred in suetaining the motion to  
nonsuit. 

There is abundant evidence to go to  the jury that  the promise of 
defendant was made before the debt was created; that the credit was 
extended solely to him, and that  if any credit was extended to the son 
i t  was in the capacity of a joint principal with his father. Morrison v. 
Baker, 81 N.C. 81; Sheppard V .  Xewton, 139 N.C. 536. 
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It is immaterial that the account was chargcd on the books against 
both father and eon, if the credit was cxtended to  the former. The obli- 
gation of the promissor is binding if made at the time or before the 
debt is contraetcd when thc crcdit is cxtendcd to  him or to both him 
and his codebtor. Peele v. Pozclell, 156 N.C. 553; TTorthington v. Fri,z- 
e l k  & Joly, 93 S.E. 776. 

Reversed. 

Cited: Balenline v. Gill, 218 N.C. 499;  Rubber Corporation v. Bozo- 
en, 237 N.C. 427. 

I (Filed 27 Marcl~, 1918.) 

1. Deeds and  Conveyances--Grantees Not in Ess-Statutes. 

I A deed escculecl and delivcrrd in  1881, or l~ r io r  to the Arts of 1893, 
ch. 498 (now Revisal, see. 1(116), conveying lands, etc., to prrsons not then 
in ease may not  be revoked by the grantor. 

2. Evidence-1)c.clarations-Ag.ainst Interest. 
Wherp the grantor conveys land by gift to his son and later to  another 

prrson under a registered deed, thc declarations of the son made shortly 
prior to the later deed, that  his father had ofl'errd to give him the place, 
but he would not accept it, do not, of themselvrs, show that  the declara- 

I tions wpre against the son's interest, and they are  incompc%er~t e?-irl~ncr in 

1 favor of the son's title to the lands. 

) 3. Rvidcncc-Admissions-Imnds-Title. 
I Admissions a s  to iitle runs1 be made by the aclvc~rse party or one nntlcr 

whom he claims lo be admissible againrt him in 2111 action to rccwvcr 
lands. 

4. Evidence-Titl6~-bn(Ib-I~eclnrations-Ist - lic'nlaindennan. 
Declaral ions of a deceased person affecting tiLle to hntls shor~ld bc most 

closely scrutinized and admitted a4 el-idence with great canlion; and when 
they a r e  admitted, it  is upon the ground that, bc6nq against daclarant's in- 
terest, thry are a s  e~licacioas of the truth of the matter its the oath and 
cross-examination : and when admissible, the dec1:rrations of il lifc tcnan: 
may br competent against ihc remainderruau. The distinction he twc~n 
admissions and cleclar,?tions discussed by AT,I,ICN, d .  

5. Evidence-Title-Lancls-Declarations-I3urden of Proof. 
One relying 011 declarations of a deceased 1)ersoii as  affecting his title 

ant1 rnadp aqainst his interest must show that the dcclarant 1vas amnrc 
of th(.ir effect at {lie time; and where the facts and (*~~CI I I I IS~ : I I ICP\  tend 
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to clisl~rore this. and only the mere fact of the tlec.leration is testified to, 
such declarations are  inadmissible. 

6. Evidencehnds-rFitle-Ai~tc Litcm Motain. 
The doctrine of awte l i t em mofawt, in its relation L o  the admissibility 

of declarations aff'ecting title to lands, applies to thcl beginning of the 
conlror-ersg and not the action. 

7. Deeds and I:onvcyances-Delivery-Presun~ptions-Evidence. 
The registration of a dced presumes delivery and places the burdm of 

l m o f  on the one who controverts its delivery. 

8. Headings-Admissions-Delivery-Evidence. 
Where declarations a r e  relied on in a n  action to recover lands to show 

that  a deed to lands had noi been delivered, and the  pleadings and ad- 
missions show that  the deed was delivered: R c m b l ~ ,  i t  is not open to a 
party on the trial to deny i ts  delivery. 

(262) APPEAL by plaintiff from Lyon, J., a t  the August Term, 1917, 
of FRANKLIN. 

This is an action for the recovery of land. Plaintiffs claim under the 
deed of their grandfather, William Roe, dated 26 August 1881, and 
recorded 27 May 1882, made to plaintifi7s father, Winfield Scott Roe. 

Defendant claims under a deed made by William Roe to Winfield 
I Scott Roe dated 2 January 1886, and recorded 25 January 1886, fo-c 

the same land, and subsequent dced of W. S. Roe and wife to defend- 
ant, also duly recorded. 

The deed of 26 August 1881, contained habendurn as follows: "To 
have and to hold to him, the said W. S. Roe, during his natural life; 
and if he should havc any living child or children, then to them; or if 
his wife, Mary Roe, should survive him, then to licr during her life- 
time. The said W. S. Roc having no rhildren, then the said land is to 
revert back as a part of my estate." 

The second deed was in fee simple; was made after the death of 
Mary Roe; the second taker for life under the first deed had died 
without issue, and the deed contained the following reference to thc 
first named deed: "It being the tract of land deeded by the said Wil- 
liam Roe and wife to W. S. Roe during his lifetime, and containing 

50 acres, more or less." 
(263) W. S. Roe married a second time and died in July, 1915, Icav- 

ing issue surviving, Elijah Roe and Bennie Roc, plaintiffs. 
The real controversy on the trial was as to the delivery of the deed 

of 1881, and on this question thc defendant was permitted to prove by 
a witness that he went to see W. S. Roe a short time before the deed of 
1886 was executed for the purpose of buying the land, and that he, 
W. S. Roe, said "he didn't havc any land to sell; said his father had 
offered to give him a place, but he wouldn't accept it." 
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The plaintifls escepted. 
There was a verdict and judgment in favor of the defendant, and the 

plaintiffs appealed. 

Wttlinnt H .  IZuflin, Thomas W .  Ituffin, and William W. Boddie for 
plain tiffs. 

17mborough ck Betrm and A .  J .  fiarris for defendant. 

ALLEN, J .  The plwmtiifs ale the owners of the land in controversy 
if the deed of 1881 was delivered, although not then in esse, because of 
the conveymce by the dced of a life estate to W. S. Roc (Powell v. 
Powell. 168 N.C. 5611, and the deed of 1886 could not affect their 
title :is i t  was execntcd prior. to the enactment of the statute conferring 
tlte power to revoke a deed when made to persons not then in being 
(Acts 1893, ch. 498, now Revisal, sec. 1045), and the title having passed 
I ron  the grantor. by the first dced, if delivered, i t  could not be recalled. 
Buchrrnan v. Clarke, 164 N.C. 55. 

T h e  poGtions, practically conceded by the parties, show the im- 
portance and materially of the declaration of W. S. Roc, which is the 
only evidence offered by the dcfcndarit to rebut the pres~mpt~ion of 
deIivery a~ising from the registration of the decd, and the question 
prc~ented is as to  the xdlnissibility of this declaration. 

It n a i  not comlwtc~nt as an admission because not made by a party, 
or by one under who~u the plaintiffs claim, as they derive their title 
from tlic deed of William Roc and not from W. S. Roe, and if ad- 
mis>ible a t  all i t  must be as a dcclaration against interest, which is R 

recognized exception to the rule excluding hearsay evidencc. 
Declamtions against jntcrcst are admittcd from necessity, as other- 

wise, thc declarant bring dead, a party might be deprived of the oppor- 
tunity to establish a j u ~ t  causc, and bccmlse self interest is supposed 
to supply a test of truth as efficacious as the oath and cross-exami- 
nation; and it  has been held, in the application of the rule, that  the 
declaration of a life tcnant inay be competent against x rcmainder- 
man. Smith  v. Moore, 342 N.C. 287. 

The courts, ho\~-wer, while receiving evidencc of this character, say 
that *%he testimony of witnesses based merely upon memory as 
to oral statements made by persons sincc deceased should be (264) 
received with g c a t  caution, and if a long time has elapsed since 
the zlleged statements (in this case more than thirty ycars), such 
tc~stlrnony i.; held to be most unsatisfactory and inconclnsive." Dixon 
v. Dmm,  Ann. Cas., 1915 D, 622. 

"JT~rds  are harder to  observe than physical things." Minto Logic., 
290 "The narration of conversations correctly is the most difficult fact 
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of memory and expression." Piffett's Succession, 37; Lee Ann., 371, 
"Conversations are always but partially recollected, never truly stat-  
ed." Note to Wilbur u. Toothaker, 18 Ann. Cas., 1191. 

"This character of evidence is the weakest and least satisfactory of 
any in persuasive character. It may be observed tha t  they ought to be 
received with great caution. 'The evidence, consisting as i t  does in the 
mere repetition of oral statements, is subject to much in~perfection and 
mistake, the party himself either being misinfornled, or not having 
clearly expressed his own meaning, or the witness having misunderstood 
him. It frequently happens, also, tha t  the witness, by unintentionally 
altering a few of the expressions really used, gives an effect to the 
statement completely a t  variance with what the party did say.' 1 Greel~ 
on Ev., 16th, 2d sec. 200. 

"Though the witness who testifies to the oral statement may be 
honest, his memory may be a t  fault, or he may have failed to com- 
prehend and interpret the statement as i t  was intended to  be under- 
stood by the speaker. . . . Moreover, so easy is i t  to fabricate such evi- 
dence tha t  there is strong temptation to a dishonest or interested wit- 
ness to  do so. (17 Cyc. 806.) After enumerating these elements of 
weakness, the author of the article in Cyc. on this subject, a t  page 
808, remarks: 'Exposed to all the infirmities just mentioned is the 
testimony to oral statements of dead men, which is invariably sub- 
jected t o  the closest scrutiny in view of the impossibility in most cases 
of convicting the witness of perjury if his testimony is willfully false.' " 
Escollier v. R.R., Ann. Cases, 1914 B., 470-1. 

I n  furtherance of this policy of caution and scrutiny, the line has 
been marked between the declarations of deceased persons and the 
admissions of parties, which are subject to some but  not t o  all the in- 
firmities of evidence of declarations, and rules have been formulated 
prescribing tests for their admissibility. The distinction between ad- 
missions and declaration against interest is very clearly stated by 
Mr.  Chan~berlayne in his work on Evidence, Vol. 2, see. 1235, as fol- 
lows : 

" (a )  The admission is the statement of a par ty;  the declaration 
against interest is made by a third person. ( b )  To be admissible a t  all, 
the declaration against interest must contravene, to  the knowledge of 

the declarant, his pecuniary or proprietary interest. In  case 
(265) of an admission, such a state of affairs would enhance the proba- 

tive weight; i t  would not, however, be essential to admissibility. 
To  secure that, it is sufficient tha t  the statement should be the ?-ohm- 
tary act of the party and cover a probative or res yestae fact. (c) The 
declaration against interest is secondary evidence and is incompetent 
unless the declarant is shown to be dead, absent from the jurisdiction, 
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or unavailable for some other sufficient cause. The admission, on the 
contrary, is primary evidence and is competent though the declarant 
be present in court and ready to testify. ( 6 )  An admission may be 
made a t  any time. The declaration against interest is inconzpetent if 
niatle post litem motam.  ( e )  The admissibility of a declaration against 
intercat is governed hy the rules of sound reason. Tha t  of an adnlission 
1s determined largely by procedure." 

Thc same author says, Vol. 4, sec. 2770, that  the ileclarant must have 
bcen distinctly conscious a t  the time of making his assertion that  it 
\?as directly opposed to his pecuniary or proprietary interests, that  
tliere was  an ahsencc of controlling motive to misrepresent" (sec. 
2772) : that  "The burden of proving that  the declaration was against 
thc interest of t h c  dcceasetl declarant lies upon thc proponent of the 
evidence" (sec. 2773) ; that  "To establish the degree of relevancy or 
probative force upon which thls exception to the hearsay rule rests, ~t 
is eer-mtial that  tllc speaker should possess a present, rather than be 
expecting to  acquire a future interest. He  must not only possess this 
interest in point of fact, hut be aware that  he docs so. The willingncsi 
of the declarant to  minimize his apparent interest must not spring from 
s desire that  a still greater gain will result by his ma,king an apparent- 
ly trifling sacrifice, so that  lie may be really the victim of a controlling 
motive to misrepresent while seemingly forced to speak the truth, 
though highly injurious to himsrlf. In  other words, i t  is required that  
the interest in derogation of which the declarant speaks should bc 
shown by the proponent to be (1) actual, (2) known to the dcclarant. 
( 3 )  the substantial interest involved in the matter" (scc. 2781) ; that 
"should the interest of the declarant be erroneously supposed by him 
to be served by the statement which hc is making, the la t te~.  is devoid 
of probative force, although as the situation actually exists i t  is very 
much against his pecuniary or proprietary interest" (sec. 2782) ; and 
"it sliould tjc matte to  appear by the proponent that the declarant is 
not. as i t  wcrc, inaking a jettison, throwing over a small portion of 
111s cargo for the sake of saving the rest. Should t l ~ c  court come to en- 
trrtnin a suspicion that i t  is dealing with an attempt to prejudice n 
sn~al l  interest for tlir purpose or with the result of saving a large ont, 
the e~idcnce will be rcjccted" (sec. 2784). 

The other text -writers lay down the same general principles, (266) 
~ l t h o ~ g l l  not llsually with the same elaboration, and applying 
them to the evidcnrc before us, the declaration of W. S. Roc is in- 
caolvrpetent. 

VTe will not put our decision on the ground that  the declaration was 
not made ante l i tem molam, which means the beginning of a contro- 
vcrsy, and not of an action (Westfeldt v. Adorns, 131 N.C. 385), be- 
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muse there is a conflict of authority as to the necessity for this 1.equire- 
ment; but if we did so, i t  appcars that  the controvcrsy as to  the dr- 
livery of the deed had already arisen, as the rcgistration of the decd 
presumed delivery and the dcclarant was denying it. 

We prefer to deal with the qucstion as to whether thc defcndant has 
sustained t l ~  burden of showing that the declaration was against the 
interest of the declarnnt, tliat "lie had no probable motire to  falsify the 
fact declared1' (Smith v. Moore, supra), and tliat there was "a total 
absence of interest to pervert thc fact." Slnilh v. Moore, quoting t ~ ~ ~ n l  
Lord Ellenborough. 

Whatever else may be in doubt, i t  is clear that  the dcclarant did not 
believe i t  was against his interest to say that the dced of 1881 had not 
been delivcrcd, and there was therefore absent the consciouanes;: of 
self-interest, which takes the place of the oath and cross-examination, 
and without which the declaration is not admissible. 

So far from thinking such a declaration against his interest, hc evi- 
dently thought thc dced of 1881 conveying to hill1 a life estate wa.3 
injurious to him, because he says he would not accept it. Nor is the 
declaration shown to be free from a probable motive to  pervert the 
truth. If the deed of 1881 could IJC shown to be inoperative, the ritlc 
to  the fee would be in his father, to which he might reasonably hope 
t o  succeed as heir if lie could not procure another decd, and there is 
no suggestion in the record of any influence which could by any possi- 
bility frustrate his expectation of owning thc whole estate one way 
or the other. The declaration was also made but a short time hefore 
the cxccution of the decd of 1886 conveying to him the fcc, the w a r -  
ness in point of time permitting an influence of one being a pqxiratioir 
for the other. 

We therefore conclude tliat the evidcncc ought not to h a w  been ad- 
mitted; but i t  is doubtful if the yucstion of dclivery is open to the de- 
fendant. 

The decd of 1886 is not set out in full, but the recital, "it helug thc 
tract of land dccdcd by the said William 1Xoe and wife to W. >. Roc 
during his lifetime," whuld seem to be an acknowledgment of the dc- 
livery of the decd of 1681, but if this is not binding on the defendant. 
the delivery of the decd of 1881 is not only not put ju issue I)>- tllc 
pleadings, but i t  is substantially admitted. 

It is alleged in the complaint: 
(267) "1. That on 26 August 1881, Willian~ Roe and wife, Eliznl,cth 

Roe, grmdparents of the said Bennie Roe and Elijah Roc, ran- 
veyed to their son, Winfield Scott Roc, father of the plaintiffs. by :i 

deed which is recorded in the rcgistry of Franklin County in Book 6 0 ,  
st page 225, a tract of land in said county of Franklin, which is l-mmd- 
ed and dcscribcd as f o l l o ~ s : ~ '  (Description omitted.) 
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The habendurn of said deed being as follows: "To have and to hold 
to him, the said W. S. Roe, during his natural life; and if lie should 
have any living child or children, then to them; or if his wife, Mary 
Roe. should survive him, thcn to her during her lifetime; and after the 
dea,th of the said TV. S. Roe and his wife, Mary Roe, the said W. S. 
Iloo having no children, thcn said land is to revert back as a part of 
my estate." 

" 2 .  'rl'h~lt on 2 January 1886, after the dced described in paragraph 1 
hereof had bcen delivered and put to record, the said William Roe and 
wife executed and dclivcled to said W. S. Roe a decd conveying said 
50 acres of land to liiin in fee sin~ple, which deed is recorded in said 
registry in Book 71, page 269. The record of both of said deeds will be 
oEcred in evidence when in the course of the trial of this cause the 
same becomes necessary." 

The answer to these paragraphs is as follows: 
"I. It is admitted that the deed referred to in paragraph 1 of the 

complaint appears of record in the ofice of the register of deeds of 
Franklin County in Book 60, page 225, but in connection therewith, 
this deicndant says that on the datc the said deed purports to have 
bcen dated, to wit, 26 August 1881, and the date when the same ap- 
pears to have been recorded, to wit , the said plaintiffs, 
Bennie Roe and Elijah Roe, liad neither of them been born, and the 
said W. S. Roe had ncvcr had any children. Mary Roe, wife of W. S. 
Roe, was living, but died prior to 2 January 1886, without ever hav- 
ing had any children. And this defendant further says that no con- 
sideration passed, or could have passed, from thc said plaintiffs to the 
said William Roc and Elizabeth Moe, grantors in said deed, the sole 
conbideration cited therein being natural love and affection for the 
said mr. S. Roe. This defendant, therefore, insists that said plaintiffs 
not being in existence on said 26 August 1881, and no considcratioi~ 
having passcd from them or from any one in their behalf, they did not 
take. and could not have taken, any estate or interest in the lands de- 
ecrlbed in mid dced. Except ws herein admitted, paragraph 1 of the 
complaint is denied. 

"2. The execution and dclivery of the dced refcrrcd to in paragraph 
2 of the complaint, whcrcby William Roe and wife conveyed the said 
lands to W. S. Roe in fce simple, is admitted, and i t  is furtller true 
that on said 2 January 1886, the said W. S. Roe had no children 
or wife, Mary Roe, his former wife, having died some time prior (268) 
to said datc without ever having had any children." 

It thus appears from the first paragraph of the answer that the only 
attacks made by thc defendant on the deed of 1881 are that i t  was 
exect~ted when the plaintiffs were not in esse, and that i t  was without 
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consideration, and from the second that the allegation in the second 
paragraph of the complaint, that  the deed of 1886 was executed after 
the deed of 1881 "had been delivered and put to record," is not denied. 

We are therefore of opinion, on the whole record, that  the plaintiffs 
are entitled to  a 

New trial. 

Cited: S.C., 179 N.C. 686; S.C., 181 X.C. 181, 183; Nobles v. Daven- 
port, 183 N.C. 210; Best v. Utley, 189 N.C. 365; Carr v. Bizzell, 198 
N.C. 213; S. v. Blakeney, 194 K.C. 652; Insurance Co. v .  R.R., 195 
N.C. 696; Xtanback v. Bank, 197 N.C. 295; Thompson v. Buchanan, 
198 N.C. 281; Hager v. Whitener 204 N.C. 751; Jefferson v. Jefferson, 
219 N.C. 339; Mackie v. Mackie, 230 N.C. 154. 

J O H N  R. HAWES ET AL. V. COMMISSIONERS O F  PENDER COUNTY. 

(Filed 27 March, 1918.) 

Stock Law-Taxes-Assessments-Real Property-Statutes-Injunction. 
Revisal, see. 1675, authorizes, upon certain conditions, "a tax upon the 

property holders within the district," when withdrawing "from a stock- 
law district"; and section 1685 authorizes an "assessment" upon all real 
property, etc., for the purpose "of building stock-law fences" within 
counties "which may adopt the stock laws"; but a n  assessment by n 
county upon the real estate to build a fence for the purpose of keeping 
t h e  stock in antistock-law territory from trespassing is unauthorized by 
law;  and a restraining order should be continued and, under the facts of 
this case, made perpetual a t  the final hearing. 

APPEAL by defendants from Devin, J., a t  chambers in Wilmington on 
12 December 1917, continuing a restraining order to  the final hearing. 

C. D. Weeks and C. E. McCuElen for plaintiffs. 
J. H. Burnett and John D .  Bellamy & Son for defendants. 

CLARK, C.J. This is an action by sundry citizens and taxpayers of 
Pender County and owners of real estate therein, alleging that the 
Board of Commissioners of Pender had levied an assessment upon all 
real estate within the boundaries of the county, excepting a part of 
Rocky Point Township, for the purpose of raising funds to construct 
a fence around the outer boundaries of said district, and would order 
the sheriff to collect the said assessment out of the real estate of said 
county. 
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Tlic Court finds as a fact that the defendants havc been restrained 
in another action pending in thc Superior Court of Pender from levy- 
ing 3 tax upon all tlie property, real and personal, located in the said 
district under ailtklority of Rcvisal, 1675, as amended by chap- 
ter 99, Public LocaI Laws 1917. The validity of such "tax" is (269) 
not before us in this proceeding. 

The court properly held as a conclusion of Iaw that  ''the Board of 
County Commissioners of Pender havc no lawful authority to levy 
such assessment upon the real estate of said district." 

There are only two statutes under which the comn~issioners of Pendcr 
could claim authority to lcvy this assessment, i.e., Rcvisal, 1675 and 
1685. Revisal, 1675, provides that upon the conditions therein pre- 
scribed under which territory may be allowed to "withdraw from a 
stock-law district," the cxpense incurred in changing the fence in such 
territory shall be provided for by "a tax upon the property holders 

said district." That section certainly does not authorize thc! 
levy of an asscssment which must be laid solcly upon the real estate 
of the district bencfitcd. The order herein enjoined does not !tvg :I 

"tax" upon all "property holders." 
Revisal, 1685, does authorize the county conimissioncrs to lcvy an 

assessment, but only for the purposc therein stated "of building 
stocklaw fences," for which purpose "the board of commissioners of the 
county may lcvy and collcct a special asscssment upon all real proper- 
ty taxable by the State and county, within the county, township, or 
district which may adopt the stock law." This is an assessment, but it 
is not for such purpose, and is, therefore, unauthorized. This has been 
expressly held. IIarper v. Comrs., 133 N.C. 114. 

The restraining order was propcrly continued to the final hearing, a t  
which time, upon the admissions in the defendants' answcr, the injunc- 
tion should bc made pcrpct~~al.  

Upon the mcrits of the stock-law and antistock-law controversy in 
the county of Pender, the Court has no authority nor desire to pass. 
Thc sole question presented to us is whether there is any authority 
conferred by law upon the cnmmissioncrs of said county to pass the 
resolution levying an assessment upon real estate to build this fence 
for the purposc sct out in thc resolution of keeping the stock in an anti- 
stock-law territory from trespassing upon people in the adjoining 
counties of Duplin, Sampson, Bladen, Columbus, Brunswick and New 
Hanover and Rocky Point Township in Pender, in which the stock 
law prevails, and i t  is very clear that such authority is not conferred 
by any statute, and the judgment of his Honor is 

A4ffirmed. 

Cited: Marshburn v. Jones, 176 N.C. 519. 
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1. Drainage Districts - budgnieiits - Modifications - Changes - 
Courts. 

The jntlgments rendered upon the organization of a drainage district 
does not conclude the filing of supplcLmentary petitions, for  such proceed- 
ings a re  subject to modification from lime to time by the landowners in 
the district or by the supervisory orders of the court, with the restriction 
that no radical change will be made or any change that  would th rov  
additional costs upon the landowners therein n~ithout benefit to them. 

Where it is made to appear that the stopping of a main calla1 IJ-ithin 
a drainage district short of the distance originally planned is a rletri- 
ment, and causes damage lo the health of those living therein. and is 
also insufficient, i t  is proper, upon the petition of some of tlie landowners 
in  the district to extend the canal a t  their own cost, for the cnourt to 
appoint "viewers" with direction to report their ndio~r.  subject to the 
approval of the court. 

APPEAL by Drainage Coniinissioners from Devin, J., a t  chaunbers, 
25 January 1918; from PENDER. 

This is a petition by certain members of thc Lyon Swamp Drainage 
District. They do not attack the formation of the original district nor 
the bond issucs on account thereof, nor are they seeking to enjoin the 
collection of taxes, or in any way to change the boundaries of the dis- 
trict, or the decrees already made. The petitioners have paid all their 
assessnlents for the expenses in forming the district and its main- 
tenancc and thc taxes levied for the payment of the bonds. 

This is a supplementary petition, after due notice given to the drain- 
age commissioners, filed hefore thc clerk, who held that the landowners 
within said district above tlie Vollers line should be permitted, without 
cost to the landowners below that line, to extend through their iands a 
canal suficient in size and depth to drain and carry off the waters froin 
said lands and to discharge the same into thc main canal already con- 
structed. 

The clerk before whom the petition was filed finds as facts that the 
main canal cxtending up Lyons Swamp to the Vollers line is amply 
sufficient to accommodate and carry off the water from the lands in 
said district above that  line, and i t  would he beneficial to  said canal 
to have this additional watcr turned through it, which will tend to 
keep i t  open and clear of trash and vegetable nlatter; that said lands 
above the Vollers line owned by the petitioners are a part of said 
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drainage district and havc bcen paying assessnients regularly, though 
their lands havc received no actual benefit from the drainage, 
and that  the Worth and Vollers farms in said district bclow the (271) 
Vollers line arc not now sufficiently drained, but if the said canal 
should be extendcd as desired by the petitioners of sufficient size and 
depth to  drain thc lands above the Vollers line, i t  would benefit the 
Worth and Vollers farms below that  line by giving them sufficient 
d~ainage, and that  thc canal below is amply sufficient to take care 
of thc water coming down from above if thc canal is extended. Tllc 
clerk hcld that  thc landowners above the Vollers line should be allow- 
cd to  drain tlic waters from thcir lands into thc said main canal with- 
out being required to pay anything for thc privilege, but that  the ex- 
tension of the canal tllrougll thc lands of thc petitioners should be pro- 
vidcd a t  their own cxpense without any cost to  the landowners below 
said line. The cIerk directed that  tlie line of the extension of the canal 
from its present, licad through the lands of the petitioners should be 
selected, mmked and desjgnatcd by thc board of viewers, whonl he 
named, and who should lay out the routine and report their action for 
approval by tlic court, togcther with the cost of digging anti ronstruct- 
ing such canal. 

From this order tlic drainage conmissioncrs appealed to  Devin, J., 
who found subsfantjally the same facts, and, furthcr, that  the extension 
of the canal now praycd for was part of the original plan of tlie di.,t,rict, 
and that  by stopping the ctmal a t  the Vollers line the bottoin of the 
canal had siltcd up a foot abovc the depth called for in the original 
plan for a distance of 2,000 yards, with the result that  i t  had ret:vded 
the flow of water down the said canal, and that by extending thc canal 
througli thc propcrty of the petitioners to conform to the original plan, 
it would have the effect to  deepen the present canal lor the distance of 
2,000 yards, and t,liat thc natural drainage of the water from the land 
of the petitioners is through said main canal, the extension of which 
will benefit said land, which is vcry fertilc, and will produce abundant 
crops if such adcquate drainage is provided, but that  now the lands of 
the petitioners abovc the Vollers line are too wet for cultivation for 
lack of the drainage which the petitioners are asking to make a t  thcir 
own cost, and that the stagnation of water in this territory is such us to 
threaten thc health of the cornmunity, including the village of Center- 
villc, which will be much irnprovcd by this drainage. 

All the pctitioncrs were parties to  the original procecding, and thcir 
lands are already within the district. They havc paid all assessments 
without deriving any adequate bencfit from said district in consequence 
of tlie an~endmcnt of the original plan which stoppcd the main canal 
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a t  the Vollers line, instead of carrying i t  through the lands of the peti- 
lioners as originally provided. 

The judge affirmed the action of the clerk, and the commissioners 
appealed. 

(272) Bayard Clark: for petitioners. 
C. D. Weeks for Drainage Commissioners. 

CLARK, C.J. I n  Adams v. Joyner, 147 N.C. 77, almost the identical 
question was presented and decided. The defendant there contended 
that  the formation of the district had been settled in a drainage pro- 
ceeding in 1891, and pleaded estoppel and res judicata. The Court, 
however, held against this contention and the point came fairly before 
the Court in Staton v. Stnton, 148 N.C. 490. The Court held that  the 
judgment which had been entered in 1886 was "not a final judgment 
conclusive of the rights of the parties for all time, as in a litigated 
matter, but i t  is a proceeding in rem which can be brought forward 
from time to time, upon notice to all the parties affected, for orders in 
the cause, dividing (as here sought) the amount to be paid by each of 
the new tracts into which a former tract has been divided by partition 
or by sale; to amend the assessments when for any causc the amount 
previously assessed should bc increased or diminished; for repairs; for 
enlarging and deepening the canal, or for other purposes, or t o  extend 
the canal and bring in othcr parties. It is a flexible proceeding, and to 
be modified and molded by decrees from time to time to promote the 
objects of the proceeding. The whole matter remains in control of the 
court." 

We think this expresses the intention of the statute. Subsequent 
events, such as the silting up of a canal, or washouts by reason of 
torrential rains, or other causes, may cause a necessity for some 
changes in the plans originally adopted, or expcrience may point out 
unforeseen defects, and for this and othcr causes the corporate body it- 
self can make proper changes in its plans, or they can be ordered upon 
supplementary petition before the rlerk, subject, however, in both 
cases t o  the rule tha t  there can be no radical change made in the plan 
marked out in the original proceedings, or any that  will be a dertinient 
to the rights of thc bondholders or to the other proprietors within said 
district. I n  G ~ h b s  v. Drainage Cornrs., ante, 5, this Court approved 
the action of the drainage cornnlissioncrs in raising the assessment for 
maintenance which was made necessary by changed conditions. 

In  this case i t  has been proven by experience that  the dropping off 
froin the original plan of the extension of the canal as now proposed 
has made the drainage district an injury, not a benefit, to the petition- 
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crs, and has causcd stagnant xater  to be ponded upon their lands to  
thc detriment of cultivation and the impairment of the health of the 
community, and the board of vicwers mrcre directed to  lay out and 
report the location and cost of the proposed extention, which, if ap- 
proved by the court, shall be nzade a t  the sole cost of the pe- 
titioners. (273) 

111 Adams v. Joyncr, 147 N.C. 83, thc Court, discussing the 
right of the court to rnalie orders from time to time in the regulation 
of drainage matters by rcason of changed conditions, says: "The pur- 
pose of the statutes is the promotion of agriculture, the increase of food 
for the people. They should be so construed and so administered that  
this purpose be accomplishcd.'' 

I n  Xtaton v. Staton, supra, the Court, after holding that  i t  is not 
necessary to  keep such cases on the docket, says: "The proceedings are 
not highly technical, but arc intended to be inexpensive and to bc 
moIdcd from time to time by the orders of the court as may best pro- 
mote the beneficial results conternplated by the statute." 

The cascs cited by thc counsel for the appellants are d l  whcre an 
attack was inadc upon the formation of the district, or to  enjoin the 
collection of taxes, or to withdraw lands from the district. I n  Grifin v. 
Comrs., 169 N.C. 643, relied on by appellants, the Court declined to  
enjoin the colIection of taxes because the right to object not having 
been taken a t  the proper t h e ,  i t  had been waived, but says that the 
plaintiffs might proceed against the drainage comniissioners as to other 
matters. 

It was intended that  these proceedings should be flexible and subject 
to  modification from time to time by the action of the landowners in 
the district or by the supervisory orders of the courts, subject, however, 
to  the rtstriction that  there should be no material change or any 
c l~a l~ge  tha t  would throw additional costs upon the other landowners 
except to  the ~ x c n t  of benefit to  them. 

I n  this case, i t  was found as a fact by the clerk, and the finding was 
by the judge, that  the extension asked for will be a benefit 

to  the canal already dug, and will benefit some of the owners of the 
lands below the Vollers line as well as those above that  line while the 
expense shall be borne cntirely by the petitioners above that  line. 

Upon the findings of fact, we think that  the order appointing "view- 
ers" and directing them to make a report of their action, subject to the 
approval of thc court, was properly granted. 

Affirmed. 

Cited: Oden v. Bell, 185 N.C. 404; Drainage District v. Cahoon, 
193 N.C. 330; Drainage District v. Bordeaux, 193 N.C. 628; In  re 
Drainage District, 228 N.C. 249. 
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(Filed 3 April, 1918.) 

Partnership - individual Liability - 1nsolvenc~~-Exvmptiol~s - Con- 
sent-Cualit om-Ewo~~c~rution. 

13acli member of a l~artnership is individually liable for partnership 
debts, wit11 the right to have the firm's assets applied thereto in exonera- 
l i on ;  and, in case of insolvency, neither member of the firm may claim 
his personal property exemption therefrom, without the consent of the 
other; and this principle applies in exoneration of the retiring partner, 
m c l  for the beucfit of the firm's creditors, when the continuing partner 
has boudit out the other upon condition that he  shall assume the indebt- 
ednes\ and gay them ont of the assets of the partnership. 

(274) CONTROVERSY WWJTIIOUT ACTION heard by Stacy,  J., 5 January 
1918 fl.0n1 NEW HAWOVER. 

This is an action to determine the right of the defendant L. P. Mat- 
thews to a personal property exemption in certain property which for- 
merly belonged to the partnership known as the Frost Ice Cream Com- 
pany, which partnership was composed of the defendant L. P. Mat- 
t h e w  and the plaintiff George L. Farmer. 

On 2 April 1917, the plaintiff Farmer sold his interest in thc busi- 
ness and property of the partnership to the defendant Matthews, who, 
as a part of the contract of sale, assumed the payment of all the debts 
of the partnership and agreed to pay the same out of the said busi- 
ness. 

After said sale, the said Matthews continued the business until 30 
June 1917, when he cxccutcd a deed of assignn~cnt to the defcndant 
Read conveying to him the entire property, which was the same proper- 
ty owncd by the partnership on 2 April 1917, and reserving therein 
his personal property cxemption. 

All of the property and business has been sold by the assignee and 
the assests in his hand arc insufficient to pay the debts of the partner- 
ship in existence on 2 April 1917, and which are now due and owing. 

The plaintiffs in the action are creditors of the old partnership, and 
Farmer a member of the old firm, and they contend that the defendant 
Matthews cannot have his personal property exemption until the debts 
of the old partnership are paid, without the consent of his former 
partner Farmer, who objects to the defendant having his exemption. 

13s Honor rendered judgment in favor of the plaintiff, denying the 
right of the defendant to his exemption, and the defcndant excepted and 
appealed. 

Kenan (e: Wright  for plaintiffs. 
J .  A. McNorton for defendants. 
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ALLEN, J. Prior to 2 April 1917, the plaintiff Farmcr and the de- 
fendant R/lattliews were partners, and as such each was liable for the 
debts of the firm. 

Growing out of this liability, the Court says in Allen v. Grissom, 90 
N.C. 92: "Each ineniber of a partnership has a right to require the 
application of the joint effects to the joint debts, before any portion of 
them can be divcrtcd to the individual debts of the separate 
partners, and this is a ix~eans of personal exoneration. It is an (275) 
equity possessed by each and grows out of their relations as 
partners, and the implied ljn~itation upon the power of each to dis- 
pose of the common property in furtherance of the object of their as- 
sociation. But this equity does not extend to the creditors, as such, SO 

as  to  create a lien, but they reccive the benefits of the exercise of the 
right of the scparate partners to require the appropriation and the 
exoneration is worked out in thc payincnt of their dcbts." And i11 Stout 
v. McNezll, 98 N.C. 4: "It is plain that  partnership effects ought to 
be first applied to partncrship debts, and each partner has a right to 
require this to be done in his own exoneration, the scparatc interest of 
each being in the surplus left after the partnership 11abilitics have been 
discharged." 

It is upon the saine principle i t  i l : ~ ~  been held that one of several 
partners cannot liave his property exemption out of the partnership 
asscts without the consent oi" thc other partners. 13urns  v. Harris, 67 
N.C. 140; Scott v. Kenan, 94 N.C. 296. 

This relationship and these rights of the partjes cxisted on 2 April 
1917, when the plaintiff Farmer sold his interest in tllc partnership and 
in its propel-ty to the defendant Mwtthcws, and as thc right to have 
the partnership asscts applicd to the partnership debts rests on the 
common liability for the paymcnt of the dcbts, and i t  is upon this 
ground that thc right to invoke thc equitable doctrine of exoneration 
depends, the right ought to continue as long as the liability exists un- 
Icss the retiring partner has waived or abandoned his right. 

It needs no citation of authority to show that  the retiring partner 
coiitinucd liable to the creditors, and that  therc has been no abandon- 
ment of the riglit to exoneration clcarly appears from the agreement, 
which was a part of the contract of the sale, to pay the debts of the 
old partneraliip, and out of the firm business. 

"A pzlrtiicr who retires from a firm without selling his interest there- 
in is entitlcd to his share of the firm's assets, including the profits real- 
ized froin the business after the firm's dissolution. After an abolutc 
sale of his interest, he becomes, as we have seen, a creditor of the pur- 
chaser, and the assets are availablc to the purchaser's creditors, the 
selling-out partner having no lien on the old firm assets, But if the 



294 I N  THE SUPRBME COURT. [I75 

sale is made subject to the partnership indebtedness, or upon term. 
from which the court can imply an understanding that the purchaser 
took the assets subject to a trust for the benefit of the retiring partner 
and the firm creditors, i t  is generally held that  the retiring partner re- 
tains a lien by which the property can be secured for himself or unpaid 
firm creditors." 30 Cyc. 610. 

It also appears, by fair intendment, that  the partnership was in- 
solvent on 2 April 1917, because i t  is agreed that the assets in 

(276) hand are the proceeds of the firm property in existence on 2 
April, and that they are insufficient to pay the debts of the old 

firm now due and owing, and when this condition of insolvency exists 
and one partner sells to  another under an agreement to  pay the debts, 
the retiring partner does not lose his right to have the partnership as- 
sets applied to the payment of the debts. 

I n  Darby v. Gilligan, 33 IT. Va. 246, i t  is held that  here a firm is 
insolvent, if a partner sells out to his copartner, and the purchaser 
agrees to  pay the firm debts, the sale cannot be considered bona fide, so 
as to cut off the equity of the firm creditors to be preferred; and to the 
same effect is Oslon v. Morrison, 29 Mich. 395, I n  the latter case Oslon 
and Jones were partners. Oslon sold out to  Morrison, the consideration 
being that  the vendee should pay the debts of the firm. It sufficiently 
appears tha t  the firm was insolvent. The vendee neglected to comply 
with this agreement, and the creditors, joining with the vendor, brought 
suit to compel performance of the agreement and to subject the proper- 
t y  to the payment of the partnership debts. Held, that  the agreement 
t o  pay the debts as consideration for the transfer was a sufficient 
recognition of the equitable lien of the partnership creditors, tracing 
the same through the equity of the vendor, to enable them, joining with 
him, to enforce such equity. 

The question is considered and discussed a t  length ~ ~ i t h  numerous 
citations of authority in Thayer v. Humphrey, 51 4.S.R. 888 et  seq., 
and the Court sums up its conclusions on page 905 as follo.lr~s, omitting 
those not applicable here: 

"2. Partnership creditors hare no lien, strictly so called, on partner- 
ship assets, but must work out their preferences over the creditors of 
the individual members of the partnership through the equities of such 
members. 

"4. The word 'assets,' used in KO. 1, is not confined to assets a t  latt-, 
but includes all assets applicable to the payment of the partnership 
debts, under the well defined principles for the administration of the 
affairs of insolvent partnerships under the direction of a court of 
equity. 

"6. If a member of an insolvent firm sells out with the understand- 
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ing that  the business ia to be continued with the same assets, and the 
purchaser or purchasers, as consideration for the sale, are to assume 
and pay the old debts, and the circumsta~ices are such as to evidence 
the fact that  the purpose of the transaction is to pay the old firin debts, 
and to wind up the old partncmhip concern by the payment of the debts 
of such conccrn out ol the partnership assets and a continuation of 
the business, the court is warranted in concluding that  the equity of 
the outgoing partncr to have the assets of the firm applied to the pay- 
ment of the fir111 debts is not changed, and that  the right of the creditor 
to enforce i t  continues." 

The facts in the record before us brings this case within these (277) 
principles, as the partnership was insolvent a t  the time of the 
sale on 2 April 1917, and there w-ne an agreement on the part of the 
defendant Matthews to pay the partnership debts and out of the part- 
nership business. 

The case of Richardson v. BetEd, 118 N.C. 677, is also alniost directly 
in point, in which i t  was hcld that after the death of one partner, 
which had the cffcct of dissohring the partnership, that the surviving 
partner could not claim his personal propcrty exeniption without the 
consent of the administrator of the deceased partner, which could only 
be upon the ground that  the liability of the estate of the deceased part- 
ner to  pay the debts continued, and that tlie right to have the firm as- 
sets applied to tllc payment of the firm creditovs and thereby exonerate 
the estate was coextensive with the liability. 

We are therefore of opinion that the defendant is not entitled to liis 
pel-sonal property exemption. 

AAirincd. 

Cited: Oakley v. Marrow, 176 N.C. 135; Ba,nk V .  Odorn, 186 N.C. 
681. 
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ACJIE JIAKUFACTURIWG COMPANY v. MARTIN J. McCORMICK. 

(Filed 3 April, 1918.) 

1 .  Colmtracts-Statute of Bkaucls-Par01 AgrccwentCoater11l10~'~1~eous 
-Bills and Notes. 

A parol coil~emporaneous agreeiuent that  a proluissory note was not 
to be paid a t  its stated due date is contradictory of the written instru- 
ment and is incwmpetent evidence. 

2. Contracts-Statute of lF'1.imda - Parol Agreement - Rnbscqucnt- 
Bills and iYotc.i-Maturity-Notice. 

The rule cx*cluding parol evidence contradiciory of a nritten instin- 
mcnt does not apply to an agreeuirut thereafter made irpon a suficieni 
consideration, arid evidcnre thereof b admissible as bctwren the original 
yarties to a promissory notc, or its endorsee tzking after maturity. 

3. Contracts-Statute of Brauds-l'arol Ayreement-New Promise-- 
Consideration-Tnsurance, Lifc. 

An agreement subs~quently made by the innlwr of a promihsory notc 
ancl the payee that  the latter takr  o11t a t  his own axlmise ir1surnnc.e on 
the malier's lite requires the consen1 of the maker, and is a suftic.ient 
consideration for the new promise, bcinr an act wbicll he was not rv- 
cjnired to do and conferring n snbs tan t i~ l  benefit on thc payer. 

APPEAL by defendant from Contzar, J., a t  February Term, 1918 of 
ROBESON. 

This is an action on a note executed by the defendant to John 
TIT. Wnrd for $2,500, clatcd I!) April 1915, and payable 15 October 

1915. 
(278) The defendant admitted that the plaintiff was the equitable 

owner of the note, hut denied that  i t  was transferred to the 
plain tiff before maturity. 

The dcfendnnt alleged in his answer as a defensc: 
I. Tha t  i t  was agreed between the defendant and the said Ward, at 

the time of tlie cxccut~on of the notc, that  he, the said Ward, would 
hold the note and accept the interest on the same annually until the 
defendant could pay the whole of the note. 

2. That  a i tw the execution of the notc the said Wsrd agreed with 
the defendant that  if he would allow the said Ward to take out i n s ~ ~ r -  
ance on his lile in the sum of $5,000, payable to the said Ward, as se- 
curity for the said note, t h t  l l ~ ,  the said Ward, would pay the prem- 
iums on the policy :tad hold the same to secure the paynlcnt of the 
said note, in the went  of tlie dent11 of tlie defendant, and that  in con- 
sideration of the defendant allowing the  said Ward to take out said 
insurance on his hfe that  he would hold the note and accept the in- 
terest on the same each y e a  until the defendant could pay the same. 

The plsintifl moved for judgment upon the pleadings upon thc 
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J ~ A X U F ~ ~ ~ U R I X G  Co. v. JIGCORMICX. 

ground tha t  the answer admitted the execution of the note and tha t  
the plaintiff was the equitable owner thereof, and tha t  the answer did 
not set up a defense available to the defendant. 

The motion of the plaintiff was allowed, judgment was rendered ac- 
cordingly, and the defendant excepted and appealed. 

MacLean, Varser B MacLean and Mclntyre, Lawrence & Proctor 
for plaintiff. 

TT7. E. Lynch and T. A. McNeill, Jr., for defendant. 

ALLEN, J. The first defense relied on, tha t  there was a contempo- 
raneous agreement that  the defendant would not be required to pay the 
note according to its terms and tha t  the time to  pay the principal would 
be extended upon the payment of interest, cannot be allowed because in 
direct contradiction of the written promise to  pay. 

I n  Hilliard v. Newberry, 153 N.C. 109, defendant relied upon an 
alleged oral contemporaneous agreement extending the time of pay- 
ment beyond tha t  shown by the face of the note sued on, and the 
Court said: 

.'As heretofore stated, the obligation sued upon, in addition, contains 
a pos~tive promise to pay a definite sum a t  a specified time, and en- 
titied the plaintiff to judgment according to the tenor of the bond. 
The claim tha t  there was a cotemporaneous oral agreement to the 
e-ffect tha t  the time could be further extended is in direct contradiction 
of the written stipulation of the agreement and under several recent 
decisions of the Court such a position was not open to defend- 
ant.  TVoodson v. Beck, 151 N.C. 145; Walker v. Cooper, 150 (279) 
N.C. 129; Walker v. Venters, 148 N.C. 388; Mudge v. Varner, 
146 S.C.  147; Bank v. Moore, 138 N.C. 529." And in Bank v. Moore, 
133 S.C. 532: 

"The only defense attempted amounts in substance to this: Tha t  al- 
though the defendant executed his note and received a valuable consid- 
eration for same, there was an understanding and agreement a t  the 
time tha t  payment should never be enforced or demanded. All the 
authorities are agreed tha t  such a defense is not open to defendant." 

See. also, to the same effect, Rousseau v. C'all, 139 K.C. 177, and 
Boushall v. Stronach, 172 S.C. 274. 

These authorities are not in conflict with Evans v. Freeman, 142 
X.C. 61, and Rernodle v. Williams, 153 N.C. 475, which permit the 
proof of a cotenlporaneous agreement as to the mode of payment, or 
~s-ith many other cases in our Reports in which the cotemporaneous 
agreement did not contradict the writing. 

This rule, excluding evidence of a par01 agreement, has no appli- 
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cation to  an agreement made after the execution of the writing, cliang- 
ing, or inodifying the written agreement (Brown v. Mitchell, 168 S . C .  
313), and the subsequent agreement to  extend the time of the pay- 
ment of the principal upon the payment oi  t,he interest upon the dcbt, 
in consideration of the defendant giving his consent for the payee to 
take out insurance on his life as nccurity lor the debt, is therefore a 
defense if bascd on a valuable consideration. 

The  question of what constitutes a valuable consideration was con- 
sidered in Institute v. Mebane, 165 N.C. 644, where the Court says: "In 
9 Cyc. 312, the author cites many authoritics to support the position 
tha t  'There is a consideration if tlic promisee, in return for the promise, 
does anything legal which he is not bound to do, or refrains from doing 
anything which he has the right to do, whether there is actual loss or 
detriment to  hi~m, or actual benefit to  the  promisor or not.' . . . 

"The Exchequer Chamber, in 1875, defined considcration as follom: 
'A valuable con84deration in the sense of the law mav consist either in 
some right, interest, or bcncfit accruing to the one party, or some for- 
bcarance, detriment, loss, or responsibility given, suffered, or under- 
taken by the other.' Courts 'will not ask whcther the thing which 
forms the consideration does in fact benefit the ~romisee  or a third 
party, or is of any substantid value to any one. It is enough tha t  some- 
thing is promised, donc, forborne, or suffered by the party to  whom the 
promise is made, as consideratiori for the promise madc to him.' Anson 
on Contracts, 63. 'In general, a waiver of any legal right a t  the request 
of another party is a sufficient consideration for a promise.' Parsons 
on Contracts, 444. 'Any damage, or suspension, or forbearance of a 
right will be sunicient to sustain a promise.' 2 Rcnt's Com. (12 Ed.),  

465." 
(280) If the consent of thc defendant was necessary to the issuing 

of the policy of ins~wance, the agreement alleged in the answer 
comes within the principle laid down, as he has donc an act which he 
was not reauired to do and has also conferred a substantial benefit on 
the credit&, the payee in the note. 

Was the consent of the dcfcndant necessary to a valid policy of in- 
surance? 

The auestion has not bccn presented in this Court before this, and 
i t  will bc of rare occurrence because usually the  insured must submit 
to a physical examination, but thc authorities generally agree that the 
consent of the insured is necessary. 

"It is held to be contrary to public policy to insure the life of a per- 
son who has not consented to  the issuance of a policy." 14 Mod. Am. 
Law, 145. "Except perhaps in the case of an  infant, i t  is a general rule 
tha t  a policy of life insurance taken out without the knowlcd, ge or con- 
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sent of the insured person is unenforceable, though i t  is frequently 
the case tha t  such a policy is enforced, no question being raised." 14 
R.C. Law 889. 

"It is against policy to  allow one person to have insurance on the 
life of another without the knowledge of the latter. Indeed, i t  is sonie- 
times made a fclony to take out insurance on the life of another with- 
out his knowledge." 25 Cyc. 732. 

See, also, t o  the same effect, Vance on Insurance, 145; Rombach v. 
Piedmont Ins. Co., 35 La. Ann., 233. 

The principle has been adopted to prevent speculation in human life, 
the consent of thc insured being regarded as a safeguard against exces- 
sive insurance on the life of the debtor, which might cause the creditor 
to be more interested in his death than in the continuance of his life. 

T e  therefore conclude that  there was error in rendering judgment 
upon the pleadings in favor of the plaintiff. 

Reversed. 

Cited: Mills v. Walker, 179 N.C. 484; Thomas v. Carteret, 182 N.C. 
379; Slayton v. Commissioners, 186 N.C. 695; Hooper v. Trust Co., 
190 N.C. 427; Roebuck v. Carson, 196 N.C. 674; Warren v. Bottling 
Co., 204 N.C. 125; Trust Co. v. Wilder, 206 N.C. 125; Coral Gables, 
Inc. v. Ayres, 208 N.C. 426; Coleman v. Whisnant, 226 N.C. 259. 

(Filed 3 April, 1918.) 

,2utomobilcs-Negligence-Prinvipn1 and Agent - Evidence - Nonsuit 
--Trials. 

Where the plaintiff snes the owner of a n  anlomobilr for injuries re- 
ceived while his son was driving it, evidence that the son was rlriving 
his mother a t  the time, and that  after the injury the defel~dant ordered 
his son to take the plaintiff home, is suAicient tot take the case to the 
jury upon a motion to nousnit, upon the question of whether the son 
mas acting in the service of the defendant when the injury was inflicted. 

ALLEN, J. dissenting; WALKER, J., concurring in the dissenting opinion. 

APPEAL from Connor, J., a t  November Term, 1917, of Dun- (281) 
HAM. 

b\c.irdett & Scarleft and lZrawle?j & G m t t  f o r  p1ninti.g. 
Fiiller, Reade d? Fuller for defendant. 
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CLARK v. SWEANEI-. 

C'LARII, C.J. This u a s  an action for dniuages tor peisonnl Injury 
susta~ned by bcling struck and scr~ously injured by ~lcfci~dant 's  automo- 
bile, which was bcmg tfr~vcw by his ,ion a t  45 to 50 miles an !lour, 
according to plaintiff's testimony, as wlth due car(% plaintiff TTJ-  at- 
tempting to cross M a m  Strrct near the center of tho business dlbtrict 
of Durhain. That the pluiniiff was run over and injul.cd and til'il the 
defendant was the owner of tllc automol~ile, that  i t  was being dllven 
by his son, and that  the defendant's wlfe was In tlic autonloblle ,I: the 
time, also that the defcndant irniriediately calne 11p and ordem, his 
son to  early the pia~ntlff liol~lc 111 hi a n t o i ~ o b ~ l ~ ,  ale xdznittcd o i  not 
controverted. Tntlced, t l ~ c  drfmclant put on no evidence. 

The plaintiff d ~ d  not contend tlrat there was any lixblllty on tilc 
of tlie defcndant iucrcly because the cllaufteui mas his son, but (son- 
tended tha t  all the circumstances taken together were sufhient evi- 
dence to  be suhmittcd to the jury upon the question whether the 
driver, Fred 8m e a n ~ y ,  nah nc l~ng  as  tlic sc~rvnrit, of his father 111 tlrc 
operation of mid :tutoniol)~le a t  the tiriic sald injury occurred That  
the autoinobilc w as owned by tlic defendant, tlml the dcfondant'- -rr-licl 
was being convcyccl in llic macliine at  thv t m e  of tht. mluly, nnrl [bat 
the  defendant dlrcctcd lils >on to t:zkc the plamtlff 1lolr-c was c-\ i(lence 
"taken in thc llglit most i:r\wr.able to  the plaintifl, with the most i,,ro13- 

able inferences which the jury could draw from it," sufficient to submit 
the case to the jury for the natural presumption is that  one who i: - em- 
ployed in operating an  automobile is doing so in the service of the 
owner, especially when the passenger in the machine is  the  on-ner'a 
wife. Long v. Xeut, 123 Mo. 204, citing Moon v. Matthews, 29 L R.A. 
(N.S.), 586. 

It will be difficult for thc ~)l:-lintjiS in such c a m  to show tliai t h e  
automobile was being dm-cn and operated undcr tlic clircxt i n s t i u c t ~ o ~  
of the owmr, wlilcll was a n1attc.r pecullxrly in the on.nerls knon lctige. 
We think i t  was 1 ~ o r  to noninit the plalntifl. T h  facts testifi t i  to 
raised a presumption tha t  1 1 1 ~  iiiachinc, was k i n g  operated in tlic. -cope 
oi the defentlant's owiirrslirp, and ~t was incuinhrnt tipon the c1cicwci:mt 
who pu t  on no evidcnre to rcl)ut tlic presumption. 

I,anvdle v. iV~ssen ,  l(i2 3T.C. 95, ~clietl  on by the dcfendmt, 1s 
(282) not in pomt. I n  Ilittt casc, thcrc mas cvitlencc that  though the 

owner's son I\ '1s operating tllc ~na,cI~me, hc was not tlo~iig so 
with tlie knowlctlge or tit t l i ~  ~ n s t a r ~ c e  of thc onnc.1, but in T iolatmtl of 
the owner's ordcrs and wltlioul his liiiomledgc. T11ut was not a non*uit, 
and the Court lleltl that  the evidence for tllc defendant slloulcl h s c  
been subnnttcd to tlic jury with an instruction that  the owner n-ould 
not bc responsible for tlw tort  of tlic cliauflcur, wen  t l iou~l i  l i t  TI '14 
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t l e  uvncr's borl and a minor, if acting without the owner's authority 
and wholly for the servant's own purposes and in pursuit of his private 
or perkonal  id^. 

The jurlgincni of nonsult is 
Rc versed. 

.ILLEN, J., djsacxting: 1 think /,invilLe v. i\i~ssen, 162 N.C. 96, is a 
controllmg authority in favor of die defendant, and tha t  the judgment 
of nonsuit ought to be sustained. 

I n  the Linvzllc case i t  was held: 

cau-ed by it, me~,ely bwause of his ownership. 
2. That  the fatllcr- is not liable for the acts of a minor son (much lcss 

l ~ s * o n  for lialolhty for the acts of a11 adult) uidcss hc has approved the 
act-. 01 i t  is sliown tha t  the son is his agcnt or servant. 

:1 That  ~f the illinor hon is shown to be tlic agent or servant of the 
fnther, the latter is not liable unless the son was acting a t  the time in 
the -cope of lils cmploymcnt and in regard to his father's business. 

nonsuit as to the father was held to be proper, although it was in 
evldence tha t  the father had bought the machine for thc use of himself 
and f::mily; that tlie son, a minor, had driven the rnacliine frequently, 
sonlctmirs wltli liis fathc.1 present; that  thc  son was a reckless driver; 
that hc had injuiwt two buggies and his fallicr had paid the damages; 
thnt on one occahion thc father hat3 taken oil a wheel [to prevent the use 
of a n~achine by his son; that  he had left the garage unlocked, and his 
son could get 'thc rnac>hine us he wished, and thc ground of the  ruling 
\?*a\ that thc father liad forbidden t l i ~  usc of the machine on the day of 
the injllry, wliich docs no more than negative the idea of his consent, 
~r l - i~ch nrns essential to pl:~intiff~s case. 

111 this case tlle son is an adult, there is no evidence tha t  the machine 
n ac i~ought  for tlw use of tllc family, or that  tllc son was reckless, or 
Ii:ltl r q  er driven the inach~ne before, or [ha t  1 2 1 ~  fatlier knew that he  
I-~: I -  ubirig tlic innchine a t  tlic) timc of the injury. The only circum- 
~t::ncei claimed to  h a w  a tcndency to p row agency on the part  of thc 
s n n  arc t h a t  his  noth her was in tlie machine, and tha t  the father, as 
soon as  hc heard ol the accident, went to the scene and directed his son 
to take the plaintiff, who had been injured, in his automobile to a hos- 
pital. 

The first is a circuinstance which would be prcsent with any (283) 
son, although acting against his father's will, if asked by his 
l~lotller to take her; and the second is an act of humanity which any 
m:,lk. ~ ~ h e t l ~ e r  responsible for the injury or not, ought to  do, and which 
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ought to bc encouraged lnstend of imputlrlg i t  to the defendant a> em- 
dence of :t wrongful act. 

There is to my mind a total absence of cvidcncc of agency, or t l in t  
the son, if an agent, was acting within the scopc of his employn~cnt, or 
was about his father's business. 

I think the i , i ~ z ~ ~ ~ l l ~  rose is strongw for ihc  plai~ltiff than tllis, and 
that  unlcss i t  is owrtxled, which tlrc Court is not ~uclined to do. tlus 
judgment of nonsuit ought to be afirmed. 

Citcd: Tyrce 2,. Tudor, lijl N.C. 216; Tyree v. Tudor, 183 N.C. 346, 
348; Robertson v. Aldridge, 185 3 .C.  295; Wzlliams v. R. R., 157 N.C. 
352; Allen v. Garibaldi, 187 N.C. 799; Watts v. Lefler, 190 N.C. 721; 
Ewing v. Kntes, 196 N.C. 355; Vaughn u. LZooLer, 217 N.C. 481; (Jm- 
ter v. fl/lotor Lines, 227 N.C. 195: Ezuzng u. Thotnpson, 233 N.C. 570. 

(Filed 3 April, 1918.) 

1 .  Cont1~acts-lY1~iti1~g-Letters-Statute of Frauds. 
The owncr of farming lands made an offer by letter that  if the ad- 

drcssee nonld take charge of his farni and stock, a t  the death of the 
ownrr and his n-ife he should have x certain portion thereof in  fee sim- 
ple; and mrotc later reiterating thc terms of the oiTer, evidencing the 
receipt of tlrr letter of acceptanc~, agreeing upon a later time when the 
atlrwsee should move there, whicl~ was accordingly done. B e l d ,  the 
contract is la l id  within t h ~  meaning of the statute of frauds. 

2. Contracts-Lalids-Descriptions-62vidence -Identification - Deeds 
and Conveyances. 

A proposition, upon consideration by letter. and acceptance, to g i ~  P 200 
acres of land 011 tllc home place of a lxrger tract ot land, is not too 
vaqur as  to description to admit of par01 evidenrr of idrntification and 
e\ idence when theretofore the owner had caused the tract to b~ cut up 
in  several tracl5, leavinq a well cl~fined 200-acre t rar t  attached to the 
home place. 

3. ~ontri~cts-lIJands-A~~ceptai~~e-Con~i(1erati~~~~-Trusts and Trustees 
-L7aurts - Equity-Decrees. 

Wllerc the owner of lands, by letter, malccs a proposition, upon lawful 
consider,alion, to girc :I certain part t h ~ r e o f  after his own death and 
that of his wife, ahich has becn accepted in writing and complied n-ith, 
the court v i l l  decree, a t  the death of Ihe owner and his wife, a trust in 
favor of the acceptor and enforce it. 
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APPEAL by defendants from Connor, J., a t  September Term, (284) 
1917, of ALAMANCE. 

Long & Long and Manning 6. Ritchin for pkinti.fls. 
W. P. Bynr~nz and Parker R I,ong for defendants. 

CLAKK, C..J. This was a proceeding by the heirs a t  law of Y. B. 
Warren to  sell the tract of land set out in the petition for partition, 
making R. E. Warren and wife defendants, who allege that he was sole 
ownc~r because the intcstate had entcred into a contract in writing with 
hiin t o  lnove upon his land and take chargcl of the farming operations 
upon an agreement that Y. R. Warren would dcvise absolutely to  thc 
defcnclant R. E. Wanen the tract of lancl clescrihcd in the petition. 
Said y. 13. Warren died intestate after his wife and the dcfcndant R. E. 
Warren averred that  the plaintiffs held the land as trustees for himself, 
and asked that  they be declarcd equitable owners only of said real es- 
tate and be required to convey said legal title t o  him. On this plea the 
cause was transferred to term for trial. The court hcld that  the agree- 
iuent could not be executed because the description of the property was 
too indefinite, and sustained the plaintiffs' motion to  nonsuit the de- 
fendants. 

The writings olf'ferrd by defendants arc two Setters from Y. E. Warren 
to  the dcfcndant R. E. Warren as follows: 

BURLINGTON, N. C. 
R. F. I). No. 3, Box No. 21, 

February 12, 1906. 

DEAR ED:-If you will co~uc and take charge of my farm and stock 
of all kinds and run the farm, I will give you all the tobacco you can 
make and a t  mine and my wifc's death all the stock and 200 acres of 
land on home placc sllall be yours to liave and hold forcvcr in fee- 
simple. Ed, I rnalir this offer to you because I am worn-out and want 
m y  people to  havc my property a t  my dvatli. Your Uncle, 

Y. B. WARREN. 

(011 oppositc side of slie:t:) Confidential to yotl, Ed. 
Y. B. JV~RHEN. 

The second letter mas as follows: 

BURLINGTON, N. C., E. F. D. No. 3, Box No. 21. 

DEAR EDGAR:--Yours to hand and contents noted. 
I made thc  proposition in good faith to you, intending t o  take you 
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as  one of my fa~ui ly  and 2iantl ovcv to you at  my death about $5,000 m 
property. Edgar, you spoke of a notion to get married. That w ~ l i  suit 
me, as 1 have five tlitierent 1.cwdcnres gooti ellough for anybody t o  !1vc 
in. Edgar, 1 liavt ~nade  alrangerricmtn for th15 y ~ a r  now, but 11 YOU 

will come to lilt next fall 1 will (lo just what 1 said. Now go to 7vork 
and hunt you up a good, doiucstic wife and come to my house next fall 
and go Lo ln~srncas wllcic~ your TTr i~ l (~  c:in s tar t  you 111 lifc. All I> n ell. 

(285) It. % a s  in proox that both these letters were recLlivcd b: tic- 
fcrlclarlt in spring of 3906 hy mall and were in the handwriting 

of Y. 13. Warren. 
It w:rs In er1dcnc.c. t h t  t i ~ c  ticdmtl:mt R E \Varlcln ~ i r o ~ w i  to 1 3. 

W:irrenls in the foliowmg la11 of 1!)OCI, t c x k  c71i:iig~. of h s  jar111 ,illd 

managed i t  till !us t icv~tl~; loolictl aitclr the renk  of tl ic other ten:tnts 
and took the busincss in hand entvely. A t  first he lived in the houqc 
with T. B. lVarren, but after his marriage he moved into a l ious  on 
the edge of thc yard 20 or 30 stelps froin Y. 13. Warren and is still hr-inq 
there. 

Tlic only q~~es l ion  p ~ ~ b i ~ i i t ~ d  IS tlit' n ~ ~ l s l i i t  c ' n t ~ t ~ d  k y  the j ~ t J g r  on 
tllc ground t h i t  thcl d t v r ~ p t i o n  of the p1opc.r t y  was not sulfic.lir,tly 
definite to n ~ a k e  this u val~t l  coritraci to devise the property. Tlierc nr;vtis 
cviclenco that tiic tract of land on wliic11 the mtcstatc lived ong111:iily 
cwntained wvcr,il Ilumtl1 cd acres, hut t l ixt  scveral yr:irs before TT n ren 
~noved on tlic p l ~ c c  the intebtate lind causcd tlle tract .to bc cut u;2 into 
swera!, ic,avl!~y 230 : i cb rc .~  n ~ t l i  nc.11 defini~l bounds :aitacllcd to the 
place, wI!i,~rr hi. 1 1 ~  ?ti. wlucir was known ns the intestntc's h o m ~  ~>l,tce, 
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makc a \\-ill can riot he cmtorced, yet if tile contract IS  sufficiently 
proved and appears to have been birding on the decident, and tlic usual 
conditions relating to specific pcrforiunnce lmvc, heen compiled with, 
then equity will syecific,nlly cnforce i t  k)y w i ~ i n g  t h ~  pro1)erty which is 
the s u b l t ~ t  matter oi the agrecinenl, :tiid fastening $1 trust on i t  in favor 
of the person to whom the decedent agreed to  give i t  by his will." 
S a y l o r  v. Shdton, Am. Ann. Cases, 1914, A, 394. 

The dcfendrnt R. E. Warrcm testificd thal  b r  receiwd h t h  t h e  let- 
ters, with thi, envi lopes in which they arc contained, by mail in the 
spring of 1906. Thc signature and h:tndwriiing of the intestate were 
proven. Thc contract is made up of the two letters, the  latter 
showing tliat the dcfendmt had received from the intestate the (286) 
first letter, tliat he had rcplied thereto and then the intestate 
wrote reitcrating the contract and conscnting to  postpone the time for 
the defcnrl:mt to  rnovc upon his 1)lacc t,ill the fall, a t  w h c h  time i t  is 
in proof tha t  the defendant did niove upon the placc and took charge 
according to lhc terms of the lctter. 

"A valid contract within t,lic Statute of Frauds may be of onc or 
many piecvs of paper, provided the several pieces arc so connected 
physically or by internal references that  there can be no uncertainty as 
to  their nicaning and effect when taken togethcr." Aiffg. Co. v. Hen- 
dricks, 106 N.C. 492. 

IJpon the cv~l(wco,  i t  was for the jury to decide wliethcr thc propcrty 
was sufhicxntly idcntlfietl, for tlic cl~wrrption upon tllcx face of tlic con- 
tract is not so palpably defective as to be incurable by any evidence. 
Farmer v. Ucrtts, 93 N.C. 390-391. 

I n  Boddie v. Bond,  158 N.C. 205, it is said tliat a devise "I give my 
wife, Cornelia, the housc where we now Iive, with a11 the ouCliouses and 
premises, enibracing the peach and apple orchard," is a sufficicnt de- 
scription to  pass the tiilc and pcwinit p a r d  tc~stimony to fit the  descrip- 
tion to the land intended. 

In Fulu~ood 71. Pu171md, l l i l  N C. 601, where L!lc devise of a tracxt 
of land dcscribrs i t  s~rnply as the "l~o~llestcad tract," ihc Court said: 
"'I'lie dcsc.nption uf the land devised to tlic. tielendant as "he home- 
stead trart '  prescntd the caw of a h t m t  ambiguity, as i t  was uncer- 
tain what land was intenclcd lo  be inil!uded under ttitlt designation, 
after i t  ajq)c;n.ctl that  t11e 200-acre tract and the first, second, and third 
tracts dcscribcd in thc pctrtlon wcrc adloirling tracts, ant1 tha t  ihe  lands 
wcre acquired wider d~fSerc,nt descrq)tions and a t  different times. It 
was then permishiblc to introducse e.,trin<ic evidcnce to  fit the  descrip- 
tion, and for tbc purposp the declarations of the testator at, the timc of 
making the will, and a t  other times, and his manner of dealing with 
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the land, as by listing for taxation as one tract, were competent evi- 
dence." 

I n  Johnson v. Mfg. Co., 165 S.C. 105, where the description was 
"50 acres adjoining P .  R., bounded on White Oak Road and adjoining 
A. S. R. and P. S.," the Court said: "We think his Honor erred in ex- 
cluding par01 testiniony to identify this tract of land. It was a latent 
and not a patent ambiguity. It may be that the defendant could have 
shown that  the bounda?-ies had been actually run  and marked." In  the 
present case there was evidence by the surveyor and others that  when 
the rest of the tract was su r~eyed  and cut off, the 200 acres around the 
homestead of the intestate was surveyed, the boundaries run and 

corners marked. 
(287) "Par01 evidence of surrounding circumstances is competent in 

the interpretation of a deed or will to enable the court to ascer- 
tain the intention of the parties." Caudle v. Caudle, 159 N.C. 55. 

It is open to the plaintiffs to put on testimony, if they can, to  contra- 
dict any part of the evidence as to the identity of the land, but i t  was 
error to  direct a nonsuit. 

Reversed. 

Cited: Freeman v. Ramsey,  189 N.C. 790; Fawcett v. Fawcett, 191 
N.C. 682; Grantham v. Grantham, 205 N.C. 366; Chambers v. Byers,  
214 N.C. 377; Clark v. But ts ,  240 N.C. 714. 

J O H S  W. V h R D  v. R. I?. MARTIN. 

(Filed 3 April, 1918.) 

1. Evidence-Examination of Party-Incrimination-Refusal to  Answer 
-Statutes. 

Where no statutory immunity is given, a party to a n  action cannot be 
compelled to testify to matters that  manifestly tend to convict him of a 
crime, whether the examination takes place a t  or before the trial. 

2. Evidence-Examination of Party-Statutes-Affidavits. 
Upon application to examine a defendant before the clerk of the Supe- 

rior Court, prior to  trial (Revisal, sees. 865, 866) and to aid in  prepar- 
ing the complaint, such facts as  will entitle the movant to the order must 
be made to appear by affidavit; but after filing a verified complaint set- 
ting out a cause of action, the plaintiff has a right to the order for ex- 
amination, and the leave of the court is unnecessary. 
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3. Same-Incrimination-Refusal t o  Answer. 
An order to examine a defendant under Revisal, secs. 865, 866, will 

not be denied on the ground that the answers of the defendant will tend 
to incriminate him, in  a n  action wherein the complaint has been filed 
alleging that the defendant had misappropriated the plaintiff's money 
while acting as  his bookkeeper and accountant, the answers of defend- 
an t  not necessarily having to show a criminal intent, etc., and the time 
for his refusal to answer being when such incriminating questions are  
asked on the examination. 

4. Evidence-Incrimination-Oath of Party-Attorney and  Client. 
The privilege to refuse to answer questions tending to incriminate a 

party must be claimed by the party under oath, and not by his attorney, 
and a n  order to examine the party to an action under Revisal, secs. 86.5, 
866, may not be revoked on motion made on written notice of his attor- 
ney, stating that the answers sought to be elicited will tend to incrirn- 
inate him. 

5. Appeal a n d  Error-Examination of Party-Premature Appeal - Su- 
preme Court's Discretion. 

While ordinarily an appeal from an order of the clerk of the court 
for examination of a party under oath is premature, the Supreme Court, 
in  this case, in its discretion, considered the appeal on its merits. 

WALKER, J., dissents. 

CIVIL ACTION pending in Superior Court of ROBESON County. (288) 
The plaintiff having filed his verified complaint, moved in the 
cause for an order to examine defendant before the clerk prior t o  trial 
under Revisal, secs. 865, 866. The clerk made the order and the de- 
fendant moved to vacate the same. The motion was denied and defend- 
an t  appealed to  the Superior Court. His Honor Judge Bond affirmed 
the order of the clerk, October Term, 1917, and defendant appealed. 

MacLean, Varser & .Maclean, XcIntyre, Lawrence & Proctor for 
plaintiff. 

H. E. Stacy, T. A. XcSeill, Jr., Johnson & Johnson, W. E. Lynch, 
Manning & Kitchin for defendant. 

BROWK, J. The grounds upon which the motion to vacate the order 
is based are: (1) That  the order would allow plaintiff t o  examine de- 
fendant as to  his private affairs inimarterial to the matters in contro- 
versy. (2) That  the complaint and affidavit indicate the purpose of 
plaintiff t o  secure from defendant evidence of an incriminating charac- 
ter tending to convict him of a crime, in violation of his constitutional 
rights. 

We recognize the general principal that where no statutory immunity 
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is given, a party to an act~on cannot bc. coinpelled to  testify to matters 
that  manifestly tend to convict him of a crime, whcther the examina- 
tion take place a t  or before the trial. Where no complaint has been filed 
and the purpose of the examinat~on is to aid in preparing tllv complaint, 
thc mover must show by affidavit such facts as will entitle him to the 
order. I n  this case the complaint has been filed arid sets out s cauw 
of action against defendant. The plaintiff then has a right under the 
statute t o  exarnmc the drftmdant. No leave of court 1s necbcssary, as 
was the case under tlle old bill of d~smvely.  That requirelnimt 12 

omitted from our statute. T7arln z1 Laulwnce, I I1 N C. 34 Thc musc 
of action set out In the complaint is based upon an alleged misappro- 
priation of money by defendant while acting as bookkeeper and iac- 
countant for plaintiff. 

It is contended that thc ortlrr for cxaunmatiori sliould be vcsted be- 
cause any answers that defendant should make to questions asked lriln 
would necessarily tcnd to convict defendant of a crimcl. 

While all courts hold tliai a party cannot be forced to answer ques- 
tions which tend to criminate liim or subject him to a statutory penal- 
ty, yct tlicy are divided sonvwhat as to when he may assert his privi- 
lege when the attc.nlpt to cxaniinc h i l r i  is made before trial. Some 
courts hold ithat the party carmot reslbl an  order for his cxan~ination 

upon suc.11 ground, but that lw iilust avail Irmself of h ~ s  privilege 
(289) a t  thc time the obj~ctionable questions are propounded to him, 

while others declare that if the only material evidence is sought 
is necessarily incriminating, the examination will not be allowed, other- 
wise the party will be left t o  assert his privilege a t  thr caarnination. 
The author of Ency, of Pleatling and Prnct~ce arrays all tllc cases pro 
and con, and says the latter sctwis to be general rule. 

I n  order. to  vacate an ordcr for examination, all those autlioritic~s hold 
that  i t  imlst be plainly apparent that the evidence sought must neces- 
sarily tend t o  convict the party to be examined of a crirnc or to subject 
liim to a pmalty or forfeiture. 1 4  Cyc., 363. We are inclined to the 
view that the plaintiff sliould not be denied a plain statutory right to 
cxamine his adversary before trial solely because the lattcr claims that  
any answer he may make will tend to convict him of a crime. This 
rests the matter upon tlie ipse d i d  of the defendant, and not upon the 
judgment of the court. 

It is true tlie complaint chnrgcs the defendant with misappropriating 
funds belonging to plaintiB. This may or may not constitutr an indict- 
able ofi'ense according to circumstances, one of which is the criminal 
intent. The evidence of defendant, instead of convicting liim of a 
crime, may tend to cxculpate liim and by satisfactory explanation in- 
duce plaintiff to  cease the prosecution of his action. Proceeding with 
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the cxamination does ilot deny defendant any constitutional right. If 
11c cannot answer thc questions propounded without incr~minating him- 
self, hc can thcn avail himself of his privilege. To procecd with the 
cxarniriation cannut deprive defcndant of any protection thrown around 
him by t,he law, while to stop i t  would deprive plaintiff of a right 
confcrrcd by tlw statute. The defendant o:mnot hr hurt while the plain- 
tiff may. 

T Ime  is tlnotllcr reason wliy the order of examination sliould not be 
vacated. Tllc claim for privilcge must be madc by the party, and can- 
not be inade for him by an attorney, aild i t  must be made under oath. 
14 Cyc., 363-364 and cases cited. \Then it  is madc during cxamination, 
i t  is necessaiily made after the party being cxarnn~ed has becn sworn. 
111 this case the claim lor privilege is asserted by counsel for defcndant 
in a written noticc of a motion to rcvokc the ordcr of examination. It 
is not bawd upon any allidavit of tlcicndant and does not appear to be 
his perxonal act, but that of his slttorncys acting for him. 

A motion was inade to disrn~ss this q p e a l  on the ground that  i l  is 
premature. T1.m-e are decisions of this Court holding that a party can- 
not appeal from an order to  appcar before thc clerk to be examined 
undcr oath concerning the matters set out in the pleadings. Pender v. 
Mallett, 122 N.C. 163; Ifolt  u. WnreAousc Co., 116 N.C. 480; Vann 
v. Lawrence, 111 N.C. 32. 

I n  the exercisc of our discretion, as the point presented is of (290) 
first importance here, we ham concluded to deny the motion and 
t o  consider the appeal on its merits. 

The order of the Superior Court directing tllc examination of defend- 
ant  under the statute is 

Affirmed. 

Cited: Monroe v. IIolder. 182 N.C. 7 9 ;  Jolznson v. Mills Co., 196 
N.C. 94; Buchholx v. Purguson, 198 N.C. 700; Bohannon v. ~ r u s i  Co., 
210 N.C. 683, 686; Douglns 1). Buchanan, 211 N.C. 667, 668; Knight v. 
Little, 217 N.C. 682; Washington v. ~ I L S ,  171c., 219 N.C. 859, 860; Xucl- 
deth v. Simpson, 224 N.C. 183; Po.?: ZJ. Ynrborough, 225 N.C. 608. 
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A. RAT v. C. G. RAP. 

(Filed 3 April, 1918.) 

Appeal a n d  Error-EvidenceTransactions with Deceased - Statutes- 
Verdick-Harmless Error. 

The erroneous admission of e~ idence  of transactions with deceased per- 
sons, prohibited by Revisal, sec. 1631, becomes immaterial when from the 
answers by the jury to the issues it  appears that this evidence was dis- 
regarded by them, 

CIVIL ACTION, tried before Bond, J., a t  October Term, 1917, of 
BLADES, upon these issues: 

1. Was the execution of the deed referred to in the complaint pro- 
cured by assurances of said C. G. Ray tha t  he would provide and take 
care of his father and mother so long as they lived, as alleged in the  
complaint? Answer: "Yes." 

2. Did the defendant, C. G. Ray, make assurances for the purpose of 
getting said deed and with the intention of not providing for and caring 
for his father and mother as he agreed to do? Answer: "No." 

3. Has  defendant, C. G. Ray, made provision for and cared for his 
father and mother as he promised and agreed to do? Answer: "Yes." 

From the judgment rendered, plaintiff appealed. 

E. J .  McCulloch, Jr., for plaintiff. 
Bayard Clark for defendant. 

BROWN, J. On 5 July, 1913, the plaintiff, A. Ray  and wife, P. 4 .  
Ray,  conveyed a certain tract of land in Bladen County to their son, 
C. G. Ray, the  defendant. This deed was made on the special trust tha t  
C. G. Ray  should provide and take care of his father and mother as 
long as they lived. 

This action is brought to  the deed set aside because of the failure 
of defendant to  carry out the agreement. The only exceptions consid- 
ered in appellant's brief relate to a conversation between the deceased 

wife of plaintiff and the defendant testified to by defendant. The 
(291) objection was made in apt  time and is based on section 1631, 

Revisal. The evidence tended to contradict the contention of 
plaintiff that  the defendant agreed to support his father and mother 
(the plaintiff and his wife) as a consideration for the execution of the 
deed. 

As the jury found with the plaintiff on first issue, thereby establish- 
ing the trust, the exception is irrelevant. It is manifest that the jury 
disregarded defendant's evidence upon tha t  issue. 
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The jury have found that the defendant accepted the deed upon the 
alleged %rust, and that he has fully performed so far the agreement 
upon his part. 

I n  view of the findings of the jury, the assignments of error are 
irrelevant. 

H. 8. McLAURIN v. T. F. WILLIAMS. 

(Filed 3 April, 1918.) 

1. Landlord a n d  TenantLeases-Fraud-TYtle. 
Where the plaintiff has been in possession of the lands in dispute for 

twenty-three years and continues therein, and has executed a lease thereof 
to the defendant, i t  may be shown in evidence that  the defendant indueed 
the lease by fraud and misrepresentation, and upon establishing this a s  a 
fact, the relation of landlord and tenant is unavailabIe as  a defense. 

2. Same-Evidence-Questions f o r  Jury-Trials. 
Evidence that  the defendant has induced the plaintiff, an ignorant col- 

ored man, to accept a lease of his own land upon defendant's representa- 
tion that  i t  was necessary to  get a paper title to the lands after i t  had 
been sold for taxes, is sufficient upon the question of defendant's fraud 
and misrepresentation to take the issue to the jury. 

3. Instructions-Contentions-Tax Deeds-Deeds and  Conveyances-Ap- 
peal a n d  Error .  

Where the plaintiff has permitted the lands in controversy to be sold 
for taxes, and the defendant claims under the tax deed, i t  is not error for 
the court to forbid the defendant's counsel to argue to the jury that  neither 
the plaintiff nor his ancestor had paid anything for the land. 

4. Instructions - Contentions - Appeal and  Error-Objections and Ex- 
ceptions. 

A statement by the court of the contention of a party properly arising 
in the controversy is not error and will not be considered on appeal when 
not excepted to a t  the time. 

5. Instructions-Colored Persons-Fair Trials-Appeal a n d  Error. 
A charge to the jury, where one of the parties is a white and the other 

a cplored man, that  they should give the litigants a fair  and impartial trial 
regardless of color is not erroneous. 

6. Tax Deeds-Deeds and  Conveyances-Liens-Instructions-Appeal and  
Error .  

Where the contro~ersy over lands depends upon the validity of defend- 
ant's tax deed, i t  is not error for the court to  charge the jury that  if plain- 
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tiff recovered in the aciion he would have to repay the defendant tlie 
moneys hc has expended; and where the verdict is i n  plaintiff's favor, a 
judgment is proper making the amount a lien upon the lands. 

(292) APPEAT~ by tlcfmdant frolu Bond, J., a t  Se~)icmbcr Term, 1917, 
of CUXEERL~ND. 

Cook & Cook and J .  iW. Williford for plaintiff. 
L'ullard ci? Stringfield for t l e fe idnnt .  

CLARK, C.J. The complaint alleges that  the plaintiff is the owner 
of the  tract of l a rd  dcscribcd, contamlng 148 acres, and has been in tlie 
penceable, quiet and adverse possession of said land, claiming i t  ax his 
own, for  more than twcnly-three ycnrb, rlxercising all the rights of 
ornnc~sl~ip, hut that the defimd:int ha.; trespassed upon said land, inter- 
fering with his fartliing tl l ivon, and has threatened the plaintiff to p u t  
hiill on the  county roads, :ind oflrcrwlso sought to intinridate the plnin- 
tiff, who is an  ignorant colored man; and being fearful to procced with 
the cultivation of snit1 land, he brought t l m  action to  rcstrain the dc- 
feridant from mterferlng wit11 tlic possession of the land and askcd a 
restraining ordcr. The rlrfendnnt answcxd tha t  the plamtiff had rent- 
ed tlic land in 1916 iron1 hinr and WLS e~toj)ped to d ~ n y  tlcfondant's 
title. 

The plaintiff in his reply , z w ~ m d  that  the defcrxlant 1)ought tlie larid 
a t  a sale for taxm d w  hy tllc plnintil'f for the yrtar 1914;  tha t  a t  such 
sale by the sheriff on 3 May,  1912, t l ~ e  dcfentlant bought the l m d  and 
in .Jammry, 1916, notifid the: plaintdl that hi, would ask a dced from 
the shc~ift  on 3 May, 1916; that the clefcndant had bought thc land at  
the tax sale f o ~  $14 55 taxes, but that  thc land is wort11 a t  lcnsl $1,000. 
The complaint t~llegzd, and the plaintiff tilst~iied, tha t  wlicm t h s  notice 
was given he told the dderitlant that he svould gc% thc mon~,y and pay 
defendant, but tha t  the defendant told llim he need not (lo that,  that  hc 
wanted to  help h i m  get a paper title for the land, and to wait till after 
3 M a y  1016, when he (defendant) would gct a sheriff's deed for it, and 
tliat thereafter tliv defendant told the plaintiff tliat i t  was neccssary for 
hiin to  sign a leahe 111 order to Ilelp him strengthen his chances to get a 
good title. It is alleged and 111 cvidencc that  plaintiff, relying upon 
thrse representations of thv d(>fendant, dltl not gt.t the n~oncy to pay 
the taxcs before 3 &lap, I9l(i, arid signcd the le::sc in August of that  
gtm-, a;; the defendant h:id told him ~t W:LS necessary to do so in ort1c.r 

to perfect his title. 
(293) Tlierc was evi&ncc to the contrary from tlle defvndant, but 

the jury found, in responsc to  the lswes, t h a t  the defcndant 
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agree d to get lhc title from the sheriff for the land in order t o  xlnake the 
plaintiff's title good, and Williams had expended altogether in getting 
dced for thc land f~ om tlie sheriff $63.50, to which the dpfcndant is en- 
titled to add a11y t i t x ~ s  paid smcc that  time, and that tlic plamtifl 
executcd tlie least. to  tlic defendant on tlie understanding with him tha t  
i t  n as made in order to use to make McLamrin's f ~ t l e  good. 

Tlic court properly reftiicd to  grant tlie rnot~ori lo dism~ss. If ,  as the 
jury find, the low was securcd by thc tlefendarit lor the pmpose of 
prrpetrating n frautl on tlie tlcfrndant, i h r  plalntlff could have the 
same declared v o ~ d  without surrendering posscsslon, and bc~1dcs, the 
pl,imtiFf, :ic.coiding to tlic cwdcncc, has never hcen out of possession. 
A l r t w  olvtmncd by iraud and liiislej~rc~sentation, as found by tlie jury, 
d ~ d  not crvate tllc ~elzltlon of landlord and tenant, m d  there was no 
apecnlenl, according to these findmgs, for av option. 

I\-lde the counsel fur the driendanl was ztddressing Ihe july, urging 
tliar the grandfathrr of thc ~ h n t i f f  had never putid for the land, and 
that  the plaintiff did not have a good title for it, the court interrupted 
the courisei by saying that he could not perrnlt tha t  argurncnt as thc de- 
fendant was claiming under a tax deed, the land having been sold for 
t l i ~  pla~ntltf 's tuxc=,. Wc do not see any error In this, nor in tlic court 
rcfusing to permit tlie case to  turn upon the question whether tlie plain- 
tiff'% ancestor hat1 paid for t he  land. There was ncltllcr allegation nor 
issue presenting such proposition. It was in evidcnce tha t  the  plaintiff 
had been ~n uiuntci.r.upled posseshion 23 years. Nor was t l ~ w  any 
error in stating the contentronh of llre plaintff that tlic clefcndant h i 1  
nilJcd him m order to plcvent 111s rcdee~~iing tllc land itnd tha t  Llle 
piamtiff contended tha t  the land-148 acres-was worth $1,000 to 
$1.400, alici that  lie mould not hnvc let ithc tlefcndant get the tax title if 
hc had not bcwi misl(d by tfie dcfendnnt's pronnscs to buy thcl land 
for 111s hcncfit :it t h ~  sh(~r1fi '~ salc.. Thls 71'3s rlierely a, statenlrnt of the 
p l~ i i t l f i ' s  coritcnt~on In tlie complaint and In thc argumcnt and, besrtli.~, 
n ,i- not cuccptccl to  a t  the Innc. 

Sclther was tlicrc any error 111 tlie judge clialgirig Ilhe jury tha t  in a 
h a 1  n-llcre o m  party 1s n l d e  arid {lie othrr rs colorcd the, jury sllould 

i ) i a  I,W :md juht :mi 1. t ! ~ <  l i i  a f a x  and ilnpai~tial liraring, regardless 
of h e  color of tlir liiigmti. was there any rrror in the court in- 
sti.~it'ting the' j u:y t11'1I ii ihi' plmntiff rccovrred the land he would have 
to I F A V  Wil1i:imi tlw t;ixcs, cot,ts, ant1 1nte1,csts as plm-lded by law. 

Tlie iesult of tlic trial dcpendd  almost cxc~lu~lvely upon tlic contro- 
~ r i  tetl i s s ~ m  01 fact as prtwnled by the plcatliogs and submitled to  the 
jury. The verdict as to the second issue was set aside, and a t  
the next term of the court it  was found by the jury tha t  tlie (294) 
amount due the defendant for taxes and the interest allowed by 



314 IN THE SUPREME COURT. 

law and cost attendant amounted to $39.84, for which sum judgment 
was rendered in favor of the defendant and the same declared to be a 
lien upon the land, but that subject to such lien, the defendant held 
the  naked legal title to  the lands in trust for the plaintiff, to whom he 
should convey in fee simple all interest and title therein upon payment 
of the aforesaid lien, and the defendant was perpetually enjoined froill 
trespassing upon said land or in any way interfering with the possession 
thereof by the plaintiff. And judgment was rendered in faror of the 
plaintiff for the costs of the action. 

No error. 

Cited: Headnzan v. Commissioners, 177 S.C.  264; TViLson v. Sezloing 
Machine Co., 184 S.C. 43;  Lamborn v. Hollingszuorth, 195 N.C. 3.33. 

J. A. ELP v. ISAAC NORMAN. 

(Filed 3 April, 1918.) 

1. Mortgages, Chattel-Real Estate. 
A written instrument creating a lien on crops to be raised on adequarely 

described lands, to secure adrancements made, with provision that  should 
the crops be insufficient, "said paper is to be considered a mortgage on his 
land"; Held, the writing creates a lien on the land itself for  the amount 
found to be due and unpaid, af ter  the application of the proceeds of sale 
of the crops, and enforcible by judgment of foreclosure. ,4s to whether 
the writings is an equitable or legal mortgage, Quaere? Xemble, the latter. 

2. Mortgages-Original Parties-Registration-Junior Mortgages-Prior- 
ities-Distribution. 

Where a paper-writing has the effect of a mortgage on lands, the ques- 
tion of proper registration as  between the original parties is immaterial; 
but becomes necessary for consideration when a junior mortgagee under 
a registered mortgage is made a party t o  the action, and the question of 
priorities has arisen in the distribution of the proceeds of the sale. 

3. Deeds and  Conveyances-Registration-Indexing-Duty by Grantee. 
Where the general index in the office of the register of deeds correctly 

refers to the book and page where a chattel mortgage, or agricultural 
lien, combined with a real estate mortgage of the same land for the same 
purpose is to be found, i t  is sufficient for all purposes; and the fact that  
the instrument was only recorded in a book set apart for  chattel mort- 
gages and crop liens will not effect the rights of the mortgagee to the 
prior security of his lien on the land a s  against that of a junior mort- 
gage. The duty of a grantee to  see to the proper registration and indexing 
of his deed, and a s  to whether the indexing is  a part of registration, dis- 
cussed by HOKE, J. 



K.C.] SPRING TERM, 1918. 315 

4. Deeds and  Conveyances-Registration-Indexing. 
Held, by BROWN, J., WALKER and ALLEN, JJ., concurring, that the index- 

ing of deeds is a n  essential part of their registration, overruling Davis v. 
Whitakcr, 114 N.C., 279. 

B x o w ~  J., concirrring; WALKER and ALLICE, JJ., concurring in opinion of 
RKOTVPT, J. 

CIVIL ACTION tried before Whedbee, J., and a jury at  October (295) 
Tcrin, 1917, of HERTFORD. 

The purpose of the actlon was to declare a cvrtain papcr-writing, 
Ilercmaflcr set foltll, a mortgage on the lands of defendant described 
thercln, t o  secure a dcbt of $75, with mtcrest due frorn defcndant to  
l~lxint~ff  and f o ~  the further purpose of foreclosing the same under the 
dec.rec3.s of the court. It was adn~llted tha t  on 23 April, 1914, to secure 
a d ~ a n c e s  to en:-lbl(l lmn to cultivate his crop for said ycar, to the  
amount of $75, dcfeildant executed a, lien on certain crops for said ycar 
thcreln tlesel-ibcd ant1 contamed also the following provision: 

"lt is furtlicl agrectl that in casc said I. Norman does no6 make suffi- 
cient crops to pay this anlount of $75, tha t  said paper is to be consider- 
ed a morigage on Isaac. Nornian lards in Wmton Township, Hertford 
County, and boundcd as follom~s: On north by the main road frorn Co- 
field to H:~rrcIlsvilIe; on cast by George Keen t ract ;  on west by I. 
Jernigan; on south by Lllly Hicks and Mac Hall. And i f  by the first of 
Nonmber ,  1914, said Isaac Norman sllould fail to pay said indebted- 
nesh, thcn said J .  A. Ely may forecloie this lien a s  provided in section 
20.51, Revihal 1905, or otherwise, and may sell said props and other 
property after tcn days notice, posted a t  the courthouse door and thrtc 
other public places in said county, and apply the proceeds to  the pay- 
ment of said intlrbtedne~s and all costs and expenses of executing this 
conwyancc and to pay ih(x surplus to  said 

"And the said Isaac Norman hereby represents tha t  said crops and 
other property are tlic absolute property of Isaac Norn~an  and free 
froin encunibrance with the exception of $100 lien hcld by X. E. Harrell 
ck ( o., of Cofieltl, Xi. C. 

.lT7itncss illy hand and wal, this the 23.d day of April, 1914. 

(Signed) Isaac Norman" 

It was admitted further that  the crops referred to  in said instrument 
wcre all recluired to pay 8. E. Iiarrcll $ Co.. whose claim was consti- 

- 

A " 

tiltccl a preferred ckbt therein, and plaintiff allcgcd further tha t  said 
paper-writing mas duly provcd and registcwd and the amount ad- 
vanced, no par t  of which had becn paid. Defendant denied that the 
paper-writing was in any sense a mortgage on realty, or that  he owed 



for aclvnncc~ment~ to tlie ainount clai~ucd, and by way of f~wther 
(296) dcfmse alleged that t l~cre 11ad been a breach of warranty by 

plaintiff in the salc of a 11o1.s~ advanced under the contract and 
to defendants' damage. Defendant claimed further that  there had been 
1-10 proper registration of plaintiff's paper, or that  same had been re- 
corded only in the book used and labeled for liens and chattel mort- 
gages. It was urged by defendant, appellant, that  this became material 
in view of the fact that  a subsequent mortgagee had been made party 
defendant by order of court. 

Thcrc wah verdict for plaintiff, that there had been no warranty of 
a horse or hrcacll tl~crcof on plaintiff's part,; tllat tllc  mount of ad- 
vancements due 2nd unpaid was $75. Upon the verdict, tlie court, being 
o f  opinion t l ~ a t  the papor-writing constituted a valid niortgage on dc- 
fendant's realty desc1~hct3 therein, and tliat sniw was properly r P g w  
tered, gavc judgulent of foreclosiu~c and distribution of proceed- ar- 
cording to tlic licms presmtcd and established in the suit, and dcfend- 
ant exceptcd and aplicdetl. 

W .  1). Roone fo?- plaintifl. 
12. C. Bridger and S. Brom~vz Shepherd lor defendant. 

HOKIC, J .  Under o u ~  decisions, tlitl insil-uinent 111 qucstion contaliis 
a suficieni descr~ption of t l ~ e  proputy (Patton v. Sluder, 167 N.C. SOO), 
and on the facts presented, the same creates a lien thereon in plain- 
tiff's favor for the amount found to bc due and unpaid, cnforcible by 
judginent of foreclosure, t he  relicl awardcd t o  plamtifl on the record. 
Whctller tlic. pape r -wnhg  is an equitaiilc or lcgal ruortgnge is not now 
of the substance, tlirougli under many recent casc.5 wrth us upliolchig 
the principle that a deed should, ac a gcncral rule, be interpreted so as 
to  affect thc clear intent of tlic ps r t~es  as ex1)rcsstd in t l lc  cntire 1n.tl.u- 
inent, this would seein to constitntc~ a regular legal mortgage, ac rt is 
dcclared to he iir his Honor's judgrncnt. Jones ck P h ~ l ~ p s  v. McCori?zr f ,  
174 E.C. 82; 7V7llian~son v. B7ftrng. 159 N.C. 321; '1'7 ~plet t  v. TT'zl- 
linms, 149 N C 391; N a r r ~ s  v. Jones, 83 N.C 318. 

It is cliicfly objected for appc.llant that, altlrougll the instrulncnt 
should be 1)roplly considcrcd as a mortgage on realty, tllcre is a defect 
of registration in that the  sarne is rccordcd in tlic book labeled and used 
for agiicultural lwns and chattel mortgages Inasnlucll t ~ s  tlie only liti- 
gated questicn.; tlllis far presented in tlie reco~ d or In thc case on appc3;il 
are beltween thc alleged mortgagec, plaintiff, and mortgagor, the origi- 
nal defendant, the casc might very well be disposed of by the position 
tliat, as between t l i ~ s e  partics, the matter of a correct registration is 
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not eiscntlal, this being now required only in rcferencc to  the 
r~gh t s  and claims of creditors and subsequent purchasers. Re- (297) 
visal, sccs. 980-81-82. But  as a subsequent mortgagee, admitted 
bj. tlc~fcndant to hold a vahd clan11 and lien on the property, has been 
11mle party defendant, iC 1s well, and perhaps required, lthat the ex- 
cei)tion he dncctly diq)osrd of that  a proper distribution of t l ~ c  fund 
111a;r. be had. 
Ah examinat~on of this question will disclose that there arc few sub- 

j e cb  prescntcd for corlsideratlon a bout which tlrere is greater contra- 
m t y  of decislon than in thc construction and application of the regis- 
stration laws as affeclting the val~di ty of deeds and amtten instrnments. 
I n  < o m  of thc Statcs ~t 1s 11eM thal  when the holdcr of the title pre- 
scrlti the instrument to the recordmg officc,r, properly proven, and \the 
same is received by hi111 purs~rtmt to the staiute, the holder has done all 
that  the law requires and his title is unaffected by mistake, etc., on the 
part of the officials in recordmg the paper. I n  othcrs, the authorities are 
t o  the effect that  thc holder of such :t paper so presenting i t  is charged 
with the duty of seeing that  the same is recorded on the proper books 
n-it11 substantial accuracy in essenlials, l.e., the names of the parties, 
the property embraced in tlie instrurncnt, and if a mortgage, the true 
amount of the debt-a view that seems to havr bcen approvcd by our 
omn decisions on the suhjecl. Xmzth v. Lzia~hrr Po., 144 N.C. 47; Roy- 
stcr 2'. Lane, 118 N.C. 156. 

=Igwin, there ~b pronounced conflict on thc qucstion whcthcr, under 
statrrtcs reqnil lng an index and cross-indvx ol registered instrument., by 
tlie officer, this index should be considered and construcd as an csscntial 
part of a completetl rcgistration On tills qucstion much the larger 
rlumbcr of cases hold that  such an  index as ordinarily expressed in tlic 
law> on thc subject form no part of a valid and colupleted rcgistration, 
but arc only intended as an aid [to facilitate investigation on inquiry 
for the true title. Our own Court so holds in Davzs u. Whitnker,  114 
N.C 279, a casc that  has sincc bccm unquestionrd in our decisions and 
n luch scerns to bc in accord with the weight of authority in other juris- 
dictions. Green v. (hningi-on, 16 Ohio, 548, reported also in 91 Ameri- 
can Decisions, 13. 103, with an informing notc on tlie questions prc- 
sented here. 

On tllc other hand, there are strong and well-reasoned opinions in 
authoritative courts to  the rffcct that  such an index cons~titutes an  es- 
sential part of a completed and valid registration, and basing their 
clecisions on thc language oi their registration laws and also on the 
reasoning that  thcsc indexcs are commonly resorted t o  for the ascer- 
tainment of titles, and that  a differcnt ruling with the large number 
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of books and more accumulating, would render a satisfactory exami- 
nation well-nigh impossible and practically render valueless our 

(298) registration laws in their primary purpose of protecting creditors 
and subsequent purchasers for value. Kock v. West, 118 Iowa 

468; Barney v. McCarty, 15 Iowa 110; Ritclzie v. Grifiths, 1 Wash. 429, 
and the construction of our statute tha t  the indexing and cross-indexing 
is a necessary part  of a docketed judgment tends to support this po- 
sition. Dewey v. Sugg, 109 N.C. 328. 

I n  cases upholding this view, i t  is held, "That an index will hold a 
subsequent purchaser to notice thereof if enough is disclosed by the 
index t o  put a careful or prudent examiner upon inquiry, and if, upon 
such inquiry, the instrument mould have been found. Jones z'. Berk- 
shire, 15 Iowa, 248, syllabus quoted from report of case in 83 Amer. 
Rep., p. 412. 

Whatever may be the ultimate and correct view on these much dis- 
puted questions, we have no hesitation in holding that the instrument 
before us has had valid registration and tvill bind subsequent pur- 
chasers in the distribution of the fund. The only objection urged against 
it being t h a t  i t  is registered in a book commonly known and used for 
recording chattel mortgages and agricultural liens, and so labeled. It 
was no doubt put in tha t  book because it also contained an agricultural 
lien, but, so far as me have examined, there is nothing in our legislation 
applicable either in case of deeds, agricultural liens, chattel mortgages 
or other instruments which requires tha t  they, or any of thein, should 
be put  in any special book or one of any particular kind of description. 
Undoubtedly they should be put in a book recognized and used in the 
office for recording instruments, but there is no suggestion in this case 
tha t  the instrument was not accurately recorded The index and cross- 
index, properly kept, points clearly and correctly to its placing, and, to 
our minds, the official data are a full and sufficient compliance Yith 
our statutory requirements and serve every purpose tliat our l a m  on 
this subject were designed to promote. While there is diversity of 
ruling on this subject also, the position accords with the reasonable and 
correct interpretation of the statute and has the support of well-con- 
sidered authority in other jurisdictions. Fairabee v. McKerrehan. 172 
Pa .  St., 234; Swepson v.  Bank, 77 Tenn., 713; Armstrong v. Aust~n, 43 
S.C. 69. 

There is no error, and the judgment in plaintiff's favor m u ~ t  be 
affirtned as entered. 

KO error. 

B~own-, J., concurring: I concur in the disposition made of this case, 
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but I am of opinion that  thc case of Davis v. Whztaicer, 114 N.C. 279, 
should be overrul(d. While it  may not bc absolutely necessary to  over- 
rule ~t on this occasion, 1 think i t  is well within our province t o  do so, 
and that  the value of our registration laws, the stability of titles, 
and the best interests of the State demand it. I think tha t  the (299) 
indexing of deeds is an  esscntia1 part of their registration, just as  
mm~ch so as  the indexing of judgmeats is an essential par t  of their 
doclieting, as is held in Dewey v .  Sugy, 109 N.C. 328. The great increase 
in the number of rccord books in the rcgister's oflice (in Wake County 
there are ovcr 300) renders i t  practically irnpossiblc for a title searcher 
to examine the pages of every book. Unless the index is held to bc a 
part of the registration, then mortgagees and purchasers of land can 
hay-c no positively certain assurance that  they are acquiring a good 
tltli. 

1 tio not cart, to discus.. thc rnattclr a t  Icngth, k~u t  I am convinced that 
tlic hebt mtel*est ol tllc State rcqum that we should declare a t  once 
llliat the indcxing of a deed is a p r t  of its registration. 

I an1 autlrorizcd Lo bay that Justiccs W~LICEH, a i d  ALLEN concur in 
t h  opinion. 

f'ated: I'owle u. Ham, 176 N.C. 13; Manr~jacturzng Co. v. Ilester, 
175 S.C. 611 ; Hooper v. Power ('o., 180 N.C. 653; Willcerson v. Wal- 
lnr t .  192 N.C 157; Unnk v .  Harrington, 1!13 N.C. 627; ('lement v. 
H u ~ r ~ s o n ,  193 N.C. 828; Whitehwrsl v. C:awett, 196 hT C. 159; iJ7est v. 
Jnchson, 198 N.C. 694; Story 11. Slade, 199 N.C. 597; Watkins  21. 

Simonds, 202 N.C. 750; Tocci v. Nowfall, 220 N.C. 557, 559; Cotton 
Company v. Hobgood, 243 N.C. 229,230; Xaunders v. Woodhouse, 243 
N.C. 611, 613. 

JAMES W. COX ET AT,. V. KINSTON CAROLINA RAILROAD AND 
LUMBER COMPANY ET AL. 

(Filed 3 April, 1918.) 

1.  T~usts-Trustees-Duration of Tmsts-LwscS. 
Where the donor of lands in a n  agricultural section of country has lived 

thereon and farmed the same and conveyed i t  to his son in trust for the 
children of the latter until the trustee's death, o r  the youngest child shall 
have become 21 years of age, with power to sell, reinvest, etc., and hold 
for  the purposes of the trust, and to use the same "as he  may deem best 
for the interest of the said children, either renting it out or using and cul- 
tivating i t  himself, and using the rents and profits to support his family 
nnd to educate his children" : Held, a lease by the trustee, with the right 
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of the lessee to  renew within five-year periods, extending the lessee's right 
for twenty years, is inoperative beyond the death of the trustee, o r  at 
least beyond the current year in which he died, the youngest child having 
reached maturity and the children then being entitled to the distribution 
of the estate under the provisions of the deed. 

2. Same-Deeds a n d  Conveyances-Registration-Notice. 
A lessee of lands held in  trust takes with notice of the authority con- 

ferred upon the trustee, under a recorded deed, to lease the premises, and 
where, thereunder, such authority ceases upon the death of the trustee, 
and a long-term lease has been made by him, in this case for  five years, 
with renewal privileges extending i t  to twenty years, it is not required 
that  the cestuis q u e  trust,  entitled to  the distribution of the estate, a t  the 
death of the trustee, notify the lessee of their right, and the question of 
the rcnsonableness of th r  lease is immaterial. 

3. Trusts and Trustees - Duration of Trusts - Courts - Exteiision of 
Time. 

Where e~ igrac ies  hare arisen which makes i t  desirable and for the ben- 
cfit of the cealuis que trust lor a trustee to exceed the authority given him 
jn making a lease of the trust estate beyond the time fixed in the deed for 
i ts  termination, lse may apply to the equity jurisdiction of the court for 
the authority to make it  before executing the lease, which may be granted 
in proper instances. 

4. Trusts :md Trustees-Termination of *usts-aeascs-Tmproveinents 
-Estoppel-Eqoity. 

Where the lessee of a trust estate has put improvements on the leased 
premises, with notice that  the lease would terminate upon the death of the 
trustee, the doctrine of equitable estoppel will not apply to the cestuis que  
t m s t  upon the termination of the trust, especially when the lessee is per- 
mitted by the lease to remove the improvements from the land. 

5. Trusts and Trustees-Termination of Trusts-l~casr6;-Accepting 
Rent-Ratification-Knoxqrledge-Trials-vicnc - Questions fo r  
.Jury. 

Where the trust rstale, by the terms of a recorded deed, expires a t  the 
death of the trustee, and he bas leased the premises for a term of years, 
which extends beyond the time pcimitted, in  order for the cestu is  que  
tr-ust to ratify the act by accepting the rent for the rurrent year it  must 
he made to appear that  they did so with knowledge of the facts necessary 
for them to i~nderstand the effect of receiving the rents from the lessor; 
and in this case, the evidence thereof being conflicting, i t  was properly left 
to the drlermination of the jury under a correct charge from the court. 

G. Trusts and Trustees-Dower-Lenses-IVifc's Signature--Termination 
of Lease. 

Where a trustee holds a n  estate for the benefit of his children, with 
right of dower in his wife, and he has leased the prenlises for  a tern1 ex- 
tending after his death. when the trust was to terminate, the fact that his 
widow has sigrcd the lease and releasrd her dower does uot give the 
lcssor tbe right to hold the lands against the children for the lifetime of 
the widow. 
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CIVIL ACTION, tried before Stacy, J . ,  and :L jury, at Noveiubci. 'l't.m~. 
1917, of LENOIR. 

On 1 March, 1883, James W. Cox, being the owner in fee of a tract 
of 70 acres of land, lying partly in the prcscnt corporate limits of Kins- 
ton and on the banks of the Neuse River, made, executed, and delivered 
to J. G. Cox, liis son, a dcetl in ice upon 'the following trusts therein 
declared, the deed being recorded in Rook 7, lmge 595, in the oficc of 
the register of deeds of Lcnoir County: 

"Rut upon this special trust and caonfidcnce, ncrer.tlicl(~ss, tlrat tlic 
said J .  G.  Cox is to hold and shall hold the above-described prciniscs 
for the use end benefit of Fleta Cox, J. W. Cox, Jr., and J. P. Cox 
and J .  G. Cox, Jr., children of the said ,J ($. Cox, hy his wife, J .  0. Cox, 
and for tho use and benefit of any otl~cr child or children which shall 
hereafter be born to thc said J. G. COX by his present or any otlicr 
future wife; and in the event any of 111s clddrcn shall die without 
leaving issue, the share of one or more so dying to be lield for the use 
of those surviving and for the use of the issue of any having died 
leaving issue, the issue to represent and to take such share as the (301) 
parent would have if living. The said J. G. Cox shall have the 
power to usc said land in wliatever mnnrier 11c may deem best for the 
interest of liis said cl~ildrcn, either by renting it  out or using and culti- 
vating 11 hiinself and usmg the rents and twofits to support his f a d y  
and to cducatr his ehildrcn. Thc Said .J. Cj Cox sllall have power i o  sell 
said land in fee simple whenever lw sliall deem it lo be Llic jnterest of 
his said children lo do so and invest thc purchasc money in other. real 
estate [to be held upon the same conditions and lor the same uses and 
trusts as these prelniscs are lield; and in caw tllcl said J .  G. Cox *ha!l 
die leaving a wife surriring, t h ~ n  shc is to 11aw dower in said 1:md the 
same as she would be entitled to if thi, said J. G Cox died seizcd of the 
same in fee simple. The said J .  G. Cox shall not hr held by the said 
ch~ldren accountable for the rents and profilts of said land during 
their minority or the minority of any of them, nor shall they I . I ~  en- 
titled to a division of said prelniscs until the youngest child becorncs 
of age, or the death of the said J .  (2. (:ox h f o r c  tha8t period. The baid 
J.  G. Cox may allot to any of liis said childrcn on arriving of age or 
marrying such portion of said land as he decms an equal and just 
share, or to nlake such advances to any on arriving a t  age or marrying 
as  he may deem proper and just atlvancemcmt, to lo(. accolinted for in 
the final division of said land." 

J. G. Cox, the trustee, did not sell :tnd convey any part of the trust 
estate, nor did he allot to  any one of his childrcn on arriving a t  age or 
marrying his 01. her part of said land, or mahc any ;~tivancemcnts t o  
any one, but the cntlrc 70 acres conveycd t o  him renmincd unsold upon 
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his death. J. G. Cox died 23 October, 1911, leaving surviving him his 
wifc. ,T. 0. Cox, mentioned in the trust deed, and the fol1ow;ng children 
mentioned by name in said deed: ( a )  Fleta Cox, who married ,J. B. 
Cun~mings and died many years prior to her father, leaving several 
children, named in the complaint; (6) J .  IT. Cox, Jr. .  one of the plain- 
tiffs, tile other two children. ,J. P. Cox and J.  G. Cox, Jr . .  named in 
the trubt deed, died jn infancy before their father and without issue. 
There were other children born to J. G. Cox and his wife, J. 0 .  Cox, 
after the execution of the t r u t  deed, to wit, John G. Cox, R. A. Cox. 
and ldozelle Cox, who lias intermarried with George I?. Suggs. All the 
children of J. G. Cox who survived him were at his death more than 
21 years of age, the youngest, Mrs. Suggs, having been born 17 March, 
1886, and therefore being a t  the death of her father 27 years and 7 
month old. Mrs. J. 0. Cox, the wife of J. G. Cox, survived her hus- 
band and was living at the time of the trial. All of the living children 
and the issue of the deceased child, Mrs. Cummings, are parties to hhis 

action. 
(302) J. G. COX was 73 years of age a t  the time of his death and his 

wife 67. The oldest living child is 49. Mrs. Suggs was married 
before her father's death and was 21 years old prior to 1 July 1907. On 
1 July 1907, J. G. Cox and wife, V. 0. Cox (called in the deed J. 0. 
Cox), executed a lease to the Kinston Lumber Company of a part of 
the land conveyed in the trust deed and described in Exhibit B attached 
to the answer for a period of five years, with renewable terms of five 
a t  the option of the lessee or its assigns for the full period of twenty 
years; also, on 1 May 1911, they executed another lease for an ad- 
ditional part of the land described in the trust deed to the Kinston 
Manufacturing Company for a period of fifteen years, Exhibit C of the 
answer. The Kinston Manufacturing Company is the assignee of the 
Kinston Lumber Company by mesne conveyance and holds the leases 
dated 1 July 1907, and 1 May 1911. 

At  the date of the lease of 1 July 1907, J .  G. Cox was 66 years of 
age and his wife 60. All his children a t  that  time were of age and all 
but two married, and all had finished school. The probability of further 
issue by his then wife, 60 years of age, was remote if not, under the laws 
of nature, impossible. 

The defendants contend (1) that  the trustee had the power to make 
leases extending beyond the duration of the trust estate; (2) that the 
leases were reasonable; (3) that  as Mrs. V. 0. Cox joined in the execu- 
tion of the two leases, whatever right she had under the trust deed 
passed to  the lessees, and they have the right to hold such interest as 
against the children, the widow of J. G. Cox still living; (4) that after 
the death of J. G. Cox some rent was paid and received by J. W. Cox, 
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one of tlic plaintiffs, on 1 January 1915, and 1 April 1915, and the 
plaintiffs are estopped by such conduct to deny the validity of the 
leases for the unexpired ternis; (5) that the defendants had put valu- 
able improvements on the leased premises. 

The leases were duly recorded. The right to remove the buildings, 
fixtures and property put by the lessee on the leased premises is con- 
ferred in express terms in the lease of 1 July 1917, and reserved to the 
defendants in the judgment of the court. At the time of the execution 
of the trust deed by J .  W. Cox and wife, the land was used for agri- 
cultural purposes. The family residence was situated on it and was 
used as such for many years. The lease of 1 July 1907, stipulated that 
the rental should be paid in equal quarterly amounts, and the lease of 
1911 provided that  the rental should be paid annually on I May. No 
rental under the lease of 1911 was paid to any one of the plaintiffs 
after the death of the trustee, J .  G. Cox, and only two installments of 
the rent for the property covered by the lease of 1 July, 1907, that 
accrued during t h ~  year current of the trustee's death. I n  April, 
1915, the plaintiffs made demand on the defendants for the (303) 
possession of the leased premises. 

The plaintiffs insisted that the trustee was without power under thc 
trust deed to make a lease that would extend beyond the duration of 
the trust; that  such lease would be good only until the trust termi- 
nated, and that the ultimate limit of the duration of the trust was Che 
life of the trustee, J. G. Cox. His Honor, yielding to the contention of 
the defcndants, decided to pernut evidence to be offered as to the 
reasonableness of the lenses made by the truqtec, and much of the 
evidence was addressed to this phase of the case. 

The jury returned the following vcrdict: 
1. Are the plainti& entitled to the immediate possession of the 

lands described in the complaint, or any part thereof? Answer: "Yes; 
all." 

2. What is the fair annual rental value of said land? Answer: 
,i$550." 

There is a provision in the lease that before the expiration of each 
term of five years the lessee should gire notice of its intention to con- 
tinue the lease for another term of five years. The court charged the 
jury that if this noticr. was not given, and there was no agreement to 
the contrary, the law presumed that  the lessce holds thereafter as s 
tenant from year to year, and that if plaintiffs more than 30 days be- 
fore 1 July 1915, i t  being the end of the year in which the trustee died, 
notified the defcndants to vacate the premises, i t  would terminate the 
lease, and plaintiffs would be entitled to possession of the premises, 
and the jury mere left free to find the facts as to whether the notice 
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had been given or waived by the trustor, or whetlier there was any 
understanding or agreement, express or implied, which prevented plain- 
tiffs from taking advantage of the want of notice, if the notice was 
not, given; the defendants contending that  there was evidence, even 
From the notice served by plaintiffs in April, 1915, after the death of 
the trustee, that  the notices cit,lier had been regularly given bcfore each 
time expired, as required by the provisioi~s of the lease, or had been 
waived. The court also left to the jury the question whether the leases, 
one for twenty years, composed of the four terms of five years each and 
the other for fifteen years, constituted a reasonable exercise of the 
trustee's power as given by the deed. Other matters will be noticed in 
the opinion of the Court. 

Judgment was entered upon the verdict, and defendants appealed. 

W. D. Pollock, Dawson & Manning, and Manning & Kitchin for 
plaintiffs. 

W. B. Rodrnan, Cowper & Whitaker, and Rouse & Rotuse for de- 
fendants. 

WALKER, J., after stating the case: Upon the questions submitted to  
the jury, the charge of the court was full and explicit. The con- 

(304) tentions were stated and proper instructions given in regard to  
them, and thc jury have found the facts against the dcfendant's 

contention. Gut we need not longer dwell upon this ieature of the case, 
for me arc of opinion that  the lease, under the admitted circumstances, 
could not continue beyond the death of the trustee, or, a t  least, beyond 
the end of the current year in which he died. The principal if not the 
pivotal question presented by the record is: Did the trustee J. G. Cox 
have the power to make leases extending beyond thc duration of the 
trust? 

V e  understand the plaintiffsfb' contention to  be that  he had no such 
power. Plaintiffs say i t  is manifest from reading the trust dccd that the 
p o ~ w r  g i ~ ~ e n  to the trustce to lease was to rent for agricultural pur- 
poses, the language of the deed being: ( T h e  said J. G. COX shall have 
the power to use said land in whatsoever rnanner he may deem best 
for the interest of his said chiltlren, either by mnting it  out or using 
and cultivating i t  himself, and using the rents and profits to support 
his family and to cducate his children." This language, couplcd with 
the fact that the only use to which the land had bccn subjected up to  
that  and a t  that  time, and for some years thereafter, was agricultural, - 
would seem to indicate that the woids "to rent" as used (Ynoscitur 
sociis) was intended as a renting for agricultural purposes. But if the 
power to rent as conferred in the deed is to be given a broader and more 
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comprehensive construction, and means to rent for such purposes, agri- 
cultural or industrial, as will yield the largest revenue for the support 
of the fanlily or the trustee and educate his children, then this power 
cannot be so used as to extend beyond the duration of the trust, and 
thus bind the cestui que trusts-those who are the manifest objects of 
the bounty of the trustor-for an  indefinite period, and exclude them 
from the possession of the property clearly intended for their benefit. 
A11 of the  children a t  that  time-1 July 1907-were 21 and oyer; all 
had finished school; all except possibly Mrs. Suggs were self-supporting 
or cared for by their husbands. Mrs. Cox, the wife of the trustee. was 
then 60 years of age-beyond, according to  the law of nature, the child- 
bearing age. There was the possibility tha t  she might die, that Mr. 
Cox might marry a woman within the child-bearing age, and that from 
such union other children might be born to him, upon which event the 
trust  would open for their benefit on equal terms with the children then 
living. 

The defendant's reply that the very terms of the deed by which the 
trust  was created and the condition of the donor's family show tha t  
the lease was a reasonable one, and tha t  the power was rightly exer- 
cised; and they rely upon other facts; but all these matters were sub- 
mitted to the jury, as we think after a careful review of the charge, and 
found against the defendants. We mill, therefore, consider the case in 
another view of it, and one tha t  we deem to be controlling. As a 
general rule, the power must be conmensurate with the act done (305) 
under it and claimed to be authorized, or, a t  least, justified by it. 
The trustee cannot exercise more power than he has acquired, nor 
act beyond the limit of his power. There may be cases where the court 
will, under peculiar circun~stances, extend the operation of the trus- 
eels act  beyond the time when his trust, by the limitation of the in- 
strument creating it, is a t  an end, and this is done sometimes, but 
generally in advance of the exercise of the power, as will appear liere- 
after. 

The general doctrine is thus stated in 39 Cyc., 387-388: '(Trustees 
possess general power to lease trust property on such terms, conditions, 
and rentah as are reasonable and customary for that class of property 
in the  particular vicinity; provided the interests of remaindermen and 
those entitled to the property after the termination of the trust are 
not injured thereby, and provided ordinarily tha t  the lease is not made 
after the termination of the trust, or made to continue after the termi- 
nation of the trust, either directly or by means of renewals." 

It was held in Matter of McCaffrey, 50 Hun (N.Y.) , 371, that  "upon 
the termination of the trust, the power of the  trustees is a t  an end; and 
they have no power to renew leases or in the lease executed by them to 
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provide for the renewal of leases." I n  the McCaflrey casc, supra, the 
property was conveyed to a trustee t o  rent or lease and pay one-third 
of the net rentals to one daughter, another to a second daughter and 
one-third t o  a third daughter, during their natural lives, then upon tlle 
death of any one of them to convey to her descendants in fee. One of 
the daughters died leaving issue, and tlie lessee contended for a rc- 
newal of the term. The Court held that "so far as Mrs. McCxffrey's 
one-third was concerned thc lease ceased to be valid." 

The case of IIufchinson u. Hodnett, 115 Ga. 990, holds that  while 
under a trust of real property for the purpose of raising incoine for the 
support, maintenance, and education of the beneficiaries, the trustee 
could, by implication of such a power, lease the premises, the p o ~ c r  
was not an unlimited one. The Court said as to the extent of such a 
power: "The lease cannot extend beyond the time the trusteeship is to 
last. and cannot in all cases cxtcnd even to thc end of the trusteeship, 
the term of the lease being dependent upon tlic character of the proper- 
ty,  the purposes of the trust, the custom of the place in reference to 
the management of like propcrty and the conditions surrounding anti 
the emergencies confronting the tmstee in reference to  thc manage- 
ment of tlic property a t  the time the lease is extended." 

Another case of similar import is Rerqengren v. Aldrich, 139 hIas<. 
259, TT-here the Court said: "An undivided third of a parcel of land wn.: 
devised to a trustee to  hold during the life of A, and a t  A's death to 

convey the same to the children of A. The will also empowered 
(306) the trustee to sell and convey in fee simple, or for any less estate, 

any part or thc whole of the land. During the life of A the tru- 
tee and the owners of the undivided third joined in a lease of a portion 
of the land for a term of nine years, and agreed that  a t  the expiration 
of the term thc lease might be extended for a furiher term of ten years. 
At the expiration of the first term A was living, and the lessee denland- 
ed a renewal of the lease; Held, on a bill in equity for spccific perform- 
ance of the agrcelnent to  renew tlie lease, brought after the death of A, 
that the trustee had no authority to bind the remaindcmnien, and the 
Court would not decree specific performance as to  thein." It was agreed 
in that case that  "the lease may be extended, or renewed, for a furtlic:. 
term of ten years," as a certain specified rent. 

It was held generally in the case of In re Armory Board, 60 N.Y. 882, 
that trustees under a will have no authority t o  lease the propcrty for 
a period which extends beyond the term of their trusts, and i t  seem* 
that the following cases support that view: I n  re Opening of One Hun- 
dred and Tenth Street, 81 N.Y. 32; In re McCnffrey, supra; C:omez v. 
Conaez, 147 N.Y. 195; Newcomb v. Kittelas, 19 Barb. 608; Greason 21. 
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Kittelas, 17 N.Y. 491; I n  re Hubbell Trust (Iowa), 113 N.W. 512, 135 
Iowa 637; 14 Anno. Cases 6-40; Ohio Oil Co. v. Daughetee, 240 Ill. 361; 
88 N.E. 818. 

I n  the Gomex case the Court said: "The trust created by tlie deed, 
being for the life of Mrs. Gomez, terminated with her death, and with 
her death the powers of the trustees were, as we have seen, a t  an end, 
except to turn over and convey the trust property as directed in thc 
deed. They, thercfore, had no power under the deed to thereafter renew 
leases, or in the leases executed by them to provide for the renewal of 
leases after her decease." 

I n  another case a trust was created by will to  N. P. Dauglietee and 
his successors forever, upon the following terms: To pay the expcnses 
of the trust and necessary rcpairs and taxes and to pay over the annual 
proceeds to thc nephew of the testator for his life and remainder over 
to tlic heirs of his body, share and share alike, forever. The trustee 
made oil Ieases for five years and as much longer as gas and oil were 
found in paying quantities, and thc Court held he had no such power. 
Ohio Oil Co. v. Daughetee, 240 111. 361. The Court, in the case of Soutiz 
End Warehouse Co. v. Lavcry, 107 Pac. (Calif.) 1008, considered a 
lease by the trustee under the following declaration of trusts, "to apply 
as much of the principal and interest of such property as may be neccs- 
sary or proper to  the support, maintenance, and education of the 
(laughter of tile testator, suitable to her condition in life, until she shail 
have attained the age of twcnty-onc years, and thcreaftcr to pay to 
her two-thirds of the net inconie of said trust quarterly only, au 
long as she shall live. and upon hcr death to pay over and de- (307) 
liver the whole of said property to her descc.ndants in accordance 
with tlie provisions of thc stalute of descents and distributions of tlie 
State of California." The lease was executed on 2 Fcbruary 1904, for 
n term of five years from 1 June 1904, with privilege of extension for 
three years a t  the same rental and with ihc privilege of a further cu- 
tcnsion for two ycars a t  a rent to be agrecd on. On 11 February 1901, 
the daughter died, leaving a will. The Court held that  such trustees 
may not make a leasc that will have force and effect after the ternii- 
nation of the trust, and consequently that  the lease which thcy did 
make could not extend beyond the life of the daughter, although it was, 
of course, uncertain when shc would dic. I t  is also said in this case that 
in some of the cases which arc apparently, but not really, t o  the con- 
trary, i t  did not appear that  the life beneficiaries had died, or that, in 
other words, the trust estate had terminated. I n  others of thew caqes, 
the opinions upon the question were ohifer and not well considered, and 
in still others i t  was said that  a leasc by tlie trustees for a fixed tinie 
was not void ab initio, but would not extend beyond the life of the 
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trust, as specified in the instrument creating it. I n  those cases where 
the question was directly involved and decisions given upon it, i t  would 
appear t h a t  the courts have not disagreed as to the rule which should 
govern. 

The Court in the case of South E n d  Warehouse Co. v. Lavery, supra, 
(citing Wier v. Barker, 104 App. Div. (N.Y.) 112) held i t  to be settled 
law tha t  leases made by trustees were valid only for a period ending 
with the trust  term, and added: A "The argument so earnestly urged, 
tha t  such a rule will greatly hamper trustees holding property for a 
term of uncertain duration in making advantageous leases of property, 
is more properly addressed to the wisdom of creating such trusts with- 
out expressly authorizing leases for such terms as may be deemed 
prudent by the creator of the  trust. Tha t  such power may be expressly 
given is not denied." See Tredwell v. Tredwell, 148 N.Y. Supp., 391. 

In  Cram v. Dietrich (In re Opening One Hundred and Tenth Street), 
81 K.Y. Supp. 27, decided in 1903, the trust was for the life of the 
trustor's widow and upon her death the trustees were required to  con- 
vey the property to her children with authority to the trustees to leaje 
other premises from year to  year or for a term of years, and they leased 
for twenty years the property in question, which was vacant and which 
the lessee improved. The Court said: "While we reach the conclusion 
tha t  the trustee had no power to  lease beyond the tern1 of the trust  
estate for the widow, we are of opinion tha t  such leases are valid while 
such trust estate endures. . . . Beyond such period the leases are void 
for the reason tha t  they would cut down the estate devised, but for the 

duration of the life estate there was ample power to  lease, and 
(308) equity requires that  the lessee should be protected in the enjoy- 

ment of the property during tha t  period." 
The case of Hubbell v. Hubbell, 154 N.W. 867, decided in 1915, and 

reaffirmed I n  re Hubbell's Trust, 135 Iowa 637, was an application for 
the approval by the Court of a lease proposed to be made by a trustee. 

The courts are not prone to  moderate the rule we have stated, as i t  i~ 
so easy and feasible for trustees to apply to the court and obtain its 
consent to the execution of a proposed lease of questionable validity, 
or when he entertains any doubt as to the extent of his power under 
the trust. It was said in Upham v. Planlcinton, 152 Wis. 272; 140 h'.MT. 
5 :  "If a trustee is given free control of real property to produce revenue 
therefrom, and is not empowered to sell the property, he may execute 
the trust  by creating leasehold estates therein of any reasonable du- 
ration which the testator might fairly have had in contemplation; and 
in such circumstances, with judicial advice, to wit, advice of the court, 
may create a leasehold estate extending beyond the termination of the 
trust." There the trust  was to  extend, in all probability, over a long 
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but uncertain period of timc. The jurisdiction of a court of equity to  
pass upon leases of trustecs in advance of their execution and approve 
or disapprove them, was asserted in Marsh v. Reed, 184 Ill. 263, where 
the Court said: "A court of equity may enlarge the powers of a trustee 
under a will by extending the time limited by the testator for making 
leal-c- of the property where exigencies have arisen which make an ex- 
t e n m n  of time necesqary to the carrying out of the testator's wish that  
the Income should jjrovide support for his wife and children." 28 A. & 
E. h e . ,  1006, 1008; 2 Beach Trusts and Trustees, 1897 Ed. see. 446; 
I TTa-hb. Real Property (4 Ed.),  sec. 307; Upham v. Plankinton, supra. 

I t  will be seen from the foregoing cxarnination of the cases that  they 
may be divided into two classes: (1) Those where the trustee has at- 
tempted to exccutc the power of leasing without consulting the courts 
having jurisdiction; and ('3) those caws where he has asked for the 
ad1 let. of the court, with all the beneficiaries and parties interested in 
t h ~  trust bcfore it, upon tlie execution of the lease. Tlic cases falling 
untlcr the first class have, we think, uniformly held that a trustee has 
no powel' to  cxccute a learc extending beyond the duration of the trust, 
:wd the reason given is that he has no power to  prevent the benefici- 
: t i ~ c ~  of the trust from enjoying the es tak  as contemplated in the deer1 
when the trust has terminated. I n  thc second class of cases, i t  has been 
hcld the courts of equity have the power to cnlarge the powers of the 
truqtpe RS to the matter of leasing propcrty embraced with the trust 
estate. 

The presenl case is onc of thc evcrcise of powcr by the trustee hini- 
self n-ithout seeking the advice of the court or the approval of 
the beneficiaries of the trust, and thcse leases were accepted by (309) 
thc lcssees without requiring the children of J .  G. Cox, the benc- 
ficiar~es of the trust, to execute them, or consent to them, although the 
tleetl of trust was of record and all thc children of J. G. Cox then living 
Tx7tJre more than twenty-one years of age, and had finished their edu- 
clatmn. It is clear and settled by the authorities that  a pcrson dealing 
with rt trustee must take notice of the terms of the trust, is duration, 
:tn(l the ultimate remainderrncn. It appcars by the terms of this trust 

- 

equal portions to his childrcn severally as they arrived a t  full age or 
married; he might "use the land in any manner deemed best for the 
interest of his children, either by renting it  out or using and cultivating 
i t  himself, and with the rents and profits support his family and edu- 

that  !eases should not endure beyond the life of the trustce, as i t  is 
I ro \ -~ded  in the instrument creating the powcr that  thcre might be a 
tlivl-ion of thc property when the youngest child was of age or a t  the 
death of t l ~ c  trustee, if Chat was the carlier evcnt. It is even more favor- 
able i o  the plaintiffs than that,  as the trustce could allot just and 
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cate his children." He is also given a power of sale and reinvebtment. 
Whether we should hold as a matter of law that  this language con- 
fined his power to  ordinary agricultural leases or not, i t  was evidently 
contemplated that  he should not make leases for such long terms as 
might afterwards and a t  the close of the trust by his death, hamper or 
embarrass the remaindermen in the free use and enjoyment of the 
trustor's bounty. 

As long as the trustee lived, he was willing to confide in his judg- 
ment and leave the interests of his family in his keeping, but a t  his 
death, there being no substitution of a trustee and no prolongation of 
the trust, he plainly intended that  the property should pass unencum- 
bered to  those who had been dcsignated to take it, when that  time had 
arrived, and whose judgment, discretion and management was sub- 
stituted for that  of the trustee. The lease made by the trustee must be 
considered as one for the full period of twenty years, as by its terms 
i t  could last for so long a time, if proper notices were given before the 
expiration of each of the four pcriods of five years. He  was without 
power to revoke or annul i t  within twenty years, if the other parties 
complied mith its terms and conditions. The defendants took the lease 
mith notice, in law, that i t  would end when thc trustee died. 

It is not necessary to discuss the question whether it  was a leaoon- 
able lease in itself, and without regard to  the fact whether or not his 
death would tcrminate it. Thc learned judge submitted that  question to 
the jury upon the evidence and a proper charge, and i t  was answered 
against tlie defendants. But i t  was in~n~aterial,  as we have only held, 
and arc only required to hold in this case, that  the lease ended n-hen 

the trustee died, and the plaintiffs have not asked for any rents 
(310) or damages except those accruing since said event. Thi-J also 

disposes of the first eighteen exceptions, which are germane 
only to  the rcasona7ulcness of the Icases. We may add, in thi. con- 
nection, that  in view of the admitted facts and circumstances in the 
case, the law would, perhaps, regard this as an unreasonable lease, 
though we arc not called upon to decide as to the ground. We do not 
think the judgc expressed any opinion on the matters embraced with- 
in thc first seventeen exceptions, as he merely endeavored to place be- 
fore tlie jury the relevant evidence upon which their opinion as to the 
reasonableness of the lease was asked. 

The mere fact that  defendants improved thc property for their own 
benefit and to promote the better enjoyment of i t  for their con- 
templated purposes created no estoppel, as the defendants have reaped 
all the benefit resulting from the improvements, and when they nre re- 
inovcd under the terms of the lease and the order of the court per- 
mitting the removal, there will be no enhancement of the valuc of the 
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property, and the plaintiffs will not have gained any inequitable ad- 
vantage cven if tlic contention of the defendants be correct that  plain- 
tiff? diould have given notice of the intention to  end the lease a t  the 
death of the trustee. Why should plaintiffs give notice that  the lease 
would be terminated by the death of the trustee when, under the law, 
i l  is presumed that the defendants were as well advised of i t  as the 
plaintiffs? But it  is sufficient to say that the doctrine of equitable 
estopld does not apply, as no material harm will result to  the defend- 
ants and, besides, there has been no misconduct on the part of the 
plaint~ffs and no misleading of the defcndants to their prejudice. Bod- 
die 21. Bond, 154 N.C. 359; s. r . ,  158 N.C. 204; Patterson v. Franklin, 
168 S C. 75, 78. The plaintiffs have simply availed themselvw of their 
legal right; they could not foresee that thc trustee would die before the 
twenty years had passed. 

S o r  do we think that  the receipt of rent by the plaintiffs, or one of 
thern. for the remainder of the current year in which the trustee died, 
es to~)~)ed  them or amountcd to a ratification of the unauthorized act 
of the trust, in making the lcase to continue after thc termination of 
thc  tmbt, either dirertly or by means of renewals. It is not a question 
of c.toppel but of ratification, and the latter docs not take place with- 
out n knowledge of the facts. 

W e  have held in Wise v. Texas Co., 166 N.C. 610, that  a ratification 
of an unauthorized act or transaction is not valid and binding unless it  
procec.ds upon n full knowledge of the material facts relative thereto. 
"We, therefore, find it," said the Court, "to be of the very essence of 
ratification, as of an election, that  i t  be done advisedly, with full 
knowledge of the party's rights," citing, among other authorities, Rald- 
win 1 % .  Rur~ows., 47 N.J. 199, 211, and also Thorndike v. Godjrey, 3 
Me., a t  p. 432, wlrere it  is said: "We can never consider consent 
and ratification as implied in those cases where therc is no (311) 
1cnomYedge of the facts to which i t  is said consent and ratification 
extend This would lot. an effect without a cause." And 1 Clark and 
SkgIc> on Agency (1905)) sec. 106, says: "No doctrine is better settIed, 
both upon principlc and authority, than this: that the ratification of 
a11 a r t  of an agent previously unauthorized must, in order to bind the 
prinr~pal,  he with full knowledge of all the material facts. If the ma- 
tcrial facts be either suppressed or unknown, the ratification is treated 
as ~nvalid, because founded on mistake or fraud." See, dso, Owings v, 
Ilull. 9 Peters (U.S.), 607 (9 1,. Ed. 246) ; Mechern on Agency (18891, 
S C ~ .  129; Keinhardt on Agency (1902), see. 340; Town of Ansonia v .  
Cooper, 64 Conn. 536, 544; 23 Am. & Eng. Enc. (2 Ed.) ,  889; Marsh 
v. Ftrlton County, 10 Wall. (U.S.) 676; Norton v. Shelby County, 118 
U.P. 451. 
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I n  this case, i t  was proper for the judge, if thc unauthorized act of 
the trustee could bc ratified-which may bc admitted for the sake of 
the argument-to submit the qucstion to the jury, as he did, whether 
there was a ratification-that is, an adoption of the act of the trustee 
with knowledge of the f a c t s s o  that an intention to ratify i t  could be 
reasonably inferrcd from the facts; and on this question there was a t  
least cvidence to support the verdict against ratification, as there was 
some which tended strongly to show that the rcnt was rcceivcd by 
only one of tile dcfcndants to the end of the current year, and that the 
intention way to apportion the rcnt for that  year between the trustee 
and the defendants according to the time which clapsed before the 
trustee's death and that which remained after his death, the rent being 
payablc quarterly during each year of the lease, which division of the 
rents would seem to have been made in accordance with Revisal, sec. 
1988, which provides: "In all cases whcre rents, rent charges, annuities, 
pensions, dividends, or any other payments of any description are made 
payable a t  fixcd periods to successive owners under any instrument 
or by any will, and where the right of any owner to receive payment is 
terminable by a death or other uncertain event, and where such right 
shall so terminate during a period in which a payment is growing due, 
the payment bccoming duc next after such terminating event, sliall be 
apportioned among the s~~cccssive owners according to the parts of such 
periods elapsing before and after the terminating event." 

Whether thc case falls strictly within the terms of that statute we 
need not say, as i t  is clear that the parties acted upon the same princi- 
ple of apportionrncni, not intending the act of one of them to have any 
greater effect. Such an apportionment has been held to be propcr under 
statutes of a like kind when the trust is lor the life of one person with 
remainder to another and the life tenant dies. 2 Perry on Trusts (5 

Ed.),  see. 556; Price v. Pickett, 21 Ala. 741. 
(312) There is a class of cases where i t  seems to be held that the 

mere receipt of rent upon a lease originally void is not a, rati- 
fication or continuance of the lease, as in Jumes v. Jenkins, Butler's 
Nisi Prilxs, p. 96, where i t  was said that  acceptance of rent by a tenant 
in tail on coming into possession is not a confirmation of thc lease made 
by a tenant for life, which is absolutely void a t  his death. 

And in Robson v. Flight, 6 Dc Gcx J. and Smith (1865), 608 (46 
Eng. Reprint, 1054), it was held: "Whether a trust may be performed 
or a trust power exercised by the heirs a t  law, which is obligatory on 
the trustces of the will, depends on the question whether in the exercise 
any thing has to be supplied by the judgment, knowledge, and dis- 
cretion of the person acting in the exercise of such trust or power. 9 
power to lease may bc a trust power in the scnse of its being the duty 
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of t he  trustee to avail himself of i t  under proper circumstances; but i t  
is to be exercised by a person selected for the purpose, and not by the 
individual on whom, by reason of intestacy, the law casts the estate. 
Acceptance by an adult beneficiary after attaining majority of rent 
accruing under an  invalid lease is not a confirmation of the lease or a 
bar t o  relief by having the lease set aside." 

The case of Doe v. Butcher, Douglas (5 Ed.) ,  50 (99 Eng. Reprint, 
36.) held that  a lease void against a remainderman cannot be set up 
by his acceptance of rent after his interest vests in possession. Lord 
Mansfield, after taking the case under an advisari, stated that "there 
did not appear to have been any intention either to confirm the old 
lease or to grant a new one. Both the lessor of the plaintiff and the de- 
fendant had proceeded under a mistake, and had supposed the original 
lease to  be good." Doe v. Archer, 1 B. & P. 531, was decided the same 
way, and also Goodright, Lessee, v. Humphreys, cited in the valuable 
note to  Doe v. Butcher, in 99 Eng. Reprint 36, where other like case. 
will be found. Lord Mansfield also said, in Jenkins on the demise of 
Yate v.  Church, 2 Cowper's Reports, 482, where a tenant for life made 
a lease for twenty-one years and died before the expiration of the 
term, and the remaindermen permitted the lessee to keep the possession 
for five years, receiving rent regularly during that  time: "This is :t 
void lease and not voidable only. But if i t  were merely voidable, the 
acceptance of rent alone, unaccompanied with any other circumstances, 
is not a sufficient confirmation. It cannot be a confirmation unless done 
with a kowledge of the title a t  the time; or unless the remainderman 
lies by and suffers the tenant to lay out his money in improvements, in 
confidence of continuing tenant. But here it  is a void lease; and in 
general a void lease is incapable of confirmation." We do not cite these 
cases for the purpose of deciding the question raised in them, but to 
show that  the mere acceptance of rent, nothing else appearing, is not 
always sufficient to show ratification. 

It was held in Galewski v. Appelbaum, 65 N.Y. Supp. 694: (313) 
"The lease purporting to be made by the landlord's grantor to 

the tenant was clearly invalid, in that i t  was not subscribed by the 
lessor, nor was there any evidence that the person who signed i t  in her 
behalf was her lawfully authorized agent. Nor is there any evidence 
tha t  she ever ratified it. She certainly did not expressly ratify it, and 
there is no evidence that  she ever saw it  or knew of its terms. The fact 
that  i t  was recorded and that  she accepted rent under i t  raises no im- 
plication of ra.tification. It does not appear that  she knew of its re- 
cording or knew that  i t  purported to lease the premises for more than 
a year. At the .time the landloard acquired the property, therefore, the 
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tenant was holding under an invalid lease." See 24 Cyc. 912, and note?; 
Cadton v. Williams, 77 Cal. 89. 

The case of l'yson v. Chestnut, 118 Ala. 387. is more like ours, and a t  
p. 403, the Court said: "It is manifest upon these facts that  they did 
not intend by receiving the note about to mature and accepting pay- 
ment of i t  from the plaintiff to ratify the lease to hini and to accept 
attornnient by hi111 under its terms; and this is further shown by thc 
fact that they proceeded promptly to notify him that his posseseory 
right had terminated, to  demand possession of him, and he failing to 
yield upon such demand, to bring their action of unlawful detaiiier 
against him. We are not a t  all inclined to hold them to a ratificatioil 
and adoption of the lease upon the fact of their rccciving and collectinq 
the note for the rent of the year which was about spent a t  the time, nod 
in the facc of thcir obvious intention to the contrary." 

These cases all show that  there was sufficient reason for leaving this 
case with the ,jury to decide the question of fact whether there nra5 a 
ratification, or whether the defendants acted undcr a inisapprchen~ion 
of the facts, or a t  lcast, without full knowledge of them, and the relit 
was received only to the end of the c u r r c ~ ~ t  year. The discussion as 
to t11e payment of rent and ratification applies to the lease of 1907, :and 
not to the leasc of 1911 for fifteen years, as nothing was paid under 
the lease after the trustee's death. This but shows, though, that the 
rent was intended to be paid only to the end of the current year. I 
July 1U4, to I July 1915. 

As to the dower interest, i t  may be said that this being a lease Isy :t 
trustee undcr a power, it was not necessary for the widow to haye cxe- 
cuted the least. with her husband, as i t  could not endure beyold hid 
Me, as we have held, and she had no interest which vested in possesbioil 
un t~ l  his deaih. It was evidently intended that she should join in thc 
lease for the purpose of removing any cloud from it and to release any 
possible interest or claim she might have during its continuance, if the 

dower happened to be assigned out of this land; or to protect 
(314) dcfendants against the dower, if by any means the lease was 

validly extended beyond thc testator's death. Besides, i t  does 
not appear that  the dowcr interest to which she is entitled and whiclt 
should be allotted, of course, according to Revisal, scc. 3084, would 
cover tiny part of tllc land in dispute, but on the contrary, i t  rather 
appears that  the dwel!ing and its appurtenances arc not on any part 
of said land. We know of 110 1 % ~  which would compel her, in defend- 
ants' favor, to h a w  lies dowcr allotted in this land instead of t h a t  
which is described in the statute. The widow and dcfendants, i t  may 
he adrlcd, certainly did not intend that  the latter should have the 
dower in the land after the expiration of the lease, though they may 
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have mistakenly supposed that  i t  would extend beyond the trustee's 
death. We should not allow so uncertain and remote an interest, if a 
real interest a t  all, to defeat the plaintiffs' clear, substantial, and in- 
disputable right. This contention, therefore, cannot be sustained. 

It would serve no good purpose to consider all of the exceptions in 
detail. We believe that  what we have already said cmbraces all of 
them, as thosc specially treated arc the prominent and controlling ones, 
and. as we find that they caimot be sustained, the fate of the others 
inust be the same. 

We have carefully examincd thc case in all its phases, and have dis- 
covered no error which should induce us to change the result. 
KO error. 

Cited: Waddell v. Cigar Stores, 195 N.C. 437. 

J. 1:I)WARD SMITH ET AL. V. NATIONAL FIRE 1NSURANCE C'OJI1'AKT 
O F  HABTFORD, CONN. 

(Filed 10 April, 1918.) 

1. Lnsurance, ~lire-Policics-Contr~acts-Stip~Ialions, 
The rule that contracts of fire insurance a re  construed aguiilct the in- 

r-nrer ill favor of the insured is nut cl~angeil by the adoption of the stand- 
n r  d < ta tn to~  y form, and ambiguous terms and phrases thcreiri are rtsol\ - 
rtl in favor of the Ixttcr: and where two interpretations a re  permissjhle, 
rlre one whir11 without 1~io1enc.e to the terms employed v i l l  suavtion the 
claim aud ctz ) \  er the l u s h  mill he adopted. 

2. Towrance, Fire-Policies-Contracts-Forfeitures. 
The courts look with disfavor upon interpretating a contract of fire ill- 

surrence to elfect a forfeiture, and a provision in such policy which might 
avoid i t  cannot h a w  this eflect if its violation has in no way contribuletl 
to n loss thereunder, the subject of the action. 

Y .  Same-Lumbc~*-Clear Space ClauseDamages-Woodworking En- 
tcrprise-Sawmills. 

Where thc policy of insurance on lumber against fire provides that t11c 

- 

luolic.j. would bc void mllrss ;L confinuous clear space of 200 t ~ e t  shall  hc 
maintained between it and "any woodworking establisllment or drykiln," 
rxccpting framwilys and the transportation of lumber across s~zch space; 
and in an action to recover darnages for  the loss of the lumber it  is shown 
that the required space was not kept between i t  and a sawmill operated by 
steam, bu t  that the plant had been shut down for several days in  anticipa- 
tion of moving i t  elsewhere, and the fire causing the damages had origi- 
nated elsewhere without negligence on the part of the insured : Rc'Zd, the 
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clanse referred to does not in~a l ida te  the policy or prohjbit recovery tl~ere- 
under. Semble, a sawmill is not a woodworking establishment in con- 
templation of the policy. 

(315) APPEAL by plaintiffs from Connor, J., a t  the February Term, 
1918, of CUMBERLAND. 

This is an action on a fire insurance policy issued by the defendant 
company on 24 April 1917, and insuring certain lumber in the  sum or' 
$1.500 from twelve months from tha t  date. 

The policy contained the following stipulation: "It is a condition of 
this contract that  a continuous clear space of 200 feet shall be main- 
tained by the assured between the property hereby insured and any 
woodworking establishment or any drykiln (except tramways upon 
which lumber is not piled), and such space shall not be used for the 
poling of lumber or timber products, but this shall not be construed 
to prohibit loading or unloading within, or the transportation of lumber 
and timber products across, such clear space; otherwise this policy 
shall be void." 

The material facts bearing on the liability of the defendant are as 
follows : 

4. Tha t  the lumber of the plaintiffs for which the present claim is 
presented was destroyed by fire on 10 August 1917, said lumber being 
located on the premises known as the D. R .  Graham land, Rennert 
Township, Robeson County, North Carolina. 

5. Tha t  a t  the tiine of said fire the  lumber so destroyed was piled 
within less than 200 feet of an open-shed sawmill. 

6. T h a t  from the issuance of said policy until within about three or 
four days of the fire above mentioned, said sawmill was in continuous 
operation, said operation consisting in the  sawing of logs into lumber 
and cutting the lumber into sizes of varying length and width. Tha t  
such operations were carried on by means of machinery, and in this 
connection the said sawmill was equipped with a steam engine, boiler, 
furnace, smokestack, shafts, belts and pulleys, and other equipment 

in general use in such plants. 
(316) 7. T h a t  the lumber above described was a t  the time of its 

destruction piled in the same place where lumber had been piled 
a t  the time said policy of insurance was issued, and between the issu- 
ance of the policy and the tiine of the fire there was no communicatio~l 
between the parties in reference to the location of said lumber. 

8. Tha t  the policy of insurance referred to was applied for by the 
plaintiffs in Philadelphia, Pa., was sent to Charlotte, N. C., and there 
made out upon the form approved by the State of n'orth Carolina, 
and was then delivered to the plaintiffs in Philadelphia; tha t  prior to 
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the issuance of said policy therc was no inspection by the defendant, 
either of the lumber or the premises upon which i t  was piled, and no 
agcnt, officer, or employee of the defendant had knowledge or notice 
of the location of said lumber in reference to said sawmill, eithcr a t  
the time said policy was issued or a t  any time between the issuance 
and thc date of the said fire; m d  there was abundant space on said 
premises, more than 200 feet from said sawmill, upon which said lum- 
ber could havc been piled. 

9. That  the rate of insurance, or premium, a t  which the said policy 
mTas issued and the acceptance of said risk were controlled or in- 
fluenced by the condition in said policy, "that a continuous clear space 
of 200 feet should be maintained by the assured between the property 
hereby insured and any wood-working establishment," etc. 

10. That  the plaintiffs had purchased the lumber insured from one 
E. J. Graham, and immediately after said fire insurance policy was 
issued plaintiffs informed the said E. J .  Graham that they had taken 
out insurance upon the lumber covered by said policy of insurance and 
directed him to pile said lumber not less than 200 fcet from said saw- 
mill, and the plaintiffs supposed that said direction had been complicd 
with and a t  no time did the plaintiffs or any agent of the plaintiffs 
know that any portion of said lumber was within less than 200 fcet of 
said sawmill. 

11. That a t  the time when the fire originated and for somc days prior 
thereto said E, J. Graham's timber supply for that  plant had bcen ex- 
hausted, and hc was about to rcmove the sawmill to another location, 
though said sawmill was started up a few days after the fire for the 
purpose of sawing a few logs on the yard, in which lumber the plain- 
tiffs had no interest, and thc lumber of plaintiffs which thcy had pur- 
chased from said E. J .  Graham was being loaded and haulcd as rapid- 
ly as possiblc, though the amount of said lumber specified in thc proof 
made by plaintiffs to defendant was consumed by said fire, the lum- 
ber so consumed not having been thus located or hauled, and there 
mas other lumber owned by plaintiffs a t  said plant which was not 
consumed. 

12. That  thc value of the lumhcr consumed by fire and cov- (317) 
ered by the policy attached heret,o was upwards of $1,500, aad 
if the defendant is liable on said policy i t  is liable for the sum of 
$1,500 and interest on same from 10 October 1917. 

13. That  the fire which destroyed the said lumber did not originate 
from said sawmill, but burned towards thc mill building, and was ex- 
tinguished within about 62 or more feet of the mill, and neither the 
mill building nor any part of the machinery connected therewith caught 
on fire. 
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14. Tha t  said fire did not originate from any act of negligence on 
the part of the plaintiffs or their agents or servants. 

15. That the plaintiffs have duly submitted to the defendant a proof 
of loss on the above claim and the defendant has refused to pay same. 

His Honor rendered judgment in favor of the defendant and the 
plaintiff excepted and appealed. 

H. McD. Robinson for plaintiffs. 
John M. Robinson for defendant. 

ALLEN, J. The lumber of the plaintiffs was insured by the defend- 
ant upon condition that  a space of 200 feet should be kept clear be- 
tween the lumber and any wood-working establishment or drykiln, 
with provision that this stipulation should not be construed to prohibit 
loading or unloading within such space. 

The lumber destroyed was within 200 feet of a sawmill, which had 
been used to manufacture lumber but was not in operation a t  the time 
of the fire and had been for several days, being stopped in contem- 
plation of a removal of the mill to another location. 

The lumber of the plaintiffs was being loaded as rapidly as possible 
a t  the time of the fire, which did not originate in or about the sawmill 
but a t  a distant point, nor was its origin due to the negligence of the 
plaintiffs or their agents. 

Does the fact that the lumber was within 200 feet of the sawmill, 
under these circumstances, relieve the defendant from liability? We 
think not. 

"The rule of construction prevails almost universally that  contracts 
of insurance are construed against the insurer and in favor of the in- 
sured, and this has not been changed by the adoption of standard form 
of insurance. Wood v. Insurance Co., 149 N.C. 385; Gaxzam v. In-  
surance Co., 155 K.C. 338; Cottingham v. Insurance Co., 168 N.C. 
265." Johnson v. Insurance Co., 172 N.C. 146. 

Doubts as to the meaning of ambiguous terms and phrases are re- 
solved against the insurer, and Mr. Vance says in his work on 

(318) Insurance, quoted in Jones v. Casualty Co., 140 N.C. 264: 
"Probably the most important general rule guiding the courts 

in the construction of insurance policies is that  all doubt or un- 
certainty, as to the meaning of the contract shall be resolved in favor 
of the insured." 

Again, the Court says in R. R. v. Casualty @o., 145 N.C. 116: "When 
doubt arises by reason of the language employed to express the agree- 
ment, so that i t  admits of two interpretations, the courts, as a general 
rule, adopt that  one which, without any violence to the words selected 
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by the parties, will sanction the claim and cover the loss. Goodwin v. 
Assurance Society, 97 Iowa 226; Kendrick v. Insurance Co., 124 N.C. 
315," and in Johnson v. Insurance Co., supra, "The courts look with 
disfavor upon forfeitures," Skinner v. Thomas, 171 N.C. 98, and the 
trend of modern authority is tha t  a stipulation in a policy which might 
avoid i t  does not have this effect if i t  in no way contributes to the loss. 
Cottingham v. Insu~ance  Co., 168 X.C. 264. 

Applying these principles, the defendant cannot be relieved from lia- 
bility. 

The language used, "a wood-working establishment," while perhaps 
comprehensive enough to include a sawmill, which merely cuts the logs 
into rough lumber, is not usually so applied, but to plants with more 
compIicated machinery. 

"Woodwork" is defined in the  Century Dictionary as "objects or 
parts of objects made of wood, tha t  which is produced by the carpen- 
ter's or joiner's art," and "woodworker" as "a worker in wood, as a 
carpenter, joiner, or cabinet maker," and those employed to operate 
a sam-mill are generally referred to as a sawyer and the hands, and are 
not carpenters, joiners, or cabinet makers. 

The term is a t  least ambiguous, and might be held not to include a 
sawmill, but conceding tha t  it does so, when considered in connection 
with the nature of the contract and the danger sought to  be provided 
against, i t  reasonably means an establishment working wood a t  the 
time of the injury complained of. 

The purpose of the condition, requiring a clear space of 200 feet, was 
to  decrease the risk and the danger apprehended was the escape of fire 
from the wood-working establishment. The parties had in mind a live 
plant and not a dead mill, and the contract should be given a reason- 
able construction to conform to its spirit. 

Suppose the mill had been located and abandoned without being op- 
erated a day, mould i t  not be "sticking in the bark" to say there could 
be no recovery because the !umber nTas within 200 feet of a mill which 
had never had fire in it, and when there was no accumulation of saw- 
dust or any other inflammable matter, and if so why should not the 
same rule prevail when the mill had not been operated for sev- 
eral days in contenlplation of a removal, and when there is no (319) 
evidence of an accumulation of combustible matter about the 
mill or tha t  the fire originated near the mill. 

The stipulation in regard to the drykiln also throws light upon the 
meaning of the contract because there is no accumulation of combusti- 
ble matter of any kind about a drykiln, and the only danger of fire on 
account of nearness to one is -while i t  is in operation. 

Again, the  proximity of the mill did not in any decree contribute to 
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the loss as the fire did not originate in or about the mill and reached the 
lumber of the plaintiffs from a point more than 200 feet from the mill. 

Again, this stipulation, on which the defendant relies, expressly pro- 
vides that  i t  shall not be construed to prohibit the loading and unload- 
ing of lumber within 200 feet of the wood-working establishment, and 
the parties have agreed that  the plaintiffs had bought the lumber a few 
days before the fire, and a t  that time they were loading and hauling the 
lumber as rapidly as possible. 

I n  our opinion, the defendant is liable under the contract of insurance 
and judgment should be entered in favor of the plaintiffs upon the 
agreed statement of facts. 

Reversed. 

Cited: McCain v. Insurance Co., 190 N.C. 552; Womack v. Insur- 
ance Co., 206 N.C. 447; Insurance Co. v. Harrison-Wright Co., 207 
N.C. 668; Cab Co. v. Casualty Co., 219 N.C. 793. 

J. 8. PIZITCHARD ET AL. v. D. E. WILLIAJIS. 

(Filed 10 April, 1918.) 

1. Trusts, Parol-Registration-Purchasers with Notice-Statutes. 
Our registration laws a s  to notice has no application to a parol trust 

engrafted on a conveyance of land where those claiming its benefits are  
found by the verdict of the jury, interpreted in the light of the charge, 
not to have been purchasers for value. 

2. Trusts, Parol-Remaindermen-Right of Action-Equity. 
Beneficiaries having vested or contingent interests in remainder under 

a parol trust engrafted upon a conveyance of lands, may maintain a suit 
to have such interest declared and established in the lifetime of the first 
taker, i n  the nature of a bill in equity to perpetuate testimony with the 
additional element of declaring the trusts, but no decree or order may 
be entered to disturb the possession of those entitled to it. 

3. Same-Election-Conflicting Rights-Limitation of Actions. 
The right of the holder of an intereslt under a parol trust in  remainder 

to maintain his suit to have the trust declared in the lifetime of the first 
taker, is not inconsistent with his right to have the trust declared and 
for possession after the particular estate has fallen in, for the one includes 
the other; and his failure to have exercised the one does not bar his 
cause of action as  to the other. 

4. Same-Adverse Possession. 
Where under the terms of a parol trust engrafted upon a deed the 
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grantee sl~ould hold the legal title to the use of his mife for her life, then 
to himself; then to H, for life with remainder over to the plaintilfs, etc., 
who bring their suit to declare the trust and for possession soon after 
tllr death of 11.. and it al)pcars that tlie defendaiits claim under rnesne 
conveyances from the trustee, bu: a re  not purchasers for value; defend- 
ants  (lo uot Loid arlrereely to plailltilt dnrinq the c~~ulinu:~rrce of t l re  1)ar- 
tivular estatrs, and Ihe snit is not barred by lapse of timc,. 

5. Tnasiq, Parob-Deed of Trustee-Titlo-Original Uses. 
Where a trustee under a parol trust engrafted on hjs title holds to the 

use of his v i f e  for h w  life and the11 aiiected by certain contingerit uses, 
coil\ eys tlrc. lends to his mife abwlntely, his deed ii a renunciation of the 
trust and hi2 relation is ar l~rrsary,  but his wife, i:rhinq the title nltli  no- 
tice, holds it subject to the trusts originally declared. 

6. Appeal and Error-Evidence-Maranless Error. 
The exclusion of evidence on the trial will not be considered reversible 

error on a p ~ e a l  where it appears that the witness had substantially given 
such e~~idcnce  elsewhere in his test 1111ony, and Ilurt i t  confornled v i th  t l r ~  
cont~ntion of the ~1)lwllee. 

APPEAL by defenda~lt from Kern, J., a t  tlsc Fall Term, 1917, (320) 
of CAMDEN. 

This is an action instituted by the plaintiffs, the children of D. T. 
Pritcl~ard and grandnephew and nieces of D. L. Pritchard, to establisl.1 
a parol trust and to recover possession of land. 

Tlic defendant relics on tlie plea of the statute of limitations and 
laches. 

D. L. Pritcliard was formcrly thc owner of the land described in the 
complaint, and on 2 January 1886, he cxecuted a deed thcrefor to J. G. 
Huglies, and i t  is a t  this time and in conncction with the execution of 
this deed i t  is alleged the parol trust was declared. 

On 14 March 1888, aftcr thc levy of an cxccution against said 
Hughes and the allotment of his homestead, the part of the land in 
excess of the homestead, 80 acrcs, was sold and a decd therefor made 
to the purchaser, James 11. Sawyer. 

After thc dcath of Sawyer, this part of the land was, on 11 September 
1899, sold for partition among the heirs of Sawyer, and a deed therefor 
cxecuted to I,. P. Williams. 

On I5  January 1900, Williams convcyed this land to John S. McCoy; 
on 7 January 1907, McCoy convcyed to W. Lynch, and on 14 January 
1931, Lynch conveyed this part of the land to the defendant. 

On 14 January 1894, Hughes conveyed thc land covered by the 
hoinestead, 160 acrcs, to his wife by deed purporting to convey 
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(321) in fee, which was registered in 1902, and on 3 May 1907, Mrs. 
Hughes and her daughter Elizabeth conveyed the sanie land to 

the defendant. 
Mrs. Hughes died in 1913; Elizabeth Hughes in May, 1915, and this 

action was commenced in October, 1916. 
There was a motion for judgment of nonsuit upon the ground that  

the action was barred by the statute of limitations upon the admitted 
facts. This motion was overruled and the defendant excepted. 

His Honor instructed the jury if they believed the evidence to 
answer the issue as to the statute of limitations in favor of the plain- 
tiffs, and the defendant excepted. The jury returned the following 
verdict: 

1. Did Joseph G. Hughes hold the property sued for in trust to con- 
vey the same as alleged in the complaint? Answer: "Yes." 

2. Did the defendant or any of those under whom he claims purchase 
the 160-acre tract for value and without notice of said trust? Answer: 
"No." 

3. Did the defendant, or any of those under whom he claims, pur- 
chase the SO-acre tract for value and without notice of said trust? 
Answer: '(No." 

4. What  has been the rental value since 1915? Answer: "$500." 
5. I s  plaintiff's cause of action barred by the statute of limitations? 

Answer: ('No." 
Judgment was entered in favor of the plaintiffs, and the defendant 

appealed. 

D. H .  Tillett and Meekins & McMullan for plaintiffs. 
R. C .  Dozier, Aydlet t  & Simpson, and Ehringhaus & Small for de- 

fendant. 

ALLEN, J. The trust established by the verdict is that  J. G. Hughes, 
the grantee in the deed of 1886, should hold the title in trust to  convey 
the same to the wife of Joseph G. Hughes for life, and then to himself 
for life if he survived her, and then to Mary Elizabeth Hughes for 
life, with a remainder over in two-thirds of said lands to her children 
if any surviving her should live to be 21 years of age, and in one-third 
to the plaintiffs; and if she, said Mary Elizabeth Hughes, should die 
without children her surviving who should live to be 21 years of age, 
then to convey the whole of said lands after the death of said Mary 
Elizabeth Hughes to the children of said D. T. Pritchard, the plain- 
tiffs in this action, share and share alike, in fee simple. 

The verdict, when considered in connection with the charge, also 
establishes that neither the defendant nor any one under whom he 
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claims is a purchaser for value, so tha t  the question discussed, but not 
decided, in Wood v. Tinsley, 138 X.C. 509, and Lynch v. John- 
son, 171 N.C. 632, as to the effect of the Coroner Act on parol (322) 
trusts is not presented, and the learned counsel for defendant do 
not so contend in the oral argument or by brief. 

The plaintiffs as remaindermen, vested as to one-third and con- 
tingent as to two-thirds interest, could have maintained an action to 
have the trust declared during the existence of the life interest, as 
without this right i t  would have been in the power of the trustee to  
defeat the trust, resting in parol, by a conveyance to an innocent pur- 
chaser for value. "Where, however, a party has an interest, i t  is per- 
fectly immaterial how minute the interest may be, or how distant the 
possibility of the poscession of tha t  minute interest, if it is a present 
interest. A present interest, the enjoyment of which may depend upon 
the most remote and improbable contingency, is neverthelecs a present 
estate; and, as in the case upon Lord Berkley's Will, though the i n t e r s t  
may, mith reference to the chance, be worth nothing, yet i t  is in con- 
templation of law an estate and interest, upon which a bill may be 
supported." Danll., Ch. Pr., Vol. 1, 317. 

"A remaindernian is entitled to equitable relief whenever necessary 
to protect his interest against loss or injury." 16 Cyc. 658. See to same 
effect, Story Eq. PI., see. 301; Allnn v. Allan, 6 Tee. 135; Latham v. 
L. Co., 139 N.C. 211. 

This right is in the nature of a bill in equity to perpetuate testimony, 
with the additional element of declaring the trusts, which is no more 
than the jurisdiction in equity to enter a decree preserving the property 
when it is in danger of loss and where, but for such decree, the rights 
of interested parties might be destroyed. 

I n  such proceeding by the remaindermen, the land itself, with the 
right of control and possession, is not before the Court. The res is the 
establishment of the respective interests in the title, and no order or 
decree can be entered disturbing the possession of those entitled to in- 
terests for life, and i t  cannot therefore be the equivalent of, nor coex- 
tensive wjth, an action to declare the trust and to recover possession of 
the land. 

If this right did not exist in the remaindermen, lapse of time cannot 
affect the present action for possession, which could not be maintained 
until the death of the life tenant in 1915, and if i t  did exist i t  came 
into being a t  the same time and by the same act mith the right now 
attempted to be exercised, to establish the trust  and to recover pos- 
session. The tmro rights are not only not inconsistent, but one includes 
the  other, and i t  is only when two rights are inconsistent tha t  the party 
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is put to his election, and that the exercise of one or the failure to do so 

(323) In  Machine CO. v. Owings, 140 N.C. 505, Justice Hoke quotes 
the approved doctrine as follows: "In Enc. PI. and Prac., Vol 7, 

362, the doctrine is stated as follows: 'As already stated, the principle 
does not apply to all coexistent remedies. As regards what have been 
termed consistent remedies, the suitor may, without let or hindrance 
from any rule of law, use one or all in a given case. He may select and 
adopt one as better adapted than the others to work out his purpose, 
but his choicc is not conipulsory or final, and if not satisfied with the 
result of that he may commence and carry through the prosecution of 
another. Thus, where a sale of chattels is induced by the fraud of the 
vendee, the vendor may prosecute the vendee for the price of the 
articles in one action and in another for damages on account of the 
fraud, both proceeding on the theory of ratifying the sale; but he 
cannot maintain either if he has rescinded the sale or if, on the theory 
of rescission, he has resorted to replevin to recover the property. No 
suitor is allowed to involic the aid of the courts upon contradictory 
principles of redress upon one and the same line of facts.' In 3 Words 
and Phrases Judicially Defined, p. 2338, i t  is said: 'The whole doetrinc 
of election is based on the theory that there are inconsistent rights or 
remedies of which a party may avail himself, and a choice of one is 
held to be an election not to pursue the other. The principle does not 
apply to coexisting and consistent remedies.' These statements of doc- 
trine are supported by well-considered decisions and axe very generally 
accepted as correct. Whiltier v. Collins, 15 R.I. 90; Bacon v. Moody, 
117 G. 207; Austen v. Decker, 109 Iowa 109; Black v. Miller, 75 Mich. 
323." The principles has been applied in a number of cases to protect 
the remaindermcn against the plea of time and laches. 

In  Stewart v. Conrad, 100 Va. 135, there was a misappropriation of 
a fund held in trust for life and then in remainder, and the Court said 
as to the right of action: "The remaindermen, under the terms of the 
will creating the trust fund, are not entitlcd to the possession of any 
part of i t  until the death of the life tenant, who was a party to this 
suit, and who, so far  as this record shows, is still living. Until her death 
the appellants would have no standing in court except to ask a court 
of equity to prevent or remedy a violation of the trust and to prcserve 
the trust fund. They had the right to invoke the aid of a court for 
those purposes, but they were under no legal obligation to do so, and 
the objection of laches or acquiescence will not lie for their failure t o  
assert the rights which have not yet accrued." 

In  Watson v. Thompson, 12 R.I. 472, i t  is held that although a 
remainderman might maintain an action to have a resulting trust de- 
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clared during the existence of a lifc cstate, that his failure to  do so 
would not be accounted t o  him as laches and cause a forfeiture of his 
right of action on tlie termination of the life cstate. 

I n  Aiken v .  Suttle, 72 Tenn. 109, defendants claimed under 1324) 
deed5 purporting to convey a fee, and relied on the statute of 
liinitations. The Court held the plaintiff not barred as she was a re- 
maintlerman, and &aid: "The statute of limitations could not run 
agnmst lier until after the termination of the particular estate by the 
death of C. K. Gillcspie. Mzller v. Miller, Meigs, 484; McCorry v. 
King's Heirs, 3 Hum. 267. She was not bound to sue until her right to  
po-.-.esbion should have accrued. Nevertheless, a t  any time prior thereto 
she might sue to  have a cloud removed from her remainder interest and 
to hare lier rights declared. A remainderman is not obliged to wait un- 
til tlic right of possession has accrued, but may have a cloud removetl 
during the existence of the particular estate." 

In Ctbson v. Joyner, 37 Miss. 167, i t  was held that tlie statute of 
limitations did not begin to run against reniaindcrmen until termi- 
nation of life estate, although he might havc maintained an action bc- 
f o ~ c  that  time to prevent loss of the property. Thc case of Wooten v. 
R. I f . ,  128 N.C. 119, and I3alr.er v .  R. R., 173 N.C. 365, also have a di- 
rect 1)enring on the question involved here. 

I11 the first of these cases stock was bequeathed to Charles Bradley 
in 1854 to hold for liucy Jewett for lifc, and upon her death for her sur- 
viving children. The stock appeared on the books of the company in 
the nanx  of Bradley, trustee for Lucy Jewett. I n  1869, Bradley, trustee. 
trancferrcd the stock to Lucy Jewctt absolutely and new stock was' 
issued, which in the same year was sold by her to various persons. Lucy 
.Ten-ett died in 1898, tm-enty-nine ycars after the sale, and the children 
commenced their action tlie following year. It was held that  the ac- 
tion I\-as not barred by the statute of limitations, and the Court, among 
other thmgs, said: "The defendant further sets up the statute of 
linlltations against the demand of the plaintiffs. We arc not deciding 
that the plaintiffs had no right to interfere in the transfer of thc stock 
to hare i t  restored to its proper ownership a t  any time after the 
wronqful transfer, but they were not compelled to take action for thc 
recovery of the stock or its value until after the death of their mother, 
wllich occurrcd in 1898. This action was commenced in 1899, and 1.; 

not t h e ~ d o r e  barred by thc statute of limitations." 
I n  the Baker case the facts are similar, except the interest in reinain- 

dennen was contingent and forty-seven ycars elapsed after the hrcach 
of trubt before tlic death of the life tenant, and i t  approves the Wooten 
case. 

Again, neitlicr the defendant nor any one under whom lie claims 



346 I N  T H E  SUPREME COURT. [I75 

has held adversely to the plaintiffs during the existence of the life 
interests, as none of them are purchasers for value and all took with 

notice of the equity of the plaintiffs. 
(326) It is true the execution of a deed by the trustee to  hi. wife 

purporting to convey the fee was a renunciation of the trust by 
him (Coxe v. Carson, 169 N.C. 132) ,  and thereafter his relation to  the 
plaintiff was adversary, but by the aame act he parted with the title 
and with the power to protect the interests of the plaintiffs, and he con- 
veyed the land to his wife, for whom he held the title in trust for life. 
who took the conveyance with notice. 

This deed operated to convey to the wife her interest for life, 2nd a.s 
she had notice of the plaintiffs' equity she held the fee in remainder in 
trust for the plaintiffs, and the same rule preva~ls as to the conwyance 
t o  the defendant. McMillan v. Baker, 85 X.C. 291; Grifin v. Thonzas, 
128 K.C. 312. 

I n  the Baker case, Ronald McMillan, trustee, was directed by n cbourt 
of equity to  invest certain money in land to be held in trust for his 
wife for life, and then for her children, and in 1855, in violation of the 
trust, he made the investment and took the title in trust for his n-ife in 
fee. The trustee died in 1860 and the wife in 1878, and the action was 
commenced the following year by the children against the defendant, 
who bought under an execution sale against the wife in 1869. It was 
held that  the deed in favor of the wife, although in form a fee. con- 
veyed the life estate, and that  there was no adverse holding againqt the 
plaintiff by the wife or the defendant until the death of the wife 

We are, therefore, of opinion the plaintiffs cause of action is not 
barred by the lapse of time. 

We have considered the other exceptions of the defendant an(] find 
no reversible error. 

The exception principally relied on is to the refusal of his Honor to  
permit the defendant to prove, for the purpose of impeachment. hy the 
cross-examination of D, T. Pritchard, who was the principal witnrss to 
establish the trust, that he qualified as executor of D. L. Pritchard, 
and that  he made no return of the land in controversy, although the 
debts of the estate exceeded the assets. 

The first answer to  the position of the defendant is that  the facts 
sought to be elicted from the witness substantially appeared in evi- 
dence. 

The witness testified that  he qualified as executor, and the fact that 
the title remained in Hughes and his grantee until the commencement 
of this action shows that  he never proceeded against the land in con- 
troversy as the property of D. L. Pritchard. He also testified that he 
administered the whole estate of his uncle; that  the whole estate was 
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sold and his indebtedness paid as far  as i t  went; tha t  the only man he 
owed was Mr .  Hinton, and he owed him $9,000, which clearly implies 
t h a t  the assets were not sufficient to pay the debts. 

Again, his failure to make return of the property is con- (326) 
sistent ~ v i t h  his testimony that  i t  was conveyed to Hughes in 
trust, and if not, the bias and feeling of the witness towards the cause 
and parties was made to appear clearly by his further cross-ex- 
amination. 

S o  error. 

HOKE, J., concurring: If section 980 of our Registration Laws, com- 
monly known as the Connor Act, applies to parol trusts, invalidating 
them as to subsequent purchasers holding deeds duly registered, the 
issues are not fully determinative of the controversy, and the cause 
should he remanded for further findings. Owing to the way the second 
and third issues are framed, "Is defendant, or any of those under 
whom he claims, a purchaser for value and without notice of the trust?" 
the rebponse "KO" may very well signify, and be made on the ground, 
that defendant is a purchaser for value, but with notice. There is evi- 
dence to support such a finding, and i t  has been repeatedly held tha t  
when the Connor Act applies, no notice however formal will affect the 
holder under a deed first registered on the theory that  the act controls 
the rights of the parties. The answer, therefore, is not necessarily con- 
cluhive. 

I ain of opinion, however, that  the act in question does not apply to 
parol trusts and in no way affects them or the rules by v:hich they are 
established and enforced. Drawn with intelligent care and foresight by 
our former Assocmte Justice Connor, now an  honored member of the 
Federal bench, i t  mas professedly designed and intended to affect 
priorities arising from registrations, and from its very nature and 
purpose, therefore, is rebtricted to written instruments capable of 
reglatration, and the act, in terms, applies only to '(conveyances of 
lanrl, contracts to convey, and leases of land for more than three years" 
-all required to be in writing by other sections of the same statute. 
I conclude, therefore, that these trusts, resting in parol and fully 
recognized by our law (Jones 2). Jones, 164 N.C. 320; Gaylord v. Gay- 
lord. 130 N.C. 222; Avery v. Stewart, 136 K.C. 436; Shelton v. Xhel- 
ton, 58 S.C. 292; Strong v. Glasgow, 6 N.C. 289), are not within the 
meaning, terms, or purpose of the Connor Act, and will be enforced 
agaimt the holder of the legal title unless i t  appears tha t  such holder 
or some one under whom he claims has acquired such title for a fair 
and reasonable value and without notice of the trust. They were no 
douht omitted from the Connor Bct for the reason that,  being recogniz- 
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ed estates oftentimes of the greatest merit and incapable of registration 
because not in writing, i t  was considered unfair and subversive of right 
to destroy them in favor of one who had acquired his title with full 
notice of their existence. 

This then being the correct position and the verdict on the first issue 
having established the existence of the trust estate, the findings 

(327) on the second and third issues, if they do not necessarily nega- 
tive both of the requirements for the protection of defendant's 

title, assuredly determine that  one of the essentials is lacking; either 
that no adequate value was paid or, which is more probable, that the 
defendant and all under whom he claimed the property had full notice 
of the trust estate and of the facts and circumstances by which it  was 
created and, concurring in the view that, on the facts of this record, 
the statute of limitations does not operate in defendant's favor, I am of 
opinion that  the decree upholding the trust should be affirmed. 

CLARK; C.J., dissenting: Probably there is no constructive legisla- 
tion of recent years that  is more important and the maintenance of 
which in its integrity is more necessary to the landowners of Sor th  
Carolina, whether buyers or sellers, than the Connor Act of 188.5. ch. 
147, now Revisal, 980. Prior to  the passage of that  act i t  was alnlost 
impossible for a lawyer to advise an intending purchaser of land, or for 
him to feel sure that he was not buying a lawsuit. An examination of 
the records would only show the conveyances tha t  were recorded and 
a t  any time a prior unregistered conveyance might turn up and oral 
evidence might satisfy the jury that the purchaser or some of those 
under whom he claimed, had taken a conveyance with notice of the un- 
registered title. Besides the disabilities of those under whom the plain- 
tiff claimed by reason of non-age, or marriage, or otherwise. might 
accumulate and thus a lapse of 80 years has been known to prevent 
the protection even of possession under color of title. 

Under these circumstances it was absolutely necessary that those 
buying land, especially those coming from other states, should have 
the protection of a statute in favor of the purchaser against "actual or 
constructive notice" of an "unregistered" deed or "contract to con~ey." 

It has been often held under this statute, "No notice to the pur- 
chaser, however full and formal, will supply the place of registration. 
All secret trusts, latent liens, and hidden incumbrances are and n-ere 
intended t o  be cut up by the roots by force of our registration laws," 
citing Blevins v. B a ~ k e r ,  75 N.C. 438, under the similar statute in re- 
gard to the registration of mortgages, on which basis the registration 
of deeds and contracts to convey was placed. That  case has been cited 
inany times since (see Anno. Ed.) as applicable to all conveyances or 
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"contracts to convey7' since the Connor Act. Lynch v.  Johnson and 
cases cited, 171 N.C. 615-616. 

vnder the Connor Act, if A registers first a conveyance from B lie 
taker a complete title to B's interest, however formal and full a notice 
he may have of a former unregistered conveyance, or of any "secret 
trust. latent liens, or hidden encumbrances." It would be stwnge 
indeed if by the terms of the act the purchaser was protected (328) 
only from an unregistered decd of which he has notice and which 
it ~vill bc dangerous to forge, but would have no security against proof 
of some unregistered oral agreement that was unknown to him. The 
latter is necessarily "unregistcred," which is the cvil to be eliminated. 
I t  was not exempted from the statute because "unwritten" as well as 
"l~nregistered." 

In this case, thc plaintiffs, the children of D. T. Pritchard who were 
nephc~vs and grand nieces of D. L. Pritchard, seek to impress a par01 
trust upon the land described in thc coinplaint in the hands of the de- 
fendant after thc lapse of 30 ycars. On 2 January 1886, more than 30 
years beforc 14 October 1916, the date of the summons in this action, 
D. I, Pritchard made a fee simple deed for the premises to his son in 
lan- J .  G. Hughes, which was witnessed by James A. Spencer, and in 
March 1886, D. L. Pritchard died. On 14 March 1888, after lcvy of 
execution and allotment of a homcstcad in part of said land (one of 
the commissioners to allot heing James A. Spenccr, witness to the 
aforesaid deed), thc excess was sold by Wright, the sheriff, and bought 
by ,James H. Sawyer. After the death of Sawyer the land owned by him 
was sold by commissioners in partition 11 September 1899, and con- 
veyed to L. P. W~lIiams. On 15 January 1900, Williams conveyed to 
McCoy; 7 January 1907, McCoy conveyed to Lynch; 14 March 1911, 
Lynch conveyed to the dcfendant. 

On 14 March 1894, IrIughes convcyed the othcr part of the land cov- 
ered by the homestead to his wife, who on 3 May 1907, conveyed to the 
defendant and her daughter joined in thc convcyancc. 

Each of thc above conveyances purported to convey a fee simple and 
cach of thc successive grantecs possessed the land, claiming absolute 
om-nership. There is evidencc that the defendant, since the date of his 
deed, has bcen in possession, cultivating the premises, and has en- 
hanced its value by $5,000 in cash spent on buildings and othcr im- 
provements. 

The plaintiffs seek to prove the trust solely by the evidence of D. T. 
Pritcllard, father of the plaintiffs, who alleges that a t  the time of its 
creation there was prcsent besides the grantor himself Hughes, the 
grantee, Mrs. Hughes, and the witness Spencer. No action was brought 
to set up this trust until more than 30 years after the death of the 
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grantor, 15 years after the death of the grantee, many years after tlle 
death of the witness Spcnccr, and more than two years after thc death 
of Mrs. Hughes. Before the beginning of this action, Sheriff Wright : i d  
thc grantees Sawyer and McCoy had died, Williams had moved to  
Virginia, and Lynch, tlic only grantee in the chain of conveyance* liv- 
ing and present, denied any knowledge of the alleged trust and testified 
on the contrary that  before he purchased D. T. Pritchard himself ex- 
pressly advised him to buy, and D. T. Pritcl~ard did not deny this 

statement on the stand. 
(329) Thus the plaintiffs, the most of them a t  all times mi juris, 

neglected t o  sue until every witness by whom the defendant 
could deny the trust had died and every successive grantee by whom 
he could negative notice had either died or moved out of the State, ex- 
cept Lynch only, and he was present and denied the trust on the 11-it- 
ness stand. 

Furthermore, when the defendant bought the land, D. T. Pntclrard, 
the sole witness for the palintiffs, and their father, received a palst of 
the purchase price in satisfaction of his judgment, for when the home- 
stcad was laid off and the exccss was sold by Wright as sheriff and 
purchased by Sawyer, under whom the defendant claims, this was done 
a t  the instance of D. T. Pritchard, individually and also as executor 
of D. L. Pritchard as judgment creditors in the action against Hughes. 

Without now discussing the many well-grounded exceptions taken 
on the trial that  the statute of limitations is a bar to the plaintiffs' 
action, Lynch v. Johnson, 171 N.C. 615, and especially that  suing in 
equity they are barred by such laches independent of any statutr, i t  
would seem that the Connor Act is a full protection against >uch 
"secret trust and latent lien." 

It is true that the Connor Act does not apply except in favor of pur- 
chasers for value and creditors, but there is no clear and unambiguous 
finding in this record that  the defcndant was not a purchaser for d u e ,  
nor is there such unambiguous finding t h a t  he had notice of said trust, 
and no evidence justifying such finding. 

The issues submitted are: "Did the defcndant or any of those under 
whom he claimed, purchase the 160-acre tract of land for value and 
without notice of said trust?" And there is the same issue as to  the 
80-acre tract. To both issues the jury answered "No," which is a find- 
ing, construed in the light of the evidence, that  the defendant and home 
or all of those under whom he claimed, purchased for value but with 
notice of said trust. The two negatives make an affirmative. The form 
used, "purchase for value and without notice" of said trust, with the 
negative response, may well mean equally that  the defendant was a 
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puwhaser for value, but with notice, or took the property not as a 
purcliaser but without notice. 

The person intended to be protected by the Connor statute was the 
purchaser or creditor who had full notice of the prior conveyance or 
truht. These findings do not determine that  the dcfendant and all those 
under whom he claims werc or were not purchasers for value, but mere- 
ly settles tha t  if such purchasers, they did not take without notice of 
said trust; whereas if they werc purchasers, though with notice of said 
trust, they were protected from the plaintiffs' claim by the terms of 
the Connor Act. 

It i* truc i t  is claimed by the plaintiffs that  the instructions (330) 
were .o complcte that, though the jury made this ambiguous 
respome, i t  is cured by the instructions given. But who knows what 
passed unseen in the minds of the jury? The construction that  the 
verdict finds that  the defendant is a purchaser for value, but with 
notlce, is in accordance with the evidence and does not conflict with 
ilie charge of the judge. 

TThen a "secret trust" is thus attempted to  be set up after the lapse 
of thirty ycars by only one witness, D. T. Pritchard, who is the father 
of the  plaintiffs, and who is shown to have received a profit by the sale 
of the property as belonging to the grantee's estate, and who did not 
dcnj- the statement on oath of a witness who testified that  D. T. Pritch- 
ard had told him that  the title was good, and in view of the numerous 
exceptions of law and the laches of the plaintiffs, who are proceeding 
in equity, i t  is surcly proper to require that  the findings upon which a 
court &dl proceed t o  oust the defendant shall be clear and unambigu- 
ous v lietlicr he and none of those under whom lie claims was a pur- 
chaser, and also a separate and distinct finding whether he and all 
thole under whom he claimed acquired the property with notice of the 
trust. 

The oral agreement attempted to be set up by plaintiffs after the 
l a p e  of more than 30 years was that  Hughes agreed orally that  "after 
the death of D. L. Pritchard he would execute a deed in fee simple con- 
veying said land to his wifc for life, with the remainder to himself for 
life if he survived her, then with remainder over in two-thirds of said 
land to her children and rernaindcr in one-third to the plaintiffs on cer- 
tain cont ing~ncies .~~ This is a "contract to  convey" which comes within 
the very letter of thc Connor Act, Revisal, 980, and is therefore invalid 
as against the defendant both because unwritten and because unregis- 
tered if i t  had bcen written. Lynch v. Johnson, 171, bottom of page 616, 
discusses and decided this very point. The plaintiffs can be in no better 
condition because i t  was not in writing. If in writing, i t  would be in- 
valid hecause not registered. The court should therefore have entered 
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a nonsuit against the plaintiffs. At best, for the plaintiff i t  is an im- 
plied or constructive trust arising by operation of law from the ac- 
quisition by the defendant of trust property with notice and without 
adequate consideration. Unwersity v. Bank, 96 N.C. 287; Bisphann 
Eq., secs. 20, 93, 95; 3 Pomeroy Eq., secs. 1048,1006, and notes; Hlll on 
Trustees, 172; Robmson v. Pierce, 45 L.R.A. 56; Xtarr v. Starr, 6 Wal- 
lace 119. 

The statute of limitations runs whether this trust is express or in>- 
plied, for the possession of a trustee is presumed to bc that  of the cestui 
que trust. M7tchell v. Freeman, 161 N.C. 322. Though ordinarily tl-tc 
statute does not run against an express trust until the demand has 

been made, there is an exception when there has been an open 
(331) disavowal of i t  to the actual or constructive knowledge of the 

cestuz que trust. Universaty v. Bank, 96 N.C. 287; Dunn 11. 

Dunn, 137 N.C. 533. Thc most open and notorious disavowal is the 
making and registration of a deed. 28 A.&E. 1134; 19 A.&E. 187; 17 
R.C.L., title "L~mitations," par. 162, note 14; Coxe v. Carson, 169 X.C. 
132, in which last case Walker, J., carefully discusses the whole matter. 

In  this case, even if the trust had been express, this action has long 
since been tolled by reason of thc open repudiation by the successive 
deeds made and rcgistcred, beginning with the deed for the excess by 
Wright, the sheriff, and deed for the homestead to Hughes. Indeed, 
the alleged trustee died more than fifteen years before this suit v a s  
instituted, as in Dunn v. Dunn, 137 N.C. 533, and Baker v. McAden, 
118 N.C. 744, which converted i t  into an implied trust and started the 
running of thc statute. As to an implied trust, "No dcmand is necessary, 
but the statute is put in motion as soon as the property is taken into 
possession." Robertson v. Dunn, 87 N.C. 195. 

It is well settled that the rule that the statutc of limitations does not 
run against the ceslui trust applies only to express trusts, and that im- 
plied or constructive trusts are barred by tlic statute of limitations. 25 
Cyc. 1155; Falls v. l'orrencc, 11 N.C. 413; Edwards v. University, 21 
N.C. 325; Wheeler v. Piper, 56 N.C. 250; Faggart v. Bost, 122 X.C. 
517; Cow v. Carson, 169 N.C. 132. 

A trust to convey, which is alleged in the complaint, with no other 
active dutics to pcrform, is deemed an active trust. 3 Ponlcroy Eq., sec. 
992. The plaintiffs could havc called for a conveyance in accordance 
therewith a t  any time aftcr the death of D. L. Pritchard, now thirty- 
two years ago, and the statute began to run from the time the right 
accrued to call upon the court to declare the holder of the legal title 
s truslec. Greenleaf v. Land Co., 146 N.C. 508; 39 Cyc. 509. 

If this were a passive or naked trust (Wilder v. Ireland, 53 N.C 85), 
by virtue of the statute of uses (Revisal, 1584), the plaintiffs could 
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have called for the legal title to be conveyed to them in accordance 
with the terms of the trust a t  any time; and if so the cause of action 
accrued thirty-two years ago. 

The plaintiffs, on their contention, were vested remaindermen in one- 
t,liird and contingent remaindermen in the other two-thirds of this land 
and had a right of action to have a court declare the trusts to protect 
their remainder from sale to some purchaser for value without notice, 
and having failed for thirty-two years to assert it, they are now barred. 
Greenleaf v. Land Co., 146 N.C. 508; I n  re Bateman's Will, 168 N.C. 
234; Cedar Works  v. Lumber Co., ib., 394; Lynch v. Johnson, 171 
N.C. 615; 39 Cyc. 522, 523, 534. 

The plaintiffs could certainly have instituted a proceeding to (332) 
have this  rust declared on the death of D. L. Pritchard thirty- 
two years ago, or upon the deed conveying the property to Hughes' wife 
in 1894, or upon the conveyance in fee to the defendant in 1911, and 
certainly upon the death of the grantee, Hughes, fifteen years ago. 
Greenleaf v. Land Co., 146 N.C. 508; Jackson v .  Farmer, 151 N.C. 279. 

If one of the plaintiffs is barred, all are, since the declaration of the 
trust in one action would inure to the benefit of all, for they are all in 
the same class. Yarborouyh v .  Moore, 151 N.C. 121; Matthews v. 
Joyce, 85 N.C. 264. 

The evidence is complete and overwhelming and practically wn- 
contradicted that the defendant and those under whom he claims were 
purchasers for value. The finding that the defendant and those under 
whom he claims were not "purchasers for value and without notice," 
taken in connection with all the evidence, means simply that they 
were "purchasers, but with notice." The issue, in the best light for the 
plaintiffs, is insuflicient and anibiguous. 

The trust attempted to be proven that a t  the time D. L. Pritchard 
conveyed the land to Hughes the latter agreed verbally that "after 
the death of D. L. Pritchard that he would execute a deed in fee simple 
conveying said land to his wife for life, with the remainder to himself 
for life if he survived her, then with remainder over on certain contin- 
gencies," is not a trust a t  all but a mere "contract to convey" which, 
not being in writing, is void under the statute of frauds, and is more- 
over barred by the Connor Act as to the defendant and those under 
whom he claims under a chain of registered deeds. 

The integrity of titles is of the greatest importance to the landowners 
of the State and to those who wish to buy land, and this defendant 
should not be dispossessed upon the allegations of this complaint and 
the proof of a secret and latent lien after the lapse of thirty years and 
after having placed $15,000 improvements on the property. It is not 
found that the defendant was not a purchaser for value, and if the 
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finding can be construed that he was a purchaser with notice, still the 
defendant is protected both by the Connor Act and the statute of 
frauds. 

Cited: Fleming v .  Congleton, 177 N.C. 188; Pritchard v. Williams, 
178 N.C. 446; Pritchard v. Williams, 181 N.C. 47; Harriett v. Harriett, 
181 N.C. 78; Roberts v .  Mussey, 185 N.C. 166; Spence v. Pottery Go., 
185 N.C. 221; Young v. R.R., 189 N.C. 243; Eaton v. Doub, 190 N.C. 
22; Adams v .  Wilson, 191 N.C. 395; Muse v. Hathaway, 193 N.C. 229; 
Smith  v .  Suitt, 198 N.C. 8 ;  Lykes  v .  Grove, 201 N.C. 256; Sansom v .  
Warren, 215 N.C. 437; Abrams v .  Insurance Co., 223 N.C. 502; Parham 
v. Henley, 224 N.C. 408. 

It. Ir'ItAPTli HOGAN v. NC)RI\IS McGEE UTTER. 

(Piled 10 April, 19x8 ) 

1. Infants-(:ontracts-Derds and Conveyances. 
The decd of ;lrr inflrrlt is only ~oidable,  and a mortgage on his lands ru~lst 

be rq)udiatc.d by him within a re;rsonablc lime after he reaches his ma- 
jority or he will be deemed to have ratifies it, and after tbree years it will 
twcorne valid and binding. 

2. Mortgages-Powers-Sales-Notice-Statutes. 
Revisal. sec. (ill, as  to riotices of sales o L  land, is construed to apply to 

salcs under toreclosnrr of a mortgage by order of court and other judicial 
sales, and not to  such notice w l ~ r n  sale is il~atle under the power contained 
in the nlortgrge ~tself ,  leaving the l?artiw free to contracl with referen(.(. 
to the nolice thereof. The divtunl in I'cclmcr. I'. Latham, 173 N.C. GI. ,  that  
rtlqtiiremr~~ts as  to atlvertisiiig a re  directory only, is overruled except in its 
agplicat ion 1 o execution s:tles. 

3. Tenants in (7ornrnan-Outstanding Title - Deeds and Conveyances- 
Mortgages. 

A lcnant in conmoil who buys the intcrest of another tmant  in common 
sold under n~origoge does not thus acquire an outslantling title, and the 
principle which prevents him from doiug so has no application. 

(333) APPEAL by defendant from Devin, J., a t  the February Term, 
1918 of DURHAM. 

This is a petition, filed in a proceeding to sell land for partion, to 
determine the rights of the parties to a part of the fund derived from 
the sale. 

J. C. Hogan was formerly the owner of the land, and he died in Sep- 
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tember, 1895, leaving a will by which he devised the land to his wife, 
Francis J. Hogan, for life, and then to  his children. 

Francis J .  Nogan died on 12 November 1916. R. Frank Hogan was 
entitled t o  one-third of the land under the will of J. C. Hogan, and on 
11 February 1907, when hc was 20 years and 3 months old lie con- 
veyed his interest in said land by mortgage deed to C. L. Lindsey to 
secure a loan of $87.50. Said mortgage contained the following power 
of sale: "But i f  default shall be made in the payment of said bond or 
the interest on tlic salnc or any part of either a t  maturity, then and 
in that  event it shall be lawful for and the duty of the said party of 
the second part to sell said land and personal property hereinbefore de- 
scribed to tlic highcst biddcr for caih at the courthouse door in Orange 
County, first advertising the same for thirty days in some newspaper 
published in Orange County, and convcy the same to the purchaser 
in fee simple, and out of t11c money arising from the said sale to pay 
said bond and interest on the same, together with the costs of the sale, 
and pay any surplus, if any, to  said party of the first or his legal 
reprcsentativc." 

Default being made in th t  payment of the debt secured in said mort- 
gage, the land was sold under said powcr on 18 June 1908, and J. R. 
Hogan, another of the devisees in the will of said J .  C. Hogan, became 
the purchaser and a deed was cxecuted to him purporting to convey 
the interest of the said R. Frank Hogan in said land. 

Notice of the sale was published in a weekly newspaper, the first 
notice appearing in the issue of 18 June 1908, and also notice was 
posted a t  the courthouse door a t  Hillsboro, and not elsewhere. 

R. Frank Hogan was 21 years and 8 months of agc a t  the time (334) 
of the sale. FIc did not know of the advertisement of said proper- 
t y  for sale, but there is nothing to show that  he did not know of the 
sale. 

The proceeds of the sale have been distributed among the several 
parties, cxcept that  part claimed by the said R. Frank Hogan, upon 
the ground that the mortgage was executed when he was under 21 years 
of age, and that  he is not bound thereby. 

J. B. Hogan claims this part of the fund as purchaser a t  the mort- 
gage sale. 

His Honor rendered judgment in favor of the said R. Frank Nogan, 
subject to the payment of the amount bid by J .  B. Hogan a t  the sale, 
with interest thereon, and J. B. Hogan excepted and appealed. 

A. S. Hobgood for plaintiff .  
E. A. Harrill for defendants. 
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ALLEN, J. R. Frank Hogan was 20 years and 2 months old a t  the 
time of the execution of his mortgage and 21 years and 8 months old 
when tlic land was sold under the power in tlie rnortgage on 18 July 
1908, and lie did no act to disaffirm thc mortgage or the sale until 
1917, eleven years after the sale. 

The deed of an infant is voidable, not void, and if he does not wish 
to be hound he iilust repudiate i t  witliin a reasonable time after be- 
coming of age, and, under our decisions, this period is fixed a t  three 
years, and upon the facts admitted, the claimant, R. Frank Hogan, ha.; 
waited too long and will not be heard now to disaffirm his act. 

I n  Weeks  v. Wilkins,  134 N.C. 522, the Court deals with the ques- 
tion as to the time within which a deed executed during infancy must 
be disaffirmed, and says: ''The author of Devlin on Deeds, Vol. I, see. 
91, after discussing the authorities, says: 'The most reasonable rule 
seems to be that the right of disaffirrnance should be exercised within a 
reasonable time after the infant attains his majority, or else his neglect 
to avail himself of the privilege should be deemed an acquiescence 
and affirmation on his part of his conveyance. The lam considers his 
contract a voidable one on account of its tender solicitude for his rights 
and the fear that he may be imposed upon in his bargain. But he is 
certainly afforded amplc protection by allowing him a reasonable time 
after he reaches his majority to determine whether he will abide by hir 
conveyance executed while he was a minor, or will disaffirm it. And it 
is no more than just and reasonable tliat if he silently acquiesces in 
his deed and makes no effort to express his dissatisfaction with his act, 
he should, after the lapse of a reasonable time, dependent upon cir- 

cumstances, bc considered as fully ratifying it.' We think this is 
(335) a just and reasonable rulc. . . . While we have no statute fixing 

the time within which an infant is required to disaffirni his con- 
veyance, we think tliat, upon the reason of the thing and in conso- 
nance with tlie policy of tlie law which seeks to quiet titles and en- 
courage improvement of real estate, the infant should exercise his elec- 
tion within a reasonable time. The statute gives him three years after 
arrival a t  majority within which to bring his action against a dis- 
seisor. It seems to us that the same time, by analogy, should he fixed 
as the period within which he should determine whether he will dis- 
affirm his deed." This case was affirmed on this point in Gaskins v. 
Allen, 137 N.C. 430; Baggett v. Jackson, 160 N.C. 31; Chandler v. 
Jones, 172 N.C. 574. 

In the last case, involving the repudiation of a contract made by an 
infant, the above excerpt from Weeks  V. Wilkins  was quoted, and the 
Court adds: "This case was affirmed on both points in Baggett v. 
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Jackson, 160 N.C. 32, and if applicable to  deeds why should not the 
same rule prevail as to other contracts'?" 

Certainly a mortgage whicll, under our decisions, passes the legal 
title and is no more than an ordinary deed with a defeasance clause, 
should not he excluded from the application of the principle, and, if so, 
the mortgage of the claimant cannot now be avoided by reason of the  
Iapsc of time, and the question remaining is as to  the regularity of the  
sale, and this depends on whether i t  was properly advertised, as the  
failure to advertise according to law is the only attack made on the  
sale. 

The mortgagee did more tha t  was required of him by the mortgage in 
his effort to  give notice of the sale, as the mortgage only requires an 
advertisement in the newspaper, and i t  appears that in addition to  
publishing the notice in the newspaper beginning 1 June 1917, he also 
pobted a notlce a t  the courthouse door; but the claimant, R.  Frank 
Hogan, insists tha t  a t  the time of the execution of the mortgage, section 
641 of tlie Revisal, was in force and that  this statutc also requires a no- 
tice to be posted a t  three other public places, and he contends that  this 
is fatal to the sale. 

It is true that  the laws in force a t  the time of the making of a con- 
tract enter into and become a par t  of the contract (Kelly v. Williams, 
84 N.C. 285; Wooten v. Hzll, 98 N.C. 53), but i t  has been held in 
Palmer v. Latham, 173 N.C. 61, tha t  the statute relied on does apply 
to sales made under the power and that  i t  "refers to  sales under the 
foreclosure of a mortgage hy order of court and other judicial sales." 

The first part  of the statutc, where i t  says "deed in trust, mortgage, 
or other contract hereafter executed," would rendcr this construction 
doubtful, but i t  concludes after requiring an advertisement in a news- 
paper by providing that  the cost of the advertisement is "to be 
taxed as cost in the action, spcciaI proceeding or proceeding to  (336) 
sl,ll," thereby indicating a purpose to deal only with proceedings 
in court, and to lcavc the parties free to  contract as to the terms of 
the  mortgage, which was declared to be thc rights of the parties in 
Mclver v. S m t k ,  118 N.C. 73. 

The statement in Palmer v. Latham, supra, tha t  requirements as to  
advertising arc directory only, was not nccessary to the decision of thc  
case as the qucstion involved was as to tlie place of sale, and the ad- 
vel-tiscmcnt must be in the county where the land is sold, and is in con- 
flict with the decision in Eubanks v. Recton, 158 N.C. 230. 

The principle is applicable to  execution sales (Shaffer v. Rledsoe, 
118 N.C. 279), as a stranger who buys a t  an execution sale is only rc- 
quired to  see tha t  an officer  ells and tha t  he has in hand an execution 
authorizing the sale. 



We arc thereforc of opinion that  as the claimant, R.  Frank Hogan, 
cannot disaffirm his mortgage and as the sale was advertised according 
to the tcrms of the mortgage, that  J. B. Hogan became the owner of 
the interest of the claimant by reason of his purchase, and that he is 
now entitled to the fund. 

The principle wliicli prevents one tenant in common from buying in 
an outstanding title docs not apply to the facts in this record as J. B. 
Hogan was buying the intcrest and title of his cotenants. Raird v. 
Baird, 21 N.C. 524; 38 Cyc. 53. 

Judgment will be entered in the Superior Court on the facts agreed 
in favor of J .  B. Hogan. 

Reversed. 

Cited: Foster v. Williams, 182 N.C. 636; Douglas v. Rhodes, 188 
N.C. 582, 585; Faircloth v. Johnson, 189 N.C. 431; Whitley v. Powell, 
191 N.C. 478; Cole v. Wagner, 197 N.C. 699; Honeycutt v. Burleson, 
198 N.C. 39; Acceptance Corp. v. Edwards, 213 N.C. 739. 
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A. K. SCOTT v. C. F CATES. 

(Filed 10 April, 1918.) 

1. Same-1)efensr-Killing-Burden of Proof-Appeal and Error-In- 
structions-Trials. 

One niay not unnecessarily injure dogs of another, though they are  
trespassing on his lends: and in a n  action against him for damages, 
wherein i t  is shown that  h r  shot and killed the plaintiff's doq, and he  
alleges that i t  was necessary for the protcctjon of his turkeys, the burden 
iq on the defendmlt to show matters in eycuse, and i t  is reversible error 
fur the court to instruct the jury to the contrary. 

2. Anin~als-Protectioi1-1~0gs-~a1~1agrs-Rule of Prudent Man. 
Thr  owner of a dog may recover damages for its unlawful killinq by 

another, except when such alpears to b~ necessary, nnder the rule of the 
prudent man. to l)mtect his ilomcstir animals. Rtnte r .  Smzth, 156 N.C. 
628, cited and appealed. 

(337) APPEAL by plaintiff from Connor, J., a t  the September Term 
1917 of ALAMANCE. 

This is an action to recover damages for killing one bird dog and in- 
juring another, belonging to the plaintiff. 

The dcfendant admits in his answer that  he shot a t  the dogs, and 
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upon the evidence the fact  that  he killed one and injured the other is 
not in controversy. 

He alleges as dcfenbe that  the dogs were pursuing a flock of turkeys 
on his land a t  the time he shot, and he offered evidence tending to prove 
tha t  it  was necessary to slioot to preserve the turkeys from destruction. 

There was also evitlencc tending to prove tha t  the dangcr to  the tur- 
keys was not imminent and tliat i t  was not neccssary to slioot the dogs. 

His Honor charged the jury, among other things, as follows: 
"Upon t i m e  allegations and denials, in order that  tlie court may ren- 

der a judgment in this case, i t  is necessary to ascertain whether or not 
the admittcd shooting was unlawful and wrongful. This will depend 
upon how thc facts arc, and inasmuch as under our system of juris- 
prudence the jury ascertains the facts from the evidence, the court has 
formed an issue which is submitted to you in the form of a question, 
the issue being as follows: 'Did the defendant unlawfully and wrong- 
fully shoot the dogs of the plaintiff as alleged in the complaint?' You 
wdi note tha t  the determining words in this iswc are 'unlawfully' and 
'wrongfully,' there being no controversy that  the defendant did shoot 
the dogs of the plaintiff. 

("I instruct you tha t  the burden of this issue is upon the plaintiff; 
tha t  is, that  unless the evidencc offered by tlie plaintiff in this case, 
and by the defcndant, satisfies you that t11c shooting was unlawful, you 
sEmuld answtr this issue 'No,') and i t  is only in tlie event that  you 
find the facts which the court instructs you must be found in order to 
make the shooting unlawful and wrongful by the greater weight of the 
evidence, tha t  you would answer 'Yes.'" 

The plaintiff excepted to the part  of the charge in parenthesis. 
There was a verdict and judgment in favor of the defcndant, the jury 

having answered the issue read to them "No," and tlie plaintiff ap- 
pealed. 

Thomas C. Curter for plnirztiff. 
Long tC Long for defendant. 

ALLEN, J. It is the settled law of this State tliat an action may be 
maintained to recover damages for the unlawful killing or injuring of 
the clog of another, but if the dog is in pursuit oi a domestic animal, 
and "if the danger to the animal, whose injury or destruction is tlireat- 
cncit, be iimninent or his safety presently menaced, in the sense 
tha t  a man of ordinary prudcncc would be reasonably led to (338) 
bclieve tha t  it is neccssary for him to kill in order to protect 
his property, and to  act a t  once, be may defend it, even unto the death 
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of the dog, or other animal, which is about to attack it." State v. 
Smith, 156 N.C. 628, and cases cited in the opinion. 

This is but an application of the doctrine of self-defense to  the pro- 
tection of property, and, as  in homicides, the burden is on the defend- 
an t  to  prove matters of cxcuse to the satisfaction of the jury, the kill- 
ing being admitted, the same rule prevails when it is sought t o  avoid 
liability for the destruction of property. 

"The law esteems all private property sacred from the violent inter- 
ference of others, and he who takes, injures, or destroys it, will be held 
a trespasser, until he sliows a justification." Hale v. Lawrence, 47 A.D. 
(N.J.) 195. 

The presence of the dogs on the premises of the defendant gave him 
the right to  drive thein away, but not to injure them unnecessarily, al- 
though trespassing. 3 C.J. 134; 2 Cyc. 418; 1 R.C.L. 1136. 

It follows that  i t  was erroneous to charge the jury that  the burden 
was on the plaintiff to satisfy the jury that  the shooting was unlawfd 
and wrongful, instead of instructing them that  the shooting being ad- 
mitted, the burden was on the defendant to prove a legal cxcuse, a3 
heretofore defined, to the satisfaction of the jury, and the error was 
very prejudicial to the plaintiff as the shooting was on the premises 
of the defendant, and the only evidence of the circumstances surround- 
ing the shooting came from thc defendant and his witnesses. 

New trial. 

Cited: Jones v. Craddock, 210 N.C. 431; S.  v. Dickcns. 215 N.C. 305. 

SOTJTHICR?T NATIONAI, CANK V. A. D. O'RRIES. TIIOMAS W. DAVIS, 
AND 1'. A. WILCoS. 

(Filed 10 April, 6918.) 

1. Attorney and  Client-Fees--Prior Assignment - Notice-Action - 
Pr ima Facie Case. 

Where an attorney has collected by snit monies for his client upon the 
latter's building contract, and ha\ retained a part thereof as compensation 
for his services, in an action by a prior assiqnee of t h ~  contract. the plaiu- 
tiff makes out a primn facie case aqainst the attorney by showing the 
assignment of the rontract to himself, the amount of the indebieduess and 
that  the attorney acted with notice of his claim. 

2. S a m ~ R u r d e n  of Proof-Quantum Mcruit. 
Where an attorney has collected in part upon his client'.: contract and 

has retained a part thereof a s  lliq fee, the burden is on him to show, in 
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a n  action by the assignee of the contract, upon his making a prima facie 
case, in the absence of a special rontract between them, that he is enti- 
tled to his coml)ensation upon a quantum meruit, and that  he has prop- 
erly distributed the funds in his hands. 

3. Same-Pleadings-Amcndments-Courts. 
Where the plaintiff' sues his debtor's attorney for the entire sum col- 

lected by the attorney upon a rontract assigned to him for security of a 
loan, the position taken by the trial judge that he could not recover with- 
out an amcndmeut setting 1x1, a quan tum meruit is incompatible with the 
priciple cause of action, and a nonsuit upon his failure to so amend, when 
he  has made out a prima facie case, is reversible error. 

C I A R K ,  C. .J., concurring. 

WALKER, J., did not sit on the hearing of this case. 

APPEAL by plaintiff from Lyon, J., a t  February Term, 1918, of (339) 
NEW HANOVER, on judgment of nonsuit. 

John D. Bellamy & Son for plaintiff. 
E. K. Bryan, McClammy & Bfurgwyn, and George Rountree for de- 

fendants. 

BROWN, J. I n  1909, defendant O'Bricn entered into a contract with 
the County of Kershaw, South Carolina, to  build the concrete abut- 
ments to  a bridge over the Wateree River. This contract, "with all of 
the equity, payments, and other considerations received and to be re- 
ceived from the County of Kershaw," was duly assigned t o  plaintiff as 
collateral security to O'Brien's notes to plaintiff, given for money ad- 
vanced with wllich to prosecute the work. 

It becoming necessary to sue the County of Kershaw on tlie con- 
tract, suit was instituted in name of 07Brien in the Federal Court of 
South Carolina and prosecuted for several years by defendants Davis 
& Wilcox as attorneys. They finally recovered $3,106.10, of which they 
paid $606.10 to 0'Brien and retained $2,500 for their professional 
services. 

The plaintiff bank now sues to recover the whole of the $3,106.10 
from defendants Davis & Wilcox, claiming that  they should have paid 
i t  over to  plaintiff as assignee of the contract with Kershaw County. 
The defendants deny the right to recover and aver that  they are en- 
titled to  retain the $2,500 as the value of their professional services in 
conducting tlie protracted litigation. 

A t  the conclusion of plaintiff's evidence the court sustained motion 
to  nonsuit upon the ground that  in no view of the evidence could plain- 
tiff recover the entire sum and offered to  allow plaintiff to amend its 
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complaint and set up a qmantrum mencif. Tlie plaintiff declined to 
amend and appealed from thc judgment of nonsuit. 

We are of opinion that the court erred. Tlie plaintiff could not be 
required GO nlake an arnentlment t o  its complaint that is in- 

(340) compatible with its principal cause of action. If the evidence was 
sufficient in any view of it to make out a prima facie caw, plain- 

tiff lind a right to have it submitted to the jury in a proper isme and 
mtler proper instructions. 

When plaintiff put in evidence the contract with Icershaw County 
and its assignments to i t  and proved O'Brien's indebtedness for which 
the rontract was security, ant3 provcd by the answer or otherwise no- 
ticc of the assignment and Ihc collection of the moncy by said defend- 
ants, plaintiff made out a przrna fac ie  case. 

I t  was then incumbent on defendants to account for tlie money re- 
ccived under the contract and to justify its disposition. As there is no 
evidence of a special contract for their legal services, the burden was 
on the defendants to sct up the quantum rneruit and show  hat thcir 
legal services were worth and that they had the legal right to retain 
their compensation out of t11c sum collected by thern. 

The testimony of the president of the plaintiff, the only 13-itncss ex- 
amincd, is to the effcct that "Iie did not agree to pay Mr. Davis any fee 
in the prosecution of the suit." 

The evidence of the witncss is somewhat ambiguous. It may bc tha t  
the jury would draw tlie inference tha t  the bank was to bear no part  
of the expenses of litigation, and tha t  nothing was to be dcducted on 
that  account from the proceeds of litigation. Or i t  may be tlic jury 
would conclude from tlie transactions and negotiations bctm-een wit- 
nes!: and Davis that the attorncys were not to look to the plaintiff for 
any compensation, but were to retain i t  out of the fruits of litigation 
only. 

We know that  i t  is a common custom for attorncys to accept claims 
for collection and to retain thcir cornpcnsation out of the proceeds of 
collection. I t  is possibk the jury may infer tha t  defendants did not in- 
tend to release their right to compensation but only to forego the lia- 
bility of the plaintiff for it We think that an issue should be sub- 
mitted as to how much, if any, is plaintiff entitled to recover. 

Under such issue cvery phase of thc case can he presented to the 
jury hy plaintiff as well as by defendant. 

New trial. 

C L A ~ K ,  C.J., concurring: O'Brien borrowed from the plaintiff bank 
$8,500 to be used in building bridges for I<ershmv County, S. C., and 
to secure the Farvie assigned his contract with said county. OIBrien 
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brought suit against the County of Kershaw to collect $20,000, the sum 
he alleged to  he due on said contract, and employed liis codefendants 
Tliornas W. Davis and P. A. Wilcox in tlic litigation. To  this action the 
bank was not a party. 

I n  said litigation judgment was recovered in 0'Bricn9s name for 
$3,090.59. This sum was paid over to O'Brien's lawyers. The 
bank, thereupon, demanded payment to i t  under its lien of which (341) 
counsel had notice when tliey began the suit, alleging tha t  the 
bank did not retain Davis and Wilcox and would not have done so 
because i t  had its own counsel and had refused to retain O'Brien's 
lawyers a t  tlie time. 

The defcndants, in their answer, admitted the collection of the $3,- 
090.59, stated that  they had retained $2,500 as thcir fee; tha t  O'Rrien 
had paid them $950 additional, and that  t h y  had not paid anything 
to  the  plaintiff, "but politely and positively refused to do so," and they 
did not tender anything. They further averred tha t  the plaintiff con- 
tracted ~ v i t l ~  them to  prosecute the action. The conlplair~t avcrrrd t h l t  
plaintiff had no connection with the suit, had refused to be liable for 
fees and expenses, and took no part  except to give information n l m l  
asked by the defendant. 

At  the trial tlic judge required tlie plaintiff to aniend his complaint 
and to rest liis action upon a qunntzrm meruit for services rendered Tlic 
plaintiff put  on evidcnce tha t  i t  had not contracted with Davis and 
Wilcox nor assented to their employment. The defendants offered no 
evidence. The plaintiff's plea raised the issue tha t  i t  was not liable to 
the defcndants in any slim and i t  refused to amend. Thereupon the 
judge directed a nonsuit. 

Thc. questions raised are of grave and genera1 importance. At com- 
mon law counsel not only had no lien on the fund, but in England to 
this day they cannot recover for thcir serviccs. In this State counsel 
can rccover their fees, but they have no lien on the funds recovcred. I n  
thc Federal Court there is no such lien "unless given by Statc statute." 
6 Corpus Juris., 766, and note 73. It is not likely tha t  any TJegislature 
will give counsel a lien upon the recovery, for this would give them 
priority to  the  client and would makc counsel a neccssary party to 
every action, and would reverse the age-long principle tha t  has made 
champerty illegal. Therefore the counsel had no lien on the fund even 
againbt O'Hrien, but increly a simple contract debt, and they rould not 
possibly have any lien against the prior lien of thc bank, which was 
not even a party to that  action. Their right to set up a counter claim 
against the bank depends upon whether there was any contract, cxpress 
or implied, on the part  of tlie bank. This is alleged by defendants Davis 
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and Wilcox (who put in no proof of i t)  and is denied by the bank, who 
sustained i t  by testimony. The burden of this issue is on defendants to  
prove tha t  the plaintiff was indebted to them for their fees by way of 
counter claim. Even if counsel had a lien on the fund against O'Brien 
(which they did not),  such lien was subject to the prior lien O'Brien 
had given the bank. He  could not cancel the bank's lien nor could his 

lawyers do so merely because he owed them for their services. 
(342) The judge could not nonsuit the plaintiff on the ground tha t  

the defendants had proven their counterclaim, for the burden 
was on them, and, besides, they had put on no evidence in rebuttal of 
the plaintiff's testimony to the contrary, and this was a matter for the 
jury. The testimony of the plaintiff was that i t  had not waked its lien 
:n any way. 

S o r  could the judge nonsuit the plaintiff for refusing to amend by 
abandoning its plea tha t  i t  owed the defendants nothing. Indeed, i t  is 
not easy to see how the recovery by counsel of a fund (not one cent of 
which the plaintiff has received) could entitle them to a claini tha t  
they had benefited the plaintiff to that  extent, though not a party to  
the action. The plaintiff received no benefit a t  all, much less can i t  be 
benefited to the extent of $3,090.59, for which i t  has got nothing a t  all. 

The issue should be "Is the plaintiff indebted by way of counter 
claim to  the defendants, and if so, how much?" In  any aspect, i t  was 
error to  nonsuit the plaintiff, for the burden of the issue was upon the 
defendants. 

Cited: In re Stone, 176 N.C. 345. 

C. H. CLARK v. D. &I. FAIRLY. 

(Filed 10 April, 1918.) 

The clerk of the Superior Court may foreclose a mortgage on land given 
by plaintiff to secure costs of his action when the costs a re  awarded 
against him, or the clerk may report the matter to the court for a decree 
of sale by himself, the latter being the better practice to insure a safer 
title and prerent a needless sacrifice. Revisal, see. 266. 

2. Same-Cou~t's Supervision-Payment of Costs. 
Where a mortgage on land has been giren by the plaintiff to secure the 

costs in his action, which are  a ~ ~ a r d e d  against him, and the Superior 
Court, in term, acting through the presiding judge, has duly acquired 
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jurisdiclion l o  decree foreclosure, i t  is his duty to supervise the sale aud 
see that the land brings a fair  price; and when such sale has not been 
made accordin&q, he may set aside the sale, and permit the plaintiff to  
pay the costs properly chargeable against him. Revisal, sec. 266. 

3. Cost~-Mortg~es-ForecIosure-Confir~iatio~~-Statutes. 

Where the Superior Court has assumed jurisdiction to decree foreclos- 
ure of a mortgage qiven by the plaintiff to secure the costs of his aclion, 
i t  is Ilroper for  tile court to confirm the sale, and possibly it is uecessary 
fo r  him to do so. Revisal, sec. 266. 

4. Costs-Mortgag-es-Foreclosure-Decrec Set A s i d H o w c r s  of Court. 
A decree of confirmation of the sale of lands to pay the c70sts of a n  

aclioii under a mortgage given to secure them, Eevisal, see. 266, may be 
set aside by the judge during the term of the Superior Court a t  which i t  
was entered. 

MOTION to set aside sale of land, heard by consent by Bond, (343) 
J., a t  Novenlber Term, 1!117, of CUMBERLAND. 

The court found the facts and rendercd judgment setting aside the 
sale. Defcndant appealed. 

Hinsdale and Xhaw for plaintiff. 
E. G. Davis and Murray Allen for defendant. 

BROWN, J. The substance of the judge's findings is that plaintiff 
executed a mortgage upon certain land to secure costs in lieu of prose- 
cution bond in this action. Revisal, 266. The plaintiff was cast in the 
action and judgment rendcrcd against him for costs. Upon application 
of the clerk a t  August Term, 1917, a decree of sale for foreclosure was 
entered by the court. The land was sold accordingly by the clerk and 
purchased for $400 by defendant. The sale was reported by the clerk 
and confirmed a t  October Term, 1917. 

At  same term of court a motion was made by plaintiff to set aside the 
order of confirmation upon the ground of gross inadequacy of price; 
a t  same time plaintiff offered to pay the judgment for costs in full and 
all costs and expenses of sale. 

His Honor found that  the sale was duly advertised in accordanw 
with law, but tha t  plaintiff had no actual knowledge of i t  and that the 
defendant in the action purchased the land a t  less than one-third of its 
actual value. The judge set aside the sale and entered judgment as set 
out in record. 

It must be admitted that if the Superior Court in term, acting 
through the presiding judge, had jurisdiction to enter the decree of 
foreclosure of the mortgage given for costs, i t  had the power and it  was 
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its duty to supervise the sale and sce that  the land brought a fair price. 
The right to  set aside, a t  same tcrm when made, an order of con- 
firmation or any other decree is unquestioned. 

We are of opinion that  where a mortgage or deed in trust is made 
to a clerk of the Superior Court to secure costs under Revisal, 266, 
conferring upon the clerk a power of sale in default of payment of 
costs when adjudged against the party giving the mortgage. the clerk 
can exercise the power or he may report the matter to the court for a 
iiccree of sale, a s  was done in this case. 

The latter is undoubtedly the safest course and the better practice, 
as it insures a safer title and a better price and prevents a needless 
sacrifice. as would have been the casc in this instance. 

Where tlie court assumes jurisdiction and undertakes to foreclose by 
decree, confirmation is of course proper and possibly necessary. 

(344) Under such conditions, the parties are all before the court 
and i t  has iurisdiction over the res. the land. We see no reason 

why such mortga& should not be foreclosed by the clerk by judicial de- 
cree in the  nature of foreclosure proceedings, and under the supervision 
and control of the court. 

We have a precedent directly in point in Ryan v. Martin, 103 N.C. 
282, where i t  is licld that  Q mortgage given under section 120 of tlie 
Code (now 266, Revisal), in lieu of prosecution bond, may be fore- 
closed by the court upon motion upon notice, in the original action. 

I n  order to understand and comprehend the syllabus to this case, and 
its bearing upon tlie case a t  bar, i t  is necessary to consult the original 
record. 

The judgment of the Superior Court is 
Affirmed. 

(Filed 10 April, 1918.) 

1. Vendor and Purrhaser-Corporations-Shares-Offera to Scll - With- 
drawal of Offer-Contracts-Consideration-Ag~eement. 

W l i c r ~  the hare offer to  sckIl certificates of stoclr in n corporation is 
withdrawn before acceptnncr, there is no binding contract to sell, owing 
to the lack of ronsideration rind agrccrrieut of the parties, and no ohliga- 
tion jr imposed upon the owner of thc shares. 

2. Corporations-Shares of Stock-Right of Purchaw-Chartcrs. 
An offer to sell to a corporation shares of its own stoclr does not fall  
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within the  prorisions of its charter requiring its shareholdw to notify 
the company of any bona fide offer mxde therefor and givinq i t  the privi- 
Iegc of buying a t  the same price withill a spcified time. 

CIVIL ACTION, tricd before Connor, J., a t  September Term, 1917, of 
DURHAM, upon these issues: 

1. Did the defendants offer to  sell the plaintiff their stock in the 
Durham Life Insurancc Company, as alleged in the complaint? An- 
swer: "Yes." 

2. Did the defendants withdraw said offer before its acceptance, as 
alleged in the answer? Answer: "Yes." 

A t  the conclusion of all tlie evidence, the court charged the jury if 
they believed the evidence they would answer each of the said issuea 
in the affirmative. Tlie plaintiff appealed. 

W .  G. Bramham and Fuller, Reade & Fuller for plaintiff. 
A?. J .  Hill and Bryant & Brogden for defendants. 

BROWN, J. It is admitted that  defendants offered to  sell to  (345) 
plaintiff 90 shares of its capital stock a t  $125 per share, arid 
this action is brought to enforce its delivery. The dcfcndanls allegc 
tha t  before tlie offer was accepted i t  was withdrawn. The offer to  sell 
was made in writing on 8 May. A call was issued for plaintiff's board 
of directors to meet on 13 May to consider tlie offer. On 12 May, before 
the offer was acted on or accepted, i t  was withdrawn in writing. 

It is well settled that  no contract is cornplete without the assent of 
both parties and an offer to sell imposes no obligation until i t  is ac- 
cepted, according to its terms. 

Tlie undisputed evidcnee shows that defendant's offer to sell was 
withdrawn before acceptance. Therefore, no contract was entered into 
between the parties. R.R. Co. v. Mill Co., 119 U.S. 149. 

The offer to  scll was without consideration, was an option merely, 
and could be withdrawn a t  any time before acceptance. 

It is contended that the defendants wcre con~pellcd to  scll to plain- 
tiff under a provision of its chartcr which provides that  "A holder of 
stock desiring to sell or transfer any part  of such stock shall first notify 
this corporation of such desire, and if such stockholder so elect, alpo 
of any bona fide offer such stockholder may have received therefor. 
Within fiftecn days after the receipt of noticc from such stockholder of 
the desire to  sell such stock and of a bona fide offer received by such 
stockholder therefor, together with the name and address of thc person 
by wliorn i t  is made, this corporation, through its board of directors or 
executive committee, may elect to purchase such stock a t  any pice 
not lower than tlie price named in such offer, and upon payment or 
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tender of such price by this corporation within ten days after such 
election, the holder of such stock shall sell and transfer the same to  this 
corporation forthwith." 

It is manifest that  the parties were not proceeding under the charter, 
a s  no offer had been made by an  outsider to defendants to purchase 
their stock and no such offer is mentioned in defendant's communi- 
cation to plaintiff. 

The transaction does not come within the provisions of the charter 
but can only be regarded in the light of a unilateral contract or op- 
tion given to  plaintiff to purchase. As i t  is undisputed tha t  the offer was 
withdrawn in writing before acceptance, the charge of the court is cor- 
rect. 

No  error. 

Cited: McAden v. Craig, 222 N.C. 503. 

(346) 
WEST SLADE v. W. J. SHERROD ET - 4 ~ .  

(Filed 10  April, 1918.) 

1. Torts-Joint Tort Feasors-Independent Toi2t-PaymentRelease- 
Covenant Not to Sue. 

While a release of one joint tort feasor from liabilitg from the same 
tort will release the other, a covenant not to sue one of them and a com- 
promise and settlement with him of his liability for a separate tort mill 
not have this effect. 

Where a passenger in an automobile has been sued for damages alleged 
to have been caused to the plaintiff's buggy by his negligence in driving 
the machine, and also for an assault upon him while taking its license 
number, and a compromise has been made as  to the assault with the 
statement that the plaintiff did not consider him responsible for the dam- 
ages TO the buggy, and a voluntary nonsuit has consequently been taken, 
the plaintiff, in his action against the owner of the machine for the al- 
leged negligence of his driver, is not barred by his compromise of the 
separate tort or his roluntary nonsuit in the former action. 

3. Estoppel-Judgment-Nonsuit. 
A voluntary nonsuit does not operate as  an estoppel by judgment of the 

matters alleged in the pleadings. 

4. Instmctions-Verdict Directing-Tort Feasors. 
Where there is evidence tending to Show that one of several joint tort 

feasors has compromised with the damaged person for a separate and in- 
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deprndent tori, it is error for the trial judgp to instrllct n verdict, in an 
action against another of the tort fcasors for the other tort, that such 
compromise operated as n release to the defendant in the action. 

5. Torts-Covenant Not to Sue-Payments-Credits. 
A co~enarlt  not to sue one of sereral joint fort ft"a.sor-s does not release 

t h e  others, and any amount paid by him is only n credit to be entered in 
the final recovery. 

B~own ' ,  J . ,  disseniing; WALKER, J . ,  voncnrring in the dissenting opinion. 

APPEAL by plaintiff from Harding, J., a t  June Term, 1917, of ROCK- 
INGHAM. 

The plaintiff, a colored man, brings this action against the defendant 
Sherrod, the owner of an automobile, and the automobile company of 
which he is president to recover damages for the loss of his horse and 
injury to himself and his buggy, alleged to have been caused in the op- 
eration of an automobile owned bv the defendant Sherrod and oucrated 
by his servant. The plaintiff brought a former action against James 
N. Williamson, Jr., in which this defendant was named as codefendant 
in the summons, but t l ~ c  complaint was filed against Williamson only, 
in which there wcre two causes of action alleged. one for this L, , 

injury and a second causc of action for an assault and battery (347) 
eo~nniitted on the plaintiff by said Williamson, who was a pas- 
senger in tlie machine, to prevent the plaintiff from ascertaining the 
nuniber of the machine. 

I n  said former action the plaintiff took a voluntary nonsuit as to all 
the defendants and made a settlement with tlie said Williamson, evi- 
denced by the following paper-writing: 

"Received of James N. Williamson, Jr., by and thru his attorney, 
F. S. Parker, Jr., the sun1 of two hundred dollars ($200), in full for 
any and all claims which the undersigned has or can have against the 
said Jas. N. Williamson, Jr., or Stephen I. Moore, arising out of a col- 
lision between an automobile and a wagon and horse, the property of 
the undersigned, which occurred in Guilford County some time during 
the month of November, 1913. 

"This settlement is specifically to  cover any and all claims which the 
undersigned or any other parties, occupants of the wagon, have or can 
have against the said Jas. N. 'CVilliainson, Jr., or Stephen I. Moore, be- 
cause of any incident occurring a t  tlie time of or after said collision, 
and said payment is accepted in full for all claims of any kind or na- 
ture which the undersigned or any other occupant of said wagon could 
have against the said James N. Williamson, Jr. ,  or the said Stephen I. 
NIoore, for and on account of any reason whatsoever. 

"This receipt is not intended to cover any claim which the under- 
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signed might have against the owner of the automobile which was in 
said collision for injuries to  horse and wagon, the plaintiff being a t  this 
date of opinion tlie said Williarnson or Moore are not responsible for 
said collision. WEST SLADE. 

15 June 1915. 

By P. Wi. GLIDEWELL, 
W. M. WENDREN, 

Attorneys for West SSade." 

The defendant pleaded the above settIcnient with Williamson ah a 
bar to this action. The following issues were subrnittcd to the jury: 

1. Was the plaintiff injured in his person and his property by the 
negligence of defcndant, as allrged in the complaint? Answer: "Yes." 

2. If so, did the plaintiff by his own negligence contribute to said in- 
jury, as alleged in the answer'? Answer: "No." 

3. Did the plaintiff receive from J. N. Williamson $200 in settlement 
and satisfaction of said injury? Answer: "Yes." 

4. If so, did said scttleinent and satisfaction of said injury operate 
as a discharge of dcfendant? Answer: "Yes." 

5. What damages, if any, is plaintiff entitled to  recover of defcnd- 
ant? Answer: "$150." 

(345) The jury answered the first, sccord, and fifth issues in favor of 
the plaintiff as above. But  the court directed the jury to answer 

tlle third and fourth issues in favor of the dcfcndant and entercd judg- 
ment upon thc verdict against the plaintiff, who appealed. 

Manly ,  Hendren & W o m b l e  and P. W .  Glidewell for plaintiff. 
W .  J .  Sherrod for defendant. 

CLARK, C.J. The direction to the jury to  enter a verdict that the 
settlement with Williamson was a bar to this action against Sherrod 
was a finding by the court as a matter of law, tha t  the receipt given by 
the plaintiff to btTilliarnson was a release of the cause of action as 
against the defendant. And this presents the only point in this appeal. 

It is true that  the former action was brought against Williarnson and 
tlie defendant Slmrod (no coinplaint being filed against the latter) in 
which thcre was a first cause of action set up against Williarnson for 
the injury t o  the plaintiff and his horse and buggy, and a second cause 
of action against Williarnson only for the assault. The plaintiff in this 
action put on testimony that having ascertained tha t  Williamson was 
merely a passenger. and nowise liable for tlie injury caused by the col- 
lision, he took a nonsuit as to hot21 causes of action and con~prised 
with Willianlson as to the sccond cause of action as to  the assault for 
which Williamson only was liable. 
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However, that rnay be, thc plaintiff is not estopped by his pleadings 
In the first action, for there mras no judgment, but merely a voluntary 
nonsuit. 

The corrcctncss of the judge's ruling tha t  the receipt given to Wil- 
liamson is a bar to this action against Shcrrod depcnds upon the con- 
structlon giver, to tha t  settlement. 

It is true that  where there are joint tort feasors, there can be but one 
recovery and a settlenlent with one is a rclease of the other. Szrcey v. 
Bees, 155 N C. 297; 24 A. R- E. 306. There is an exception when therc 
is not a rclease, but mcrely a '(covenant not to suc" is given to  one tort 
lieasor, in which latter caw the amount paid is simply a crcdit to  be en- 
tered on the total recovery. Mason v. Stephens, 168 N.C. 370. 

But  this actlon is against the owner of the automobile alone, and the 
motor company of which Iw is presidcnt, and the paper-writing is a re- 
lease to Williamson of the second cause of action in the formcr suit 
only, which was against Williarnson alone, upon an assault and battery 
committed upon the plaintiff after the collision and the injury done to 
his horse and buggy, in which assault the defendant Sherrod was in 
no wise concerned. The plaintiff admits in the receipt that  Williamson 
was in no wiscl liable for the q u r y  to  the horse and buggy from 
t h t  collision. But if he had been jointly liable tllercfor, the re- (349) 
ceipt crnl)raccd only thc assault as to which Williamson alone 
was liable, for the reccipt given Williamson recites in the last clause: 
"This receipt is not intended to  cover any claim which the undersigncd 
might have against tlie owner of thc automobile which was in said col- 
lision for injurles to horse and wagon, the plaintifl' being a t  this date of 
opinion the said Williamson or Moore are not rcsponsiblc for said 
collision." 

The receipt on its face states tha t  the scttlcment was with William- 
son and Moore only, and that  the plaintiff did not deem that  Wil- 
liamson or Moore were in any wise responsible for the collision. It was 
error to instruct the jury tha t  such receipt was a settlement for the 
(lamages sustained by tlie collision contrary to such statement in the 
receipt. There was evidence by Mr. Glidewell: "The settlement was 
with thc distinct understanding tha t  nothing was settled except the 
assault." Also tha t  he told the defendant Shcrrod tha t  hc was "going 
to  settlc with Mr. Williarnson for the assault and hold him (Sherrodi 
liable for tlle collision." The instruction of the court to  find the third 
and fourth issues to the contrary was an instruction to the jury to  dis- 
regard this evidence as erroneous. 

I n  the strongest light for the defendant, the issues 3 and 4 should 
have becn submitted to the jury. It may be wc might grant a partial 
new trial upon thosc two issues, but the defendant in this court, ap- 
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pearing for himself, states in his brief tha t  i t  is agreed tha t  if this 
court held there was error in the instruction of the judge tha t  the legal 
effect of the  receipt was to  bar this action, tha t  judgment might be 
entered here in favor of the plaintiff for $150, as found by the jury in 
answer to  the fifth issue, as the damages sustained by reason of the 
collision. 

Judgment will, therefore, be entered accordingly in this court. 
Reversed. 

BROWN, J., dissenting: I am of opinion tha t  the judge of the Su- 
perior Court correctly held tha t  the defendant, as xell  as Williamson, 
was released from all liability "arising out of a collision between an 
automobile and a wagon and horse, the property of the undersigned9' 
(the plaintiff). The paper-writing is specific in its terms in releasing 
Williamson from such liability, and therefore, i t  releases the defendant, 
a joint tort feasor. Howard v. Plumbing Co., 154 K.C. 224. 

The release does not mention any assault, but on the other hand, 
specifically states i t  is settlement of damages arising out of a collision 
between plaintiff's wagon, which i t  is admitted is the collision for which 
this action was brought. 

I n  Howard v. Plumbing Co., supra, it is held: "Therefore, if he ac- 
cepts the satisfaction voluntarily made by one, that  is a bar to  

(350) all. ,4nd so a release of one releases all, although the release ex- 
pressly stipulates that  the other defendant shall not be released. 

And this rule is held to apply even though the one released was not in 
fact liable." 

The ruling above quoted settles conclusively any question as to the 
effect of the last paragraph of the release, in which it stipuiates tha t  
i t  shall not bar any action against this defendant. 

Cited: Braswell v. .&forrow, 195 N.C. 132; Holland v. Utilities Co., 
208 N.C. 291; Johnson v. Coppersmith, 211 N.C. 734; Briley v. Rober- 
son, 214 N.C. 299; King v. Powell, 220 N.C. 513. 
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MARY WALSER v. GATE CITY LIFE AND HEALTH INSURANCE GO. 

(Filed 10 April, 1918.) 

1. I~ilsuran~e-Beneficia~~~~-Policies-Contract-Vested Interest. 
The beneficiary designated in an ordinary life lmlicy or a lifc, accident, 

and health policy of insurance has a vested interest therein, which in the 
absence of stipnlalion or con&tion afl'ecting it, cannot he altered or de- 
stroyed without his consent. 

2. Same-Stipulations-Election-Payment to Others-Good Faith. 
d stipulation incorporated into a life, accident, and health insurance 

policy, appearing on the back thereof and referred to on its face as  aflect- 
ing the rights of the narnrd beneficiary, permitting the insnrer to pay the 
loss, among others, to the brothers and sisters of the deceasrd, etc., is for 
the lawfnl anti desirable pnrposc of sa%ini. cost of administration and ex- 
pense of contests among conflicting claimants; and where the insurer, in 
good f n ~ l h ,  ha\ u~arle p :~g l~ i~ i i l  to tllr brothera and sisters of the tlccensed, 
who hdd incurred expeilws ill cmlwqncnce of his last illness and his 
burial, i ts rlc~ction will not be distnrbetl in h v o r  of the wife, the riarued 
beneficiary, M hu had nrglected him. 

APPEAL by defendant from i i d a ~ n s ,  J., a t  May Tcnn, 1918, of FOR- 
SXTH. 

This was a civil action tried originally in the County Court of For- 
syth County before his Honor, W. R. Starbucli, Judge, a t  May Term, 
1917. 

The action was to recover on two policies of insurance on the life of 
George Walser, deceased, issued by defendant company in 1913, one of 
straight-life insurance for $70, No. 118306, and another a lifc, acci- 
dent, health policy for $62.60, No. 22858, in both of which the plain- 
tiff's then wife and now the widow of the insured was originally named 
as beneficiary. 

There was evidence on the part of plaintiff that  she paid the weekly 
premiums on said policies until his death, the 23rd of December, 1916, 
and shortly thereafter she demanded payment from tlie company and 
the same mas refused; that wlicn the policies were being bargained for 
between plaintiff and defendant's agent, the latter assured plain- 
tiff that  she would get tlie inonoy if she survived her husband (351) 
and, when policies were issued, plaintiff was designatcd as bene- 
ficiary and had never, in any way, surrendered her rights under the 
policy nor consented to any change therein. 

There was evidence on the part of defendants that  the insurcd paid 
all the premiums on these policies while he was able t o  work, and 
thereafter and for 20 weeks before his death, said premiums were paid 
out of thc sick benefits due undcr one of the policies; that  the plaintiff, 
his wife, badly neglected him, particularly in the latter part of his 
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sickness, and so ir~uch so tliat his brothers had to care for him to a 
great extent, employed their sister for a nurse and paid hvr and pro- 
vided for liim and bccan~e responsible for his physician's fees and his 
funeral cxpcnscs, which last werc paid out of the policies and amounted 
to $82.40; that, under tlicse conditions, the defendant companies paid 
to said brothers the full amount of both policies, one of them having 
been designated as beneficiary on both in lieu of plaintiff some time 
prior to the death; tliat this was done on the formal application of the 
insured, lie saying that  his wife was cruel and neglectful of him and 
that  his brother had to keep liim up and he wished tl~eni to have the 
money. 

It appeared that  the straight-life policy contained a provision givins 
the insured the privilege of changing tlie beneficiary a t  his election and, 
thereupon his Honor, being of opinion that, under the stipulations, the 
change of hcneficiary to  the brother in the life policy was valid, held 
that  defendant was protected as to that payment, but that  as to the 
accident and health policy, as that  in his opinion contained no such 
provision, the plaintiff was entitled to recover, notwithstanding tlic 
payment of same to the brothers designated as beneficiaries a t  the 
insistence of tlie insured and so appearing a t  the time of his death. 
Pursuant to an instruction to  this effect, there was verdict in favor of 
plaintiff for the amount of the accident and health policy No. 22858. 

.Judgment on the verdict and defendant cxceptcd and appealed to 
Supclrior Court. This judgment having bcm affirmed in Superior Court, 
Adams, J., presiding, defendant again excepted and appealed to the 
Supreme Court. 

N o  counsel for plniniifl. 
L. M .  Swink  for defendant .  

HOKE, J., after stating the case: It is the recognized general rulc that, 
in the absence of stipulation or condition aflecting it, tllc beneficiary 
designated as such in an ordinary life policy or a life, accident and 
health policy has a vested interest therein which cannot be destroyed 

or altered without his consent, and certainly in so far as any 
(352) action of the insured is concerned. Hooker v. Sugg, 102 N.C. 

115; Vance on Insurance, 390. Though in reference t o  mutual 
benefit societies or fraternal orders having an insurance feature, the 
general rule is tlie other way. Pollock v. Household of Ruth, 150 N.C. 
211; Vance on Insurance, 400. 

On the present record, i t  appears that  plaintiff was designated as 
beneficiary in the original policies and that  she has never given her 
consent to any change therein, and the questions presented here are 
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what were her interests as such designated beneficiary and whether 
there were any stipulations or conditions in the present policy which 
affected and controlled her interest and justified the payment made by 
the cornpany to the brothers of the insured in settlement of the claim. 
So far  as tlic ~traight-life policy is concerned, his Honor has ruled tha t  
the change of beneficiaries was justified by reason of a direct stipu- 
lation in the policy itself, and plaintiff not having appealed, no ques- 
tion is presented in reference to  it. 

As to life, accident, and health policy, on which recovery has been al- 
Bowed, i t  contains a stipulation for thc payment of the specified sum to  
the beneficiary designated therein within 24 hours after satisfactory 
proof of death ir: received a t  the home office, "Unless stttlemcnt be 
made under the provisions of Article 111 on the reverse side hereof." 
And further, "That this policy is issued and acceptcd, subject to  the  
conditions and agreements below and on the reversc side hereof." 

This Article 111, on the reverbe side, is in terms as follows: 
"III .  Facility of Payment.--The company may make any payment 

provided for in this policy to  husband or wife or any relative by blood, 
or lawful beneficiary of the insured, or to any other person who may be 
equitably entitled to the same, by reason of having incurred on behalf 
of the insured for his or her burial, or for any other purposes; and the 
production by this cornpany of a receipt signed by any or cither of said 
persons, or of other sufficient proof of such payment to  any or either of 
them shall he concIuGvt evidencc tha t  such benefits havc been paid to  
the person or persons entitled thereto, and tha t  all claim3 under this 
policy have been fully satisfied." 

Such a provision appeuing in policies of this character is inserted 
for the reason, chiefly, tha t  the insurance being usually for small 
amounts, ainong necessitous persons and under conditions calling for 
speedy payment, i t  is considered well tha t  the expense of taking out 
letter? of admjnistr:ition and the delay and costs incident to  a con- 
test ainong opposing clain~ants should be avoided as far as possible. 
Designed and calculated to promote this desirable aini and purpose, i t  
has bccn uphcld as valid in inany authoritative decisions and construed 
t o  confer upon the company acting in good faith the right of election 
as to payment among thc c lass~s  specified a i d  constitutes such 
payment and receipt therefor "conclusive evidence that  such (3531 
hencfits have been rcceivcti by the persons entitled thereto, and 
tha t  all claims on the policy havc been satisfied. John Brcman, Admr., 
v. Prudentznl Ins. Po., 170 Pa .  St., 488; Bradley, Admr., v. Prudential 
Ins. Co., 187 Mass. 226; Thomas, Admr., v. Ins. Po., 148 Pa.  St. 594; 
Thomas v. Ins. Co., 158 Ind. 461. 

So fa r  has the public policy involved in this stipulation and its clear 
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meaning and purpose been allowed to prevail that,  in the Indiana case 
just cited, where it appeared that  the insured having become unable 
to pay the premiums, an arrangement was entered into by which the 
wife agreed to pay them and take an assignment of the policy, the 
Court held that  this had only the effect of substituting the wife as 
beneficiary and a payment to the mother of the insured, selected as 
payee under the clause in question, was upheld in exoneration of any 
further liability by the company. I n  Shea v. U.  S. Industrial Ins. Co., 
48 X.Y. Supp. 548, a payment by the company to a claimant other 
than the designated beneficiary was disallowed, but, in that  case, it 
appeared that  the beneficiary who made the contract and paid the 
premiums was an ignorant person who could neither read nor write and 
there was held to  be some evidence tending to show fraudulent repre- 
sentations by the company's agents as to the contents of the policy at 
the inception of the contract and convincing evidence of fraud on the 
company's part in the selection of the payee. Such a case is not ap- 
posite t o  the facts of this record, where it  appears that the company 
has paid the full amount of the policies to the brothers of the insured 
and produced their receipts for the same. And i t  further appeared that 
these brothers were callled on to  maintain the insured in his last ill- 
ness; provided a nurse for him; became responsible for his physician's 
fees and the undertaker's bill, this having been already paid out of 
the insurance money, amounting to $82.40. 

There is neither allegation nor evidence in the record that  would 
justify a finding of fraud on the part of the company in the exercise 
of its power of election conferred by the contract and, on the facts in 
evidence, as they now appear, his Honor should have charged that, if 
they believed the evidence, no recovery should be allowed on this 
policy also. 

Error. 

Cited: Wooten v. Order of Odd Fellows, 176 N.C. 59; iMitchell v. In- 
surance Co., 204 N.C. 594; Miller v. Potter, 210 N.C. 270; Wilson v. 
Williams, 215 X.C. 412; Wright v. iMciMz~llan & Wright v. Wright, 249 
N.C. 596. 
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(354) 
D. E. BONEY AN) WIFE V. ATLANTIC COAST LINE RAILROAD CO. 

(Filed 10 April, 1.918.) 

1. Evidence-Nonsuit-Trials. 
I'lwn a motion to nonsuit, the evidence in sul~port of ~)Iainliff's claim 

mnst be accepted as  true and construed in the light most favorable to 
him. 

2. Railroads-*"ires-Nqligence-Prima Facie Chsr. 
I n  a n  action to recovrr damages against a railroatl company for negli- 

gently setling out fire to the darnage of the plaintifl"~ land, evidence tend- 
ing to show that  the fire originated by sparks from defendant's locomo- 
tiue, or that this is the more reasonable probability, makes out a prima 
fame case, requiring that the issue be submitted to the jury. 

3. Samr-fi>videnceTrials-Questions fo r  Jury. 
I n  a n  action to recover against a railroad company for  negligently 

setting out fire to the dnmage of plaintifl"~ land, evidrnce tending to show 
that n heavy freight train passed the place aboi~t  midnight, throwing out 
sparkb, with the wind blowing in the direction of glaintiff's Iand, that  
plaintil'f's gin, etc., mni  discovered, with bales of colton thereat, on fire 
within one-half lo three-quarters of 2m hour thereafter, and theretofore 
it was  as  usnul: that therc was indication Prom tlic character of the 
bnrning that  it  had conlmerlced a t  the railroad, is suficient for  the deter- 
mination of the jury of the issue of defendant's actionable negligence. 
Moot.( o. I?. R., 17:: N.C. 311, cited and distinguished. 

4. Actions-Parties-Fires-Railroads. 
The hnqband, the owner of the homestead in lands, and who had equip- 

ed n gin-house thereon with his own money, and the wife holding the 
title in remainder, may join in an action against a railroad company for 
negligrntlg settinq out fire from its passing loconlotire to the damage of 
the land and injury of the property. 

5. Actions-Misjoinder-Demurrer-Ansxver-Waiver. 
Objection to Inisjoinder of plaintiffs in an action must be taken by 

demurrer, and is waived by a n  answer on general denial. 

APPEAL by defendant from Stacy, J., a t  August Term, 1917, of 
DUPLIN. 

Civil action for "damages to real and personal property situate upon 
lands in the town of Wallace, N. C., claimed to be owncd by D. E. 
Boney, subject to the rights of his wife and coplaintiff, who owned a 
remainder in the land after the homcstead of D. E. Boney, plaintiff 
claiming that  said property was destroyed by defendant by emitting 
sparks from one of its locomotives, and tried before his Honor W. P. 
Stacy, Judge, a t  August Term, 1917, of the Superior Court of Duplin 
County; that  the property destroyed, situate on the lot held, as stated, 
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was a gin-house 2nd machinery therein, a shed undcr whicli were 
(355) the weighing scales and crates for seed cotton and a lot of loose 

cotton belonging to Boney and some of i t  to other persons, the  
evidence tending to slum tha t  the machinery had been bought and 
paid for by husband plaintiff, D. E. Boney. 

A motion for nonsuit for lack of evidence that  the fire originated with 
plaintiff was overruled. On denial of liability, the cause was submitted 
to a jury, who rendered a verdict as follows: 

1. Were the plaintiffs the owners of the property described in the 
complaint and as alleged therein? Answer: "Yes." 

2. Did the defendant negligently set firc to  and burn the property 
of the plaintiffs as alleged in the complaint? Answer: "Yes." 

3. If so, what damage, if any, are plaintiffs entitled to recover tliere- 
for? Answer: "$2,085.47." 

Judgment on the verdict for plaintiffs, and defendant excepted and 
appealed, assigning for error chiefly the denial of their motion to non- 
suit. 

George R. Ward, TI. D. Williams, and A. D. Ward for plaintiffs. 
Stevens (e: Beasley and Rountree & Davis for defendant. 

HOKE, J. It has becn uniformly held with us that,  in considering a 
motion to nonsuit, the evidence in support of plaintiff's claim must be 
accepted as true and construed in the light most favorable t o  him. Edge 
q. R.R., 353 N.C. 212-220; Cotton v. R. R., 149 N.C. 227; Biles v. 
R, R., 139 N.C. 528; Hopkins v. R. R., 131 N.C. 464. And i t  is also 
fullv established tha t  when i t  is shown tha t  the fire which destroyed 
complainant's property originated by sparks from defendant's loco- 
motive, or there is proof offered which makes this the more reasonable 
probability, a prima facie cwsc is made out which rcquires that  the issue 
be suhinittcd to the jury. Szmmons v. Roper Luvzber Co., 174 N.C. 
221; McRainey v. R. R., 168 N.C. 570; Arnan v. Lumber Co., 160 N.C. 
370; (ii~rrie v. R. IZ., 156 N.C. 419; Williams v. R. R., 140 N.C. 623. 

In  McRaine~i v. R.  R., Associate Justice Allen, for the Court, said: 
"In actions against railroad companies to recover damages caused by 
firc. the plaintiff snakes out a 13rirna facie casc which entitles him to 
have an issuc of negligence wbmitted to the jury upon offering evj- 
dence tending to  prove that  the fire which caused him damage origi- 
nated from an engine of the defendant." 

And in Aman v. Lumber Co.. Associate Justice Walker, delivering the - 
opinion, said: "Where the act of negligence is charged to be a defective 
engine, it can make no inaterial difference whether the spark lights 
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within or without the right of way," and quotes with approval 
from Shcrman arid Rcdfield on Negligence as follows: "The de- (356) 
cided weight of authority and of reason is in favor of holding 
that  the origin of the fire being fixed upon the railroad company, i t  is 
presumptively chargeable with ncgligcnce, and must assume the burden 
of proving that  i t  had used all of those precautions for confining sparks 
or cinders (as the case may he) which h a w  already been mentioned 
as  necessary." 

Considering the record in recognition of these accepted principles, 
there are facts in evidence on the part of plaintiffs tending to show 
that  on the night of 7 February 1915, plaintiffs were the owners of a 
lot in the town of Wallace, thc husband, U. E. Boney, having a home- 
stead in the same and his wife owning the remainder; tliat the same 
abutted on tlie right of way of the defendant railroad, wliich was a t  
that  time 65 fcet on each side of the road; that about 65 feet, or 130 
feet froin the center of the track, there was a gin-house on said lot with 
usual machinery therein, the house having bcen built by tlie husband 
plaintiff and the machinery bought and paid for by him; that  near the 
right of way and in part between the gin-house and the railroad right 
of way was a shed under whicli was placed tlic weighing scales and the 
crates for ginncd cotton, etc., and bctween the shed and the railroad 
right of way and extending to it was a lot of cotton in bales on the 
ground west and south of tlie shed and more cotton on tlie north of the 
lot albo extending to the right of way. 

There was also on the south side of said lot a boiler rooin some 65 
fcet from the gin-house and 45 feet from the right of way, with a ditch 
between the boiler house and the gin and also between the boiler house 
and the shed whicli was about the same distance off; that  on the night 
in question about 12 o'clock, a good sized freight train of defendant 
company passed Wallace going south; that  the engine was emitting a 
lot of sparks and cinders, with thc wind blowing from the railroad 
towards the propcrty, and not long after said train had passed, within 
one-half to  threc-quarters of an hour, a fire was discovered burnin? 
the baled cotton, the shed and crates, and burned the gin-house and 
machinery and a lot of cotton, etc. One witness said he had passed by 
the gin going towards the train that  night and which he met a little 
further north, and that he saw nothing unusual a t  the gin-house as he 
p s sed ,  no excitelnent of any kind. There was evidence further to tlie 
effect tliat the cotton lying on or near the sidewalk and nearest to the 
riglit of way was the worse burned. Quite a lot of that  lying to the 
north of the gin-house was saved. R. M. Turner, a witness for the 
plaintiff, tcstified that he lived about a hundred yards from the gin- 
house and when he got there about a quarter to  onc, i t  Iooked like 



380 I N  T H E  SUPREME COURT. 1175 

everything was on fire; tha t  he did not know just where i t  was burning 
whcn he first got there; the cotton next to sidewalk had singed 

(357) and burned black and tha t  on the south side was burning and 
the gin-house was on fire. When he got thcre the fire was burn- 

ing mostly on the front and sout l~ sides. "When I first got there i t  had 
canght on the top of the gin-house." I n  other words, the gin-house had 
just caught when witness first saw i t ;  i t  had not gone far to the gin- 
house; i t  was burning good fashion a t  the scale house; those crates 
were burning; they were under the shed on the south side of the gin- 
house and some of the crates were under thc shed. There was a stiff 
breeze from the northwest and to  the southeast, and i t  was dry weather. 

On the question as to the engine of tha t  train and emitting sparks on 
the night in question, Isaiah Teachy, who saw the train just north of 
Wallace, said i t  was a long freight train and throwed out sparks. J .  0. 
Ward testified that  he lived just back of thc gin-house; was up when 
he heard the train coining; tha t  i t  was making an awful pumping and 
tha t  he looked out from his window and saw the train and there was 
a volume of fire coining out of the smokestack. This was about 12 
o'clock. This witness also testified tha t  when he got to the  fire there 
was not much fire between the cotton gin and the scale house; the cot- 
ton next the street was burning; thc hoops were hot and the sacking 
on cotton had burned down (This sidewalk was on or near the railroad 
right of way).  L. W. Sellars, who passed the train a t  a point near the 
gin: "In passing the train that  night, I saw i t  emitting sparks and 
smoke; i t  was unusual and there was too much light, etc." 

James Powers testified: "That he saw the train that night north of 
Wallace; t h a t  i t  was throwing a lot of sparks and he pulled his hat 
down to  keep them out of his eyes; i t  was throwing some awful sparks." 

Miss Ruby Foy and Mrs. Henderson testified to  the same effect: 
"That the train passed going south about 12 m.; that  they could see 
big sparks flying and falling out." The owner also testified: "That he 
was always careful to lock up his gin or to  see that  i t  was done, and 
therc was no fire to amount to anything whcn lie left tha t  night." 

There were facts in evidence tending to exculpate defendant, but 
from this testimony in support of plaintiff's position, showing that the 
dirertion of the wind was from the train towards the property, the un- 
usual character and extent of the lighted sparks thrown from this en- 
gine as i t  passed through Wallacc; from the time and course and proba- 
blc commencenient of the fire, i t  would seem not only the reason- 
able but well nigh the necessary inference tha t  i t  was caused by sparks 
emitted from the engine, and this being true, his Honor correctly ruled 
that  the issue should be submitted to the jury, and, on the facts as 
aeccpted by them, many well-considered cases with us are in support 



N.C.] SPRING TERM, 1918. 381 

of plaintiff's recovery. Moore v. Lum,ber Co., a t  present term; Bailey 
v. R. R., a t  present tcrm; Simmons v. Lumber Co., supra; Deppe v. 
R.R., 152 N.C. 79; Manufacturing Co. v. R. R., 122 N.C. 881. 

In the casc of Mowe v. IZ.R., 173 N.G. 311, cited and very (358) 
much rclied on by defendants, tliere was no evidence offered 
that  sparks were thrown from the engine or that the same was in any 
way defective and both in the principal and concurring opinions this 
was noted and referred to as one of the principal grounds of decision. 

In  regard to defendant's position as to inisjoinder of parties and 
causcs of action, i t  is very generally held that, when property is wrong- 
fully destroyed by a single fire, of same defendant, all persons having 
an intercst in the same property may, as a rulc, join in a suit for re- 
covery and a life-tenant and rernaindernian may join where both in- 
terests arc injuriously affectcd. McIntire v. Coal Co., 118 Pa. St. 108; 
Ashbey v. R. R., 5 Metcalf 368; 15 Enc. PI. and Pr. 543. 

And even if there was a misjoinder of causes of action as to the per- 
sonal property owned by the husband and the realty owned by him 
and his wife, i t  must be taken advantage of by demurrer and is waivcd 
by an answer in general denial by defendant, as in this instance. 
Teague v. Collins, 134 N.C. 62. 

In  all the cases cited by dcfendant the objection is presented by de- 
murrer formally entered. 

There is no error, and judgment in plaintiff's favor must be affirmed. 
No error. 

Cited: Perry 1;. Manufacturing Co., 176 N.C. 71; Bradley v. Manu- 
facturing Co., 177 N.C. 155; Royal v. Dodd, 177 N.C. 212; Kearney v. 
R.R., 177 N.C. 253; Dickerson v. E.R., 190 N.C. 299; Manufacturing 
Go. v. R.R., 191 N.C. 111. 

R O B E R T  GADSDEN v. GEOR(:II: H. CRAFTS & CO.,  ATLANTIC COAST 
LINE RAILROAD COMPANY, Ann SEAEOARD A I R  LINE 

RAILWAY COMPANY. 

(Filed 10 April, 1918.) 

1. Pleadings-Amendments-Cause of Action. 
Where negligence is alleged in a n  action for damages against a rail- 

road company and its contractor for  injury to plaintiff while engaged in 
building a bridge, that the place provided for the employee to work was 
insecure by reason of a scantling used in the construction of the bridge, 
where plaintiff was a t  work, having been nearly sawed in two, and there- 
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fore weak, it is within the discretion of the trial jiidge to permit a n  
amendment, in conformity with defendants' evidence, that  the wddw;ss  
of the plank was rnnsrd by a knot-hole therein, such amendment not con- 
stituting a nrm canse of action. 

2. Sanlc-himitation of Actions. 
Where suc2h an amendment fo tlir com~~laint  is prol~erly allowed by the 

trial J~idgr ,  in his discretion, it  relates hack l o  the coruir~eilcemeilt of the 
action, and 1)revents the bar of the statute of limitations if t h r  action was 
originally bronghl in time. 

3. Principal and Agent-Negligence-Wability to Third Pcrsons-Rela- 
tive 15ability-Judgil1c~nt Against Agent. 

Roth the principal and aqmt  a re  join'ly and serer:ally liable to a n  em- 
ployee ol the latter for injuries caansed by the latter's neqliqenccl, the lia- 
bility of the former being secondary; autl where the agent ha\ hcen sued 
alone, the principal 1s not required to defend thr  action upon notict,, or 
catherwihe, a& is not bonnd by the jndgment o h t a i n d ;  especially is this 
true when the agent has  e\l~rc.shly in(lcnlnif~cd his pri~icipal against such 
losr. The rel:ltlr7e riqlits of and remedies against joint tort fcasors, dis- 
cn%+d :~ntl alq~lied by Wsl I~I.I{, .T. 

4. Same-Nonsuit as to Principal-Appeal and Error-Reversal-Trials 
-Railroads-Contractors. 

Wherr a railroad company and iis rolltractor arc  surd for damages 
allegcd to have been ncgligentiy cai~sed by the latter to its rml)loyce in  
constructing a bridqe for the fo rn~r r ,  and during the trial the plaintiff 
takes a noilsnit anti apl)eals upon the jntiinatioi~ of the court thal he 
could not recao.ier agninst the railroad company, but prosecutes his ac- 
tion to jarlgrnent ap:~inst the contractor; anti n p n  reversal on appeal to 
the Snpreme C'onrt the trial is proccedcd with against the railroad com- 
pany in the Superior Cow:; Hc7d, the amount of thr  judgment formerly 
rendered against the contractor is not conclusive upon the railroad corn- 
pany a s  to the d:~m:~qes, and an instruction by the court that i t  is consti- 
tntes rclversiblc error. 

(359) CIVIL ACTION, tried before Devin, J., and a jury a t  December 
Term, 1917, of NEW HANOVER. 

The plaintiff sucd the three defendants, Crafts & Co., Atlantic Coast 
Line Railroad Company, and Seaboard Air Line Railroad Company, 
alleging that hc was injured by the negligence of Crafts & Co., by 
whom he was employed as a servant in building a bridge over the 
tracks of the two railroad companies on Fourth Street in the City of 
Wilrnington, the said Crafts k Co. being the servant or employee of 
the railroad cornpanics in building thp bridge. 

Crafts & Co. did not appear or plead, and judgment by default was 
taken against them. The railroad conipanies answered scparately, al- 
leging, among otlicr things, that  Crafts & Co. were not their servants, 
but independent contractors, and that  they were not liable to the plain- 
tiff for their negligence. 
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The casc was before us a t  a former term (173 N.C. 418). It appears 
from the record that, a t  the first trial of tlie case in the Superior Court, 
the presiding judge, a t  the close of the testimony, held, or intimated, 
that  he would hold, that  Crafts & Go. were indcpendent contractors, 
and consequently that the railroad companies were not liable to  glain- 
tiff for their negligence in injuring him. Whcn this was done, plaintiff, 
instead of trying the case out, submitted to  n nonsuit, and judgment 
was accordingly en t c rd  as to the railroad companies, and 
plaii~tiff appealed to this Court. We reversed the judgment of (360) 
nonsuit and ordered a new trial (1'73 N.C. -21 8) .  

When the plaintiff submitted to a nonsuit in the court below a t  De- 
cember Term, 1916, tlie trial proceeded against Crafts & Co. for the 
assessment of damagcs undcr the judgment hy default and inquiry 
against them, for want of appearance or andwer, which had been en- 
tered a t  October Term, 1915, and the jury assessed tlie damages against 
Crafts & Co. a t  $1,250, for which judgment was entered against them. 
The railroad companies took no part in the trial of the case, as to thc 
assessment of damagcs against Crafts & Co., after the judgment of 
nonsuit against tlic plaintiffs was entered, but examined and cross- 
examined witnesses so long as they remained in the case, and before 
the court had decided that they wcrp not liable to tlie plaintiff. 

When the opinion of this Court was remitted to the court helow, a 
trial as to the railroad companies was had, and resultcd in a verdict for 
the plaintiff', assessing his damages a t  $1,350. At the trial the plaintiff 
offered in evidence the record of the judgment against Crafts & Co. for 
$1,250. The court admitted it and held that  i t  was conciusivc on the 
defendants as to the amount of damages. Defendants (railroad compa- 
nies) excepted. The court charged upon the third issue, relating to  
damagcs, as follows: 'LNo~r ,  on the former trial, that  portion of this 
case, the amount of damages, or the amount of money sufficient to com- 
pensate the plaintiff for the injury sustained upon this occasion, having 
been ascertained and fixed by a verdict and judgment, the court 
charges you that  would he binding. So the amount arrived a t  there, to 
wit, $1,250, has been determined, so far as this casc is concerned, and 
that  amount stands as an equivalent for tlie injury which he sustained 
upon this occasion and under circurnstances which he makes the hasis 
of his action. So that  amount has been now found to be $1,250, in 
moncy, which is to compensate him onre and for all for the injury oc- 
casioned to  him undcr the circurnstances of this case, and if you havc 
answered the first issue 'Yes,' and the second issue 'No,' your answer 
to  tlie third issue would be $1,250." Defendants (railroad companies) 
excepted. There were other exceptions, which are noticed in the opinion 
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of the Court. Judgment was entered upon the verdict, and defendants 
(railroad companies) appealed. 

E. K. Bryan and A .  G. Ricaud for plaintiff. 
John D. Bellamy & Son for defendant Seaboard Air Line Railway 

Go. 
Rountree & Davis for defendant Atlantic Coast Line Railroad Co. 

WALKER, J. ,  after stating the case: The plaintiff alleged that his in- 
jury was caused by a defect in one of the scantlings used in con- 

1361) structing the brldge, it having been sawed nearly in two, so as 
to  weaken it  and diminish its support of the trough in which he 

was mixing material and the platform upon which he stood to perform 
his work. The defendants' evidence tended to show that the weakness 
of the scantling was caused by a knot in it. Thereupon plaintiff re- 
quested that lic be allowed to amend his complaint by alleging thi.3 
fact as an additional act of negligence. The Court permitted the com- 
plaint t o  be amended, as indicated, and, we think, properly so. The 
cause of action was the negligence in having a weak plank which was 
insufficient to support the heavy material placed upon it. The amend- 
ment was not the statement of a new cause of action, so as to be 
bared by the statute of limitations, which the defendants proposed to 
plead. but merely a more accurate statement of that  originally pleaded. 

We said in Simpson v .  Lumber Co., 133 N.C. 95: "It can make no 
difference with respect to the plaintiff's right to  recover whether the 
burning was caused by a defective engine or by setting on fire com- 
bustible material carelessly left by the defendant on the right of way. 
Amendments which only amplify or enlarge the statement in the orig- 
inal complaint are not dcemed to introduce a new cause of action, and 
the original statemcnt of the cause of action may be narrowed, en- 
larged, or fortified, in varying forms, to meet the different aspects in 
which the pleader may anticipate its disclosure by the evidence. 1 Enc. 
PI. and Pr., 557-562. I n  suits founded on negligence, allegations of fact 
tending to establish the same general acts of negligence xnny properly 
be added by amendment. 1 Enc. P1. and Pr., 563; R. R. v. Kitchin, 83 
Ga. 83. An amendment can be allowed under our law when i t  does not 
substantially change the claim or defense (Code, sec. 273), and the 
statemcnt of the additional grounds of negligence is not a new cause of 
action or a substantial change of the plaintiff's claim," citing numerous 
cases, and among them Smith  v. Bogenschultx, 19 S.W. (Ky.),  667, 
where i t  was held that a complaint which alleged that  a certain injury 
caused by the overflow of molten iron from a ladle in which it was 
being carried was due to the jostling of the carriers in a narrow pass- 
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way, could be amended so as to allege that the overflow was due to a 
defect in thc ladle, without introducing any diffcrent cause of action. 
See, also, Steeley v. Lumber Co., 165 N.C. 27; Deligny v. Furniture 
Co., 170 N.C. 189; Johnson v. Telegraph Go., 171 N.C. 130. Such an 
amendment relates back to the commencement of the action. Lefler v. 
Lane, 170 N.C. 181, and, therefore prevents the bar of the statute, if 
the action was originally brought in time. This exception is overruled. 

The real question involved is whether the railroad companies are 
conclusively bound as to damages by the judgment against Crafts & 
Co. We are of the opinion that they are not. "Absolute identity 
of interest is essential to privity. The fact that two parties as (362) 
litigants in two different suits happen to be interested in prov- 
ing or disproving the same facts creates no privity between them." 24 
A. Rs E. Enc. of Law (2 E>d.), 747. 

in the relation of principal and agent or master and servant has, by 
some authorities, been supported on the ground that privity exists 
between persons standing in these relations. But other authorities deny 
the existence of such privity, and hold that in such cases the technical 
rule is, upon grounds of public policy, expanded so as to embrace with- 
in the cstoppel of a judgment persons who are not, strictly speaking, 
either parties or privies." Ibid., 752. 

In  all the cases cited by the learned counsel of the plaintiff, the first 
judgment was taken against a party who was either expressly or im- 
pliedly entitled to be indemnified by the party against whom the 
second suit is brought, and who had notice of the first suit and a fair 
opportunity to defend the same with the right of appeal. This was so 
in Lovejoy v. Murray, 3 Wall 1, at  p. 19, upon which he mainly relies, 
and very much so, because there the plaintiff had paid a judgment for 
damages recovered for his committing a trespass which the defendants 
had expressly directed him LO commit, and had indemnified him against 
any loss resulting from i t ;  and, further, the sheriff, who had committed 
the trespass, and was indemnified against loss, with a just appreciation 
of their relations in the transaction, called upon Lovejoy and olhers, 
defendants below, when he was sued for the trespass, to come in and 
defend the action in his behalf, and they did so. It was held that the 
effect of giving the bond was to make Lovejoy and his codefendants 
principals in the trespass, and that so far as the action of the sheriff 
after that was a wrong i t  was directed by them and was for their bene- 
fit, and they were defending their own acts, although the suit was in 
the sheriff's name. 

For this position, Justice Miller, who wrote the opinion for the Court, 
quoted from 1 Greenleaf on Evidence, sec. 522-523: "Justice requires 



336 IN T H E  SUPREME COURT. 1175 

tha t  every cause be once fairly and impartially tried; but the public 
tranquility demands that,  having been once so tried; all litigation of 
that  question and between the same parties should be closed forever. 
I t  is aso a most obvious principle of justice that  no man ought to  be 
bound by proceedings to which he is a stranger; but the converse of 
this rule is equally true, that  by a proceeding to which he was not s: 
stranger, he may well be bound. Under the term 'parties,' in this con- 
nection, the law includes all who are directly interested in the subject- 
matter, and had a right to make defense or to control the proceedings, 

and to appeal from the judgment. This right involves, also, the  
(363) right to adduce testimony, and to cross-examine the witnesses 

adduced on the other side. Persons not having these rights are 
strangers to the cause. But  to give full effect to the principle by which 
parties are held bound by a judgment, all persons who are represented 
by the parties and claim under them, or in privity with them, are 
equally concluded by the same proceedings." 

This is the underlying principle of all the cases upon which the plain- 
tiff bases his contention that the ruling of the judge was correct. But 
i t  does apply to a case of this kind, for here the railroad companies 
would not be liable to Crafts & Co., if they had paid the judgment 
against them. They were not directed by the railroad companies to 
commit the tort, but, on the contrary, Crafts & Co, expressly indemni- 
fied them against loss caused by their negligence in performing the 
work under the contract, and besides, if there had been no such express 
indemnity, Crafts & Co. would be liable over to the railroad companies 
for such loss. They are also liable for injury to the property. 

"There can be no doubt as to the proposition tha t  a servant is liable 
t o  his master for any damage occasioned by the servant's negligence 
or misconduct, for which the master is liable to another. As between 
the master and a stranger, the servant represents the master, and the 
master is answerable for the servant's acts under the doctrine of re-  
s p o n d e d  superior.  But this maxim does not apply as between master 
and servant, whose liability is based upon his contract. FIe is bound to  
indemnify the master for damages resulting from his failure to perform 
the duty which he owes to the master in every case. Even in those jur- 
isdictions where the courts still adhere to the doctrine that a servant is 
not responsible to third persons for mere nonfeasance, the courts do not 
hold tha t  the servant mould not be liable to his master therefor. Every 
servant is bound to take due care of his master's property entrusted to 
him. If guilty of gross negligence, whereby i t  is injured, he is liable to 
an  action. So, too, if guilty of fraud or misfeasance, whereby damage 
has accrued to his master. Although i t  is a general rule that  a pilot is 
not an insurer, he is bound to use due diligence and reasonable care and 
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skill, and is liable to his employer for the damages which the latter's 
vessel sustains, or which he is compelled to  pay on account of injuries 
t o  another's vessel in consequence of the failure to exercise such care 
and skill." 7 Labatt  on Master and Servant (2 Ed.), 8011, 8012, 8013. 

It was Ixld in Grand Trunk R. R. Co. v. Latham, 63 Me. 177, that 
"a scrvant is liablc to  his master for what the master has had to pay 
on account of thc servant's negligcnce." To  the same effect are the fol- 
lowing cases: Mobile, etc., R. R.  Co. v. Clnntorc, 59 Ala. 392; Costa v. 
Yochim, 104 La. 170; Gilson v. Collins, 66 Ill. 136, citing Story on 
Agency, scc. 217 (c) ; Dewz v. Angus, Uec., 378 (Fed. Cases, No. 
3703), and Purvinnce v. Angus, I Ih11 (U.S.) 180, 184, wherc, (364) 
speaking of the agency of the master of a vcssel, it is said: "It 
is insistcd upon that a niastcr of a ship is one who, for his knowledge in 
navigation, fidelity and discretion, hath the government of the ship 
committed to his care and management; that  he must give an account 
for the whole charge, and, upon failure, render satisfaction. And, there- 
fore, if misfortunes happen, if they are cither through thc negligence, 
willfulness, or ignorance of himself or mariners, he must be responsible; 
and his owners may sue him for reparation of damages jointly or 
separately, both according to the connnon law and marine law. . . . 
And i t  must appear very strange to any undcrstanding that the owners 
of a vessel should be answerable in damages for the misconduct of the 
rnastcr, merely because they appointed him master, and that  the mas- 
ter, the actual malefcasor, should not be accountable over to them- 
that  the innocent should suffer, and the guilty person go scot free." 

And because of this liability of the scrvant t o  the master, and his 
primary liability to the pcrson injured, Labatt  again says, Vol. 7, p. 
8014: "A scrvant who rcquests his master to  defend a suit for injuries 
occasioned by the former's misconduct has been held liablc for the costs 
and counsel fees therein, as well as for the amount recovered as dam- 
ages. And i t  has been declared that a judgment against the master in 
favor of a third pcrson, for damages caused by a servant's negligence, 
is correctly taken as the basis for the judgment in the case against the 
servant, unless error is shown." 

The same view of liability of the scrvant to  the master, and of the 
primary liability of the scrvant and the secondary liability of the mas- 
ter, was adopted by this Court in Smith v. R. R., 151 N.C. 479, where 
i t  was held that a release to  the servant would inure t o  the master and 
completely exonerate him, as the servant was responsible to  him in 
damages for the tort, if the mastcr is injured or is subjected to  loss. 

The doctrine is made clear in 24 A. & E. Enc. of Law (2 Ed.) ,  wherc 
i t  is said, a t  pp. 740-741: "Where a pcrson is responsible over to an- 
other, either by operation of law or by express contract for whatever 
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may be justly recovered in a suit against each other, and he is duly 
notified of the pendency of the suit and requested t o  takc upon himself 
the defense of it, and is given an opportunity to  do so, the judgment 
therein, if obtained without fraud or collision, will be conclusive in a 
subsequent suit against him for the indemnity, whether he appeared in 
the former suit or not. I n  such case the person responsible over is no 
longer regarded as a stranger, because he has the right to  appear and 
defend the action, and has the same means of controverting the claim 
as if he wcre tlie real and nominal party upon the record, and it  

would be unreasonable to permit him to  contest the justice of 
(365) thc claim in the suit against himself, after having neglected or 

failed to  show its injustice, in the suit against the person he 
was bound to indemnify. But to make this doctrine applicable, the per- 
son first sued must have a right of action over against another for in- 
demnity in case of loss. Thcrefore, if tlie indcmnitor be sued first by 
one who has a right of action against both the indemnitor and the in- 
demnitee, thc judgment in such action will not conclude the indemnitec 
in a subsequcnt action against hiin by the same plaintiff." 

Speaking of the relation of principal and agent, or master and serv- 
ant, and with spccial reference to the question we are now discussing, 
the Court said, by Justice Hydrick, in Roockhardt v. R. R., 84 S.C. 
390; 27 L.R.A. (U.S.), a t  p. 436: "While both are liable, and while 
they may be sued jointly or severally, still there is no such privity be- 
tween them as makes their interests in actions arising out of the torts 
of tlie agcnt identical. Jn the first place, the agent is primarily liable 
for its own torts, and it  is liable over to the principal. 'Thc fact that 
two parties, as litigants in two different suits, happen to be interested 
in proving or disproving the same facts, creates no privity between 
them.' 21 A. & E. Enc. of Law (2 Ed.) ,  747. A judgnicnt on tlie merits 
in favor of the agent is a bar to an action against the principal for the 
same cause, because the principal's liability is predicated upon that of 
the agcnt. But  a judgment against the agcnt is not conclusive in an 
action against thc principal. A judgment against tlie principal would 
not conclude the agent, unless the agent had been vouched or given 
notice and an opportunity to defend," citing numerous authorities. 

The doctrine as to  the legal effect of a judgment as t o  one who iq 
not a party to it, but is liable over to the defendant by reason of the re- 
lation between thcm, if he had notice of the suit in which the judgment 
was rcndercd, is discusscd in Jones V. Balsley, 154 N.C. 61, and also in 
Gregg v. City of Wilmingtcn, 155 N.C. 18, which was an action for a 
tort, where it  is said: "The principal and moving cause resulting in the 
injury sustaincd was the act of the first wrongdoer, and the other has 
been held liable to  third persons for failing to discover or correct the 
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defect caused by the positive act of the principal," citing Union Stock 
Yards v. 12. I-., 196 U.S. 217. See, also, Brown v. Louisburg, 126 N.C. 
701; Raleigh v. R. R., 129 N.C. 265. The cases of Chicago v. Robbins, 
67 U.S. (2 Black), 418, and Robbins v. Chicago, 71 U.S. (4 Wallace), 
657, and Washington Gas Co. v. District of Columbia, 161 U.S. 316, 
are of the same nature. 

But in this case, as we have sccn, the railroad companies are not un- 
der any duty to indemnify Crafts & Co., but the latter, both expressly 
and irnpliedly, are under an obligation to protect and save harmless the 
railroad companjes, though they niay both be liable to the plain- 
tiff, and could be sued jointly or severally for the tort. The rule (366) 
in this respect, as stated in the cases being as iollows: 

1. That persons engaged in committing the same trespass are joint 
and several trespassers, and not joint trespassers exclusively. Like per- 
sons liablc on a joint and several contract, they may be all sued in one 
action; or one may he sued alonc, and cannot plcad the nonjoinder of 
the others, in abatement; and so far is the doctrine of several liability 
carried that the defendants, where more than one are sued in the same 
action, may sever in their pleas, and the jury may find sevcral ver- 
dicts, and on several verdicts of guilty may assess different sums as 
darnagcs. 

2. That no niatter how n ~ a n y  judgments may be obtained for the 
same trespass, or what the varying amounts of those judgments, the 
acceptance of salisfaction of any one of them by the plaintiff is a 
satisfaction of all thc others, except the costs, and is a bar to any other 
action for the same cause. Lovejoy v. Murray, 70 U.S. (3 Wall.), 1 and 
19; Howard v. Plumbing Co., 154 N.C. 224; Gregg v. City of Wilming- 
ton, supra. 

This is so, because as to a third pcrson the tort is joint or several, 
and he may sue ,211 or any one or more of them, but can have only one 
satisfaction. As betwecn the tort fcasors, whilc there is no contribution, 
thc ultimate liability will be upon him who committed the wrong orig- 
inally, if the othcr is madc to pay for i t  by the injured party, but n, 

judgment against the wrongdoers so liable to the plaintiff and ulti- 
mately to the other tort feasor, will not be conclusivc against the latter, 
,as he is under no legal obligation to defcnd the suit against the party, 
who has also wronged him, as he is under no obligation to indemnify 
him. 

A case which seems to be precisely applicable is Schaefer v. City of 
Fond du Lac, 99 Wisconsin 333-334, where i t  was held as follows: "The 
doctrine that where a person against whom suit is brought to recover 
damages is entitled to indemnity from another in case of being com- 
pelled to pay such damages, such other is bound by the judgment 
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against such person if he be notified of the pendency of the suit and 
has an opportunity to defend against the same, does not apply to  the 
facts of this case. The judgment against the indcmnitee in such a case 
is binding on the indernnitor, hut if the latter be first sued the judgment 
in a subscquent suit by thc same plaintiff against the indcmnitee will 
not effect the plaintiff as to any question litigated in such first suit." 

Remembering that  Crafts & Co. arc the indemnitors, as bctween 
them and these defendants, the analogy bctween the two cases is per- 
fect, for the principle of that case, when applied to  the case a t  bar, 
produces this legal result, that  a judgment for a third person (here the 

plaintiff) against the indemnitor (Crafts & Co.) will not affect 
(367) the parties to a second suit by the same plaintiff against the 

indemnitee (railroad companies). 
I n  Schaefer v. Fond du Lac, supra, the Court, after referring to  the 

doctrine as we have stated it, and commenting on Robbins v. Chicago 
(4 Wall.), 657, and other cases of the same class, thus sums up the mat- 
ter:  "It is clear that  to make the doctrine under discussion apply, the 
person first sued must lisve a right of action over against another for 
indemnity in case of loss. The conclusive character of the first judg- 
ment is only where the person first sued himself becomes the plaintiff 
against the indernnitor, to  recover over for the loss sustained by being 
compelled to pay in the first case. Here we are asked to apply it, not 
in favor of the indemnitee who has paid the loss against the indemnitor, 
but against the indemnitee. No precedent for that, we may safely ven- 
ture to say, can be found in the books. Certainly none was cited by 
the counsel." 

I n  this record it  appears that  the plaintiff after the railroad compa- 
nies had been dismissed from the  case by the nonsuit, proceeded to 
have executed the inquiry as to damages, sftcr taking a default judg- 
ment against Crafts C!Z Co. When the inquiry was being executed and 
the judgment was entered, the dcfendants were not parties. It is true 
they examined witnesses up to the time of their departure from the 
court, a t  the invitation of the plaintiff, who submitted to the nonsuit, 
but they had been defendants charged with negligence and threatened 
by the plaintiff with a verdict for damages bemuse of their separate 
liability as tort feasors, and they could do nothing else, in their own 
defense, but examine witnesses, until the court had determined upon 
their liability. After this was done, they ceased to be parties and par- 
ticipated no longer in the trial of the case, and were not prcsent when 
the judgment was entered, and could not appeal therefrom, as they 
were not appearing for Crafts & Co., but solely for themselves; had 
not been requested by them to assume the defense of the suit against 
them, and were not depending upon any ground which imposed upon 
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them the duty of defending Crafts & Co., but were defending for a 
very diffcrent and contrary reason. Crafts & Co. had not only failed to  
ask for their assistance, but had no right to  do so, and themselves de- 
faulted and abandoned the case entirely to the control of the plaintiff. 
Under such circumstances and as they were not liable to indemnify 
Crafts & Co., and had obtained a judgment in their favor, how could 
they appeal from the judgrnent for damages? 

The case of Lovejoy v. Murray, supra, decided that  they must be 
called in to defend, or notificd of the suit, arid have a fair opportunity 
to examine and cross-examine witnesses, with the right of appeal. They 
could not be vouched to defend, unless under a duty to do so by reason 
of being indemnitors to Crafts & Co., which they are not. The 
case stands just as if they had been sued separately as tort (365) 
feasors, and the rule applies that "thcrc can be no contribution 
between joint trespassors," and one is not bound by a judgment against 
tho other, where that  simple relation cxists. It would be quite diffcrent 
if tlie judgment had been first taken against the railroad companies 
and they had notified Crafts & Co. to come in and defend for them, 
the former being liable for their indemnity in case of a loss. The judg- 
nicnt then would have been binding on Crafts & Co. by reason of this 
fact, hut as Crafts & Co. were liable for the indclnnity of the railroad 
companies, and the latter, therefore, not liable for the indemnity of 
Crafts & Go., thc judgmenl against the latter cannot affcct the de- 
fendants. 

The court erred in its charge as to the legal effect of tlie judgment. 
There is no error in other respects. 

New trial as to damages only. 
New trial. 

Cited: Armfield Company v. Saleeby, 178 N.C. 302; Goins v. Sar- 
gent, 196 N.C. 481; Leary v. Lnnd Rank, 215 N.C. 506; Pinnix v. Grif- 
fin, 221 N.C. 352; Webb v. Eggleston, 228 N.C. 580, 582; Hayes v. Wil- 
mington, 243 N.C. 593. 
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(Filed 10 April, 1915.) 

I. Appeal and Error-Superior Courts-Judgments-Motions-Proce- 
dure. 

Whcre thr  Supreme Conrt has reversed a judqnrnt of the Superior 
Court, refusing to set aside a former judg~nent of the latter court upon 
the qround that the court was without jurisdiction to set aside a judg- 
ment theretofore rendered, apparently by consent of a party when sucli 
consent had not in fact been given, a subsequent hearing of this motion, 
in accordmce with the course and practice of the court, is a compliance 
with the decision of the Supreme Court, and a denial of the motion does 
not deprile the movant of tile bcnrtit of the decision, or ignore the fact 
that  the prior Superior Court judgment had been reversed on appeal. 

2. Appeal and Error-Judisnents-Motion9-Evidence-filldings-Du- 
ress. 

The findings of the Superior Court upon the rvidence on motion to set 
nqide a jatlgrnent a r e  conclu\ivr on appeal; and where a ruovanl has a p  
pc~:irrci in conrt with h r r  attorney and upon aliidavil withdraws her mo- 
tion to set aside the judgment and requests that it be enforced as  ren- 
dered, whivh is iwxrdingly granted, without exception or nppcal: n ~ d  
thereafier she again moves to set aside the Judgment upon th r  ground 
of rh~ress or coercitru, Ihe drnial of the motion 1137 the trial j u d g ~ ,  upon 
findinqs that s l ~ e  had been fairly and impartially trealed, withont duress 
or coercion, will not he disturbed on tlplwal. 

CLVIL ac.rio~, heard by Adams, J., a t  September Term, 1917, of FOR- 
SYTH. 

This is a motion to set aside a judgment rendered a t  August Term, 
1913, in the above entitled cause. 

(369) Thc following arc the facts as found and recited by Judge 
Adams in the judgment rendered by him: 

"This cause was instituted in Surry County, and Judge Lyon ren- 
dered a judgment herein the county of Forsyth a t  the Decembcr Term, 
1911, purporting to  be by consent of the parties. At the Octobcr Term, 
1913, C. V. $3. Royden entered a motion on notice to set aside this 
judgment on the ground that  i t  was madc without her knowledge and 
without the consent of either herself or her counsel. This motion was 
heard a t  the February Term, 1914, of the Superior Court of Forsyth 
County, and his Honor, ,Judge Devin, declined to consider the affidavit 
and motion on the ground tha t  he was without power to  disturb the 
judgment rendered by Judge Lyon. An appeal was taken to the Su- 
preme Court, and after the opinion of thc Supreme Court was rendered 
in the cause (167 N.C. 320), the motion again came on to be heard be- 
fore Judge Cline in Surry County a t  August Term, 1915. A t  the hear- 
ing C. V. S. Boyden signed a paper-writing and acknowledged the 
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Cox v. BOYDEN. 

execution of the same before J. A. Jackson, Clerk of the Superior Court 
of Surry County, which is filed in the cause, to wliich reference is made, 
and a t  the same time Judge Cline rendered a judgment in the cause in 
Surry County, to which also reference is made. No appeal was taken 
by C. V. S. Boyden or any other party from the judgment of Judge 
Cline. 

"C. V .  S. Boydcn now comes in her own proper person and as ad- 
ministratrix of N. A. Boyden and files an affidavit and petition sub- 
scribed and verified by her before Ernest Transou, deputy clerk Su- 
perior Court of Forsyth County, 17 September 1917, which is filed in 
the cause, praying this court, sitting in Forsyth County, to set aside 
the judgment rendered by Judge Cline. C. V .  S. Boyden appears in 
court in pcrson and by her attorneys, Bcnbow, Hall (k Benbow, in her 
personal capacity and in her capacity as administratrix of N. A. Boy- 
den, and requests the court to hear tliis motion in Forsytli County. 
and produces a written paper signed by hcr consenting that the cause 
be heard in Forsyth County a t  the May Term, 1917, of the Supcrior 
Court, instead of being heard in Surry County. Thc hearing having 
been continucd by consent, C. V. S. Boydcn now requests the court, 
in person and through her attorneys, to hcar the motion in Forsyth 
County, and expressly states that in her personal capacity and in her 
representative capacity she consents that the motion be heard here. 
As stated, C. V. S. Boyden did not appeal from the order of Judge 
Cline, but filed certain affidavits beforc Judge Stacy a t  the October 
Term, 1916, Superior Court of Surry County, and i t  seems that the 
motion was continucd from time to time in Surry, and now comes on 
for hearing in Forsyth County by consent of all parties." 

The following judgment was entered by Judge Cline a t  August (370) 
Term, 1913: 

"This cause coming on to be heard beforc his Honor, E. R. Cline, 
judge prcsiding, and bcing heard by him, and the defendant, C. V. S. 
Boyden, bcing present in open court in her proper pcrson and being 
also represented by counsel, W. L. Reece, and thereupon the said C. V. 
S. Boydcn having assigned and acknowledged a paper-writing, which 
said paper-writing is made a part of the record in this cause, whereby 
the said C. V. Boyden, individually and as said administratrix, with- 
drew her motion to set aside the judgment rendered in tliis cause by his 
Honor, C.  Ci. Lyon, judge prcsiding a t  December Term, 1911, of the 
Superior Court of Forsyth County, and whereby she further agrecs 
and consents that  said judgment should be declared valid by this court 
a t  this term, and that all other judgments heretofore signed subsequent 
to said judgment of December, 1911, shall also be declared valid judg- 
ments and binding upon all the parties to this action: Now, therefore, it 
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is ordered and adjudged that the judgment signed by C. C. Lgon, judge 
presiding, a t  the Deceriibcr Term, 1911, of Forsytli Superior Court, is 
a valid judgment and binding upon all the parties hereto, and tliat the 
judgment signed by his Honor, C. M. Cboke, judge presiding, a t  For- 
syth Superior Court, and that all judgments and orders made in this 
cause since the judgment a t  December, 191 1, are hereby declared valid 
and binding on all the parties in this cause. And i t  is further ordercd 
tha t  all sales of land heretofore made by cornrnissioners in this cause 
arc hereby ratified and confirmed in a11 respects." 

The Court then further adjudged that  E. L. Gaither, Esq., the com- 
missioner, collect the purchase money for the lands theretofore sold by 
him from S. E. Marshall, the purchaser, and distribute the procccds as 
therein directed. 

It is furthcr statcd tliat C. V. S. Boyden bases her motion to  set 
asidc the  judgment upon her denial tliat she had ever signed any paper- 
writing, for plaintiff or others, in which she withdrew objection to  the 
judgment rendcwxl by Judge Lyon and tlie orders and judgments sub- 
sequent thereto, or that  she had waived all objection to the paper she 
signcd a t  August Term, 1913 (Exhibit A ) ,  which she alleges was ob- 
tained by intimidation, coercion, and duress, and which was a waiver 
only of her right to object to the judgmevts, because they were ren- 
dered, and t o  the orders, because they werc made, in Surry County, all 
other objections bcing reserved by her. The following is a copy of the 
paper so signed by C. V. S. Boyden: 

"While this case was being heard before his Honor, E. R. Cline, judge 
presiding a t  the August Term, 1915, of Surry Superior Court, upon a 
motion to set asidc the judgment heretofore rendcrcd by his Honor, 

C. C". Lyon, Judge, and in obedimcc to the order and direction 
(371) of the opinion of the Supreme Court rcndercd in this causc, as 

rcportcd in 167 N.C., a t  page 320, when the Court had intimated 
and stated tha t  i t  would not set aside the judgment of Judge Lyon 
rendcrcd and signed in Forsyth County and any other orders, judg- 
ments and decrees thcrcon, consider the findings and report of the 
referee, and if the court decided to  confirm the report of the referee 
would direct a sale of all the real estate according to  the recommen- 
dations of tlie referee, the defendant C. V. S. Boyden being present in 
court in her o m  person and as administratrix of N. A. Boyden, de- 
ceased, hereby states in open court, and by her signature hereto directs 
the record to hc cntcrcd and made, tha t  she hot11 individually and 
officially withdraws all and every further objection to tlie judgrnent 
of Judge Lyon of 8 December 1911, and the other orders and judg- 
ments subsequent thereto made in this causc, and hereby assents to 
illern as fully in all respccts as though they had been made and signed 
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in Surry County during the sitting of the court, and further consents 
and hereby agrees in open court that  his Honor, Judge Cline, may sign 
a confirmatory order and judgment approving, affirming, sustaining 
and validating in all respects all and cvcrything done or directed to be 
done in the judgments and orders heretofore made as aforesaid, rc- 
gardless of the date and place a t  which they mere made and signed. 

This statement is duly executed by the said C. V. S. Boyden, as wit- 
ness her signature hercto and acknowledged before the clerk of this 
court. C. V. S. BOYDEN. 

I, J .  A. Jackson, clerk of the Superior Court of Surry County, do 
hereby certify that C. V. S. Boyden personally appeared before me this 
day and acknowledged the due execution of the foregoing instrument 
for the purposcs therein cxprcsscd. Let the instrument, with this cer- 
tificate, be registered. 

Witness my hand and official seal, this 2d Scptember 1925. 
J. A. JACKSOX. 

Judge Adams rendered judgment upon the facts above stated, as fol- 
lows: "Upon consideration of the record and the affidavits filed on the 
hearing before me, I find that  C. V. S. Royden signed the paper-writing 
referred to without intimidation or coercion or duress, and that she 
signed the same frecly and voluntarily. It is, therefore, ordered and 
adjudged that  the motion of C. V. S. Royden to set aside the judgment 
rendered by Judge Cline in the Superior Court of Surry County be and 
the same is hcreby denied, and that  plaintiffs recover of C. V. S. Boy- 
den their cost of this action to be taxed by the clerk." 

C. V. S. Boyden excepted to this judgment and appealed. 

Manning R Kitchin and 1,indsay Petterson for plaintiffs. (372) 
R. W .  W i m t o n  for defendant. 

W A I ~ E R ,  J., after stating the case: The defendant excepts to the 
judgment upon the grounds that she was deprived of the benefit of our 
decision in this case a t  a former term (167 N.C. 320), and that  the 
prcsiding judge did not consider the fact that  the judgment of August 
Term, 1913, reversed that decision. We do not perceive how either 
objection is possibly tenable or has any merits. Judge Adams gave her 
the full benefit of our former decision, by which she was only entitled 
to  have it  ascertained by the Superior Court whether she had in fact 
assented to the judgment rendered by Judge Lyon. It was alleged that 
she had waived the objection to Judge Lyon's judgment, which ob- 
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jection was tha t  she had not consented thereto. Judge Cline invest,i- 
gated this matter after our opinion had been certified down, and found 
tha t  she had waived all objection to the judgment by withdrawing her 
motion to  set i t  aside and agreeing expressly tha t  Judge Lyon's judg- 
ment rendered in December, 1911, should be declared valid and bind- 
ing upon her and all other parties, and also the other judgments signed 
subsequent thereto. Tha t  this was done when she was personally present 
in court and represented by counsel by a paper-writing signed and 
acknowledged by her, and i t  was thereupon declarcd and decreed by 
the court without any objection, but with her consent, tha t  the judg- 
ment signcd by Judge Lyon, as M ell as tha t  afterwards signed by Judge 
Cooke, and all subsequent judgments rendered and all orders made in 
this cause should be likewise binding on all the parties. From this 
judgment no exceptions were taken or appeal entered. 

After this was done, C. V. S. Hoyden, at  October Term, 1916, made 
this motion before Judge Stacy to  set aside the judgment of Judge 
Cline upon the ground that  she did not assent thereto, and that  the 
payer-writing purporting to  give her consent t o  i t  was obtained by 
coercion, intimidation and duress. Upon a full and exceedingly fair 
hearing, Judge Adams has decided this motion against her, after con- 
sidering all the facts, and we concur with him tha t  both the judgment 
of Judge Lyon and tha t  of Judge Cline are valid. Tha t  she waived all 
objection to thc Lyon judg~ncnt, and that there was no duress or undue 
influence brought to hear upon her in order to secure her consent to 
the Cline judgment, but  the same was freely and voluntarily given 
without any fear or compulsion. An option or choice between taro fair 
alternative proposals may have bccn mistaken for coercion, but we do 
not so regard it. There was no advantage taken of her, but she was 
left to exercise her judgment and discretion without any dictation, but 

her own free will and pleasure. She has been treated with perfect 
(373) fairness and consideration and must abide the result, as she had 

no ground for relief in law or equity. 
As the judge has found the facts, we arc bound by his findings, a s  

we have often held, thcre bcing evidence which supports them. Mat-  
thews v. Fry, 143 N.C. 384; Harris v. Smith, 144 N.C. 439; Williamson 
v. Bitting, 159 N.C. 321; Drainage Dis'trict v. Parks, 170 N.C. 435; 
I n  re Inheritance Tax, 172 N.C. 170. The question is essentially one 
of fact, and therefore has been substantially closed by the judge's 
findings. Meadoups v. Wharton, 147 N.C. 180; Perry v. Perry, ibid., 
367. All of the objections must be overruled. 

Affirmed. 

Cited: Lumber Company v. Finance Company, 204 N.C. 287. 



N.C.] SPRING TERM, 1918. 397 

It. P. TAYLOR AND WIFI<:, B1I:TTIE R. TAYLOR, ET AL. V. 

J. F. MEADOWS ET AL. 

1. Boundario-Corners-Par01 Evidence-Trials-Questions for Jury. 
Where in an action to recover lands the controversy clel~ends upon the 

location of the beqinninq comer given in a deed as  "at a planted stone on" 
n designatid street "about six feet southeast of a large red oak," with con- 
flicting evidence a s  to its location with rrference to that of the red oak, 
plaintiff contending and oflering evidence that it  was eleven fcr t  from the 
qtreel anti defmdant that it was on the strrct,  the eucl~ision of defendant's 
evidrl~ce lendinq to show his usr and occupation of the locus In quo, build- 
ing, fericinq-, and cutting trees thereon, in plaintiff's view without objec- 
tion, that plaintiK1s contention would m u  the disputed line through build- 
ings, etc., is reversible error. 

2. Same-Questions of Law. 
W b ~ r e  parol evidence as  to the location of a certain controlling corner 

qiven in a deed does not contradicl the written inslrurnent, and i ts  admis- 
sion is otherwjse competent, the question as  to what is the corntxr is one of 
la\\ and a s  to where it  is located is one of fact for the determination of 
< h e  jury under conflicting evidence and proper instructions in an action 
to rerover the land. 

CIVIL ACTION, tried bcfore Connor, J., a t  November Tcrm, 1917, of 
GRANVILLE. 

The plaintiffs sued for the recovery of a parcel of land in the city of 
Oxford 30 feet wide by 161 1-3 feet long, as  shown on the map used a t  
the trial in the court below, and in this Court a t  the hearing of the 
case. 

It appears from the record that  there was a sharp dispute between 
the parties as to  the beginning corner of the larger lot, of which the 
locus in quo is alleged hy the defendant t o  be part. The deed 
under which the defendants claim describes i t  as being "at a (374) 
planted stone on Williamsboro Street about six feet southeast 
of a large red oak, the southcast corncr, thence S. 59 W. 135 feet to  a 
planted stone, thence N. 15% W. 161 1-3 feet to  a planted stone, 
thence N. 59 E. 135 feet to  a planted stone, thence S. 15v2 E. 161 1-3 
feet to the beginning, containing one-half acre." The plaintiffs con- 
tended that  this tract had for its beginning corncr a point 6 feet from 
a standing red oak, but 11 feet from Williamsboro Street; while de- 
fendants claimed that  i t  is wherc the deed described i t  t o  be, that is 
on  t h e  street, ncar a red oak, the stump of which is there, and which 
they say was identified, and that  if this is thc true beginning corner, 
and the other calls of thc deed are followed, the boundaries will in- 
clude the land in dispute, while if the calls are run from the point 
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claimed by  the plaintiffs to be the true beginning corner, the deeds 
of defendants do not embrace the said land. There was much evidence, 
pro and con, as to whether the true beginning corner was a t  the one or 
the other place, for example, the surveyor testified tha t  if the lines 
arc run, as  claimed by the plaintiffs, the first line cuts of'f seven feet of 
the prizehouse from its southeast corner, and runs through the center 
of its front, and the beginning corner will not be on tlie street, but 
eleven feet from it. There was no deed, and no evidence, to show that  
the bcginning corner was so indisputably located as to exclude par01 
evidence of facts and circumstances to prove where i t  is, for there was 
fair ground for controversy as to where i t  is, under the rule that  what 
is a corner or line is a question of law, and where i t  is a question of 
fact. 

The defendants, in this state of the evidence, proposed to prove that 
from 1883 until his death in 1911, J. M. Currin, under whom thcy 
claimed, and, since tha t  time to the commencement of this action, tlie 
defendants used the land in dispute, fenced it, h i l t  a stable on it, and 
cut down, removcd and converted to thcir own use scvcral large oak 
trecs then standing upon i t ;  tha t  this was done near the front door of 
the Taylor residence, and in full view of tlie Taylors, and that  they 
made no objection, nor did they protest against the  same. This evi- 
dence was, a t  first, admitted, and afterwards, a t  plaintiffs' request, 
stricken out, and defendants excepted. 

There was a verdict for tlie plaintiffs and judgment thereon, from 
which this appeal was taken by thc defendants. 

A. W. Graham & Son and R. W. Winston for plaintiffs. 
Hicks & Stem, B. S. Royster, and T. T. Hicks for defendants. 

WALKER, J., after stating the case: We think i t  was competent for 
the defendants to  show tha t  thcy held possession of the disputed land 

for many years, without objection from the Taylors, and, for 
(375) this purpose, to prove the facts and circumstances in regard t o  

building the fence on the land, erecting a stable thereon, cutting 
down trees, valuable for shade, firewood, and so forth, and converting 
the same to their own use. There was fair ground for dispute as to the 
location of the beginning corner of the lot conveyed by the Taylor- 
Biggs-Currin deed, and, Where is that  corner? is the principal ques- 
tion in the case, and i t  is not like the one decided in Davidson v. Ar- 
ledge, 88 N.C. 326; S. c., 97 N.C. 172. Thcre tlie dividing line between 
two tracts was so fixed by the reference to city map, and with such 
certainty and definiteness that  the evidence of a possession indicating 
a different line was held to be inadmissible, because i t  tended to con- 



N.C.] SPRING TERM, 1918. 399 

tradict the deed, and the only question was, Where were the lots desig- 
nated on the city map "as Nos. 69, 70, 77, and 78, in Square No. 10, 
lying on Tryon and College Streets, and being the property on which 
said testator lived a t  tlie time of his death?" The difference in their 
lcgal aspects betwcen that  casc and this one will appear from two of the 
headnotes, as follows : 
"I. If the words simply designate the lots by number, the boundary, 

as circmnscribed by actual use and occupation, is the one meant by the 
bargainor. But where they refer to  the lots not only by number, but 
'as known and designated in the plan' of the town, which plan con- 
tains a specific description thereof, i t  is tlie same as if that  description 
were incorporated in the dced, and the latter must prevail; and i t  is 
incompetent to sliow by parol that  thc boundaries were intended to be 
different." Davidson v. Adedge, 88 N.C. 326. 

"2. Where therc is a dispute as to the dividing line between two ad- 
joining tracts, the acts and admissions of the adjoining proprietors 
recognizing one line as the true one, are evidence of its location when 
the line is unfixed and uncertain, but where i t  is well ascertained such 
acts and admissions are not competent evidence either to change the 
line or to estop the party from setting up the true line." Davidson V .  

Arledga, 97 N.C. 172. 
That is not precisely our case, for there is nothing in the deed of 

Biggs to Cumin, tha t  so certainly designates this lot as t o  excludr: 
parol evidence, but, in one respect, the cases are alike, for i t  was the 
duty of the judge to tell the jury what, in law, are the corners and lines 
of the deed, and for the jury to decide where they are. He would say to  
them that the beginning corner of tlie lot is that  described in the deed, 
viz., "At a planted stone on Williamsboro Street, about six feet south- 
east from a large red oak," and that  wherever they found this corner 
to  be, whether a t  red A, as designated on the map, or a t  A, would be, 
in law, the beginning corncr. But this requires the jury to pass upon 
the important qucstion of fact as to where is this corner, designated as 
the beginning; and in doing so, they must consider the deeds 
and any relevant facts or circumstances which will enable them (376) 
to  make discovery of the true corncr, aftcr searching for i t  in 
the light of the evidence. Where is the point described in the deed as 
on the street about six feet southeast of the big red oak, was purely a 
question of fact, and in solving i t  the jury had the right t o  inquire 
whether the stump was that  of the red oak mentioned in the deed, 
and if so, to consider the distance and direction from i t  to  the corncr 
as claimed by the defendants, and also to  consider the fact that the 
deed fixes the corner on the street and not away from the street, and 
also what was said about the stone and the post, and the fence and 
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trees; the building of thc stable, and thc fact as testified by the sur- 
veyor, tha t  the line as claimed by the plaintiffs would cut off one end 
of the prize-house to the depth of seven feet and pass through the 
middle of the front of that house. Why arc tlicse not pertinent facts? 
They could also consider the declaration of any of the plaintiffs as  to 
the true line, which was against his interest. Iioe v. Journegan, a t  this 
tcrm. This would not be changing a fixed and ascertained line, but 
merely determining by proof where the linc is, if its true location is dis- 
puted, as i t  is here. 

We said a t  the last term, in Wiggins v. Rogers, 94 S.E. Rep. 685: 
"Plaintiff proposed to show tha t  the line had been run some years 
before the time of the trial by Poscy Hyde, and tha t  tlic respective 
owners had recognized i t  a s  the line of division between them for 
ninny years. This cvidence was excluded by the court, but we think 
i t  was cornpetenl, not to  change thc boundaries of the  land (David- 
son v. Arledge, 97 N.C. 172; S. c., 88 N.C. 326), or, in other words, t o  
show that  the parties had orally agreed upon a line different from the 
true line, but as some evidence to  prove where was the true !ine. Had- 
dock v. Leary, 148 N.C. 378; Barfield v. Hill, 163 N.C. 262, 267. It 
was also relevant to show character and extent of the possession of the  
parties. Following this rule, as stated in these cases, we niust hold 
tha t  there was error in excluding the cvidencc. We do not think the 
evidence was irrelevant, as claimed by the defcndant. It may not 
prove very much, but i t  provcs something which the jury should con- 
sider in this very close question as to boundary. The conduct of the 
parties with respcct to a certain linc, as being the dividing line be- 
tween their lands, is surely some proof of its true location." 

It was held in Barfield v. Hill, 163 N.C. 262: "Evidence tha t  a ccr- 
tain boundary line in dispute in an  action to recover lands had been 
surveyed by one under whom the plaintiff dcraigned his title, and 
tha t  those claiming under him had never thcreafter claimed beyond 
this line, is competent evidence in behalf of the defendant, when i t  
tends to establish his claim," citing Haddock v. Leary, 148 N.C. 

379. 
(377) Thc building of a fcncc and house on the land, and the other 

acts of which proof was offered, wcrc trespasses and likely to 
meet with stl-enuous objection from any onc claiming to own the land, 
but not so if defendants had the right t o  so use the land. 

If i t  was settled whcrc the lines are, no one of them could be changed 
by mere par01 evidence, and not cven by an  oral agreement or under- 
standing, but here the location of the line is in doubt, and the object 
is to find out where the line is, and oral evidence of the acts and con- 
duct of the parties is admissible. Haddock v. Leary, supra. 
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I n  Hanstein v. Ferrell, 149 N.C. 240, evidence of a nature similar to 
that  in this case, though not as strong, was held to be competent for 
the purposc of determining where a divisional line was, and the Court 
said: "We arc of opinion that  this is proper evidence to  bc submitted 
to the jury on the question of location, tending, as i t  does, to  show, on 
thc part of the owners and occupants of these lots, recognition of this 
adopted line and acquiescence in it  as tlie true divisional line betwcen 
them. The doctrine by which this testimony is held to be relevant to 
the inquiry is thus stated in 5 Cyc., p. 940: 'Recognition of and ac- 
quiescence in a line as  the true boundary line of one's land, not in- 
duced by mistake, and continued through a considcrable period of 
tinie, affords strong, if not conclusive, evidence that  thc line so recog- 
nized is the true line.' And, while such recognition and acquiescence 
may not, as M rule, justify a departure froin the true dividing line 
when otherwise clearly defined and established, the authorities cited 
fully justify this statement of the doctrine as applied to the facts 
presented on this appeal." Citing Davidson v. Arledge, 97 N.C. 172; 
M. E. Sociely v. Akers, 167 Mass. 560. It seems to us tliat the Han- 
stein case is decisive of the question we are discussing. 

Plaintigs' counsel havc called our attention to certain evidence in 
regard to  the width of this lot on the street, and the location of an 
alley ten feet wide in the rear, and also to  their contention tliat Currin 
had sold all of his land cxccpt the Prize-House lot, as showing con- 
clusively that the lot in question could not bc located as contended 
by the defendants, as i t  would bc much wider than rcpresented on the 
map (168 feet instead of 135 fcet). But thesc are all matters for the 
jury to  consider. The defendants say that  tlie map shows that  if you 
start a t  "A prime," which they contend is the true beginning corner 
and run with the calls of their dced, the lot will be 135 feet wide and 
embrace thc land in disputc. 

The defendants state in their brief: "If all tlie testimony as to  the 
location of the fence and the rock a t  its end and thc 35 years acquies- 
cence by the Taylor family in the cutting of trces, building of stables, 
fencing the 30 fcet of land, was admissiblc, and the deed, fence, 
and rock, his Honor left in the record, then tlie corner on the (378) 
street 61 feet solutheast of the prize-house was 30 feet east of 
the corner of the lot Taylor convcyed to Riggs and Biggs to  Currin." 
This shows their contention. This is not a conclusive case for the 
Taylors, as argued for the plaintiffs, but is one for thc jury, and the 
learned judge so regarded it, as will appear from his charge. The evi- 
dence leaves tlic issue as to title and right of possession in grave doubt, 
and this doubt must be settled by the jury. 
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The defendants excepted to this instruction: "If, however, you 
shall find by the greater weight of the evidence that this land in con- 
troversy is included within the bounclaries of the land conveyed to 
Mrs. Taylor by Mr. Crews, tlicn you should answer the iwue (Yes,' 
and in that  event you need not further consider the claim of the othcr 
parties plaintiff." His Ilonor afterwards charged as to the defendants' 
contention and instructed the jury how to answcr the issues if they 
found that the line is where the dcfcndants contmd it is, but the in- 
struction to which this exception was taken and quotcd above, con- 
sidered by itself, and without proper reference to the defendant's 
contention, and their finding as to it, was calculated to mislead the 
jury, as i t  was not then properly qualified, and the other instruction 
was so widely separated from it. But we do not find i t  necessary t o  
consider whether we should grant a new trial on this account, as the 
error already explained is sufficient for that purpose. 

We conclude that  there was error in rejecting evidence. 
New trial. 

Cited: Sc., 182 N.C. 266; Sc., 186 N.C. 353; Woodard v. Harrell, 
191 N.C. 198; Power Co. v. Taylor, 194 N.C. 233; Daniel v. Power Co., 
204 N.C. 278. 

A. W. AVERY, Exr.:curro~ or A. C. AVERY v. C. M. PALMER AND 

C. 42. PERRY. 

(Filed 10 April, 1918.) 

1. Nonsuit-Evidence-Trials. 
011 a motion for nonsuit, considrration may be given only to facts and 

legitimate inference therefrom which tends to support the plaintiff's 
claim. 

2. Contracts-Breach-NegBigcncc. 
Ncgliq~nce aq a constilnent part of an actionable wrong is the failure 

to exercise proper care in the performance of some legal duty  which de- 
fendant owes th r  1)lalntii'f qrocving out of the eircumstanccs in which they 
are  placed, proptr care being that degree of care whit-h a prndrnt man 
shonld u v  under lihc circumstances and c.11argetl with a like duty. 
Ramabo l ton~  77. R. E.,  138 N.C. XS, citcd and nyproved. 

3. Same-Legal Duty-Implied Liability. 

While il is not usual that  the legal duty referred to is involved in the 
ordinary adjustments for breaches of contract, a contract may and not 
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infrequently does create the circnmstances from which the added duty 
will arise, and a t  times the duty is superim~t.osed by the law on the con- 
tract rclalion, as  in the case of contracts oh the part of public service 
corporations made in the ordinary exercise and performance of their 
cltarlrrecl obligations. ( " u ~ h z ~ ~ ~ l 7 ,  1). BottZ~wy W o r k s ,  174 N C. 524; UaiZ 
v. Taylor ,  157 N.C. 284; P C C C ~ L I L ~  Go., v. R. I<., 15.5 N.C. 148, cited and 
ap])lied. 

The plaintili"~ intestate, a farmer, owned a roughly constructed two- 
wheel cart, withoi~t body, the pieces on each side continuing to form the 
shafts, with rounds across, forlniirg a framework for the load, and apply- 
ing to the defendant to haul a tombqtone lo be erected five miles in the 
country, was inlormed by him that his car t  was insuflicient and that he 
get another, mhercupon the intcsiaie iniiqted that  it  mxs and asked the 
clefrndant "What do you thil~li thc stone weiqhs?" to which the defcndant 
rel)lied, from the iilformation that he had, 1,650 pounds. There was evi- 
dence Ieu~liag to show lhat  it weiqlied aplmximately 2,:350 pounds. The 
agreement was made and the stone accordingly loi~ictl  on Ihc car t  under 
the intrstalc'b sole direction, without chain or other device to hold the 
stone in l~locr  over the axle. In qoing over the cnd of a hridgc across 
the road, when there was a drop about two or three inches, the stone fell 
forward on the intestate, breaking the shafts of the cart and killing him. 
Hc7d, not s~~fficient evidence of a breach of a legal dntg o\\ecl by the de- 
I e ~ ~ t l a n l  to tile intestate to be submitted to the jnr~r  on the qnwtion of 
actio~lablc neqligencv, in a n  action brought by his eyecutor to rrcover 
damages for his vvronqful death. 

6. Same-Principal and  Agent. 
Where a dealer in tombstones has shipped one of them to his agent for 

delivery, properly crated in pursnlrnce to his contract, and the latter 
has contracted with plaintiff's intestate lo haul i t  to its destination 
some iive milcs in the country, and while thus being hauled, the stone falls 
forward and kills the intestate without default or breach of legal duty 
on t h r  part of the agent, falling within the course and scope of his agcncy, 
110 breach of a legal duty has bren snfficiently shown as  to the principal 
to take the case to the jury upon the issue of his actionable negligence 
for the death of the intestate. Brown v Poundary Go., 170 N.C. 38; Dail 
v. T u ~ Z o r ,  151 N.C. 284 ; Ca.~lrwcZZ v. Bottling Works, 174 N.C. 324; Pea- 
nctl  Co .  v. R. R., 153 N.C. 148, cited and distinguished. 

6. ('ontracts-Negligence-15vIdencoFalse Statements-Fraud. 
Wbcre the defendant has agreed with plaintiff's intestate to haul a 

ton~bstonc some iive miles in the country to its destination, and the intes- 
tate was killed by the toinhstone falling upon him en route, evidence that 
the defendant had told the intestate that  the latter's car t  was insecure 
for the purpose but had yielded to the intestate's insistence that it  was, 
and had given tlle weight of the stone a s  1,650 pounds, from the best in- 
foru~aiion l1c had, when i t  weighed appro~imately 2,350, and each one 
had the same Irnowlcrlqe and opportunily to estimate the weight: IIeld 
insutficient rvider~ce lhat the drfendant induced the intestate to undertake 
the hauling by false and fraudulent statements. 
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(380) CIVIL ACTION, tried befo~e Calvert, J., and a jury a t  Novcm- 
ber Term, 1917, of CRAVEN. 

This action was to recover damages for alleged negligence on the 
part of defendants, causing the death of plaintiff's intestate. 

There were also allegations in the complaint that  plaintiff's in- 
testate's death was caused by the false and fraudulent representation 
on tlie part of said C. C. Perry as agent of defendant as to weight of 
a certain tombstone which the intestate undertook t o  haul and, in 
doing so, came to his death. 

Defendants answered, denying liability. On motion made in apt 
time, there was judgment of nonsuit and plaintiff excepted and ap- 
pealed. 

D. L. Ward and Guion & Guion for plaintifl. 
R. L. Smith, T. D. Warren., and Moore & Dunn for defendants. 

HOKE, J. There was evidence on the part of plaintiff tending to 
show that  in November, 1916, C. C. Perry, as agent for his codefend- 
ant Palmer, had sold to one E. D .  Avery a tombstone for his wife and 
same had been shipped by railroad to Cove City, N. C., to be thence 
carried and erected a t  Asbury Church, about five miles distant from 
the station; that  the shipment, consisting of the lleadstone with base, 
a footstone and coping, also of stone, to enclose the grave, had been 
placed on the platform, and this coping proved or estimated to be 
about half of the entire weight, had been hauled to the church on the 
Saturday before by another person; that on the day in question the 
intestate, who owned a farm in and near Cove City, was there on 
business with his cart and, learning that  the stone was to be hauled, 
applied to do the work, and the offer was accepted hy Perry, who 
was there in charge, tlie cart not then being present. This cart, an 
ordinary onc-horse vehicle, having an iron axle with two regular cart 
wlieels with iron tires and superstructure, two shafts of hewn cypress, 
5 by 6 inches in size and 13 feet long, eight feet of which was for the 
body under which the shafts were connected by rings inserted a t  in- 
tervals in bored holes and with uprights also in the shafts. Thc re- 
maining five feet was for the mule and which was hitched to tlie 
first rung. That  when intestate drove up to the station platform with 
his mule and cart, defendant Perry said to  him, "That cart is not go- 
ing to hold that  stone," and intestate replied: "Ilow much do you 
think i t  weighs?" and Perry replied "1,650 pounds," and said: "There 
is a round out in front of your cart;  you had better get a wagon to 
haul i t  in." Tha t  intestate replied that  his mule Iiauled that  much 
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guano and would haul i t  all right, and, being advised by (381) 
some one to get some timbers 2 by 4 for an  additional strength 
to  the bed of the cart, intcstate did so. The cart  was loadcd under his 
supervision and started on the way. About 2% miles from Cove City 
the  road crossed a bridge over a creek which had some rise in the ap- 
proach and a t  the further end there was a drop from the bridge t o  
the road of 2 or 3 inches. The mule pulled the load up the rise and 
over the bridge, and as the cart  went off the  bridge, intestate jumped 
up on the shafts next tlie mule, and there being no chain or other 
contrivance to hold the stone steady in its place ovcr the axle, it 
slipped forward some inches, broke both shafts, sliding down on in- 
testate and crushed him so tha t  he soon thereafter died. 

There were facts in evidence tending to show tha t  the stones loadea 
by intcstatc weighed 2,350 pounds, which with the crate would proba- 
bly run it to  2,500 pounds, and tha t  the cart, if correctly loaded, 
would have hauled safely as much as 2,000 pounds, but not as much as  
8,000; tha t  Perry had not seen the stone till i t  came to the station; 
t h a t  the weight of the entire shipnient was 3,000, raised by the rail- 
road to something over 3,100, as shipping weight, and this included 
the coping, which was something near one-half of the whole shipment; 
t h a t  tlie stone was sold by weight and the design of this stone called 
for a weight of 1,650 pounds, and the data in Perry's possession a11 
tended to show that  1,650 pounds was the true weight or very near i t ;  
t h a t  intestate was a farmer about 32 years of age, owning property 
and doing the ordinary work of a farmer in lifting and hauling things of 
weight tha t  came to hand in the course of the work, and that  hc had 
also worked some in the lumbering business. There was also evidence 
tending to show that  in the loading of the stone into the cart, which 
was done under intestate's supervision, there were, as stated, no chains 
or other arrangement by which the wcight could be held in its proper 
place over the axle, and tlhat the  break was caused by reason of thc 
stone slipping forward on the shafts chiefly a t  the drop from the bridge 
to  the dirt road. 

On perusal of this record, and in full recognition of the accepted 
principlc that ,  on a motion for nonsuit, consideration may be given 
only t o  facts and legitimate inferences therefrom which tend to sup- 
port  plaint,iffls position, we are of opinion that,  in this testimony, in 
no aspect of it, can a rccovcry be sustained by plaintiff either for a 
negligent or intentional wrong. 

I n  IZamsbottom v. K. R., 138 N.C. 38, negligence, as a constituent 
par t  of an actionable wrong, was said to  exist when there had been "a 
failure t o  exercise proper care in the performance of some legal duty 
which defendant owed to plaintiffs under the circumstances in which 
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they were placed, proper care being tha t  degree of care which a 
prudent man should use under like circuinstances and charged with a 

like duty." 
(382) It is not usual that  the legal duty referred to is involved in 

the ordinary adjustments for breaches of a contract, though a 
contract may create the conditions out of which the added duty will 
arise, as shown in tlie case of n a i l  v. Taylor, 151 N.C. 284, an action 
by a vendee of a lot of Coca-Cola against the vendor and manu- 
facturers for physical injuries caused by an explosion of one of the 
bottles. Inasmuch as i t  appeared tha t  some serious injury was likely 
to follow unless due care was used in bottling this preparation, i t  was 
held that,  in the absence of any specific warranty to  that effect, the 
vendor and manufacturer was required to use such care, and, for a 
breach of duty in this respect and which was the proximate cause of 
the injury, an action would properly lie. A like ruling has been recently 
made in Cashwell v. Bottling Works, 174 N.C. 324. Again, this form 
of liability is a t  times superimposed by the law in certain kinds of 
contracts, as in case of contracts of carriage with public service com- 
panies, where, for reasons of public policy, a strict performance of 
the stipulated duties are required, as instanced in Pickett v. R.  R., 
153 N.C. 148, particularly the concurring opinion of Associate Justice 
Allen. 

Construing the record in view of these principles, so far as defend- 
a n t  Palmer was concerned, he did nothing personally in the matter 
except to ship the stones properly crated pursuant to his contract and 
i t  is not contended that  he is in any way responsible, except in so far 
as i t  may arise from the conduct of his codefendant Perry a t  the time 
and within the course and scope of his agency, and as to  the latter, as 
heretofore stated, we see nothing in this transaction which shows or 
tends to  show any negligent breach of duty on his part. 

This is not a case of master and servant within the technical and 
usual meaning of the term, where certain recognized duties exist by 
reason of the relationship, as in Brown v. Foundry C'o., 170 N.C. 38, 
but the men were dealing a t  arm's length with the subject matter of 
the agreement before them and equally open to tlie observation of 
both. All the evidence, both of plaintiff and defendants, tends to show 
tha t  Perry had not seen these stones till he saw them on the station 
platform, where i t  had been placed by the consignee and purchaser 
and, according to  plaintiff's own testimony, the only statement he 
made about the weight was in the effort to  dissuade the intestate from 
the use of the cart, which did not appear t o  him to  be sufficiently strong 
or secure for the purpose, and though he seems to have been mistaken 
in his estimate, for i t  was evidently given only as an  estimate; "What 
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do you think i t  weighs?" was the qucstion asked by deceased, i t  was 
a true statement according to all the data tha t  he had, both the ship- 
ping weight and thc design and the price, based upon weight, all tcnd- 
ing to show t h a t  1,650 pounds or more was the correct weight. 

And thcre was nothing concealed or witiilield or probably (383) 
threatening in the making of such a contract, assuredly none 
that  was not cqually open to both. As heretofore stated, thc stone was 
there t o  show for itseif. The question of its weight was well within 
the intestate's intelligenrc and experience; by the terms of the con- 
tract, he was to  have i t  loaded and did supervise and direct the loading 
of i t  liiniself, and on the facts presented, we are clearly of opinion 
that  an action predicated upon a negligent breach of duty cannot be 
sustained against either of dcfendants. 

It was alleged in the cornplnint and urged on the argument that  dc- 
fendants could be held liable by reason of false and fraudulent state- 
ments on the part  of the agent Perry, but, a s  shown by the evidence 
and the testimony in behalf of plaintiff, his statements were correct, 
according to all the data tha t  Perry had and were made, not with a 
view of cnticing the deceased into the contract but in the endeavor to 
prevent him from undertaking the work without getting another ve- 
hicle. 

Tliere is, tlierefore, no element of deceit or fraud in the transaction, 
and on the facts jn evidence the judgment of nonsuit must be af- 
firmed. 

Affirmed. 

P. V. IZOONE v. JAMES LEE AND ESTIIER LEE. 

(Filed 17 April, 1918) 

1. Trusts and Trustccs-Pal-ol Trusts-Degree of Proof. 
Eridellce to engraft n psrol t ru\ t  on lands ~ ~ u r p o r l i n g  in the decd to 

hare been com~yer l  in fcr sinrlrl? absolute must be clcnr, strong and con- 
vincing, differing in deqree from that required to sel aside a deed for 
f raud;  and a charge hy the court that it  may be established by the pre- 
ponderance of ihe evidence is reversible error. 

2. Same-Fraud. 
The degree of proof to cngraft a parol trust on land appearing from the 

deed to have been conveyed in fee simple absolute is not affected whether 
the trust souqht to he established is a constructive trust arising out at' 
fraud or to the contrary, or partakes of the nature of each. 
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8. Trusts and Trustees-Purcliase Price-Assignor of Trusts-Trustee's 
Profits-Fraud. 

The assignee of lands held in trust to convey upon payment of the pur- 
cllnsp price who takes "upon the xamc terms and conditions" as  his as- 
signor, stands in the same relation thereto a s  the former trustee, and 
niay rcceive the payments providrd for without thereby k ing  deemed to 
acr in fraud of the truqt estate by making a personal profit therefrom. 

(384) CIVIL ACTION, tried before Warding, J., and a jury a t  No- 
vember Term, 1917, of GUILFORD. 

The jury returned the following verdict: 
I .  Did the plaintiff purchase land from A. J. VCThittemore upon an 

agreement to hold same for thc defendant upon the same terms and 
conditions as i t  was held by A. J. Whittemore? Answcr: "Yes." 

2. Has the defendant failed to comply with his contract with A. J. 
Whittemore in that he failed to pay $5 per month on the purchase 
price, as per the terms of said contract, prior to the making of the 
deed from Whitternore to Boone? Answer: "Yes." 

3. What amount, if any, did defendant pay to Whitternore on his 
contract to purchase the land in controversy? Answer: "$32.30." 

4. What amount, if any, did the plaintiff pay Whitternore for the 
land? Answm: "$250." 

And it, being admitted that  on the date of deed from Whittemore to 
plaintiff $267.70 was the balance due from defendants to Whitternore, 
with interest thereon from 1 February 191 5. 

The court adjudged that  upon payment by defendants to the plain- 
tiff of the $250 due by the latter to Whittemore, with interest thereon 
from 1 Novcmbcr 1916, the plaintiff should convey the land in ques- 
tion to the defendants. Plaintiff excepted and appealed. The other ex- 
ception is stated in the opinion. 

Charles A. Ilines and Thomas C.  Hoyle for plaintiff. 
R. C.  Sfrudwick for defendants. 

WALKER, J., after stating the case: It appears in the case that the 
presiding judge charged thc jury, upon tllc first issue as to the par01 
trust, that the burden of establishing the trust was on the defendants, 
who had alleged its existence, but that it was only necessary that they 
should do so by the greater weight of the tcstirnony. This was error, 
as the rule is, in such case, that the jury must be satisfied of the trust 
by evidence clear, strong, and convincing. Lehew v. Hewett, 138 N.C. 
6; Glenn v. Glenn, 169 N.C. 729. 

It is not like a case in which a party seeks to set aside a deed or 
other instrument for fraud or undue influence, where a preponderance 



N.C.] SPRING TERM, 1918. 409 

of the evidence is sufficient to  establish the fraud. The distinction is 
stated in Hmding v. Long, 103 N.C. 1 ;  Ely v. Early, 94 N.C. 1 ;  and 
more recently in Cedar Works v. Lumber Co., 168 N.C. 391; Lamm v. 
Lamm, 163 N.C. 71; Avery v. Stewart, 136 N.C. 426; Lamb v. Perry, 
169 N.C. 436; Glenn v. Glenn, supra; Ray v. Patterson, 170 N.C. 226; 
Potato Co. v. Jeannette, 174 N.C. 236; McLaurin v. Williams, a t  this 
term. 

The case of Glenn v. Glenn, supra, is strikingly illustrative (385) 
of the ruIe as applicable to thc facts of our case. It was there 
said: "Where a defendant holds under a deed formally conveying to 
him the legal titlc to real property and a claimant is seeking to cor- 
rect a mistake in the instrument or annex a condition to  i t  or engraft 
a trust upon it, he is required to  make out his claim by clear, strong 
and convincing proof (Cedar Works v. Lumber Co., 168 N.C. 391; 
Ely v. Early, 94 N.C. 1). a position held to  prevail in case of formal 
written instruments conveying personalty (White v. Carroll, 147 N.C. 
334), and to written official rcrtificates of officers given and made in 
the course of duty. Lumber Co. v. Leonard, 145 N.C. 339. 

'"nd in further application of the principle, i t  has been also held 
that  'When the testimony is sufficient to carry tlie case to the jury, as 
on an ordinary issue, the judge can only lay this down as a proper 
rule to  guide the jury in their deliberations, and it  is for them to de- 
termine whethcr, in a given case, the testimony mcets the requirements 
of this rule as to the degree of proof.' Gray v. Jenkins, 151 N.C. 80 
and 82, citing Cutherbprtson U .  Morgan, 149 N.C. 72, and Lehew v. 
Hewett, 138 N.C. 6. It is also fully recognized here that this rule as to  
the quantuin of proof does not obtain in suits to  set aside deeds or 
other writtcn instruments conveying property for lack of mental 
capacity or for fraud or undue influence, or bccausc made with intent 
to  defraud creditors, etc., plaintiff in such cases being required to  
establish his allegations by the greater weight of the testimony. The 
distinction is very fully and satisfactorily discussed by Associate 
Justice Avery in Harding v. Long, 103 N.C. 1, a case that  has been 
repcntcdly cited in approval of the principle. Hodges v. Wilson, 165 
N.C. 323-333; Lamm v. Lamm, 163 N.C. 71; Clulbreth v. Hall, 159 
N.C. 588-591 ; Odom v. Clark, 146 N.C. 544-549, etc. 

"From thc facts in evidence as they now appear, the defendant has 
the legal title to tlie property in controversy, formally conveyed to 
him by writtcn deed pursuant to foreclosure, and the purpose of the 
action is to engraft a trust upon his title in favor of plaintiffs, chil- 
dren and heirs a t  law of Mrs. Glenn, deceased. The case, in our opin- 
ion, comes under the principle sustained in Ely v. Early, supra, and 



410 I N  T H E  SUPREME COURT. [175 

Boom v. LEE. 

that  line of cases, and plaintiffs are required to  establish their alle- 
gations by clear, strong, and convincing proof." 

The learned counsel for the defendants suggested in the argument 
before us that  the rule did not apply here, as this trust, if i t  existed a t  
all, arises from fraud, or is a trust ex malific~o. But this can make no 
difference. The rule as to the quantum or intensity of the proof does 
not depend upon the particular nature of the trust, but is founded 

upon the theory that  the written instrument speaks the truth 
(386) and contains the final expression of the agreement between the 

parties. Whoever, therefore, seeks to show that  i t  does not, 
should be requircd to  do so by a degree of proof greater than a mere 
preponderance. It, therefore, becoiiles immaterial whether this is a 
constructive trust arising out of fraud, or, in the absence of fraud, or 
is an cxpress trust crcated by dircct fiduciary words, or partakes 
sonicwhat of the nature of both. 

"Another instance," says Mr. Bispham (evidently referring to a writ- 
ten contract) "of a constructive trust in the absence of fraud is where 
a binding contract is made for the sale of real estate. I n  such a case, 
before the conveyance is executed, equity treats the vendor as a 
trustee of the land for the benefit of the vendee, and the latter as a 
trustee of the purchase money for the benefit of the former. This doc- 
trine is properly a branch of the subjcct of specific performance, and 
will be treated of under that head." Bispliain Pr. of Equity (9 Ed.), 
34. 

In  one aspect of our case, this is a parol cxpress trust, not enforcible, 
under the statute of frauds, but as i t  is a solemn declaration of one 
party that  if the legal estate is conveyed to him he will hold it  in 
trust for anotl-ier, i t  would be fraudulent and unconscionable for hiin 
to acquire the legal title by this engagement to hold i t  for another, 
and not comply with his promise, and therefore, equity will enforce 
the trust, as the statute of frauds docs not apply to  such cases on 
account of the fraud, and the trust creatcd thereby. Avery v. Stczuart, 
136 N.C. 426, 435, 436; Sykes v. Boone, 132 N.C. 199. 

As t o  the other question, i t  is possible tha t  i t  may not be presented 
again; however, we will state that  as this plaintiff, undcr the trust and 
as found by the jury, would hold tlie land for the dcfendants "upon 
the same terms and conditions as i t  was held by A. J. Whittemore," 
i t  would seem that  defendants would be required to  pay to him the 
amount due to  Wllittemore. If there had bccn no deed to plaintiff, 
defendants would have to pay Whittemore tlie balance of the debt, 
and as plaintiff holds the land "upon the same terms and conditions" 
as Whittemore held it, and he simply takes Whittemore's placc, he 
is entitled to receive what was owing to Whittemore, his assignor. 
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The amount to be paid is virtually designated in the agreement, and 
it is not a case where a trustee is using the property held by him to 
make a profit out of it for hirnsclf, as urged in the argument. 

There must be a new trial hecausc of thc  error in thc  chargc of the 
court. 

New trial. 

Cited: McFurland v. Harrington, 178 N.C. 192; Long v. Guaranty 
Co., 178 N.C. 506; Ricks v. Brooks, 179 N.C. 207; Lefkouiitz v. Silver, 
182 N.C. 349: Cunningham v. Long, 186 N.C. 532; Gillespie v. Gil- 
lespie. 187 N.C. 41; Minton v .  Lumber Co., 210 N.C. 425; O'Rriant u. 
Lee, 212 N.C. 802; Wol fe  v. Land Bank,  219 N.C. 317; Taylor v. 
Addington, 222 N.C. 396;  McCiorkle v. Beat ty ,  225 N.C. 181; Carlisle 
v. Carlisle, 225 N.C. 465. 

d. R. UAFII'EY v. OAK FURNITURE COMPANY. 

(Filed 17 April, 1918.) 

1. ContraeLs, Written-Conlp>eosation-Comx11ission - Travc-ling Sales- 
man-Territory-Mail Orders-Subagents. 

Dc.feudant contracted ln writinq with the plaintiff that the latter closely 
cover a defined terriiory for the sale of products manufactured by the 
former: wntl in a li5t of thp " ~ I I s ~ o I ~ ~ ~ s "  ~ i s i t e d  as n~cll  a s  sold, for which 
he wa5 to iccaeive :L wrtn i r~  per cent cwmrnission an "all orders received, 
acce1)ted and shipl~ed by us": Hcld, the writing conternplatt~l thc pay- 
ment of the specified commission on all orders "rcceived, accepted and 
%hipped" hp the plaintiil within the territory rlnring the life of the con- 
trar.1 mrl did nol ronfine them to the ortiers that the plaintiff had talcen 

2. Appeal and  Emor-Contracts, Writtcn-Evidmce-Legnl Constmction. 
The admicsion of par01 evidcnee to cxplain a writtrn contract of eui- 

plc~g~uent for the salr of 11wrc.handisc1 upon a eomn~ission basis of compen- 
sation ii; not re~~ersiblc  error when it tends to sustai~l  the interpretation 
corrrctly pl,lced on the written instrument in the Snpcrior Court as a 
matter of law. 

CIVIL ACTION, tried before IIarding, J., and a jury a t  Novembcr 
Term, 1917, o f  GUILFOED. 

The action was brought to recover damages for a breach of the 
following contract: 
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"This contract made and entered into this the 15th day of March, 
1916, by and between J. R. Caffey, of Greensboro, N. C., and the Oak 
Furniture Company, of North Wilkesboro, N. C.: 

"Witnesseth, Tha t  J. It. Caffey agrees to travel and &l the line of 

Furniture Company agrees to pay his traveling expenses not to  ex- 
ceed $100 per month and also 4 per cent on all orders received, ac- 
cepted and shipped by us during this period of time. The said J. R. 
Caffey agrees further to travel and work the territory above mentioned 
closely from 1 June 1916 to  1 January 1917, on a commission basis of 
10 per cent on all orders received, accepted and shipped by us. The 
said J. R. Caffey agrees to furnish us a list of his expenses from this 
date to 1 June 1916, and also a list of customers called on. This re- 
port to be furnished weekly, and after 1st  ,June, when he travels on 
his own expenses on a commission basis, he is not to furnish a list of 
expenses, hut is to furnish a list of customers called on, together with 
the  one sold. 

"This contract signed by J. R. Caffey and J .  H. Johnson for the 
Oak Furniture Company, each retaining a copy." (Signature of parties 

here.) 
(385) Plaintiff canvassed the tsvo States under this contract and 

received commissions on all orders which he, the plaintiff, pcr- 
sonally secured, and defendants also paid him for the orders which 
were taken by his sub-agents, but  rcfuscd to allow the plaintiff corn- 
missions on orders which were sent in to thc defendant by customers 
doing business within plaintiff's territory by mail; tha t  is to say, re- 
fused to allow plaintilf any commissions on what is known as "mail 
orders." The defendant also refused t o  allow plaintiff coinmissions on 
goods which were sold within his territory by otlicr agents whom de- 
fendant put  into the territory without his consent. 

The case states tha t  the judge intimated a t  thc close of thc testi- 
mony he would charge the jury tha t  under the contract plaintiff would 
be entitlcd to recover 10 per cent on all orders in the territory named 
which were reccivcd, accepted and shipped by the defendant during 
the life of the contract. Defendant exccptcd. The charge was not sent 
up with the rccord. We only have the evidence, verdict of the jury, 
and judgment of the court. The jury returned the following vcrdict: 

1. What  is the amount in dollars and cents of the orders sent in by 
R. B. Strickland to the defendant and accepted by the defendant from 
1 June 1916, to  1 January 1917, and actually shipped out by the de- 
defendant? Answer: "$8,660.96" (by consent). 
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2. What is the amount of all other orders received and accepted by 
defendant from customers from North Carolina and South Carolina 
from 1 June 1916 to 1 January 1917, and actually shipped out by the 
defendant? Answcr: "$8,660.96'7 (by consent). 

Judgment was entered in favor of the plaintiff for $1,116.39, and 
defendant appealed. 

S. B. Adams and Brooks, Sapp LE: Kelly for plaintiff. 
Justice & Broadhurst and 0. C. Cox for defendant. 

WALKER, J., after stating the case: We are of opinion that the pre- 
siding judge placed thc right construction on the contract, and that, if 
i t  can be explained, there is evidence, both oral and documeniary, 
which tends strongly to sustain the ruling. It will be observed that the 
contract is very broad in its language, as i t  says that plaintiff shall 
receive "10 per cent as commissions on all orders received, accepted 
and shipped by us." He had been assigned certain territory which was 
to be his, and canvassed or "drummed" by him, and the clausc above 
quoted could mean only that the commissions would be paid "on all 
orders received and accepted" from that territory and shipped by de- 
fendant. I t  does not say that the commissions will be paid only on 
orders received from Caffey personally, or returned by him, but 
on all orders received; and this means from the territory, (389) 
whcther sent in by him or not. And there was a reason for this, 
as shown by the contract, for he was to send in a statement not only 
of customers who bought goods on orders, but "a list of customers 
called on7' by him, whether or not they bought goods. The defcndant 
will hardly contend that they intended to avail themselves of these 
services so as to get a list of persons "called on" without paying for 
them. It was contemplated that plaintiff should make a general "and 
close7' canvass of the territory, "travel and work the same," and in- 
troduce the goods to the trade, selling such as he could, and get his 
commissions on d l  orders received from that territory which were ac- 
cepted and shipped by defendant. 

The case of Strickland was excepted by the court from the instruc- 
tion because plaintiff admitted that he had agreed that if Strickland 
would not cover his route he would allow him 6 per cent out of his 
commission, Strickland to give plaintiff "his routing," so that they 
would not conflict. Under a contract similar to this one, the Court of 
Appeals of New York, in Taylor v. Enoch Morgan's Sons Co., 124 
N.Y. 184, allowed commissions according to the rule herein stated by 
the judge. It appeared in that case that the defendant company en- 
tered into a written contract with the plaintiff, by which the Iatter 
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agreed to travel ovcr a certain route, which was termed in the con- 
tract "his route," a t  least six times a year, representing and sclling 
defendant's goods and selling no other goods to  conflict with them. 
Defendant agrced to pay him for his scrvices a commission on all 
orders accepted frorn bona fide purchasers, tlie commission on new 
trade to be double that  allowed on t1lw regular trndr. Plaintiff entered 

u 

upon liis duties under the agreement and continued to discharge them 
until the agrccmcnt was terminated. I n  an action to  recover com- 
missions unpaid, i t  appeared that  some of the ordcrs accepted by the 
defendant came directly to i t  from the persons making them and 
some were taken by other employees of the company, also that orders 
were received frorn responsible parties vvhich were not acceptcd by 
defendant. Thc referee allowed plaintiff commissions on all acceptcd 
orders made by parties on the line of his route, with certain exceptions 
specified in the contract, and also upon such unaccepted ordcrs. Held, 
no error tliat the coinmissions were not limited to orders obtaincd and 
received by plaintiff, and tliat defendant had no right arbitrarily and 
without cause to  rcject ordcrs from bona fide purchasers. 

It will be noted that  in the Taulor casc the contention on the wart of 
the defendant was, as i t  is hcrc, that the traveling salesman was en- 
titled only to  commissions on orders taken by him and forwarded to 
the company, who was the dcfcnda,nt. This view of the contract was 
rejectcd by that  Court, and in the course of t l ~ c  opinion i t  was said hy 

Justice Haight: "On tlie part of the defendant, i t  was claimed 
(390) that  lie was only entitled to commissions on orders taken by 

him and forwardcd to the company. It will be observed that un- 
der thc provisions of the contract the plaintiff was required to travel 
over liis route in the three States named a t  least six times per year 
and rcprcsent and sell the defendant's goods, he paying his own ex- 
penses. His entire reward for the services rendered was in the com- 
missions which tlie defendant agreed to pay him. He  had for many 
years been engaged in a similar business for Colgate Bt Co., had a line 
of acquaintances and customers, and it  became his duty to use his 
best endeavors to  extend the defendant's trade, introducing its soaps, 
sapolio, and other goods to  the dealers with whom hc should be ac- 
quainted. He  was to  be paid commission 'upon all orders accepted by 
from bona fide purchasers.' This language is broad and sufficicnt to 
support thc contcntion of the respondent. Had i t  been the intention 
of the defendant to  limit his commissions to orders obtained and re- 
ceived from him, apt words clearly expressing tliat intent would doubt- 
less have been used." 

The Court further said of the features common to the two cases: 
"The plaintiff could hardly be expected to drum up customers a t  his 
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own expense without receiving any benefit from sales made to such. 
The wording of the contract is such as to lead us to conclude that  the 
interpretation adopted by the referee expressed the intention of the 
parties, and that the same should be approved. We do not understand 
the provisions of the contract to be so ambiguous as to make oral 
testimony necessary in order to explain its meaning, and we quite 
agree with the general term that  all of the evidence taken upon this 
branch of the case might have been properly excluded; but we do not 
see how harm has resulted to  the defendant, for without the evidence 
we should be compelled to reach the same conclusion in reference to  
the meaning of the contract." 

The last expression referred to evidence introduced by both parties 
to explain the meaning of the contract. The two cases are almost 
literally alike, and are certainly so substantially and for all practical 
purposes. I n  that case, as in this, there had been a previous contract 
and settlement under it, as will appear from this language: "After 
serving the defendant nine months under this agreement a controversy 
arose and the employment thereunder was terminated. A settlement, 
however, was agreed upon and the contract under consideration exe- 
cuted. It is in the form of a letter addressed to the plaintiff by the 
secretary of the defendant, with the acceptance of the plaintiff writ- 
ten thereunder." The clause fixing the amount of the commission was 
as follows: "We agree to pay you a commission upon all orders ac- 
cepted from bona fide purchasers." 

If anything, the language of our contract is stronger in favor of 
plaintiff's contention in this case than is that just quoted, and which 
was held by the Court as fully sufficient t o  sustain the con- 
tention of the plaintiff in that  case that he was entitled to re- (391) 
ceive commissions on all goods sold in the territory to bona 
fide purchasers; and whether the purchasers were made in good faith 
is not involved in this case. 

If we are at liberty to  analyze and apply the oral and documentary 
evidence, me are of the opinion that  a fair and reasonable construc- 
tion of i t  would sustain the plaintiff's contention, especially the docu- 
mentary proof. The plaintiff testifies directly and positively that  the 
company agreed with him, through Mr. Johnson, that he should have 
the exclusive right to the territory and appoint subagents, they to re- 
ceive 6 per cent and he 4 per cent of the commissions, and further, 
that  he should have commissions on all mail orders. 

"By the general rule of the common law, if there be a contract which 
has been reduced into writing, verbal evidence is not allowed to be 
given of what passed between the parties, either before the written 
instrument was made or during the time it was in a state of prepa- 
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ration, so as to add to or subtract from or in any manner to vary or 
qualify the written contract. A court of equity, however, admits such 
evidence, whether the purpose of the suit be to rectify or rescind an 
agreement." Kerr on I?. & M., pp. 412 and 413; Potato Co. v. Jeanette, 
174 N.C. 242. It is also true that par01 evidence is not admissible to 
contradict, vary or change a written contract. Mofitt v. Maness, 102 
N.C. 457; Farguhar Co. v. Hardware Co., 174 N.C. 369, and cases 
cited. 

We need not, thereforc, consider the oral testimony, which was 
properly disregarded by the court. 

No crror. 

W. G. JEROME v. JAMES SETZER . n m  WIFE, VIOLA SETZER, 

(Filed 17 April, 1918.) 

1. Ejectment-Lanillord and  T c n a n t J u s t i c e  of t h e  P e a c c J u r i s d i c t i o n  
-Proof. 

Wlrilc a justice of the peace has no jurisdiction in ejectment, though the 
technical  elation of landlord and tenant exists, if i t  appears that the de- 
fendant, tenant in possession, has acquired or holds an interest in the 
property itself, either under a n  exemtory contract of sale or otherwise 
under circumstances giving him a right to call for  a n  accounting and an 
adjustment of the equities between the parties upon which the title may 
depcncl, the bare averment of the pleadings that  such conditions exist is 
not si~ficient to deprive the justice's court of its jurisdiction, but such 
must be made to appear from the evidence or admissions of the parties. 

2. Landlord and  TenantLcasc-Option-Acccptancc-Contract. 
A contract for the lease of lands giving the lessee the privilege to buy 

within a certain specified time upon a partial payment on the purchase 
price of so much cash and the balance according to stated terms is a lease 
with a n  option to purchase, which option must be exercised within the 
time stated and in accordance with its terms, and creates no interest in 
the property itself unless and until such is accepted accordingly or suffi- 
ciently waived by the optionee. 

3. Justices of t h e  Peace-Jurisdiction-EjectmentLandlord and  Tenant 
-Equity-Option-Acceptance. 

Where i t  appcars in a n  action of ejectment that  the plaintiff had leased 
lands to the drfendant, and under a writing containing an option to pur- 
chase on certain terms within a stated time, and the option, if exercised a t  
all, had been done so thereafter, about a week in this case, the defendant 
has no such interest or equity in the lands a s  mill deprive the Justice's 
court of its jurisdiction. 

CLARK, C. J., concurring. 
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SUXMARY PROCEEDINGS in ejectment under the Landlord and (392) 
Tenant Act, heard on appeal from a justice's couh before Shaw, 
J., and a jury a t  January Term, 1918, of FORSYTH. 

At the close of plaintiff's evidence, on motion, the action was dis- 
missed, his Honor being of opinion that on plaintiff's own showing the 
title t o  real estate was involved and the justice's court was without 
jurisdiction to hear and decide the cause. 

Plaintiff having duly excepted, appealed. 

Manly, Hendren & Womble and D. H. Blair for plaintiff. 
L. M. Swink and F. S. Hutchins for defendant. 

HOKE, J. It is settled by repeated adjudications in this State that 
though the relationship between the parties be technically that of 
landlord and tenant, the proceedings of summary ejectment insti- 
tuted before a justice of the peace will not lie if i t  also appears that 
the defendant tenant in possession has acquired and holds an interest 
in the property itself, either under an executory contract of sale or 
otherwise and under circumstances giving him a right to call for an 
accounting and an adjustment of equities between the parties upon 
which the title may depend. McLaurin v. Mclntyre, 167 N.C. 350; 
Hauser v. Morrison, 146 N.C. 248; Parker v. Allen, 84 N.C. 466. 

The principle is very well stated in the first headnote to Hauser v. 
Morrison, supra, as follows: "Summary proceedings in ejectment given 
by the Landlord and Tenant Act (Revisal, sec. 2001) are restricted to 
the cases expressly specified therein; and when on the trial i t  is made 
to appear that the relation existing is that of mortgagor and mortgagee 
giving a right to account, or vendor and vendee requiring an adjust- 
ment of equities, a justice's court has no jurisdiction, and the pro- 
ceedings should be dismissed." 

I t  is also (held in numerous cases that the principle does nolt (393) 
arise for the protection of a defendant from the bare averment 
in the pleadings that the conditions exist, but they must be made to 
appear from the evidence or admission of the parties. Pasterfield v. 
Sawyer, 132 N.C. 258; McDonald v. Ingram, 124 N.C. 272; Hahn v .  
Guilford & Latham, 87 N.C. 172. And further, that the findings of 
the lower court on this question will be upheld if there is legal evidence 
to support it. Parker v. Allen, supra. 

Considering the record in view of these principles, i t  appears in the 
present case that in 1916 defendants James Setzer and his wife, Viola, 
held a house and lot in Forsyth County containing one-sixteenth of an 
acre, subject to a mortgage to the Winston Building and Loan As- 
sociation; that defendant having failed to make the payments to said 
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company, the mortgage was duly foreclosed by sale, pursuant to its 
terms, and plaintiff, a t  the instance of W. T. Wilson, esq., an attorney 
who was acting for defendants in the matter, bought in the property 
and took a deed for same a t  $1,120, and with a view to helping de- 
fendants to a purchase of the lot, on 9th August, entered into a writ- 
ten contract of lease to be in force till 9th December following, a t  
the rate of $3 per week, payable on Saturday of each week. I n  said 
instrument plaintiff further stipulated that, a t  the request of said 
James Setzer and wife, on or before said 9th December, he would sell 
and convey said property to  them for $1,200 on terms of $50 in cash 
and the remainder of $1,150 to be evidenced and secured by note and 
mortgage on the property, etc. 

The contract contained further stipulations as follows: "It is further 
understood and agreed that the said sale is to be made a t  the option 
of the said James Setzer and wife, Viola Setzer, their heirs and assigns, 
to be exercised on or before the said 9th December 1916. And i t  is 
further understood and agreed that if the said James Setzer and wife, 
Viola Setzer, their heirs and assigns, shall not demand of me (the said 
W. G. Jerome )the deed herein provided for on or before the said 9th 
December 1916, then this agreement is to be null and void, and party 
of the first part shall be a t  liberty to dispose of the said land to any 
other person, or to use same as he may desire in the same manner as 
if this contract had not been made; but otherwise this contract is to 
remain in full force and effect. . . ." 

And further: "In consideration of the execution of this lease and 
option of purchase, parties of the second past hereby release and re- 
linquish any and all rights which they have heretofore in this land by 
reason of their prior purchase of same, save those rights herein set out, 
and all claims to said land which they might at  present have, save as 
herein set out, and all controversy as to the title to said land, as far 

as they are concerned or interested, save as herein set out." 
(394) It appeared further from the oral evidence that defendant was 

in the habit of paying the rent that he paid to this attorney, 
Mr. W. T. Wilson, who would in turn pay the same to  plaintiff; that 
this continued, the defendant paying a t  least three months of the rent 
and on Saturday, 9 December, the defendant paid W. T. Wilson the 
sum of five dollars, three of which was to be applied to the rent and 
two dollars on the bargain, and that some time the following week, 
after the 9th, defcndants paid said W. T. Wilson forty-odd dollars 
on the price and between the 9th and the trial had paid said Wilson 
as much as fifty dollars in all. This attorney testified that he had no 
arrangement with Jerome, plaintiff, that he would collect this money 
for him, and no authority from him to receive i t  for him, but had 
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with Mr. Setzer, that the latter was to bring the money to witness 
and he would turn it over. Truc, the witness testifies in the first part 
of his statement that hc represented both parties in trying to get the 
matter settled, but this was evidently restricted to getting the parties 
together and inducing Jerome to buy, but, in reference to collecting 
the rent, etc., he states very clearly that he was acting for Setzer 
throughout, and further, that he did not notify Jerome on 9 December 
or before that, that Setzer and wife had elected to buy the property 
or that  they had made any payment thereon, but, a t  some time in the 
following week, he "got Jerome into his office and tendered him the 
fifty dollars or told him be had i t  for him, and Jerome replied that he 
would not then receive the fifty dollars, but desired possession of the 
property ." 

On the material question in dispute Jerome, plaintiff, testified as 
folIows: "James Setzer had paid, I think, three months rent altogether. 
H e  was behind on the 9th of December a little more than a month's 
rent, or a month's rent, and on the 19th day of Dcccmber he was behind 
a month, and from the 9th t,o the 19th. James Setzer nor any one in his 
behalf prior t o  the 9th day of December did not tender me $50 or any 
other amount to be applied on this contract prior or after that date, 
ncither he nor any one else. I was in Mr. Wilson's office a fcw days after 
the 9th day of December, and he said he had $40 if I would accept he 
would turn i t  ovcr, but he didn't tender me $50 on it. This was about a 
week after thc 9th of December, about the 15th, I (think. I don't re- 
memhcr the exact date, but I know i t  was several days after thc 9th.'" 

On careful perusal of the instrument in question and of thc testimony 
relevant to its correct interpretation, we are of opinion that, so far as  
any agreement to convey is concerncd, the contract was only an opltion 
to buy, in which time is generally of the essence and which created no 
interest in the property itself unless and until there was acceptance ac- 
cording to  its terrns within {the specified time or a recognition of 
such estate and interest by the conduct of the parties and in (395) 
waivor of the s;tipulations. 

On this subject, the principle apposite is statcd correctly, we think, 
in the recent case of Carolina Timber C'o. v. Wells, 171 N.C. 262-264, 
as follows: "The cascs on this subject are t o  the cffect, further, that  a 
stipulation of the kind now presented, providing for an extension of the 
timc within whirh the timber must be cut, is in the nature of an option, 
and i t  is held by the great weight of authority that contracts of this 
character do not of thcmscIvcs create any intercst in the property, but 
only amount to an offer to create or convey such an interest whcn ithe 
conditions are performed and working a forfeiture when not strictly 
complied with. Waterman v. Banlcs, 144 U.S. 394; Hacher v. Weston, 
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197 Mass. 143; Gaston v. School D~str ic t .  94 Mich 502; Setoton v. 
Xewton, 11 RI. 390; Bostwack v. Hess, 80 Ill. 138. Our own tlccisions 
are in general approval of these principles," citing Ward v. Albertson, 
165 N.C. 218; Winders v. Kenan, 161 N.C. 628; Bateman o. Lumber 
Co., 154 N.C. 248; Hornthal 2). Ilowcott, 154 N.C. 228. 

And in Winders v. Kenan, supm, it  is held, among other things: 
"When in consideration of a certain sum of money the owner of lands 
agrees (to convey them within a named period upon the payment of an 
agreed purchase price, the writing is unilateral, an offer t o  give another 
the right to  buy, an option, and not a contract to sell, which does not 
bind the one accepting its conditions to  purchase the lands, and he is 
required to exerclse liis rights thereunder within the specified time, and 
perform the conditions imposed as to  payment, in accordance with the 
terrns of the writing. 

"Where an option for a sale of lands has been accepted, wl~ich pro- 
vides for the payment of the purchasc price as a condition precedent, i t  
is thc duty of the purchaser to  pay in accordance with its terms, and a 
rncre notice of his intention to buy is insufficient. 

"Unilateral contracts or options for tlie sale of lands arc to be con- 
strued more strictly in favor of the maker, and the time of its perform- 
ance by t,he one holding the option is of the essence of the contract, and 
the conditions imposed iriust I-,(> perfonncd by him in ordrr to  convert 
the right t o  buy into a contract of sale." 

And applying these principles to tlic facts of the present record, mTe 
are of opinion, further, that  since the loreclosurc tlie defendants have 
never acquired or held any interest in the property itself, but only 
held an option t o  purchase, which they lost by an entire failure to coin- 
ply within the time and that tlie ordinary incidents of a contract bc- 
ltwcen landlord and tenant, on which the latter is estopped to question 
the former's title, sliould prevail, and tlie justice had jurisdiction to  

hear and decide the cause. 
(396) I n  tlie authorities cimted by defendants, the tenant, in addition 

to  his rights as lessee, had acquired and held an interest in the 
property itself, giving liini the right to an accouni and at-ljustmcmt of 
equitics between them, either by tlie tcrins of the agreement or by 
recognition of the landlord in waiver of his rights, the case presented in 
Hauser v. Morrison, supm. But in tlic present instance, as stated, no 
such interest has been made t o  appear in any aspect of the evidence, 
and the relationship between the parties is one of ordinary lease be- 
tween landlord and tenant, and where the time of the lessee has expired 
by the terms of the agreemcnt. See Burwell v. Cooper's Coop. Co. 172 
N.C. 79. With every disposition to  sympathize with tlic efforts of the 
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defendants to  procure a home of their own, we think we are justified 
in saying, and the facts of the record disclose, that the  defendants seem 
t o  have entered on an undertaking tha t  has proved too much for them. 
They failed t o  make their payments t o  the building and loan com- 
panies, which we know are indulgent as far as permissible, and properly 
so. They hare  failed to  comply with the option given by the plaintiff, 
who was endeavoring to help them. Where they procured the $50 which 
they claim to have tendered, but after the time specified, does not 
appear, but there is no  likelihood that further indulgence would be of 
real benefit to them, and, in any event, we are of opinion, and so hold, 
tha t  plaintiff is entitled to have his contract enforced in its inltegrity 
and on the testimony, if believed, there should be a verdict for plaintiff. 

Reversed. 

CLARK, C. J., concurs in the decision, but is further of the opinion: 
1. That  even if an  equity had developed in the justice's court i t  

would not have ousted the jurisdiction. The Constitution, Art. 4, sec. 
1, is as follows: "Abolishes distinction between actions a t  law and suits 
in equity  feigned issues. The distinctions between actions a t  law and 
suits in equity and the forms of all such actions and suits shall be 
abolished." 

Same article, see. 27, prescribes: "Jurisdiction of justices of the 
peace. The several justices of the peace shall have jurisdiction, under 
such regulations as the General Assembly shall prescribe, of civil actions 
founded on contract, wherein the sum demanded shall not exceed two 
hundred dollars and wherein the title to  real estate shall not be in con- 
troversy, and of all criminal maltters arising in their counties where the 
punishment cannot exceed a fine of fifty dollars or imprisonment for 
thirty days. And the General Assembly may give to  justices of the 
peace jurisdiction of other civil actions wherein the value of the 
property in controversy does not exceed fifty dollars," with a further 
provision tha t  in all actions, civil or criminal, "the party against whom 
judgmenit is rendered may appeal to the Superior Count." 

It is clear, therefore, that the distinction formerly existing (397) 
between law and equity (which u7as purely incidental, arising 
from equitable doctrines being brought into the law by progressive 
judges like Lord Not t i ngham and others against the protest of the 
more conservative occupants of the bench who deemed this distinction 
an indispensable law of nature) was absolutely destroyed a s  a matter 
of jurisdiction by the above provision in our Constitution. This dis- 
tinction could thereafter obtain as little in the court of justices of the 
peace as in any other court. There is no intimation whatever tha t  
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the jurisdiction of a justice of thc peace is restricted to matters former- 
ly cognizable on tlie law side or is ousted whenevcr an equitable ele- 
ment arises in the controversy. Aiter the adoption of the Constitution 
of 1868, the bench being still occupied, necessarily, by judges who had 
been thoroughly indoctrinated with the idea that tlic distinction be- 
tween law anti cquity was sometliing inherent in thc Constitution of the 
Universe, there were dccisions wllicli still upheld this distinction in 
actions brought hcfore the clerk and bcforc a justicc of the peace, 
notwithstanding the explicit and unmistakable declaration of the Con- 
stitution. But me who can read the Constitution with clearer eyes, be- 
cause without the prcpossessionb natural to those who studied law 
under the old system, should correct arid not repeat their errors. 
Most especially is i t  true ns to constitutional matters that the Consti- 
tution itself sbonld be our guide, and not erroneous decisions, lest 
we bring upon ourselves the scriptural condemnation that we "make the 
Word of none effect by our traditions." Matt. 15:6; Mark 7:13. It is 
true that  a justice of the peace cannot issue an injunction, and neither 
can this Court. But this is not because ncithc.r court has equitable juris- 
diction, but bccause the statute llas not given t o  either authority t o  
issue this remedial writ as a matter of ordinary litigation. 

2. If the title to land arises in an action beforc a justice of the peacc 
under the Constitution the magistrate has no jurisdiction. If the justice 
holds that tlie tikle to  land is in issue he must dismiss the action (Re- 
visal, 1423), but the justice must hold whcther it  does or not, and the 
Constitution gives the right of appeal in eithcr event. When the case 
gets into the Superior Courl on such appeal, the whole spirit of the 
Constitultion and of our statutes based thcreon is that, being then in 
a court of general jurisdiction, the appcal will not be disinissed and the 
parties required to go out by one door of the courthouse to  immediately 
come back in by anotlicr into the same courtroom, for the court being 
seizcd of jurisdiction will proceed to try the cause on its merits. This 
has been expressly provided by statute where a cause has been brought 
before the clerk, but on appcal i t  appears that he had no jurisdiction. 
In such casc, the court will proceed to t ry the cause (Revisal, 611, and 

cases cited thereunder in Pell's Iievisal), and even when the 
(398) proceedings before the clcrk wcre a nullity (In re Anderson, 132 

N.C. 243) and the judge can rnahe arnendmcnts to give juris- 
diction in that  court. Ewbank v. Turner, 134 N.C. 81. The same is true 
as to  appeals from s justice of the peace in criminal actions. 

Therc is nothing in the Constitution which indicates that this rule 
does not apply t o  appeals in civil cases from a justice. It has been hcId 
that  the proper course in all nppeals to the Superior Court, independent 
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of any statutc, is not to dismiss in that court, h r ~ t  to make )the proper 
amendments and procecd. This principle was held by Smith, C .  J., for 
the Court in McMillan v. Reeves, 102 N.C. 559, citing West  v. Kittrell, 
8 N.C. 493, and Uoing v. R. X . ,  87 N.C. 360. There have been de- 
cisions since to thc contrary, but not without objection thcreto being 
made. Fcc concurring opinions in Unitype v .  Ashcraft, 155 N.C. 71; 
Wilso.n, v. Ins. Co., ib., 176-178, and cases ithere cited; Cheese Co. v. 
Pipkin, ib., 401; 8. v. McAden, 162 N.C. 578; i?lcIver v .  R. R., 163 
N.C. 546, and dissenting opinion in ddcIiaurin v. McInfyre ,  167 N.C. 
355, 356. 

Cited: IIahn v. Fletcher, 1E9 N.C. 732; Supply Co. v. Davis, 194 
N.C. 330; Fertilizer Company v. Bowen, 204 N.C. 377; Harwell v. 
Rohrubaclcer, 243 N.C. 258. 

(399) 
ARMOUR FERTILIZER WORKS v. W. H. AIKEN. 

(Filed 17 April, 1918.) 

1. C o n t r a c t v e n d o r  a n d  Purchaser--Express Warranty-Implied War- 
ranty. 

Subject to a few recognized exceptions, a n  exprws warranty in an exe- 
cuted contract of sale will exclude one that  is ordinarily implied where the 
two a r e  of the same general nature or refer to the same or closely related 
subjects or qualities in the thing sold. 

2. Fertilizers-Vendor and Purchaser-ContracZs~Exp~ess Warranty- 
Analysis-Crops-Damages. 

An express warranty in the written contract of sale of commercial fer- 
tilizers guaranteeing a specified analysis, but not a s  to the result on the 
crops in  which i t  is to be used, will protect the manufacturer or seller from 
the warranty ordinarily implied, that the fertilizer is fitted for the con- 
templated purpose. 

Where the maker of notes given for commercial fertilizer therein waives 
all claims, damages and penalties in case of deficiency, except claim for the 
actual commercial value of deficiency when ascertained and determined by 
the State Chemist from samples taken in the presence of the seller or his 
authorized representative, the stipulation as  to the waiver is a reasonable 
and valid one and excludes any and all evidence as  to the effect of the fer- 
tilizer upon the crops upon the question of damages: and where there is 
no allegation in the pleading that  the  specified method has been employed, 
a demurrer is good. 
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4. Same-Statutes-Waiver. 
Chal~ter  143, Laws of 1917, rrpealing sections 3945-3956 of the Revisal, 

provides adequate and suWcient means and facilities for the analysis of 
fertilizers by the State Chemist, nuder conditions safegnrading both the 
seller and buyer thereof, and ~ m v i d e s  that  no sui t  shall he brought for 
damages resulting in their use except after chemical analysis showing de- 
ficiency of ingredients, etc., with further provision allowins either party to 
make further agreement for their reasonable and lawful protection: Hcld,  
a waiver by the purchaser of any demand for damages, except such a s  
map be ascertained in the manner specilicd in the stalute, is valid and 
enforcible under the present law. 

5. Courts-,Turisdiction-nIu11icipal Courts-Superior Courts-Pleadings 
-Demurrer. 
d counterclaim, strictly as  such, and not bg way of defense, may not be 

set up in excess of tlie jurisdiction umonnt of a municipal court in which 
the action is properly brought: and a demurrer in the Superior Court on 
appeal which has only derivative jurisdiction is good. 

CIVIL ACTION, heard on appeal from the City Court of Raleigh and 
on demurrcr of plaintiff to  defendant's counterclaim and further de- 
fense before Lyon, J., a t  October Term, 191'7, of WAKE. 

The action was instituted in the City Court and was to recover the 
amount of a promissory note for $458.04, bearing date I May, 1916, 
and due on or before 1 October, 1916. After the direct promise to  pay 
the amount of said note and interest, the same proceeded as follows: 

The consideration of this note is: 

100 sacks 8-3-2 . . . . . . . . . sacks 
40 sacks cotton-seed meal, '71h ccnts, sacks 

3 sacks nitrate of soda, 18 cents . sacks 

I hereby acknom-lcdgc I have recived and used the above fertilizer 
without any guarantee on tlie part of Arrnour Fertilizer Works, or its 
agents, as  to  results from its use, and which have been inspected, tagged 
and branded under and in accordance with the laws of this State; and 
I hereby waive all claims, damages, and penalties in case of dcfiriency, 
except claim for the actual commercial value of deficiency when, and 
only when, ascertained and determined by the State Chemist from sam- 
plcs taken in the presence of seller, or scller's authorized representative, 
from fertilizers for which this note is given. 

Witness my hand and seal the day and year above written. 
W. H. A I I ~ N  (SEAL) 

Plaintiff in his verified complaint alleged the execution of the note 
in form as stated, and that  no part of same had been paid though re- 

peatedly demanded. 
(400) Defendant answered, admitting execution of the note, and that  
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no pant of same had been paid, and by way of co~n~terclaim and fur- 
ther defense made averment as follo~vs: 

For a further defense, the defendant therefore, answering the com- 
plaint of the plaintiff, alleges: 

"1. Tha t  defendant bought from plaintiff 100 sacks of 8-3-2 fertilizer, 
40 sacks of cottonseed meal, and 3 sacks of nitrate of soda; tha t  he 
agreed to  pay for said fertilizer the sum of $355, for said cottonseed 
meal the sum of $79, and for the nitrate of soda the sum of $24.04." 

Defendant admits that the cottonseed meal and the nitrate of soda 
was up to  the guaranteed standard, but he alleges that the 100 sacks of 
fertilizer purchased by him from the plaintiff was utterly worthless; 
tha t  defendant applied said 100 sacks of fertilizer to  his crops in R 

liberal manner and cultivated said crops in a careful and husband-like 
manner, but tha t  his crops received absolutely no benefit from said 
fertilizer. 

"2. Tha t  by reason of the said fertilizer being worthless and of no 
account, defendant was damaged in the sum of $ 8 5 ,  which amount of 
$855 defendant specifically pleads as an offset and counter to plaintiff's 
cause of action. Wherefore defendant demands judgment in the sum of 
$500, with interest from day of until paid, and the 
costs of the action to be taxed by the clerk." 

Plaintiff demurred to said answer: 
"1. For tha t  the further defense alleged was not open to defendant 

by reason of the express stipulations of the note. 
"2: Tha t  the City Court of Raleigh had no jurisdiction of the 

amount of damages as set up and claimed by defendant, to wit, $845." 
There was judgment in City Court against defendant for the amount 

of the note and, on appe,al, this judgment was affirnied, the court being 
of opinion that the demurrer of plaintiff should be sustained on both 
positions. 

Joseph B. Cheshire, Jr., for plaintiff 
W. H. Lyon, Jr., for defendant. 

HOKE, J.,after stating the facts: It is the accepted position here and 
elsewhere that, subject to a few recognized exceptions, an express war- 
ranty in an executed contract of sale will exclude one that  is ordinarily 
implied where the two are of the same general nature or refer to the 
same or closely related subjects or qualities in the thing sold. Guano Co. 
v. Live Stock: Co., 168 N.C. 443; Piano Co. v. Kennedy, 152 N.C. 196; 
DeWitt v. DeBerrg et al., 134 U.S. 306, and see an instructive editorial 
note on the subject in 33 L.R.A. (N.S.), 501, case of Loxtercamp v. 
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I,i?rcaker Implement Co., 147 Iowa 29. And thc principle Ems bccn 
(401) approved and applied in well considercd ca~ses to sales of com- 

mercial fertili~ers wherein i t  was hcld that  an express warranty 
guaranteeing a specified analysis, but "not as to results on the crops," 
would protect the manufacturer or vendor from damages claimed for 
loss or diminution of crops, because the goods wcrc not fitted for the 
purposc for which they wcre bought, this being a warranhy ordinarily 
implied on such contracts. Carter v. McGill, 171 N.C. 775; S. c., 169 
N.C. 507; G u a ~ o  Co. v. Live Stock Co., supra; Germofort v. Cathcart, 
104 S.C. 125; Allen v. Young, 62 Ga. 617. 

I n  the North Carolina cases just cited, of Carter v. McGill, both 
opinions written by Associate Justice Walker, i t  was held that, while on 
a warranty of that  kind the vcndor was protected from any claim for 
damages arising from loss of crops, etc., the condition of the crops 
tending to show that  the fertilizer had been of no benefit to them, was 
admissible when the same was sufficiently definite and specific to  be 
of reasonable aid to  the jury in reaching a correct conclusion on the 
rhemical analysis as  i t  was guaranteed by the conltract, approving i11 
tha t  respect the gencral principle applied in Morgan v. Tomlinson, 166 
N.C. 357, a case however, whcre an express warranty of fertilizer was 
established by the verdict. 

I n  this contract i t  will be noted tha t  the stipulations in protection of 
the vendor go inuch beyond those appearing in the cases just referred 
to, the provision being: 

"I hcreby acknowledge I have received and used the above fertilizcr, 
without any guarantee on lthe part of Arinour Fertilizer Works or its 
agents as to  results from its use, and which have been inspected, tagged 
and branded under and in accordance with the laws of this State; and 
I hereby waive all claims, damages and penalties in casc of deficiency, 
except claim for the actual commercial value of deficiency when, and 
only when, ascertained and determined by the State Chemist from 
samples taken in the presence of seller or seller's authorized reprcsenta- 
tive, from fertilizers for which this note is given." 

I n  its terms and purpose i t  is broad enough to exclude and does ex- 
clude any and all evidence as to the effect of the fertilizer on the crops, 
the agreement being as shown tha t  the purchaser waives all claims 
except those for the "commercial value of thc deficiency" from thc 
stipulated standard, and this only "when ascertained and determined 
hy the State Chemist from samples taken from the fertilizers sold and 
in the presence of the sellcr or his authorized agent." We are of opinion 
that  such a stipulation is in every way a reasonablc one, wcll calculated 
t o  promote and insure fair and safe dealing in this important matter 
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and not only not opposed to any public policy prevailing with us, but 
the same is in accord with direct suggestion of this Court in 
Carter v. McGill, supra, and fully recognized and approved in (402) 
our latest legislation on the subject Laws 1917, ch. 143. 

The statute in question, repealing sections 3945 )to 3956 of Revisal, 
inclusive, makes elaborate and minute provision with the view of insur- 
ing a correct analysis of these important commodities and in protection 
both of the manufacturer and vendor and of the purchaser and con- 
sumer; directs the employment of sufficient chemist and assistants; pro- 
vides for an  analysis a t  the instance of the purchaser or by its own 
agents when necessary; provides, further, that  samples for the purpose 
shall be taken always in the presence of the agent, seller or dealer or 
some representative of the manufacturers or if none of these can be 
present or if they refuse to act, then in the presence of two disinterested 
wiltnesses, etc. That  no suit for damages shall be brought for results in 
use except after chemical analysis showing deficiency of ingredients un- 
less the dealer has been selling goods that  are outlawed by the statute 
or has offered for sale during the season dishonest or fraudulent goods. 

Have thus deaIt very fully with the subject, recognizing as sound 
the principle of selecting the samples in the presence of the manufac- 
turer or dealer, section 7 of the act concludes with the proviso that  
"nothing in lthis act shall impair the right of contract," showing the 
clear intent and purpose of the Legislature t o  allow to either party the 
privilege of making further stipulations in reasonable protection of their 
inherests and in accord with established principles of law. In  Z c L a w -  
horn v. Fertilizer Works, 158 N.C. 274, opinion by the Chief Justice, 
decided intimation is given that  this is the true public policy and the 
correct interpretation of our former statute on the subject and undoubt- 
edly i t  should prevail under ithe present law. 

We must all recognize that in these sales of commercial fertilizers, 
among the most important of our economic life, some such provision as 
this is essential and necessary to  the proper protection of the manufac- 
turer and dealer on the one side and purchaser and consumer on the 
other, and required to enable them to have any correct estimate of the 
pecuniary value of such contracts, and the defendant, under a valid 
agreeme&, having waived his right to any and all claims for damages 
except for deficiency in ingredients and then only when such deficiency 
is ascertained in a specified way, and there being no allegation or claim 
that  the required measures were taken to have a fair analysis made, we 
must hold that no valid defense has been alleged and, on that  ground, 
the demurrer of plaintiff has been properly sustained. 

As to  the second ground, the counterclaim, being for $845, is beyond 
the jurisdiction of the City Court and that  of the Superior Court being 



428 I N  THE SUPREME COURT. [I75 

only derivative, the damages alleged could not be properly insisted on 
strictly as a counterclaim. 

(403) It is allowable, however, to set up and establish the same by 
way of defense to  a smaller demand, for the reason and t o  the 

extent set forth in Cheese Co. v. Pipkin, 155 N.C. 394, and other cases. 
As the demurrer is sustained on the principal ground tha t  the answer, 

as stated, sets up no valid defense to plaintiff's demand, the judgment 
of the court below must be affirmed. 

Affirmed. 

Cited: Fertilizing Co. v. Thomas, 181 N.C. 281; Ward v. Liddell, 182 
N.C. 224; Jones u. Guano Company, 183 N.C. 339; Pearsall v. Eakins, 
184 K.C. 294; Perry v. Perry, 190 N.C. 126;  Swift and Company v. 
Aydlett, 192 K.C. 338. 

B. E. EVERHART ET AL. V. M. A. ADDERTON ET AL. 

(Filed 17 April, 1918.) 

1. Mortgages-Tenants in Common-Division of Lands - Foreclosure- 
Rights of MortgageeRights of Purchaser. 

Where a mortgagee sells lands under the power contained in the mort- 
gage given by tenants in common, without suggestion of fraud or irregu- 
larity, the fact that subsequent to the execution of the mortgage and be- 
fore the sale, the mortgagors severed the cotenancy by dividing the lands, 
in no wise affects the rights of the mortgagee to his lien upon the whole 
land or that of the purchaser to receive his deed upon paying the amount 
of his bid. 

2. Mortgages-Foreclosure-Sales for Cash-PaymenGRights of Mort- 
gagors. 

Where according to the terms of the mortgage the lands have been ad- 
vertised and sold for cash, the fact that  the mortgagee did not require 
the purchaser to pay his bid for 19 days cannot, alone, advantage the 
mortgagor in his endeavor to set aside the sale. 

3. Mortgages-Foreclosure-Auctioneer - Memorandum - Contracts - 
Rights of Purchaser. 

The purchaser a t  a sale under foreclosure under the power conferred in 
a mortgage of lands may enforce the contract and demand his deed upon 
payment of his bid, after the auctioneer has signed the memorandum 
thereof. 

4. Mortgages-Foreclosure-Purcha~er-Mortgages. 
The principle forbidding a mortgagee to buy in the lands subject to his 

mortgage has no application to a mortgagor's becoming the purchaser a t  
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the sale, in the former instance the mortgage remaining notwithstanding 
the sales thereunder. 

5. Tenants in Common-Severance of Title-Mortgages-F'oreclosurc- 
Purchaser. 

Wherc tenants in common mortgage lands and thereafter divide them 
among themselves, a t  a foreclosure sale thereafter made by the mortgagee, 
under the power contained in the instrument, either of them may bid in  
the property, the relationship of tenants in  common having been severed, 
and hold for  himsclf the title thus acquired and the principle t h a t  a ten- 
an t  in common holds an acquired title for the benefit of all  has  no appli- 
cation. 

6. Tenants i n  Common-Mortgages-Purchascrs-Husband and Wife. 
Semhk,  a wife of a tenant in common who has joined in their mort- 

gage to convey her contingent right of dower may become the purchaser 
a t  the foreclosure sale under the power of sale therein contained. 

APPEAL from Harding, J., a t  November Term 1917 of DAVID- (404) 
SON. 

By consent the facts were found by the judge. Frank C. Clemmons 
and George Foster were tenants in common of the lands described, and 
in Junc, 1909, executed to M. A. Adderton a mortgage thcreon to secure 
the sum of $300, their wives joining in the conveyance. The mortgagc 
was duly registered and default having been made, the land was duly 
advertised and sold on 5 March, 1917, under the power of sale, when 
Fannie Foster, wife of said George Foster, was declared the highest 
bidder in the sum of $450, hy the auctioneer, who gave a memorandum 
in writing thereof. On 31 .June, 1910, after the note became due, the 
mortgagors, Foster and Clemmons, divided the lands among themselves 
equally, each assuming payment of one-half the debt, but each agrce- 
ment was without the knowledge or consent of the mortgagee. 

On 23 March, 1917, Frank C. Clemmons conveyed his half interest 
in the land to B. E .  Everhart and on sarnc dav said Evcrhart and 
Clcmrnons tcndcred to the mortgagee one-half the amount due on the 
note secured by the mortgage and one-half the cost of the sale, which 
was declined by the said Adderton and on the next day they com- 
menced this action and filed a complaint to compel the defendant mort- 
gagec t o  accept such tender and t o  redeem the mortgage and canccl 
the same of record. On the same day after thc summons was issued 
and thc complaint filcd, Fannic Foster tendered M. A. Adderton, the 
mortgagee, the sum of $450, the purchase price of the land which she 
had bid off a t  the mortgage sale on 5 March, and dernandcd of the 
mortgagee t o  make a deed t o  her as such purchaser, which tender was 
declined. She and others claiming an interest were made parties to  this 
action. 
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The court further finds that  a t  the time of the tender by Fannie 
Foster of the purchase money she was and has been a t  all t i n m  since 
said date ready, able, and willing to pay the purchase pricc and accept 
the deed from the mortgagee. And that  the same was true as to  B. E. 
Everhart and his tender of one-half the indebtedness, and that M. A. 
Adderton is willing, ready, and able t o  make a deed as directed by the 
court either to Fannie Foster as purchaser of the whole tract or to B. 
E. Evcrhart for his one-half of said tract. 

The court, upon these findings, adjudged tha t  mortgagee receive from 
the defendant Fannic Foster the mnl of $450, the amount of her 

(405) bid a t  the foreclosure sale and as mortgagee execute to her a 
conveyance of the entire tract of land described in the mortgage 

as sold a t  the foreclosure sale and out of the proceeds pay first the 
expenses of said sale, then the note secured by the mortgage and the 
remainder, if any, to the mortgagors. 

Walser & Walser for Fannie Foster. 
Raper ,& Raper for plaintiffs. 

CLARK, C.J. The mortgage was regularly executed and covered the 
entire tract of land and upon default the sale was duly advertised and 
Fannie Foster was the last and highest bidder. There is no allegation, 
suggestion, or finding that there was any fraud, oppression, or irregn- 
larity as t o  the execution and registrat,ion of the mortgage or in the ad- 
vertisement and sde.  At  the time of the execution of the mortgage the 
plaintiffs Frank Clemmons and George Foster were cotenants. The 
fact that  subsequent t o  the execution of the mortgage, and before the 
sale, they served the cotenancy in no wise affected the rights of the 
mortgagee, who had a lien upon the entire undivided tract and legally 
exerciscd the  power of sale as t o  the whole tract. The plaintiff Clem- 
mons having sold his half interest in the land t o  Evcrhart, has no in- 
terest in this action. The plaintiff Everhart having bought Cleinmons' 
interest, after the sale acquired nothing except Clemmons' right to re- 
ceive one-half the proceeds of the sale, if any, after payment of the 
costs of the sale and the mortgage debt. 

The defendant Adderton, mortgagee, could not be compelled to  ac- 
cept one-half thc mortgage note and release the one-half the land 
which had been assigned to Clemrnons in the partition between him 
and Foster. Fannie Foster, having bought the entire tract of land, 
could not be required to  accept one-half the land on payment of one- 
half of the bid. 

There is no equity shown to set aside the sale duly made under the 
power in the mortgage, and the court properly adjudged that the mort- 
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gagee should accept payment of the bid and execute title to the pur- 
chaser for the entire tract. The delay of payment for 19 days after 
the sale is not per se a forfeiture of her rights by the purchaser. It is 
not alleged or shown that  the mortgagee demanded payment of said 
bid or that  payment was refused. The right of the purchaser to  enforce 
the contract was complete when the property was knocked off to  the 
bidder and the auctioneer signed the memorandum. Dickerson v. Sim- 
mons, 141 N.C. 325; 27 Cyc. 1486. 

It is true that  the terms of sale in the mortgage was for cash, but the 
advertisement and sale, i t  seems, were made in strict conformity with 
such terns. 27 Cyc. 1481 (7).  It was no deviation that  the 
mortgagee did not require the cash to be paid over trill 19 days (406) 
has elapsed. If any damage had resulted from such delay, the 
mortgagee could have refused to execute title. But  no opposition is 
made by the montgagee in this case, nor is any refusal to comply on 
the part of the purchaser shown. 

This is not the case of a mortgagee buying a t  his own sale. I n  such 
case, the mortgagor being in the power of the mortgagee, the mortgage 
remains a mortgage notwithstanding the sale. 

I n  McLawhorn v. Harris, 156 N.C., 107, i t  is said that  destroying 
the unity of possession of cotenants in common will dissolve the tenan- 
cy and thereafter a former tenant in common may acquire the entire 
property. I n  this case the tenancy in common having been dissolved 
before the sale, there was no reason why Foster, himself, one of the 
former cotenants, might not have bought a t  this sale. Indeed, though a 
cotenant who buys in an outstanding title or lien upon the common 
property must hold i t  for the common benefit, he may become the 
purchaser a t  the sale of land t o  pay debts and hold the entire tract in 
his own right for the sale destroys the cotenancy. Jackson v. Beard, 
148 N.C. 29. 

Where one tenant in common has caused the sale by his failure to  
pay his share of the debt, he is not allowed to buy and hold for his 
own benefit because of the opportunity for fraud. Reed v. Buchanan, 
61 W. Va. 552, cited in McLawhorn v. Harris, supra. But in this case 
none of the debt was paid and the entire property having been sold 
under the mortgage, there is no reason why either tenant in common 
could not have bought the entire property, more especially as the 
unity of possession had been dissolved. Sutton v. Jenkins, 147 N.C. 
16; 17 A. & E. 711. 

I n  this case, moreover, the purchaser was not a tenant in common, 
but merely the wife of one of them, and had joined in the mortgage 
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simply t o  release her contingent right of dower. 
Affirmed. 

Cited: IZuark v .  Harper, 178 N.C. 253; Gentry v. Gentry, 187 N.C. 
31; Kelly v .  Ilavis, 211 N.C. 7; Sutton, v. Kank,  211 N.C. 449; Hatcher 
v. Allen, 220 N.C. 410. 

R. A. CANTER v. S. S. CHILTON. 

(Filed 17 April, 1918.) 

Declarations as  to definite markings of the corners of lands in contro- 
versy, made by one without interest, since deceased and before the con- 
troversy arose and sufficiently remote, a r e  competent evidence. 

2. Limitation of Actions-Color-Adverse Possession-Title-State. 
Evidence of necessary adverse possession and location of lands under 

color for thirty years is sufficient to take title out of the State; as, also, 
in this case, a grant from the State. 

3. Limitation of Actions-Adverse Possession-Partition-Go10~Bound- 
aries-Judgments-Deeds and  Conveyances. 

An entry upon and taking possession of lands under a judgment in par- 
tition proceedings constitute color of title, but i t  is necessary, in an action 
to recover the lands, for the party thus claiming, to introduce in evidence 
the petition, or a description of the land thus entered; and where he has 
failed to do so and introduces a later and sufficient deed to show color, 
his adverse possession will only be considered from the later period. 

4. Limitation of Actions-Adverse Possession-Color. 
Where the only disputed question in a n  action to recover lands is  the 

dividing linc between two adjoining owners, depending upon the location 
of a controverted corner, the question of adverse possession under color 
does not arise. 

(407) CIVIL ACTION to recover a tract of land, tried heforc Harding, 
J., a t  April Tern1 1917 of SURRY. 

From verdict and judglncnt for plaintiff the defendant appcals. 

Manning & Kitchin, S. P. Graves, and J .  U .  Folger for pluintifi 
W .  L. Reece and A. E.  Holton for defendant. 

BROWN, J .  The locus i n  quo is a small tract of land embraced by 
the letters G-E-B-C on map. The plaintiff owns the land on east 
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known as  Besson lands and defendant the lands known as the McKin- 
ney lands on the west. The plaintiff claims tha t  the true division line 
is the dotted line G to E, and defendant claims i t  is the solid line 
C to  B. 

The  defendant excepts to the tes~tiinony of witness Wall, who (408) 
tcshified to thc declarations of Louis Key and Enoch Johnson to 
the effect that the hickory and poplar marked the corner of the Beeson 
land. The witness testified that Key and Johnson were dead and that  
the poplar was Louis Kcy's and k e  McKinney corner. It appears 
that  the declarants had no intcrest in the land and that  their declara- 
tions were made long before this controvcrsy arose in 1911. The witness 
further testified that  hc  saw Enoch Johnson point out the poplar and 
that  he said it  was the corner of tlie Beeson land and ~ e y ' s  and Mc- 
Kinncv's corner. 

The evidence is clearly competent under numerous rulings of this 
Court. Halstead v. Mullen, 93 N.C. 252; Sullivan v. Rlount, 165 N.C. 
7. 

The motion to  nonsuit was properly overruled. 
There is evidence tcnding to prove that  the plaintiff and those undcr 

whom he claims have been in actual possession of the land described in 
tlie complaint undcr color of title for more than thirty years. The evi- 
dence of their possession is full and consists of unequivocal acts of 
ownership testified to  by witnesses Hill and Wall. 
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This is sufficient evidence to  prove title out of the State, although 
the introduction of the Shoeber grant does that.  In our opinion there 
is evidence sufficient to  show that  i t  covers the land claimed by plain- 
tiff. 

The defendant exccpts to the following instruction: "Thc plaintiff 
contends tha t  if you take the defendant's own evidence, he began to 
clear i t  in 1903, and that  he did not get his decd until 1905, and that  
acts of possession that  lie perfornicd and tlie dominion or possession 
that he exercised over the land prior to the date of this deed in 1905; 
that he was there under nobody; that  he was not there under color of 
title, but that  his color of title began in him when he got his deed and 
tlie court charges you that this is true; that his color of title began 
when he got his decd." 

This instruction is correct, so far as i t  applies to the evidence in this 
case. It is familiar law that  color of title is given by descents cast and 
hy judgments and decrees, as well as by deeds and other proper writ- 
ings 1 Cyc. 1083, 1100. ,4n entry under partition proceedings eonsti- 
tutes good color. Smith v. Tew, 127 N.C. 299; Bynum v. Thompson, 
55 N.C. 579. So an entry upon and taking possession of land under a 
judicial decree is good color and this is generally true, although the 
decree is irregular or even void. 1 Cyc. 1100, and notes. 

The defendant claims title to  the McKinney land under a sale for 
partition made in 1902 and confirmed in 1903. The deed by the com- 
missioners to Chilton was executed 6 March, 1905. The defendant 
entered October, 1903. The defendant's color would begin to  take effect 

a t  time of his entry and possession but for the fact that  the pe- 
(409) tition is not in evidence and the order of sale and confirmation 

conlains no description of any land. 
There is nothing in the record purporting to  describe any land 

claimed by defendant except the deed of 1905. While a judicial sale 
and the proceedings authorizing i t  are color. of title, i t  must be shown 
that  they cover and include the land upon which the entry is made 
by such authority. An instrument in order to operate as color of title 
to  the claimant thereunder must sufficiently describe the land intended 
to be conveyed. 1 Cyc. 1085. 

The judge was, therefore, correct in his instruction, because no paper 
of any kind antcceclent to the deed containing m y  description of the 
land had been introduced by defendant. Barker v. R. R., 125 N.C. 596; 
1 R.C.L. 713. 

The fact is the question of color of title does not arise upon the facts 
of this case so far as defendant is concerned. I n  any view of the evi- 
dence, if believed, the plaintiff has shown title t o  the Cantcr or Beeson 
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lands. The defendant claims nothing more than the adjoining tract, 
known as the McKinney land. The only controversy arises out of the 
location of the dividing line between the two tracts. 

The real dispute was as to the proper location of the hickory and 
poplar corner, the defendant cIaiming that  the corner was on the bank 
of the branch. The land actually in dispute is that  land embraced in 
the boundary between the corner as claimed by the plaintiffs and the 
corner as claimed by the defendant. 

The jury appeared to  have settled the matter by adopting the plain- 
tiff's contention. 

Upon a review of the record we find 
No error. 

Cited: Crocker v. Vann, 192 N.C. 430; Trust Company v. Parker, 
235 N.C. 333; Johnson v. McLamb, 247 N.C. 538. 

(410) 
MRS. BETTIE A. PHILLIPS v. J. A. GILES, ADMINISTRATOB OF 

MARY J. RICHMOND. 

(Filed 24 April, 1918.) 

1. Limitation of Actions-New Promise--Statutes. 
Revisal, sec. 371, does not change the character or quality of the ac- 

knowledgment or new promise theretofore required to repel the bar of 
the statute of limitations in  a n  action on contract, except that  the new 
promise should be "in some writing signed by the party to be charged." 

2. Same--Implication of Law-Promise to Pay. 
In  order to revive a debt which is barred by the statute of limitations, 

there must be a n  express unconditional promise to pay the same in writ- 
ing or a written definite and unqualified acknowledgment of the debt as  
a subsisting obligation, signed by the debtor, etc., and from which the 
law will imply a promise to pay. 

3. Same--Implication Repelled. 
Where the debtor has, by a signed written instrument, unqualifiedly 

and definitely acknowledged the debt as  his subsisting obligation, the law 
will imply a promise to pay it, and it is sufficient to repel the bar  of 
the statute of limitations unless there is something in the writing to repel 
such implication. 

4. Same. 
A paper-writing signed by a parent certifying that she owes her daugh- 

ter a sum of money, in a stated amount, for moneys she had borrowed 
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from her  a t  various times, and stating the daughter was to have a certain 
sum of money from her estate, giving her reasons, is sufficiently definite 
to imply a promise to pay the amount of the debt, and as  a new promise, 
to repel the bar of the statute of limilations. 

5. Instructions-Intimation of Opinion-Ultimate Facts. 
As to whether a fact is sufficienily proven by the evidence is within the 

province of the jury to determine, and upon which the court may not in- 
timate a n  opinion, Revisal, ser. 535;  and this inhibition extends not only 
to the ultinmte facts, but to all the essential inferences of fact arising 
from the testimony upon which the ultimate far ts  necessarily depend. 

6. Same--Limitation of Actions-New Promise-Wiring-Signature. 
Where a n  acknowledgment of a debt contained in a writing purporting 

to have been signed by the debtor, is relied upon to repel the bar of the 
statute of limitations as  a new promise to pay, in a n  action thereon, and 
there is evidence that the signature was in the handwriting of the de- 
ceased debtor, the question a s  to whether the debtor signed i t  was an in- 
ference of fact for the jury to determine upon the evidence, and a charge 
by the court that  the jury find the issue in  the affirmative if they found 
the facts to be as  testified is a n  expression of opinion on the ultimate fact 
to be proved, prohibited by statute, and constitutes reversible error. Re- 
visal, see. 535. 

CIVIL ACTION, tried before W. A. Devin, J., and a jury at January 
Term 1918 of DURHAM. 

The action, instituted apparently in 1917, was t o  recover the sum 
of $283.95, for money loaned by plaintiffs to  defendant's intestate. 

There was allegation with evidencc on part of plaintiff tending to 
show that, in the years 1905-1908, and 1910, plaintiff loaned to intes- 
take, who was hcr molther, different sums aggregating the arimunt in 
question, and in the fall of 1916, not long before intcstate7s death, she 
cxecutcd a paper-writing, acknowledging said indebtedness in terms as 
follows: 

"Sept. 18, 1916: This is to  certify that  I ,  Mary J. Richmond, owe 
my daughter, Bettie M. Phillips, $283.95 (two hundred and eighty- 

three dollars and ninety-five cents) for borrowcd money a t  
(411) different times. And Bettie is t o  h a w  $500 (five hundred dol- 

lars) out of my estate as a gift a t  my death, as the rest of the 
children has had something and Bettie nothing. Willie L. Richmond 
and Johnnie D. Richmond each got land. And Mary Fannie Chambers 
got a $1,000 (thousand dollars), $500 (five hundred) as a gift and $500 
(five hundred) to take care of me as long as I live. 

"This I witness my hand and seal. 
(Signed) MARY J .  RICHMOND." 

That  some time after intestate's death and defendant's qualification 
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as executor, plaintiff presented her claim and payment having been re- 
fused, plaintiff instituted the present suit. 

Thcrc was a denial of indebtedness and of execution of paper-writ- 
ing on the part of defendant and also plea of the statue of limitations. 

Plaintiff presented the paper-writing and offered evidence tending to 
show tha t  the signature was in thc handwriting of her mother, the in- 
testate. T .  B. Peirce, a witness, cashier of a bank in Durham, qualified 
as an expert in the handwriting of intestate, testified that  such signa- 
ture was in her handwriting. On cross (~xnmination he. admitked there 
were some minor differences, hut adhered to  his opinion tha t  the signa- 
ture was in the handwriting of intadate, and plaintiff herself testified 
tha t  such signature was in the handwriting of the intestate. 

It was insisted for defendant that  the paper-writing in qucstion was 
not sufficient to  rcpcl the bar of the statue of linlitations otherwise ex- 
istent against plaintiff's claim, and for that  reason movcd for judg- 
ment of nonsuit. Motion overruled and defendant excepted. 

The cause was submitted to the jury, who rendered verdict as fol- 
lows: 

1. I s  the signature to the paper-writing, dated 18 Septcmbcr 1916, 
Exhibit 2, offered in evidence by the plaintiff, that  of defendant's in- 
testate, Mary J. Richmond? Answcr: "Yes". 

2. What amount, if any, is plaintiff cntitled to recover of the dcfend- 
ant? Answcr: "$283.95 and interest." 

The court charged the jury and defendant made exceptions as fol- 
lows : 

"Upon the view of law which the court takes in this caw, two issues 
are submitted to you: 

"1. I s  the signature to  thc paper-writing dated 18 Scptcmbcr, 1916 
(Exhibit No. 2 ) ,  offered by plaintiff tha t  of defendant's intestate. 
Mary J. Richniond? (a)  The court charges you if you find the facts 
t o  be as testified to  by the witnesses, you will answer that  issue 'Yes,' 
the evidence being that  the signature is that  of Mary J .  Richmond. If 
you so find by your direction and with your consent I will write that 
answer for, 'Ycs.' " (b) 

To  the foregoing part of his Honor's charge between the letters (a)  
and (b)  the defcndant excepted and assigns the same as crrolr. 

"2. Wlmt amount is plaintiff cntitled to recover of defendant? (412) 
(c) If you find the facts to bc as teslificd you will answer the 
second issue $283.95. If you so find, by your direction and with your 
consent I will write the figures $283.95 for you." (d) 

To  the foregoing part of his Honor's charge bctween the letters (c) 
and (d) the defendant excepted and assigns the same as error. 
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Judgment on the verdict and defendant excepted and appealed, as- 
signing for error the ruling of tlic court as to the paper-writing being 
sufficient t o  repel the bar of ~thc statute of limitations, the errors noted 
to  the charge. 

Bryant & Brogden for plaintiff. 
W .  G. Bramham for defendant. 

HOKE, J .  Our statue on the question of preventing the bar of the 
statue of limitations by reason of a new promise, Revisal, scc. 371, is 
in terms as follows: 

"No acknowledgment or prank shall be rcceived as evidence of a 
new or continuing contract, from which the statue of limitations shall 
run, unless the same be contained in some writing signed by the party 
to  be charged thereby; but this section shall not alter the effect of any 
payment of principal or interest." 

Authorilty on the subject is t o  the effect that  it was not the mcaning 
of this law in its terms or purpose to make any change in the character 
or quality of the acknowledgment or promise heretofore required to  
repel the bar of the statue except that  the same should be "in some 
writing signed by the party to be charged." Apart from this require- 
ment, therefore, our dccisions both before and since are apposite to  the 
true interpretation of the law. 

This position was fully recogniz~d in the rcccnt case of Shoe Store 
Co. v. Wiseman, 174 N.C. 716, and in that  and many other well con- 
sidered cases on the subject, i t  is held that, in order to revive a debt 
which is barred by the statute, there should be an express uncondi- 
tional promise t o  pay the same or that there should be a definite, un- 
qualified acknowledgment of the debt as a subsisting obligation and 
from which the law will imply a promise to pay. Boyster & Co. v. Pnr- 
re1 and Wife ,  115 N.C. 306; Taylor v. Miller, 113 N.C. 340; Faison v. 
Rowden, 72 N.C. 405; Moore v. Ilyrnan, 35 N.C. 272; Smith  v. Leeper, 
32 N.C. 86. 

I n  Faison v. Rowden, supra, i t  is held: "The new promise neces- 
sary ito repel the biar of the statute of limitations must be definite and 
show the nature and amount of the debt; or must distinctly refer to  

some writing or to  some other means by which the nature and 
(413) amount of the debt can be ascertained. Or there must be an 

acknuwledgrncnt of a present subsisting debt, equally dcfinitc 
and certain, from which a promise to pay such debt may be implied." 

And in Smith  v. Leeper, 32 N.C. 86, the true principle applicable 
is stnted as follows: "To repel the statue of limitations, a promise to 
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pay must be proven, either express or implied. (2) The law mill imply 
a promise when there is an acknowledgment of a subsisting debt, un- 
less there be something to rebut the implication." 

The same position has been approved in the decisions of the Supreme 
Court of the United States dealing with the question. Thus, in Shep- 
herd v. Thompson, 122 U.S. a t  235, Associate Justice Gray, delivering 
the opinion said: "But in order to  continue or to  revive the cause of 
action, after i t  would otherwise have been barred by the statue, there 
must be either an express promise of the debtor to  pay that  debt or 
else an express acknowledgment of the debt, from which his promise 
t o  pay i t  may be inferred. ,4 mere acknowledgment, though in writing, 
of the debt as having once existed, is not sufficient to  raise an implica- 
tion of such a new promise. To have this effect, there must be a dis- 
tinct and unequivocal acknowledgment of the debt so still subsisting 
as a personal obligation of the debtor." 

It is the principle very generally prevailing on the subject and 
would seem to be required with us by the phraseology of the statue it- 
self, which clearly recognizes that either a promise to  pay or acknowl- 
edgment of the debt as an existent obligation will suffice, unless there 
is something t o  qualify the express promise or to repel that  which the 
law would imply from the definite acknowledgment of the debt as a 
subsisting obligation. 

I n  the cases cited and relied upon by defendant, chiefly Wells v. Hill, 
118 N.C. 900, and Helm Co., v. Griffin, 112 N.C. 356, the headnotes 
and some expressions in the opinions give countenance to the proposi- 
tion that, in such cases, there should be both an acknowledgment and 
a direct promise to pay, but a careful examination of the facts will 
disclose that  in the latter, there was no acknowledgment of any debt as 
a subsisting obligation, but only that  the defendant had formerly owed 
the plaintiff and the language of the instrument gave clear indication 
tha t  no promise to  renew the obligation or pay the same was intended. 
And in Wells v. Hill, supra, while there may have been an acknowl- 
edgment of the debh, the promise to pay was indefinite and conditional 
and the entire correspondence, the basis of the claim for a renewal, 
showed that  there was no intent on the part of the promisor to recog- 
nize the debt as a subsisting obligation or to make an unconditional 
promise to pay. 

On the facts presented, therefore, both of those cases were well de- 
cided and neither, when properly interpreted, is oppo~sed to the 
position that  i t  will suffice to  repel the bar when there is a (414) 
direct promise to pay the debt, written and signed by the party 
t o  be charged or a definite acknowledgment of the debt as a subsisting 
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obligation and nothing in the writing to  qualify or rcprl the promise 
tha t  the law will imply from such an acknowledgment. And, in the 
present case, we fully concur in his Honor's view that  the paper-writ- 
ing contains a definite acknowledgment of the debt and, on its face, 
gives clear indication that  i t  was intended as a renewal of the obliga- 
tion as required by the statue. 

While we approve the ruling of his Honor in the respect suggested, 
we are of opinion that  there must be a new trial of the cause by rea- 
son of an  erroneous instruction on the issues submitted. It is the fixed 
principle in our system of procedure, both by statue and approved 
precedent, that  a judge in charging a jury shall not give an opinion 
whether a fact is fully or sufficiently proven, "such matter being the 
true ofice and province of the jury." Revisal, see. 535. And it has been 
held with us in many well considered cases that  the inhibition extends 
not only to  the ultimate facts, but to all the essential inferences of 
fact arising from the testimony and upon which tlie ultimate facts 
necessarily depend. This principle, recognized by the Court in Rank 
V. Pugh, 8 N.C. 198, has been again and again approved in our cases. 
Forsyth V. Oil Mill, 167 N.C. 179; State v. IZ. R., 149 N.C. 508-512; 
State v. Daniels, 134 N.C. 671. I n  the Forsyth case, tlie correcrt princi- 
ple is stated by Brown, J., as follows: "The converse of the rule is 
true and for a stronger reason a verdict can never be directed in favor 
of a plaintiff when there is any evidence from which the jury may find 
contrary to  the plaintiff's contention or wherc there is cvidencc that  
will justify an inference to the contrary of such contention." 

And in State v. R. R., supra, the Court said: "When thcre is conflict 
in the evidencc on any essential feature of the chargc (here an indict- 
ment), or when, though there be no such conflict, more than one infer- 
ence of fact is permissable, and any one of thesc make for defendant's 
innocence, the question for sue11 guilt or innocence is for the july, and 
not for the court." 

I n  the case presented the witness Pcircc and the plaintiff herself, 
by the propcr and legal intcrpetation of her evidencc, gave it  as their 
opinion that  the signature to  the paper-writing in controversy was in 
the handwriting of the intestate. The ultimate fact was whether she 
signed i t  or not. The evidence, consisting of thesc opinions, is relevant 
and permits the conclusion that intcstatc signed the paper, but on the 
record this was an inference of fact which the jury might or might not 
deduce frorn tlie testimony and which t h y  should be allowed to deter- 
mine without expression of opinion frorn the judge. For this error there 
must be a new trial of the cause, and i t  is so ordered. 

New trial. 
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Cited: Irvini v. Harris, 182 N.C. 655; Tucker v. Ashcraft, 189 N.C. 
547; Smith v. Gordon, 204 N.C. 698; Fertilizer Co., v. Hardee, 211 
N.C. 656; Trust Co., v. Lumber Co., 221 N.C. 94, 95; Haines u. Clark, 
230 N.C. 752; iMcGowan v. Beach, 242 N.C. 77. 

(413) 
THE COMMERCIBL NATIONAL BANK OF RALEIGH v. THE SEABOARD 

AIR LINE RAILWAY COMPANY. 

(Filed 24 April, 1918.) 

1. Carriers of Goods-Principal and  A g e n t B i l l s  of Lading-Purchasers 
f o r  Value-Receipt of Goods--Defenses. 

A common carrier is not bound by a bill of lading issued by its agent 
unless the goods be actually received for shipment, and the principal is not 
estopped thereby from showing by par01 that  no goods were in fact re- 
ceived, although the bill has been transferred to a bowa f ide  holder for 
value. 

2. Pleadings-Demmer-Caarrier of Goods--Bills of Lading-Receipt of 
Goods. 

Where a bank sues a carrier to recover on a bill of lading attached to a 
draft i t  had discounted, and the complaint alleges that the draft had been 
returned unpaid, that the plaintiff was informed and believed that the 
carrier did not receive the goods: Held, a demurrer was good. 

3. Carriers of Goods-Bills of Lading-Negotiable Instruments-Statutes. 
A bill of lading issued by the agent of the carrier is in the nature of a 

receipt, susceptible of explanation or contradiction, and is not negotiable 
in the ordinary application of the word to commercial paper; as  to the 
effect on its negotiability by chapter 415, Laws of 1916, 39 W. S. Stat. a t  
Large, gnrt I, p, 138, Quaere? 

BROWN, J., did not sit or take part in the decision of this case. 

CIVIL ACTION, heard on demurrer to  complaint, before Stacy, J., a t  
January Term, 1918, of WAKE. 

The complaint alleged, in effect: "That i t  purchased for value, and 
is the owner of, certain bills of lading issued by the defendant company, 
through its local freight office in the city of Raleigh, which were made 
to the Raleigh Grain and Milling Company and endorsed to the order 
of plaintiff, on which bilIs of lading drafts were attached, drawn by said 
Raleigh Grain and Milling Company on the consignees, payable to  
plaintiff, which drafts plaintiffs discounted a t  their face value." 

Then follomrs itemized statement of drafts and bills, giving names of 
consignees, etc., and aggregating $5,091.30. 
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"That said drafts were returned 'not paid,' with the information that  
no goods had been received by the consignccs, and that plaintiffs is in- 
formed and believes tliat the defendant, the railroad company, did not 
receive the goods as represented by the bills of lading and no shipments 
werc made on account thereof, and thalt the 12alcig-h Grain and Milling 
Company was totally insolvent." 

Defendant demurs because i t  appears froin the complaint that the 
goods, as represented by tho bills of lading attached to thc complaint, 
were not actually received by defendant, and defendant is not bound 

thereby, although they have been transferred to  a bona fide 
(416) holder for value, and tliait the copy of thcl form of hill annexd 

t o  complaint contains the notation, "Shipper's load and count," 
etc. 

There was judgment sustaining the demurrer, and plaintiff excepted 
and appealed. 

S. Brown Shepherd for plaintifl. 
M u r m y  Allen for defendant. 

HOKE, J. In  Williams, Black B Co. v. R. R ,  93 N.C. 42, i t  was 
held tha t  "A common carrier is not bound by a bill of lading issued by 
its agent unless the goods be actually received for shipment and the 
principal is not estopped thcreby from showing 'by par01 tha t  no goods 
were in fact receivcd, although the bill has been transferred to  a bona 
fide holder for value.' " 

This decision, fully approved in the more recent casc of Pcele v. 
R. R., 149 N.C. 390, has since been the accepted and unqu-estioned law 
of the State and t o  our minds the ruling is in accord with right reason 
and sustained by the decided weight of authority in other jurisdictions. 
Mo. R. R. v. McFaden, 154 U.S. 155; Pollard v. Vinton, 105 U.S. 7 ;  
Ray & Ray  v. Northern Pacific R. R., 6 L.R.A. (N.S.), 302; Baltimore 
R. R. v. Wilkins, 44 Md. 11; Natzonal Bank of Commerce v. R. R., 44 
Minn. 224. 

The position and the principles upon which i t  may be properly made 
to rest are very inipressivcly stated by Mitchell, J., in the Minnesota 
case, supra, as follows: "The reasoning by which this doctrine is usually 
supported is tliat a bill of lading is not negotiable in the scnsc in which 
a bill of exchange or promissory note is negotiable, where the purchaser 
need not look beyond the instrument itself; that  so far as i t  is a receipt 
for the goods it  is susceptible of explanation or contradiction, the same 
as any o~ther receipt; that  the whole question is one of the law of 
agency; that i t  is not within the scope of the authority of the shipping 
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agent of a carrier to  issue bills of lading where no property is in fact 
received for transpontation; that  the extent of his authority, either real 
or apparent, is to  issue bills of lading for freight actually received; that  
his real and apparent authority, ie., the power with which his principal 
has clothed him in the character in which he is held out t o  the world . . . 
is the same, viz., t o  give bills of lading for goods received for trans- 
portation; and that this limitation upon his authority is known to the 
commercial world, and therefore any person purchasing a bill of lading 
issued by the agent of a carrier acts a t  his own risk as respects the 
existence of the fact (the receipt of the goods) upon which alone the 
agent has authority t o  issue the bill, the rule being that  if the authority 
of an agent is known to be open for exercise only in a certain 
evenrt or upon the happening of a certain contingency, or the (417) 
performance of a certain condition, the occurrence of the event, 
or the happening of the contingency, or the performance of the con- 
dition must be ascertained by him who would avail himself of the re- 
sults ensuing from the exercise of the authority. An examination of the 
authorities also shows that they apply the same principle whether the 
bill of lading was issued fraudulently and collusively, or merely by 
mistake." 

And further in the opinion, while recognizing the force of the oppos- 
ing position, going so far as to say that if the question was res integra, 
i t  might be allowed to prevail the learned judge gives the practical sug- 
gestions in support of the court's decision as follows: 

"But, on the other hand, i t  may be said that  carriers are not in the 
business of issuing and dealing in bills of lading in the same sense in 
which bankers issue and deal in bills of exchange; lthat their business 
is transporting property; and that  if the statements in the receipt part 
of bills of lading issued by any of their numerous station or local agents 
are to  be held conclusive upon them, although false, i t  would open so 
wide a door for fraud and collusion that the disastrous consequences to 
the carrier would far outweigh the inconvenience resulting to the com- 
mercial world from the opposite rule. It is also to be admitted that  i t  
requires some temerity to  attack either the policy or the soundness of a 
rule which seems to have stood the test of experience, which has been 
approved by so many eminent courts, and under which the most suc- 
cessful commercial nation in the world has developed and conducted 
her vast commerce ever since the inception of carriers' bills of lading." 
Suggestions that  to our minds embody the weightier reason. 

It is argued for the plaintiff that  as a recent Federal statute, chapter 
415, Laws 1916, 39 U.S. Stat. a t  Large, p a ~ t  1, p. 538, makes these bills 
of lading negotiable, the question of public policy involved in these 
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cases and so far as  the Federal decisions arc concerned, is no longer of 
weight. 

On a cursory cxamination of the statute in question, tllcre is doubk if 
the law does or was intendcd to make bills of lading ncgotiablc in the 
full sense of the term, tha t  is, to  the extent tha t  ordinary commercial 
paper is so. Nat.  Rank v. R .  A?., supra, and see an  interesting article 
on this subject in Michigan Law Review for April, 1918, p. 402. But  
if this be concedcb, the fact tha t  such a law was deemed necessary !to 
bring about a change and tha t  Congress considcrcti the subject with its 
attendant results of such perplexity nand importance as t$o rcquire a 
statute of 45 sections to  deal with i t  adequately and safely, makes 
rather against the plaint,iff's position as to  what the law now is, for ours 
is only the jus dzcer~ and leads to the conclusion also  that, if any 

change is found desirable, it should be by the law-making body, 
(418) wherc all the practical suggestions tha t  are prcscntcd in such 

a problem may be fully discussed and determined. 
As now advised, wc must adhere to our former decision and the judg- 

ment for defcndant is affirmd. 
Affirmed. 

Cited: Riff 2). R. R., 189 N.C. 588. 

(Filed 24 April, 1918.) 

1. Appeal a n d  Error-Motions-Docket a n d  Dismiss-Appellee's Laches. 
Where the appellant has failed to' docket his appeal as  required by 

Rule 5 of the Supreme Coi~rt,  the right of the appellee to dismiss under 
Rule 1'7 must he exercised before the appellant has complied with the 
rule, and if appellee's motion is made thereafter his right to dismiss a t  
that  term is barred by his own laches. 

2. Same-Printing-Record-Briefs. 
Where the appellee has lost his right to docket and dismiss the appel- 

lant's case a t  the first term of the Supreme Court next ensuing that  of 
the trial, and the appeal goes over to the next term of the Court, a motion 
by appellee a t  this term to dismiss for failure to print the record or file 
printed briefs is prernatnre. 

3. A p p e d  and  Error-Motions-Docket and  Dismiss-Appellee's Laches 
-Assignnimt of Error. 

Where a n  appeal goes over to the next term of the Supreme Court for 
failure of appellee to  docket and move to dismiss i t  in time, a motion to 
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dismiss for appellant's failure to comply with Rule 19 (2) in  not properly 
grouping and numbering his assignments of error, is premature. 

APPEAL by plaintiffs from Long, J., at September Term 1917 of 
MOORE. 

Plaintiffs not represented in this Court. 
H.  F. Xeawell for defendants. 

CLARK, C. J. The appellee moves to dismiss the appeal upon the 
following grounds : 

1. That  the transcript was not docketed "seven days before entering 
upon the call of the docket of the district to which it belongs," as re- 
quired by Rules 5, 7, and 17 of this Court. 

2. "The assignments of error are not grouped and separately num- 
bered, immediately before or after the signature to  the case on appeal, 
or elsewhere in the transcript, as required by Rule 19 ( 2 )  ." 

3. The appellant failed to "file brief by 12 o'clock, noon, on (419) 
Tuesday of the week proceeding the call of ithe district to which 
the cause belongs," as required by Rule 34. 

This case was tried a t  September Term 1917 of Moore, and if not 
docketed a t  our last term (as i t  night have been), i t  was required 
under the rule t o  be docketed a t  this term, being the first term of this 
Court beginning after the trial below. Rules 5 and 17 require that, in 
order t o  be heard a t  this term, the appeal must be docketed "seven 
days before entering upon the call of the docket of the district to 
which i t  belongs." Rule 17 provides that  if not docketed by that time 
a t  this term the appellee may file a certificate in the form required by 
that  rule, and have the appeal dismissed. But there is the further 
provision in Rule 5:  "If not so docketed, the case shaIl be continued 
or dismissed under Rule 17, if the appellee files a proper certificat? 
prior to the docketing of the transcript." 

I n  Tripplett v. Foster, 113 N.C. 389, i t  is held, "A motion t o  docket 
and dismiss an appeal made a t  the first term after the trial below will 
not be entertained when the appellant brings up and dockets his tran- 
script a t  that term before the motion to dismiss." This case itself cites 
precedents and the citations thereto are set out in the Annotated Edi- 
tion. The authorities to  this effeclt are reviewed and reaffirmed in Bene- 
dict v. Jones, 131 N.C. 473, and cases cited thereto in the Annotated 
Edition. I n  that  case it  is saild: "Of course if the appeal is not docketed 
till after the termination of the next ensuing term (after the trial),  it 
will be dismissed. Burrell v. Hughes, 120 N.C. 277; 8. v. James, 108 N. 
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C. 792. The laches of the appellee in not moving to dismiss under Rule 
17, as soon as he might, will not authorize the appellant t o  docket after 
that  term." The motion of the appellee t o  discuss under Rule 17 must, 
therefore be denied. It was the appellee's fault that  he did not docket 
and move t o  discuss under Rule 17 before the appellant docketed the 
transcript a t  this term. Gupton v. Sledge, 161 N.C. 214, citing Bene- 
dict v. Jones, 131 N.C. 473, and Laney v. Maclcey, 144 N.C. 630. 

I n  Gupton v. Sledge, the Court says: "The case thus being docketed, 
though too late for hearing at this term, a motion to dismiss for failure 
t o  print the record and file printed brief cannot avail, as these things 
are required to be done a t  the time required before the call for hearing 
a t  the next term." This disposes of the third ground of the appellee's 
motion to  dismiss. 

For the same reason we cannot now consider the other ground of his 
motion that  "the assignments of error are not grouped and separately 
numbered in the transcript on appeal in accordance with Rule 19 (2) ." 
That  is a matter which will come up when the case is regularly reached 

for argument. At  present i t  is continued under Rule 5, and is not 
(420) before us. It may be that  if there is a defect to this effect, the 

appellant may take steps to cure the same by a certiorari or 
otherwise before the case is reached for argument a t  next term. 

Motion denied. 

IN RE WILL OF AUGUSTA CHISMAN. 

(Filed 24 April, 1918.) 

1. Wills-Execution-Burden of PPoof. 
Upon the issue of devisavit uel non raised by caveat and tried in Supe- 

rior Court, the burden of proof is on the propounder to establish the form- 
a l  execution of the will. 

2/. Wills-Affidavits-Solemn Form-Evidence, Oorroborative-Evidence, 
Substantive. 

The affidavits of witnesses to a will probated in common form before 
the clerk may not be used as  substantive evidence on the trial of the 
issue of deviuauit vel %on in the Superior Court, and is  only admitted 
therein in corroboration of the testimony of such witnesses; and where i t  
is not in corroboration, but such witnesses have testified that  they did not 
know the mental capacity of the testator a t  the time, the affidavits to the 
contrary are  inadmissible. 
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3. Wills-Evidence-Deceased Persons - Conversations - Witnesses - 
Interest. 

Testimony of a principal beneficiary under a will being tried in  solemn 
form, upon caveat filed, that the testator told her she was "willing" her 
her property, and that she, the testatrix, had changed a former will, etc., 
is incompetent a s  a conversation with a deceased person, under Revisal, 
see. 1631, by one interested in  the result of the action, and directly tend- 
ing to establish mental capacity and lack of undue influence. Rakestraw 
v. Pratt, 160 AT.C. 437, cited and distinguished. 

APPEAL by William Wade Chisman, Mary Carr Williamson, and 
H. H. Williamson, caveators, from an issue of devisavi t  vel  non,  tried 
before Harding,  J., at Fall Term 1917 of STOKES, upon the following 
issue : 

I s  the paper-writing propounded for probate and every part thereof 
the last will and testament of Mrs. Augusta Chisman? Answer: ',Yes." 

From the judgment rendered caveators appealed. 

Louis  M.  Szainlc and J. E. Alexander for  propounders. 
A;. 0. Petree, C. 0. McMichael ,  and B. B. Jones for  caveators. 

BROWN, J. After the two witnesses to the will, Franklin and Young, 
had been examined, the propounders offered theiir affidavits 
taken before the clerk when the will was probated in common (421) 
form. These were admitted als corroborative evidence. 

The probate of a will in common form is an ex  parte proceeding, and 
no one interested is before the clerk except the propounders and mit- 
nesses. When an issue of devisarit ve l  n o n  is raised by caveat, i t  is tried 
in the Superior Court in tern1 by a jury. Upon such trial the pro- 
pounder carries the burden of proof to establish the formal execution of 
the will. This he must do by proving the will per testes in solemn form. 
He  must call the subscribing witnesses or by accounting for their ab- 
sence resort to the next best competent evidence obtainable. I n  re 
Hedgepeth,  150 N.C. 151. The proceedings in common form before the 
clerk are ex  parte, and not binding on the caveators, who were not 
parties. The affidavits of the witnesses are not substantive evidence, 
except in certain cases provided by the statute. 

After the witnesses for the will have been sworn and examined, their 
affidavits are competent evidence only to corroborate them and the affi- 
davits of Franklin and Young were so offered. The objection that the 
affidavits did not tend to corroborate cthe witnesses should have been 
sustained. 

It was the mental capacity of the testatrix, as well as undue influ- 
ence, that  was in issue. Upon their examination as witnesses when sub- 



448 I N  T H E  SUPREME COURT. [I75 

ject to cross-examination, both witnesses testified that they did not 
know what her mental condition was and could not testify to  it. I n  
their affidavits taken by the clerk in the usual formula, the witnesses 
deposed tha t  "Mrs. Augusta Chisman was of sound mind and memo- 
ry. " 

The affidavits did not corroborate the witnesses and not being cor- 
roborative, they should have been excluded. As presented to the jury, 
they had the force and effect of substantive evidence as to her mental 
condition. Evidence competent solely as corroborative mush tend to 
corroborate, otherwise it  should be excluded. 

Upon the trial Mrs. Martha Hanes, the principal beneficiary under 
the will, was offered as a witness by the propounders. She was asked 
this question: 

"What do you know about the preparation of this will, if anything? 
"Objection by caveators. Overruled. Exception by caveators. 
"A. She told me she had made her will willing me her property; that 

she had changed the first will leaving my sister out, and that  she copied 
this from the first will so that she would know that  it was written cor- 
rectly ." 

The objection should have been sustained, as the witness was a bene- 
ficiary and directly interested in the result of the proceeding. 

As long ago as 1879 i t  was held that  the propounders and caveators 
to  a contested will are parties to the proceeding within the spirit 

(422) and meaning of section 343, Code, now Revisal, sec. 1631, which 
excludes the testimony of parties in certain cases. Pepper v. 

Broughton, 80 N.C. 251. 
It is true that  t(his Court has held in McLeary v. Sorment, 84 N.C. 

235, and more recently in Rakestrau: v. Pratt ,  160 N.C. 437, that  "In 
an action to set aside a deed or will on the ground of mental incapacity 
of the maker or testator a t  the time of its execution, i t  is competent for 
a witness, after testifying as to his opinion, that  the maker or testator 
was mentally incompetent a t  the time of the execution of the deed or 
will, t o  further testify as to such comnlunications or conversations he 
had had with him upon which his opinion was founded; and as to such 
the provisions of Revisal, see. 1631, prohibiting evidence of transac- 
tions with a deceased person do not apply." 

This case, however, does not come within the scope of those prece- 
dents. 

The evidence of the witness tended directly t o  establish the will and 
to prove that  i t  was the free and voluntary act of the testatrix and also 
to  contradict the charge of undue influence alleged by the caveators 
and submitted to the jury under the issue. 



N.C.] SPRING TERM, 1918. 449 

It is held that  a witness, devisee under a will executed in January, is 
not competent upon a trial of an issue of devisavit vel non, t o  speak of 
conversations with testator tending t o  impeach a will executed in May 
thereafter. Hathaway v.  Hathaway, 91 N.C. 139. 

Again it  is held that  i t  was not competent to prove by a witness cav- 
eetor, interested in the result, declaration of testator offered for the 
purpose of showing undue influence. Lineberger v .  Lineberger, 145 
N.C. 229. 

The conversation with the testatrix testified t o  by the witness was 
not a casual conversation upon some indifferent subject, admitted in 
evidence as a basis for forming an opinion upon the sanity of the testa- 
trix, but the declarations constitute very vital evidence tending to 
establish the will and to rebut the charge of undue influence. Such dec- 
laration may not be proven by a witness interested in the result sf the 
action. Bunn v.  Todd, 107 N.C. 266. 

New trial. 

Cited: Bissett v .  Bailey, 176 N.C. 45; I n  re Lowe, 180 N.C. 149; 
I n  re Hinton, 180 N.C. 211; In re Southerland, 188 N.C. 328; I n  re 
Mann, 192 N.C. 250; In  re will of Brown, 194 N.C. 595; Mills v. Mills, 
195 N.C. 598; I n  re will of Brown, 203 K.C. 349; Wells v. Odum, 205 
N.C. 111; I n  re will of Rowland, 206 N.C. 457; I n  re will of Plott, 211 
N.C. 452; Bailey v .  McLain, 215 N.C. 161; I n  re will of West 227 N.C. 
211; I n  re will of Puett, 229 N.C. 14; In  re will of Etheridge, 231 N.C. 
503; Brissie v. Craig, 232 N.C. 704; In  re will of Morrow, 234 N.C. 
368, 369; In  re will of Bartlett, 235 X.C. 491; In  re will of Crawford, 
246 N.C. 324. 

C. C. TAYLOR v. CITY O F  GREENSBORO. 

(Filed 24 April, 1918.) 

1. Municipalities-Cities and Towns-Charter-Amendments - Ballots- 
Elections-Schools-Taxation. 

Upon a referendum by valid town ordinance to ascertain by ballot the 
will of the voters upon the question of an amendment to the charter to 
create a school board and increase the minimum rate  of taxation for 
school purposes, the result in  favor of the amendment will not be declar- 
ed void because the ballots were small rectangular papers of two kinds, 
upon one being printed "For the proposed amendment to the city charter," 
and upon the other "Against the proposed amendment to the city charter," 
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the regulation in the existing charter a s  to the kind of ballot to be used 
being directory only. 

2. Municipal Corporations-Cities a n d  Towns--Election - Voting Places 
-Booths. 

Where i t  is admitted that no voter had been interfered with or pre- 
vented from voting a free ballot a t  a municipal election to change the 
charter, it becomes immaterial that no place had been provided with 
booths in which the voters could retire to prepare their ballots. 

3. Municipal Corporations-Cities and Towns-Charter-Amendments- 
Education-Taxation-Coordinate Government. 

An amendment by referendum made to a city charter under ordinance 
passed in pursuance of chapter 136, Public Laws 1917, and of the recent 
constitutional amendments creating a board of education with power to  
ascertain and certify the necessary amount of a tax necessary to main- 
tain the schools to be levied by the town commissioners, does not create a 
separate and unrelated corporation, but a coordinate branch of the  city 
government under the express and valid legislative power conferred. 

4. Constituitonal Law-Municipal Corporations - Eminent Domain- 
Schools Taxation. 

The question as  to the constitutionality of such parts of chapter 136, 
Public Laws 1917, as  confer upon municipalities the right to pass ordi- 
nances conferring the power of eminent domain, does not invalidate a n  
ordinance or arise in its construction, referring to the voters the question 
of amending its charter by creating a board of education and authorizing 
the raising of a minimum tax levy for the maintenance of its schools, o r  
affect it. 

5. Municipal Corporations-Cities a n d  Towns-Charter-Amendments- 
Ballots-Elections. 

Where the question of amending a city charter in several respects are, 
under a valid ordinance, submitted to its voters upon ballots expressing 
the choice of the voter as  either for or against the amendment, the forms 
of the ballots are  sufficient. Bank v. Winston, 168 N.C. 512, cited and 
distinguished. Semble, the method of submitting the question is  regu- 
lated by the Legislature and not restricted by the Constitution. 

(424) APPEAL by plaintiff from Adnms, J., a t  March Term 1918 of 
GUILFORD. 

This is an action brought by the plaintiff, a citizen and taxpayer of 
the city of Greensboro, for the purpose of having an election declared 
void. The election was held upon a referendum submitting to the voters 
a ordinance passed by the board of commissioners of said city for the 
creation of a school board and increasing the maximum rate of tax- 
ation for school purposes from 30 cents to  50 cents. 

The case was heard in the Superior Court of Guilford County by 
Adams, J., upon complaint; answer, and facts agreed. The judge ren- 
dered the following judgment and opinion. 
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"This cause is heard on an agreed statement of facts. 
"The plaintiff asks that  the election referred to in the pleadings be 

declared void, and that the defendants be enjoined from exercising any 
right or power which the election purports to confer. He  bases his 
prayer for judgment upon the allegations in paragraphs 11, 13, 14, and 
15 of the complaint. 

"1. The plaintiff claims that  the ballots cast were not of the pre- 
scribed form. It is agreed that the ballots were small rectangular pieces 
of paper of two kinds; that upon one were only the words, 'For the 
proposed amendment to city charter,' and upon the other only the 
words, 'Against the proposed amendment to city chai*ter'; that  the res- 
olution providling for the election was adopted after six days from the 
date i t  was introduced, and was published once a week for four weeks 
in two daily newspapers in the city; that  the number of registered 
and qualified voters was 791; the number of voters cast for the amend- 
ment 414, and against the amendment 58-leaving 319 of those quali- 
fied not voting. There is no suggestion in the facts agreed that  the 
voters did not comprehend the purpose and scope of the proposed 
amendment. The clause 'staking the nature of the proposed ordinance' 
(Charter, sec. 29 B) is directory, even if i t  be conceded that  the nature 
of the proposed ordinance is not stated in the ballot. The form of the 
ballot in my opinion does not vitiate the election. 

"2. The plaintiff insists that  the election is void because the board of 
commissioners failed to  provide a place in which the voter might pre- 
pare his ballot in secret. It is admitted that  no booth was provided, 
and that  persons who were not election officials or officials of the city 
were permitted t o  stand within a few feet of the ballot box. This ques- 
tion becomes academic upon the express admission that  no person was 
interfered with in voting or prevented from casting a free ballot. 

"3. The plaintiff contends that  the board of education is not lawfully 
constituted, and that  the attempt to vest in this board the powers of a 
body politic is ultra vires. He argues ithat ithe election of the 
board of education of commissioners is the creation by the (425) 
municipality of a distinct corporation which has no power to  
levy a tax or t o  condemn land. Chapter 136, Public Laws 1917, was 
enacted pursuant to the admendments of Article 8 of the Constitution. 
While the board of education may say what tax within the prescribed 
limits is necessary to maintain the schools, the tax is to  be levied by the 
board of commissioners ; and while i t  is made the duty of the board of 
commissioners to levy the tax certified by the board of education, the 
latter, in contemplation of the act of 1917, is not a separate and unre- 
lated corporation, but a coordinate branch of the city government 
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which, under the express legislative power conferred, is authorized to 
ascertain and certify the rate of taxation necessary to  the maintenance 
of the city schools. 

"As to the right of eminent domain. The General Assembly usually 
confers this power. But the act of 1917 specially provides that  the leg- 
islative power of the governing body of a city may be exercised as pro- 
vided by an ordinance or a rule adopted by it. The correct interpreta- 
tion of this law would probably lead to  the conclusion that  the board 
of education is empowered to condemn land by virtue of the ordinance 
adopted in the exercise of legislative authority, but a decision of the 
question is not necessary for this reason: It is not alleged in the com- 
plaint nor does i t  appear in the facts agreed that  the board of educa- 
tion has undertaken to condemn the plaintiff's property or t o  exercise 
the right of eminent domain. It would be vain to declare the election 
illegal upon the possibility of a contingency that  may never occur. The 
same principle applies to the plaintiff's argument concerning the diver- 
sion of school taxes. Until such diversion is attempted the judgment of 
the court would be premature. 

"4. The plaintiff alleges that  in the eleotion two district and unre- 
lated propositions were combined and voted for on a single ballot, t o  
wit, the creation of the board of education and the increase of the 
maximum tax rate. He  contends that  the election for this reason is in- 
valid. I n  my opinion the objection is not fatal to  the election. 

"The facts in the case of Winston v. Bank, on which the plaintiff re- 
lies, are distinguishable. Moreover, in that  case i t  is held that  the 
method of voting on the proposition of municipal indebtedness under 
ordinary conditions is for the Legislature. But the very purpose and 
effect of the act of 1917 are to  confer upon municipal corporations leg- 
islative powers which may be exercised as prescribed by an ordinance 
of the municipality. I n  the exercise of its legislative power the city 
adopted an ordinance prescribing the form of the ballot and regulating 
the machinery of the election, and thereby respected the legal principle 
stated in the case on which the plaintiff relies. It will be observed that  

the proposed increase in the tax was adopted with the approval 
(426) of a majority of the qualified voters, and not by a mere ma- 

jority of the votes cast. Upon the pleadings and the facts agreed, 
i t  is ordered and adjudged that  plaintiff take nothing by his action 
and the defendants go without day and recover costs." 

From the judgment plaintiff appeals. 

R.  D .  Douglas and Brooks, Sapp & Kelly for plaintiff. 
Charles A. Hines and R. C. Strudwick for defendant. 
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BROWN, J. For the reasons so clearly stated by the learned judge of 
the Superior Court, we are of opinion his judgment should be affirmed. 

The case of Bank v .  Winston, 158 N.C. 512, presented a very differ- 
ent question from the one involved in this case. I n  that case i t  is held: 
"When a popular vote is required to authorize or validate a municipal 
indebtedness, the proposition should be single, and when the question 
presented embodies two or more distinct and unrelated propositions, 
and the voter is only afforded an opportunity to  express his preference 
or decision on a single ballot, and on the question as an entirety, the 
election as a rule is invalid and, on objection made, in apt time and in 
a proper way, may be disregarded and set aside." 

It is also held that  the method of submitting the matter to a vote of 
the people is not fixed by the Constitution, but is regulated by the Leg- 
islature. 

There was only one proposition submitted to the voters of Greens- 
boro, and that was to amend the city charter in two particulars. A 
proposition could be submitted to amend a section of a city charter in 
a dozen particulars, and yet i t  would be but one proposition and re- 
quire but one ballot for or against the amendment. Briggs v. Raleigh, 
166 N.C. 149; Keith v. Lockhart. 171 N.C. 451. 

Affirmed. 

Cited: Lazenby v. Comnzissione~s, 186 S.C. 550; Jameson v. Char- 
lotte, 239 N.C. 691. 

SOUTHERN CHEMICAL COMPANY v. J. C. BASS ASD J. A. ADAMS. 

(Filed 24 -4pri1, 1918.) 

1. Attorney and  Client-Judgmentconsent .  
Where an action upon contract and also in tort for embezzlement is 

alleged, it  is within the scope of the employment of the attorney for the 
defendant to consent to a judgment upon the contract alone, excluding 
that  upon the tort. 

a. Same--Partnership. 
Where a member of defendant partnership consents that judgment be 

entered against the firm in open court, through their attorneys, the con- 
sent is that of a partner, rather than that  of the attorney, and is binding 
upon the defendant firm. 
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3. Same-Burden of Proof. 
Where consent judgment has been entered against a defendant partner- 

ship in open court, in the presence of a partner of the firm representing 
it, the burden of proof is on the other partner, absent a t  the time, to show 
the lack of authority of the attorneys to consent thereto, on his motion to 
set i t  aside upon that  ground, the law presuming that such authority 
existed. 

4. Judgment-Consent-Partnership-Motion to Set  Aside-Laches. 
A member of a partnership against which a consent judgment has been 

entered in open court, in his absence with the approval of another mem- 
ber of the firm, is charged with knowledge thereof, and his motion to set 
it  aside will be barred by his laches in failing to act thereon, in this case 
for over seven years. 

WALKER, J., concurring. 

MOTION by defendants to set aside judgment, heard by Shaw, J., a t  
January Term 1918 of FORSYTH. 

The court found the facts and rendered judgment as f o l l o ~ ~ s :  
"1. T h a t  the defendants were personally served with process by the 

sheriff of Surry County and that they were represented in the litigation 
by Watson, Buxton & Watson as counsel, who filed answer in their be- 
half to the complaint of the plaintiff. 

"2. Tha t  when the case was called for trial in the Superior Court of 
Forsyth County, C. B. Watson, of counsel for the defendants, in the 
presence of the defendant J. C. Bass stated in open court that if plain- 
tiff would waive the charge of fraudulent misappropriation of the mon- 
eys and property of the plaintiff, as alleged in the complaint, that  the 
defendants would agree to allow judgment to be entered for the amount 
of the debt as alleged in the complaint; tha t  plaintiff accepted this 
proposition and judgment was entered as appears of record. 

"2%. T h a t  defendant Adams was not present when judgment was 
taken, and there is no sufficient evidence that he agreed to same or had 
any notice tha t  said judment had been taken until the fall of 1917. 
T h a t  the defendant Bass was the active manager of the defense and 
consented to  said judgment, and in no view of the case was there any 
fraud in procuring said judgment. The court further finds tha t  said 
debt has not been paid off and discharged before judgment was entered, 
as the court is satisfied from the high character and ability of counsel 
representing defendants that they would have permitted judgment 

upon a discharged debt to be taken against their client. 
(428) "3. That  the judgment as appears of record was prepared by 

C. B. Watson, of counsel for defendants, and was signed in open 
court by his honor Judge B. F. Long, who was the  judge presiding a t  
M a y  Term 1910 of the Superior Court of Forsyth County. 
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"4. Tha t  said judgment in June, 1910, was transcripted and docketed 
in the Superior Court of Surry County, and that  execution was issued 
thereon in July, 1910. 

"5. That  since the entry of said judgment and prior t o  the filing of 
the motion in this cause by the defendants both C. B. Watson and J. C. 
Buxton have died. 

"6. Tha t  subsequent to the entry of this judgment and the tran- 
scripting of same to  the Superior Court docket of Surry County all of 
the property and effects of the Southern Chemical Company, including 
this judgment, was purchased by the Virginia-Carolina Chemical Com- 
pany without notice of any of the things alleged by the defendants in 
this motion, and this company is now the holder and owner of said 
judgment for value; that the Southern Chemical Company has been 
dissolved and its assets have been distributed amongst its stockholders 
and i t  is no longer in business. 

"Vpon the foregoing findings of fact, and upon motion of Louis M. 
Swink and Manly, Hendren & \T'oinble, attorneys for the Virginia-Car- 
olina Chemical Company, i t  is ordered and adjudged that  this motion 
be dismissed and that  the defendants be taxed with the costs by the 
clerk of this court." 

The defendants appealed. 

Louis iV. Swink and Fred S. Hutchins for plainti-f. 
Raymond G. Parker and T .  W. Kallan for defendant. 

B~omn-, J .  It follows as a matter of course that  the judgment can- 
not be set aside as  to defendant Bass, as he was present in court and 
personally consented to it. 

TTTe are also of opinion that the court properly refused to set it aside 
as to  Adams. 

1, hdains and Bass were copartners and had employed most reputa- 
ble counsel to conduct their defense. The copartner Bass was entrusted 
by the firin with the management of the action. The complaint alleged 
a cause of action in contract, a simple indebtedness, and another cause 
of action in tort, embezzlement and willful misappropriation of plain- 
tiff's property by the copartnership. 

When the case was called for trial the counsel for defendants per- 
mitted judgment to be entered for the debt, the allegation of embezzle- 
ment having been withdrawn. The managing partner being present in 
coul.t, consented to  this. 

It mas n-ell within the scope of counsel's authority to consent 1429) 
t o  such a disposition of the case in their client's interest. Doubt- 
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less those experienced attorneys felt they could successfully meet the 
charge of embezzlcincnt, but  could not defeat the debt. Hairston v. 
Garwood, 123 N.C. 345. 

But  consenting t o  the  judgment was not really tlie act of counsel, but  
that  of tlie managing partner, who was present directing their action 
and tha t  is  binding on Admns. 

2. The burden of proof was on Adarns to satisfy the judge that  lie 
did not coriscnt to the judgment, and he lias failed to  offer sufficient 
evidence. 

The law presumes tlie attorneys had the necessary authority and the 
burden is on the party seeking to set aside a consent judgment to  prove 
that  no such authority existed. Gardiner v. May, 172 N.C. 192. 

3. The defendants have heen guilty of great laclics in making their 
motion. The judgment was rendered in May, 1910. This summons was 
served personally on both partners. It is claimed by Adams tha t  he did 
not know of the renditlion of thc judgment until 1917. H e  knew of the 
pendency of the action and that  his partner was supervising and at-  
tending to  its defense. He  is guilty of laclies in not inquring as to  its 
disposition. He  is charged with such knowledge as an inquiry would 
have disclosed. He  cannot be permitted to wait nearly eight years and 
then say that  he did not know that  his suit had ended in a judgment 
ilgainst him. Besidcs as his partner was acting for the  firm, he is 
charged with such knowledge as his partncr had. 

Affirmed. 

WALKER, J., concurring: The conclusion of the Court IS, in my 
opinion, correct, but the reference to H a m t o n  v. Garwood, 123 N.C. 
345, in the connection i t  is placed, may seem to  go beyond what tha t  
case decides. There the defendant asked to set aside the judgment as 
being irregular and as taken on account of his excusable neglect. The 
presiding judge merely held tha t  i t  was not irregular, and refused t o  
set i t  aside, and tha t  ruling was afirrried on appeal, but tlie learned 
justice who wrote the opinion of tliis Court said: "If the judgment had 
shown upon its face that  it had been entered as the result of a com- 
promise made by the attorney, and tha t  the judgment had been 
entered by his consent, the question would be :I very different one from 
the one presented by tliis record. Tha t  question is not heefore us, and 
we need not discuss it. On the subject, liowevrr, the  case of Moye v. 
Coydell, 69 N.C. a t  p. 95, may be read with interest." In Moye v. 
Cogdell, supra, the Court held as shown by the headnote, that "An 
attorney cannot coiripromise his client's case without special authority 

to  do  so, nor can he, without such authority, receive in pay- 
(430) ment of a debt due his client anything except the legal currency 
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of the counhry or bills which pass as money a t  their par value by the 
conmon consent of the community. A subsequent ratification of the 
acts of the attorney is equivalent to  a special authority previously 
granted ito do those acts, but i t  must be the ratification of the client 
himself and nolt of his agent." See Cox v. Bogdm, 167 N.C. 320; Lance 
v. Russell, 157 N.C. 448. 

There is a presumption that  an attorney has the requisite power to  
act where a judgment is taken against his client (Gardner v. May, 172 
X.C. 192)) for having the apparent authority, the law will not pre- 
sume that  he has committed a wrong and acted without the actual au- 
thor~ty.  We said in Harrill v. R. R., 144 N.C. 543: "The counsel who 
signed the case agreed in behalf of the defendant was actually its 
attorney a t  the time, and representing i t  in this case a t  the term of the 
court when the case was settled. He had, apparently, all the authority 
necessary to  act in the premises, and because he failed to  observe spe- 
cial private instructions as to  the manner of defending the suit is no 
reason in our opinion, under the circumstances of this case, why the 
judgment should be set aside, as he appeared to be clothed with general 
authority to  act for the defendant. Greenlee v. McDowell, 39 N.C. 
485: Branch v. Walker, 92 N.C. 89; Beck v. Bellamy, 93 N.C. 129; 
Weeks on Attorneys, sec. 222; Rogers v. McKenzie, 81 N.C. 164." And 
this authority to act for his client extends to and embraces all things 
done within the scope of his authority, as held in Westhall v. Hoyle, 
141 S . C .  337. The presumption that  he has acted within the limit of 
his authority will be indulged, even where he agrees to a compromise 
or settlement of his client's interests, in the absence of evidence to the 
contrary. 

I n  this case there was previous consent by the cilents t o  what was 
done. The firm was represented by one of the copartners, who was 
clothed with full power to act in the matter for the partnership and, of 
course, his consent, which was given to the attorneys, clothing the 
latter with the necessary authority to act, as they did, in agreeing to 
the judgment. 

So that, however derived, the power existed, and the action of the 
attorneys was fully justified. 

I am rather inclined to lthe opinion that  in this case the attorneys 
were exercising their ordinary authority in the course of the litigation, 
and not surrendering, sacrificing, or even compromising any right of 
their client. It was a chance between evils, or the selection of chances, 
and they properly chose the lesser of the two in the one case, and the 
less hazardous of the two in the other, by eliminating the fraud, which 
was the dangerous element, and letting judgment go by default for the 
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debt, as i t  does not appear that  their client had any real or 
(431) meritorious defense to the cause of action for the same, and if he 

had, the attorneys do not seem to have been informed of it. 
They were merely serving their client by exercising their judgment 
and professional skill in his behalf and in furtherance of what they 
deemed to be his best interest, as n7as done in Harrill v. R. R., supra. 
It would seem that defendants have been tardy in asserting their claim. 
They were a long time finding out that they had been wronged, and 
were guilty of such laches as should bar their present application for 
relief. 

Cited: Bixzell v. Equipment Co. 182 N.C. 101; Board of Education 
v. Commissioners, 192 X.C. 279; Bank v. Penland, 206 N.C. 324; Deitx 
v. Bolch, 209 X.C. 205; Keen v. Parke~, 217 N.C. 389, 390; Harring- 
ton v. Buchanan, 222 N.C. 700. 

A. D. DGfiIAS r. D. Rf. MORRISON ET AL., TRUSTEES OF PRESBYTERIAN 
CHURCH A T  ROCKINGHAM. 

(Filed 24 April, 1918.) 

1. Reference-Exceptions-Evidence. 
Exception to the referee's report in  an action upon contract wherein 

defendant alleges plaintiff's breach and consequent damages, finding de- 
fendant mas due plaintiff a certain sum, that under all the evidence the 
referee should have found that plaintiff breached the contract and was 
not entitled to recover any sum, is equivalent to a n  exception that the 
findings a r e  contrary to the evidence, permitting the judge to review the 
entire case and make his own findings thereon. 

2. Ref erence-Review-Courts. 
The statutory authority given the judge of the Superior Court to  "re- 

view" the report of a referee is broad in its scope, conferring povier upon 
him to set aside or modify i t  in whole or in  part,  and his exercise of 
such authority may be independent and not confined to the exceptions 
taken, as  is the case on an appeal to  the Supreme Court. 

8. Reference-Agreement to  Review-Courts. 
Where the parties to a n  action consent tha t  the trial judge map pass 

upon the report of a referee out of term and ''take the record, pass upon 
the whole case, and render judgment," etc., the agreement itself author- 
izes him to pass upon the whole case and make his independent findings 
from the evidence. 

CIVIL ACTION,  heard by Long, J., at July Term 1917 of RICHNOND. 



N.C.] SPRING TERM, 1918. 459 

The plaintiff sued for the recovery of a balance alleged to be due on a 
contract between him and the defendants for the building of a church 
a t  Rockingham of which the defendants were trustees. 

The case was referred, by consent of parties, and the referee made his 
report, t o  which exceptions were filed by defendants, and among them 
this one appears: "For that  the referee finds that  the defendants are 
due the plaintiff the sum of $908, whereas, under all the evidence he 
should have found tihe plaintiff had breached the contract and 
was not entitled to  recover any sum from the defendants." (432) 
There are others of a like kind, which challenge the correctness 
of the referee's finding that  the defendants are indebted to  the plain- 
tiff, and allege, on the contrary, that  the defendants owe the plaintiff 
nothing and that  his action should be dismissed. 

The matter came on t o  be heard before Judge Long a t  July Term, 
1917, when, as found by the judge, the following agreement was entered 
into by the parties on account of the lack of time and the consequent 
inability of the judge to hear the case: 

"This action came on for hearing before the undersigned judge a t  
July Term, 1917, of Richmond County, and was heard upon pleadings 
and the report of the referee and exceptions thereto, and the argument 
of counsel representing the plaintiff and all the defendants, and after 
the argument counsel on both sides agreed that the court might take 
the record and pass upon the whole case, and render judgment at any 
time thereafter when it was able to do so." (Italics ours.) 

Judge Long, instead of passing on each exception, found the facts 
himself from the evidence and stated his conclusion of law. After go- 
ing into the matter in some detail showing the several respects in which 
the plaintiff, as contractor, had failed to  do his work properly, or to 
perform his contract according to plans and specifications, the judge 
makes the following findings of fact: "The damage done to the build- 
ing by reason of plaintiff's failure and the material, labor, and expense 
incurred by the defendants in order to  remedy the defects arising from 
plaintiff's failure, as heretofore found-in brief, all the damage suffered 
by the defendant for and on account of the breach of the contract by 
the plaintiff, and of his renunciation of his contract-is in excess of the 
amount sought to be recovered by the plaintiff of the defendants. The 
court does not make its findings more definite as to  this amount be- 
cause, in the view that  i t  takes of the case a t  this time, i t  is confining 
itself to the question as to whether or not the plaintiff is entitled to  re- 
cover of the defendants, the court finding that the plaintiff from time 
to  time committed breaches of his contrad and finally renounced it 
and put the defendants under compulsion t o  take the building in hand 
or otherwise suffer an entire loss of the building." 
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Judgment was rendered for the defendants, and plaintiff appealed. 

John T. Bennett, W .  R. Jones, and Robinson, Caudle & Pmette for 
plaintiff. 

Fred W. Bynum for defendants. 

WALKER, J., after stating the case: The real question in this case is 
whether the judge had power to  set aside the findings or the 

(433) referee or the most of them, and find the facts anew from the 
evidence taken and reported by the referee. The plaintiff says 

that  he could not do so, because there were no exceptions to the ref- 
eree's findings which justified such a course. We do not so understand 
the record. The defendants filed eleven exceptions to the referee's re- 
port, and every one of them (save one which is to the form of the re- 
port) was taken to the findings of fact, and these ten of them are 
practically and substantially t o  the effect that  the findings should have 
been such as to  show that  defendants had either paid all that  was due 
or that the plaintiff, for other reasons, was not entitled to recover any- 
thing. They amounted, in other words, t o  a sweeping exception that  
the findings were contraly to the evidence, and this required the judge 
to  revew the entire case, and if he disagreed with the referee to  find the 
facts anew, and this he did. 

I t  is not denied that the judge has the power t o  review and r e ~ i s e  

I the report, but the contention is that  he must restrict his rulings t o  the 
specific exceptions which have been taken by either party. If this be 
true, and the judge's power is not any broader than as stated by the 
plaintiff, we have shown that the exceptions are of such a nature and 
so comprehensive as t o  bring the case even within this restricted 
statement of the rule. The statute, however, gives a wider scope to  the 
judge's power in dealing with the report of a referee. Revisal, sec. 524, 
provides that "the report of the referee shall be made to the clerk of 
the court in which the action is pending; either party, during the term 
or upon ten days' notice to  the adverse party out of term, may move 
the judge to  review such report, and set aside, modify or confirm the 
same in whole or in part, and no judgment shall be entered on any 
reference except by order of the judge." 

It will be noted that the judge is authorized by that provision to  re- 
view, set aside or modify the report, and this may be done as to each of 
these powers, in whole or in part. The general meaning of the word 
"review" is "to examine critically and deliberately," and its specific 
meaning is "to reconsider'' or "to revise," and in its legal sense it means 
"to reexamine judicially." But he may "set aside" the report "or mod- 
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ify it," and this may be done, as we have seen, "in whole or in part." 
This power, as defined in the statue, is a very broad one. 

The question has been decided by ithis Court upon facts so similar to 
those in this record that  the two cases cannot be distinguished. I n  
Brackett v. Gilliam, 125 N.C. 380, the present Chief Justice delivering 
the opinion, this Court said: 

"The fourth exception, therefore, took the entire ruling of the ref- 
eree, that  the plaintiff could not recover, to  the judge for review. The 
plaintiff could not bind the referee t o  the reason he gave for his conclu- 
sion 1%-hile excepting to  the conclusion. The exception being be- 
fore the judge, he could overrule, modify, or affirm the action of 1434) 
the referee. He  could find the facts himself and affirm, as he did, 
the referee'ls conclusion, as stated in the fourth exception, though he re- 
versed the reason given by tihe referee for such result. The power of 
the court over reference is very broad. 

"As is said in the late case of Cummings v .  Swepson, 124 N.C. 579: 
'The court retains the case and its jurisdiction in every case of refer- 
ence, with power to review and reverse the conclusions of law of the 
referee, and a discretion to modify and set aside the report, and his 
ruling in the latter respect is not reviewable unless it appears that such 
discretion has been abused.' " 

The exception in that  case involved the same question as we have 
here, whether the plaintiff could recover. It was, a t  least, tentamount 
to  saving that the referee erred in holding that  plaintiff could not re- 
cover, and i t  was so viewed by this Court. 126 N. C., 382. The excep- 
t:on here does not require construction to show what question is pre- 
sented. It is an objection to the referee's report upon the ground that 
he found and decided that plaintiff could recover. This is plainly ex- 
pressed, and not merely to be inferred from the exception, and it  is re- 
peated in all but one or two of the other exceptions. It was, in legal 
effect, the same as if the defendants had excepted because the findings 
of fact by the referee were not supported by the evidence, being con- 
trary t o  its weight. Jeffords v. Waterworks Co., 157 N.C. 10. 

This Court has said that "when exceptions are taken to a referee's 
findings of fact and law, it is the duty of the judge to consider the evi- 
dence and give his own opinion and conclusion, both upon the facts and 
the law. He  is not permitted t o  do this in a perfunctory way, but he 
must deliberate and decide as in other cases-use his own faculties in 
ascertaining the truth, and form his own judgment as to fact and law. 
This is required not only as a check upon the referee and a safeguard 
against any possible errors on his part, but because he cannot review 
the referee's findings in any other way. This point was presented 
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clearly and directly in Miller v. Groome, 109 K.C. 148, and it  controls 
this case." Thompson v. Smith,  156 N.C. 345. See Credle v. Ayers, 
126 N.C. 11; Wallace v. Douglass, 103 N.C. 19; Miller v .  Groome, 
109 N.C. 148. 

It was held in Highland v. Ice Co., 84 S.E. 252, that  findings of 
fact by a referee, though entitled to weight, are not conclusive, and if 
not justified by the evidence may be disregarded, or set aside by the 
court and a decree entered according to its own view of the evidence. 
It must be remembered that a judge of the Superior Court in reviewing 
a referee's report is not confined t o  the question whether there is any 

evidence to  support his findings of fact, but he may also decide 
(435) tha t  while there is some such evidence, i t  does not preponderate 

in favor of the plaintiff, and thus find the facts contrary to those 
reported by the referee. The rule is otherwise in this Court, when a ref- 
eree's report is under consideration. We do not review the Judge's find- 
ings, if there is any evidence to support them, and do not pass upon the 
weight of the evidence. 

But Judge Long has found as a fact that  the following express agree- 
ment was made by the parties as to his power to  find the facts and de- 
cide the case, and he was thereby authorized (quoting the language of 
the agreement) "to take the record, and pass upon the whole case, and 
render judgment a t  any time thereafter he was able t o  do so." (Italics 
ours.) So that  in any view taken of the matter, the judge had the power 
to examine and consider the evidence, find the facts, and state his con- 
clusion of law upon which the judgment was entered. -Apart from any 
other valid reason, which justified his course, the defendants' excep- 
tions alone required him and, a t  least, authorized him to do so. 

Affirmed. 

Cited: Dorsey v. Mining Co., 177 N.C. 62; Caldwell v. Robinson, 
179 N.C. 522; London v. Commissioners, 193 N.C. 102; Wadford v. 
Gillette, 193 K.C. 420; Mills v. Realty Co., 194 N.C. 225; Abbitt v. 
Gregory, 201 N.C. 595; Maxwell, Conzr. of  Revenue v. R .  R.,  208 N.C. 
401; Anderson v. X c R a e ,  211 N.C. 198; Mineral Company v .  Young, 
211 N.C. 389; Dent v. Mica Co.. 212 S .C .  242; Macon v. Murrayi, 231 
N.C. 63 ; Keith v. Silvia, 236 N.C. 295. 
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ANDREW KRACHANAKE, JR., BY HIS REXT FRIEND, ANDREW KRACHA- 
SAKE v. ACME YANFACTURING COMPANY. 

(Filed 21 April, 1918.) 

1. War-Citizens-Residents-Alien~-Enemy-A~ti~n~-Co~rts. 
The right of one whose country is a t  war with the United States to sue 

in our State courts depends rather upon the place and character of his 
residence rather than upon his citizenship, and under the common law 
and the definition of his status as given by the declaration of war against 
Austria-Hungary by the President, and the "Trading with the Enemy 
Act," a citizen of that  country residing here when the war was declared 
and since then may thereafter maintain his action in our conrts, there 
being nothing to show he has done any unfriendly act .or made any un- 
friendly utterance. 

2. Same-Infants-Citizens-Residents-Next Friend. 
A father bringing suit in our courts as the next friend of his seven- 

year-old child is not a party thereto in a legal sense; and when the par- 
ent of the child is a n  alien enemy, or a citizen of a country a t  war with 
the United States, and residing here, the citizenship of the child will be 
presumed to be that  of the country of his birth, and the father may main- 
tain the action in our courts as such next friend; and in case of recovery 
a guardian may be appointed and its use controlled in such manner a s  
not to strengthen the hand of the enemy. Semble, the congressional reg- 
istration act of alien enemies does not include those under 14 years of 
age. 

3. Negligence-Evidence - Explosives - Children - Infants  - Trials 
--Sonsuit. 

Evidence in this case that defendant used blasting caps and explosives 
in its business, kept in a n  unenclosed and open and readily accessible 
house, exposed to view on a short pathway leading from a public road 
and near a village of from 100 to 160 people, and around which chil- 
dren were known to play, and that one of them, a lad of seven years, en- 
tered the open door of the unguarded house, took several of the caps 
from an open case without knowing of their nature or dangerous char- 
acter, which exploded in his hand while he was exposing them to a fire 
a t  his home and injured him, is sufficient upon the issue of defendant's 
actionable negligence. Barnett v. Cotton V i l l s ,  167 N.C. 580, cited and 
applied. 

B ~ o m a ,  J., dissenting; WALKER, J., concurring in the dissenting opinion. 

APPEAL by defendant from Devin, J., a t  the December Term 
1917 of NEW HANOVER. (436 i 

This is an action to recover damages for personal injury 
caused as alleged, by the negligence of the defendant. The action is 
brought by Andrew Krachanake, Jr., a minor ten years of age. by 
his father, Andrew Krachanake, Sr., as his next friend. 
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The father is a native of Austria-Hungary. He left that country with 
his family fifteen years ago and has lived since then two years in 
Ohio, eight years in Canada, and five years in this State. 

This country declared war against Austria-Hungary after the verdict 
was returned in the action, but before the judgment was signed. 

The defendant contends that the action cannot be maintained be- 
cause the plaintiffs are alien enemies. This objection was overruled and 
the defendant excepted. 

The negligence alleged is in permitting dynamite caps or cartridges 
to be kept in unlocked boxes in an open house near a highway and easy 
of access to children and other people. 

There was evidence tending to prove that the plaintiff, Andrew 
Krachanake, Jr., entered the house and took the caps therefrom and 
carried them to his home, and while standing before the fire with one of 
the caps in his hand, the cap exploded and caused the loss of two of his 
fingers and serious injury to one of his eyes. 

The other facts necessary to an understanding of the case will appear 
in the opinion. 

There was a motion for judgment of nonsuit, which was overruled, 
and the defendant excepted. 

The jury returned a verdict in favor of the plaintiff, and from the 
judgment rendered thereon the defendant appealed. 

W. F. Jones and E. K. Bryan for plaintiff. 
J .  G. McCormick and Rountree & Davis for defendant. 

(437) ALLEN, J. The first question presented by the appeal is as to 
the right of the plaintiff, a native of Austria-Hungary and resi- 

dent in this State, to maintain an action in our courts as next friend 
to recover damages for personal injury to his infant son. 

The plaintiff left Austria-Hungary fifteen years ago, and since then 
has lived two years in Ohio, eight years in Canada, and five years in 
this State. 

There is neither allegation nor evidence that he has been guilty of 
any act or utterance unfriendly to  the United States, and so far as the 
record discloses he is a quielt law-abiding laborer. He comes, ho~eve r ,  
within the classification of an alien enemy, because the country to 
which he owes allegiance is at war with Dhe United States, and conced- 
ing that  his son, who was seven years old a t  the time of his injury, 
stands in the same relation to this government as his father, which 
does not seem to  be the American rule (12 Mod. Am. L., 143; case of 
Carl Gundlich, 12 Mod. Am. L., 698), can the action be maintained? 
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The question is new in this Court, but i t  has been considered so fre- 
quently and with such unanimity of opinion in England and America, 
and the conclusion reached has been so clearly recognized by the Presi- 
dent in his proclamation after the declaration of war against Germany 
and Austria-Hungary, and by Congress in the  "Trading with the Ene- 
my Act," tha t  but little is left for us to  do except to  give the result of 
our investigations. 

The statement is often made by the law writers that  an alien enemy 
cannot sue, and upon the ground that  to permit a recovery would 
strengthen and add to the resources of the hostile government, and cor- 
respondingly weaken our government, but when reference is had to the 
facts, i t  is found tha t  the principle predicated upon residence in the 
country a t  war with ours, and that  i t  has no application to  the alien 
enemy resident here, who may be interned and held as a prisoner of 
war without the right to apply for the writ of habeas corpus, and 
whose property may be taken into custody by the Government. See 
not to Daimler Co. v. Continental Tire Co., Anno. Cases, 1917 C, 193, 
where the authorities are collected. 

The test, therefore, of the right to sue, which has been universally 
adopted, is residence and not nationality, where the alien enemy is and 
not what he is. 

This was substantially declared in 1697 in Wells v. Williams, 1 Lord 
Raym, 282, and was approved in 1813 in an opinion by Chancellor 
Kent in Clarke v. Morey, 10 Johns., 70. and in 1915 in an opinion by 
Lord Reading, Chief Justice of England, in Porter v. Freudenberg (1 
K. B., 857). Anno. Cases, 1917 C, 215. 

The  learning upon the question will be found in these two (438) 
opinions, and in an  interesting alticle in the Yale Law Journal 
of December, 1917, written by Mr. Picciotto of the Inner Temple, Lon- 
don, and in the notes to Daimler Co, v. Continental Tire Co., Anno. 
Cases, 1917 C, 193. 

I n  Clarke v. iMorey, the plaintiff, a resident of New York, was a 
subject of Great Britain; war then existed between tha t  country and 
the United States, and it was objected tha t  the plaintiff could not 
prosecute his action in the courts of the State of New York, which is 
the case presented by this record. 

Chancellor Kent said in answer to the objection: "The disability 
(to sue) is confined to these two cases: (1) Where the right sued for 
was acquired in actual hostility, as was the case of the ransom bill in 
Anthon v. Fisher, Doug., 649, note; (2)  Where the plaintiff, being an 
alien enemy, was resident in the enemy's country, such was the form 
of the plea in George v. Powell (Fortesc., 221), and in Le Bret v. Pupil- 
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KRACHANAKE v. MANUFACTURING Co. 

lon (4 East, 502) ; and such was the case with the persons in whose be- 
half and for whose benefit the suit was brought upon the policy, in 
Brandon v. Nesbitt (6 Term Rep., 23). 

"It was considered in the Common Pleas a t  Westminister as a settled 
point (Heath, J., and Rooke, J. ,  in Sparenburgh v. Bannatyne, 1 Bos. 
&- Pull., 163) than an alien enemy under King's protection, even if he 
were a prisoner of war, might sue and be sued. This point had long be- 
fore received a very solemn decision in the case of Wells v. iVi2liams (1 
Lord Raym., 282; 1 Lutw., 34; S. C., 1 Salk., 46). It was there de- 
cided that if the plaintiff came to England before the war, and contin- 
ued to reside there by the license and under the protection of the King, 
he might maintain an action upon his personal contract; and that  if 
even he came to England after the breaking out of the war and contin- 
ued there under the same protection, he might sue upon his bond or 
contract; and that  the distinction hyas between such an alien enemy 
and one commorant in his own country. The plea, in that  case, averred 
that the plaintiff was not only born in France, under the allegiance of 
the French King, then being an enemy, but that  he came to England 
without any safe conduct, and the plea was held bad on demurrer. It 
was considered that  if the plaintiff came to England in time of peace 
and remained there quietly, it amounted to a license, and that  if he 
came in time of war and continued without disturbance, a license 
would be intended. . . . In the case before us, we are to take i t  for 
granted (for the suit was commenced before the present war) that 
the plaintiff came to  reside here before the war, and no letters of safe 
conduct were, therefore requisite, nor any license from the President. 
The license is implied by law and the usage of nations; if he came here 
since the war, a license is also implied, and the protection continues 

until the executive shall think proper to order the plaintiff out 
(439) of the United States; but no such order is stated or averred. 

. . . Until such order, the law grants permission t o  the alien to 
remain, though his sovereign be a t  war with us. A lawful residence 
implies protection, and a capacity to sue and be sued. A contrary 
doctrine would be repugnant to sound policy, no less than to justice 
and humanity. 

"The right to  sue in such a case rests on still broader ground than 
that  of a mere municipal provision, for i t  has been frequently held that 
the law of nations is part of the common law. By the law of nations, 
an alien who comes t o  reside in a foreign country, is entitled, so long 
as he conducts himself peaceably, to continue to  reside there, under the 
public protection; and i t  requires the express will of the sovereign 
power to  order him away. . . . We all recollect the enlightened and 
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humane provision of Magna Charta (c.30) on this subject, and in 
France the ordinance of Charles V., as early as 1370, was dictated with 
the same magnaimity; for it declared that  in case of war, foreign 
mercliants had nothing to fear, for they might depart freely with their 
effects, and if they happened to die in France their goods should de- 
scend to their heirs. (Henault's Abrege Chron., tom. 1, 338). So all 
the judges of England resolved, as early as the time of Henry VIII., 
that  if an alien came to England before the declaration of war, neither 
his person nor his effects should be seized in consequence of it. (Bro., 
tit. Property, pl. 38, Jenk. Cent., 201, case 22.) And i t  has now become 
the sense and practice of nations, and may be regarded as the public 
law of Europe (the anomalous and awful case of the present violent 
power on the Continent excepted that  the subject~s of the enemy 
(without confining the rule to merchants), so long as they are permit- 
ted to  remain in the country, are to be protected in their persons and 
property, and to be allowed to sue as well as to  be sued." 

Lord Reading, discussing the same question, says: ''It is clear law 
that  the test for this purpose is not nationality but the pIace of carry- 
ing on the business," and Mr. Picciotto: "In the Anglo-American sys- 
tem of law the test is now well settled; it is a test not of nationality 
but of residence or commercial domicile, not what a man is but where 
his business is." 

Mr. Picciotto also refers to Schaflenius v. Goldberg, 1 K. B., 284, 
decided in 1916, and affirmed on appeal, in which i t  was held that  an 
interned alien enemy could sue in the courts of England, Younger, J., 
saying: "There has been a gradual and progressive modification in the 
rules of the old law in their restraint and discouragement of aliens. It 
is, as I have already indicated, not the nationality, but the residence 
and business domicile of the plaintiff that are now all important." 

After the declaration of war against Austria-Hungary, the 
President issued his Proclamation No. 1417, similar to one is- (440) 
sued after war was declared against Germany, which after 
quoting the resolution declaring war and stating that  he was acting 
under and by virtue of authority vested in him by the Constitution 
of the United States and sections 4067 e t  seq., United States Revised 
Statutes, he declared as follows: 

"I do hereby further proclaini and direct that the conduct to be ob- 
served on the part of the United States towards all natives, citizens, 
denizens, or subjects of Austria, being males of the age of fourteen 
years and upwards, who shall be within the United States and not 
actually naturalized, shall be as follows: 
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"All natives, citizens, denizens, or subjects of Austria-Hungary being 
males of fourteen years and upwards who shall be within the United 
States and not actually naturalized are enjoined to preserve the 
peace towards the United States and to refrain from crime against the 
public safety, and from violating the laws of the Knited States and of 
the States and Territories thereof, and to refrain from actual hostility 
or giving information, aid or comfort to the enemies of the United 
States, and to comply strictly with the regulations which are hereby, 
or which may be from time to time promulgated by the President, and 
so long as they shall conduct themselves in accordance with law, the11 
shall be undisturbed in the peaceful pursuit of their lives and occupa- 
tions and be accorded the consideration due to all peaceful and law- 
abiding persons, except so far as restrictions m a y  be necessary for their 
own protection and for the safety of the United States; and towards 
such persons as conduct themselves i n  accordance with l a x ,  all citizens 
of the United States are enjoined to preserve the peace and to treat 
them wi th  all such friendliness as may- be compatible with loyalty and 
allegiance to the United States." (Italics ours.) 

One of the important acts of Congress growing out of the present 
war is what is known as "Trading with the Enemy Act," and i t  is 
therein provided that "The xord 'enemy' as used herein shall be deem- 
ed to mean for the purpose of such trading and of this act: (a) Any 
individual, partnership, or other body of individuals of any nationality, 
resident within the territory (including that occupied by the military 
and naval forces) of any nation with which the United States is a t  
war, or resident outside the United States and doing business within 
such territory," etc., thereby clearly recognizing residence or doing 
business in hostile territory as the test of an alien enemy for the pur- 
pose of trading. 

It appears, therefore, that under the common law, and in accordance 
with the spirit and declared purpose of the President in his proclama- 
tion, and by Congressional interpretation, the father, against whom 
nothing is urged except that he was born in ITungary, if the real plain- 

tiff, would be entitled to maintain the action. 
(441) The father is not, however, a party in the legal sense. He is 

an officer appointed by the court to protect the interest of his 
son, who is the real plaintiff (Hockaday v. Lawrence, 156 N.C. 322), 
and the son is ten years of age and was born in Canada, a province of 
Great Britain, with which we are in alliance, and while most of the 
European countries have adopted the rule that nationality follows 
pare~tage.  "The United States and Great Britain follow (the older ter- 
ritorial rule according to which nationality is primarily determined by 
the place of birth." 12 Mod. Am. L., 143. 
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In  United States v. Wong Kinz Ark, 169 U.S., 649, i t  was held that 
a Chinaman born in the United States of parents who were the sub- 
jects of the Emperor of China was an American citizen, and the Court 
says of the English rule, "The fundamental principle of the common 
law with regard to  English nationality was birth with the allegiance." 

I n  1907 Carl Gundlich applied to Mr. Tower, Ambassador to  Ger- 
many, for a passport for his minor son, upon the ground that  he was an 
American citizen. 

It appeared that  the father and his wife came to the United States 
in 1886, and remained here one year and a half during which time the 
son was born, that  the family returned to Germany in 1887, no one of 
them being naturalized, and had lived there since then, with no inten- 
tion of returning to this country, and owning no property here. 

The matter was referred to the acting Secretary of State, Mr. Bacon, 
who ruled that the son was a citizen of the United Sates, with the right 
to  elect his nationality upon becoming twenty-one years of age. 12 
Mod. Am. L., 698. 

Again the proclamations of the President and the rules and regula- 
tions of the Attorney General under the act of Congress requiring alien 
enemies to  register do not seen? to include those under fourteen years of 
age, nor do the reasons which prevent alien enemies under certain con- 
ditions from resorting to our courts prevail in the case of the son, as 
the money received will be in charge of a guardian appointed by our 
courts, and cannot be removed from the State without the consent of 
the court, so that  the danger of its being used to  strengthen the hands 
of the enemy is entirely removed. 

We have no doubt that  the action can be maintained. 
The second question relied on by the defendant is whether there was 

sufficient evidence of negligence to be submitted t o  the jury. 
The evidence construing it  most favorably for the plaintiff, which is 

the rule on motions for judgment of nonsuit, tends to  prove the follow- 
ing facts: 

1. That  the defendant was engaged in the manufacture and sale of 
fertilizer in the town of Acme, North Carolina, and in its busi- 
ness i t  mined marl within the corporate limits for use in its (442) 
fertilizers; that  the mine was located about. one-fourth of a mile 
from the railroad station; that within a radius of two blocks of the 
mine of the town of Acme there lived 100 to 150 people, the nearest 
residence being about 75 yards from the mine; that  one of the main 
roads in Acme ran within 75 or 100 yards of a small house where 
dynamite caps were stored by defendant, and a t  this point a road or 
path ran from this road to the house; that the house and machinery 
a t  the mine xere visible from the thoroughfare. 
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2. At this mine blasting was carried on and dynamite and dynamite 
caps were used for blasting purposes. 

3. Tha t  neither mine, house, nor blasting place was enclosed or 
fenced in. 

4. That  prior t o  the time of plaintiff's injury, children were seen 
playing around the mine and near the house. 

5. Tha t  the path from the road led to the small house where the 
dynamite caps were kept. 

6. That the door to the house had a hole cut in it, and a hook on the 
inside with which to  fasten the door, and in order to open the same a 
person would run his hand into a pigeon hole, unfasten the hook and 
open the door. 

7. Tha t  the door was not kept locked or nailed up. 
8. That  the plaintiff, then a boy seven years of age, having gone to  

school that  day and there being none, started to Acme and arrived a t  
the place where the path led to the house where the dynamite was 
kept; he walked down the path and looked in the door, which was open, 
and saw two boxes of dynamite caps-one of them being closed and 
the other open. He went into ithe house, took five of the caps and 
carried them home with him. Upon arriving home he went to the fire 
and was holding his hand to the fire, in which hand he held one of 
these caps, which exploded, blowing off two of his fingers and injuring 
his right eye. 

9. That  the plaintiff did not know the dangerous character of the 
cap, not having seen one before. 

This brings the plaintiff's case within the principle of Barnett v. Cot- 
ton Mills, 167 N.C. 580, in which the authorities dealing with injuries 
to children by explosives are collected and from which we quote briefly 
as follows: 
"In Powers v. Harlow, 53 Mich., 507, Judge Cooley says: 'Children, 
wherever they go, must be expected t o  act upon children's instincts and 
impulses, and others who are chargeable with a duty of care and cau- 
tion towards (them, must calculate accordingly. If they leave exposed 
to the observation of children anything which would be tempting to 

them, and which they in their inmature judgment might nat- 
(443) urally suppose they were a t  liberty to  handle or play with, they 

should expect that  liberty to  be taken.' I n  this case i t  was held 
that the defendant was guilty of negligence, when i t  appeared that  de- 
fendant kept on his premises over which the injured person, a boy, was 
in the habit of passing, in an exposed place, certain dangerous explo- 
sives, which a boy discovered and exploded with serious injury to  his 
person. 
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"In Mattson v. Minnesota Ry. Co., 93 Minn, 477, Justice Brown 
says: (There is nothing so attractive to young boys as articles of an 
explosive nature, and the greater the volume of sound that  may be 
produced, the greater the attraction. As compared with ordinary turn- 
table, dynamite is vastly more attractive. Young children are incapable 
of comprehending the dangers in handling or exploding the same, and 
their natural instincts urge them into experiments with i t  whenever i t  
comes within their reach. The degree of care required of persons having 
the possession and control of dangerous explosives, such as  firearms or 
dynamite, is of the highest. The utmost care must be exercised respect- 
ing the care and custody of such instrumentalities to guard against 
injury to  others. The degree of care must be commensurate with the 
dangerous nature of the article, and greater and more exacting as re- 
spects young children.' . . . In  Olson v. Home Investment Co., 27 
L. R. A. (N. S.), 884, i t  was held that  the act of boys in stealing or 
attempting to  explode dynamite negligently left unguarded in an un- 
locked shanty on a vacant city lot is not such an intervening cause of 
injury to  one of them by an explosion as will, as a matter of law, re- 
lieve this owner from liability for the injury, if the boys might have 
been found from their age and knowledge of right and wrong to have 
been governed by unreasoning and natural impulses. . . . I n  Britting- 
ham v. Stadiem, 151 N.C. 302, Justice Manning quotes with approval 
from Mattson v. R. R., supra: 'The degree of care required of persons 
having the possession and control of dangerous explosives, such as fire- 
arms and dynamite, is of the highest. The utmost caution must be used 
in their care and custody, to the end that  harm may not come to others 
from coming in contact with them. The degree of care must be com- 
mensurate with the dangerous character of the article'; and the same 
case is cited by Justice Brown in TBood v. McCabe, 151 N.C. 458, in 
support of the proposition thah 'All courts and writers agree that the 
degree of care required of persons using such instrumentalities as dyna- 
mite in their business is of the highest and what might be reasonable 
care in respect t o  grown persons of experience would be negligence as 
applied to  youth and children. 7 A. & E., 411; Mattson V. R.  R., 111 
Am. Sr., 487.' " 

We have examined the other exceptions and find nothing justifying a 
new trial. 

KO error. 

BROWS, J., dissenting: The defendant is a corporation en- (1441 
gaged in mining marl and for fertilizer purposes. On 13 Febru- 
ary, 1915, the plaintiff, a child at that  time seven years of age, entered 
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a small house, near the mines, in which defendant kept some dynamite 
caps stored for blasting purposes, and took some of them and carried 
them home with him. In handling them over a fire one exploded and 
injured his thumb and forefinger on his left hand so that  they were 
amputated. The sight in one eye has been seriously and permanently 
impaired. The jury awarded damages in the sum of $7,000. 

I think my brother Allen has demonstrated in a learned and interest- 
ing opinion the right of the plaintiff to  sue in the courts of this State, 
but I am of opinion that upon all the evidence he is not entitled to  re- 
cover. 

The ground upon which a recovery is based is that  defendant kept 
dynamite in a place easily accessible to children and where they were 
likely to be attracted by it. 

I do not think the facts justify such conclusion. The plaintiff's evi- 
dence discloses that  the dynamite caps were stored in a house prepared 
for the purpose and accessible to  the mining operations. They were not 
scattered on the floor, but were contained in a tin box on a high shelf 
and beyond the reach of a child on the floor. There is no evidence that  
any children had been seen playing around the little house or that de- 
fendant knew that  any had ever been there. There is evidence that 
children sometimes played around the mine. The plaintiff says he had 
never been to the house before. On the day he was hurt he was alone 
and took the footpath leading to the house and finding the door ajar 
went in. He  climbed up on something so as to reach the upper shelf 
and took several of the dynamite caps out of the box and carried 
them off with him. There is no evidence that  any child had ever been 
a t  the house or ever entered i t  before. The door had proper fastenings 
on i t  and there is no evidence that  i t  was habitually left open. The 
fact that  i t  was left open on this one occasion (by some workman 
probably) is insufficient in my judgment to charge the defendant with 
actionable negligence. 

No child had ever been attracted to  this house before, not even the 
plaintiff, and there was nothing going on there which would attract 
children and bring the case within the principle of the turntable or 
attractive nuisance cases. The caps were not left strewn around the 
house or on the floor or placed where children would be likely to  get 
them. I n  order to  get these caps plaintiff had to enter the door, climb 
up on something so as to reach a high shelf and then take then1 out of 
a tin box. 

The plaintiff was a trespasser, and if he was sui juris, he may have 
been guilty of theft. 

(445) I have examined carefully many cases in which this subject 
has been considered, notably Briscoe v. Power Co., 148 N.C. 396, 
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and Barnett v. Mills, 167 N.C. 576, where most of the authorities are 
collected and reviewed, and I fail t o  find any case where liability has 
been adjudged upon a state of facts a t  all similar to these. 

Those in which liability has been predicated are apparently founded 
upon an application of the principle laid down by Lord Denman in the 
old case of Lynch v. Nzudin, 1 Q.B., 29, quoted by Lord MacNaghten 
in Cooke v. R.  R., Appeal Cases (1909)) 234 (a  turntable case), as 
follows : 

"If," says Lord Denman, "I am guilty of negligence in leaving any- 
thing dangerous in a place where I ~ k n o w  i t  t o  be extremely probable 
tha t  some other person will unjustifiably set i t  in motion to the injury 
of a third party, and if tha t  injury should be so brought about, I pre- 
sume that the sufferer might have redress by action against both or 
either of the two, but  unquestionably against the first." 

The principle of liability is very fairly and clearly stated in Mattson 
v .  R .  R., 95 Minn., 477, 70 L. R. A., 503, as follows: 

"The rule governing cases of this kind, stated in substance, is tha t  
one who maintains dangerous instrumentalities or appliances on his 
premises of character likely to attract children in play, or permits 
dangerous conditions t o  remain thereon with the knowledge that  chil- 
dren are in the habit of resorting thereto for amusement, is liable to  a 
child non suit juris who is injured therefrom, even though a trespasser. 
The rule is intended for the protection of children of tender years who, 
from immaturity are incapable of exercising a proper degree of care 
for their own protection." 

This principle is applied in Barnett v. Mills, supra. I n  tha t  case 
a boy eleven years old got a dynamite cap which had been carelessly 
left ungarded by the defendant in front of the postoffice in the town of 
Cliffside, where children were accustomed to  play and were playing, 
and was injured by the explosion. Defendant was held liable. The 
opinion refers t o  the case of Chambers v. Coal and Railroad Co., 30 
So., 170 with apparent approval. In  the  Chambers case the  powder 
house was alleged to be negligently located, but was, in fact, 150 yards 
from the road and near a path seldom traveled which is very similar 
to the case here, and defendant was held not to  be liable. 

The case of A)-icolosi v. Clark, 1915 F (L.R.A.),  638, is an  instructive 
one and very much in point. I n  that  case the defendant was a street 
contractor and in the conduct of his work in excavating a sewer in one 
of the streets, open to  the public, he kept a box used for storing tools 
and implements. This box was standing within three feet of the side- 
walk. There was kept in thak box a small box ~ont~aining dyna- 
mite caps. Plaintiff, a small boy of ten years of age, passing (446) 
along the street, saw the  open box, and being prompted by child- 
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ish curiosity, approached the box and took from the small box a dyna- 
mite cap, and while handling i t  i t  exploded and injured him. A de- 
murrer to the action was sustained, and the Court said, on page 640: 

"In tlie case at bar the plaintiff was clearly guilty of trespass. if not 
of peculation. If a boy of ten years of age is not chargeable with 
knowledge that  lie has no right to make free with the contents of a box 
placed such as this, manifestly a box belonging to other people and 
containing their goods, i t  can only be because that  particular boy is 
of deficient intellect and understanding. But this is not alleged. Not be- 
ing alleged, we hold i t  plain, as a proposition of law, that he was 
guilty of an unwarranted trespass, barring his right of recovery." 

In  Fanning v. White ,  148 N.C. 541, this Court held that  "To store 
dynamite being used for the legitimate purposes necessary for the con- 
struction of a railroad on its right of way, in a shanty with the door 
open and the window torn out, affording any person ample opportunity 
to see the danger, with the warning written or printed on the boxes, 
cannot violate any duty owing to a person going upon the premises 
without a license, either express or implied." 

I will cite only a few of the many cases on the subject which I 
think support my views: Furnace Co. v. Patterson, 48 S.E., 166; Tra- 
vell v. Bannerman, 174 S .C .  47; O'Conner v .  Bruckes (Ga.),  43 S.  E., 
731; Etheridge v. R. R. (Ga.),  50 S. E., 1003; Afflick v .  Bates, 79 -4m. 
St., 801; Hughes v. R. R. (N. H.) 93, Am. St., 518. 

I n  this last case the child mas nine years of age and his recovery mas 
denied upon the ground that he was a trespasser. Slayton v. Fremont, 
E. & M.  Valley R. R., 59 S. B., 510; Carter v. C .  & 0. G.  R. R., 19 
S. C., 20,45 Am. St. Rep., 145; Ball v. AMiddlesbo~ouglz T o m  & Dands 
Co. (Ky.) ,  68 S. TTT., 6 ;  Perry v. Rochester Lime Co.  (N. Y . ) ,  133 
N. E., 629; Horan v .  Watertotcn, 217 Mass., 184; Xicolosi v. Clark 
(Cal.), L. R. A,, 1915, 638; Finbeine v. Solomon, 24 L. R. A. (N.S.), 
1275. 

It appears to me that the evidence in this case is lacking the most 
essential elements necessary to constitute liability. The element of al- 
lurement is lacking, for the mine was shut down and work had stopped. 
There was nothing apparent in tlie house calculated to entice the plain- 
tiff to leave the path and go into it unless he went in t o  pilfer and t o  
take what any boy seven years old of ordinary sense and morality 
must have known he had no right to take. He did not know that there 
was dynamite in there, for that was shut up in a tin box on an upper 

shelf and beyond his observation and reach from the floor. 
(447) The element of probability (or, as Lord Denman puts it, "ex- 

treme probability") is entirely wanting. No human foresight 
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could be expected to anticipate that  a normal seven-year-old boy 
would leave the path, go into the house, climb up to an upper shelf, 
and purloin dynamite caps out of a tin box and carry them off with 
him, for there is not a scintilla of evidence Ithat a child had ever be- 
fore entered the house or been about its door. 

With the utmost deference for the opinion of my brethren, I am con- 
vinced that  their judgment in this case imposes a liability beyond any 
ever pronounced by a Court before in this character of case, and that it 
inflicts a penalty upon this defendant unwarranted by law or justice. 

Cited: Stephens v. Lumber Company, 186 N.C. 750; Richardson v. 
Libes, 188 N.C. 113; Campbell v. Laundry, 190 N.C. 653; Stephens v. 
Lumber Co. 191 N.C. 28; Berger v. Stevens, 197 S .C .  236; Lawson v. 
Langley, 211 N.C. 529; Rabil v. Farris, 213 K.C. 416; Luttrell v. 
i l f ineml Co., 220 N.C. 790. 

L. P. BURNS, EXECUTOR, ET AL. v. CARSON BURSS. 

(Filed 1 May, 1918.) 

1. Deeds a n d  Conveyances-Mental Incapacity-Evidence-Court's Dis- 
cretion-Appeal and  Error. 

Xental incapacity of a grantor to avoid his deed must exist a t  the time 
of its execution and may be shown by evidence thereof before and after 
that  time, the question of remoteness of the time ordinarily being ad- 
dressed to the discretion of the trial judge, which will not be disturbed on 
appeal when not abused. 

2. Same-Mental Disease-Senile Dementia. 
Evidence of the mental incapacity of a grantor to make a deed, that  

such existed before and after its execution, is especially admissible when 
there is evidence that i t  existed as  a result of disease or the gradual decay 
of the mental faculties attending old age. 

3. Appeal and  Error-Record-Instructions-Presumptions. 
The charge of the trial judge neither set out in the record nor excepted 

to is presumed to be correct on appeal. 

4. Issues-Deeds and  Conveyances-Mental Incapacity. 
An issue which sets out the date of the deed with inquiry a s  to the 

grantor's sufficient mental capacity to execute the deed of that  date, is 
sufficient in  form and definiteness as to the time of snch capacity, to sus- 
tain a judgment in plaintiff's favor. 

CIVIL ACTION, tried before Harding, J., a t  August Term, 1917, of 
GUILFOKD, upon these issues : 
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1. Did Z. A. Burns, on 30 September, 1914, have sufficient mental ca- 
pacity to  execute the deed of that  date which is in controversy in this 

action? Answer: "Xo." 
(448) 2. Did Z. A. Burns on 28 October, 1914, have sufficient mental 

capacity t o  execute the deed of that date, which is in contro- 
versy in this action? Answer: "KO." 

From the judgment rendered defendants appealed. 

W. P. Bynum, R .  C. Strudwick, and W. P. Ragan for plaintiffs. 
Wilson & Ferguson and Robertson, Barnhardt & Smith for defen- 

dants. 

BROWN, J .  Plaintiffs, children of Ziinri Burns, seek to set aside two 
deeds executed by him to  the defendants, who are also his children. The 
findings of the jury eliminate the ground of undue influence and the 
five assignments of error are confined to the issues relating to mental 
capacity. These are all directed t o  the rulings of the judge in receiving 
evidence of the condition of the grantor's mind before and after the 
date of the deeds and a t  periods of time alleged to be too remote. 

The plaintiffs' evidence tends to prove that the date of execution of 
the deeds the grantor was some seventy-eight years old, that  his 
second wife died in July, 1914, about three months before their execu- 
tion; that  his mental powers had begun to fail before this event and 
grew rapidly worse aftenvards, and that  he had three paralytic strokes. 
The plaintiffs offered evidence tending to prove that his mental powers 
began to fail some time before the deeds were made and continued to 
grow feeble with increasing years until in August, 1916, he was ad- 
judged a lunatic, and died in April, 1917. 

It must be admitted that plaintiff has offered much evidence tending 
to prove that  the grantor mas really suffering with what is called senile 
dementia, (a  disease well known to the progressive in its character) be- 
fore and a t  the time of the execution of the deeds and that  i t  continued 
until his death. 

The rule seems to be that m-here insanity or imbecility is claimed t o  
exist as the result of disease or the gradual decay of mental faculties 
attending great age, evidence offered that the testator, before and after 
the execution of the instrument in question, had not sufficient capacity, 
is admissible. Penny's Will, 27 Minn., 280; Jones on Ev., sec. 482. 

Although the maker's capacity is to be determined by his condition 
a t  the time he executed the instrument, evidence of mental condition 
before and after that  date is generally admissible, depending largely 
upon the circumstances of each case. This is especially true in case of 
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a progressive or permament mental disease. 40 Cyc., 1028-1029 and 
notes. 

The reason for this rule is well stated in Dale's Appeal, 57 Conn., 
127 : 

"When the question is one of sanity or testamentry capacity a t  a 
given time, upon the presumption that the mind does not ordinarily 
pass suddenly and sharply from sanity or capacity into the 
oppasite condition, nor from the latter into sanity or capacity, (449) 
but gradually and imperceptibly as day into night, the law 
permits the evidence to cover long spaces of time in either direction. 
Of course i t  weakens as time lengthens and in either direction a t  last 
ceases t o  be of any force. All this, however, is for the jury to determine 
under proper instructions from the court." 

The authorities appear to  be uniform in holding that  where the issue 
is whether the instrument was obtained through undue influence or exe- 
cuted while the maker was mentally incompetent, the testimony neces- 
sarily is permitted to  take a very wide range. The point of time to be 
looked to in determining the competency of the maker is the date when 
the instrument was executed, but the condition of his mind both before 
and after is proper to be considered in determining what his mental 
condition was when the instrument was executed. Jones on Ev., sec. 
482; Anderson v. Cramner, 11 W. Va., 562; Bannun v. Patrick, 136 
Ky., 571; Sim v. Russell, 90 Ia., 657; Hamburger v. Rinkel, 164 Mo., 
407. 

I n  this last case i t  is said: "Evidence of the condition of the mind 
of a testator before or after making a will is admitted, of course, for 
the sole purpose of shedding light upon his mental condition a t  the 
time of executing the will. And its probative force will be in propor- 
tion to  its proximity in point of time to that  date. This every sensible 
juror is capable of appreciating. It is difficult to say a t  what degree of 
remoteness such evidence should lose all probative value and become 
inadmissible. The trial court can generally best determine when the 
evidence is of a condition too remote to have any probative value." 

It is also generally held that  i t  is within the discretion of the trial 
court t o  determine the period of inquily as to the mental condition of 
the testator and its ruling on this point will not be reversed unless i t  
appears that  the discretion is abused. Dumangue v. Daniels, 154 Mass., 
483; Howes v. Colburn, 165 Mass., 385; Hamburger v. Rinlcel, 164 Mo., 
398. 

The charge of the court is not in the record, as there was no excep- 
tion t o  it, We assume, therefore, tha t  he instructed the jury correctly 
as to  the date when mental incapacity must exist in order t o  avoid the 
deed. 
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STEEL CO. v. HARDWARE Co. 

The form of the issue is such that the jury must have fully under- 
stood that to set aside the deeds the grantor's mind must have lacked 
the necessary capacity a t  the date they were executed. 

I n  receiving evidence upon that issue, we fail to find any abuse of 
discretion upon the part of the judge and are of opinion he confined 
the evidence within very reasonable limits. 

No error. 

THE PITTSBURG STEEL COMPANY v. DAVIDSON HARDWARE 
COSfPANY ET AL. 

(Filed 1 May, 1915.) 

1. Corporations-Insolvency-Officers-Trusts a n d  Trustees-Preference 
-Distribution of Assets--&editors. 

Directors of corporations, especially when they are  officers, and in 
active charge of the business, a re  considered to a certain extent as  trustees 
in respect to their corporate management and business dealings with the 
corporate property, and in case of insolvency they will not be allowed to 
take advantage of their position to retain a preference for  themselves 
a t  the expense of creditors or other shareholders, either in acquisition 
of rights or in  relief from liabilities which they may have incurred either 
a s  principal or sureties. 

2. Same-Accounting-Fraud. 
Directors and oflicers of an insolvent corporation who a r e  active in  the 

management of its business, and some of whom have become personally 
liable for the payment of some of its debts, may not take advantage of 
this relationship with it8 business to acquire a preference over the other 
creditors without committing a legal wrong; and those participating 
therein and a t  times in  negligent default may be held to a n  accounting 
to the extent tha t  such misconduct has  caused pecuniary damages to the 
other creditors, whether the same amounts to  fraud or the breach of a 
fiduciary relationship. 

3. Same--Sale of Assets-Vendor a n d  Purchaser. 
The president of an insolvent mercantile corporation was a n  endorser 

on one of i ts  notes to a bank and also on another given to a different bank, 
of which he was president and shareholder. H e  and the secretary of the 
insolvent corporation, both directors and large owners of its shares, un- 
der authority conferred, sold its merchandise in  bulk to another corpora- 
tion and were given active charge of the  disbursements of its assets 
among creditors. Held, i t  was a breach of the legal duty of both the 
president and secretary to pay the debts on which the former was liable 
in a greater proportion than the other debts of the concern, and to that 
extent they were both participants in the wrong and personally liable 
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to a n  accounting. The fact that the insolvent corporation was a going 
concern a t  the time of the transactions in the sense that  i t  was still 
doing business, does not affect the application of the principle. 

4. Same-Assumption of Deb&Substitutiou-Payment. 
Where a corporation purchases the merchandise in  bulk of another and 

insolvent corporation, and assumes the payment of an amount due by 
the latter to the bank with the consent of the bank, a s  part payment of 
the purchase price, and secures the debt thus due with a mortgage on 
its stock of good. Held, the effect of the transaction mas to substitute 
the purchasing corporation as  debtor to the bank in the place of the sell- 
ing one, with the additional security of the deed in trust, and, as  to the 
latter, amounted to a payment. 

5. S a m c A p p l i c a t i o n  of AsseteNegligence-Default. 
The officers of a n  insolvent corporation who have unlawfully obtained 

a larger per cent over the other creditors in  the distribution of i ts  assets, 
and those officers thereof participating in such wrongful act, are  not 
relieved of an accounting to the other creditors of the corporation by rea- 
son of their haivng sold its merchandise in bulk to another corporation 
which was paid partly in cash and partly by assuming a n  indebtedness 
to a bank, secured by a mortjiage on its merchandise, i t  appearing that 
such officers have become shareholders and connected with the purchasing 
corporation, and the bxnk has consented to its assuming the debt, for  if 
such officers or the creditor banli permitted the assets to be wasted or  
misapplied by their own neglect or default, i t  should not be visited on 
the selling corporation o r  its creditors. 

CIVIL ACTION, tried before Harding, J., and a jury a t  Novein- 
ber Term, 191 7, of DAVIDSON. (451) 

The action was to recover of defendant Hardware Coinpany 
the balance due on a debt for goods sold and $delivered to  said dcfend- 
ant company by plaintiff and chiefly to chargethe individual defend- 
ants, Sheniwcll and Young, wikh a portion of said claim on the ground 
and to  the extent that, bcing directors and officers in chargc of drfend- 
an't company's businass, they hald ~vrangfullp diverted its assets f o ~  
their own protcction and benefit and to the prejudice of plaintiff's 
legal rights. 

On denial of liability by said individual defendants, there was ver- 
dict for plaintiff to the amount against them for $377.04. 

Judgment on the verdict and said defendants excepted and appealed. 

C. L. Shuping and Walser c t  Wnlser for plaintitj. 
Roper & Roper for Shemtuell and Young, appellants. 

HOKE, J., It is the recognized position with us that the directors of 
corporations, and more especially when, as officers, they are in the ac- 
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tive charge of the business, are to  be considered t o  a certain extent as 
trustees in respect to tlieir corporate management and their business 
dealings with the corporate property, and in case of insolvency they 
will not be allowed to take advantage of their posittion t o  obtain a pref- 
erence for themselves at hhe expense of creditors or other shareholders, 
either in the acquisition of rights or in relief from liabilities which 
they may h a w  incurred eithcr as principal or sureties. Wall v. Roth- 
rock, 171 N.C. 388; Whitloclc v. Alexander, 160 N.C. 465, 479; Pender 
v. Speight, 359 N.C. 612; MrIver v. Hardware Co., 160 N.C. 478; Gra- 
ham v. Carr, 130 N.C. 271; Hill v. Lumber Co., 113 N.C. 173; Town- 
send v. Williams, 117 N.C. 330. 

I n  the Wall case, supra, the general principle is well stated as fol- 
lows: "But the directors, occupying a fiduciary relation, are not per- 

mitted to  secure themselves against preexisting liabilities of the 
(452) corporation upon which they are already bound, or for money 

they may have already loaned, when the corporation is in de- 
clining circumstances and verging on insolvency. They cannot be per-- 
mitted to takc advantage of their intimate knowledge of the corpora- 
tion's affairs for their own benefit a t  the expensee of the general 
creditors." 

And in Pender v. Speight: "It is the duty of the directors of a cor- 
poration, as trustees of its property for the bencfit of its creditors and 
shareholders, t o  administer the trust for the mutual benefit of the par- 
ties interested, and for them t o  receive therein an advantage t o  them- 
selves not common to all is a plain breach of the trust imposed." 

And in illustration of the principle, i t  was held in Graham v. Carr, 
supra, ('That a director of an insolvent corporation, being a surety for 
the payment of corporate debts, cannot apply the proceeds derived 
from a sale to him of corporate property to  the payment of such 
debts." Again, in the scccmd Whitloclc case: "The directors were re- 
quired t o  surrender a mortgage they had placed upon the corporate 
property and by means of which they had raised money to pay off cor- 
porate debts upon which they were sureties." 

Whether the inhibition referred to is made to rest in strictness on the 
existence of a fiduciary relationship or on the ground of fraud, a 
position approved in some of the cases, Clark on Corporations, p. 608, 
it is very generally held in this country tha t  a breach of duty in the re- 
spect suggested is properly considered a legal wrong, for which the 
officers participating and a t  times when in negligent default, may be 
held to  an accounting to the extent that  their misconduct has caused 
pecuniary damage to other creditors. McIver v. Hardware Co., supra, 
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I n  the present case, their is evidence on the part of plaintiff and 
construed in reference to  the charge, the jury, in their verdict have 
established that  the defendant corporation mas a company doing hard- 
ware business in Lexington, N.C., hav~ng a paid up capital of $15,000 
or more in which defendant Dermot Shemmell was president, one 
of the three directors, and stockholders to  the amount of $4,500; that  a 
second director, J. E. Foy, also held stock t o  the amount of $4,500, and 
the remainder of the said stock, to  the amount of six or seven thousand 
dollars, was held by thc third director, defendant B. C. Young, who 
was vice-president and secretary and treasurer of the company. That in 
May, 1913, finding they were in debt to various parties t o  an amount 
aggregating $30,000, tlie officers in charge, Shemwell and Young, under 
authority conferred, sold the stock of goods in bulk to  a corporation 
known and styled the "Manning Hardware Company," for $21,000, of 
which $l1,000 was paid in cash and the rcmainder was satisfied and 
paid by the Manning Company assuming the payment of $10,000 and 
giving a dced of trust on their cntirc stock t o  secure the same 
on a debt of $15,000 then owed by defendant company to the (4531 
P1a,nter1s National Bank of Richmond, Va., and on which the 
individual defendant Dcrmot Shemwell was an endorser. That this 
$21,000 paid together with the sum of $1,500 collected on the accounts 
and aggregating $22,500 constituted the assets of defendant company, 
justifying a payment pro rata among the creditors of 75 cents on the 
dollar. That  all claims against the defendant corporation had been paid 
except the balance due the Planters Bank, amounting to $5,000, a debt 
of $2,500 to the First National Bank of Lexington, of which Shemwell 
was president and a large stockholder, and which note also he had en- 
dorsed, and the debt due plaintiff company, originally amounting to  
$859.92, reduced by payments since the sale to  $592.04. Tha t  out of the 
$11,000 cash received as purcliase price there was paid on the balance 
of $5,000, due the Planters' Bank $2,500, making a total payment on 
the entire claim of $14,000 of $12,500, or 83 1-3 cents on the dollar. 
Tha t  the debt due the First National Bank of Lexington was reduced 
by payments to  $1,100, making the payment on the claim of $1,400 
equivalent to 56 per cent, and on the debt due plaintiff there had been 
payment aggregating $267.88, equivalent to  31 per ccnt. 

It further appeared that the individual defendants Derinot Shemwcll 
and B. C. Young wcre a t  that time in active charge of the affairs of 
defendant company and took personal part in directing the distribution 
of the assets and making the payment as specified, and on these facts 
as accepted by the jury and under the p r i n f p l ~ s  l~eretofore stittcd, we 
illink tha t  equality among all tlie creditors viah thc correct rule of dis- 



482 I N  THE SUPREME COURT. [I75 

tribution, and said <defendants, in active management and control of 
the assets of an insolvent corporation, cornmiiwl a b ~ . ~ u c h  of legal duty 
in paying 83 1-3 per cent on a debt of $15;0r/3 in which defendant 
Shcn~well was already obligated cis eniio~>c~r, and they have bcen 
propcrly charged with the sum ~equircd to brill% t l l 2  pny~llei l t~ on 
;daintiH1s claim to  an amount equalin2 75 ci'ots on thc dollar, tlie 
divjdend tha-c the assets justified. 

It is objected for the appellants that  1 1 1 ~  cs;rpor:ition being n goinq 
concern had the right to  prefer and pay any creilitor that they might 
select, and as a general proposition that is true, but 011 the facts of the 
record, where these appellants, as stated, were in charge of the assets 
of an insolvent corporation, they had no right to  take advantage of 
their position and apply these assets to  their own relief and benefit, 
to  the detriment and injury of the general creditors and their doing so, 
as stated, constitutes an actionable wrong for which they Imr-e been 
properly held to account. 

It is further contended that  while this may be true as to  defendant 
Shemwell, who was an endorser, i t  may not hold as to defendant 

(454) Young, who so far as appears received no pecuniary benefit. It 
is recognized as correct doctrine here and elsewhere that  co- 

trustee is not always and necessarily chargeable with the default of a 
trustee unless, as in the case of coadministrators when they became 
so because of signing the same bond. Good faith and reasonable care 
and diligence is the usual and accepted rule of liability in such cases. 
Fisher v. Fisher, 170 N.C. 378; I n  re Jones' Appeal, 8 Watts & Sargent, 
143, 64 (Pa.).  

But in the present case both of these defendants were active partici- 
pants in tlie wrong. Referring t o  the evidence of defendant B. C. 
Young, given by himself on tlic subject, lie testified, among other 
things: "The stock was sold in bulk. I was one of the directors a t  the 
time. I n  the liquidation of the affairs of the Davidson Hardware Com- 
pany, I assumed payment of the accounts, wrote most of the checks 
and verified correctness of accounts. The checks were submitted to 
Mr. Shemwell and sent out to  various creditors. They were drawn on 
the order of the Davidson Hardware Company and issued by the 
authority of all of us." 

On such facts both have been properly held liable. Birmingham v. 
Wilcox, 120 Cal., 467; 2 Beach on Trusts, sec. 643. 

It is further urged for applicants that  there was evidence tending to 
show the entire $10,000 assessed by the purchaser, was not in fact 
paid to  the Planters' Bank, but only about $6,000, realized by a sale of 
the stock under tlie trustee some time after the purchase. 
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It might suffice in answer to  this position to say that i t  seems to have 
been submitted by hie Honor to the jury as one of defendant's conten- 
tions and repudiated by them and, in any event, i t  should not avail ap- 
pellants on the record. It appears ithat goods to the value of $21,000, 
belonging to the handware company, were sold and transferred to the 
purchaser, who assumed the payment of $10,000 to the Planters' Bank, 
evidently with the latter's consent, and a morgage or deed of trust exe- 
cuted on the entire stock being )ample security for the claim. The effect 
of the transaction was, in our opinion, to substitute the Manning Hard- 
ware Company, with the additional security of the deed of trust, as 
the debtor instead of the hardware company, and, as to the latter, 
amount$ed to a payment of hhe rmnaindcr of the purchase money, for 
which the defcndant should account. 

I t ,  furthermore, appearing that Young immediately went into the 
Manning Company, and Shemwell and Foy soon thereafter became 
stockholders therein, and if they or the creditor, the Planters' Bank, 
permitted their assets to be wasted or misapplied by their own neglect 
or default, i t  should in no way be visited on the hardware company or 
its creditors. 

I n  our opinion, on tihe facts in evidence as acccpted by the (455) 
jury and under the principles applicable, for the cause has been 
fairly tried and the liability of appellants correctly determined. 

No error. 

Cited: Besseliew v. Brown, 177 N.C. 67; Caldwell v. Robinson, 179 
N.C. 523; Bassett v. Cooperage Co., 188 N.C. 513; Hospital v. Nichol- 
son, 190/121. 

IN THE MATTER OF LEE CROOM. 

(Filed 1 May, 1918.) 

1. Habeas Corpus-Appeal and Erro-Certiorari-Court's Discretion. 
Appeal to the Supreme Court will not lie from the refusal of a Superior 

Court judge to discharge the defendant from custody in proceedings in 
habeas corpus, the remedy being by a petition for a writ of certiorari 
which is addressed to the sound discretion of the Supreme Court. 

2. Habeas Corpus-Judgments-Collateral Attack-Statutes. 
Where the petitioner in habeas corpus proceedings directed to a Supe- 

rior Court judge has previously been convicted in that court of an offense 
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of which it  had ,jurisdiction, and accordingly sentenced to imprisonment 
under a final order, the judgment imports verity and evidence to collat- 
erally impeach it is incompetent, and the application to prosecute the 
writ will be denied. Revisal, see. 1832. 

3. Habeas Corpus-Certiorari. 
A petition for certiorari in the Supreme Court will be denied in habeas 

corpus proceedings when it  appears therefrom that the prisoner is not 
entitled to his discharge. 

This is a petition for a certiorari, in lieu of an appeal, to review a 
judgment of Lyon, J., on a writ of habeas corpus, refusing to  discharge 
the defendant from custody. 

The facts set forth in the petition are as folloivs: 
1 .  At  January Term, 1915, of the Superior Court of Pender, the 

petitioner, Lee Croom, entered a plea of guilty to an indictment charg- 
ing him with an assault with a deadly weapon, and he was sentenced 
to a term of imprisonment of six months in jail and assigned to work 
on the public roads of Sampson County, capias to  issue on 15 Feb- 
ruary, 1915. 

2. The capias was issued on said judgment on 15 February, 1915, 
but the petitioner was not arrested thereunder. 

3. That  a t  March Term, 1917, of said Court, i t  being made to appear 
that  the petitioner had served no part of his term of imprisonment, and 
was a t  large, another capias issued and the defendant was arrested and 

began his term of imprisonment. 
(456) 4. That the petitioner thereupon sued out a writ of habeas 

corpus before Bond, J. ,  which was duly heard, but no order or 
judgment was rendered thereon although the petitioner mas not re- 
quired to  begin serving his term. 

5. Tha t  thereafter another capias was issued against the defendant 
and he was taken into custody, and he then applied for the writ of 
habeas corpus before Lyon, J., who, after hearing the matter, refused 
to  discharge the petitioner, holding that  he was lawfully in custody un- 
der the judgment of January Term. 1915. 

6. That  the petitioner thereupon offered to  appeal from the said 
judgment of Judge Lyon, but he was refused this right, upon the 
ground that  his remedy to review his judgment was by certiorari, and 
thereupon this petition for certiorari has been filed in this Court. 

McClammy and Burgwin for petitioner. 
J. S. Manning, Attorney General, and R. H. Sykes, Assistant Attor- 

ney General, for the State. 
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ALLEN, J. IIis Honor held correctly that an appeal would not lie 
from his judgment refusing to  discharge the defendant from custody 
(In re Holley, 154 N.C. 163), and thc remedy, if any, is by a petition 
for a writ of certiorari, which is addressed to the sound discretion of 
the Court. Ice Co. v. R. R., 125 N.C. 17. 

If this was not the rule, the criminal law could not be administered, 
and it  would be with difficulty that any judgmcnt of imprisonment 
could be cxecutcd, as thc writ of habeas corpus always issues when 
legally applied for, because the statue (Revisal see. 1828) subjects a 
judge who refuses t o  entertain the petition to a penalty of $2,500, and 
if his judgement can be reviewed by appeal, or if the certiorari issues as 
of right, the sentence of iinprisonment might be suspended indefinitely 
between the Superior and tjhe Supreme Court. 

We must then examine tlic petition for the certiorari, and when we 
do so find that  the petitioner is in custody under a judgment of the 
Superior Court, which has never been performed, and which was regu- 
larly entcred in a criminal action of which the court had jurisdiction, 
and that  this judgment has not bccn sct aside or. modified. 

The power to  enter the judgmcnt is not contested, and when this 
power is conceded, i t  follows that thc petitioner was not entitled to  be 
discharged, as  the Revisal, scc. 1822, provides that  application to  pros- 
ecute the writ of habeas corpus shall be denied "2. Where persons are 
committed or detained by virtue to tlic final order, judgment, or decree 
of a competent tribunal of civil or criminal jurisdiction." 

The judgment as entered upon the record imports verity and 
neither Judge Bond nor Judge 'yo72 had authority to  hear evi- (457) 
dence in a collateral proceeding tending to impeach it, nor could 
they refuse to deal with i t  as vd id  and binding, and their action in 
the premises was controlled by this principle. 

The practice upon petitions for the writ of habeas corpus is stated 
very clearly and accuraitely by Justice Hoke in the Holley case, in 
which he says, a t  p. 169: "It would produce inextricable confusion to 
permit one judge of equal and concurrent jurisdiction t o  question and 
interfere with the final judgments of another or to deal with such 
hearings on any other principle. And in determining this question of 
p o ~ ~ ~ e r  the court is confined, as heretofore stated, to  the record proper 
and the judgment itself. It is not permitted that  the testimony or the 
rulings therein should be examined into, nor that  matters fairly in the 
discretion of the presiding judge should be reviewed, or that  judgments 
erroneous in the ordinary acceptcation of the term should be ques- 
tioncd. The hearing is confined to the record and judgment, and relief 
may be afforded only when on the record itself tile judgment is one 
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clearly and manifestly beyond the power of the court, a statement of 
the doctrine supported in numerous and authoritative decisions here 
and elsewhere. Ex parte McCown, 139 N.C. 95; I n  re Xchenck, 74 N.C. 
607; I n  re Swan, 150 U.S. 637; I n  re Coy, 127 N.C. 731." 

The petition for the certiorari is, therefore, denied because i t  ap- 
pears upon the face of ,the petiftion tha*t the petitioner is not entitled 
to his discharge. 

Petition denied. 

Cited: I n  re McCabe, 183 N.C. 248; S v. Yates, 183 N.C. 735, 756, 
757; S u. Edwards, 192 N.C. 322; I n  re Rellamy, 192 N.C. 673; Elk- 
nant v. Insurance Co., 204 N.C. 306; I n  re Ogden, 211 N.C. 103; I n  
ye Adams, 218 N.C. 381; In  re Steele, 220 N.C. 687; I n  re Thompson, 
228 N.C. 75. 

ANNIE L. HEL4TEI v. W. C. HEATH. 

(Filed 1 May, 1918.) 

Evidence - Wagering Contracts - Futures  - Statutes - Pleadings - 
Counterclaims - Admissions - Burden of Proof - Trials. 

The burden of proof is on the defendant to establish his countrrclaim 
set up in a n  action against him upon his note ; and where he  has admitted 
his liability on his note, and the reply alleges that his counterclaim, if i t  
existed, was based upon a n  illegal o r  wagering contract in  futures, Re- 
visal, see. 1691, he must establish his counterclaim by his evidence upon 
the trial, and show that it  was a lawful one; and where he fails to in- 
troduce evidence to that effect, i t  is proper for the court to disregard the 
counterclai~n and direct a judgment upon the note. 

APPEAL by defendant from Hardlng, J., a t  February Civil Term, 
1918, of UNION. 

(458) This is an action on a note. At  the conclusion of the  evidence 
his Honor instructed the jury to answer the issue of indebted- 

ness in favor of the plaintiff on the admissions of the parties, and the 
defendant excepted and from the judgment rendered upon the verdict 
appealed. 

Thaddeus A. Adams and Stack & Parker for plaintiff. 
T. D. Maness and J. C. M. Vann for defendant. 

ALLEN, J. The plaintiff alleges in her complaint that she sold ccrtain 
land to the defendant on 31 December, 1904, and that  notes mere exe- 
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cuted for the purchase money; that  on 17 February, 1916, the consid- 
eration for the purchase of the land not being paid in full, the defen- 
dant executed and delivered t o  her his note, by which he promised t o  
pay $2,356.50 on 1 November, 1916, reciting therein that  the note was 
given for the balance due on the purchase money of the land, and tha t  
no part of said note had been paid. 

The defendant filed an answer in which he admitted the purchase of 
the land for $4,500, and that he was also a t  that  time indebted to  the 
husband of the plaintiff in the sum of $1,200, making a total of $5,700; 
that  he executed a promissory note or notes t o  the plaintiff or t o  her 
said husband for said amount, and that  he/had paid on the indebted- 
ness $3,750. No &her payments are alleged in the answer, and upon 
these admissions, when the interest from 1904 t o  1916 is taken into 
consideration, the defendant owed as much or more than the amount 
for which the note sued on was executed. 

The defendant, i t  is true, does not distinctly admit the execution of 
the note in the pleading, although he does say that  he signed a note to  
the plaintiff on or about 7 February, 1916, of somewhat similar im- 
port to that  set out in the complaint, but i t  is stated in the judgment 
that  the defendant admitted the execution of the note in open court a t  
the trial. 

On these admissions of the parties, nothing else appearing, the plain- 
tiff was entitled t o  judgment for the amount of the note. 

The defendant, however, further alleges in his answer that the plain- 
tiff was a member of the partnership of 0. P. Heath & Co.; that  this 
partnership was indebted to him in the sum of $7,084.53, and he asks 
that  this amount be allowed him as a set-off in extinguishment of the 
claim of the plaintiff. 

The plaintiff files a reply in which she denies that  she was a member 
of the partnership of 0 .  P. Heath & Co., and she also denies that  the 
partnership was indebted to the defendant, and alleges that if any such 
indebtedness did exist i t  arose upon a gambling contract known ordi- 
nairly as a contract in "futures." 

On the trial no evidence was introduccd or tendered by the (459) 
defendant to  prove that  the indebtedness of 0 .  P. Heath & Co. 
to  the defendant, if i t  existed, was upon a legal contract, and was not 
a contract, for "futures." 

I n  this condition of the pleadings, two causes of action were alleged. 
The plaintiff alleged a cause of action in the complaint against the de- 
fendant on the note, and the defendant alleged a cause of action in the 
answer against the plaintiff on the alleged indebtedness of 0. P. Heath 
& Co. t o  the defendant, and on the last cause of action, the plaintiff 
was in reality a defendant. 
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If so, i t  being alleged in the reply, which was duly verified, that  the 
claim against 0. Y. Neath & Co. arose out of a gambling contract, the 
Revisal, sec. 1691, is applicable, and as under that  section the burden 
was upon the defendant to  prove by proper evidence other than by 
written evidence that  the contract relied on by the defendant to prove 
the indebtedness was a lawful one in its nature and purpose, and as 
the defendant failed to  offer any such evidence, his Honor properly dis- 
regarded the cause of action set up in the answer. 

The section of the Revisal referred to has been considered in several 
of our decisions, and it has been held without exception that  when it 
alleged that  a contract sued on is a gambling contract within the pro- 
visions of section 1689 of the Revisal, and the pleading is duly verified, 
that the burden is on the party seeking to recover upon the contract to 
prove that  i t  is a lawful contract (Hol t  v. Wellons, 163 N.C. 1291, 
and when the party upon whom tlrc burden of proof rests offers no evi- 
dence, i t  is not erroneous to direct a vcrdict against him. House v. 
Arnold, 122 N.C. 220; Hooker v. ?Vo7thington, 134 N.C. 285. 

It follows, therefore, as the causo of action alleged in the complaint 
was admitted, and as no evidence was offered to prove the legslity of 
the contract out of which arose the cause of action alleged in the an- 
swer, tha t  his Eonor's instruction to the jury was in accordance with 
law. 

No error. 

S. H. LEA r. SOUTHERN PUBLIC UTILITIES COMPANY ASD CHAR- 
1,OTTIi: ELECTRIC RAILWAY COMPART. 

(Filed 1 May, 1918.) 

1. Negligence-Rule of the Prudent Man-Breach of Duty. 
Negligw~ce is the absence of tliat care which under the circumstances 

should be exercised as a duty to another under the rule of the ordinary 
prudent man. 

2. Same-Railways-I~~structions-Trials-Appeal and Error. 
Where the evidence is conflicting as  to whether the motorman on de- 

fendant's street car should have seen the plaintiff's danger in crossing 
the track in a buggy in front of the moving car in time to have slowed 
or stopped the car, and avoid the injury complained of, the defendant's 
liability does not solely depend upon whether its motorman should have 
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perceived the plaintiff's danger, under the rule, but also upon whether 
he then should have stopped it, under the existing circumstances, in  time, 
by the exercise of ordinary care, to have prevented the injury; and a n  
instruction that  does not present this latter phase of negligence when it 
arises under the evidence is reversible error. 

3. Kegligence-Proximate Cause. 
Negligence, to be actionable, must be the proximate cause of the in- 

j u r ~  complained of, or the cause that  produced the result in continued 
sequence, without which it  would not have occurred, and one from which 
any man of ordinary prudence could have foreseen that  such result was 
probable under the facts a s  they euisited. Ramsbottom u. R. R., 38 N.C. 
51, cited and applied. 

4. Same-Instructions-Trials - Street Railways - Railroads - Appeal 
and  Error. 

Where the defendant's actionable negligence depends upon whether its 
motorman on its moving street car should have seen ihe plaintiff's danger 
in crossing i ts  track in a buggy in time to have stopped the car and avoid 
the injury complained of, an instruction to answer the issue of negligence 
in the affirmative if the motorman should have seen the danger, under 
the rule of the prudent man, leaves out the question of proximate cause 
from the jury's consideration, and is reversible error. 

5. Negligence-Proximate Cause-Burdm of Proof-Trials. 
The burden of proof is on the plaintiff to show that  the injury com- 

plained of was the proximate cause of defendant's negligence, which is 
ordinarily a question for the jury. 

6. Instructions-Negligence-Issues-Trials. 
The issues in this case as  to defendant's negIigence and the last clear 

chance a re  HeZd to include a n  inquiry a s  to the proximate cause of the 
injury complained of and to require instruction thereon under the evi- 
dence. 

7. Instructions-Negligence-Proximate Cause-Appeal a n d  Error. 
The error of the trial judge in his charge to the jury in  failing to in- 

struct upon the principle of the proximate cause of the defendant's neg- 
ligence involved in an action for damage is not cured, in construing the 
chnrge as  a whole by a definition of negligence and ~ r o x i m a t e  cause 
stated in the beginning thereof, without explanation of the relation of 
the one to the other, and its application to the evidence. 

CIVIL ACTION, tried before Webb, J., and a jury a t  October Term, 
1917, of MECKIJCNBUIZG. 

This is an appeal by the defendants from a judgment rendered 
against them in the plaintiff's favor a t  the October Tarin, 1917, 
of the Superior Court of Mecldenhurg County. The action arolse 1461) 
out of a collision between one of the defendant's street cars 
and the plaintiff's buggy, upon North Tryon Street, in the city of 
Charlotte, and was submitted to the jury upon issucs which, with the 
msviers thereto, were as follows: 
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1. Was the plaintiff injured by the negligence of the defendantb, as 
alleged in the complaint? Answer: "Yes." 

2. Did the plaintiff by his own negligence contribute [to his injury, as 
alleged in the answer? Answer: "Yes." 

3. Notwithstanding the negligence of the plaintiff, could the deicnd- 
ants, by the exercise of ordinary case, have prevented the injury? An- 
swer: ''Yes." 

4. What amount of damages, if any, is the plaintiff entitled to re- 
cover of the defendants? Answer: "$1,250." 

The plaintiff contended, and in his own behalf testified, that  he drove 
his horse and buggy out of an alleyway adjoining the city hall straight 
across North Tryon Street, intending to go on the west side thereof, 
and turn to his left and go up the Square; that  when his horse's 
head was within about 20 feet of the street car track he looked south 
and saw a car coming toward him about 100 or 125 feet away; that  he 
was driving five or six miles an hour and thought he had time to get 
across the track ahead of the car; that  when he first saw the car its 
speed was about fifteen miles an hour, and that  it kept coming without 
checking its speed, probably getting a little faster, and that  before he 
could clear the track with his buggy the left corner of the fender struck 
tihe rim of his left hind wheel that  his horse took fright and either the 
jar or the jumping of the horse caused the traces t o  break and the horse 
to  run away, the horse running down the street about 175 feet from the 
point of the collision, where, as the result of holding on to the lines 
after the harnes~s had been broken, he was pulled over the dashboard, 
got his leg caught in the front wheel of the buggy and broken. 

The defendant contended and its witnesses testified that  at  the time 
the car had just left the Square and was running very slowly, five or 
six miles an hour; that  the plaintiff drove out of the alleyway and in- 
stead of crossing the street and getting on the righthand side, as re- 
quired by ordinance, came up towards the Square on the lefthand side 
for a distance and then started to drive diagonally across the street, 
meeting the car; that as soon as the motorman saw plaintiff start 
across the track, and while he was some feet from the track, he sounded 
his gong t o  warn the plaintiff, but that instead of stopping or going 
straight across the track the plaintiff continued to drive diagonally 
across the street toward the car and commenced slapping the horse 
with the lines to quicken his speed; that the motorman immediately re- 

versed his car and stopped i t ;  that  after the car stopped plain- 
(462) tiff still continued in his course diagonally across the track, and 

ran across the fender, pressing i t  down and causing i t  to fly up 
and catch the rim of the hindwheel : tha t  the plaintiff's conduct in driv- 
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ing his horse, which wals an old fire horse, against the fender while a t  
the same time slapping him with the reins caused the horse to  take 
fright and run away and break the harness, a ~ d  that  the plaintiff, by 
continuing to hold to  the lines after the harness was broken, was finally 
pulled over the dashboard, getting his leg caught in the wheel and 
broken. 

The court charged the jury upon the first and third ilssues substan- 
tially as follows: 

If you find by the greater weight of the evidence that  i t  reasonably 
appeared t o  the motorman, or that he saw or could have seen by the ex- 
ercise of ordinary care, that plaintiff was crossing the track and that  
there would be a collision, or that  he was going to strike the buggy 
before the plaintiff could cross the track, then the court charges you 
that  the defendant company owed a duty to  the plaintiff to slow down 
its car;  and if you find cthat iit reasonably appeared to the motorman 
that  he was going to have a collision with the plaintiff, striking his 
buggy before he cleared the track (the court charges you that  it was 
the duty of the motorman to reverse his car and stop before lie struck 
this man, if he could do it  without danger to  his passengers; and if he 
failed t o  do that, the court charges you that  he would be guilty of 
negligence, and i t  would be your duty to  answer the first issues "Yes.") 

"If you find by grcater weight of the evidence that  he saw this man 
on the track or could have seen him by the exercise of ordinary care 
and prudence, and find by the grcater weight of evidence that i t  
reasonably appeared to tlic motorman that  the plaintiff was in a peril- 
ous condition, the court charges you that  i t  was the duty of the motor- 
man to stop his car and avert the injury, (and if he did not do it, the 
court charges you that  i t  would be your duty t o  answer the third issue 
[Ycs.' ") 

There were other exceptions, but they need not be stated, as the 
opin~on is confined to those already set forth. 

Judgment was entered on the verdict for the plaintiff, and defendant 
appealed. 

Thomas W .  Alexander for plaintiff. 
Osborne, Cocke & Robinson for defendants. 

WALKER, J., after stating the case: We are of the opinion that the 
two instructions given t o  the jury, and t o  which exceptions were taken, 
are erroneous-not so much because of what was said, but because of 
what was omitted. Generally speaking, negligence is the absence 
of tha t  care which under the circumstancas should be exercised, 1463) 
gauged by the rule of the ordinarily prudent man. The court 
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chargtd, in cffcct, and in thc fil-st of the instructions, tha t  i t  w.vas the 
absolutc duty of the motorman "to reverse his car and stop before he 
struck thr  vehicle," and in the other tliat i t  was his duty "to stop the 
car and avert the injury," and in hot11 instructions that  if he failed in 
tlic rcspccts nlentioned it was negligence, and they should answer the 
issues "Yes." It was, perhaps, his duty, under the circuinstances stated, 
to stop the car, but not so unless it could be done by the excruise of or- 
dinary cam. There was no lcgal duty t o  do it ,  if i t  could not be done. 
for instance, if he had not sufficient tinic to do it, but i t  was his duty to  
stop i t  if that  could be done in the excrcise of proper care. The court 
charged that  the mere act of failing to stop was negligcnce, whereas 
the instruction should Ilavc been that there must have been a negligent 
failure in that  respect before the jury could give an affirmative answer 
t o  the issues. 

But there is more serious objection to  the instruction, as we think. 
The court failed to  tell the jury that  the negligence of defendants must 
have bcen the proximate cause of the injury in order to  be actionablc, 
so that the issue could be answered "Yes." 

In order to cstablisli actionablc negligence, thc plaintiff is rcrpircd 
to sl~ow by the greater wcight of tlie testimony, first, tha t  there has 
been a failure to exercise proper care in the performance of some legal 
duty which the defendant owed the plaintiff under the circumstances 
in which they Tvue placed, proper care being tha t  degree of care which 
a prudent man slioultl like circuinstances and charged with a like duty; 
and second, that  such negligent breach of duty was the proximate cause 
of thc injury-a cause that produced the result in continuous sequence 
and without wl~ich i t  could have occured, and one froin which any 
man of ordinary prudence could have foreseen that  such a result was 
probable under tlic facts as they existed. Rnmsbottorn v. R. R., 138 
N.C. 51. 

In the case just cited tlie plaintiff's horses were running along the 
railroad track ahead of an approaching train, and while so doing ran 
onto x trestle and were injured. The nc.gligence alleged against the 
defendant was the failure of thc engineer to  stop the train before the 
horses ran onto the trestle. The trial court charged that  "If the engi- 
neer of ordinary prudence and care could by reasonable diligence have 
x e n  that  tlic llorses were badly fnghtencd and werc rushing forward 
toward the trestle, then it  was thc engineel-'s duty to  stop the engine. 
And if you find the further facts to  be that the horses were driven onto 
the trcstlc by the approaching train and its failure to  stop sooncr than 
it  did after passing the crossing, it is negligence on the part of the 
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defendant, and you will answer the first issue 'Yes'." This Court 
held this instruct,ion t o  be erroneous on the identical ground (-164) 
now urged by the defendants, and certainly the instruction in 
the case a t  bar is, a t  least as erroneous as the one there given. It is 
strictly analogous to  it, and the two are almost literally the same. 

It may bc well to refer t o  several of tlie cascs in which we have held 
that negligence and proximate cause must concur in order to make the 
former actionable, as i t  may emphasize the necessity of uniting thc two 
when juries are instructed upon this clucstion, which is of such frcquent 
occurrence. "To constitute contributory negligence, tlie plaintiff must 
have committed a negligent act, and such negligent conduct must have 
been the proximate cause of the injury. The two must concur and be 
proved by the defendant by the clear might  of evidence. A failure to  
establish proximate cause, although negligenc~ be proved, is fatal to 
the plea." Rrewster v. Elzzabefh Ct ty ,  137 N.C. 394. 

"It is not enough to show that there has becn negligence in ordcr to 
entitle a plaintiff to recover; Iiv must, in addition, show that  the de- 
fendant's negligence was the proxiinstr cause of his injury. Negligence 
is not actionable unless i t  is the proximate cause of the damage." 
Hoaglin v. Telegraph Co., 161 N.C. 398. 

"It is generally held, and this we regard as the truc doctrine, that  
the element of proximate cause rnust he established, and it will not ncc- 
essarily be presumed from the fact that a city ordinance or statute has 
becn viojlated. Negligence, no malttcr in what i t  may consisit, cannot 
result in a riglit of action unless it is the proximate cause of tlie injury 
coniplaincd of by the plaintifl'." Henderson v. Traction Co., 132 N.C. 
785, quoting Elliott on Railroads, sec. 711. 

"In all courts where thc common law is administered it is held that  
one cannot recover damages upon proof of negligence alone, and that 
he must proccctl further and show that  the negligence of which he com- 
plains was tlie real proximate cause of thc injury." Prltchett v. R. R.. 
157 N.C. 101. 

I n  Paul v. R. R., 170 N.C. 230, it was held that  negligence, to  be ac- 
tionable, must be the proximate cause of the injury for which damages 
are sought, and ordinarily thc question as to the proximate cause of an 
injury arises from the evidence, as an ishue of fact for the jury, under 
proper instructions, and not solcly as a matter of law. It was there 
said: "Much of the difficulty in the application of the doctrine of prox- 
imate cause arises from the effort on the part of the courts to give 
legal definition to what is essentially a fact, and in most cases, for thc 
determination of a jury." 

And the Court said in Kellogg v. R.  R., 94 U.S., 469: "The true 
rule is that  what is the proximate cause of an injury is ordinarily a 
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question for the jury. It is not a question of science or of legal 
(465) knowledge. It is to be determined as a fact in view of the cir- 

cumst:mces of fact attending it. The primary cause may be the 
proximate cause of a disaster, though i t  may operate through succes- 
sive instruments, as an article a t  the end of a chain may be moved by 
a force applied to the other end, that  force being the proximate cause 
of the movement, or, as is the oft cited case of the squib thrown in the 
market placc. 2 B1. Rep., 892. The question always is, Was there an 
unbroken connection between the wrongful act and the injury, a con- 
tinuous operation?" 

This case was approved in Hardy v. Lumber Co:, I60 N.C. 113, 
in which i t  was said, citing Cooley on Torts (Ed. 1879), p. 69 : T % e n  
the act or omission complained of is not in itself a distinct wrong, 
and can only become wrong to any particular individual through in- 
jurious consequences resulting thercfroni, this consequence must not 
only be shown, but i t  must be so connected by avertment and evi- 
dence with the act or omission as to appear to  have resulted there- 
from according to the ordinary course of events and as a proximate 
result of a sufficient cause." See, further, Davis v. Traction Co., 141 
N.C. 134; Wright v. Manufacturing Co., 147 N.C. 534; R. R. v. Jones, 
146 Ala., 277, and especially Wheeler v. Gibbon, 126 N.C. 811. 

It may further be said that the first and third issues necessarily in- 
volve the element of proxirnatc cause by reason of the words in which 
they are expressed. The inquiry in each is not only whether defendant 
was negligent, but whether that negligcnce, if it existed, was the proxi- 
mate cause of the injury, so tliat negligence constituted only one-half 
of the inquiry. MciVeill v. R.  R., 167 N.C. 390; Crenshaw v. R. R., 144 
N.C. 314; Pritchard v. R.  R., 157 N.C. 101. 

The rule is not disputed, but we again advert to  it and the authori- 
ties sustaining it, so that  there may be a clear understanding of it, and 
of the necessity for applying i t  to  instructions as to negligence. The 
learned counsel, contends, in his brief, that  the charge should be con- 
strued as a whole and thcre is sufficient in i t  to cure the error, but we 
do not think t,his is a case of that kind, admitting, as we do, tliat it can 
be corrected in that way. There is only a definition of negligence and 
proximate cause separately stated in thc beginning of the charge, and 
no general or particular explanation of the relation of the one to the 
other, or the legal connection between the two-nothing by which the 
jury could know how to supply thc fatal on~ission in the instruction. 
The error was, therefore, not removed by anything the judge said else- 
where in his charge, not even by a liberal construction of it. 

New trial. 
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Cited: Hinnnnt v. Power. Co., 187 N.C. 296; Campbell v. Laundry, 
190 N.C. 654; 1)el;aney v. Henderson-Gilmer Co., 192 N.C. 630; Clzn- 
ard v. Electric Co., 192 X.C. 741; Ellis v. Power Co., 133 N.C. 361; 
Lancnster v. Coach Line, 198 N.C. 108; Poplin v. ddickes,  203 N.C. 
727; Bechtler v. Bracken, 218 S.C. 524; Piwe v. Gray,  246 N.C. 168. 

JAMES 31. MUSE v. FORD MOTOR COMPANY. 

(Filed 1 May, 1918.) 

1. Kegligence-Evidence; Corroborative; Contradictory-Subsequent Re- 
pair. 

Where damages a r e  sought in a n  action by a n  employee against his 
employer for the latter's negligence in leaving a hole in a concrete floor 
with spikes in it, where plaintiff was required to  work, and which caused 
the injury complained of, and there is conflicting evidence a s  to whether 
such condition existed a t  the time, i t  is competent in  contradiction of the 
defendant's evidence and in corroboration of the plaintiff to show that 
the defect had since bcen remedied, though incompetent a s  substantive 
evidence of the negligence alleged. 

2. Evidence: Corroborative; Contradictory-Instructions - Requests - 
R e s t r i c t i o n e A p p e a l  and  Error. 

Where evidence is admissible only for corroboration or  contradiction, 
the failure of the trial judge to thus restrict it is not reversible error in  
the absence of a special request to  do so. 

3. Appeal a n d  Error-Instructions-Presumptions. 
Where the record does not set out the judge's charge, and there a re  no 

excel~tions thereto, i t  will be presumed on appeal that it  was a correct 
one. 

4. Appeal a n d  Error-Opinions-Harmless Error. 
The plaintiff's testimony, in  his action to recover damages for a per- 

sonal injury alleged to have been negligently inflicted, a s  to the result of 
the injury in producing hernia is harmless when he has testified that 
immediately thereafter he felt a severe pain and the other evidence tends 
to show it was so caused, and that hernia immediately followed. 

5. Evidence-Illustration~Spikes. 
Where there is evidence tending to show defendant's actionable negli- 

gence in permitting a hole in  a concrete floor with spikes in i t  to remain 
where the defendant, his employee, was required to work, it is competent 
for the witness to explain his testimony to the jury by using another 
spike like in  size and form. 



496 I N  T H E  SUPREME COURT. [I75 

MUSE v. MOTOR Co. 

6. Pleadings-Interpretation-Liberal Construction. 
Pleadings a re  liberally construed, and where i t  is apparent from the 

whole pleading that  the complaint alleges a good cause of action, i t  will 
be sustained. Revisal, see. 495. Blackmore v. Winders, 144 N.C. 215, 
cited and applied. 

7. Pleadings-Indefiniteness-Motions-Demurrer. 
Objection that  a complaint is too indefinite in its allegations as  to a 

canse of action should be  taken by motion that  it be made more certain, 
and not by demurrer. 

8. Pleadings-Negligence-Effect-Statutes. 
It is not necessary for the plaintiff to enumerate all of the particulars 

of the general damages alleged to have been caused by the negligent act  
of the defendant, in order to recorer for them. C o w a d  v. Shuford, 174 
N.C. 719, cited and applied. 

9. Pleadings-Evidence-Scope-Amendments-Appeal and  Er ror  - Ob- 
jections a n d  Exceptions-Statutes. 

Where the allegation of the complaint a r e  sufficiently broad under a 
liberal construction to include within their scope the evidence objected to, 
i t  will not be considered as  a variance, and where there is a variance, the 
objecting party must proceed under the statute, and if the trial judge may 
order an amendment, and if the proper course is not pursued, the vari- 
ance will be deemed immaterial on appeal. Revisal, secs. 515-516. 

10. Appeal and Error-Instructions-Contentions-Objections a n d  Ex- 
ceptions. 

The judge should be given a n  opportunity to correct his statement of 
the contention of the parties by objection taken a t  the time, or error in 
that respect will not be considered on appeal. 

P I .  Damages--Mental Anguish-Negligence--Personal Injury. 
Where there is evidence, either direct or circumstantial, tending to 

show that mental anguish was suffered in connection with a physical in- 
jiiry negligently inflicted, i t  may be considered by the jury a s  an element 
of actual or compensatory damages in passing upon that  issue. Wallace 
v. R. A'., 104 N.C. 442, 452, cited and applied. 

ACTIOX, tried before Webb, J., and a jury, a t  October Term, 1917, 

Action for damages. Plaintiff allcgcs that he mas injured by de- 
fendant's negligence under the following ciacumstancea. It waa 

(467) the duty of the plaintiff, as an employee of the defendant, t o  
paint lautomobilc bodies for Ford cars. The painting is done in 

this way: The paint is placed in an ove~head tank with a hose at- 
tached; underneath this ovenhcad tank is whiat is called the drip 
pan, which is in the share of a square wikh an open end. The 
A4utoniobile bodies are placed on trucks, the bodies being longer 
and broader than the trucks and so project from the sides and 
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ends of the trucks. The truck with the automobile body on i t  
is then run into trhe open end of the drip pan and the paint is 
sprayed on the body by use of the hose attachment t o  the overhead 
paint tank. The plaintiff averaged putting one coat of paint on about 
100 bodies per day. It was the duty of the plaintiff to pull the truck 
with the body on i t  away from the drip pan as soon as he had sprayed 
i t  with a coat of paint, to make room for spraying another body. There 
was a hole worn in the cement floor just in front of the drip pan, over 
which i t  was necessary to  pass the trucks in carrying the automobile 
bodies in and out from the drip pan. Standing in the hole were two iron 
spikes from one to  two inches high. These spikes, a t  the time in ques- 
tion, were as plaintiff alleges, serving no useful purpose, but had been 
negligently left standing in the roadway of the trucks. The automobile 
bodies which the plaintiff was required to  paint weighed about 480 
pounds. On or ahout 27 Jully, 1917, the plaintiff took out several 
trucks with bodies thereon from Ihe drip pan after spraying the (468) 
same, 6he tnucks starting without trouble from off the sheet-iron 
upon which they wcre standing, but when they reached the defective 
place in the floor abovc described, and on account of the wheels of the 
trucks, striking the hole in the floor and the iron spikes, the plaintiff 
received a jerk or strain which ruptured him and caused him to have a 
painful hernia. 

Defendant denies all allegations of negligence, including this allega- 
tion (No. 7) of the complaint: "That there was a hole in the cement 
floor just in front of the drip pan over which i t  was necssary t o  pass 
the trucks in carrying the automobile bodies in and out from the drip- 
pan; that  this hole was about 12 or 16 inches square or larger and from 
an inch to  two inches deep." Evidence was admitted over defendant's 
objection that  repairs had been made after the accident to  the cement 
floor of the garage where plaintiff alleges there was a hole and a spike. 
There wcre other exceptions, which are noted in the opinion of the 
Court by Walker, J .  

The jury returned a verdict finding that  there was negligence which 
proximately caused the injury, but that  there was no contributory 
negligence, and assessed the damages. Defendant appealed from the 
judgment thereon. 

Stewart & McRae for plaintiff. 
Chase Brenizer for defendant. 

WALKER, J., after stating the case: TTe have not set out the evidence, 
charge, and objections of the defendant extensively, but have stated so 
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much of them as will be necessary for a consideration of the assign- 
ments of error. 

1. The evidence as to repairs was competent in one view of the case. 
It comes within the exception to the general rule, that such evidence is 
not admissible t o  show negligence. It seems to us that  Tise v. Thomas- 
ville, 151 N.C. 281, is directly in point, as the plaintiff in that case was 
permitted to show that  a hole was filled up, as proof of the condition 
existing a t  the time of the injury and to contradict or corroborate wit- 
nesses. 

We said in Pearson v. Clag Co., 162 N.C. 224, 225: "To show that 
a hole into which he had fallen, as he had testified had been filled up 
after the occurrence was competent, not to prove negligence, but to 
contradict defendant's assertion that the hole was not there at the time 
of thc alleged fall, iL having been filled up." 

In  R. R. v. Hawthorn, 144 U.S. 202, i t  was said, in discussing the 
rule: "Upon this question there has been some difference of opinion in 

the courts of the several States. But i t  is now settled upon much 
(469) consideration by the decisions of the highest courts of most of 

the States in which the question has arisen, that  the evidence is 
incompetent, because the taking of such precautions against the fu- 
ture is not to be construed as an adnlission of responsibilty for the past, 
has no legitimate tendency to prove that the defendant has been negli- 
gent before the accident happened, and is calculated to distract the 
minds of the jury from the real issue and to create a prejudice against 
the defendant," citing many cascs and among others Morse v. R. R., 
30 Min., 465; Corcoran v. Peekslcill, 108 N.Y. 151 ; R. R. v. Clem, 123 
Ind., 15. Part  of the above quotation was taken from the opinion of 
Judge 'Mitchell, delivered by him in Morse v. R. R., supra. This Court 
adopted the same rule in Lowe v. Elliott, 109 N.C. 581, and approved 
what is above quoted from the opinion of Mitchell, J., in Morse v. 
R. R., citing three other cases, Dougan v. Transportation Co., 56 N.Y., 
1; Sewell v. Cohoes, 11 Hun, 626, and Baird v. Daily, 68 N.Y. 547. 
The case of Lowe v. Elliott was approved in Myers v. Imnber Co., 129 
N.C. 252; Aiken u. Mfg. Co., 146 N.C. 324; Tise v. Thomasville, su- 
pra; Boggs v. Mining Co., 162 N.C. 393. See Lockhart on Evidence, 
sec. 168. 

But there are exceptions to this rule, some of which, with the reason 
for the rule, are stated in 29 Cyc., 616, 617, 618, and in the authorities 
which we have already cited. In  this case the defendant denied that 
the hole and spike were out of the character described by the defen- 
dant, and this evidence tended to  corroborate the plaintiff and his wit- 
nesses. This kind of testimony should be carefully explained to the 
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jury by the court, and they should be instructed not to consider i t  as 
evidence of negligence, but should confine i t  strictly to the purpose for 
which it is admitted. Rut if the judge fails to do so, i t  is not reversible 
error, unless he was asked for a special instruction thus restricting it. 
Rule 27 (164 N.C. 438) ; l'ise v. Thomasville, supra, where i t  is said, 
a t  p. 282: "It was competent to show that the repairs were made after- 
wards-not that the repairs were evidence tending to prove negligence, 
but simply to prove their date to contradict the defendant's witnesses." 
Westfeldt v. Adams, 135 N.C. 591. 

The evidence was also competent in corroboration of the plaintiff's 
evidence of the existence of the hole a t  that time and place. The de- 
fendant contends that, in this view, the court should have instructed 
the jury that this evidence was admitted only in corroboration. But 
Rule 27 (140 N.C. 692) provides that this is not error "unless the 
appellant asks, a t  the time of admission, that i t  be restricted." Hill v. 
Bean, 150 N.C. 437. Indeed, it does not appear that the judge did not 
give a proper instruction. The presumption is that he did, as there is 
no exception that  he did not. S. v. Powell, 106 N.C. 638; S. v. Brab- 
ham, 108 N.C. 796; Byrd v. Hudson, 11 N.C. 211. 

2. The testimony of the plaintiff as. t o  the clause of his injury (470) 
was harmless. H e  stated thtat he felt bhe severe pain immediate- 
ly after he had received the injury. He had no hernia before and there 
was scartely any evidence to show thart the hernia was not caused by 
the jerking of his body by {the truck; but, on the contrary, i t  all tonded 
strongly and almost conclusively to show that it was so caused. 

3. The exhibition of a spike, not the one which was in the hole, was 
likewise harmless. It was offered, not to identify i t  as thc one which 
caused or helped to cause the injury, but as being likc i t  in size and 
form, for the purpose of giving the jury some light upon the question 
as to whether the spike was a t  all instrumental in injuring the plaintiff; 
(like a map or diagram is used in some cases), and as evidence i t  was 
merely explanatory. 

4. We have read the complaint carefully, and are of the opinion that 
there is sufficient allegation thercin as to the clogging of the truck's 
wheels. We must give i t  a liberal construction. Blackmore v. Winders, 
144 N.C. 215; Brewer v. Wynne, 154 N.C. 467; Talley v. Granite Co., 
174 N.C. 445; Simmons v. Roper L. Co., 174 N.C. 220. In  the first of 
these cases we said: 

"The uniform rule prevailing under our present system is that for the 
purpose of ascertaining the meaning and determining the effect of a 
pleading, its allegations shall be liberally construed, with a view to 
substantial justice between the parties. Revisal, sec. 495. This does 
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not mean that  a pleading shall be construcd t o  say what i t  does not, 
but tha t  if i t  can be seen from its general scope that a party has a 
cause of action or defense, though imperfectly alleged, the fact that  i t  
has not been stated with technical accuracy or precision will not be so 
taken against him as to  deprive him of it. Buie v. Brown, 104 N.C. 335. 
As a corollary of this nile, therefore, i~ t  nmy he said that  a complaint 
cannot be overthrown by a demurre17 unless i t  bc wholly insufficient. If 
in any portion of it, or to any extent, it presents facts sufficient to con- 
stitute a cause of action, or if facis sufficient for that purpose can be 
fairly gathered from it, the pleading will stand, however inartificially 
i t  niay have been drawn, or however uncertain, defective, or redundant 
may be its statements; for contrary to the common-law rule, every 
reasonable intendment and presuinption must be made in favm of the 
pleader. It must he fatally dcfective before it  can be rejected as insuffi- 
cient." 

This is as to  the sufficiency of the pleading. If a more definite alle- 
gation be deemed necessary by the opposite party, he should ask, by 
motion, that  i t  be made more certain. Mullincu v. Hard, 174 N.C. 607. 
Speaking to an objection that there was a variance between an allega- 

tion of general and special damages and the proof, we said re- 
(471) cently in Conrad v. Shuford, 174 N.C. 719, that  "The mere fact 

that  she did not enumerate all of the particulars of her general 
damages did not deprive her of the right to prove them. All the injuries 
which the plaintiff suffered as st result of the collision are quite plainly 
charged to have been caused directly and immediately by the negli- 
gence and reckless act of the defendants in running by hcr vehicle and 
scaring her team. The description of the injurics was not as exact as i t  
might have becn made, but sufficiently definite. The plendcr is not re- 
quired by the rule to go into an account of minute details and to speci- 
f y  every muscle that  ached and every nerve that  throbbed, every con- 
tusion or fracture, and every racking pain. If a more definite statement 
of the injuries was desired, the defendant could have asked for a bill 
of particulars," citing several cases. 

As t o  the objection that there is variance between allegation and 
proof, we can well repeat here what was said in Sirnm0n.s v. Roper L. 
Co., 174 N.C. a t  p. 228: "The defendant's next position is that there 
was a variance between the allegations and the proof; but we think the 
complaint is sufficiently broad in its allegations when considered under 
the liberal construction to  which i t  is entitled by our Code, t o  include 
a cause of action such as corresponds with the evidence, especially sec- 
tion 5 ,  which is more general in its allega~titions. Besides, if t21ere was 
any lack of correspondence between the allegations and the proof, Re- 
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visal, sccs. 515-516, provides how a party may take advantage of i t ;  
and when the procedure there presentcd is not followed, the variance is 
deemed immaterial under section 515." We conclude therefore, that  
there was no substantial variance, and certainly none which in the 
state of the record is available to  the defendant. 

5. If the court improperly stated the contentions of defendant, the 
matter should have been called to  the judge's attention in due time, SO 

that  he could have an opportunity to  correct his statement of them. 
Other wise they are not ground for exception. S. v. Johnson. 172 N.C. 
920; Jeffress v. R .  R., 158 N.C. 215; S .  v. Blackwell, 162 N.C. 672. 

6. I n  actions for personal injuries, one of the elements for the assess- 
ment of actual or compensatory damage is mental anguish. The rule 
of damages in such cases is stated in Wallace v. R .  R., 104 N.C. 442, 
452 (where the plaintiff was injured by defcndant7s negligence), as 
follows: "In this class of cases (injury by negligence), the plaintiff is 
entitled to recover as damages one compensation for all injuries, past 
and prospective, in consequence of the defendant's wrongful or ncgli- 
gent acts. These are understood to embrace indemnity for actual nurs- 
ing and medical expenses and loss of time, or loss from inability t o  per- 
form ordinary labor or capacity to earn money. Plaintiff is to  have a 
reasonable satisfaction (if he is entitled t o  recover) for loss of 
body and mind, which are the immediate and necessary come- (472) 
quencas of the injury." The rule as thus formulated was taken 
from 3 Southerland on Damages (1st Ed.),  p. 261, and is sustained 
by many cases here and elsewhere. Osborn v. I,each, 135 N.C. 633, and 
cases which are collected in the Annotated Edition of 104 N.C., a t  
p. 452. Two of the more recent cases in which the rule was approved 
as being "full and comprehensive," are Patterson v. Nichols, 157 N.C. 
407, and Rl~shing v. R .  R., 149 N.C. a t  pp. 161, 163. Of course there 
must be direct or circumstantial evidencc from which the jury may in- 
fer tha t  the injury was accompanied by mental anguish, and there was 
such in this case, as appears in the record. 

We have carefully examined and considered all of the defendant's 
exceptions, and have reached the conclusion that the rulings of the 
learned presiding judge were free from error, and t,liat the case was cor- 
rectly tried in all respccts. 

No error. 

Cited: Manufacturing Co. v. Building Po., 177 N.C. 106; Holt v. 
Mam~facturing Co., 177 N.C. 178; Beck v. T a m i n g  Co., 179 N.C. 126; 
Ricks  v. Brooks, 179 N.C. 209; S tn fe  v. Lowe, 187 N.C. 39; Pridgen 
v. Pridgen, 190 N.C. 105; N y e  v. T17illiams, 190 N.C. 133; State v. 
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Steele, 190 N.C. 510; Shelton v. Railroad, 193 N.C. 674; Kr-ites v. Plott, 
222 N.C. 683; Fanelty v. Jewelers, 230 N.C. 698; Mintz v. Railroad, 
236 N.C. 113. 

LESSIE HORTON v. SEABOARD AIR LINE RAILROAD COMPANY. 

(Filed 8 May, 1918.) 

1. Master and  Servant-Negligence-Assumption of Risks-Contr ibutory 
Negl igencoEmployer  and Employee. 

The doctrine of assumption of risks by the servant engaged in a dan- 
gerous employment arises by contract, and does not embrace a n  injury re- 
ceived through the negligence of the master i n  failing to perform a dis- 
tinctive duty that  he owes to the servant therein engaged; and where 
through thc negligence of a railroad company some of its box cars be- 
came loose and ran into its freight train, injuring the conductor thereon, 
evidence that  the conductor was running his train without a headlight in 
violation of a statute, riding a t  the time in a caboose car which he had 
placed in front of the locomotive, and might not have been injured if i t  
had been properly placed in the train, bears on contributory negligence 
to be considered by the jury in  diminution of the damages under the 
Federal Employers' Liability Act. 

2. Master and ServantNegligence-Contributory Negligence - Statutes 
-Trespassers. 

The conductor on a railroad train does not become a trespasser to whom 
the company owes no duty except to refrain from wilful injury by run- 
ning his train without a headlight in  violation of a statute. 

3. Master and  Servant-Federal Employers' I jabi l i ty  Act-Damages-De- 
pendcnts-Issues-Statutes. 

I n  a n  action to recover damages under the Federal Employers' Liability 
Act for  the legal dependant of a n  employee sudering injury or death 
through the negligence of a railroad company while engaged in interstate 
commerce a t  the time of such injury, each of the beneficiaries coming 
within its provisions is entitled to recover the pecuniary benefit he or 
she may have sustained from the negligent act, and issues as  to the 
amount a s  to each, should be submitted to the jury. Our State Statutes, 
Revisal, secs. 59-60, relating to a recovery by a personal representative 
of the deceased for a wrongful death, have no, application. I n  re Stolze, 
173 N.C. 208, cited and distinguished, and the dictum therein overruled. 

4. Master and  S c r v a n t F e d e r a l  Employers' Liability A c t I n s t r u c t i o n s  
-Damages-Appeal and  Error. 

Upon the measure of damages to be awarded to the dependent children 
of a n  employee of a railroad company, killed by the negligence of the com- 
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pauy while he was engaged in interstate commerce, a charge is proper 
that: the jury should award to each such a n  amouut as  the  deceased 
would reasonably be expected under all the facts and circumstances in  the  
case to have contributed to the maintenance and education of the child, 
the loss sustained being pecuniary its own aud including a recovery for 
the loss of that  care, counsel, training, and education which the child 
might, under the evidence, have received from the parent, and which 
only could be supplied by the services of another by compensation; and 
where i t  is necessarily implied from the language used, that  it is limited 
to the minority of such children, i t  will not be held objectionable a s  not 
restricting the maintenance allowable to their minority. 

WALKER, J., dissenting; BROWN, J., eoncurs in this dissent. 

APPEAL by defendant from Long, J., at October Term, 1917, of UN- 
ION. 

This is an action of damages for wrongful death under the Federal 
Employers Liability Act. The plaintiff's intestate was killed a t  4 a.m., 
9 February, 1917, in a wreck between Monroe and Wingate about a 
mile east of Monroe. Said intestate was conductor on the westbound 
freight train and was proceeding towards Monroe. He had placed a 
caboose and tank car in front of the engine and was pushing them and 
pulling 36 freight cars when 21 heavily loaded freight cars which had 
gotten lose af Monroe rolled down the grade, striking his train, and 
killing plaintiff's intestate. 

The following issues were submitted: 
1. Was the plaintiff's intestate killed by the negligence of the de- 

fendant, as alleged in the complaint? Answer: "Yes." 
2. Did the plaintiff's intestate, by his own negligence, contribute to 

his death, as alleged in the answer? Answer: 
3. Did the plaintiff's intestatc, by his own conduct, assume the risk 

of being killed by the collision between his train and the runaway cars, 
as alleged in the answer? Answer: "No." 

4. What  damage, if any, is the plaintiff entitled to recover for her- 
self as the widow of her intestate? Answer: "$10,000." 

5. What damage, if any, is the plaintiff entitled to  recover for the in- 
fant Gu(5 Horton? Answer: "$5,000." 

6. Whak damages, if any, is the plaintiff entitlcd to recover (474) 
for the infant, Annie Horton? Answer: "$5,000." 

To which the jury responded as above set out. 
Judgment was rendered upon the verdict, from which defendant ap- 

pealed. 
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Stack  & Parker for plaintiff. 
Cansler & Cansler, Armfield & Vann ,  and John M .  Robinson for 

defendant .  

CLARK, C .  J .  The defendant does not discuss in his brief Exceptions 
3,5, 6, 7,11, and 12, which, thercfore, under Rule 34, are deemed aban- 
doned. 

The plaintiff allcgcd that the death of her intestate was caused by 
the negligence of the defendant (I) in allowing loaded freight cars to  
run down its main line without any one in charge to  exercise control 
over them; (2) in making up a train upon its main line upon a steep 
grade, and in allowing loaded freight cars to stand upon the grade 
without brakes being properly applied; (3) in violently bumping cars 
left upon the grade; (4) in equipping the cars which broke loose with 
defective couplers. 

There was evidence tcnding to support these charges of negligence 
and the court properly instructed the jury in regard thereto. 

The fourth assignment of error is that the court charged as  follows: 
"If the jury find from the evidence that the wreck which caused the 
death of the plaintiff's intcstate was solely and proximately caused by 
the negligence of defendant's servants in not properly applying brakes 
on cars standing on its main line on a grade, the jury are instructed 
that the risk of this negligence was not assunled by the deceased in 
allowing the caboose in which he was riding to  be pushed by the engine, 
even if the deceased would have escaped injury if the caboose had been 
hehind the engine instead of in front of it." 

I n  this we find no error. The doctrinc of assumption of risk is that  
an employee assumes the risks of accidents and injuries incident t o  the 
business properly operated. He does not assume thc risk caused by the 
negligence of the company, in not furnishing proper appliances or in 
any other respect. In this case the jury have found that  the death of 
the intesttate was due. to the  negligence of thc defendant in the particu- 
lars above set forth. If the plaintiff in any respect contributed thereto 
by putting the caboosc and tank car in front of the engine, this was not 
assumption of risk, but was contributory negligencc, and though it  is 
not clearly apparent that this action contributed to  the collision with 

the runaway cars, the jury have so found, and neither party has 
(475) appcaled on that  ground, and the jury have apportioned the 

damages under the Federal statute. Such contributory negli- 
gence was the act of the intestate and not a risk of the business which 
he assumed. 

In  I I .  R. v. Campbell ,  211 U.S. 497, the Court said: "It is most 
earnestly insisted that  the findings established that  Campbell was not 
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in the course of his employment when he was injured, and consequently 
tha t  judgment could not properly be entered in his favor upon the 
cause of action established by the general verdict. This invokes the 
doctrine that  where an employee voluntarily and without necessity 
growing out of his work abandons the employment and steps entirely 
aside from the line of his duty, he suspends the relation of employer 
and e~nployec and puts himself in the attitude of a stranger or a li- 
censee. The cases cited are those where an employee intentionally has 
gone outside of the scope of his employment, or departed from the 
place of duty. The present case is not of tha t  character.. . . We are 
not aware that  in this case i t  has been seriously contended that because 
an engineer violated his orders he went o~utside of the scope of his ern- 
p1o;vinent." 

Conceding that  the conduct of the deceased was in violation of State 
law because the intestate, who was a conductor, was running the train 
without the headlight displayed as required by State law, he did not 
thereby become a trespasser to whom the defendant owed no duty save 
t o  retain from willful injury. His conduct, a t  most, as between him and 
his employer was contributory negligence, which the jury have found. 
In  the case just cited the United States Supreme Court held that  
though Campbell was guilty of a criminal offense in violation of State 
lam. '.his right t o  recover against his employer depends upon the acts 
of Congress, to which all State legislation affecting the subject-matter 
must yield." citing R. R. v. Riggsbee, 241 U.S. 33. 

The deceased was not a trespasser, but was an employee engaged at 
the time of his death in the discharge of his duty, and if guilty of neg- 
ligence in the make-up of his train, the damages have been diminished 
on account of that  negligence by the provision of the Federal Em- 
ployers Liability Act that the negligence of an employee should not 
defeat but merely diminish the recovery. 

Tliere is a vital difference between contributory ncgligcnce and as- 
sumption of risk, which is thus stated, 1 Labatt on Master and Scrvant 
scc.. 305 and 306, as follows: "Assumed risk is founded upon the 
knov ledge of the employee, citller actual or constructive, of the risks to  
be encountered, and his consent to  take the chancc of injury therefrom. 
Contributory negligence implies misconduct, the doing of an imprudent 
act by the injured party, or his dereliction in failing to take proper pre- 
caution for his personal safety. The doctrine of assu~lied risk is founded 
upon contract, while contributory negligence is solely matter of 
conduct. This distinction has often been approved by the United (476) 
States Suprcmc Court in cases under the Employers' Liability 
Act R. R. v. Norton, 233 U.S. 492; R. R. v. Wrlght,  235 U.S. 376. 
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The distinction is well stated in Itichie "Federal Employers' Liabili- 
t y  Act" (2 Ed.),  169, as follows: "Though an employee is said to as- 
sume the  risk of the consequences resulting from a violation of rules, 
this is properly contributory negligence. And an employee in view of 
severe weather conditions is guilty of contributory negligence and does 
not assume the risk when he fails to  protect the rear of his train by 
proper signals, though warned by the following engineer that  i t  was 
inlpossible t o  see the block signals and told to do a good job of 'flag- 
ging.' " 

Exceptions 8 and 9 are as follows: 
8. "If you answer this third issue (assumption of risk) 'Yes,' the 

plaintiff cannot recover a t  all." 
9. "In this connection I will say to you tha t  'assumed risk' is found- 

ed upon the linowledge of the employee of the hazzards to be encoun- 
tered and his consent to take the chance of injury therefrom." 

We find no error in these instructions, which require no discussion. 
The intestate left a wife and two children. and Exceations 1 and 2 

are 
the 

t o  the court submitting an issue as to  damages sustained 
three beneficiaries for whoin the action was brought. - 

At the time of his death the deceased was engaged in discharging 
the duties of a freight conductor on one of the defendant's freight 
trains engaged in interstate commerce, as is admitted in the defendant's 
brief, and this action brought under the Federal Employers' Liability 
Act. 

There is a radical difference between the wrongful death statute of 
North Carolina, Revisal, 59, and the provision of the Federal Statute 
under which this action is brought. Revisal 59, provides that  the ac- 
tion shall be brought hy the personal representative of the decedent: 
"The amount recovered in such action is not liable to  be applied as as- 
sets in the payment of debts or legacies, but shall de disposed of as pro- 
vided in this chapter for the distribution of personal property in case 
of intestacy." And Revisal, 60, provides: "The plaintiff in such ac- 
tion may recover such daniagcs as are fair and just compensation for 
the pecuniary injury resulting from such death." 

The Federal statute provides as follows: "Every common carrier by 
railroad, etc., shall be liable in damages to  any person suffering injury 
while he is einploycd by such carrier in such commerce, or, in case of 
the death of such employee, to his or her personal representative, for 
the benefit of the surviving widow or husband and children of such em- 
p loye~ ;  and, if none, then of such employee's parents; and, if none, 
then of the next of kin dependent upon such employee for such injury 
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or death resulting in whole or in part from the negligence of any 
of the officers, agents, or employees of such carrier or by reason (477) 
of any defce~t or insufficiency due to  its negligence, in its cars, 
engines, appliances, machinery, track, road bed, worlrs, boats, wharves, 
o r  other equipmenlt." 

Under our State statute the damages are based upon the present 
worth of the net pecuniary value of the life of the deceased. Ward U .  

R. R., 161 W.C. 186. Under the United States statute the damages are 
based upon the pecuniary loss sustained by the beneficiary. R. R. V. 
Zachary, 232 U.S. 248. 

Under the State statute the jury assesses the value of the life of the 
decedent in solido, which is disbursed under the statute of distributions. 
Under the United States statute, the jury must find as  t o  each plaintiff 
what pecuniary benefit each plaintiff had reason to expect from the 
continued life of the deceased, and the recovery must be limited t o  
compensation of thosc relatives in the proper class who are shown to 
have sustained such pecuniary loss. R. R. 21. Vreeland, 227 U.S. 59; 

v .  Zachary, 232 U. S. 248. I n  the latter casc the Court said: "Thcstat- 
utory action of an administrator is not for tho equal hcnefit of each of 
the surviving relatives for whose benefit the suit is brought. Though 
the  judgment may be for a groiss amount, the interest of each hene~fic- 
iary must be measured by his or her individual pecuniary loss. That  
apportionment is for the jury to return. This of course excludes any 
recovery in behalf of such as show no pecuniary loss." 

This was not overruled in R. X. v. White, 238 U.S. 507. I n  the 
latter casc the defendant did not ask to  have the damages apportioned 
by the jury, but moved for arrcst of judgment after the verdict was 
rendered because the verdict was a general one. The Court merely held 
that  the verdict was not void because not apportioned and tliat the ap- 
portionment was no concern to the defendant, who can not be heard if 
it did not except on the trial. None the less the plaintiff has a right, 
as in this case, t o  have the jury apportion t,he recoveries. 

The defendant in this case strenuously insists that the matter has 
been settled otherwise in this State by the decision In  re Stone, 173 
N.C. 208. I n  tliat case the decision was correct upon the facts, for i t  
was not an action brought under the Federal Employers' Liability Act, 
but a proceeding to distribute a fund in the hands of the adnlinistra- 
ti-ix, and this Court held that  i t  should be distributed according to our 
statute of distributions, and the writ of error t o  the United States Su- 
preme Court was dismissed for wanit of jurisdiction. The opinion in 
that  case, quoting in conclus~ion from R. R. v. White,  supra, said: "The 



recovely by 'next of kin' should be enlarged by the wrongful inclusion 
of one not 'dependent,' that  question must be raised a t  the trial by 
proper exceptions. R. R. v. Zachary, 232 U.S. 248." 

The opinion In  re Stone, however, proceeded to say, as contended by 
the defendant in this case, that  "the Federal statute makes no provi- 
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amount allotted to each party entitled is no concern to  the defendant, 
unlebs such allotment increased the amount of the total recovery." The 

Stone case was also correct in construing the Federal statute as 
(478) t o  the three classes of beneficiaries and holding as follows: "The 

Federal statute, therefore, creates three classes, which are sep- 
arate and distinct from the other. If there is any member of the first 
class, but one or more of the second, then the third class will be exclud- 
ed. If any member of the last class does not come under the pro~ision 
'dependent upon such employee' (Dooley v. R. R., 163 N.C. 454)) then 
such person is excluded from that  class, and if such exclusion should 
apply to  the whole of that  class, then there can be no recovery. If the 

sion for the apportionment of the funds, and therefore the State statute 
controls. Thr  source of recovery is the Uniked Stakes statute, and that 
indicates only the different, classes of the bcneficiari~s and the Innnnel- 
of ascertaining the alnount due. But when the amount and class are 
ascertained, tlie sum paid or recoverc.d must be distributed in that class 
according to the requirement of the State law." It is true this was not 
necessary t o  the decision in that  case, hut we must frankly say, after 
further advisement and fuller consideration, that  this coi~clusion can- 
not be sustained. It is a t  variance with the tcnor of the Federal statute, 
~vliich is based upon the loss of each beneficiary in the class entitled as 
tlie n~easure of the recovery, and this can only be ascertained, logically, 
by a finding of the jury as to the amount of loss sustained by each of 
the beneficiaries entitled. It may well be that  one or more of the chil- 
dren or one or more of thc next of kin inay have received very slight or 
no pecuniary loss, while tlic loss to others who wew "dependent upon 
the deceased" was much greater. 

I n  Collins v. R. R., 148 N.Y. Supp., 781, the Court quotes from 
R. R. v. McGzrmis, 228 U S .  173, as follows: "The statutory action 
of an  administrator is not for the equal bcnefit of each of the surviving 
relatives for whose benefit the suit is brought. Though the judgnlcnt 
may be for a gross amount, thc interest of each beneficiary must be 
measured by his or her individual pecuniary loss. That apportionmcnt 
is for the jury to return. This will, of course, exclude any recovery in 
behalf of such as show no pecuniary loss," and adds that the jury hav- 
ing returned a verdict i f ?  solzdo without apportioning the amount 
among those dependent upon the plaintiff's intestate, the judgment mas 
rerersed. 
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In  Kenny v. R. R., 167 N.C. 14, this Court held that the words 
"next of kin" must be construed in each State by the statutory meaning 
of those words in that State, and on writ of error, 240 U.S., 489, this 
was upheld; but this does not militate against the apportion- 
ment required by the statute as to each member of the cllass (479) 
entitled to recover. 

This matter has been so fully considered by the United States Su- 
prenle Court that we do not deem i t  necessary to elaborate it, or to 
say more than that  our contrary ruling in ,the obiter dictum in Ithe 
Stone case is overruled. 

Exception 10 is as to the following charge: "As to the children, the 
damages would be such an amount as the deceased would reasonably 
be expected, under all the facts and circumstances in the case, to have 
contributed towards the maintenance and education of the two chil- 
dren; the loss sustained is peculiarly their own, including a recovery 
for the lo~ss of that carc, counsel, training and education which the 
child might under the evidence, have reasonably received from the par- 
cnt. and which could only be supplied by the services of another for 
coinpen~ation.~~ 

And Exception 13 is that the Court charged: "The award for each 
child will embrace compensation for the loss of that  care, counsel, 
training, and education which it might, under the evidence, have rea- 
sonably received from its father, and which can only be supplied by 
the services of another for compensation. The jury will note in this 
instruction that the element of damage with regard to the care, counsel, 
training, and education of the children is an element which applies to 
them but which does not apply to the wife." 

We find no error in these instructions. The defendant objects that 
the jury were not restricted to the minority of the children as regard 
maintenance. But we think that i t  is fair and reasonable intendment 
from the context and that the jury could not have been misled. The 
instruction was as to the loss of carc, counsel, training, and education, 
to be reasonably expectcd from the father, and maintenance naturally 
would be implied only to thc same extent. 

Exceptions 14 and 15 are merely formal, and the other exceptions 
not discussed above were, as already stated, abandoned by not being 
brought forward in defendant's brief. 

No error. 

WALKER, J., dissenting: The court, by its charge to the jury, virtual- 
ly eliminated the defense of assumption of risk by the following in- 
structions to which an exception was duly taken: "If the jury find 
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from the evidencc that the wreck udiich caused the death of the plain- 
tiff's intestate was solely and proxinlately caused by the negligence of 
defendant's servants in not properly applying brakes on cars standing 
on its main line, on a grade, khe jury are indructed that the risk of this 
negligence was not assumed by the deceascd in allowing the caboose in 
which he was riding to be pushed by the engine, even if the deceased 

would have escaped injury if the caboose had been behind the 
(480) engine, instead of in front of it." There are several reasons why 

this instruction is erroneous: 
1. There is no evidencc to sustain it, as all of the testimony showed 

that the wreck mas caused by the collision of the loose cars and the 
train, and this was due far more to the fault of the intestate than to 
that of the defendant. 

2. Assumption of risks as a defense is not excluded by the act of 
Congress unless there has been a violntion of the statnte enacted for 
the safety of employees, or, in other words, the Safety Appliance Acts, 
and which relate to automatic couplers, grab-irons, height of drawbars, 
train brakes, driving wheels, and ash pans, and defects in appliances of 
that  kind, buh there is not.hing in the enumeration which includes the 
negligence of an en~ployee in coupling cars. There is no evidence in this 
case that any of the appliances were defective or that  there was any 
failure to comply with the provisions of statutes passed for the protcc- 
tion of employees, as all appliances were there and in good order and 
condition; and here, we may well refer to decisions of the highest Fed- 
eral Court upon the question whether there is any such evidence. The 
law does not infer negligence from the mere occurrence of an accident, 
such as the parting of a train of cars, even if a coupling has come 
apart, provided it was of the required kind and in good condition. 
There is nothing here but the fact that the cars parted and that  the 
coupling was opened, though in good order, but how opened does not 
appear. Lelt us see, bhen, how such a state of the evidence is regarded 
by that Court. 

I n  Batten v. R. R., 179 U.S. 658, the Court held that the fact of the 
accidentwhere plaintiff, a fireman, was injured by stepping off his 
engine a t  the end of a trip, and the step turned with him and threw 
him under the engine, where his leg was crushed by the wheels-was no 
evidence of negligence on the part of his employer. The Court, premis- 
ing that the fireman should have waited for the inspecttion to be made 
before hazarding the use of the step, then said: 

(a) That while in the case of a passenger the fact of an accident car- 
ries with i t  a presumption of negligence on the part of the carrier, a 
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1 presumption which, in the absence of some explanation or proof to the 
contrary, is sufficient to  sustain a verdict against him, for there is 
prima facie a breach of his contract to  carry safely (Stokes v. Salton- 
stall, 13 Pet., 181; R.  R. v. Pollard, 22 Mdl. ,  341; 22 L. Ed., 877; Gles- 
son v. R. R., 140 U.S. 435, 443)) a different rule obtains as t o  an em- 
ployee. The fact of accident carries wi~th i t  no presumption of negli- 
gence on the part of the employer; and it is an  affirmative fact for the 
injured employee to e,sltablish that  the employer has been guilty of neg- 
ligence. R. R, v. Barrett, 166 U.S. 617. 

(b) That  in t~he latter case it is not sufficient for the em- (481) 
ployee t o  show that the employer may have been guilty of neg- 
ligence; the evidence must point t o  the fact that  he was. And where the 
testimony leaves the matter uncertain and shows that any one of a half 
a dozen things may have brought about, the injury, for same of which 
the employer is responsible and for some of which he is not, i t  is not for 
the jury to  guess between these half a dozen causes and find that the 
negligence of the employer was the real cause, when there is no satis- 
factory foundation in the testimony for that conclusion. If the em- 
ployee is unable to adduce sufficient evidence to show negligence on the 
part of the employer, i t  is onIy one of the many cases in which the 
plaintiff fails in his testimony; and no mere sympathy for the unfor- 
tunate victim of an accident justifies any departure from settled rules 
of proof resting upon all plaintiffs. 

And again: ('The plaintiff was not then called upon to have any- 
thing to do with the engine until after i t  had been inspected and re- 
paired. He  chose, for his own convenience, to  go upon the engine and 
do  his work prior t o  such inspection. Xo one can say from the testi- 
mony how i t  happened that  the step became loose. Under those cir- 
cumstances i t  would be trifling with the rights of parties for a jury to  
find that  the pIaintiff had proved that  the injury was caused by the 
negligence of the employer." 

Looney v. R. R., 200 U.S. 480, is also pertiinent to this question. The 
essential facts of the case and the point decided are well stated in the 
headnoit'es t o  bhe case as reported in 50 L. Ed., a t  p. 564, as follows: 

"1. A street railway pikman, by unnecessarily touching the uninsu- 
lated parts in adjusting the leads connecting the motive power of a 
street car with the overhead current, relieves the company from liabili- 
t y  for his death from the resulting shock, although the conductor of the 
car may have been negligent in permitting the trolley pole to  come in 
contact with the troIIey wire. 

"2. The existence of defects in the insulation which would render a 
street railway company liable for the death of an employee occasioned 
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by a shock received in adjusting the leads connecting the motive power 
of a car with the overhead current, cannot be inferred from the pre- 
sumption of the exercise of due care on the part of a person killed, al- 
though, in the absence of a leak in the insulation, no shock could have 
received unless he had unnecessarily touched the uninsulated ends of 
the leads." 

I n  the  course of the opinion in Looney's case, the Court said, by Jus- 
tice McKenna: "Plaintiff must establish grounds of liability against 
the defendant. To hold a master responsible, a servant must shoar that 
the appliances and instrumentalities furnished were defective. A defect 

cannot be inferred from ithe mere fact of an injury. There must 
(482) be some substantial proof of the negligence. Knowledge of the 

defect or some omission of duty in regard to  it  must be shown." 
R.  R. v. Barrett, 166 U.S. 617, is cited by the Court, wherein it  ap- 

peared that  a fireman in charge of a switch engine was injured by the 
explosion of the boiler of another engine. There was evidence tending 
to prove that the boiler was and had been in a weak and unsafe state 
by reason of the condition of the stay bolts, and that  if a well-known 
test had been applied the condition of the bolts would have been dis- 
covered. The Circuilt Court instruched the jury tthalt the mere fact of 
the injury received from ithe explosion would not entitle plaintiff to  re- 
cover; that,  be~sides the fact of +he explosion, he must show that the ex- 
plosion resulted from (the failure of the railroad company to exercise 
ordinary care either in selecting the engine or in keeping i t  in reason- 
ably safe repair. The court also inshruched the jury thalt the burden of 
proof was on the plaintiff throughout the case to show hhat the boilers 
and engines that  exploded were improper appliances to be used on its 
railroad by the defendant; khat by reason of the particular defects 
pointed out and insisted on by the plaintiff the boiler exploded and in- 
jured him, and hhe plaintiff was ignorant of the defecks and did not by 
his negligence contribute ho his injury. 

Passing on these instructions, the Court mid, in the Barrett case, 
that  they laid down the applicable rule with sufficient accuracy; and in 
substaaltial conformity with the views of rthe Count expressed in prior 
cases which were cited. It was further said that  a presumption in the 
performance of duty attends trhe defendanlt and must be overcome by 
direct evidence. 

I n  the Patton case already cited, the Court, referring to  this ques- 
tion, held that  no inference of negligence can be based upon mere mat- 
ter of conjecture, or the mere possibility that  negligence existed. There 
must be something more than a guess or supposition that a defendant 
was negligent in order to charge him with liability. These cases are 
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cited with approval in R. R. v. Wiles, 240 U.S. 444 (60 L. Ed., 732), 
where it  appeared that  a train of cars had parted a t  one of the coup- 
lings by the pulling out of the drawbar, which the Court said was 
not, by itself, proof of the company's negligence, and disapproved 
the ruling of the court below, it  having applied the rule res ispa lo- 
quitur, or the thing itself speaks. Wiles was required by the rules 
of the company to protect the rear of his train by going back and 
placing fuses or torpedoes on the track t o  warn the approaclhing train 
of the accident, so that  a collision would be averted. He failed to do 
this and the approaching train crashed into the caboose, where he 
was a t  the time and killed him. The Court said of these facts: 
"His fate gives pause t o  blame, but we cannot help pointing (483) 
out tha t  the tragedy of the collision might have been appalling. 
He  brought death t o  himself and to the conductor of his train. His 
neglect might have extended the catastrophe to the destruction of 
passengers in the colliding train. How imperative his duty was is mani- 
fest. To excuse its neglect in any way would cast inmeasurable liability 
upon the railroads and, what is of greater concern, remove security 
from the lives of those who travel upon them; and therefore all who 
are concerned with t'heir operation, however high or low in function, 
should have a full and anxious sense of responsibility. I n  the present 
case, there was nothing to extenuate Wiles' negligence; that  was noth- 
ing t80 confuse his judgment or cause hesiltation. Hie duty was as clear 
as &it performance was easy." The Court further said that  he knew the 
dangers olf the situation, and it  was his duty to avert them by obey- 
ing the rules of the company, adopted for his own protection as well as 
that  of the traveling public. I n  our case, the facts are revealed to us. 
The train was properly equipped with brakes and couplings of the 
required type, and after the cars had been coupled together, they stood 
for some time before the coupling was opened, in some way not known, 
and the cars parted. There is no more reason in this case for the appli- 
cation of the rule res ipsa loquitur than in the clases we have cited, 
and not as much as in those cases; and, if we look on the other side of 
the question, i t  appears that  the inteskate brought the catastrophe up- 
on himself by his own willful and reckless act. H e  knew the mles of 
the company, and he knew the law as to heladlights, and he insistently 
took the course tha t  resulted in this dreadful disaster against the 
earnest protest of his engineer, who warned him of the danger, and ob- 
scuring the view of the latter by the car which cut off entirely all light, 
and all chance of safety, he blindly proceeded with his train towards 
Monroe from Wingate, and thus rode to his death. R e  may pause to  
blame him in the presence of the great calamity, but our present duty 
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is to declare the law and t o  prasenTe the rights of the defendant when i t  
has been guilty of no legal wrong. We cannot conceive of more reckless 
conduct. He hazarded every chance and assumed every risk. He  vio- 
lated the law of this State, and, under, it, he was criminally negligent. 
If he had placed the caboose a t  the rear end of his train, there would 
have been "a wreck." as the instruction puts it, but his life would have 
been saved as the facts show. So that  his death was caused by his own 
act while he was violating the company's rule and the general law. 
There is no act of negligence which has been more severcly cundenlned 
by this Court, and properly so, than the novement of a train wjthout 

a headlight, ~McNeill v. R. R., 167 N.C. 390, and other oases 
(484) infra. 

What should be said of this act of negligence when u car is 
so placed ahead sf the engine as not only to  cut off the engineer's view 
to  the front of his train but to blindfold him entirely and remove any 
possible chance of safety. If the caboose had been in its proper place 
the accident would not have occurred, for the engineer had 1,700 feet 
of clear and straight track in front of him, and east of the place where 
the collision occured the track was straight for 300 yards or 900 feet, 
and besides, he had a headlight of 1,500 candlepower, measured with- 
out the aid of a reflector. With all these aids he could have seen far 
ahead and reversed the motion of his train or backed to a higher level, 
and thus got beyond the reach of the runaway cars; but of all of these 
advantages the engineer was deprived by the intestate's own conduct, 
which was taken against his will and his strong protest. 

Let us see what condemnation has been passed upon such a case in 
our own reports. I n  McNeill v. R.  R., supra, i t  is said by the Chief 
Justice that  the failure to have a headlight is not only criminal but is 
negligence of such a character as to be "the cazisa causans of the 
death," where death ensues. And further, a t  pp. 398, 399, 400, and 404; 
"In the present case there is a statute requiring electric headlights, and 
if the plaintiff's intestate was stricken and killed by an engine running 
without any headlights, i t  was negligence per se under those authori- 
ties. The defendant was running in violation of law and was comrnit- 
ting an indictable offense. If a man while committing an indictable 
offense kills another, i t  is at  least manslaughter. For a stronger reason 
he is liable for negligence.. . . Even before the statute of 1909, ch. 
466, i t  was held that  i t  was negligence per se to carry no headlight. 
Willis v. R. R., 122 N.C. 909. There is a long line of decisions which 
hold that  i t  is negligence to operate a train without a headlight. Stanly 
v. R. R., 120 K.C., 514; Heaverner v. R. R., 141 N.C. 245; Brown J., in 
Allen v. R. R., ibid, 340; TValker J., in Morrow v. R. R., 147 K.C. 627; 
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Brown J., in IIammett  v. R. R., 157 N.C. 322; Shepherd v. R. R., 163 
N.C. 518. 

"As there was evidence sufficient to go to the jury that the deceased 
was killed by the train when it  was operating without a hcadlight, such 
negligence was the proximate negligence. . . . If the jury found from 
the evidence that  the defendant company operated its engine without 
a headlight, and that the deceased came to his death as the result of 
being struck by such engine, this was negligence per se or negligence 
of itself, on the part of the railroad company, and you should answer 
the first issue 'Yes' . . . If this light was not furnished, the company 
was not only negligent, but its negligmce was a continuing one. . . . 
It is well established that  the einployees of a railroad company are 
required t o  keep a careful and continuous lookout along the 
track; and the company is responsible for injuries resulting as (485) 
the proximate consequence of their negligence in the perfor- 
mance of its duty. How could this duty be performed in the night-time 
in the absence of a hcadlight? . . . A more deadly instrument of death 
and destruction cannot be devised than one of these powerful engines 
rushing across the country on a dark night a t  20 to 70 miles an hour 
wjthout giving warning by headlight. Shepherd v. R. R., supra; H o m e  
v. R.R. ,  170N.C. 645." 

This is all just condemnation, and the statutory denunciation is in 
full accord with it. When an employee brings disaster to  himself by 
an open and deliberate violation of the law and the rules of his em- 
ployer, we may regret the unfortunate result, but we cannot close our 
eyes to his legal wrong, and to the plain injustice of saddling someone 
else with damages, when tlie latter had adopted the rules for the pro- 
tection of the wrongdoer, and to prevent the occurence of just such a 
disaster. The employer company knew, as  everybody knows, that if 
there is no headlight on the engine, or the outlook of the engineer is 
completely obstructed by a caboose car, which is worse than no light, 
the train and its passengers are constantly exposed to fearful accidents, 
and, when the caboose is in the lead, without any possible chance of 
esclape for the  passengers, the train then becomes a deathtrap. Can iit 
be said tha t  the employee who by his own act and order brings about 
such a dangerous situation does not assume all risks? If in the pres- 
ence of a risk created by the master, of which Be knows and the danger 
of which he realizes, he is said to assume the risk, why does he not as- 
sume i t  when he creates the risk himself, the extreme danger of which 
is a constant one? 

We said in Whitson v. Wrenn, 134 N.C. 86: "It is the duty of the 
servant, i t  is true t o  obey the orders given him, unless obedience to  
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them will be obviously dangcrous; in which case hc has the right and it  
is his duty t o  himself to  disolbey them. The law require~s that  lie should 
do so or suffer the consequence of his recklessness. Our case is the very 
converse of the one stated, Here the servant was ordcred to do his 
work in a safe way, and be preferred to  do i t  in another and what 
proved to be a dangerous way. Why should the master bc liable if the 
servant acted in disobedience to  his orders and was thereby hurt? It 
must be admitted that he was the author of his own injury. If i t  was 
necessary that  the metliod adopted by him should have been not only 
in disobedience of his orders, but in itself dangerous, in order t o  visit 
upon him the consequences of his refusal to observe his master's direc- 
tions, i t  surely is not required that  i t  should have been obviously dan- 
gerous. It is quite sufficient to bar his recovery if hc knew that  his 
method was a dangerous one, and chose to  do his work in that way 
rather than in the manner pointed out by his master." Tha t  case has 

often been cited with approval. 
(486) C. The instruction of the court quotcd above is faulty in an- 

other particular. It takes away from the defendant the defense 
of assumption of risks, if the defendant's servants by their negligence 
caused the intestate's death. The act of Congress contains no such pro- 
vision, and this case was tried under it. The company could not possi- 
bly foresee that such negligence would take place and provide against 
it. There is no reference to  such negligence in the act of Congress, as 
being one of those things which is the subject of the legislation. It is 
not mentioned by name in the safety appliance act, and an employer 
could not well anticipate it, cven if there is any evidence of such an 
act of negligence in this case. The jury could do no more than guess 
that  i t  was the cause of the death, and this is not sufficient evidence, 
as we have shown. 

D. If there was any cvidence of negligence on the part of the defend- 
an t  which caused t4he wreck, it was proper to  instruct the jury, as 
the court did, that  the wreck was the proxiniate cause of the death, as 
the jury might have found from the evidencc that, while the wreck re- 
sulted from defcndant's negligence, i t  was the proximate cause of the 
death, as the conductor would not have been killed if he had not 
been grossly negligent in placing the caboose in front of the engine, and 
all the evidence tended t o  prove that  he would not have been killed had 
he obeyed his orders, and placed the caboose a t  the other end of his 
train; land their also! was evidence hhat if the engineer's view and the 
headlight had not been obstructed, he might have escaped injury. What 
was the proximate cause of the death was not a question which the 
court could decide in favor of the plaintiff as a matter of law. It would 
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have been more nearly right to  have given such a charge in favor of 
plaintiff's intestate." It is true that  he died in the wreck, but whether 
this would have occurred but for his own act was a cruestion for the 
jury and this error had a direct effect upon the first issue, as to  whether 
the death was caused proximately by the defendant's negligence, as 
well as upon the issue as t o  assumption of risk. We do not think the 
court was justified in telling the jury hhat the wreck, in law, proxi- 
mately caused the death, as whether i t  did or not involves the ques- 
tion as to  the intestate's own negligence and the part i t  played in this 
tragedy. I n  this discussion we have assumed, of course, but only for the 
sake of argument, tha t  there is tangible and legal evidence of the de- 
fendant's negligence. 

It must be that  a railroad conlpany would be grossly derelict in its 
duty, both t o  the public and its employees, if i t  failed to adopt such 
rules and regulations for thc running and operating of its trains as 
make for safety, and it  follows that the servant, for whose guidance in 
the discharge of his important and hazardous duties these rules 
are  made, must obey them, and if he fails ftjo djo ffio and is himself (487) 
injured by reason of his disobedience, he is to be regarded in law 
as the author of his own injury, and if thereby he injures others, the 
railroad company is liable to  them under the rule respondent superior, 
and hc is liable to  the company for all damages caused by his negli- 
gence. Holland v. R. R., 143 N.C. 435; Raynes v. R. R., ibid., 154. 

We said in Holland v. R. R., supra: "The intestate was the one to  
whose kecping had been committed the safety of his comrades in the 
company's service, of the passengers on the train, and of his employer's 
property, and he was more responsible for i t  than any one else. He  
failed in the performance of his duty a t  the very moment when his 
obedience to orders and his vigilance were most required to prevent the 
resulting catastrophe. His ncgligencc was ever present and the efficient, 
and, indeed, the dominant cause of his injury and death, reaching to 
the effect and therefore proximate to  it. T o  subject the defendant to  a 
recovery in such a case does not seem to be equitable, and would cer- 
tainly contravene established principles of law. Plaintiff's death was 
caused, not by the defendant's negligence, but by his own disobedience 
of instructions. If a servant disregards the express directions of his 
master, and pursues his own way in performing his duties, the resultant 
injury t o  himself, if any, the law imputes t o  his own willful or negli- 
gent act, as the proximate cause, if not the only cause thereof. The in- 
testate simply did something which he was told not t o  do. He  substi- 
tuted his own will for that  of his employer, and his case falls within 
the maxim Volenti non fit injuria." Whitson v. Wrenn, 134 N.C. 86; 
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Hicks v. Mfg. Co., 138 N.C. 319; Stewart v. Carpet Co., 138 N.C. 60;  
Riles v. R. R., 139 N.C. 532; Patterson v. Lumber Co., 145 N.C. 42. 

What we said in the first appeal in the same case is quite as much, 
if not more to  the point, as will bc seen from this extract: "All things 
considered, the question at last is, Waa the situation a safe one, if the 
intestate had kept the position assigned to him by the defendant a t  or 
near tlie switch, so that he could prevent any interference with i t  and 
guard against any resulting danger? If so, his failure so to  act was 
the pmximate cause of his death, as  i t  was the sole efficient cause. Tht. 
company had provided a perfectly safe method of management of its 
train a t  that  point, which if adopted would have saved the life of the 
intestate." Holland v. R. R., 137 N.C. 373; Holland v. R. R., supra. 
We are referred by defendant's counsel to  the case of R. R. v. Chap- 
man, 62 S. E. (Ga.), 488, as supporting the position that  intestate hav- 
ing violated the company's rules promulgated for his safety, and also 
the statute, he occupied, as between himself and defendant no better 
position than a stranger, and was entitled to no greater degree of care 

from the company, and the case seems to be rclevant t o  the 
(488) point and sustlains it. See, also, Lloyd v. R. R., 151 N. C. 536, 

also cited in defendant's brief in the same connection. Rule 17  
of the defendant requires that "the headlight be displayed to the front, 
of every train a t  niglnt." This rule is dosobeyed, even if tlie light is 
burning, provided a car is put in front of i t  so that  tllc cngineer cannot 
see ahead of his train, and though a inan should be placed on the lead- 
ing car-here a tank car-as lookout. The statute and rule requires 
a certain kind of light, sufficicnt in candlepower and so placed as to  en- 
able the engineer to see far ahead on the track and avoid collisions 
wit11 ohjccts on the tracks by stopping his train or reversing it, as  the 
situation may require, and in this case such provision by tlnc ronductor 
would have saved his life and would have suggested itself to any man 
of ordinary prudence without a statute or a rule to guide him. 

I t  all comes to  this, that, if the verdict and judgment are to stand, 
the defendant will be made t o  pay heavy damages to the plaintiff for 
the death of her intestate. whose own act was directly responsible for 
it, and who committed that act in plain disregard of defendant's rules, 
adopted for the very purpose of protecting liim and preventing it, not 
to  say anything of the damage done to the defendant's property, and 
that,  too, when the  intehtate's act was intentional, whilc that  of the 
defendant was not so. The conductor disobeyed the law, and the posi- 
tive orders of the defendant, as we have said, and the latter should not 
be required to bear any loss or pay any damages by reason of it. I t  has 
already lost property without reeompcnse, or the probability of any. 
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E. Upon the question of damages, it may be said that  the act of 
Congress does not contemplate a separate assessment of damages for 
each beneficiary, but one that  is in solido, or for a11 the beneficiaries. 
R. R. v. White, 238 U.S. 507; In re Stone, 173 N.C. 208; Kenney v. 
R. R., 167 N.C. 14. I n  the Stone case the Chief Justice said: "The 
Federal statute makes no provision for the apportionment of the fund, 
and therefore the State statute controls. The source of the recovery 
is the United States statute, and that indicates only the different 
classes of the beneficiaries, and the manner of ascertaining the amount 
due. But  when the amount and class are ascertained, the sum paid or 
recovered must be distributed in that class, according t o  the require- 
ment of the State law. In  this case there being a widow and a child, 
the amount is to  be divided between them, according t o  our statute, 
two-thirds t o  the child and one-third to the widow. That  matter is reg- 
ulatcd by the State statute of distribution," citing Cent. Vt. R.  Go. v. 
White, supra. 

It is said thah in Stone's case the Court was dealing with a fund 
already recovered without apportionment, but, as I understand it, that  
was not the ground of the decision, which was the plain meaning 
of the act of Congress as declared by the highest Federal Court (489) 
in R. R. v. White, supra. 

Referring t o  the statutes of those states which do not provide for an 
apportionnient of thc damages to the sereral beneficiaries, i t  is said by 
the Court in the Tf71zite case: "The Employers' Liability Act is sub- 
stantially like Lord Canzgbell's Act, except tha t  i t  omits the require- 
ment that  thc jury should apportion thc damages. That  omission clear- 
ly indicates an intention on the part of Congress t o  change what was 
the English practice so as to  make the Federal statute conform to what 
mas the  rule in most of the states in which i t  was to  operate. Thlose 
statutes when silent on the subject, have generally been construed not 
to  require juries to make an apportionment. Indeed, to  make them do 
so would, in many cases, double the issues; for, in connection with the 
detcrnlination of negligence and damages, i t  would be necessary also 
to  enter upon an investigation of the domestic affairs of the deccased- 
a matter for probate courts and not for jurors." 

This language would seem to condcmn the form of thc verdict in this 
casc. The plaintiff in error, defendant below, insisted tha t  the verdict 
should have apportioncd the daiilnges as here, instead of allowing a 
gross sum, as the jury did in that  case. But the Court rejected this view 
and held that  the verdict should be in  solido. 

It may not concern the defendant how the distribution of the fund is 
made by the law, but the verdict, as i t  now stands, presents an anom- 
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aly, when we consider how the money will be divided among the 
parties. Under our statute, the widow will get one-third, and the two 
children onc-third each (Revisal of 1905, ch. 1, sec. 131), for "where 
there is a widow and not more than two children," that  is the portion 
allotted to  each of them. It follows that the widow will not get $10,000, 
which the jury gave to her, but only one-third of $20,000, which is the 
whole amount of the damages, or about $6,666.66, whereas the two 
children will each receive the same amount. That is, the widow will get 
about $3,333.33 less than the amount allotted t o  her, and the children 
will get that much more than the jury gave them, though this extra 
amount will not be received because of any dependency upon their 
father and the loss of his care and support, notwithstanding the act of 
Congress requires that  the recovery by thern should be based on such 
loss. The ,defendant may be interested t o  know that money ils being 
collected from it, which will actually be paid to some of the parties 
who are not entitled t o  it  under the terms of the act, though in form 
it  was given to another by the verdict. 

It is also objected by defendant that  the charge of the court as to the 
children was too broad, that  is, covered too much time, and that  as to  

maintenance and education i t  should have been restricted to  
(490) their minority. This would seem to be a just and proper criti- 

cism. There are other assignnicnts of error, but wc will not 
undertake to review thern, as thc discussion of the case has already 
been prolonged far beyond what we originally intended is due t o  the 
great importance of questions involved. 

The Court has held that thc judgment should be affirmed, tvhile -\.ire 
think that i t  should be reversed, and a new trial awarded, as in opin- 
ion, serious error war cornn~ittecl a t  the trial. 

Cited: Hudson v. R. R., 1'76 N.C. 496; Moore v. I?. R., 179 N.C. 
638,639,647; Strunks v. R. R., 187 N.C. 1'75 ; Gerow v. R.  R., 188 N.C. 
79; Cobia v. X. R., 188 N.C. 489, 491, 293; Gerow v. R. I?., 189 N.C. 
815; Barnes v. [Jtility Company, 190 N.C. 388; Wimberly v. R. R.. 
190 N.C. 445; Carpenter v. Power Co., 191 N.C. 132; Iioleman v. 
Shipbzrilding Co., 192 N.C. 238; Ratton v. 12. R., 212 N.C. 268; Wilson 
u. Massagee, 224 N.C. 713; I n  re Bndgett, 226 N.C. 93, 94. 
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W. L. WILSO'N v. WILL1,kSI J. POLK AKD SARAH POLK. 

(Filed 8 May, 1918.) 

Automobiles-Negligence - Evidencdwnership-Principal and Agent 
-Chauffeur - Minor Son. 

Where the mother is the owner of an automobile which ran into a buggy 
a t  night and injured the plaintiff, the guest thereon of another, through 
the negligence of her 19-year-old son, driving the machine a t  the time, and 
the son, with his father, were engaged in the business of the mother, the 
latter is liablie whether she was then in the automobile o r  not; and evi- 
dence of her ownership and that  the machine was being driven by her 
minor son in pursuance of her business is  sufficient to take the case to the 
jury, subject to be rebutted. Linville u. Nissen, 162 S.C. 101, cited and 
applied. 

APPEAL by defendants from Webb,  J., a t  October Term, 1917, of 
MECKLENBURG. 

This is an action against the feme defendant to recover damages for 
personal injuries caused by an automobile running down the plaintiff, 
who was going home in a buggy drawn by a mule, in the night-time. 

From a verdict and judgment in favor of the plaintiff the defendants 
appealed. 

E.  R. Preston and Duckworth &Puhlman for plaintiff. 
J .  D.  McCall and Plummer Stewart for defendants. 

CLARK, C. J. The evidence for the plaintiff is that  he was a guest in 
the buggy owned by one Thompson, and was on his way home a t  night, 
when he was run into by the automobile in a head-on collision; that he 
recognized the feme defendant in the automobile and spoke with her; 
tha t  the automobile was driven by her son, and that  her husband was 
in the conveyance a t  the time. It was also in evidence that  the feme 
defendant listed the automobile as her property on the tax list, and 
that  license was issued in her name. She offered evidence that  
she was not in the automobile, and thiat she had given her auto- (491j 
mobile t o  her son, who hed exchanged i t  for a new one. There 
was conflict of evidence, on which the jury found that  the automobile 
was owned by the feme defendant and her son. 

There was evidence that  the defendants were running the automobile 
a t  night without headlight, or with defective headlights which did not 
enable them to see the plaintiff in the buggy, while the defendants 
offered evidence that  the plaintiff's buggy was on the wrong side of the 
road and had stopped. This was denied by evidence for plaintiff. The 
jury found against the defendants as to  the negligence which caused 
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the collision. There was no evidence of contributory negligence by the 
plaintiff, who was a passenger in the buggy. 

There was some evidence, irrespective of the evidence of ownership, 
that  the car was being sent out by the wife on a mission to her farm. 
The court charged on this phase as follo~vs: "If you find the son guilty 
of negligence, or if you find the husband was guilty of negligence, and 
find tha t  they were her agents, acting in the employment of the wife 
and mother, find that  she had sent thein out to  look after her business 
and sent them in her car, and sent the boy along he being 19 years of 
age, if you find he was 19 years of age, and find tha t  he was guilty of 
negligence, and that he was her agent, acting under her authority, the 
court charges you that  she would be liable just as much as if she were 
along. But  if you find thak her husband and son were not acting as her 
agent, and if you find that  she did not send them out to look after her 
business, and find tha t  she was not along, find she was a t  home, and 
find she did not know where they had gone, but knew that they had 
taken khe machine and gone off with it, but not to attend to her busi- 
ness or by her direction, the court charges you tha t  any negligence of 
her husband or son would not be imputed to her, and it  would be your 
duty t o  answer the issue 'No' as to her. If i t  was not her car she mould 
not be liable." 

The evidence as  recited in the statement of the case is not very full 
a s  t o  the  mission to the feme defendant's farm, but the exception is 
merely to the charge above given, and not on the ground tha t  there mas 
no evidence to support it. We cannot presume tha t  the jury found the 
fact without evidence, and if such exception had been set out in the 
appellant's statement of the case on appeal, doubtless the evidence in 
support of tha t  hypothesis would have been recited more fully. The 
jury absolved the husband from liability, but found against the mother 
and the son. It is unnecessary to discuss the other exceptions. 

From the argument in this case and in others before us, there seenis 
to be some misapprehension as to our ruling in Linville v. Nissen, 162 
N.C. 101. The Court did not hold in that case tha t  proof of the owner- 

ship of the automobile, and that  i t  was being driven by the 
(492) minor son of the owner was not evidence to go to the jury. These 

are facts which usually call for explanation from the defendant 
omner. The Court held in tha t  case that  such evidence was rebuttable, 
as in tha t  instance by the fact that the son had been forbidden to use 
the niachine and had taken i t  out and mas using i t  contrary t o  his 
father's wishes and without his knowledge; and that the mere owner- 
ship of the  auton~obile of itself would not make the owner liable for 
personal injuries; that  a parent was not ordinarily liable for such 
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tort of his minor son (subject to  exception where the father permitted 
a child of tender years t o  run his automobile), nor would the owner be 
liable for the negligence of his son or any other chauffeur running an 
autonlobile unless a t  the time driving the machine in the scope of his 
employment or implied authority. Clark v. Sweeney, a t  this term. 

S o  error. 

Cited: Bilyeu v. Beck, 178 S .C.  483; Tyree v. Tudor, 181 K.C. 216; 
Tyree v. Tudor, 183 N.C. 346; Williams v. R.  R., 187 N.C. 352; Grier 
v. T?;oodside, 200 N.C. 761; Carter v. Motor Lines, 227 S .C .  195. 

JULIA J. ROBERTSON ET AL. v. m71LLIAi\l J. ANDREWS, W. R. 
JOHSSTON ET AL. 

(Filed 8 May, 1918.) 

Bills-Devise-Survivors of a Class-Intent-Die Without Children-U1- 
t imate Devisee. 

A devise of land to the named children of the testator, providing that  
if any of them die without leaving child or children, such portion to be 
divided among the survivors; and upon the death of any of such chil- 
dren leaving a child or chudren surviving, this portion to be divided 
among his or her children; Held, the intent of the testator was that  
the share of his estate derived by each of his children, under his will, 
should go to the ultimate survivor, as  between themselves, in case any 
one of them died without surviving children; and the portion so going 
orer vested absolutely in him freed from the original limitation. 

CLARK, C. J., concurring; HOKE, J., concurs in opinion of CL-~RK, C. J. 

APPEAL from Long, J., a t  February Term, 1918, of ~IECKLET\'BCRG. 
This proceeding is brought to sell a certain lot of land in the city of 

Charlotte and to determine the proper disposition of the proceeds. The 
property has been sold and the proceeds are in custodia legis, The 
court, Long, J., entered a decree disposing of the same, from which 
H. C. Jones, guardian ad litem, to the unborn children of William R. 
Johnston, appealed. 

Hamilton C. Jones for appellants. 
Clarkson & Taliaferro for a'ppellee, William R. Johnston. 

BROWN, J .  The admitted facts appear to be that  Col. William 
Johnston died in 1896 seized in fee of extensive real estate holding in 



524 IN T H E  SUPREME COURT. [ 175 

the city of Charlotte. His surviving children, devisees under his mill, 
were Mrs. Julia M. Andrews, Mrs. Cora J .  Robcrtson, Franklin G. 
Johnston, and tllc appcllee, William R .  .Johnston. All are dead except 
William R. Johnson, who is unmarried, and without childrcn. Frank- 
lin G. Johnston was the last to die, and left no children. He dicd in- 
testate seized of tlie lot sold under his father's will. The will contained 
this clause: 

"5. In the event of thc death of either of my children without leav- 
ing a child or children surviving, his or her portion is to be equally di- 
vided between those surviving; and upon the death of any one of my 
children leaving a child or children surviving, his or her portion of my 
cstatc shall bc divided among the issue of such deceased chld, such di- 
vision to  be made per stripes, each of my childrcn being allowed !to hold 
and enjoy his or her poption of my cstate during his or her life." 

The Superior Court adjudged that  William R. Johnston was enti- 
tled to  one-third of the proceeds of the sale absolutely, and tha t  any 
child he may leave surviving him can have no interest in them. 

It is manifest that  the testator intended, and so expressed his inten- 
tion, that  the share of his estate derived by each of his children under 
his will should go to the ultimate survivor as between themsel~es in 
case any one of them died without surviving children. Franklin G. 
Johnston died intcstate leaving no children, having never married. 
The only survivor of ithe four children of the testator is William R. 
.Johnston. Consequently, he took the entire estate of his brother, which 
had been devised to him by their father. Then the survivorship stops 
as to  such cstate of Franklin G. Johnston upon the principle that  a 
portion going over to a survivor upon the death of the primary devisee 
vests absolutely in the survivor, and ie no longer subject ta  the or~ginal 
limitation of lthe will. While the estate of William R. Johnston directly 
derived under his father's will is subject to such limitation, that  which 
he received from his brother by survivorship ceases to be. 

The rule seems to be generally recognized by courts as well as text- 
writers that, where under a will it is provided that upon the death 
without issue of the first taker, his devise shall go to  the survivor of the 
class, upon the happening of such contingcncy the share going over 
vests absolutely in the survivor. That is to say, "A share having once 
survived vests absolutely." 

It seems that  this doctrinc was a t  one time in dispute and Lord 
Hardwicke, in Pain v. Benson, 3 Atk., 78, held t o  the contrary; but it is 
now well established, both in this country and England. 3 Jarman on 
Wills, p. 560; 40 Cyc., 1513; 30 A. & E., 810; Woodard v. Glasscock, 2 
Vernon, 388; Perkins v. Mickleth?caite, 1 P. Wms., 274. 
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I n  Underwood on Wills, sec. 532, the author gives a clear 
statement of the law: (494 1 

"In an early case i t  was held that where the testator gives a 
fund to several as  tenantls in corninon, whether as a class or as indi- 
divllalb. with a limitation to survivors upon the death of any of them 
unmarried or during in in or it,^, and one dies, his share goes to  those who 
survive him, and if afterwards another dies, only the latter's original 
share goes to those who survivc him, but not the interest which accmed 
to him; for t,hat, says the Court, is a new legacy, and having vested, 
devolves upon his personal representatives. This rule is applicable 
wlien the will is silent. And the fact that the testator directs that 
the share of any legatee dying shall go to the survivors will not carry 
his accruing share. The wocd 'share' will conclusively he presumed 50 
refer only to his original share, and not to any interest which may havc 
been gained by him by reason of survivorship. Tho same rule applies 
where the testator clinploys the term 'portion.' Thus, where a fund was 
to he divided amolng the children of A., to he paid to each one on ma- 
jority or marriage, and in case any one should die before his or her 
'portion7 should become payable, then to the survivors, tho share which 
accrues before thc date of paynicnt does not pass with tlic original 
shares of the surviving child or children. . .In the absence of a very clear 
expression of intention, it is sehtled that limitations or qualifications 
which are a t t ach~d  to the original shares do not attach to accruinq 
shares. Thus, though the original shares arc given for life only, a gift of 
the shares accruing by survivorahip, in indeterminate language may 
carry them absolutely. So, where an original share is limited over to 
survivors on the death of the primary legatee without issue, and the 
accruing qhares arc given generally, the accruing s h a m  do not go over 
on death without issue, hut the surivivor takes absolutely an indefeas- 
ible internst, and on his death without issue the interest which accnrcd 
to him by survivorship goes to his rnpresentatives." 

The adjudications of this Court fully sustain the rule that a share 
having once survived, vests absolutely. 

In  the case of McKay v. Hendon, 7 N.C. 21, testator bequeathed to 
his three children, W., M., and S , certain slaves, to  be divided when 
they became of age, and provided "that if either of said children 
should die under age, without heirs, then that share should be divided 
betmeen the other two children." AT. did under age without issue 'IT;. 

then died without issue, leaving S. surviving and some brothers of the 
half blood. 

It was held that the part of M.'s share which accured to W. upon 
her death did not survive to S., but went to W.'s nest of kin. 
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In  this case the Court, Taylor, C. J., said: "The rule is that where 
legacies are given to three or more persons as tenants in com- 

(495) mon, with a bequest to  the survivors upon the death of any of 
them within a given period, the original legacies only and not 

those shares which accrued by survivorship, will survive; because such 
accrued shares, vesting the surviving legatee in distinct proportions, 
proper words are necessary to  make these shares survive with the 
others." The old English case of Paine v. Benton, 3 Atk., 78, was cited 
and distinguished and its doctrine disapproved, and has been subse- 
quently overruled by the later English cases. 

The foregoing case has never been questioned or overruled in this 
State, but has been followed and cited with approval. 

In  Owen v. Owen, 45 K.C. 121, testator made a bequest to  nine 
children, with a proviso that if any of them should die without lawful 
issue of their body then surviving, their part should be equally divided 
anlong the other children. Several died without issue, in succession. 

It was held that  only the original shares passed by the will to  the 
survivors, and that  the shares accruing to them by the deaths of their 
brothers and sisters became their absolute property. The case of Mc- 
Kay v. Hendon, supra, was cited and approved. 

In Mayhew v. Davidson, 62 9 . C .  47, property was devised to four 
children in trust for life, the shares of each to go his children, but if 
one or more should die without issue, "the property is to return to his, 
her, or their brothers and sisters." 

It was held that  the property to which one of the children became 
entitled as survivor was not subject to the original limitations, but 
vested absolutely. 

The adjudications of other State Courts are in line with ours. 
In  Marshall v. Safe Dep. Co., 101 Md., 1, Chief Justice McSlzer7.y 

of the Court of Appeals of Maryland discusses the subject very elab- 
orately and holds that a share having once survived vests absolutely. 

I n  Boggs v. Boggs, 69 K.J. Eq., 497 Clzancel2or Magie of New Jer- 
sey discusses the question a t  length, and so does Chief Justice Horn- 
blower in Sedel v. Wills, 20 N.J.L., 22, and both recognize and apply 
the doctrine. 

The following cases also fully sustain the rule: Gorharn v .  Betts, 
9 Ky. L., 607; In re Clark, 78 X.Y. Supp., 108; McGee v. Hall, 26 
S.C., 179; Reams v. Spann, 26 S.C., 561; Lewis v. Claiborne, 13 Tenn., 
369; Henley v. Robb, 86 Tenn., 474. 

We find no cases to  the contrary, but all without exception hold that 
in the absence of a clearly expressed intention to the contrary, a sharc 
having once gone over under a clause of survivorship, vests absolutely 
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in the survivor. and such accrued share is no longer subject to the orig- 
inal limitations. 

There is natliing in the will of Colonel .Johnston that cxeinpts (496) 
the ellares or portions devised to his children from the operation 
of this rule. 

Therefore we hold that  upon the deatli of Franklin G. Jolmston 
without children, the whole of the property devised to  him vested ab- 
solutely in W. R. Johnston. 

The latter seems to be content with one-third of i t  and submitted to  
the judgment of the Superior Court without appeal, which adjudges 
him to be the owner of one-third absolutely. 

Affirmed. 

CLARK, C. J., concurs in the result and also in the principle prcsented 
for decision that  in the construction of a will "a portion of the estate 
going over to  a survivor upon the death of the primary devisee vests 
absolutely in the survivor, and is no longer sublcct to the original h i -  
tations of the will," but does not concur in the holding that but for the 
asscnt of W. R. Johnston thc entire share of Franklin G. Johnston 
would have gone to  him, and would not have becn divided between 
himself and the children of liis two sisters. 

Section 5 of the will reads as follows: "In the event of the deatli of 
either of my clddren without leaving a child or children surviving his 
or hcr portion is to be equally divided between thosc surviving; and 
upon the death of any one of my children leaving a child or children 
surviving, liis or her portion of my estate shall be divided among the 
issue of such deceased child, such division t o  be made per stirpes, each 
of my children being allowed to hold and enjoy his or her portion of 
my cstatc during his or her life." 

The provision that  upon any cliild dying childless that  share "is to 
be equlally divided behween those surviving," is not restricted t o  the 
testator's children then sur~iving,  for the sentence proceeds ''and upon 
the death of any one of nly children leaving a child or children st~rvi- 
ving, his or her potion of my estate shall be divided among the issue of 
such deceased cliild, such division to  be made per stirpes." 

It would seem from this tha t  thc intent of the testator was that  if 
any of his children should die cl~ildless, such share should go to tllc 
surviving children, and to the childrcn of those who are dead, leaving 
children, per stirpes. It is true, t;he ruling upon this question is no; 
necessary, and is, so t o  speak, obiter dictum, but if acquiesced in, i t  
may be quoted as  a precedent to  trouble us in some other case. 

Cited: Yarn Company v. I)ezcstoe, 192 hT.C. 125. 
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(497) 
GRACE 11. SPITTLE, ADMINISTBATKIX V. CHARLOTTE ELECTRIC 

RAILROAD COMPANY ET AL. 

(Filed 8 May, 1918.) 

1. Street  Railways-Negligence-Proximate &use-Fire Engines - Mu- 
nicipal Corporations--ties a n d  Towns-Streets-Railroads. 

Where street cars, under a valid ordinance of a city, are  required to 
stop for fire trucks, etc., going to a fire, and there is evidence that  the 
motorman on one of them, on such occasion, could have heard the ap- 
proach of a second fire truck after the passage of one of them, and also 
understood the signals given by the first of the approach of the second 
one and ran his car a t  a speed of 8 or 10 miles a n  hour into a street 
intersection where the second truck was to cross, running a t  2.5 or  35 
miles a n  hour, which could not have been stopped on seeing the street car 
in  time to avoid the injury; in a n  action by a n  employee of the city on the 
second truck, driven by another employee in charge, to recover for a per- 
sonal injury thus received; Held, defendants' request for  instruction 
eliminating the element of proximate cause was properly refused. 

2. Same-Evidence. 
When i t  is material to the inquiry in a personal injury negligence suit, 

whether defendant's motorman on i ts  street car  should have heard the 
approach of a fire truck a t  a street crossing a block or two away. evi- 
dence is properly admitted tending to show the distance similar trucks 
could be heard by other motormen on similar cars under like conditions. 

3. Instructions-EvidencoNegligence-Prayers f o r  Instruction. 
A modification of defendant's request for  instruction in a personal in- 

jury negligence case, so as  to incorporate other negligence acts of defend- 
ant, the eridence tended to show and omitted from the request, is proper. 

4. Instructions-Negligence-Concurring Negligence - Prayers f o r  In- 
struction. 

Where the evidence tends to show concurring negligence of the defend- 
an t  in a personal injury negligence case, defendant's request for instruc- 
tion which omits this phase of the controversy is properly refused. 

5. Instructions-Evidence--Questions of F a c t p r a y e r s  f o r  Instruction. 
-4 request for instruction is properly refused in a personal injury negli- 

gence case when erroneously based upon a conclusion of law instead of 
a n  issue of fact, or upon a principle of law unsupported by the evidence. 

6. Street  Railways-Municipal Corporations-Cities and Towns--Ordin- 
ances-Negligence-Question of Law. 

Where a personal injury is alleged to hare  been proximately caused by 
the negligence of the defendant street car company's motorman, and there 
is evidence, among other things, tending to show he was running the car, 
tinder the circumstances, a t  a swed greater than that  allowed by a valid 
city ordinance, his thus running the car is negligence as a matter of law, 
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if established, entitling the plantiff to recorer if it was the proximate 
cause of his injury. 

7. Municipal Corporations-Fire ReguIations-Ordinances. 
An ordinance regulating the speed of street cars therein outside of the 

fire limits, requiring them to stop for the passage of fire engines going 
to s fire, etc., giving the firmen thereon the right of way upon the 
s t reds,  etc., is a valid one. 

APPEAL by defendant from Long, J., a t  February Term, 
1918, of MECKLEKBURG. (498) 

This action is by the administratrix of her deceased hus- 
band, who was s fireman in Charlotte, for his death caused by collision 
between the automobile fire twck  upon which he was riding and the 
street car of the  defendant. The collision took place a t  the center of 
the intelrsection of two streets which crossed a t  right angles. The fire 
truck hit the street car about the center of the car, knocking it 
anolund and turning it  crosswise. 

The deceased was a machinist in the city fire department and riding 
on the fire truck, but had nothing to do with driving it  or controlling 
its movements. The fire alarm having been given, the truck was run- 
ning a t  a speed of 25 to  35 miles per hour, exhausting, sounding its 
gong, and blowing its horn continuously from the time i t  left the cen- 
tral fire station until the collision. On approaching the Southern Rail- 
road crossing, i t  slowed up to about 15 miles an hour. Thereafter i t  
again increased its speed to 25 to 35 miles per hour until the driver of 
the fire truck saw the street car, just before he reached the street upon 
which the shred car was running. The driver of the truck, on perceiving 
the street car, applied his emergency brake and locked the rear wheels 
of his truck. According to the testimony of the draftsman who had 
prepared the blue-print in evidence, the distance from the Southern 
Railroad crossing to the point of collision is 500 feet, and there is 
testimony that  150 feet further the truck could have been seen by the 
motorman on the street car, who by that  time was 80 feet from the  
point of collision. 

The street car as i t  approached the crossing where the collisim oc- 
curred was running 8 to 10 miles an hour until it got within 10 feet 
of the line of Park Avenue, on which the fire truck was coming, when 
i t  slowed down to 4 to  5 miles an hour, as if in the act of stopping. But 
when the motorman, looking down the avenue, saw the approach of 
the fire truck some hundred feet aviay, he suddenly speeded up the car 
and ran it  on the crossing just in time to be hit by the fire truck. The 
 noto or man admitked that  if he had seen or had heard the approach of 
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the fire truck he could have stopped his car within 45 feet if running 
from 8 to 10: miles an hour. Two of the defendants' witnesses testified 
that  if the car was running 6 miles an hour it  could have becn stopped 
within 12 feet. The plaintiff's witness testified tliat he had made the 

test with a similar firc truck, a t  the same point, undcr similar 
(499) conditions, and that  running 27 miles an hour the truck could 

not h a w  been stopped in less than 200 feet. 
The plaintiff's witnesses testified that w h n  this fire truck was run- 

ning a t  a speed of 25 to 35 rnilcs an hour, making its usual noises and 
signals, i t  could be heard from half a mile to a milr, and that  motor- 
men operating cars similar to the one used should have heard i t  from 
2 to  8 blocks away. The rnotoriuan testified that  under such conditions 
he should have hcard i t  a block away. 

The Ordinances of Charlotte, set. 93, require all street cars running 
outsidc of the fire limits to stop on the approach of any fire engine 
being operated in response to the firc alarm. Section 94 gives fireman 
operating fire trucks the right of way over all streets while responding 
t o  a fire alarm. Section 408 (14) requires the driver of street cars upon 
the approach of fire trucks to  stop his car and keep i t  stationary until 
such fire truck shall have passed. The jury found that the plaintiff's 
intestate was killed by the negligmce of the defendant Southern Public 
Utilities Cornpany as  alleged in the complaint, and assessed the dam- 
ages. From judgment upon the verdict the defendant appealed. 

I'. M. Redd and Cansler for plaintiff. 
C. TY. Tillett a d  Osborne, Cocke & Robinson for defendants. 

CLARK, C. J. The issue is almost entirely one of fact as to  the proxi- 
mate cause of the collision in which the plaintiff's intestate was killed. 

The plaintiff contends that  the driver of the fire truck was not guilty 
of negligence; tliat running aft a speed of 25 t o  35 miles an  hour in re- 
sponse t o  a fire alarm hc had a right to  assume that  the motormen of 
all street cars and other vehicles in obedience t o  the ordinances of the 
city would give the right of way. And that  i t  was impossible for the 
driver of the truck to have stopped in time to have avoided the colli- 
sion after he saw or should have seen the street car, and that  if when 
he turned into the avenue on which the street car was running he had 
endeavored to avoid the collision by slowing up and turning to the left 
or right, t h e  truck would have skidded broadside and have done more 
damage t o  the occupants of the street car as  well as t o  those on the 
truck. 

The motorman of the street car, according to his own evidence, 
should have heard the approach of the fire truck a t  least a block, and 
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according t o  the evidence of the plaintiff's witnesses a t  least three 
blocks away. 

Assignmenth of crror 1 and 2 cannot be sustained. It was competent 
for the plaintiff to  prove by other niotormen the distance in which they 
had heard the approach of similar fire trucks while operating street 
cars under similar conditions. 

As t o  assignments of error 4, 5, and 7, the trial judge committed no 
error in modifying the defendants' prayers for instruction in 
regard t o  the negligence of the truck driver by requiring the (500) 
jury to  f i ~ d  that  negligence was thc solr proximate cause of the 
injury, before answering the issue as to negligence of the defendant 
"No." Unless the negligence of the drivcr of the truck was the sole 
proximate cause of the in.jury, the court could not charge the jury t o  
answer the first issue "No." Crampton v. Ivie, 126 N.C. 894; McMillan 
v. R.R., 172 N.C. 853. In  hhe latter case the Court said: "Where intes- 
tate wlas killed by the collision of an  automobile in which he was 
riding, independently driven by another, with a train a t  a crossing, the 
negligence of the drivcr may he considered only upon the question of 
proximate cause in the action against thc railroad." 

Whether on the facts of this case the negligence of the driver of the 
truck was the sole proximate cause of the injury, was a question essen- 
tially for the jury. According to plaintiff's tcstimony, the approach of 
the truck could have been heard by tElc driver of the strcet car several 
blocks before the point of collision was reached. Thc motorman says 
a t  least a block away, and the witnesses on both sides testify that  the 
motorman could have seen the approach of the truck when it  was 150 
feet south of the place where the collision occurred. 

Sixth assignment of error. It was proper for the judge to  modify the 
defendant's fourth prayer for instruction by requiring the jury t o  find 
the driver of the srtreelt car was not guility of any other act of ncgli- 
gmce, though not specified in the prayer, before answering the first is- 
sue L'No." 

Eighth assignment of crror. The court also properly refused to 
charge as requested in the defendants' sixth prayer, because that  re- 
quired the jury t o  answer the first issue "No," evcn though they should 
find the motorman was guilty of concurring negligence. 

Ninth assignment of error. The court also properly modified the 
defendant's seventh prayer by requiring the jury to find that  the 
alleged negligence of the truck drivcr was the sole proximate cause of 
the injury before they could answer the first issue "No." 

Tenth assignment of error. The court also properly refused the de- 
fendant's eighth request to  charge, for i t  was a question of fact as to  
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whether the motorman heard, or understood, the warning of the driver 
of the first truck that another was following. 

Eleventh and twelfth assignments of error. The defendant's ninth 
and tenth prayers were refused e~ident ly because not based upon the 
evidence, the motorman having admitted tha t  if the truck had been 
making the usual noises he could have heard i t  a block away. 

Thirteenth assignment of error. The court properly declined to give 
the twelfth instruction asked because if the motorman discovered, 

either from the warning of the driver of the first truck, or other- 
(501) wise, that  a second truck was approaching in consequence of the 

alarm of fire, the city ordinance required him to stop his car 
immediately. 

The fourteenth assignment of error. The court did not err in charg- 
ing as requested by the plaintiffs in their second prayer. If the motor- 
man ought to  have seen the approach of the second truck in time to 
have stopped, his failure to do so was in violation of a city ordinance 
and negligence as  a matter of law. If such negligence was the proxi- 
mate cause of the injury, the defendant was liable therefor. 

The case turns almost entirely upon the question whether upon the 
evidence there was violation of the city ordinance by the motorman 
which was the cause or the concurring cause of the collision. There 
can be no question of the validity of the ordinances in question. The 
plaintiff not being in control of the fire truck, the defendant was not 
entitled t o  have the issue of negligence answered in its favor unless the 
negligence of the driver of the fire truck was the sole proximate cause 
of the collision. Crampton v. Ivie, supra. 

The amount of damages, and the earnestness and ability with which 
the cause has been presented in this Court, and doubtless in the court 
below also, have caused us to consider with great care the contentions 
of the parties. But aside from the issues of fact, which were solely for 
the jury, the propositions of law are in a small compass, and we think 
are summed up in stating the above conclusions of the Court. 

No error. 

Cited': Dail v. R. R., 176 N.C. 113. 
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SAM WARE v. SOUTHERN RAILWAY COMPANY. 

(Filed 8 May, 1918.) 

Railroads - Negligence - Instructions-Evidence-Proximate Caus- 
-Questions fo r  Jury. 

Where the evidence tends to show that  the plaintiff, a n  experienced 
section hand, ordinarily left a moving handcar of the defendant railroad 
to turn a switch for i t  to pass and boarded it again a s  i t  was running, 
under orders of his foreman in charge, and that  he was injured under 
such circumstances by attempting to board the car running 7 or 8 miles 
a n  hour, driven a t  the time by gasoline, and that he was clumsy in doing 
so on this occasion, the mere fact that  he attempted to board the car thus 
running and that  he  was ordered by his foreman to turn the switch, do- 
not warrant a n  instruction to the jury to answer the issue of defendant's 
negligence in the affirmative, the question of negligence being for  the 
jury to determine under the circumstances, a s  well a s  the question of the 
proximate cause of the injurr.  

CLARK, C. J., dissenting. 

Appeal by defendant from Harding J., a t  the Sovember Term, (502' 
1917, of GuiIford. 

This is an action to  recover damages for personal injury. 
The plaintiff was a section hand in the employment of the defendant, 

and was engaged in working upon the section near High Point under 
Foreman T. W. Pierce. He had been engaged in this work for more 
than two years, and on 27 October. 1917, the foreman with four section 
hands, including the plaintiff, was taking two cars from the belt-line 
which runs around a section of the city of High Point onto the main 
line which leads from High Point to  Asheboro. The foremost of the 
two cars was propelled by a gasoline motor; attached to i t  in the rear 
was what is known as a "hand" or "push car," which is flat  platform 
resting upon two trucks and has no motive power, but is ordinarily 
propelled by the men walking upon the tracks and pushing the car in 
front of them. On this occasion, i t  was attached to and propelled by 
the gasoline car. When the cars reached a point near the junction be- 
tween the main line and the belt line, the plaintiff jumped off and went 
forward to the switch in order to  change the switch so tha t  the cars 
might leave the belt line and go upon the main line. 

The evidence of the plaintiff is tha t  the cars did not stop, and tha t  
as they were passing him the foreman directed hiin to jump on, and 
tha t  he was injured in attempting to do so; tha t  he had been jumping 
off and on about two years in changing the switch. 

According to the plaintiff's testimony, they were running about six 
or seven miles an hour. 
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According to the defendant's testimony, they were running from four 
t o  five miles an hour. 

His Honor charged the jury, among other things, as follows: "If the 
plaintiff has satisfied you by the greater weight of the evidence that 
this car was going a t  a dangerous rate of speed for him to get off and 
on the car, six or seven miles an hour, the court charges you if defen- 
dant, through its section master, ordered the plaintiff to get on this car, 
that  would be negligence on the part  of the defendant, and you should 
answer the issue 'Yes.' " 

The defendant excepted. There was a motion for judgment of non- 
suit, which was overruled, and the defendant excepted. 

The jury returned the following verdict: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged? Answer: "Yes." 
2. Did the plaintiff contribute t o  his injury by his own negligence, 

as alleged in the answer? Answer: "Yes." 
3. What damage, if any, is the plaintiff entitled to recover of the 

defendant? Answer: "$300." 

(503) Judgment was entered upon the verdict in favor of the plain- 
tiff, and the defendant appealed. 

John A. Barringer for plaintiff. 
Wi lson  & Ferguson for defendant .  

ALLEN J .  The case of M y e r s  v. R. R., 166 N.C. 234, decided by a 
unanimous Court, is a controlling authority on both questions raised 
by the appeal, sustaining the exception t o  the charge and overruling 
the exceptions to  the refusal to  nonsuit the plaintiff. 

I n  the M y e r s  case the plaintiff was injured while attempting to get 
on a freight train running six or eight miles an hour, in obedience to  
the command of his superior, and upon appeal a refusal to nonsuit 
was affirmed. 

It also appears from an examination of the original record that  his 
Honor charged the jury that if they found from the evidence that the 
plaintiff was an employee of the defendant; that he was directed by his 
superior t o  get on the moving train; that  he attempted to do so in obe- 
dience to the order given him: "that the train was running a t  a speed 
of about seven miles an hour, and that  a reasonable man could have 
seen that  i t  was dangerous for a man to get on a moving train going 
that  fast"; that  he used due care and caution in trying t o  do so, and 
was injured, and this was the proximate cause of the injury, i t  would 
be the duty of the jury to answer the first issue "Yes." 
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This charge was excepted to, and the exception was relied on in the 
brief, and the Court, wilthout discussing each exception separately, 
says: "We have examined with care the exceptions set out in the record 
t o  the reception and rejection of evidence, and also to the charge of the 
court, and we think the case was substantially tried under the well- 
settled principles of law obtaining in this State." 

It will be observed that  in the charge, which has been approved, his 
Honor did not determine the fact that i t  was dangerous for an em- 
ployee to  get on a freight train moving seven miles an hour, nor did he 
declare as  ma~tter of law thart to  direct him to  do so was negligence, nor 
did he instruct the jury to answer the first issue "Yes" without n find- 
ing that  the negligence of the defendant was the proximate cause of his 
injury. On the contrary, he left the question of danger to the jury, 
under khe rule of the reasonable or prudent man, and incorporated the 
principle of proximate cause as secondary before the issue could be 
answered in favor of the plaintiff, while in the charge now before us 
his Honor declared a speed of six or seven miles an hour t o  be danger- 
ous and eliminated the finding of proximate cause altogether, which is 
an essential fact involved in the first issue. 
"The aukhorities fully sustain the position of the plaintiff, (504) 
that  i t  is negligence tlo run a train without a headlight a t  night 
along a track frequented by the public, but a plaintiff cannot recover 
upon proof of negligence alone. He must go further and prove that  the 
negligence complained of was the cause of his injury. Crenshaw v. R. 
R., 144 N.C. 314; Pritchett v. R. R., 157 N.C. 101; Henderson v. Trac- 
tion Co., 132 N.C. 784. 

"In the first of these cases the Court said: 'The burden is always on 
the plaintiff t o  show by a preponderance of evidence that  the defendant 
committed a negligent act, and that i t  was the proximate cause of the 
injury. The two facts must coexist and be established by the clear 
weight of the evidence before a case of actionable negligence is made 
out. Brewster v. Elizabeth Ci ty ,  137 N.C. 392'; in the second: 'In all 
courts where the common law is administered it is held that  one cannot 
recover damages upon proof of negligence alone, and that  he must pro- 
ceed further and show that the negligence of which he complains was 
the real proximate cause of the injury'; and in the last: 'It is gener- 
ally held-and this we regard as the doctrine-that the element of 
proximate cause must be established, and i t  will not necessarily be 
presumed from the fact that  a city ordinance or statute has been vio- 
lated. Negligence, no matter in what it may consist, cannot result in a 
right of action unless i t  is the proximate cause of the injury complained 
of by the plaintiff.' " lMcNeill v. R. R., 167 N.C. 395. 
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That the question of proximate causc was material and in contro- 
versy is shown by the evidence of thc defendant that the plaintiff was 
injured by his own carelessness, wl-iicli caused him to stumble and fall 
on the car, and by the answer of the issue of contributory negligence in 
favor of the defendant. 

There was le~ss mason for submitting to  thc. jury ithe question of the 
danger of getting on the moving car in the Myers case than in this, be- 
cause the plaintiff in this action is an eniployee of experience who had 
for two years been jumping off and on the car when in motion without 
injury, while in the Myers case the injured employee was performing 
different services. some of lthern not connected with the oucrartion of 
trains, and he was told to get on a, heavy freight train, and in this on a 
low gasoline car. The dangcr was more apparent and the experience 
and skill of the employee less in the one caw than in the other. 

I t  is also recognized in Reeves v. R. R., 151 N.C. 318, that the rule 
which uisually prevents a recovery by one injured while getting on a 
moving train does not apply in strictness to experienced trainmen, and 
if to do so cannot be declared to be contributory negligence as matter 
of law, why should a direction to get on under the same conditions be 

arbitrarily declared to be negligence, instead of having the 
(505) question to the jury to  say whether ithe officer giving the order 

was acting as a reasonably prudent man, considering the speed 
of the t$rain, thc experience of the employee and other relevant circum- 

This seems to us to be the better and safer rule. and i t  leaves to the 
jury disputed facts instead of permitting thc judge to dccide them. 

New trial. 

CLARK. C. J. dissenting: It is settled in this and indeed in all juris- 
dictions that when reasonable men can draw only one conclusion from 
a given state of facts, whether there is negligence or not, i t  is a matter 
of law. Whitley v. R. R., 122 N.C. 987; Clark u. Traction Co. (Brown, 
J.),  138 N.C. 77; Miller v. R. R., 128 N.C. 26; Chesson v. Lumber Co., 
118 N.C. 59. It would seem that reasonable men could draw no other 
conclusion than that there is negligence when a railroad official, taking 
no risks himself, directs an employee to jump off a motor car "running 
6 t o  7 miles an hour, to  run across the track, open the switch, and get 
back on the motor running 6 to 7 miles an hour." The judge, therefore, 
committed no error in telling thc jury that if they found such state 
of facts to find the defendant guilty of negligence. The jury have found 
that thc employee was guiky of contributory negligence in jumping 
back on the car, though ordered to do so, and have apportioned the 
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negligence in accordance with our State statute, Laws 1913, ch. 6, 
which was enacited since the decisions which made contributory negli- 
gence a complehe defense. 

It was in evidence that on 27 October, 1917, the plaintiff, who had 
been working for the defendant for more than two years as a section 
hand and who during that time had, under the orders of the section 
foreman in charge, been jumping off and on this motor car while it was 
running, to  open and shut switches, on this occasion was told by his 
foreman to jump off and unlock the switch and get on again. To obey 
this order he had to jump off and run across the track, open the switch, 
and then jump back on the motor car, the motor running when he 
jumped off and when he jumped on. When the plaintiff attempted to  
jump back on the car i t  was running so fast that its momentum threw 
him off and the car ran over him. When he opened the switch he did 
not give any signal for the car to  come on, for according to the custonl 
and under the orders for two years past the car did not stop either for 
him to get off or on. He  had always gotten back on the front car and, 
according to custom, attempted to do so again. There was a rear car, 
but that  was loaded with tools and jacks and he had never had orders 
to  get on that  car. 

The plaintiff had to act in haste before the car should pass him. He  
ran, according to custom, a~ound  the rear car to get on the gaso- 
line or mottor car where he had been riding when he jumped off (506) 
and on which the other men were riding a t  the time. Pe~arce, the 
foreman, was present on the car all the time, and plaintiff had been 
acting under his orders for two years past in this very matter of jump- 
ing off and on the car while in motion, and if he had not done so the 
plaintiff certainly could not have retained his job. 

I n  Pressly v. Yarn Mills, 138 K.C. 410, the concurring opinion 
quotes as follows from Judge Henry Clay Caldwell, than whom no 
abler judge has sat upon the U. S. Circuit Bench: "Dangers which 
needlessly imperil human life and which can be remedied a t  little cost 
are not dangers necessarily incident to the operation of a railroad, but 
are dangers which it is the duty of the company to remove. The neces- 
sities of laboring men are often very great. The necessity of providing 
food for themselves and families may drive them to accept employment 
a t  the peril of their lives. But the employer does not obtain a license to  
kill his employees with impunity by proclaiming his purpose to subject 
them to unnecessary and needless perils-to perils thalt a reasonably 
prudent man, having a due regard for human life, would remove. Com- 
mon humanity demands this, Moreover, the State has an interest in 
the lives of her citizens, and will not permit an employer needlessly to  
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imperil the lives of employees. The very highest consideration of public 
policy demands an enforcenlcnit of this rule. And t,he peril is unneces- 
sary and needless where, as in this case, i t  clan be removed a t  a slight 
expense. Notice (60 einployee) of khe unnecessa~y peril in such case 
goes for nothing. As long as the ncedless peril is maintjained, the em- 
ployer is guiky of culpable negligence; and when by reason of such 
needless peril, an employee is killed, the law presumes he was exercis- 
ing due care to cscape the peril, and the employer is responsible for his 
deahh, unlcss he can prove affnnatively {that the employee was guilty 
of negligence. I n  such case the death of t he  employee testifies that  he 
was in thc faithful discharge of his duty in the exercise of due care, 
and that  his death is the r&lt of ithe needless peril t o  which he mas 
subjected." Upon this decision a vciy learned law writer, the author of 
Thompson on Corporations, says: "It is hard, very hard, t o  understand 
how human judges can balance the question of slight, very slight, ex- 
pense to the railroad company against the maiming and death of 
nm-itorious laboring men, the tears and agony of their widows, and the 
beggaring of the orphaned children." 

I n  this case, fortunately, the plaintiff was not killed, but he suffered 
pain and agony and permanent injury and those dependent upon hiin 
will suffer from his diminished capacity for earning caused by his ex- 

posure to  such dangers by the negligence of the defendant. 
(507) A case identical with this on the facts is Reeves v. R. R., 151 

N.C. 318, where Brown J., held that  "The rule that  persons can- 
not recover damages for an injury received whilc getting off and on a 
moving car does not apply to brakcmen acting in the line of their 
duty." I n  that  case i t  was held that the plaintiff as a matter of law. 
was not guilty of contributory negligence. 111 this instance the jury was 
more favorable to the defendant railroad than i t  had a right to claim 
under the decision in Reeves v. R. R., and found that while the railway 
company was guilty of negligence in requiring the plaintiff to jump off 
and on a moving car, yet the plaintiff was guilty of contributory ncg- 
ligcnce in doing so and apportioned thc damages a t  $300. Reeves v. 
R. R., has been approved. fleilig v. R. R., 152 N.C. 469; Carter v. 
R. R., 139 N.C. 500. The defendant has no cause t o  complain. 

The defendant excepts, however, because the judge charged the jury 
that  "If the plaintiff has satisfied the jury by thc greater weight of the 
evidence that  this car moving a t  6 or 7 miles an hour and the fore- 
man ordered hiin to get off the car and open the switch and get back on 
the car without stopping, the clar going a t  tlic rate of 6 or 7 nlilcs an 
hour, or if the foreman stood by and acquiesced in his doing so and 
allowed the plaintiff according to custom to jump off and get back on 
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the car while going 6 to 7 miles an hour, and made no effort to have 
the car stopped for the plaintiff to get on, tha t  that would be negli- 
gence." In  this there was no error, for when the facts are found whether 
there is negligence is a matter of law. 1 Thomas Xeg., 672. 

The plaintiff testified tha t  the car was running 6 or 7 miles an hour. 
To  order an employee to jump off and on a car running 6 to 7 miles an 
hour is evidently dangerous, and the judge properly told the jury if 
that  mere found, tqhere was negligence as a matter of law. This is sim- 
ply applying the law to  the facts found. The  plaintiff had a right to 
have this phase of the evidence submitited to the jury. Brown J., in 
Clark v. Traction Co., 138 N.C. 77. 

The conduct of the defendant was negligence per se which made the 
defendant liable notwithstanding contributory negligence as found by 
the jury, for i t  needed no proof that  making the plaintiff jump off and 
on a car moving 6 to 7 miles per hour tvas dangerous and hence negli- 
gence, as a matter of law. Under the recent statutes, both State and 
Federal, contributory negligence, which the jury finds, is not a bas t o  
recovery. 

It may be as well, in this case, to  call attention to the meaning of 
several expressions often used in actions for death or injury ca~iscd by 
negligence. 

Kegligence per se is defined to be negligence as a matter of law upon 
n giren state of facts found or admitted. 1 Thompson Kegli- 
gence. sec. 10 et seq.; 6 ibid., secs. 7393, 7396. There are many (508) 
instances, both on the par t  of plaintiffs and defendants, of neg- 
ligence per se given in that  work. See Index, Vol. 6, under head "hTeg- 
ligence per se." This always arises where there is a violation of a stat- 
ute or ordinance, or when the facts of themselves, as in this case, con- 
stitute negligence. 1 S. & R. Neg., sec. 27a; 4 Thompson Neg., 4416- 
4413. 4728, 4731; 6 ibid., 7638, 7396. In most cases, of course, i t  must 
be found by the jury tha t  such negligence was the proximate cause of 
the death or injury, tha t  is the defense of contributory negligence is 
admissible. 

I n  Troxler v. R. R., 124 N.C. 189, and Greenlee 21. R .  R., 122 N.C. 
977, and cases cited to both in the Annotated Edition, and in many 
other cases, the failure of the defendant to furnish self-couplers or 
other safety appliances was held to be negligence per se, that  is, neg- 
ligence in law, before i t  tvas made a statutory duty t o  furnish such 
appliances. 

In  the Greenlee and Troxler cases, supra, it n-as held that  the failure 
to furnish self-couplers or other safety appliances mas a continuing 
negligence, and no evidence of carelessness by the injured party while 
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making a coupling, when ordered, without them could be heard in de- 
fense. I n  this case there is no evidence of negligence in the manner of 
plaintiff in jumping back on the moving car, but if there has heen it  
was not contributory negligence, for there was continuing negli, wnce 
on the part of defendant in the order given the plaintiff. 

Then Ahere is prima facie negligence, which aaises a, pr~sumpition of 
negligence as the occumence of a collision, Marcom v. R. R., 126 N.C. 
200, and cases cited in hhe Annotated Edition, and there are many 
other inst,ances, 29 Cyc., 599. When there is a prima facie negligence 
the defendant is liable unless he rebuts the presumption by evidence of 
the negligence is shown to be the proxin~ate cause of the injury. Moore 
v. Parker, 91 N.C. 275, and Aycock v. R. R., 89 N.C. 321, and cita- 
tions in Annotated Edition. 

Res ispa loqzcitur, i. e. .  ('The thing itself speaks," is not a prcsump- 
tion of negligence, much less is i t  negligence per se, or negligence as 3 
matter of law, but i t  is merely evidence of negligence for the considera- 
tion of the jury. I S. & R. Ncg., sec. 58a. 

The conduct of the defendant in requiring the plaintiff to jump off 
and on a shifting engine moving a t  a rate of G or 7 miles an hour was 
negligence per se, that  is, i t  was negligence as a matter of law ~f the 
jury found, as it did undcr the instruction of the court, that the car way 
moving a t  that speed and that  its inomentuni caused the injury sus- 
tained by the plaintiff. 

It is true thait Pearce itcstified that  the car was moving from 1 to  3 
miles an  hour. The court did not even instruct the jury that  i t  might 

be negligence as a matter of f ad ,  to  require the plainhiff to  jump 
(509) off and on wlicn the car was running a t  that  speed. The plain- 

tiff, not the defendant, has cause to complain of this, for the 
jury might well find on that state of facts i t  was ncgligence on the part 
of the defendlants. To make the defendant liable, i t  was not necessary 
that  the car sliould have been going a t  a high of speed as 6 or 7 
miles an hour. Yet the charge of tlie count was in cffect to tliat purpose. 

The jury found the plaintiff guilty of contributory negligence in gct- 
ting back on the car, according to his orders and reduced the damages 
to  $300. If i t  was contributory negligence for the plaintiff t o  get off 
and on a moving train, as a matter of law, then of course i t  was neg- 
ligence, as a matter of law, for the defcn'dant t o  order or permit, or by 
long custom known to the defendant to  require the plaintiff (Farris v. 
R. R., 151 N.C. 483; Neilig v. R. R., 152 N.C. 469) to get off and on 
st moving car, whether the speed was 4 or 5 miles an hour as its fore- 
man testified, or a t  6 or 7 miles an hour as  the plaintiiff testified. 

I n  its essential features, the danger to the employee here is similar 
to  tliat in "kicking" cars, which this Court has always held illegal, This 
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case being under the State statute, while contributory negligence can 
be apportioned, there could be no assumption of risk. I n  no case could 
it be deemed tha t  employees working in such imminent danger volun- 
tarily assumed to do so, but only under the spur of necessity. They 
know the danger, but do not assume it. 

"Each toad beneath the harrow knows 
Full well where every toothpoint goes." 

Cited: Enloe v. Railroad, 179 X.C. 86; Moore v. Railroad, 185 N.C. 
192. 

L. 9. BRISTOL v. CAROLINA CLINCHFIELD AND OHIO RAILWAY GO.  

(Filed 8 May, 1918.) 

1. Pleadings - Indefiniteness - Motions-Courts-Discretion-Statutes. 
Where the complaint alleges that  the defendant railroad company's 

locomotive, on or about a given day, negligently set out fire to the dam- 
age of plaintiff's land, and on defendant's motion to make the complaint 
more certain and definite, Revisal, sec. 496, the court orders that, within 
a fixed time, the complaint show "as near as  practicable the hour and 
the direction of the train o r  trains"; Held, the plaintiff's objection to the 
order is addressed to the sound discretion of the trial judge, the exercise 
of which is not reviewable on appeal in the absence of its abuse. 

2. Same-Appeal a n d  Error. 
Where a party has improvidently appealed from a n  order to make his 

pleading more definite and certain. Revisal, sec. 496, and has not ad- 
dressed his objection to the sound discretion of the trial judge, based on 
his inability to comply, he may yet do so after the case has been remanded 
by the Supreme Court. 

3. Pleadings-Indefiniteness - Motions - Certainty-Bffl of Particulars 
-Statutes. 

Where the complaint sets out neither a defective cause of action, nor 
a defective statement of a cause of action, but a n  uncertain or indefinite 
statement of a cause of action, i t  can only be corrected by a motion to 
make the pleadings more definite, Revisal, sec. 496, or by application for 
a bill of particulars, Revisal, sec. 494. 

ACTION, heard upon motion in the cause, before Justice, J., a t  De- 
cember Term, 1917, of BURKE. 
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Plaintiff seeks to recover damages for injury to  his hand by burning 
his timber, which he alleged was caused by fire negligently set out from 
one of defendant's engines "on or about 28 April, 1916." The complaint 
was filed a t  October Term, 1916, and answer 17 March, 1917, and n ~ o -  
tion was made by defendant under Revisal, sec. 496, to  make the com- 
plaint more certain and defiinite at December Term, 1917. The court 
made the following order upon the motion: "In the above entitled 
cause and six others againslt the said defendant, i t  is ordered, upon mo- 
tion of the defendant, that the complaint be made more definite, so as 
to show the day, and as near as practicable the hour and the direction 
of travel of the train or trains, alleged to have set out fire, as alleged 
in the complaint. The plaintiff to have forty days in which to file these 
amendments." Plaintiff excepted and appealed. 

Spainhour & Mull and S.  J .  Ervin for plaintiff. 
S o  counsel for defendant. 

WALKER, J., after stating the case: The motion might well have been 
denied, because of defendant's long delay and gross laches in moving 
for the amendment or for a bill of particulars, but, on the other hand, 
i t  does not appear that  the plaintiff could not have amended his allega- 
tion so as to  have complied with the order. Plaintiff says, in his brief, 
that it is impossible to  make the allegation more definite. This, how- 
ever should have been addressed to the judge, who has a large discre- 
tion in such matters. If i t  had appeared to him, by affidavit or other- 
wise, that  such was the case, he doubtless would not have granted the 
motion, and no appeal would have been necessary to review his action, 
if an appeal will lie in such a case, it being purely a matter of discre- 
tion. Allen v. R.R., 120 N.C. 548; S. v. Brady, 107 N .  C .  822, 827; 
Conley v. R. R., 109 N.C. 692; Blackmore v. Winders, 144 S .C .  216; 

S.  v. R.R., 149 X.C. 508. 
(511) It was said in the case last cited that  this Court "will not re- 

view or disturb on appeal" the order of the judge unless there 
has been manifest abuse of his discretion. We find no such abuse. The 
judge has merely ordered that the amendment, in the particular re- 
spects set forth by him, be made "as near as practicable," and the 
plaintiff should alt least have made an attempt t o  comply with this 
order instead of appealing. If he found that  he could not make the 
complaint more certain or definite, after proper effort to  do so, and 
this appeared to the court t o  be the fact, i t  would, we are sure, not have 
required any further amendment, and this course may be taken when 
the case goes back to the Superior Court. 
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A motion was made in Conly v. R. R., supra, for a more definite 
statement upon a complaint similarly worded, and this Court strongly 
intimated that  i t  should have been granted. But the defendant was far 
more diligent in that  case than the defendant has been in this one. Such 
a motion should be granted by the court with great caution, when made 
on the eve of the trial, as i t  causes delay and vexation, and if the party 
who makes the motion has been very dilatory, his motion should not 
commend itself to the favorable consideration of the court, if he is 
allowed to so move a t  all after anmer  is filed. Allen v. R. R., 120 
N.C. a t  p. 550. 

But  the court may, ex mero motu, direct the pleadings to be reform- 
ed. Buie v. Brown, 104 N.C. 335; Clark's Code, p. 207, sec. 261. 

There is no reversible error in the ruling of the court, but the plain- 
tiff will be allowed an opportunity to make his allegation more definite, 
if he can, and if it reasonably appears to the court that he cannot do 
so, the cause should proceed on the present complaint. There is neither 
the statement of a defective cause of action nor a defective statement 
of a cause of action, but an  uncertain or indefinite statement of a 
cause of action, which can be corrected only by motion to make the 
pleading more definite, under Revisal, sec. 496, or by application for 
a bill of particulars, under section 494. Cause remanded with above 
directions. 

No error. 

Cited: Barbee v. Davis, 187 K.C. 82; Power Company v. Elizabeth 
City, 188 N.C. 286; Sentelle v. Board of Education, 198 N.C. 391; 
Insurance Company v. Griffin, 200 N.C. 254; Farrell v. Thomas & 
Howard Company, 204 N.C. 633. 

J. D. GRANDY v. CAROLINA PRODUCTS COXPANT. 

(Filed 8 May, 1918.) 

Judgments-Appearance-Trials--DefaultAttorney and Client-Laches 
-Motions. 

The plaintiff allowed the return term of court to pass without filing 
complaint, and also negligently delayed filing reply after the answer, 
alleging a counterclaim had been filed. The defendant's attorneys were 
nonresident of the county, but practitioners therein, and repeatedly in- 
formed their client tha t  no advantage could be taken by plaintiff, and 
they knew that  the case would not be reached, according to the usual 
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setting of the trial calendar, until a year or more thereafter. The reply 
mas filed near the end of a term, the case specially set by the judge and 
called therein, but continued to a fixed time a t  the next term with order 
to notify defendant's attorneys. The only notification was by sending a 
copy of the calendar by mail in  an unsealed envelope, showing the setting 
thereon of the case in question. A meritorious defense being shown on 
defendant's motion to set aside the judgment consequently rendered by 
default, i t  is Held,  the action of the trial court in setting aside the judg- 
ment for excusable neglect was not erroneous ; and even if the defendant's 
attorneys were in laches, i t  would not bind the defendant, who had shown 
himself free therefrom. 

CLARK, C. J., dissenting. 

APPEAL by plaintiff from order of Webb, J., made 9 October, 
(512) 1916; from MECKLENBURG. 

This is a motion to set aside a judgment on the ground of ex- 
cusable neglect. The judge found the faatis, and among others that the 
defendant has a meritorio~us defense. The motion was allowed, and the 
plaintiff excepted and appealed. 

Thomas W .  Alexander for plaintiff. 
Kenan & Wright and Stewart & McRae for defendant. 

ALLEN, J. The summons was served on the defendant on 6 October, 
1916, but the complaint was not filed until 9 January, 1917, three 
months later, although due a t  the October Term of Court. 

The answer, which denied the plaintiff's cause of action and alleged 
a counterclaim, was filed 23 January, 1917, twelve days after the com- 
plaint, and the reply on 9 February, 1917, seventeen days after the 
answer. 

The reply was filed during a term of court which began 5 February, 
1917, and the action was set for trial 12 February, 1917, three days 
after issue joined. 

It thus appears that the defendant had the opportunity to  move to 
dismiss the plaintiff's action for failure to  file complaint within the 
statutory time, and to move for judgment on his counterclaim at the 
beginning of the February term for want of a reply. 

The attendance of the defendant and ilts counsel on 12 February 
could not reasonably be expected, nor could a trial be anticipated when 
the filing of the reply was delayed until after the term of court began, 
and lthis is not urged as negligence. 

The judge who presided a t  the February term saw and appreciated 
the situation, and he directed that  the trial be postponed and 
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' the cause set for hearing on 14 March, 1917, and that  the defen- (513) 
dant be notified of his order. 

No notice was sent t o  the defendant except a copy of the calendar 
was mailed t o  counsel as second-class matter, and was overlooked, and 
the action was tried on 14 March in the absence of the defendant and 
his counsel. 

If these facts show negligence on the part of counsel, i t  consists in 
failure to  examine a court calendar sent to  him as a circular, which 
frequenhly finds its way to the waste basket wituhout being read, or 
because he did not make inquiry as to  the status of the action during 
a period of thirty-three days elapsing between the filing of the reply 
and the date of the trial, when in the regular course of the docket and 
in the absence of the order advancing it  ahead of other cases, i t  would 
not have been reached for trial until six or eight months later. The 
twelfth and thirteenth findings of fact are: 

"That defendant's counsel knew that the civil issue docket of Meck- 
L2nburg County was congested, independently of what plaintiff's coun- 
sel wrote them; that  in the ordinary course it  would take about a year 
from the time action was brought to secure a trial in its regular order. 
Defendant's counsel were of the impression that  plaintiff's counsel had 
agreed to notify them when the case would be called, but the court 
finds that there was no such definite agreement. 

"This case was placed on the calendar and tried ahead of many other 
cases on the civil issue docket in this county which were instituted 
before i t  was, and if they had been tried in their regular order this case 
would not have been called for trial until some time later than the last 
February Term, 1917." 

If, however, the negligence of counsel is established, this is not suffi- 
cient realson for denying relief to the defendant, since i t  has been held 
in numerous cases that  the negligence of counsel in the performance of 
professional duties will not be attributed to the client. Griel v. Vernon, 
65 N.C. 76; Bradford v. Coil, 77 N.C. 76; Ellington v. Wilker, 87 N.C. 
16; Gwathney v. Savage, 101 N.C. 107; Taylor v. Pope, 106 N.C. 267; 
Gaylor v. Berry, 169 N.C. 733; Shiele v. Ins. Co., 171 N.C. 431; Sea- 
well v. L. Co., 172 N.C. 325; Lumber Co. v. Cottingham, 173 N.C. 328; 
Gallins v. Ins. Co., 174 N.C. 555. 

I n  the Cottingham case, Walker, J., says: "The distinction between 
the negligence of counsel while engaged in the performance of a profes- 
sional duty and the negligence of the party is clearly marked, and the 
uniform rule with us is that  the negligence of the first will not be 
attributed to the client, if lie himself is in no fault; and this is true 
without regard to the solvency or insolvency of counsel. Schiele v. Ins. 
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Co., 171 K.C. 426." And Brown, J., in the Gallins case: "As- 
(514) suming that  Hobbs was negligent, the relation of attorney and 

client existed between Hobbs and defendant. The latter was in 
no default and will not be held responsible for the negligence of its 
counsel in failing to  perform an act exclusively within the line of his 
professional duties. The case, we think, falls clearly within the rule 
laid down in Seawell v. Lumber Co., 171 X.C. 324." 

It is true that in nearly all these cases relief was sought against 
judgment by default on failure to answer, but the same principle pre- 
vails now where there has been a verdict, since the amendment of 1893, 
incorporating "verdict" in the original statute. 

We must then inquire as to the  conduct of the defendant and see if 
i t  is in default. 

Hoke, J., says in Bank: v. Palmer, 153 N.C. 503: "That a party 
litigant 'who seeks to  be excused for laches on the ground of excusable 
neglect, must show tha t  the counsel employed is one who regularly 
practices in the court where the litigation is pending or a t  least one 
who is entitled to practice therein and was especially engaged to go 
thither and attend to the case.' Manning v. R. R., 122 N.C. 824." 

This requirement has been complied with strictly, as the judge finds: 
"That immediately after the service of summons on defendant it em- 
ployed Kenan & Wright, a reputable firm of experienced lawyers, liv- 
ing in Wilmington, ?S. C., duly licensed to practice law in the State of 
North Carolina, authorized to practice in the counts of Mecklenburg 
County, and who, while they did not regularly attend every term of 
court of Mecklenburg County, had and were then practicing in said 
court, had other cases and especially agreed to go to Charlotte and t ry  
this case, and do everything that was necessary to protect the defen- 
dant's interest." 

But  the employment of counsel does not excuse the client from prop- 
er  attention to his case (Pepper v. Clegg, 132 N.C. 312)) and "the test 
of the negligence of the client or party is whether he has acted as a 
man of ordinary prudence while engaged in transacting important 
business." Seawell v. L. Co., 172 N.C. 323. "The standard of care re- 
quired of a defendant is that  which an ordinarily prudent man bestows 
upon his important business." Gaylord v. Berry, 160 N.C. 733. 

The defendant has met this test, and has measured up to the stand- 
ard. 

The judge finds that:  "Defendant, after it first employed Kenan & 
Wright, continually consulted them about the case, asked them time 
and again if there was any chance of plaintiff securing a judgment 
without defendant being notified, advised said counsel that i t  has 
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never been sued before, and did not know what was necessary to do; 
that  said counsel assured defendant that they would attend to the case, 
and do all things necessary, and that no judgment would be 
taken against them without due notice; and defendant relied on (515) 
the assurance of said counsel, and proceeded to locate the wit- 
nesses and arrange for having their deposition taken, and acted in re- 
gard to t,his matiter as a reasonably prudent business man would in re- 
gard t o  important business." 

In Ellington v. Wicker, 87 N.C. 15, the client failed to attend a 
term of court upon the assurance of counsel that i t  was not necessary 
for him to  do so, and the Court said: "Surely his absence upon this in- 
formation was excusable and t~he judgmenh entered up a surprise within 
the meaning of the statute, and no culpable default can be implied to 
him," and in Taylor v. Pope, 106 N.C. 270, a party was relieved of a 

on the promise of his counsel "to attend to the case." 
The facts in these cases show no greater diligence than that  of the 

defendant, nor was there more reason for relying on ithe assurances 
of counsel. 

Affirmed. 

Cited: Sutherland v. iMcLean 199 N.C. 349; Moore v. Deal, 239 K.C. 
227. 

JOSEPH GADDY v. THE NORTH CAROLINA RAILROAD COMPANY. 

(Filed 8 May, 1918.) 

1. Commerce-Railroads-Statutes-Federal Decisions. 
Where i t  appears from plaintiff's evidence, in his action to recover dam- 

ages from a railroad company for a wrongful injury, that  he was engaged 
in interstate commerce a t  the time, the Federal statute excludes and su- 
percedes the State law in regard to the doctrine of assumption of risks, 
and the decisions of the Supreme Court of the Cnited States vi l l  control. 

8. Same-Master and Servant-Assumption of Risks-Employer and Em- 
ployee. 

While under the decisions of the Federal court the doctrine is recog- 
nized that  the master should furnish the servant reasonably safe tools 
and appliances and place to work, and to keep and maintain them in such 
condition, they also enforce the doctrine of assumption of ordinary risks 
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by the employee incident to his employment, including his continuing to 
work without objection when he has knowledge of a defect and an appre- 
hension of the danger which it  entails. 

3. Same-Evidence-PionsuitTrials. 
Where a n  experienced switchman of an railroad company is injured 

while acting for the company in the course of his employment, in inter- 
state commerce, and it  appears from his own evidence that  he was a t  the 
time engaged with a crew in switching cars upon several diverging tracks, 
with full knowledge of the conditions; that  after leaving a car that  had 
been "kicked" upon one of the tracks he, with knowledge of the approach 
of other cars "kicked" upon another track, was injured by his foot catch- 
ing between the guard and stock rails and run over by the cars moving 
towards him, and to which he was walking to continue his duties as  brake- 
man; that  a t  the time he saw that  the cars had no brakeman on them to 
stop them, and had seen them "kicked" upon the t rack:  Held,  under the 
Federal decisions, the employee assumed the risks, and a motion to non- 
sui t  thereunder should have been allowed in his action to recover damages 
against the railroad company. 

4. Commerce-Railroads-Through Trains-Master and  Servant-Em- 
ployer a n d  Employee. 

A railroad switchman engaged in making up  a through train passing 
into, through and beyond the State is engaged in interstate commerce. 

CLARK, C. J., dissenting. 

APPEAL by defendant from Harding, J., a t  the July-August 
(516) Term, 1917, of DAVIDSON. 

This is an action to  recover damages for personal injury. 
The plaintiff, together with five others, composed a switching crew 

on the railroad yards of the defendant's lessee a t  Spencer, N. C., and on 
the first day of Sovember, 1915, was switching cars and making up 
trains on the yard. About the hour of 12:15 o'clock p.m., the crew was 
working in the north end of the yard shifting cars and making up 
trains. From the north end of the yard they backed in on the straight 
lead track, which leads entirely through the yard and extends from 
Spencer to Salisbury. They coupled up to seven cars on the said 
straight lead and pulled these cars north on the ladder lead, which 
connects all the switch tracks in the north end of the yard. There are 
sixteen switch tracks connected with the ladder lead. The cars are 
switched by being taken out on hhe ladder lead and the switches set for 
the tracks upon which the cars are to be placed, and the cars are kicked 
in on these tracks wherever they are desired to be placed for the 
purpose of making up trains. 
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After the crew had pulled t,he cut of seven cars out on khe lead they 
kicked one car down on the double track, which car plaintiff rode about 
100 yards down the track. The engine and balance of crew then went 
out onto the ladder lead with rthe other cars for the purpose of placing 
these cars on other tracks. It was their purpose to put three cars of the 
seven attached t o  ithe engine into an orange train, which was a through 
freight train from Spencer, N. C, to the Poltomac Yards, Va. 

When plaintiff had set the brakes on the car which he rode down the 
double track, he dismounted from the car and saw the balance of the 
crew were cutting off three cars on the ladder lead for track No. 2 or 3. 
He got off the car he had stopped and walked down the main line of 
the railroad and crossed over to the track where the three cars were t o  
be placed. He  was about 60 feet from the cars-saw them coming down 
toward him: he walked toward the cars about three feet and attempted 
to  cross the track a t  the switch for the purpose of getting on the 
cars on the other side. I n  attempting t o  cross the switch his foot (517) 
was caught between the guard rail and the stock rail and fast- 
ened, and before he could get it out the front truck of the first cars 
passed over his foot, cutting off part of his foot. When plaintiff saw 
that  he could not get his foot out he laid down between the rails and 
the front truck passed over his foot. He crawled from under the car 
between the front and rear trucks. 

Plaintiff says that he saw the cars coming toward him-saw the cars 
as they were cut loose when he was on top the car on double track; that  
there were three cars in the cut, the first car being a gondola car loaded 
with scrap iron, destined for Richmond, Va.; thajt the said cars were 
rolled about 15 miles per hour; that he knew there was no one on the 
cars t o  stop them; that  i t  was his duty to stop the cars, which was done 
by applying the brakes when they had rolled to the place where he 
wanted them to go. 

Plaintiff was an experienced brakeman; had been engaged in this 
work a t  this place for eleven years; was thoroughly familiar with this 
kind of work; he belonged to the crew that was doing the switching 
and making up the trains, and he was what was called "field-man"; 
that  i t  was his duty to  get on the cars and apply the brakes a t  the 
place he wanted to stop them; that  he knew of the guard rail. 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was refused, and the defendant excepted. 

The defendant also requested the court to  instruct the jury to answer 
the issue as to assumption of risk in favor of the defendant if they be- 
lieved the evidence, which was refused, and the defendant excepted. 

The jury returned a verdict in favor of the plaintiff, and judgment 
was rendered thereon, from which the defendant appealed. 



550 IN THE SUPREME COURT. [I75 

John A. Barringer for plaintiff. 
Linn & Linn for defendant. 

ALLEN, J. Accepting the plaintiff's evidence as true, he was employed 
in interstate commerce a t  the time of his injury (see note to R. R.  v. 
Behrens, 233 C.S. 473, 33 Anno. Cases 165; Saunders v. R. R., 167 
N.C. 379; Rich v. R.  R., 166 Mo. App., 379), and the action must 
therefore be disposed of under the Federal statute, which is exclusive 
and supersedes the right of action under the State law, and which un- 
like the statute in this State, recognizes the  assumption of risk as a 
defense. Renn v. R .  R., 170 N.C. 128, affirmed 241 U.S. 290. 

The doctrine of assumption of risk, first recognized in the courts 
about 1837, when Priestly v. Fowler, 3 M. & Mr., 1, was decided in 

England and Murray v. R .  R., 1 McMullan (S.C.), 385, and 
(518) Farewell v. R. R., 4 Met. (Mass.) ,  49 in this country, is upon 

the idea tha t  the employee knows and appreciates the dangers 
of his employment and assumes the risk of these dangers as a part  of 
the contract of service, being paid for his risk in the increased wage. 
and also upon the ground of public policy, i t  being assumed tha t  the 
employee will be more careful if he knows tha t  he will not receive com- 
pensation for injuries received in the  course of his employment. 

Many of the courts, regarding the reasons upon which the doctrine is 
based as a fiction adopted t o  throw upon the employee all the hazards 
of the employment, have been reluctant to give i t  effect and have fre- 
quently taken hold upon seemingly immaterial matters to avoid its 
results. Consequently there is great diversity and confiict in judicial 
opinion a s  to the correct application of the doctrine, which we will not 
attempt to  examine, as this action must be tried under the Federal law. 
and we are only concerned with what we conceive to be the doctrine of 
the Federal courts as announced by the Supreme Court of the United 
States. Tha t  Court enforces the rule tha t  it is the duty of the employer 
to provide reasonably safe and adequate machinery and appliances for 
the use of the employer and to keep and maintain them in such condi- 
tion, and that a failure to perform this duty is negligence. Gardner v. 
R.  R., 150 V.S. 349. It also holds that  the employee assumes the ordi- 
nary risks incident to his employment, and tha t  if he continues to  
work without objection, having knowledge of a defect and an appre- 
hension of danger, and is injured, tha t  this is one of the ordinary risks 
of his employment. R .  R .  v. McDade, 135 U.S. 570. 

I n  Butler v. Fraxee, 211 U.S. 459, ilt is held that "One understand- 
ing in  the condition of machinery and dangers arising therefrom, or 
who is capable of doing so, and voluntarily, in the course of employ- 



SPRING TERM, 1918. 

ment, exposes hiinself thereto assumed the risk thereof, and if injury 
results cannot recover against the employer." 

In R.R. v. Shalstrom, 195 Fed., 729, i t  is saidf "Although the risk 
of the master's negligence and of its effect unknown to the servant is 
not one of the ordinary risks of the employn~ent which he assumes, yet 
if the negligence of the master or its effect is known and appreciated by 
the servant, or is obvious, or 'so patent as to be readily observed by 
him by the reasonable use of his senses, having in view his age, intelli- 
gence, and experience,' and he enters and continues in the employment 
without objection, he elects to assume the risk of it, and he cannot re- 
cover for the damages i t  causes." 

I n  R. R.  v. Archbald, 170 U.S. 671, White, C. J., says: "The ele- 
mentary rule is that  i t  is the duty of the employer to furnish appliances 
free from defects discoverable by the exercise of ordinary care, and 
that the employee has a right to rely upon this duty being per- 
formed; and that while in entering the employment he assumes (519) 
the ordinary risks incident to the business, lie does not assume 
the risk arising from the neglect of the employer to perform the posi- 
tive duty owing to the employee with respect to  appliances furnished. 
An exception to this general rule is well established, which holds that 
where an employee receives for use a defective appliance and with 
knowledge of the defect continues to use it without notice to the em- 
ployer, he cannot recover for an injury resulting froin the defective 
appliance thus voluntarily and negligently used." 

Running through the cases is the principle tha t  if the employee has 
knowledge of the conditions and the dangers, or if these are obvious, 
and he continues in the employment without objection, he is held to 
have assumed the risk, although he may be injured by reason of some 
neglect of the employer, and in its application i t  was held in Seley v. 
R. R., 152 U.S. 145, that a brakeman, familiar with a certain freight 
yard, whose foot was caught in an unblocked frog while making ,z 

coupling assumed the risk. 
The Court, after referring to several decided cases, says: "The evi- 

dence showed that  Seley had been in the employ of the defendant for 
several years as brakeman and as conductor of freight trains; that his 
duty brought him frequently into the yard in question to  make up his 
trains; that  he necessarily knew of the form of the frog there in use; 
and it  is not shown tha t  he ever complained to his employers of the 
character of frogs used by them. He must, therefore, be assumed t o  
have entered and continued in the employ of the defendant with full 
knowledge of the dangers asserted to arise out of the use of unblocked 
frogs. 
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GADDY 9. R. R. 

"Appel v. R.R., 111 N.Y. 550, 19 N. E., 93, was a case where the 
plaintiff's intestate was a brakeman employed in coupling cars in the 
 yard^ of the defendant a t  Buffalo, N. Y., and while so engaged his foot 
was caught in an unblocked frog, and he was run over and killed; and 
the Court of Appeals held tha t  'in acce~pting and continuing in the  em- 
ployment, the deceased assumed the hazard of all known obvious 
dangers, and tha t  he was chargeable with notice of the difficulty in 
removing the foot when caught in the frog and of the danger to be ap- 
prehended therefrom, and therefore tha t  a cause of action was not 
made out, and a refusal to  nonsuit was error.' " 

The facts in the case from New York and in the Seley case are more 
favorable to  the employee than are the facts in the case before us, as 
in those cases there was evidence of a defect in the frog in which the 
foot of the employee was caught, while here there is neither allegation 
nor evidence that the guard rail which caught the foot of the plaintiff 

was defective. 
(520) The plaintiff is a man of eleven years experience; he was fa- 

miliar with the yards where he was working; he knew of the 
existence and location of the guard rail; that  the cars had been kicked 
towards him; that they were coming a t  the rate of 15 miles an hour, 
and every condition which had any bearing upon his injury was ob- 
vious and known to him, and under the authorities cited~we must hold 
tha t  he assumed the risk of his injury. 

The Seley case, with its approval of the case from New York, is also 
authority for the position that  it is proper to enter a judgment of non- 
suit when the evidence for the plaintiff makes out clearly the defense of 
assumption of risk. 

His Honor was in error in refusing to enter the judgment of nonsuit 
upon the defendant's motion, and our decision upon this question 
makes i t  unnecessary to consider the other exceptions. 

In  Ware v. R. R., a t  this term, the plaintiff was not employed in in- 
terstate commerce, and the action was tried under the  State statute, 
which does not recognize assumption of risk as a defense. 

Reversed. 

CLARK, C. J.  dissenting: As stated in the opinion of the Court, 
"Many of the courts deem tZhe doctrine of assumption of risk a fiction 
adopted to throw upon the enlployee all the hazards of en~ployment," 
and such i t  undoubtedly and clearly is; but even that  doctrine goes no 
further t(han to hold that the employee assumes "the ordinary risks in- 
cident Ito his employment properly operated." When there is negligence 
on the part  of the employer, either in the manner of operation or in 
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the nature of the appliances furnished, whdher defective or not of 
the best kind in general use, or there is failure to furnish a reasonably 
safe place t o  work, and in similar instances, the employee does not 
assume rthe risk of such negligence on the part of the employer. To do 
so would be t o  exempt the employer from liability for negligence. There 
is one exception, and that  is where t,he implement furnished is defec- 
tive but the employer is ignorant of the defect and the employee, with 
knowledge thereof, fails t o  inform the employer. The rule as to what 
is "assumption of risk" is the same in the Federal as in the State 
courts. 

I n  this case the defendant was "kicking" the cars back without any 
man on the rear car to  give notice of their approach, or to stop them. 
This has always been held negligence on the part of the employer. 
Bradley v. R. R., 126 N.C. 735; Peoples v. R. R., 137 N.C. 98. This 
was held irrebuttable negligence, as to  those not employees, in Pz~rnell 
v. R. R., 122 N.C. 832, where the car was running backward a t  4 miles 
an hour, this Court saying that when the train is rolling backwards 
(even though it  is not "kicked") there "must be both a man and 
a light a t  night and a man and a flag by day" on the rear car (521) 
which is thus rolling backtvard. That case has been cited num- 
erous times, as will be seen in the Xnno. Ed., the most recent cases 
being LeGwin v. R. R. (Hoke, J.), 170 N.C. 361; Mumpower v. R. R., 
174 K.C. 742. 

As to  an employee, we have cases exactly "on all-fours" with the 
present case. I n  Lassiter v, R.  R., 133 N.C. 244, the conductor in 
charge of the freight train was killed in a railroad yard by a shifting 
engine moving backwards at 4 miles an hour. The Court held that this 
was negligence on the part of the company, and that whether the con- 
ductor was guilty of contributory negligence was a defense to be sub- 
mitted to  the jury. There was no intimation that the conductor as- 
sumed the risk of the company's negligence in running the car back- 
ward a t  4 miles an hour without giving notice. 

I n  Peoples v. R. R., 137 N.C. 97, it is said: "There was evidence 
that a t  the time the intestate was killed he was in the discharge of his 
duties as an employee of the defendant, with his mind absorbed in the 
attempt to  mount the shifting engine coming towards him, with his 
back t o  the approaching box cars, which were giving him no warning 
of their approach, and which were not properly manned with a lookout 
upon the leading car," and it  mas held that  the refusal to  nonsuit was 
proper, citing Lassiter v. R.  R., 133 X.C. 247; Smith v. R. R., 132 N.C. 
824. 

I n  the present case the defendant was guilty of negligence in "kick- 
ing" back the car, also in not having a lookout on the rear end of the 
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car and, furt,her, in rolling back the car a t  15 miles per hour. All these 
were acts of negligence, the risk of which, therefore, was not assumed 
by the plaintiff. 

Furthermore, there was evidence, from the foot of the plaintiff being 
caught between the guard rail and the stock rail, tha t  i t  was not prop- 
erly constructed, res ipsa loqzliitur, and this was further evidence of 
negligence. Raper v. R.  R., 126 N.C. 563. If the jury should have so 
found, then the defendant had not furnished the plaintiff a safe place 
to work. This also was a risk which the plaintiff did not assume. The 
fact tha t  he might or might not have known tha t  the switch was de- 
fective did not place upon him the risk, for i t  does not appear that,  
knowing the defect, he had failed to furnish the  information to the de- 
fendant, who, moreover, was not shown to have been ignorant of it. 

Furthermore, while i t  is true the plaintiff had been working in the 
yard for eleven years, he did not thereby assume the risks of the negli- 
gent operation of the defendant. Lloyd v. Haynes, 126 N.C. 359, which, 
quoting the English authorities as well as our own, pointed out the 
wide distinction between the "knowledge of the danger" and "volun- 
tary assun~ption of risk," saying that  "assumption of risk is a matter 

of defense, analogous to contributory negligence, to be passed 
(522) upon by the jury, who are to say whether the employee volun- 

tarily assumed the risk; it is not enough to show merely that 
he worked on, knowing the danger." That case has been cited numerous 
times since (see (Anno. Ed.) and has always been regarded as settled 
law. 

Assumption of risk being a defense, the burden was on the defendant 
to  prove it, and, therefore, also the motion to nonsuit should not have 
been allowed. 

It may be doubted if in all the cases tha t  have come to this Court 
a more pathetic instance of mental anguish can be shown than in this 
case. The plaintiff was required to dismount from the car in motion 
which he had ridden down, and then to cross over the track where these 
other cars were coming and to get upon them while in motion. He had 
to  cross the track in order to get on the car, which was coming down a t  
about 15 miles per hour. His testimony is that  "in attempting to cross 
the switch his foot was caught between the guard rail and the stock 
rail and fastened, and before he could get it out the front truck of the 
first cars passed over his foot, cutting off part of it. When plaintiff saw 
tha t  he could not get his foot out he laid down between the rails and 
the front truck passed over his foot." He further says that "he saw the 
cars coming towards him-saw the cars as they were cut loose when 
he was on top of the car on double track; tha t  there were three cars 
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in the cut, the first car being a gondola car loaded with scrap iron, 
destined for Richmond, Va.; that  the said cars were rolled about 15 
miles per hour; that  he knew there was no one on the car to  stop them; 
that  i t  was his duty t o  stop the cars, which was done by applying the 
brake when they had rolled to the place where he wanted them to go; 
. . . that  i t  was his duty to get on the cars and to apply the brakes a t  
the place he wanted to stop them." 

It would require the vivid mental vigor of Victor Hugo to depict the 
mental sufferings of the plaintiff with his foot caught in the defective 
track between the guard rail and the stock rail and fastened. Seeing 
the leading car heavily loaded with iron coming on and his helpless- 
ness, he laid down on the track, allowing the car to pass over him, cut- 
ting off his foot. For this excruciating suffering and the terrifying men- 
ta l  anguish attendant, the plaintiff was entitled to compensation. 
"Mental suffering accompanying physical injury has always been held 
a proper element of damages to be considered by the jury." Rritt U .  

R. R., 148 K.C. 39, citing Watlcins v. Mfg. Co., 131 N.C. 536. 
The court below properly denied the motion to nonsuit the plaintiff: 
1. Assumption of risk is a defense and therefore is not ground for a 

nonsuit 
2. In  Kenney v. R.R., 165 K.C. 103, Allen J., said, "The word 

'kicking' seems to be used in railroad parlance as synonymous 
with making a flying switch," and cites from 3 Elliott on Rail- (523) 
roads (2  Ed.) ,  sec. 12659, that "The practice of making running 
or flying switches is inherently dangerous, and is so considered by the 
courts in numerous decisions. The courts have not hesitated to  hold 
railroad companies liable for injuries to  trespassers on the track, thus 
inflicted, on the ground of negligence," and held that where an em- 
ployee was thus killed it was sufficient in an action for negligence to  
submit the case to the jury. It was negligence to "kick" the cars back 
and especially a t  the rate of such moving car and to send him across 
the track for that  purpose in front of the car that  he might get up on 
the other side. 

3. It was evidence of negligence to go to the jury that in a crowded 
yard where men constantly had to cross the track in front of moving 
cars the space between the guard rail and the block rail was not filled 
up so as to avoid the plaintiff's foot being caught and cut off. Roper v. 
R.  R., 126 W.C. 563. 

2. The defendant was not absolved from responsibility for its negli- 
gence in these several respects by the fact that employees oppressed by 
the strong necessity of earning a subsistence for themselves and 
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families remain in the service of the corporation notwithstanding the 
knowledge that such negligence was daily used by the defendant. It is 
true it  was convenient to  the company to save the expense of safer 
methods just as i t  would be economy not to use automatic car couplers 
or headlights or other necessary appliances-provided i t  was not re- 
quired to  pay for injuries and death occurring to  the employees by such 
misconduct. 

It is because corporations are intangible and therefore not liable to 
imprisonment or physical punishment that the courts resort to compen- 
sation to  employees as a measure of justice to them and of punishment 
as well as t o  the corporations when injuries and death occur by such 
disregard of the safety of employees as was shown by the defendant in 
this case. 

As the Court says in its opinion, "Assumption of risk is a fiction." 
It is created by the courts, and not by legislation, to throw upon the 
employee, as far as possible, liability for death or injustice sustained in 
the course of his employment. But such doctrine has never yet been 
extended to the point, in this State a t  least, that long continuance in 
such negligence and of so dangerous a nature should be deemed an ex- 
emption of the company from all liability. That  would simply make 
continuance in wrongdoing a ground of exemption-the greater the 
wrong, the surer the safety from liability. 

While "assumption of risk" is still held by the Federal courts to be a 
defense, which is not to be "apportioned" as in cases of contri- 

(524) butory negligence, i t  has not been extended by any case to  re- 
quire an employee to mount a car rolling 15 miles an hour, nor 

does i t  throw on him liability for a defective switch in the railroad 
yard. 

Beyond contro~ersy, the injury to the plaintiff was caused by the 
defendant not giving him time to go back and get upon the cars before 
they were shunted onto the sidetrack, or another member of the crew 
placed upon the rear end of the cars to  stop them a t  any time, and in 
that  the plaintiff was required to cross the track in front of cars rolling 
15 miles an hour and mount the box car so that  he might apply the 
brake t o  stop the cars on the switch track a t  a proper place. The de- 
fendant thus saved the expense of another necessary hand, but caused 
the loss of plaintiff's foot and might well have caused the loss of his 
life. The plaintiff was not injured in doing the acrt which caused his 
injury. He  did not shunt the cars nor did he have anything whatever 
t o  do with kicking or shunting the cars and never had, according t o  the 
evidence. It is sardonic irony for the defendant to claim that  the plain- 
tiff was in any wise responsible for these matters over which he had no 
control. 
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There were decisions of the United States Supreme Court years ago 
which extended the doctrine of assumption of risk to cover some in- 
stances of pure negligence on the part of corporations. But the deci- 
sions of the courts grow wider and wider and more just with the pas- 
sage of the years. I n  Lochner v. New York, 198 U.S. 45, that  Court (re- 
versing the Court of Appeals of that State) held invalid an act of the 
State of New York which prohibited the employment of bakers for 
more than ten hours in a temperature of 120 degrees. Last year it held 
valid the "Adamson Act," which prohibited the employment of railroad 
employees more than eight hours. Thus the thoughts of judges, as of 
other men, are "broadened with the process of the suns." A statute ex- 
presses the public will as i t  grows from time to time, and when the 
courts create law they must do the same. 

By judicial decree it  was long held that  if any one among many 
thousands of railroad employees was injured in its service he could not 
recover if the injury was caused in any degree by the negligence of a 
fellow s e r v a n t u p o n  the "fiction" that he knew the character of his 
fellow servants and by remaining in service assumed the risk of any 
one of them being negligent or careless! That  was changed by statute, 
and then for years the party injured could not recover if he himself, 
in any degree, was guilty of negligence contributory t o  the injury. Now, 
by both State and Federal statutes, contributory negligence does not 
defeat an action against a railroad corporation, but the damages must 
be apportioned. 

The courts have also, withouit statutory authority, created the doc- 
trine of assumed risk. This should not be stretched to supply the 
place formerly occupied by the fellow servant doctrine or the (525) 
doctrine of contributory negligence. 

Till 1871 it  was an indictable offense in England for two or more em- 
ployees to  ask for an increase of wages or to organize a laborer's union, 
and a strike was severely punishable. Today these unions everywhere 
are legal and the hours of labor are restricted by law, and in many 
States damages for injuries or death are awarded without the delay and 
cost of legal proceedings, while childhood is protected by an  age limit. 

We are moving out into more spacious times and into a larger field of 
vision. No court in the twentieth century should hold a railroad com- 
pany free from liability when to reduce expenses for the increase of 
dividends t o  capital an employee is sent, as in this instance, on a 
dangerous errand across the track with a defective switch in which he 
is caught in front of cars rolling 13 miles an hour which he was ordered 
to  mount and thus do the work of another man who should have been 
on the rear car already. The sense of justice of this age forbids such 



558 IN T H E  SUPREME COURT. [I75 

treatment. The lives and limbs of the employees who operate these 
great works of public necessity should not be exposed to such risks 
merely to  increase dividends upon great aggregations of capital, nor 
should their wives and children be thus thrown upon the charities of 
the world because the necessities of the husband and father from him 
to accept en~ployment. Justice to the laborer is to  the interests of the 
employer and the public. 

The British soldiers and sailors who fought at Blenheim, a t  Landen, 
a t  Talavera, a t  the storming of Badajos, a ~ t  the Battle of the Nile, at 
Trafalgar, were rewarded with no pension (unless officers), but with n 
license to beg, and by a statute which made i t  a hanging offense for 
them to ask alms of a grateful country without such license. Today, not 
only in this country, but in England, disabled soldiers are pensioned. 
It is not just to apply to the soldiers of industry, upon whom the exist- 
ence of civilization depends, and who are crippled in the discharge of 
their duty by unnecessary dangers imposed upon them, rule of law 
created by the courts, and not by any statute, at  a time when labor 
had no rights which capital was bound to respect. 

The judge below should be affirmed. A jury should find the facts. 

Cited: Moore v. R .  R., 185 N.C. 192; Cobia v. R.  R., 188 N.C. 491; 
R. R. v. Armfield, 189 N.C. 583; Batton v. R. R., 212 N.C. 268; Erick- 
son v. Baseball Club, 233 N.C. 630. 

JAMES A. BELL, TRUSTEE V. E. L. KEESLER. 

(Filed 8 May, 1918.) 

1. Estates-Limitations-Contingencies-Statutes. 
Our statute with regard to contingent limitations by will or deed de- 

pending "ul3on the dying of any person without heirs or issue," etc., was 
enacted for the primary purpose of making such limitations good by fixing 
a definite time when the death of the first taker shall become absolute, and 
also to establish a rule of interpretation by which the estate of the first 
taker shall be affected with the contingency till the time of his death, un- 
lesls a contrary intent al3pears upon the face of the instrumerut. Revisal. 
sec. 1581. 

2. Same-Intent-Vesting of Estates-First Taker-Direct Descendant. 
In  ascertaining whether the intent of a donor or testator is to fix an 

earlier period for the estate to become absolute than a t  the death of the 
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first taker without heirs or issue, Revisal, see. 1581, the instrnment should 
be construed in reference to the principles that  the law favors the early 
resting of estates; that the first taker is ordinarily to be regarded as the 
primary object of the testator's bounty, especially when he is his child or 
lineal descendant. 

3. Same-Wills-Wife-Children-Nephews. 
-4 devise of lands to testator's wife for life, "at her death to such child 

or children as may survive her," etc., "upon their coming of age or mar- 
riage, share and share alike," etc., and a following item, with limitation 
over to a nephew upon contingency that no child "live to become of age 
or marry or die without heirs": Held, upon the death of the wife and one 
child surriving having become of age, such child took a fee simple abso- 
lute estate, the contingency thereof being the estate of the first taker be- 
comes absolute upon his becoming of age or marrying, or dying without 
heirs or the issue of children or  offspring, and in either or any one of 
these events. 

4. Estates-Limitations-Contingency-Children-or and Phrases- 
"Or." 

When a gift orer, in case of death without issue, is accompanied by a 
gift over in case of death before arriving a t  a certain age, the dying with- 
out issue will generally be restricted to a dying without issue before 
arrival a t  the age specified, to aid which the word "or" may be construed 
a s  "and." 

CIVIL ACTION, heard on demurrer before Long, J., a t  Spring Term, 
1918, of MECKLENBURG. 

The action was to collect the purchase price of a tract of land bought 
by defendant a t  trustee's sale and payment of purchase money being 
refused by reason of the fact that  plaintiff could not make a valid title 
and on further facts set forth in the answer. Plaintiff having demurred, 
there was judgment sustaining demurrer, and defendant excepted and 
appealed. 

Phaw & Bell for plaintiff. 
H. L. Taylor for defendant. 

HOKE, J. Plaintiff Bell, holding the land under a deed of trust to 
secure $1,770, conveying to him the title of Marie Anna Glover. 
sold said land pursuant to  the terms of the deed, when defen- (527) 
dant  became the last and highest bidder a t  the price of $4,875. 
Said plaintiff having prepared and tendered a deed, payment of 
purchase money was refused on the ground that pIaintiff couId not 
make a good title to the land according to the terms of the contract. 

On present action, instituted to recover purchase money, defendant, 
admitting that  plaintiff had sold pursuant to the terms of the deed, and 
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that the title offered was that  of Marie Anna Glover, grantor in the 
deed of trust, contended that said title  as defective in that  the grant- 
or only had a defeasible fee in said land and on facts stated in the fur- 
ther defense as follows: That the land was formerly owned by F. H. 
Glover, who died some time in 1888, leaving him surviving his widow, 
Laura Amanda Glover, and their own child, Marie Anna Glover, grant- 
or in plaintiff's deed; that  said F. H. Glover, by his last will and testa- 
ment, in the fifth and sixth items of the same, made disposition of the 
property as follows : 

"Fifth. After the payment of my just debts aforesaid, I give and be- 
queath half of all my estate, real and personal, t o  my beloved wife, 
Laura Amanda Glover, for and during the term of her natural life; a t  
her death of what may remain to such child or children as may survive 
me by her, to them and their heirs forever. I give, devise and bequeath 
the other half of all my estate, real and personal, t o  any child or chil- 
dren that  may survive me by my beloved wife, Laura Amanda Glover, 
upon their becoming of age or marriage, share and share alike, to them 
and their heirs forever. 

"Sixth. I n  event of my dying and no child or children by my beloved 
wife Laura Amanda Glover, live to become of age or marriage, or die 
without heirs, I then give, devise and bequeath all my estate, real and 
personal aforesaid, to my beloved wife, Laura Amanda Glover, during 
her natural life, and a t  her death what may remain to  Francis Glover, 
son of my brother, Joseph E. Glover, of Colleton County, State of 
South Carolina, to him and his heirs forever." 

Thalt Laura Amanda Glover, the widow, died in the lartter part of 
1904, and in 1905 said Marie Anna Glover, now about 50 years of age 
and unmarried, executed the deed of trust under which the sale was 
had and defendant bought. 

On these, the controlling facts relevant to the que~stion presented, we 
concur in his Honor's view that  the title offered is a good one and no 
valid defense to plaintiff's action has been alleged. 

Our statute, Revisal, sec. 1581, provides that  "every contingent limi- 
tation by deed or will made to depend upon the dying of any person 
without heirs or issue, etc., shall be held and interpreted a limitation 

to  take effect when such person shall die not having such heir 
(528) or issue or descendant or other relative, etc., living a t  the )time 

of his death or born to  him within ten lunar months thereafter 
unless the intention of such limitations be ohherwise and expressly de- 
clared in the face of the deed or will creating it." This statwte was en- 
acted for the primary purpose of making such limitations good by fix- 
ing a definidte time when the estate of the fir& taker shall become abso- 
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lute, and i t  is held to establish a rule od interpretation by which the 
estate of the first taker shall be affected with the contingency till the 
time of his death unless a contrary intent appears on the face of the 
instrument. Kirhman v. Smith, 174 N.C. 603; Harrell v. Hogan, 147 
N.C. 111; Sain v. Baker, 128 N.C. 256, etc. 

I n  ascertaining whether there is an intent in the face of the will or 
deed t o  fix an earlier period when the estate shall become absolute, we 
have held in numerous cases that the instruments should be construed 
in reference t o  the recognized principles that  the law favors the early 
vesting of estates and that  the first taker is ordinarily t o  be regarded 
as the primary object of the testator's bounty, and more especially so 
when such taker is a child or lineal descendant. Bank v. Murray, 175 
N.C. 62, 94 S. E., 665; Dunn v. Hines, 164 N.C. 113. 

Considering the question presented in view of these positions, we are 
of opinion that  the will, on its face and under the admitted facts, 
clearly confers on Marie Anna Glover, the testator's only child and 
heir a t  law, an unqualified estate in fee simple and that, under its pro- 
visions and on the death of her mother she was to have all the property 
in absolute ownership, either on her becoming of age or on her marriage 
or on her death leaving heirs in the sense of children or offspring. Har- 
re11 v. Hogan, 147 N.C. 111; Fairley v. Priest, 56 N.C. 383. 

In  Item 5, standing alone, the effect of the will is to confer on this 
child all of the property in absolute ownership, subject t o  a life estate 
in the wife as to  one-half. I n  Item 6 he annexes a qualification by 
which the estate is limited over, but carrying his property, as i t  does, 
t o  collateral relations, i t  is not to be operative if his own child, the 
primary object of his bounty, becomes 21 or marries or, as stated dies 
leaving children. The principle applicable is stated in 40 Cyc., p. 
1506, as follows: "When a gift over, in case of death without issue, is 
accompanied by a gift over in case of death before arriving a t  a certain 
age, the dying without issue will generally be restricted to  a dying 
without issue before arrival a t  the age specified, to aid which the word 
(or' may be construed as 'and.' " And this statement of the principle 
has been approved in many well considered cases and elsewhere. Ham 
v. Ham, 168 N.C. 486; Parker v. Parker, 46 Mass., 134-137. 
I n  this last citation the position apposite is stated as follows: 
"The manifest object of the testator was, we think, that  if (529) 
the son who was the fir& objelct of his bounty should die with- 
out leaving children t o  take after him, and whilst he was under age, so 
that  he could not make any disposition of the property on account of 
the incapacity of nonage, then the testator intended to make disposi- 
tion of i t  himself. But if the son should leave no children, but still if 
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he should arrive a t  an age a t  which the law would allow him t o  dispose 
of real estate by his own act by deed or will, then it was intended tha t  
the gift to him should be absolute, and the devise over would fail." 

I n  the case before us, the charge suggested or authorized by these 
cases does not seem to be required, for the two items of the will, to our 
minds, clearly mean "that this property is to go to our child, Marie 
Anna Glover, to  be hers in absolute ownership if she becomes 21 years 
of age or if she marries or dies leaving heirs living a t  her death in the  
sense of children offspring." I n  the case of Dawson v. Emmett, 151 
N.C. 543, cited and relied upon by defendant, there was no interven- 
ing period referred to  and no provision of the will tending to show tha t  
the  estate was to become absolute a t  any time before the death of the 
first taker. 

We find no error in the record and the judgment sustaining the plain- 
tiff's demurrer will be 

Affirmed. 

Cited: Goode v. Hearne, 180 X.C. 478; Williams v. Hicks, 182 N.C. 
113; Vinson v. Gardner, 185 N.C. 195; Christopher v. Wilson, 188 N.C. 
760; Westfeldt v. Rez~nolds, 191 N.C. 806; Walker v. Trollinger, 192 
N.C. 748; Elmore v. Austin, 232 N.C. 22. 

BERRY MEDLIK v. IDA MEDLIR'. 

(Filed S May, 1918.) 

A denial of alimony in an independent action brought by the wife under 
section 1667 of the Revisal, on the ground that her husband maliciously 
turned her out of doors, will conclude her upon her cross-bill setting up 
the same matter in an action thereafter brought by her husband against 
her for divorce a ainculo. 

2. Same. 
The ground for divorce a mema given the wife (Revisal, see. 1562, sub- 

set. 2 )  because of being maliciously turned out of doors by her husband is 
but a n  instance of wrongful abandonment provided by subsection 1 there- 
of, and the basic facts of these two suits being the same, an authoritative 
decision on the right of alimony will conclude the parties as  to  such right 
and a s  to the relevant facts existent a t  the time and involved in the in- 
quiry. 
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3. Divorce - Statutes - Common Law - Expense Money - Allowance to 
Wife-Costs-Courts-Remedies. 

Our statute allowing, in given instances, alimony to the wife is remedial 
in i ts  nature, affirmative in its terms, and cumulative in its effect, and 
does not conflict with or abrogate the common law existent on the subject 
or withdraw from the court any powers already possessed by them in ad- 
ministering its principles ; and hence the court in its sound discretion may 
allow a reasonable amount to the wife to enable her to properly present 
her defense to an action brought against her by her husband for dirorce 
a vinculo, though she may be concluded by judgment against her in her 
former and independent action for divorce a mensa under the provisions 
of the statute, Revisal, see. 1567. The history of this principle discussed 
by HOKE, J. Wilson 2;. Wilson, 19 N.C. 377; Reeves v. R e e ~ e s ,  82 N.C. 
348, cited and overruled on this point. 

ACTION, heard on motion by feme defendant for an  allow- 
ance of alimony and of $150 expense money, before Hading ,  J., (530) 
a t  Spring Term, 1918, of UNIOK. 

The principal action is for divorce a vinculo brought by the husband 
against the wife on account of her alleged adultery. 

Defendant answers, and under oath, denied the alleged adultery and 
also filed a cross-bill for divorce from bed and board on the alleged 
ground that  plaintiff had maliciously turned her out of doors. 

It appeared further that  some time prior to the institution of the 
present suit the feme defendant had instituted on independent suit for 
alimony for her support under section 1567 of Revisal, alleging a 
wrongful abandonment by her husband. On issue joined in that suit 
there was verdict for the husband on t,he question of wrongful abon- 
donment and judgmenlt denying alimony ae prayed for. 

On the present hearing his Honor was of opinion, and so ruled, that  
no alimony for support could be allowed by reason of the verdict and 
judgment in the former suit involving the same state of facts as those 
relied upon in defeqdant's cross-bill, but on affidavits duly filed, the 
court found as pertinent facts "That defendant has denied, under oath, 
the adultery charged against her in the complaint; that  such (her de- 
nial) is made in good faith; that  defendant is unable financially to em- 
ploy counsel or to  bring to the court the witnesses necessary for her 
proper defense; that  plaintiif, her husband, is solvent and amply able 
to  pay the sum of $150, and that  said sum is a reasonable allowance for 
the purpose," and thereupon adjudged that  plaintiff pay to  the defend- 
ant the said sum of $150 expense money to enable her to defend the 
suit, from which judgment plaintiff, having duly expected, appealed. 
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Maness, Armfield & Vann for plaintiff. 
Stack & Parker for defendant. 

(531) HOKE, J., after stating the case: Under recognized principles, 
we must approve his Honor's ruling that no alimony can be 

allowed the defendant as an incident to her cross-bill, on application 
for divorce from bed and board, because of her being maliciously 
turned out of doors, and for the reason given by him that  in a separate 
and independent action for alimony under section 1567 of Revisal, the 
facts involved in the present bill have been determined against the 
defendant and judgment entered denying her alimony for support. 

It is understood with us that a suit for divorce because of being mali- 
ciously turned out of doors, under subsection 2, section 1562, of Re- 
visal, is but an instance of a wrongful abandonment provided for in 
subsection 1 of the statute, and the basic facts of these two suits being 
the same, the accepted principle is that  an authoritative decision on 
the right of alimony will conclude the parties as t o  such right and as to 
the essential relevant facts existent a t  the time and involved in the in- 
quiry. First Ruling Case Law, tiltle, Alimony, sec. 87, p. 940, and cases 
cited. 

We concur also in his Honor's decision atvarding t o  defendant $150 
expense money as an incident to the husband's suit against her for 
divorce on account of her alleged adultery, the defendant having form- 
ally denied the same under oath, and, on the facts found by his Honor, 
"That defendant's denial and her desire t o  defend the suit are in good 
faihh; that, she is unable by reason of her poverty to prepare and pre- 
sent her defense; that  her husband is able to furnish the same, and that  
the sum awarded is reasonable for the purpose." 

On these facts and under the rulings and precedents of the ecclesi- 
astical courts in England having jurisdiction in matters of divorce and 
questions appertaining thereto, an award of a reasonable amount to 
enable the wife to  properly present her defense was allowable in the 
sound discretion of the court, ;there usually as a part of rthe costs 
and very much on the principle that alimony for support was given. 
D'Aguilar v. D'Aguilar, 3 Eng. Ecclesia~srtical Reports, pp. 329-338. 

And these rulings and precedents, as a constituent par t  of the com- 
mon law, were transported to  the English-speaking colonies of this 
country and allowed to prevail here afterwards as the basis of our State 
jurisprudence to the extent that  its principles were '(not inconsistent 
with the genius of a free people," except when abrogated or modified by 
constitutional or express statutory provision. And so considered, and 
as approved and applied by authoritative <decisions here and elsewhere, 



N.C.] SPRING TERM, 1918. 565 

they are in full support of his Honor's ruling. Webber v. Webber, 79 
N.C. 572; Crump v. Morgan, 38 N.C. 91; Mathoen v. Methoen, 15 
Ga., 97 (reported in 60 Am. Dec., 664) ; Van Gorder v. Van Gorder, 
54 Cal., 57 (reported also in 44 L.R.A. (N.S.), 998) ; 1 Ruling 
Case Law, p. 910, title, Alimony, sec. 57; Bishop on Marriage (532) 
and Divcrrce, sec. 976; 1 Enc. P1 N Pr., 541; 14 Cyc., 767. 

I n  the citation to 1 Enc. P1. & Pr., supra, i t  is said: "That suit 
money and counsel fees are awarded on the same principles as those 
which govern the granting of alimony pendente lite, and so i t  has been 
universally held by the English courts as well as by most of those in 
this country that  this allowance t o  the wife is a common-law right and 
grantable without statutory aid." 

And that  from Bishop, supra: "Natural justice a ~ d  the policy of the 
law alike demand that in any litigation between the husband and the 
wife they shall have equal facilities for presenting their case before the 
tribunal. This requires that they shall have equal command of funds, 
so that  if she is without means, the law having tested the acquisitions 
of the two in him, he shall be compelled to furnish them to her to  an 
extent rendering her his equal in the suit. This doctrine is a part of 
the same whence proceeds temporary alimony. And so the English 
courts have from the earliest times to the present held without the aid 
of an act of Parliament., and nearly all of our own have accepted the 
doctrine as of common law." 

True, i t  was a t  one time held in this State (Wilson v. Wilson, 19  
N. C., 588) that the precedents of the ecclesiastical courts did not ob- 
tain here as to the right to award alimony in divorce proceedings cog- 
nizable before them, and that  such alimony could only be allowed by 
express legislative sanction, but this as a general proposition was ruled 
to the contrary in Morgan v. Crzirnp, 38 N.C. supra, and, as t o  the right 
to  alimony pendente lite, was directly disapproved in the later case of 
Webber v. Webber, heretofore cited. 

We are not inadvertent to the case of Reeves v. Reeves, 82 N.C. 348, 
in which it was held that  the matter of awarding alimony pendente lite 
and expense money is entirely controlled by statute, and that  the power 
is only conferred by the law where the suit is by the wife and does not 
extend to a case like the present, wherein the allowance must be made, 
if a t  all, as an incident of the husband's suit against her. But, with 
full recognition of the ability and learning of the Court when that  rul- 
ing was made and of the eminent judge who wrote the opinion, we are 
unable t o  concur in their view and are conlstrained to hold thalt the case 
of Reeves v. Reeves, in the respect suggested, was not well decided. 

I n  Webber v. Webber, supra, very clear intimation is given that  the 
statute itself, by correct interpretation, should be extended to cover all 
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cases where the wife was a party to a divorce proceedings, whether as 
plaintiff or defendant; but  apart  from this the statute, being remedial 
in its nature and affirmative in terms, gives no indication that  it was 

intended t o  abrogate the common law existent on the subject or 
(533) to withdraw from the court any powers already possessed by 

them in administering its principles. In such case, if there were 
repugnancy between the two, the repeal would only operate to the ex- 
tent of the interference, but there is no repugnancy beltween them and 
nothing to show that the remedies provided by one are noit cumulative 
or declaratory of those afforded by the  other. Waddill v .  Masten. 172 
N.C. 582-586, citing Humphrey v .  Wade,  70 N.C. 280; Oliveira v 
Univemity, 62 N.C. 69; McKay v .  Woodle, 28 N.C. 352; Davies v. 
Fairbairn, 44 U.S. 636; Rosin v .  Lidgerwood, 86 X.Y. Supp., 49; En-  
dlich on Statutes, secs. 204 and 205; 36 Cyc., 1145 and 1175. 

While divorce a vinculo was not originally awarded by the ecclesias- 
tical courts for causes t~anspiring subsequent rto a valid marriage, the 
reason upon m-hich the power was made to rest and the principle of 
public policy involved in its exercise are present whenever jurisdiction 
to  grant a divorce is conferred. Even in Wilson v .  Wilson, supra, in 
which the principles of the common law permitting an award of ali- 
mony pendente lite was denied, the grealt and humane judge who de- 
livered the opinion, conscious that the decision might a t  times operate 
with harshness against an innocent and helpless defendant, felt con- 
strained to  exprelss himself further on the subjeclt as follows: "We are 
not called on to  say whether there may be cases in which the husband 
is an applicanh for a divorce and is endeavoring to  stignatize his wife 
with foul imputation where the court may withhold its aid from him 
unless he will furnish the means of a fair investigation." 

I n  our opinion, both right, reason and approved precedent are in sup- 
port of his Honor's ruling, and on the facts as found by him the judg- 
ment is 

Affirmed. 

Cited: Allen v .  Allen, 180 N.C. 467; Hennis v. Hennis, 180 N.C. 607; 
Garris v .  Garris, 188 N.C. 324; McMarnus v. McMamus, 191 N.C. 742; 
Green v. Green, 210 N.C. 150; Holloway v .  Holloway, 214 N.C. 664; 
Briggs v .  Briggs, 215 N.C. 79; Oliver v .  Oliver, 219 N.C. 303; Byers v. 
Byers, 223 N.C. 91; Blanchard v. Blanchard, 226 N.C. 154; Welch v. 
Welch, 226 N.C. 543; Cameron v .  Cameron, 231 N.C. 130; Cameron v. 
Cameron, 232 N.C. 689; Johnson v. Johnson, 237 N.C. 385; Pruett v. 
Pruett, 247 N.C. 23; Branon v. Branon, 247 N.C. 79, 80. 
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L. P. HORTON v. L. E. WILSON. 

(Filed 15 Nay, 1918.) 

1. Bills and  Kotes - Negotiable Instruments -Endorser - Kotice - Dis- 
honor. 

The liability of an endorser on a promissory note is  conditional, enti- 
tliug him to notice of dishonor; and payment may not be enforced against 
him unless such notice has properly been given. 

2. Same-Anticipated Dishonor. 
Notice given to an endorser on promissory note prior to maturity, in 

nntidpation of dishonor by the maker, is not sufficient to hold him to 
liability thereon ; such notice to be valid must be properly given after the 
note is dishonored. 

APPEAL from justice of the peace, tried before Ferguson, J., (534) 
a t  Fall Term, 1917, of Yancey. 

From the judgment rendered, defendant appealed. 

No counsel for plaintiff. 
J. Bis Ray for defendant. 

BROWN, J. Plaintiff sues to recover of defendant as endorser on a 
note payable t o  defendant and endorsed to plaintiff. The note was 
secured by a mortgage on a mare and mule. The defense is lack of 
notice of dishonor. The motion to nonsuit should have been sustained. 

The defendant being an endorser, comes within the cases of Perry v. 
Taylor, 148 N.C. 362; Sykes v. Everett, 167 N.C. 600; Houser v. Fays- 
soux, 168 N.C. 1. 

A surety is a maker of a note and is primarily liable for the debt, 
and is not entitled to notice of dishonor, while an  endorser is liable 
conditionally, and does not undertake to pay absolutely, but only after 
notice of dishonor, and is entitled to such notice. 

There is no evidence of notice of dishonor through the mail or other- 
wise. Notice t o  defendant by plaintiff, given the day before the note 
became due, that  the note would fall due the next day, and plaintiff 
had been informed that  the maker of the note could not pay it, and 
that  he intended to hold defendant liable for balance due on i t  after 
selling mortgage property, is insufficient notice of nonpayment. 

Nohice of dishonor must be given after the note is dishonored by 
non payment when due, and not before it  is due. A note cannot be said 
to  be dishonored by the maker until after i t  matures. Notice given to 
an endorser before maturity and before default of the maker in antici- 
paition of a default is a nullity. Daniel on Neg. Inst., 6th Ed., by Cal- 
vert., sec. 1035. 
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In this case plaintiff testified: "I did not present the note to Mr. 
Wilson, or tell him that Honeycutt had failed to pay it, but I did tell 
his son the day before the note was due." 

This is not notice of dishonor. The motion to nonsuit is allowed. 
Reversed. 

Cited: Wrenn  v. Cotton Mills, 198 N.C. 91; Bank v. Whitehurst, 
203 N.C. 309; Hyde  v. Tatham,  204 N.C. 161; Bond Company v. Kri- 
der, 218 N.C. 363. 

S. M. PUETTE v. W. P. AND A. M. MULL. 

(Filed 15 May, 1918.) 

Judgments-Default-Terms of Court-Orders-Clerk of Court. 
A judgment by default for the want of a n  answer must be rendered in 

term; and where, in  a n  action to recover land, the court enters a n  order 
that the clerk enter judgment for plaintiff, if the defendant does not an- 
swer and file justified defense bond within ten days after adjournment for 
the term, the judgment so entered after the term by the clerk is a nullity 
and unenforcible by wri t  of possession, though the judgment was duly 
signed in term and attached to the order. 

ACTION pending in TRANSYLVANIA upon motion to enjoin the enforce- 
ment of a writ of possession before Carter, J., a t  April Term, 1918. 

The court held that the issuance of the writ was erroneous as there 
was no valid judgment to support i t  and set the writ aside and granted 
defendant leave to file defense bond and answer. 

Plaintiff excepted and appealed. 

B. L. English for p1ainti.f. 
No counsel for defendant. 

BROWN, J .  This action was brought to recover possession of a tract 
of land. The summons was duly served and returned a t  July Term, 
1917, a t  which time the complaint was filed, duly verified. 

The plaintiff did not move for judgment a t  the return term and the 
cause was continued until the following term, November, 1917. At 
that time the plaintiff moved the court for judgment by default final 
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for failure of the defendant to file answer or defense bond. At that  term 
Ferguson, J. ,  entered the following order: 

"It is ordered by the court that  the ldefendants be and they are here- 
by allowed ten days from this darte t o  file answer and justified defense 
bond, and in default the plaintiff is allowed judgment final by default. 
and the judgment hereto attached shall be and constitute such judg- 
ment by default final." 

This order is dated 7 December, 1917, and attached to it  as a judg- 
men+ in t3he ordinary form by default final for failure t o  file an answey 
or defense bond, whereby the plaintiff is adjudged to be the owner of 
the land described in the complaint, and directing the issuing of a writ 
of possession. No answer or defense bond having been filed within the 
ten days from the adjournment of the court this judgment was duly 
docketed by the clerk on 24 December, 1917. 

After that,  on motion of the plaintiff, a writ of possession was issued. 
The cause came on to be heard before Carter, J., upon a motion to  
enjoin the execution of the writ and to set the same aside. Upon 
the hearing he adjudged that  the writ of possession mas improv- (536) 
idently issued; that  no judgment had been duly entered and 
docketed during the regular term of the court, and that the docketing 
of the judgment on 24 December after the term expired was a nullity. 
His Honor set aside the writ of possession and directed that  the de- 
fendants be permitted to file an answer and defense bond. The plain- 
tiff excepted. 

We are of opinion with his Honor that,  according to the record, no 
judgment was rendered by Judge Ferguson during the term of the 
court, and that the docketing of the judgment on the 24th of Deeem- 
ber-three weeks after the term had ended-was a nullity. 

V e  have often heid that  a judgment to be valid must be rendered 
during the regular term of the court and before it  has been adjourned. 
I n  this case it  is manifest that no judgment was rendered to  become 
effective during the term of the court. The order made during the term 
was that  the defendants should file an answer and defense bond within 
ten days after the term expired 7 December, and if they failed to com- 
ply with that  order, then, and then only, was the judgment to be doc- 
keted by the clerk and entered upon the minutes of the court. It is 
true, a judgment sufficient in form was drawn up and signed by the 
judge and atitiached to that  order, but it did not go into effect and was 
not docketed during the term. The judge had no power t o  provide that 
the judgment should go into effect at  some future date upon the failure 
to perform the condition named in the order. 
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Therefore, we are of opinion there was no valid judgment rendered 
and docketed during the term upon which a writ of possession could 
issue. 

This case is the opposite from H o p k i n s  v. Bowers ,  111 X.C. 175. 
In that case the judge rendered and signed the judgment, but directed 
the clerk to  strike i t  out if a bond were filed within five days after the 
court adjourned. This Court held tha t  the condition was invalid and 
tha t  the judgment was regular and would be enforced. I n  the case a t  
bar the judge granted ten days within which to file the answer and 
bond, and provided that if they were not filed within that  time. that 
then, and then only, the judgment was to be docketed and go into 
effect. 

Affirmed. 

MARY JORDAN, I. 31. DEATON AND WIFE, BIOLLIE v. JAMES A. 
SIMMONS. 

(Filed 15 May, 1918.) 

1. Limitations of Actions-Deeds and Conveyances-Tax Deeds-Posses- 
sion-Evidence-Husband and Wife. 

The right of action to recover lands under a tax deed is barred by the 
three-year statute of limitations; and where the evidence tends only to 
show that the wife was the purchaser and remained in possession with 
her husband, the owner, the latter of whom continued to exercise acts of 
owner, such possession does not, for its duration, suspend the operation 
of the statute or repel its bar to the wife's action brought after a delay 
of more than three years from her acquisition of the tax deed. 

2. Appeal a n d  Error-Evidence-Vnanswered Questions. 
Where in answer to a question calling for the knowledge of the witness 

as  to relevant facts a t  issue, the witness states he  can only give the decla- 
rations of others, without further answering, the competency of such 
declarations a re  not before the Court on appeal. 

CLARK, C. J., concurring. 

APPEAL from Cl ine ,  J. ,  art September Term, 1917, of ;\~OXTGOMERT, 

from a judgment of nonsuit. appeal  by plaintiffs. 

W .  A. C o c h r n n  and  R. T .  Poole  for plaintiffs. 
Jerome  R. Scales  for de fendan t .  
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BROWN, J. This case was before this Court a t  a former term, and 
is  reported in 169 N.C. 140. Tha t  report is referred to for a statement 
of the case. 

The land is controversy was claimed by Allen Jordan, who was in 
possession of i t  on 2 May,  1898, when i t  was sold for his taxes and bid 
off by G. S. Beaman, who assigned his bid to Mary Jordan, the wife of 
Allen Jordan. The sheriff's deed to  Mary Jordan is dated 6 May,  1899. 
This action was commenced on 6 May, 1903, by Mary Jordan and her 
husband, Allen Jordan, to recover the land. They died pending the 
action, and their heirs a t  lam., I. M. Deaton and wife, Mollie 0. Dea- 
ton, have been made parties plaintiff, claiming the land under Mary 
Jordan. It is claimed that  Mary Jordan was not a party plaintiff when 
the action was instituted, but  became so in 1905. I n  our view, tha t  is 
in~material. 

I n  our former opinion the statute is cited which enacts tha t  no action 
for the recovery of real property sold for the nonpayment of taxes shall 
lie unless the same in brought within three years after the sheriff's deed 
is made. It appears in the evidence offered by plaintiff and upon the 
record tha t  this action was not instituted until four years from 
date of the sheriff's deed, and therefore it cannot be maintained (538) 
unless there is something to take i t  out from the bar of the stat- 
ute. 

Plaintiff claims tha t  after the land was sold, Mary Jordan entered 
into possession and has remained in possession until ousted, and there- 
fore no action was necessary. There is no evidence that  Mary Jordan 
ever was in possession of the land in her own right. The land belonged 
to  her husband, Allen Jordan, so far as this record discloses, when sold 
for taxes. There is no evidence that Mary Jordan asserted any domin- 
ion over the land after she received the sheriff's deed other than she 
did prior thereto. There is no evidence tha t  her husband yielded up 
possession to her, or tha t  she committed any acts tending to prove tha t  
she had taken possession and was asserting her rights as owner. On the 
contrary, plaintiff's witness Russell testified tha t  he and his father 
rented the land in 1899 and 1900 from Allen Jordan, and tha t  the latter 
took out claim and delivery proceedings in his own name in 1900 for 
the rent. 

Plaintiff's witness Howell testifies: "Well, about as far  back as I 
remember, the land was being tended by old Colonel Jordan, and was 
in  his possession up until, well, ever since he purchased i t  until Mr. 
Simmons got into law and got in possession." 

K e  are unable to  find any evidence in the record that  prevents the 
bar of the  statute. 
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The learned counsel for plaindiffs earnestly contends that the court 
erred in excluding the following question asked witness Saunders: 
"What acts of possession did Mrs. Jordan exercise over this land?" 

This question was competent and relevant and should have been 
allowed, and we would grant a new trial but for the fact that, although 
i t  was excluded, the witness stated: "I know only what I have heard 
her and Colonel Jordan say." 

Their declarations were not asked for and are not set out in record, 
and whether competent or not is a matter not before us. 

Affirmed. 

CLARK, J., concurring: The fact, however, should not pass without 
notice that though this action is for the recovery of land sold in Mas ,  
1898, for taxes arrears for 1896, and was begun on 6 May, 1903, it 
is now here for decision in May, 1918, twenty years after the sale of 
the land, and the purchase whose validity is in question. 

There is widespread complaint in this State, as well as elsewhere, at 
the congestion and delays in the courts. There has been no congestion 
a t  any time in this Court, burt counsel recently stated in an argument 
here that  on an average appeals did not get to this Court from his dis- 

trict under three and a half to  four years after the suit was 
(539) begun. It may be safely said that the same average will apply 

doubtless to the whole state. Not infrequently appeals are 
heard here in cases which have been in the courts over ten years and 
sometimes even twenty years. 

I n  Taylor v. Gooch, 110 N.C. 387, the action was brought in 1852 
and the final appeal was heard a t  this Court in 1892, after a lapse of 
forty years. The cause of action originated in the purchase of land 
under a judgment obtained in 1806. Charles Dickens, in his description 
of the chancery suit of Jarndyce v. Jarmlyce, in "Bleak House" ren- 
dered an invaluable service to the legal profession and to the public by 
describing the evils and the infinite wrongs inflicted by needless delays 
in the courts. 

I n  Taylor v. Gooch this Court said: "This is the fifth time this mat- 
ter, which has been in litigation more than forty years, has been in this 
Court. The defendants and those under whom they claim have been in 
continuous and unbroken possession of the premises for ninety years. 
Eighty nine years ago a decree was made in a cause pending between 
the parties under whom the plaintiff and defendants, respectively, 
claini, adjudging that  those whose title and possession the defendants 
hold had paid in full for the premises, and adjudging that the plaintiff's 
ancestor execute title to the same." 
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In  Penny v. R. R., 161 N.C. 530, attention was called to the fact that  
that  case had then been pending already fifteen years, and in that  time 
four appeals had been taken to this Court, and for the fourth time a 
new trial had been granted. Surely this state of things should incline 
the bench and the bar to concede-and that without sensitiveness on 
the part of any one-that in the administration of justice there should 
be greater efficiency and a prompt determination in all matters coming 
before the courts. Such delays and the expense thereto add to the bur- 
dens of the loser and often deprive even him who gains the final judg- 
ment of all benefit therefrom. 

Then, too, as in this case, papers are lost from the loose files which 
are kept, witnesses die, and the memory of those who survive is weak- 
ened so tha t  too often, in addition to  the great and unnecessary bill of 
costs and the loss of time and the expense entailed upon witnesses and 
suitors in attending court, justice may finally miscarry from the lack 
of evidence which once existed, or defective memories. 

There is no evidence that  the great delay in this case is any wise due 
t o  the judges of the Superior Court, nor does i t  clearly appear who is 
to  blame, but there must be blame somewhere, for such long drawn out 
litigation and such inefficiency would not be permitted in any other 
business, and should not exist in the administration of justice. 

Calling public attention to  this matter will be the surest means in 
this as in all other matters to  cure the evil Congestion and other 
evils in the administration of the courts are not matters which (5401 
concern only lawyers and judges, but they are the concern of all 
litigants and of the taxpayers and of the public generally as well. 

The American Bar Association and many State Bar Associations 
have passed resolutions and appointed committees to secure a lessening 
of the delays in litigation, and they have urged that  the judges should 
shorten their opinions, and the Legislature of this State has suggested 
that  per curiam decisions should be used where no new principle of law 
is involved. Revisal, 1548. This however, would not lessen any conges- 
tion which exists in the Superior Court. 

I n  that  much misunderstosd instrument, the Magna Carta of John 
(for there were several Magna Cartas), there was a promise that  "jus- 
tice should not be delayed" which was coupled with a provision that  
justice should not be sold, as if the two were similar evils so far as 
suitors were concerned. A far greater intelligence than that of the bru- 
tal barons and the conltemp~tible king who met in conference a t  Runny- 
mede has classed "the law's delay" among the greatest evils "that flesh 
is heir to." Shakespeare, Hamlet, Act 3, sec. 1. 
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One fruitful case of delay is the abuse of legal process by taking an 
appeal which suspends the execution on the judgment without subse- 
quently perfecting the appeal. One remedy for this is Rule 17, which 
allows the appellee to docket a certificate and dismiss the appeal if not 
brought up to  the next term, but this in many instances involves a de- 
lay of 6 months. There is a much speedier method pointed out in Avery 
2;. Pritchard, 93 N.C. 266, which holds that "the Superior Court may, 
upon proper notice, adjudge that  the appeal has been abandoned, and 
proceed in the cause as if no appeal had been taken." This has been 
approved several times. See citations in Annotated Edition. This 
course can usually be taken a t  the very next term of the Superior 
Court, and even a t  chambers, when the statutory time has elapsed 
without serving the case on appeal or otherwise complying with the re- 
quirements for perfecting the appeal. 

This applies to the appeals in criminal as well as in civil cases. At 
this term an appeal in a criminal case was docketed and dismissed un- 
der Rule 17, in which the judgment was rendered two years ago, and 
thus the defendant obtained two years delay by simply taking an ap- 
peal and failing to perfect it. The execution of the judgment in that 
case should have been had a t  the next term of the Superior Court or a t  
chambers, by applying to the judge, on notice to  defendant to  adjudge 
the appeal abandoned under Avery v. Pritchard, 93 N.C. 266, or a t  the 
next term of this Court by moving to docket and dismiss under Rule 17, 
as has finally been done. Among many cases calling attention to this 
matter from time to time is the very recent case of Luncaster v. Rlnnd. 
168 N.C. 377. 

Cited: Dunbnr v. Tobacco Growers, 190 N.C. 610: S. v. Taylor, 194 
N.C. 739; Pentuff v. Park, 195 N.C. 611; Pruitt v. Wood, 199 N.C. 
789; S.  v. Moore, 210 N.C. 461; Hoke v. Greyhomd Corp. 227 N.C. 
376; Jones v. Brinson, 238 N.C. 511. 

W. A. FOSTER,  ADMINISTRATOR OF JOHx A. DAVIS V. I. C. DSVIS  ET AI.. 

(Filed 15 May, 1918.) 

1. Principal and Surety-Husband and Wife-Bills and Notes-Extension 
of Time--Release. 

Where the wife mortgages her lands to secure a personal debt of her 
husband, an extension by his creditor of the time of payment of the mort- 
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gage note, without her consent, will release the cvifc3, as  surety, and dis- 
charge her property from liability. 

2. Same-Mortgages. 
Where a wife has signed as  surety on her husbands note, and has mort- 

gaged her separate property to secure it, and thrreafter the husband 
gave the creditor a note in a larger xmount, inclusive of t h r  former note, 
and later maturing, the creditor may not successfnlly maintain his action 
against the principal on the joint note, until the maturity of his later one. 

3. Sme-Evidmce-Trials-Questions for Jury. 
h purchaser of a pair of mules gave his note for them, i11 the absence 

of his wife, and thereafter she and the vendor obtained a mortgage on 
her lands, voluntarily given, to secure their joint note in  the same amount 
and for  the same purpose. Thereafter the husband, with tbe consent of 
the vendor, but without the knowlcdge of his wife, traded the mnlw, and 
again swapped, paying the vendor the boot which he had received, ob- 
taining a credit on a note he had given in a larger amount, including that  
of the joint note, and later maturing. Held, between the original parties 
i t  was competent to show that the wife signed as  surety and sufficient 
to release her, as such, by the extension of time given to her husband. 

APPEAL by defendants from Cline, J., a t  the Novernbcr Tcrm, 1917, 
of DAVIT:. 

This proceeding was corrimenced for thc purposc of selling the lands 
of John A. Davis, deceased, to make assets, but Foy & Shemwell were 
perinittcd to be made partics to  enable them to claim the share of Mrs. 
Ida Walser, one of the heirs, under a mortgage, subject to  the debts of 
John A. Davis, and the whole controversy relates to the mortgage and 
the debt secured thereby. 

A jury  was waived, and the issues involvcd tried before a ref- 
erec, who made the following findings of fact: 

"2. I find as a fact on 22 May, 2915, the defendant C. H. Walser 
pnrchased of blie interpleaders Foy & Shemwell, in Lcxington, N. C., 
a pair of gray mules, for which he agrccd to pay the sum of $625, and 
executed the attached writtcn instrument marked 'Defendant Walser's 
Exhibit A,' and asked t o  be taken as part of this report. 

"3. That  on the date abovc mentioned, 22 May, 1915, C. H. WaIser 
had been working in Lexington, N. C., for some weeks, and that  hi,. 
wife, Ida Walser, lived in Davie County, N. C., above 20 miles from 
Lexington, N.C., on the land belonging to her father's estate. 
Tha t  the  said C. H. Walser bought said rnules in Lexington and (542) 
signed the paper-writing above referred t o  and marked 'Defen- 
dant  Walser's Exhibit A,' while in Lexington, and after signing said 
paper-writing he and an agent of Foy & Shemwcll came ovcr to  the 
house of C. H. Walser and his wife, Ida Walser, in Davie County, and 
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the said Ida Walser and C. H. Walser executed and delivered to Der- 
mot Shenxvell for the firm of Foy & Shemwell, on 22 May, 1915, the 
athached note and mortgage, as further security on the pair of gray 
mules, said note and mortgage marked Toy  & Shemwell's Exhibit A,' 
and is hereto attached and made a part of this report. 

"4. I find that a t  the time of the execution of the above-named note 
and mortgage by Ida Walser and husband, C. H. Walser, that Ida 
Walser was one of the three children aqd heirs a t  law of John A. Davis, 
deceased, and that she a t  the time of the execution of said note and 
mortgage owned a one-third undivided interest in the land of John A. 
Davis, deceased, and described in said mortgage, subject, however, to a 
mortgage on said land held by one Williams and the debts due by the 
estate of John A. Davis, deceased, mentioned in the pleadings. 

"5. I find that on 20 August, 1915, the said C. H. Walser traded 
the pair of gray mules purchased on 22 May, 1915, above described, to 
Foy & Shemwell for one pair of black mules, and agreed to pay Foy & 
Shemwell $150 difference in said trade; that the said C. H. Walser did 
not pay Foy & Shemwell any money, but exchanged the gray mules for 
the black mules and gave to Foy & Shemwell a note or paper-writing 
for $775, and that said note of $775 consisted of the $625 secured bjr 
the note and deed of trust executed to Boy & Shemwell by Ida Walser 
and her husband, C. H. Walser, on 22 May, 1915, and the $150 that the 
said C. H. Walser was to pay Foy & Shemwell in the exchange of the 
gray mules for the black mules. That this trade was made in Lexing- 
ton, N. C., and the said Ida Walser was not present or consulted about 
making said trade by Foy & Shemwell. That  the defendant C. H. 
Walser executed and delivered to Foy & Shemwell the hereto attached 
paper-writing at  the time the trade was made for the black mules; that 
said written instrument, marked 'Defendant Walser's Exhibit B,' is 
made a past of  this re~port. 

"6. That  on 4 February, the said C. H. Walser, with the consent and 
knowledge of Foy & Shemwell, traded the pair of black mules to Frank 
Jones for a pair of bay horses, and received in said trade from Frank 
Jones the sum of $200, which was turned over by the said C. H. Walser 
to Foy & Shemwell as part payment on the note of $775 above men- 
tioned. That  Ida Walser was not consulted and took no part in said 
trade. Thart Foy & Shemwell surrendered to C. H. Walser the paper- 

writing of $775 marked 'Defendant Walser's Exhibit B,' on the 
(543) black mules and gave Frank Jones the said black mules free 

and clear from all ancumbrances. That  C. H. Walser at said 
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$610.94, whiclh paper-writing is hereto attached and marked 'Defen- 
dant Walser's Exhibit C,' and made a part of hhis repol%. 

"7. That Ida Walser willingly signed the note and mortgage given 
Dermot Shemwell for Foy & Shemwell, but she signed same as surety 
for her husband C. H. Walser; that the gray mules, black mules, and 
bay horses were used by C. H. Walser on the land of Ida Walser; that 
the said teams were used in tilling the land, handling wood and timber, 
which wood and timber was ,sold from the land of Ida Walser; that the 
money earned by said teams was not paid to Foy & Shemwell, but was 
used by C. H. Walser and Ida Walser in the support of themselves and 
their family. 

"8. I find that in December, 1916, after the note for $610.94 exe- 
cuted on 4 February, 1916, had become due and payable, the inter- 
pleaders, Foy & Shemwell, issucd claim and delivery papers, took pos- 
session of the bay horses and, after advertising them according t . ~  law, 
sold them a t  public auction in Mocksville, N. C., when and where J .  F. 
Smith purchased the said horses for the sum of $225. That  the said sale 
was conducted in a fair manner, there being a number of bidders a t  
said sale, but that J. F .  Smith bought said horses as the agent of Foy 
&- Shemwell. I further find that $225 was the market value of the bay 
horses a t  the ,date of the sale. 

"9. I find that ltherc is skill due Foy & Shcmwell the sum of $417.66, 
the samc being the $610.94 as evidenced by a note of 4 February, 1916, 
with interest from 4 February, 1916, less $225, the price of the bay 
horscs brought when sold a t  public auction." 

The referee held as  matter of law that the land of Mrs. Walser was 
discharged from the operation of the mortgage. 

Exceptions were filed by Foy & Shemwell, which were overruled, and 
judgment rendered confirming the report of the referee. Foy and Shem- 
well appealed. 

The assignments of error chicfly relied on in the brief are (1) that 
there is no evidence to1 support the finding that Mrs. Walser occupied 
the rela~tion of a surety to ithe transaction; (2) that if she was a surehy, 
the subsequent dealings did not discharge her. 

A. T .  Grant ,  Jr., for  appellant.  
Hast ings,  L7tephenson .& W h i c k e r  for  appellee. 

ALLEN, J. In  our opinion there is ainpIe evidence to sustain the 
finding of fact that  Mrs. Walser e~ecuted the mortgage convey- 
ing her interest in tlic land of her father ats security for the debt (544) 
of her husband. 
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The evidence sliows that ithe mortgage secures a note for $625; that 
the note was for the purchase price of two gray mules; that the mules 
were bought by the husband a t  Lexington in the absence of the wife; 
that the husband signed an insrtrument a t  Lexington promising to pay 
$625 for the mules, in which the title was retained, and that the parties 
then went to the home of Mrs. Walser, 20 miles distant, and she and 
her husband signed another note for $625 of the same tenor as the 
promise to pay of the husband, and representing the same debt, and 
then executed the mortgage. 

The husband testified: "I bought a pair of gray mules from Foy & 
Shemwell." . . . "I was at  work in Lexington when I made the trade, 
and my wife knew nothing about it." And the subsequent conduct of 
Foy 6: Shemwell in agreeing that the husband might trade the gray 
mules for the black ones wirthout the knowledge or consmt of the wife 
was a clear recognition of the ownership of the gray mules by the hus- 
band, that the trade was his, and the debt, in whatever form evidenced, 
his debt. 

If so, the wife promised to pay the debt of her husband when she 
signed the note, and was a surety, and i t  was competent to prove the 
relationship by parol as between the parties, although she appeared to 
be a principal on the face of the note. Williams v. Lewis, 158 N.C. 574. 

The same relationship would also have existed, so far as the property 
conveyed in the mortgage is concerned, if she had not signed the note, 
as "It is settled by abundant authority that 'where a husband mort- 
gages his property for his ,debt, and in the same mortgage the wife con- 
veys her own separate property as security for the same debt, her prop- 
erty so conveyed will be treated in all respects as a surety . . . and will 
be discharged by anything th~at would discharge a sureky or guarantor 
who was personally liable.' 1 Brandt on Suretyship, par. 32; Cross v. 
Allen, 141 U.S. 528; Spear v. Ward, 26 Cal., 659; Gahn v. Nielnrewieg. 
11 Wend., 312; Bank v. Burns, 46 N.Y. 170; Bishop Law of Married 
Women, 604; Jones Mortgages, 114; Gore v. Townsend, 105 N.C. 228; 
Purvis v. Carstarphen, 73 N.C. 575" (Hinton v. Gremleaf, 113 N.C. 
7), and the same principle applies when no part of the husband's prop- 
erty is covered by the mortgage, and i t  simply conveys the property of 
the wife to secure the debt of the husband. Smith v. Loan Assn., 116 
N.C. 73-102; Edwards v. Ins. Co. 173 N.C. 617. 

We must then deal with the wife and her property as a surety, and 
it is not contended that forebearance or extension of time to the princi- 
pal does not discharge the surety (Forbes v. Shepherd, 98 N.C. 115; 

Chemical Co. v. Pegram, 112 N.C. 620), and that there has been 
(545) an extension of time and a release of securities held by the 

principal without the consent of the surety seems clear. 
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The original debt of the husband was $625, the price of the gray 
mules, and there was only one ,debt, although two papers were executed, 
each in the sum of $625. These papers were due 1 October, 1915, and 
on 30 August, 1915, the husband traded the gray mules to Foy & Shem- 
well for a pair of black mules, agreeing to pay $150 boot money, and 
executed his note to Foy & Shemwell for $775, in which was included 
the debt of $625, payable 15 November, 1915. 

Again on 4 February, 1916, the husband, with the consent of Foy & 
Shemwell, traded the black mules to one Jones for a pair of bay horses 
and $200, and on the same day the husband paid said sum of $200 to 
Fay & Shemwell and executed a new note for $610.94, payable 15 
March, 1916, which included the balance due on the debt of $625. 
These transactions were without the knowledge or consent of the wife 
and extended the time of payment to the principal from 15 October, 
1915, to 15 November, 1915, and then to 15 March, 1916. 

If the principal ha,d been sued on the note he and his wife signed, 
he could have successfully defended upon the ground that the debt was 
covered by the new notes, and that the creditor had agreed not to  de- 
mand payment until the notes became due. We therefore conclude 
there is no error in the ruling of his Honor holding that there has been 
an extension of time, and that this discharges the surety and the land. 

The case of Fitts v. Grocery Co., 144 N.C. 463, is easiIy distinguish- 
able from this, as in that case the mortgage executed by the wife was 
for the purpose of giving continuing credit to the husband, and the 
monthly transactions were such as were contemplated by the parties. 

Affirmed. 

Cited: Kennedy v. Trust Company, 180 N.C. 229; Haywood v .  Rus- 
sell, 182 N.C. 713; Wallace v. Robinson, 185 N.C. 532; Trust Company 
v. Boykin, 192 N.C. 266; Barnes v. Crawford, 200 N.C. 438; Smith v.  
Smith, 223 N.C. 437. 

G. B. WOODY v. CAROLINA SPRUCE COMPANY. 

(Filed 15 May, 1918.) 

1. Evident-Letters. 
For  a letter to be competent eivdence in a n  action, there must be testi- 

mony a s  to the genuineness of the signature thereto, and the authority of 
the writer for  sending it, so that  i t  may be shown that  it was not the act 
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of a stranger; and where the evidence is only that a letter had been re- 
ceirecl, but was destroyed with the name of the president of the defendant 
corporation appearing as  the writer, but of this the witness mas not quite 
sure, and there being no proof of the genuineness of the signature, i t  is in- 
sufficient to admit testimony of its contents bearing adversely to the con- 
tentions of the defendant. 

2. *4ppeal and Error-Letters-Evidence-Reversible Error. 
Where an employee sued his employer to recover damages arising from 

malpractice of a physician alleged to have been employed by the company 
to attend him, which employment the defendant denied by its pleading 
and evidence, the erroneous admission of a letter claimed to haue been 
written by the defendant's president, which tends to contradict the de- 
fendant's evidence, is not harmless but reversible error. 

ACTION tried before Ferguson, J., and a jury, a t  Fall Term, 1917, 
of YAKCEY. 

The plaintiff sought to recover damages for an injury to his arm 
while he was in the service of the defendant and under the treat- 

(546) ment of its surgeon, as plaintiff alleged. Defendant de- 
nied that the surgeon had been employed by it. I n  order to 

prove his allegation that the surgeon was employed by defendant, 
plaintiff introduced a letter which, he alleged, was signed by C. 8. 
Aldrich, president antd general manager of defendant, and received 
by Milt Dellinger, one of defendant's employees, who testified 
that it had been destroyed, and that he thought C. S. Aldrich's 
name was a t  the bottom of it, but he: wale not sure. It came 
to him in the mail. The lett*er stated that "if we (employees) did 
not pay the doctor's bill, we had to leave the job." It was written on a 
letter-head of the Carolina Spruce Company, its name a t  the top and 
C. S. Aldrich a t  the bottom. Dr. C. S. Aldrich testified that  he did not 
write such a letter, or authorize any one else to write it, and it was not 
his letter, and that Dr. Smith was not employed by the company or 
connected with it, and that he never discharged any employee for fail- 
ure to pay a doctor's fee nor authorized any one tlo do so. The relevan- 
cy of this letker as evidence, if it is competent, will appear by the state- 
ment that plaintiff claimed that Dr. Smith was defendant's surgeon, 
and, as such, attended him when his arm was broken, and negligently 
failed to treat i t  properly or with reasonable surgical skill; while de- 
fendant allege,d that Dr. Smith had not been so employed by it, and 
was not its surgeon, but that he was the surgeon of the employees only, 
who paid him by the month, the defendant, by consent of the parties, 
merely having agreed to retain the amount due by the employees from 
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their wages and pay i t  to the docjtor for them, and that the defendant 
had no other interest in the matter. 

The court admitted the letter, and defendant excepted. There was 
another exception, which is stated in the opinion of the Court. Verdict 
assessing damages for the plaintiff at  $3,500, and from the judgment 
thereon the defendant appealed. 

G .E. Gardner and Hudgins, Watson x Watson for plainti,#. 
Pless & Winborne for defendant. 

Walker, J., after stating t$he case: It is perfectly evident from (547) 
a reading of the case that  the witness Milt Dellinger did not 
know who had written the letter except by his inference from what he 
saw on its face, which he imperfectly and doubtfully recalled, the let- 
ter having been lost or destroyed. What he stated that he saw was not 
sufficient to authenticate the letter or to fix the defendant, through its 
president, as the author of it. The general rule as to  the proof of the 
genuineness of a letter or telegram and its admissibility as evidence is 
thus stated in 25 Enc. of Law, at p. 876: "Ordinarily the general rules 
of law relative to the admission of letters in evidence apply to tele- 
grams. A telegram is not admissible as evidence in the absence of proof 
of the hand-writing where the original message is offered, or of other 
evidence of its genuineness." 

This statement of the law is approved in Reynolds 2). Hinrichs. 94 
N. ITT. Rep., 694, which cites Burt v. Winona R. R. Co., 31 Minn., 472. 
To  the same effect is Adams v. Lumber Co., 32 Ninn., 216. It is held 
in those cases that a letter or telegram does not necessarily prove itself, 
and that  there must be some evidence of the handwriting of the person 
whose name is signed t o  it, or some other proof of his signature to  the 
letter, or of his authority for the sending of it, or other proof of its gen- 
uineness, and that without such proof there is nothing to show that  i t  
was not the act of a stranger. Any other rule might open wide the door 
t o  fraud and imposition, Lockhart on Evidence says, a t  section 96; 
"Before letters are admissible in evidence there must be some proof 
that  they are genuine. They may be identified by the writer, the hand- 
writing of the writer niay be proved, etc., but some satisfactory proof 
of their authenticity is absolutely essential," citing McLeod v. Bullard, 
84 K. C. 515; Michael v. Foil, 100 N.C. 178; Rencher v. Aycock, 104 
Y.C. 144; TTZLS~ CO. v. Benbow, 135 N.C. 303; Edwards v. Erwin, 
148 N.C. 429. 

We held in Tyson v .  Joyner, 139 N.C. 69, that the introduction of 
a note with the name of a party endorsed on it is no evidence by itself 
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that he endorsed it, which was approved in Bank v. Drug Co., 152 N.C. 
142; Worth  Co. v. Feed Co., 172 N.C. a t  p. 342; Midgette v. Basnight, 
173 N.C. 18; Moon v. Ximpson, I70 N.C. 335. There must be proof 
of the handwriting or other evidence of its genuineness. It was not 
shown here that the letter in question was part of a correspondence be- 
tween Dellinger and Aldrich or that it was a reply to a letter from Del- 
linger, nor is there any circumstance of sufficient probative force shown 
to make even a prima facie case of its authenticity. It was just as- 
sumed that  Aldrich sent it because his name was subscribed to it, 
which he testified was not his signature, and there is other evidence to 

show that it is not. 
(548) The plaintiff contends that the letter was harmless, if incom- 

petent, but we do not agree with him. There was positive ~testi- 
mony to the effect that Dr. Smith had not been employed by the de- 
fendant, and that the latter was not responsible for his acts. The con- 
tents of the letter tended to show that he was not dealing indepen- 
dently with the employees, as contended by the defendant, but that he 
was in the defendant's employ, as if the letter is genuine it showed de- 
fendant's interest in having the money paid Dr. Smith, and that i t  was 
not merely a stakeholder, as between the parties, or only an intennedi- 
ary. It was introduced, of course, for that reason, and must have had 
much weight with the jury. When properly considered, it was a strong 
piece of evidence, if not the strongest the plaintiff introduced, and not- 
withstanding the positive statement of Dr. Smith that  he was not em- 
ployed by defendant, and of Aldrich that the doctor had no connec- 
tion whatever with the company, i t  undoubtedly contributed to the 
result, which was contrary to the direct and positive testimony of these 
witnesses. It may be that the verdict is correct, but we cannot know 
whether i t  is or not when it was allowed to be influenced by incompe- 
tent evidence. I t  would appear that plaintiff thought i t  was valuable 
evidence to contradict defendant's version of the business connection 
between i t  and the surgeon, and it was stated here, without contradic- 
tion, trhart i t  was so used in the dilscussion before the jury. 

The two cases (Phillips v. R.R., 17 L.R. Anno. (X.S.), 1175, and 
Nations v. Lumber Co., 48 L.R. Anno. (N.S.), 535) cited by the plain- 
tiff as showing that the letter was harmless are very different in their 
facts from this case. In both of them there was no dispute as to the 
employment of the surgeon by the defendants and the question was as 
to the extent of the company's liability for their acts.. In one of them 
the surgeon was specially employed by the defendant, and in the other 
he was employed in a hospital owned by the defendant. Collecting the 
fees monthly by the company, in each of those cases, was only a 
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method of reimbursing itself for lthe salary or compensation it  was 
bound by its contract t o  pay the surgeon. The contract in the Nations 
case as the Court says, showed that  "beyond making the weekly con- 
tribution, the employees took no part in procuring medical aid. The 
company retained that  function in its own hands." I n  the other case i t  
was clear that  the company also retained that  function, as i t  owned the 
hospital in which the doctor was employed. Those two cases were like 
Guy v. Lanark Fuel Co., 48 L.R.A. (W. Va.), 536, where it is said 
in the first head-note: "A master who employs a physcian to  treat his 
employees, and collects small monthly fees from their wages, all of 
which he turns over to the physcian as his compensation, is no& liable 
for the physician's mdpractice unleas he is negligent in selecting 
or retaining him." And in the opinion a t  page 538: ('To entitle (549) 
plaintiff to recover, i t  is necessary to  prove two things: (1) That 
the malpractice of Dr.  Nelson was the proximate cause of her injury; 
and (2) that  defendant was negIigent in selecting and in retaining him. 
Defendant was under no legal obligation to provide a physician and 
surgeon for its employees; but having assumed to do so, i t  was bound 
to exercise reasonable care to select a competent and skillful one." 

I n  our case the question relates solely to  the employment of the phy- 
sician, and not to the company's liability for his acts. The case, there- 
fore, is within the rule we have stated and which was applied by this 
Court to  facts similar to  those in this case in Beard v. R. R. 143 N.C. 
140, where i t  is said: "Among other testimony regarding the discharge 
of plaintiff, defendanta proposed to introduce two letters purporting t o  
be signed by the plaintiff which he denied writing or sending. Defend- 
ant's witness, assistant superintendent, testified 'that he received in due 
course through the mail the letter,' etc. The letter mas upon plaintiff's 
objection excluded. We concur with his Honor's ruling in this respect. 
While it  is well settled that  where it  is shown that a letter was ad- 
dressed, stamped, and mailed, there is a presumption that  i t  was re- 
ceived by the addressee, i t  cannot be that  the receipt of a letter pur- 
porting to be signed by a persoiz is any evidence that  i t  was wi t ten  
by such person. No authorities are cited to sustain the exception." See, 
also, Foushee v. Owen, 122 N.C. 360. 

There is another exception, which need not be considered as i t  may 
not be again presented. 

New trial. 

Cited: Arndt v. Insurance Co. 176 N.C. 655; Woody v. Spruce Co., 
178 N.C. 592; S. v. Boswell, 192 N.C. 151. 
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C. J. JULIAN v. J. S. DANIELS. 

(Filed 15 Jlay, 1918.) 

1. Register of Deeds-Marriage License-Statutes-Reasonable Inquiry- 
Evidence--Questions of Law. 

The question of reasonable inquiry to be made by the register of deeds 
as  to the age of the woman for whom a marriage licence is requested, or 
as to the consent of those required by the statute, Revisal, sec. 2088, is 
one of law when the evidence is not conflicting. 

Where the uncontradicted evidence tends only to show that a register 
of deeds issued a license for the marriage of a woman under 18 pears of 
age without the consent of her father, who lived about 20 miles distant, 
was well known in his community, accessible by telephone, and solely 
upon the oath of the prospective groom and his friend, unknown to him, 
and that  he only made further inquiny of one person known to him, who 
was unaware of the information desired: Held, such inquiry was not 
reasonable under the statute, a s  a ma~tter of law, (and the register of deeds 
is liable for the penalty a t  the suit of the father. Revisal, sees. 2088, 2090. 

APPEAL from Cline, J., at the August Term, 1917, of DAVIE. 
Civil action t o  recover of defendant, the register of deeds of 

(550) Davis County, the penalty of $200 allowed by the statute. sec- 
tion 2088 and 2090 of the Revisal, for having issued a marriage 

license for plaintqiffls daughter. Nona Thelma Julian, then about 16 
years of age, t o  one Floyd Kincaid without the consent of her parents 
and without reasonable inquiry as t o  her age, she being a t  the time un- 
der the age of 18. There mas no claim or evidence that any written 
consent had been given by t)he parents, guardian, etc., and on the 
issue as, to reasonable inquiry the material testimony was as follom: 

"C. J. Julian, the plaintiff: I live in Rowan County, six or seven 
miles froin Cooleemee, N. C., and have been living around there for 
twenty years. My daughter, Kona Thelma Julian, u-ho was married 
to Floyd Kincaid on the 14th day of April, A.D. 1917, was born on 
23 March, 1901, and was just a little past sixteen years of age a t  the 
time of her marriage. A few weeks after the birth of Sona Thelma 
Julian, my wife, in my presence, entered her name and the date of her 
birth in the family Bible, and this (exhibits the family Bible and testi- 
fies that  the name is correct) is the entry she made: Sona  Thelma 
Julian was born March the 23, 1901.' 

"Floyd Kincaid had been to lily house to a party, but I did not know 
that  he was going to see my daughter, Nona Thelma Julian. I found 
on Sunday, after they had obtained marriage license at Mocksville, 
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S. C., to  get married, that  they were married. It was a run-away mar- 
riage and I did not give my consent. I called for the register of deeds 
a t  Mocksville N. C., over the telephone and a inan answered who said 
he was the register of deeds for Davie County. I asked him if Floyd 
Kincaid had secured marriage license for Nona Thelma Julian, and he 
said he did. 

**Cross-examination: My  daughter and Floyd Kincaid lived near 
Second Creek Branch in Rowan County, N. C. I had nothing against 
him and did not threaten to run my daughter away from home. Re  did 
not visit my home; was only there one time. If other times, he slipped 
in. I could not tell you how they are getting along; we are peaceable. 
G. D.  Daniels, witness, is a first cousin to my daughter. He lives three 
miles from me around the road, and has been living there for two years. 
I have married twice, and Nana Thelma Julian is the daughter of my 
first wife." 

Grover Swicegood, a witness for the plaintiff testified a5 fol- (551) 
lorn (direct examination) : "I live in Davie County. On or 
about the 14th day of April, 1917, in company with J. C. Shepard, Mr. 
Barnes, Kincaid and Daniels, Floyd Kincaid applied for license to  
marry Nona Thelma Julian. The register of deeds called me in from the 
machine and asked me if I knew the parties applying. I told him that I 
knew Kincaid, but I did not know the girl, Nona Thelma Julian, and 
that I did not know the witness Daniels, and that  I did not know the 
girl's age. 

Cross-examination: "I have known Floyd Kincaid about eight years 
and Mr. Daniels, the defendant, about seven years. I never knew C. D .  
Daniels, the witness, a t  all. I went t o  school with Floyd Kincaid one 
winter, and think he was about 21 years old, and he is all right as far 
as I know." 

Redirect examination: "I did not know the girl, and there was no 
one there who did know her." 

Recross-examination: "The witness G. D.  Daniels was in the ma- 
chine and said that  was his name, but I did not know him." 

The witness Swicegood was later recalled by the court and testified 
further as follows: 

Quesition by the Court: 'Wha t  !did the register, Mr. Daniels, say to 
you?" Answer: "He came to the door and called to me to come in, and 
I went in and he asked me if I knew the parties applying for license, 
and I told him I knew Kincaid and did not know the girl or the other 
witnesses, and he asked me if there was any trouble, and I told him 
none that  I knew of." 
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Q. (By the Court) : "Was there anything else said?" A. "Not that 
I remember." 

The defendant, a witnesw in his own behalf, testified as  follows: 
"J. S. Daniels, the defendant, testified as follows (direct examina- 

tion) : I have been register of deeds for Davie County for three years. 
I issued a marriage license for Nona Thelma Julian and Floyd Kin- 
caid. Mr. Kincaid, Mr. Daniels, Mr. Swicegood, and Mr. Barnes and 
another gentlemen in the machine I did not know, came to my house 
about 6 o'clock P. M. I came up to the office with them. Kincaid and 
Daniels came into the office and said there was no trouble; that the 
girl was 19 years old; that they lived near her and had gone to school 
with her. Mr. Swicegood said that he knew Kincaid and that they did 
not run away as he knew of. I swore Kincaid and Daniels on the Bible 
after reading the oath to them. Swicegoo,d said that he had known Kin- 
caid for seven or eight years, and that he, Kincaid, was a good man 
as far as he knew; that he did not know the witness G. D. Daniels. 

"The oath taken by Kincaid and Daniels was as fo1lon.s: 
(552) "F. A. Kincaid and G. D. Daniels, being duly sworn, say 

that the parties applying for license are of lawful age and that, 
so far as he is informed and believes, there is no lawful clause or im- 
pediment forbidding said marriage. 

F. A. KINCAID 
G. D .  DARIELS 

"Sworn to and subscribed before me, this 14 April, 1917. 
J. S. DANIELS," 

Cross-examination: "I had closed my ofice and was at home in the 
afternoon when a man by the name of Kincaid came to my home for a 
marriage license. I did not know him and did not know where he lived. 
I have parties who live in town to come as late as 9 o'clock P. 31. for 
license. I knew some of the parties in the crowd, but did not know the 
girl. They said they lived in this county. The only one in the crowd 
whom I knew was Mr. Swicegood, and he told me he did not know the 
girl Xona Thelma Julian. I knev there were telephones, but did not 
telephone to Cooleemee or any other place, and did not ask the sheriff 
of the county concerning it. I thought all the parties were citizens of 
Davie County and lived near Cooleemee, N. C. I did not think it my 
duty to make any inquiry ofther than taking their oa,th and having 
them sign the same. I did not think i t  was my duhy to find some one 
who knew the girl. I made no further inquiry except taking the oath of 
Mr. Kincaid and Mr. Daniels. I never swore Mr. Swicegood." 
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Redirect examination: ((1 asked George Daniels if he knew her age, 
and he said she was his first cousin and that he had known her all his 
life." 

Plaintiff also introduced the family Bible. 
On the issue as to reasonable inquiry, his Honor was of opinion and 

so construed the inquiry that, on the entire testimony if believed by the 
jury, including that of defendant, no reasonable inquiry had been 
made. There was verdict for plaintiff; judgment, and defendant ex- 
cepted and appealed, assigning for error chiefly: (1) The charge of his 
Honor on the second issue as indicated. (2) For that, on the facts in 
evidence, the question of reasonable inquiry slhould have been submit- 
ted to the jury. 

T.  Frank Hudson, J .  G. Hudson, and T .  G. Furr for plaintiff. 
A .  G. Grant, Jr., for defendant. 

HOKE, J., after stating the case: There is no substantial difference 
in the testimony relevant to the issue, and, under our decisions on the 
subject, his Honor correctly held that the question of reasonable in- 
quiry was one of law for the court. Gray v. Lentx, 173 N.  C. 346; 
Joyner v. Harris, 157 N C. 296; Furr v. Johnston, 140 N.C. 157; (553) 
Joyner v. Roberts, 114 N. C. 389. And, on the record and facts in 
evidence, we concur also in his Honor's ruling thait in this instance no 
reasonable inquiry was made. We have held in severaI we11 considered 
cases that where a matter of this kind necessarily depends upon in- 
quiry, the register of deeds must seek his information from persons 
known by him to be reliable, or, if unknown, identified and approved 
by some reIiabIe person known to be reliable. Assuredly so when, as 
in this case, such sources of information are open to him and readily 
acceseible. 

This test of responsibility, laid down by Associate Justice Connor in 
Trolinger v. Buroughs, 133 N.C. 312, as the proper construction of 
the statute and the fair deduction of the cases interpreting the same, 
was again formally stated by the same learned judge in Furr v. Johns- 
ton, 140 N.C. 157, and has been repeatedly approved and applied by 
the Court in sustaining recoveries for this penalty. Gray v. Lmtz, 
supra; Joyner v. Harris, supra; Morrison v. Teague, 143 N.C. 186 
Agent v. Willis, 124 N.C. 29; Cole v. Laws, 104 N.C.651. 

In  illustration of the position, i t  was held in .Morrison v. Teague, 
Associate Justice Brown delivering the opinion, that ((In an action 
against a register of deeds to recover the penalty under Revisal, sec. 
2090, for issuing a marriage license contrary to its provisions, where 
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the uncontradicted evidence showed tha t  the register took the word of 
the prospective bridegroom and his friend, neither of whom he knew, as 
to  the age of the young lady, and made no further inquiry of any one, 
the court should have given the plaintiff's prayer for instruction tha t  as 
a matter of law defendant failed to make reasonable inquiry as to  the 
age of plaintiff's daughter." 

And in Cole v. Laws, supra: "When a register of deeds issues a li- 
cense for the marriage of a woman under 18 years of age without the 
assent of her parents, upon the application of one of whose general 
character for reliability he was ignorant, and who falsely stated the 
age of t h e  woman without making any further inquiry as to  his somces 
of information: Held, tha t  he had not made such reasonable inquiry 
into the facts as the law required, and he incurred the penalty for the 
neglect of his duty in that respect." 

And in Joyner v. Harris: "It is not a reasonable inquiry by the reg- 
ister of deeds as to the age of the prospective bride which will reliere 
him of the penalty of Revisal, sec. 2083, forbidding the issuing of a 
license for the marriage of a woman under 18 years of age without the 
consent of the person designated by the statute, for him to rely solely 
upon the answers of those whom he did not know but merely trusted 
because of their manner and appearance, their information as to  the 

age of the woman appearing to depend only upon what she had 
(554) told them, and when by the exercise of reasonble care and dili- 

gence means of obtaining reliable information could have been 
made available, Cole 21. Laws, 104 N.C. 651; Morrison v. Teague, 143 
N.C. 186, cited and applied." 

I n  the cases cited for defendant Walker v. Adams, 109 N.C. 481; 
Bowles v. Cochrane, 93 N.C. 398, and others, all of them so far as 
examined, except Harcum v. Marsh, 130 S.C. 154, the register acted 
upon information of parties known to him who professed also to be 
cognizant of the facts and where there was no reason for him to suspect 
the  truth of their etatements. The case of Harcum v. Marsh, to which 
we were also cited by defendant, has been disapproved in subsequent 
decisions as  not being a helpful guide to  the  true interpretation of the 
statute. Gray v. Lentz, supra; Trolinger v. Boroughs, supra. 

Recurring to the testimony, i t  appears tha t  this was a run-away 
match where a license was issued by defendant for the marriage of 
plaintiff's daughter, residing with him a t  the time, and who was only 
16 years of age; where no consent of any kind had been given and the 
father did not know or have any reason to  believe that  tohe youn, man 
had been paying his daughter attention likely t o  result in marriage; 
tha t  on the occasion in question a party of four men came to his home 
in an  automobile about 6 oclock P.M., after office hours, and ap- 
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plied for license for the marriage of Floyd Kincaid, one of the party, to 
plaintiff's daughter, Nona Thelma, not present; that  the defendant 
practically issued the license on the statements of prospective husband 
and his young friend calling himself G. D.  Daniels, neither of whom 
was known t<o the register; that the witness Swicegood, who n7ss knon-n 
to the register, told him that he did not know the girl nor know her agp, 
and thah he did no~t know the witness Daniels; that  he knew Kincaid 
and did not know anything against him. It further appeared that  the 
father lived a t  Cooleemee, a village in Rowan County, near the Davie 
County line, and had done so for 20 years past, accessible by tele- 
phone, and no effort was made to communicate with the father or any 
of the girl's relatives. The witness Swicegood, recalled by the court, 
stated that  the register came to the door and called the witness in and 
asked him if he knew the parties applying for license, and that the wit- 
ness replied t6hat he knew Kincaid but did not know tihe girl or the other 
witnesses and there was no trouble that  witness knew of, and defendant 
having .testified that Swicegood told him he did not know the girl and 
that defendant "did not telephone Cooleemee or any other place, and 
did not ask the sheriff about i t ;  that  he did not think i t  was his duty 
to make any inquiry other than taking their oat'h and having them sign 
the same; that  he made no further inquiry except taking the oath of 
Mr. Kincaid and Mr. Daniels." 

It has been often sho~wn in our decisions on the subject that ( 5 5 5 ;  
this requirement of reasonable inquiry is not merely a formal 
matter, which is met by taking the oaths of the husband or other 
parties unknown to the register, but it is expressive of a sound princi- 
ple of public policy designed to protect immature persons from hasty 
and ill-advised marriages, made without the consent of their parents or 
guardians or those having properly the care over them. 

Speaking t o  the question in Agent v. Willis supra, Montgomery, J., 
said: "To all persons who believe that the welfare of human society 
depends largely on the family relation and that the contract of mar- 
riage should be defended by careful and just laws for the purpose of 
guarding against legal impediments and to prevent the marriage of 
those under a certain age when the parties are presumed to be unable 
to  contract, the duty of the register of deeds, the officer in our State 
charged with the duty of issuing marriage licenses, seems most impor- 
tant and most solemn. That  officer must exercise his duties carefully 
and conscientiously and not as a mere matter of form." 
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On careful consideration of the facts in evidence, we are of opinion 
that the cause has been correctly tried and judgment in plaintiff's favor 
should be affirmed. 

Cited: Lemmons v. Sigman, 181 X.C. 240. 

(Filed 24 April, 1918.) 

1. Mortgages-Purchases by Mortgagee-Fraud-Presumptions-Burden 
of Proof-Issues-Pleadings. 

Where the mortgagee takes by absolute deed a part of the mortgaged 
land from his mortgagor, fraud or duress is prima facie presumed, and in 
the latter's suit to redeem, the mortgagee must allege and show that  he 
paid full price and without oppression, and upon his failure to do so, no 
issue as  to such matter is raised. 

2. Mortgages-Purchase by Mortgagee-Registration-Vendor of Mort- 
gagee. 

A purchaser for full value after registration of the mortgage from a 
mortgagee who has since taken a n  absolute deed from his mortgagor, 
acquires no superior right to the land than his grantee had. 

3. Mortgages-Mortgage-Outstanding Title-Additional Security. 
An outstanding title to lands afterwards acquired by the mortgagee is 

only an additional security to the montgage debt. 

4. Appeal and Error-Objections and Exceptions-Briefs. 
Exceptions in the record not set out in appellate's brief, or in support of 

vhich no reason or argument is stated or authorities cited, will be taken 
a s  abandoned by him on appeal to the Supreme Dourt. Rule 34. 

5. Instructions-Evidence-Peremptory-Appeal and Error. 
An instruction based upon the findings of the jury upon unconflicting 

evidence is not objectionable as  peremptory. 

APPEAL by defendants from Long, J., a t  September Term, 1917, of 
RICHMOND. 

The plaintiffs, as the jury find, are the heirs a t  law of Tony Cole, 
who died intestate in December, 1906, seized and possessed of a tract 
of 185 acres near Hamlet, N. C., which he had mortgaged in sundry 
mortgages t o  t3he delfendant Boyd. While this relation of mortgagor and 
mortgagee existed, Boyd obtained a fee-simple deed from Cole for 100 
acres of the land covered by the mortgages. Boyd sold 10 acres of the 
land which lie held under mortgage from Cole to his codefendant, Gor- 



don, who purchased from mortgagee with notice of the mortgage. These 
facts are admitted in the answer by the defendants. 

The court submitted four issues, the first two of which were whether 
the plaintiffs were the heirs at law of Tony Cole, to  which the jury 
responded "Yes." The court submitted also these issues: 

3. Did the defendant Gordon purchase the 10-acre tract described in 
the complaint with notice that the defendant Boyd was mortgagee of 
said land from Tony Cole, as alleged in the complaint? 

4. Did the relation of mortgagor and mortgagee exist betwecn Tony 
Cole and the defendant T.  I?. Boyd from 12 February, 1902, to the 
death of Tony Cole in December, 1906, as alleged in the complaint? 

To both of these issues the jury also responded "Yes." Upon said 
verdicc the court adjudged that the plaintiffs were entitled to posses- 
sion of the land upon payment of the amount due upon said mortgage 
and referred the case to Fred W. Bynum, Eeq., referee, to state an ac- 
count of the balance due on said mortgage and to employ a competent 
surveyor to make a plat of the land embraced in said mortgages, with 
the boundaries thereof, and upon the confirmation of said report and 
the payment of the amount ascertained to be due thereon, the defen- 
dants should reconvey said property to the plaintiffs, heirs a t  law of 
the mortgagor. From said judgment the defendants appealed. 
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Manning di. Kitchin and Wal ter  R. Jones for plaintiffs. 
Morrison & Dockery and E.  A. H a r d  for defendants. 

CLARK, C. J. The brief of the defendants states as follows: "The 
court submited certain issues to the jury with reference to the relation- 
ship of the plaintiffs to their alleged intestate, and gave instructions 
to the jury thereon. We will not discuss any of these rulings assigned 
as errors, because the case is necessarily disposed of, in our opinion, by 
the errors assigned upon the third and fourth issues submitted 
to the jury." The brief thereupon sets out issue 3, whether the de- (557) 
fendant Gordon purchased the 10-acre tract described in the 
complaint with notice that the defendant Boyd was mortgagee of said 
land from Tony Cole, as alleged in the complaint, contending that said 
issue was not sufficient to dispose of the case. 

The brief further sets out the fourth issue: "Did tthe relation of mort- 
gagor and mortgagee exist between Tony Cole and the defendant 
Boyd from 12 February, 1902, to the death of Tony Cole in December, 
1906, as alleged in the complaint?" 

The defendants objected to the submission of the foregoing issue and 
assigned i t  as error, but assign no reason for the objection to either 
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issue. I n  the brief, they contend &hat the purchase of land by a mort- 
gagee from his mortgagor is not void as a matter of law, and tha t  a 
deed from a mortgagee t o  a t h i ~ d  party for land purchased from his 
mortgagor is not invalid, because the mortgage was upon record a t  the 
time the mortgagee executed the deed to such third party. 

The brief further states that  "there are many exceptions and assign- 
ments of error, none of which the defendants desire to abandon; but 
after full reflection, we think the case may be disposed of upon the 
sufficiency of the issues submitted and instructions to tthe court." 

The brief submits no argument or authorities upon any other propo- 
sition. Rule 34 of this Court provides: 'Exceptions in the record not 
set out in appellant's brief, or in support of which no reason or argu- 
ment is stated, or authorities cited, will be taken as abandoned hy 
him." This has been often cited and upheld by the Court. 

The jury have fouqd tha t  the  plaintiffs were heirs a t  law of Tony 
Cole, the deceased mortgagor. It is admitted tha t  Boyd was mortgagee, 
and that while such mortgagee he bought the land in question from the 
mortgagor, taking a conveyance therefor, and tha t  he conveyed 10 
acres thereof to his codefendant Gordon, who took said conveyance 
with the mortgage a t  the time on record. It is not denied that  the mort- 
gage has never been canceled. 

If the defendants desired any further or different issues submitted, 
or any other instructions than those given, i t  was their duty to have so 
asked the court. 

As the case stands, upon the ground chosen by the defendants in the 
brief, the controversy practically presents the question whether, when a 
mortgagee takes a conveyance of the mortgaged property from the 
mortgagor, the  burden is upon the defendants to  allege and prove that 
he bought for full value and without any influence or oppression ex- 
ercised against the mortgagor. 

The answer does not allege that  Boyd bought of the mortgagor for 
full value and without fraud or oppression, and he having ten- 

(558) dered no issue to tha t  effect the judgment of the court directing 
a statement of the account and a reconveyance by the mortgagee 

upon the payment of the balance found to be due on the mortgage debt 
is correct, the amount paid for such conveyance being simply a credit 
to be entered upon the debt. 

It is well settled tha t  when a mortgagee purchases the equity of re- 
demption or takes in an outstanding title, the defendant holds the title 
as  additional security for any indebtedness secured by the mortgage. 

When the mortgage is admitted or shown, the burden is upon the 
mortgagee to allege and to  show tha t  he took a conveyance of the land 
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from the mortgagor for full value, and that there was no oppression or 
undue influence. In  such case, "Once a mortgage always a mortgage" 
applies, and as the mortgagor is "in chains" the court will not throw 
upon him the burden of proving that  the transaction was inequitable, 
but the burden is upon the mortgagee to allege and show that the pur- 
chase was for full value, and that no advantage was taken of the inort- 
gagor. 

The exceptions not discussed in the appellant's brief are deemed 
waived. The appellants' brief rest their defense entirely upon '(the 
errors assigned" upon tihe third and fourth issues. 

The contention of the defendant is that while the purchase of land by 
a mortgagee is prima facie evidence of duress or fraud, that  the Court 
has never held that such deed is void except when the mortgagee buys 
the property a t  public sale. This is not controverted, but the burden 
was upon the defendant to rebut the presumption by showing the trans- 
action was free from fraud or oppression, and that  the price paid was 
fair and reasonable. McLeod v. Bullard, 86 Y.C. 210; Jones v. Pullen, 
115 N.C. 471. 

But for the denial in the pleadings that  the plaintiffs were the heirs 
of Tony Cole, the court might well have ordered the reference to  state 
the account. The plea that  Boyd claiined under the Phillips' deed could 
not avail the defendants in view of the admission that  Boyd was mort- 
gagee a t  the time he took said deed. 

The mortgage of record includes the 10 acres sold to Gordon. Boyd 
testified that  there was a balance due him on the mortgaged debt and 
the registration was noitice to Gordon. I, James v. Gaither, 93 N.C. 358; 
Harper v. Edwards, 115 K.C. 246. He took the land in the same plight 
and condition as Boyd held it. It was not discharged from the lien of 
the mortgage and he acquired no better title than Boyd possessed. 

The conveyance from the mortgagor to the mortgagee was not void, 
but the burden was upon the defendants to show that the price paid 
was fair and reasonable and that the transaction was free from fraud 
or oppression. I n  McLeod v. Bullad,  86 N. C. 210, Smith, C. J., 
held that when the mortgagor conveys his equity of redemption (559\ 
to the mortgagee but later* brings an action to state an account 
and to cancel the deed, the burden of proof is upon the mortgagee to  
show by evidence other than the deed itself that the transaction was 
fair; that  he paid full value in order to rebut the presumption of law 
that the conveyance was fraudulent-a mortgagee being included in 
the class of trustees to  whose dealing with their cestuis que trustent the 
presumption is applied. 

This case has often been cited since. I n  one of them, Jones v. Pullen, 
115 N.C. 472, the Court held: "Where a mortgagee with power of 
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sale deals directly with the mortgagor and purchases from him the 
equity of redemption, there is by reason of the trust relation s pre- 
sumption of fraud which, )as decided in McLeod v. Bzdlard, supra may, 
be rebutted by showing the transaction was free from fraud or oppres- 
sion and that the price paid was fair and reasonable, in which case the 
mortgagor can not avoid the sale." The opinion in this case is by Shep- 
herd, C. J., and is like t'hat in McLeod v. Bzdlard, a very full and com- 
plete discussion of the subject saying: '(This is an inflexible rule and 
not because there is but because there may be fraud." 

The mortgage in this case contained a power of sale, if that made 
any difference. The mortgagee dealt directly with the mortgagor and 
took a conveyance of the land, i. e. ,  he bought the equity of redemp- 
tion. In  Cauley v. Sutton, 150 N.C. 327, Walker, J., says: 'We  have 
held that if the mortgagee pays off an encumbrance or buys any out- 
standing title superior to his own, he can not hold it for his own benefit, 
but the act inures to tihe benefit of him whom he holds as trustee." 
And further: "If he buys a t  a sale made in a prior mortgage, he does 
not acquire the title for his own personal benefit-, but merely removes 
an encumbrance and the charge of i t  as a prior lien, upon the property 
itself; and this is so be~cause he cannot take advantage of his position to  
the injury of those whose interests are committed to his protection. 
Taylor v. Heggie, 83 N.C. 244." T o  the same purport, McLeod v. 
Bullard, 86 N.C. 210, approving on rehearing S. c., 84 N.C. 516, which 
held "Where a mortgagee buys the equity of redemption, the law pre- 
sumes fraud and the burden is on the mortgagele to show the bonu 
fides of the transaction." 

The burden of proof was upon the defendants, and they did not ten- 
der any other issues. Nor did they object to the issues tendered, nor did 
they assign any error in the submission of the third and fourth issues 
except a follows: "The defendants objected to the tender of the third 
and fourth issues. Objection overruled and defendants except." In 
their brief the defendants as a matter of argument contend that the 
third issue is not sufficient to dispose of the case and that the fourth 
issue was erroneous because the purchase by Gordon from Boyd was 

not void because the mortgage was on record. 
(560) However, as we have seen, the third issue was sufficient t o  dis- 

pose of the case unless the defendants averred and proved to t<he 
satisfaction of the jury that the purchase was for full value and with- 
out fraud and oppreesion and they should have tendered an issue to 
that effect. The answer does allege that the land was conveyed to Gor- 
don by Boyd for fair value. But there is no allegation that the convey- 
ance from Cole to Boyd was for full and fair value and without fraud 
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and oppression. Upon the pleadings the issues submitted were those 
which arose upon the pleadings. 

The instruction given by the court was not as contended by the de- 
fendants a peremptory instruction, but is as follows: "The jury is in- 
structed that the relation of mortgagor and mortgagee is one of trust 
and confidence; that the mortgagee is trustee; that when a mortgagee 
buys a superior or paramount outstanding title-outstanding in some 
one else-he buys and holds the same for the benefit of the mortgagor 
and holds such title as trustee. And the court therefore instructs the 
jury that the purchase of the title of Robert Phillips by T. F. Boyd on 
14 May, 1936, the relation of mortgagor and mortgagee then existing 
between T. F. Boyd and Tony Cole, then the purchase of such title 
inured to the bencfit of Tony Cole, and T. F. Boyd still continued the 
trustee of Tony Cole for the said property and such of i t  as was not 
sold by both of them. Gentlemen, that is the law as I understand it. 
It has been the law all the time and I give you that instruction. I 
believe I have stated to you that the burden is on the plaintiff t o  satis- 
f y  you by the greater weight of the evidence and you will understand 
that  i t  is only as t o  the fourth issue that upon all the evidence if you 
believe it, you will answer the issue 'Yes.' " This issue was as to wheth- 
er the relation of mortgagor and mortgagee existed between Boyd and 
Cole down to the death of the latter. 

As to the third issue, the court instructed the jury: "If you believe 
all the evidence in the case and find the Gordon tract, as i t  is called is 
included within the mortgage deed made by Cole to Boyd, then you 
will answer that issue 'Yes,' because registration of the deed would be 
notice to Gordon and everybody else as to what it purports to convey." 

Upon consideration of all thc exceptions, we find. 
No error. 

Cited: Forbes v. Harrison, 181 N.C. 464; S. v. Lea, 203 N.C. 25; 
Harrelson v. Cox, 207 N.C. 652; Byrd v. Waldrop, 210 N.C. 670; Mas- 
sengill v. Oliver, 221 N.C. 134; Atkinson v. Atkinson, 224 N.C. 125, 
126, 131. 
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(561) 
L A N E  L E H U E  v. WESTERX UNIOK TELEGRAPH COXPANY. 

(Filed 22 Xay, 1918.) 

1. Telegraphs-Money Orders-Stipulations-Principal and  Agent-Banks 
-Negligence. 

A stipulation printed upon an application for the transmission of money 
by telegraph, and signed by the applicant, that  if the place for the pay- 
ment of the money was not a money order office, the company should be 
allowed to employ a bank to make ultimate payment, a s  the agent of the 
sender without liability for the neglect of the bank, is a valid and rea- 
sonable one. 

2. Same--Contracts. 
Where the applicant for the transmission of a money order by tele- 

graph has been correctly told by the agent of the company that  it  
would be necessary for i t  to employ a bank for its ultimate payment, 
and he makes his application under the printed stipulations that  the 
company would not be liable for the neglect of the bank which was made 
the agent of the sender for the purpose; and i t  appears that  the company 
v a s  not in default in  performing its duties under the circumstances; 
Held, there has been no breach of contract by the telegraph company 
permitting a recovery against i t  for mental anguish. 

3. Telegraphs-Torts-Damages-Mental Anguish. 
I n  order to recover damages against a telegraph company for mental 

anguish for breach of a public duty in negligently failing to promptly 
transmit a money order by telegraph, the damages must reasonably and 
probably flow from the to r t ;  and where the money is sent by the  hus- 
band for the return home of his wife and another telegram is sent later to 
her announcing the death of her mother, which was unknown to the 
parties until then, mental anguish for her failing to receive the money 
in time to attend the funeral of her mother is not recoverable. 

Action, tried before Lyon, J., a t  October Term, 1917, of Wake, upon 
these issues: 

Did the defendant negligently fail to pay to the plaintiff the sun1 
of $11.45 within reasonable time, a s  alleged in the complaint? An- 
ewer: "Yes." 

What amount of damages, if any, is the plaintiff entitled to recover? 
"$750." 
From the judgment rendered defendant appealed. 

Douglass & Douglass for plaintiff. 
Albert T. Benedict, Pace & Boushall, Tillett & Guthrie for defen- 

dant. 

BROWN, J. This cause was before this Court on demurrer to com- 
plaint and is reported in 174 N. C., 332. The demurrer was overruled 
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and the cause remanded for trial. 
We allege to what is held in the opinion on the first appeal, (562) 

but we think the facts brought out* fully on the trial present a 
different case from that alleged in the complaint. 

It now appears that  plaintiff's husband deposited the $11.45 with 
defendant at Raleigh between 7:30 and 8 A. M., 22 November. He 
informed the lady clerk that his wife, the plaintiff, was in Black Moun- 
tain without means and that he desired to transmit the money to her 
a t  once. The plaintiff's husband testified: "She asked me if my wife 
was known in Black Mountain and she said the money would have to 
go through the bank." 

The husband then signed the application for the inoney order, which 
contained the following stipulation: "When the company has no office 
a t  destination authorized to pay money, i t  shall not be liable for any 
default beyond its own lines, but shall be the agent of the sendor, mith- 
out liability and without further notice, to  contract on the sender's 
behalf mith any other telegraph or cable line, bank or other medium for 
the further transmission and final payment of this order." 

Two very important facts are established: 
1. The plaintiff's husband was informed that Black Mountain mas 

not a nloney order office and that  tlie money n ~ u s t  be transmitted 
through a bank. 

2. That at the time the plaintiff's husband did not know of his 
mother-in-law's death; neither did the wife, and consequently the de- 
fendant could have no knowledge of it. 

It appears that the message was promptly sent and the inoney trans- 
mitted by Battery Park Bank of Aslieville and received by the Com- 
monwealth Bank at Black Mountain by 11:20 A. M. of November 22d. 
That  bank a t  once mailed notice to  plaintiff to call for the money. She 
failed to do so up to 2 P. M., when the bank closed. Plaintiff appeared 
next morning and received the inoney. It was 3:30 P. M., 22 Novem- 
ber (after bank closed) that  plaintiff received telegram announcing the 
death of her mother. 

It is manifest that there was unreasonable delay upon the part 
of defendant in transmitting the money through its nearest money 
order office a t  Aslieville to the bank of Black Mountain. The reason 
plaintiff did not receive the money before the bank closed was because 
the bank notified her by mail, as i t  usual, to call for the money and she 
failed to receive notice in time to call before tlie closing hour. 

Tha t  the plaintiff cannot recover damages for her alleged mental 
anguish for a breach of contract is quite plain. No such damage could 
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have been within the contemplation of the parties when the contract 
was made. At  that  hour neither the husband nor his wife knew of the 

death of her mother. She did not learn of i t  until 3:30 P.M. that 
(563) day. 

The plaintiff, however, bases her right to recover ex delicto. 
To  justify this plaintiff must show that the defendant has violated a 
public obligation it  owed to her and that  the damages suffered are 
"such as were reasonably probable under the relevant facts existent a t  
the time of tort  committed." This case, 174 N.C. 332. 

We fail to  see in the evidence any breach of duty. The defendant 
had the right to establish certain offices as money order offices, and also 
t o  refuse to  establish other offices as money order offices. Black Moun- 
tain was not a money order office, and there is no suggestion that there 
was any obligation upon the defendant t o  establish a money order of- 
fice there, and particularly in tthe winter time, when as matter of gener- 
al knowledge, Black Mountain is but a small town and the receipts 
wholly inadequate to enable the company to  make money order 
payments. 

In  accepting the message, both the plaintiff's husband and the de- 
fendant understood that the payment was t o  be made through a bank, 
and a t  the time the money was accepted in Raleigh the plaintiffs' hus- 
band expressly agreed that if the ultimate destination was not a money 
order office, then the telegraph company might employ a bank as the 
agency to complete the delivery, and that the bank would in such a 
case be the agent of the plaintiff, and the defendant would not have 
any liability for the acts of the bank. 

The stipulation printed in the money order application signed by 
the husband contains a distinct provision that  if the place a t  which the 
money was t o  be paid was not a money order office, then the company 
should be allowed to employ a bank to make the ultimate payment and 
that the company would not be liable for the acts or neglect of the 
bank. The bank was made the agent of the sender for the further 
transmission of the money beyond the defendant's money order offices. 

There is nothing unreasonable or against public policy in this. The 
defendant did not undertake to contract against its own negligence, but 
only to provide a means which the sender, if he chose to  do so, could 
avail himself of for transmission of money beyond defendant's lines. 
I n  this there appears an analogy between this case and the case where 
a telegraph company is called upon to deliver an ordinary message a t  a 
point beyond its lines, when i t  is compelled to use a telephone company. 
All of the courts, including our own, have held that  where these public 
service corporations are not able to make the ultimate delively them- 
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selves, they have the right to limit their liability Lo their own lines. 
6 Cyc., 479, and cases cited. 

In  a leading case, where this subject is fully discussed, the Supreme 
Court of Tennessee said: "The other provision embodied in this regu- 
lation is that the telegraph company limits its liability to losses occur- 
ring cin its own lines. This has usually been treated as an offer of 
~pecial terms. As such, i t  constitutes, with the assent of hhe em- (564) 
ployer of the company, a valid contract. This proTvision is clear- 
ly just and reasonable. In  the absence of a partnership relation be- 
tween them, one telegraph company has no more authority over an- 
other company than an individual has. A telegraph company should be 
entitled, therefore, to contract specially with one who wishes to employ 
i t  that i t  shall not be liable for loss occasioned by ithe act of a connrct- 
ing con~pany." 

But perhaps the most conclusive case is the recent decision of Tele- 
graph Co. v. Carter, 156 S. W., 333, where the Court said: 

"No obligation rested upon appellant to accept a message for points 
beyond its own line, and where it had no office or facilities for delivery. 
37 Cyc., 1664, par. 9 ;  Tel. Co. v. Hargrove, 14 Tex. Civ. Ap., 79. It is 
likewise true that it is absolved from liability for default or negligence 
occurring on its connecting line resulting in injury to  appellee." 

Speaking with refercnce to such stipulations, i t  is in effect said in 
Cyc., 37 1992, par. 6, that such ~t~ipulations are reasonable and valid, 
and will protect the initial carrier against liability for negligence on 
the part of any other company to which the message is necessarily 
transferred, citing a line of cases in note 70 thereunder in support 
thereof. See, also, Jones on Telegraph, where the same doctrine is an- 
nounced, section 446. 

The plaintiff's husband accepted the defendant's services to transmit 
the money with full knowledge that it had no money order office a t  
Black Mountain and that hc must use the services of a bank, acting as 
his agent, t o  get i t  t o  his wife. 

Assuming for the argument's sake that there was a breach of public 
duty by defendant in failing to deliver the money promptly, under the 
facts plaintiff cannot recover mental anguish damages for the reason 
that a t  the time the tort was committed under the relevant facts then 
existent, such damages could not be reasonably probable to flow from 
the tort. 

Neither the husband, wife or defenda,nt knew that the mother was 
dead and how could it be within the bounds of reasonable probability 
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that  her failurc to rcceive tlie money sent for another purpose would 
cause her mental suftfering. 

The motion to nonsuit is allowed. 
Reversed. 

ITTEAR-WELL PANTS COMPANY V. ANKIE E. WEST. 

Evidence-Contracts-Principal and  Surety-Judgments. 
The plaintiff's attorney having obtained three judgments for goods sold 

aud deli~eretl, had execntion issued on all  of them, whereupon the de- 
fendant gare a written offer of guarantee of payment if the executions 
\\-ere withdrawn, upon certaiil terms, which were accepted by the attor- 
ney in writing, mentioning specifically all  three of the judgments with 
n i u o ~ ~ n t  of each. The defendant testified that  she mas aware a t  the time 
that  there were three judgments mil executions, and her testimony on 
the trial that she did not understand that she guaranteed one of them, 
vr irs improperly admitted. 

APPEAL by defendant from Imze, J., a t  December Term, 1917, of 
BTTNCOMBE. 

by defendant for payment of a judgment recovered by plaint% against 
McDovell & Reynolds. Mark W. Brown, attorney for creditors, ob- 
tained judgment on 4 Decenher, 1916, before a magistrate against 
McDowell & Reynolds in favor of tlie plaintiff for $90, and at the same 
time two others in favor of Fleishman, Morris & Co. for $348.63. Exe- 
cutions were issued on all tlircc. When the sheriff was about to close 
debtors' place of business, tlic defendant (who was sister in law of 
McDowell) sent E. B. Atkinson to sec the attorney for judgment cred- 
itors "in reference to defendant guaranteeing the payment of tlie judg- 
ments which Mark W. Brown had procured before J .  D. Dermid, 
Justice of the Peace, so as to have said exccutions withdrawn." 

The dcfendant threupon wrote a letter to said Brown 4 January, 
1917, as follows: "If you will extend the judgments that you hold 
against McDowell & Reynolds for such terms-say they make four (4) 
payments (naming 4 February, 4 March, 4 April, and 4 May) if this is 
satisfactory to  you 1 will see that  these payments are made as per 
agreement. MISS ANNIE E. WEST." 

On the next day said M. W. Brown wrote the defendant accepting 
her gurantee, incntioning specifically all three judgments with the 
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amounts and asking that  if she did not understand that she was to  pay 
these judgments in installments on the dates mentioned, t o  let him 
know. To  this the defendant made no objection. On 6 February said 
Brown wrote her a note again naming all three judgments specifically 
and stating tha t  unless $100 was sent him a t  once he would institute 
suit. To  this the defendant replied: "I sent you today $41.50 on first 
payment of judgments against McDowell & Reynolds. I will ask you to  
extend time for payment of the remainder until the  12th." 

The  defendant t,estified tha t  she did not understand tha t  she (566) 
was guaranteeing this judgment as well as the other two, but on 
cross-examination stated she knew tha t  three judgments had been 
taken by Brown before the justice of the peace a t  the time she wrote 

not except thi~s judgment. 
From verdict and judgment in favor of defendant the plaintiff ap- 

pealed. 

Mark W .  Brown for plaintiff. 
T'onno L. Gudger for defendant. 

CLARK, C. J. I t  was error to admit the testimony of the defendant 
t h a t  she did not understand she was guaranteeing this judgment in the 
written guarantee she sent Brown, for she testified tha t  she knew there 
\yere three judgments held by Brown, all taken at  the same time, and 
i t  was to procure the holding up of the  l e ~ y  of the executions upon 
these judgments that the guarantee was given. 

The court also erred in refusing to charge as prayed by the plaintiff, 
"If the jury believes all the  evidence in tihis case, i t  will answer the is- 
sue 'Yes, $90 and interest.' " 

It is elementary tha t  a written agreement can not be changed, al- 
tered, or varied by a contemporaneous parol agreement, and in this 
case, the  defendant does not even allege nor put in evidence such 
parol change of the contract, but merely says that  she "did not under- 
stand" tha t  she was guaranteeing all three judgments. 

There were other errors, but i t  is not necessary to discuss them. 
S e w  trial. 
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BLACK MOUNTAIN RAILROAD COMPANY ET AL. v. OCEAN ACCIDENT 
ASD GUARAR'TEE CORPORATION. 

(Filed 22 May, 1918.) I 
Principal and  Surety - Indemnity Companies - Contracts - Independent 

Contractors-Judgments-Payment. 
The directors of a railroad company contracted with its promoter hold- 

ing nearly all  of its stock for the construction of a short connecting line, 
who in turn contracted with a partnership composed of himself and his 
superintendent for its construction, and took a policy in the defendant 
company in the name of the partnership to guarantee the turning over 
of the road to the railroad company free from all claims for damages. 
Judgment was obtained against the railroad company for injury to the 
contractor's employee upon the ground that  it  could not relieve itself of 
such liability by contract, the defendant guarantee company having been 
notified and taken charge of the suit. Held, the defendant was axed with 
knowledge and was liable for the amount of the recovery; and the orig- 
inal contractor, having allowed the amount in settlement with the rail- 
road company, is entitled to recover i t  under the defendant's policy a s  a 
liability which "arose by operation of law." 

BROWX, J., dissenting ; WALKER, J., concurring in the dissenting opinion. 

APPEAL by defendant from Carter, J., a t  January Term, 1915, 
(567) of MCDOWELL. 

Pless & Winborne,  H .  G. Morrison, and J .  J .  McLaughlin for plain- 
t i f f .  

A. Hall Jolznstan, F.  W .  Catlin, and A. S. Barnard for defendant. 

CLARK, C. J. Stripped of unnecessary details, the following are the 
facts: The plaintiff railroad company mas chartered in 1910 for the 
construction of a railroad from Boonford through Yancey County. The 
pronzoter and organizer of the railroad company was Charles L. Ruffin. 
The six directors, each holding one share of stock, contracted with said 
Ruffin to build said railroad, he receiving in payment the entire capital 
stock except said six shares. Ruffin subsequently contracted with Ruffin 
& Harris, a partnership composed of himself and his superintendent, 
J. H. Harris, to build a short branch line. Said Harris besides his 
usual salary, was to receive the profits over certain prices agreed upon 
for the work to be done. Ruffin contracted with the railroad company 
to turn over the road free from all claims for damages. He took out a 
policy in the name of Ruffin & Harris to insure them against payment 
of damages sustained by enzployees while building said branch line. 
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Ruffin seems to have been the Pooh Bah of the enterprise-nearly the 
whole thing. 

An employee, Gus Forney, being injured, recovered $5,000 through 
his guardian Watson against the railroad company for such damages 
(Watson v. R. R., 164 N.C. 176), this Court holding that though the 
damages were sustained by the negligence of an independent contrac- 
tor, i t  being a dangerous employment, the railroad company was also 
liable therefor. 

Subsequently the railroad company, haying paid the judgment, 
brought this action againist the defendant, claiming to be subrogated 
to the rights of said Ruffin against the accident company by reason of 
the damages which i t  had paid by reason of the negligence of the con- 
tractor Ruffin. The complaint and summons were amended to make 
Charles L. Ruffin a coplaintiff and to allege, which was not de- 
nied, that Ruffin had reimbursed tlie company for said loss by (568) 
having the $5,000 deducted from the sums due him by the rail- 
road company, and Ruffin asks recovery against the defendant upon 
the policy upon the ground that the amount recovered by Watson as 
guardian against the railroad company was a liability which, in the 
language of the poIicy, "arose by operation of law." this Court having 
held that the railroad company was liable on account of the negligence 
of the contractor, and the defendant having been notified had taken 
charge of the action brought by Watson, guardian of Forney, and had 
defended till judgment, and on appeal in this Court, and was thereby 
fixed with knowledge and liability for the amount of such recovery. 
R. R. v. Accident Corp., 172 N.C. 637. 

The strength of the defendant's contention is that it did not agree to 
save Ruffin & Harris from liability to the railroad company, and espe- 
cially did not agree to be respoilsible on Ruffin's contract to hand over 
the railroad to the corporation free from liability for damages to em- 
ployees. 

This ignorcs tlie fact that the railroad company was held liable sole- 
ly because of the negligence, as found by the jury, of the subcontrac- 
tors and that, irrespective of any contract between Ruffin and the rail- 
road company and of any claim for subrogation, that the railroad com- 
pany having paid for the damages caused by t,he negligence of the sub- 
contractors, Ruffin having reimbursed the railroad company had a right 
to recover such amount upon the policy issued by the defendant to 
Ruffin R: Harris because he was the member of the firm, who paid the 
loss, and besides, Harris, upon the record, seems to have been only a 
nominal member. At any rate Ruffin's receipt to the defendant on pay- 
ment by i t  to him of the judgment in this case will be a protection 
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against any possible action by Harris, for the subcontractors Ruffin & 
Harris are indebted t o  Ruffin, as the contractor in chief, for the  pay- 
ment by Ruffin to the railroad and the receipt by the railroad to  Ruffin 
is a valid debt against Ruffin & Harris, even if Ruffin were not a mem- 
ber of said partnership. . 

I n  R. R. v. Accident Corp., 172 N.C. 637, the previous appeal in 
this case, i t  was said: "When the suit was brought in which this recov- 
ery was had by the employee, the defendant took part  in making the 
defense," and further: "It is immaterial tha t  the indemnity was taken 
out in the name of Ruffin & Harris, for as one of the partnership he is 
responsible to the railroad company for the loss and can require the  in- 
demnity company to make the loss good." Since then Ruffin has paid 
the railroad company the damages, which had been recovered by the 
employee out of the railroad company, and Ruffin is now of course en- 
titled to recover said amount out of the indemnity company. 

Affirmed. 

BROWK, J., dissenting: I anz olf opinion tha t  the legal conclu- 
sions of Mr. Robert L. Ryburn, who has made a very clear and 

(569) comprehensive report in this case, are coi~recb upon the facts as 
found by him and as modified by the judge. 

It is admitted that the policy was issued to Ruffin & Harris, a copart- 
nership, and contracts "to indemnify the assured against loss from lia- 
bility imposed by law upon the assured on account of bodily injuries, 
etc." 

The policy contains the following clauses: 
"Right of Action Against Corporation.--E. No action for the indem- 

nity against loss provided for in section 1 of the insuring agreements 
of this policy shall lie against the corporation, except for reimburse- 
ment of the amount of loss actually sustained and paid in money by 
the assured, in full satisfaction of a judgment, duly recovered against 
the assured, after final determination of the litigation, nor unless 
brought within two years after such final judgment shall have been 
paid. 

"L. No change in the agreements, conditions, or statements of this 
policy, either printed, signid by the general manager of the corpora- 
tion, nor shall notice to or knowledge possessed by any agent or any 
other person be held to waive, alter, or extend any of such agreements, 
conditions or statements." 

It is unnecessary to  consider the right of the plaintiff railroad com- 
pany to  be subrogated to  the rights of Ruffin & Harris under the policy 
as Charles L. Ruffin, one of the copartners is a party plaintiff t o  this 
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I n  Kelly v. London Guarantee & Accident Co., 97 Mo. App., 625, in 
passing on a policy of indemnity issued to a copartnership, the Court 
says: 

"We are of opinion that where the contract of indemnity is to indem- 
nify for the loss occasioned by accidents to employees of a partnership, 
for negligence of the partnership, in order to render an insurer liable, 
the accident must happen to the employee while engaged in work for 
the partnership and by reason of the negligence of the partnership and 
that this must be made to appear by the judgment of the proper court." 

I n  an action on a policy of indemnity containing a clause identical 
with the one quoted, this Court held: "It is necessary for the plaintiff 

action and the case may be considered from the standpoint of his right 
to recover. 

railroad company and obtained judgment against i t  exclusively upon 
the ground that the work was inherently dangerous and responsibility 
could not be shifted. He never obtained judgment against Ruffin & 
Harris or either of them. 

The payment by Ruffin to the railroad company was purely volun- 
tary and was in no sense in discharge of a liability imposed by law up- 
3n Ruffin & Harris, or either of them. 

What is meant by "liability imposed by law" is shown by the provi- 
sions of the policy itself and i t  means a liability imposed and evidenced 
by a final judgment a t  the end of the litigation. By the express stipu- 
lation of the parties as set out in their contract, the defendant con- 
xacted to protect Ruffin & Harris only from liability imposed by 
aw on them, and neither Ruffin nor Harris could maintain an (570) 
 tio on against the defendant under the policy until a judgment 
lad been duly recovered against them and after final determination of 
the litigation, and they had actually sustained a loss and paid the 
lame in money, in full satisfaction of such a judgment. 

If a suit had been brought against Ruffin & Harris, and either Ruffin 
)r Harris had voluntarily paid any amount in settlement of the suit, 
,he amount so paid could not be recovered from this defendant, and 
,his being so, neither of them can upon any reasonable basis hold the 
lefendant for an amount which was paid on a judgment rendered 
tgainst a third party. As stated, all payments made by Ruffin were 
)n judgments rendered against tihe Black Mountain Railway Com- 
)any, for which he considered himself liable utnder t,he contract hc- 
ween him and it. 

k 

It is admitted that the payment made to the railroad company by 
Ruffin was in settlement of the sum paid by the company in discharge 
of the judgment that Forney obtained against the railroad company. 
Forney, although injured in the service of Ruffin & Harris, sued the 

- 
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to show t(hat he hals sustained the loss he seeks to recover in his action 
against an indemnifier against loss, and not alone that a judgment has 
been obtained against him for an injury to an employee covered by the 
bond." Lowe v. Fid. & CQS. CO., 170 N.C. 445. 

In order to recover, plaintiff Ruffin must show a final judgment 
against himself establishing that Forney was injured in the service of 
the copartnership and that he has paid such judgment. This he has 
failed to do. 

There is no protense that this requirement of the policy has ever been 
waived. In  fact, it could not be waived or abrogated except in the 
manner pointed out in Section L above quoted. 

Cited: Newsome v. Surratt, 237 N.C. 300. 

A. W. BILLINGS v. WILLIAM WILBY. 

(Filed 22 May, 1918.) 

1. Contracts-Telegrams-Offer and Acceptance-Request fo r  Formal 
Contract. 

A subcontractor for constructing a sewer telegraphed an offer to an- 
other, offering him a certain price per running foot to do the work, who 
unconditionally accepted by telegram, adding "Send contract signed a t  
once": Held, the telegrams constituted a definite and binding contract, 
unaffected by the fact that the request for a more formal contract had 
not been complied with. 

2. Same-Confirmation-Inquiry--InstructiontiTrs. 
Where a definite and binding contract for constructing a sewer has 

been made by offer and acceptance by telegraph, evidence that  the con- 
tractor again telegraphed his acceptance with the further words, "Wire 
a t  once if you accept" my proposition, does not indicate his purpose to 
abandon any of his rights under his contract or to reopen the question; 
and where his evidence denies the sending of the later telegram, it is 
proper, under any view of the  evidence, a s  in  this case, for the court 
to instruct the jury to answer the issue in the affirmative if they "believe 
the evidence and find the facts to be as  testified by the witness and dis- 
closed by the documents produced in evidence." 

ACTION, tried before Carter, J., a t  October Term, 1917, of 
(571) WILKES. 

The action was to recolver damages for breach olf an alleged 
contract conferring on plaintiff the right to construct the pipeline for a 
sewer from the new Federal building in Wilkesboro, N. C. On denial of 
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1 the contract and any and all liability thereunder, the jury rendered 
the following veiidict: 

1. Did defendant enter into a contract with plaintiff A. U. Billings 
to employ said Billings to cut the ditch and lay the sewer line a t  the 
price of 40 cents per running foot, as alleged in the complaint? An- 
swer: "Ycs." 

2. Was the plaintiff able, willing, and ready to do and perform the 
work according to contract? Answer: "Yes." 

3. Did defendant breach said contract as alleged in the complaint? 
Answer: "Yes." 

4. What damages, if any, are plaintiff entitled to recover of defend- 
ant? Answer: "$220." 

Judgment on the verdict and defendant excepted and appealed, as- 
signing for error chicfly a refusal to nonsuit plaintiff and the instruc- 
tion of his Honor on the first issue as follows: "You are instructed that 
if you believe the evidence and find thc facts to be as testified by the 
witnesses and describcd hy the docunwnts produced in evidence, you 
will answer the first issue 'Yes.' " 

Hayes & Jones for plaintiff. 
Fairley & Hendren for defendants. 

HOKE, J .  There was evidence on the part of the plaintiff tending to 
show that plaintiff, a contractor of extended experience and en- 
gaged a t  the time in "grading off the foundation" for the new (572) 
Federal building a t  Wilkeaboro, N. C., on 16 February, 1916, re- 
ceived a lcttpr from William Wilby, defendant, then a t  Selma, Ala.,and 
who had the aubccmtract for the plumbing and laying the sewer line, 
inviting a prqosition from plaintiff for cutting the ditch and laying 
the line, atic., according to survey and specifications which had been 
already made by the gomrnment; that on 13 January, 1916, plaintiff 
r q l i d  by telegram from North Wilkesboro as follows: 

"Will put in sewer line according to  specifications for $500, you fur- 
nish pipe and material North Wilkesboro. Wire a t  once is you accept 
this. (Signed) A. U. BILLINGS." 

On same date defendant sent by wire a night letter as follows: 

"Forty cents per running foot is best I can do, I furnish pipe and you 
cement. I can do it myself for less than this, but want i t  put in before 
my man comes. If I cannot get i t  for the above amount, will wait and 
put i t  in myself. 

(Signed) WILLIAM WILBY." 
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To this plaintiff replied by telegram a t  10:40 A. M., 14 January 

"Night letter received. Will accept. Send contract signed a t  once." 

Tha t  plaintiff was ready, able, and willing to  do the work and had 
the hands and tools there for the purpose, and on the night before he 
was to  begin, which was several days after plaintiff's last message, 
plaintiff received a telegram from defendant to  the effect that he would 
advise plaintiff in a day or two about the work; that defendant never 
did advise plaintiff further about i t ,  but soon thereafter undertook the 
work himself, etc.; that plaintiff's damage in the loss of the contract 
was about $250. 

On matters relevant to the issue, defendant introduced his own depo- 
sition t o  the effect "that he was plumber resident in Selma, Ala., and 
had a subcontract for installing the plumbing and sewer for the build- 
ing, and, in addition to the telegrams already in evidence, there was 
attached to his disposition two other telegrams in terms as follows, one 
purporting to be from plaintiff to defendant, dated 18 January, 3 P.M.: 

"I accept your sewer proposition. Wire a t  once if you accept mine. 

Start  work a t  once in the morning. (Signed) A. U. BILLING: ." 
(573) And another from defendant to plaintiff: 

"Will advise you within next few days regarding sewer prop- 
osition. (Signed) WILLIAX WILBY." 

I n  reference to the additional telegrams attached to the deposition 
and purporting to  be froin plaintiff, "I accept your sewer proposition. 
Wire a t  once if you except mine. Start  work in morning,' plaintiff 
recalled, testified that he did not send nor authorize any one else to  
send such a telegram. On perusal of this evidence, we are clearly of 
opinion that  a definite contract to let the work in question was con- 
stituted between these parties by the telegram of plaintiff, dated 14 
January, in reply to defendant's night letter and in terms: "Night let- 
ter received: will accept. Send contract signed a t  once," and this result 
is nolt affected by the closing words of the message, "Send contract 
signed," etc. 

This, by correct interpretation, meaning merely that  it was the de- 
sire and preference of the plaintiff that  the agreement they had made 
should be written out and formally signed by the parties, and i t  is the 
recognized position here and elsewhere that,  when the parties have 
entered into a valid and binding agreement, the contract will not be 
avoided because of their intent and purpose to have the same more 
formally drawn up and executed and which purpose was not carried 
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Yowhfnss v. HENDERHOKVILLE. 

out. Cooding v. Moore, 150 N.C. 195; Teal v. Templeton, 149 N.C. 32; 
Sanders u. Pottlixer Bros. Trust Co., 144 N.Y. 209; Clark on Con- 
tracts, 2 Ed., 29, and authorities cited. 

I n  Moore's case, supra, i t  was held that  ''when parties to  an oral con- 
tract contemplate a subsequent reducing of i t  t o  writing as a matter of 
convenience and prudcnce and not as a condition precedent, i t  is bind- 
ing on them through their intent to  formally express the agreement in 
writing was never carried out." 

And in 144 N. Y., supra, "If the corrcspondence and telegrams be- 
tween the parties contain all the details of a contract, i t  is enforcible 
though they intended that  their agreement s~hould be formally expressed 
in a single paper which, when signed, should be the evidence of what 
already had been agreed upon." 

This being thc correct position, we must approvc his Honor's charge 
on the first issue that, "if the jury believe the evidence and find the 
facts to  bc as testified by the witness and disclosed by the documents 
produced in evidence, you will answer the first issue 'Yes.' " 

The parties having entered into definite contract by the message 
frolm the plaintiff of date 14 ,Januaiy, the additionel message introduced 
by the defendant, even if genuine, evinces no purpose t o  abandon any 
rights he had acquired or to  reopen the question of what had been done 
beitween them, and if i t  were oltherwise, the charge of his Honor; 
when considered in reference t$o the testimony and the conditions (574) 
presented, could only mean and was clearly intended to mean 
that  if the par01 cvidence given by plaintiff to the effect that  he had 
never sent this telegram or authorized any onc else to  do so, should be 
accepted by the jury and the fact so found, such message should not 
be allolwed to affect thc determination of the issue. 

On the record, we find no crror in the charge or in the refusal of 
the motion to  nonsuit, and the judgment below must ,be affirmed. 

Cited: TVi1kin.r v. Cotton Mills, 176 N.C. 80. 

(575)  

11. P. C. YOTRUANS v. THE CITY O F  HENDERSONVIJ,Lf;. 

(Filed 28 Mag, 1918.) 

1. Municipal Corporations-Cities and 'Gowns-Streets and Sidewalks- 
Surface Waters-Negligent Const~uetion-Dalnages. 

A municipal corporation is not ordinarily responsible in damages for 
the increase of water upon a n  abutting owner in regard to the flow and 
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disposal of surfacr water incident to the grading and paven~ents of its 
streets, acting in pursuance of legislative authority, unless there has been 
negligence on its part which caused the damages complained of. 

2. Same-Dedication of Streets-Powers Conferred. 
The right of a municipality to change the grade of its streets and im- 

prove them according to modern and generally approved methods passes 
to the municipality in  the original dedication and may be exercised by its 
authorities as the good of the public may require, subject to the condition 
that it be exercised with proper skill and caution : and if, in a gicen case, 
or as  it  may affect the property of some abutting owner, there is a breach 
of duty in this respect causing clamage, the municipality may b r  held 
responsible. 

3. Municipal corporations-Cities and  Towns-Surface Waters-Nogli- 
gcnce-1)nmagcs-Compcnsation. 

While municipal corporation may ordinarily pave and grade their 
streets without liability for a n  increase of surface water naturally falling 
or1 the lands of a private owner, where the work is properly done, they a re  
not xllowed, from this or other cause, to concentrate and gather such 
water into artificial drains and throw then1 on the lands of an individual 
owncr in such manner and volume a s  to cause substantial injnry to same 
without making adequate provision for its proper outtiow, unless compen- 
sation is made, and for  a breach of duty in this respect a n  action will lie 
against them. 

4. Same-!hespasf+-Nuisance-Contributory Negligence. 
An injury to the land of a n  abutting owner on the street of a munici- 

pality by the negligence of the city in failing to provide a proper outflow 
for the surface waters it  had concentrated and discharged on the land 
from the grading and pavement of its street is in the nature of a tres- 
passer nuisance, and the doctrine of contributory nrgligence does not 
always in strictness apply. 

5. Municipal Corporations-Cities a n d  Town+Surface W a t e r e D r a i n e  
Connecting Pipes-Liability-Storms. 

In  this action against a municipality for concentrating the surface 
water in grading arid paving its sheet  UrJoII the land of an abntting owner 
to his damage, there was evidence tending to show that the city had placed 
a subsurface drain on the plaintiff's land, running beneath his dwelling, 
insufficient to carry off the water, and on the other hand that the injury 
was solely caused by insuficient and improperly laid connecting drain 
~ i p e s  placed by the plaintiff' to carry off the water from his remaining 
land. The dainagcs sought were caused by the rising of water in  plain- 
tiff's dwelling, etc. : I l e l d ,  the defendant's liability depended chiefly upon 
whether the injuries sustained were likely to result and did result under 
and from defendant's negligence in placing an insufficient subsurface 
drain pipe, under the conditions presented, with regard to whether the 
defendant had made adequate provision for the surface water under all  
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ordinary rains and storms likely to occur, whether the injuries com- 
plained of were entirely caused by plaintiff's own default in negligently 
laying his connecting drains. 

6. Municipal Corporations-Cities a n d  Towns-Surface Waters-Negli- 
gence-Measure of Damages. 

Where a municipal corporation is liable in damages to the land of a n  
owner abutting upon the street, caused by its negligence in failing to pro- 
vide a sumcient drain to carry off the surface waters, a recovery may be 
had of such a s  may have directly resulted from the defendant's wrong, and 
al l  consequential damages which could reasonably be expected to occur, 
and did occur, under the conditions existing a t  the time. 

7. Municipal Corporations - Surface Waters  - Negligence - Damages - 
Duty  t o  d minimize. 

Where a municipality has damaged the land of a n  abutting owner upon 
the street by reason of its failure to construct an adequate drain pipe to 
carry off the surface waters from the street, such owner is not required to 
minimize his damages by running a counter drain, or incur substantial 
espense in the protection of his property when i t  is largely experimental 
in its nature and might result in incurring liability to a lower proprietor. 

ilction, tried before Lane, J., and a jury, a t  Spring Term, 1917, of 
HENDERSON. 

The action was t o  recover damages to  plaintiff's house and lot abut- 
ting on Fourth Avenue in Hendersonville, N. C., claimed to have been 
caused by wrongfully diverting water upon the same by defendants, 
engaged in grading and paving the streets of the town. There was also 
allegations with supporting evidence, on the part of plaintiff, that  de- 
fendant in such work had wrongfully and negligently concentrated the 
surplus water of the streets and thrown same upon plaintiff's lot, caus- 
ing damage t o  the lot and the house situa;te thereon. 

On the part  of defendant, there was denial of any wrongful (576) 
diversion of water or any wrongful or ne~gligent concentration of 
water, etc., and allegations that  any damage suffered by plaintiff was 
caused by her own wrong and negligence in so laying drain pipes on 
her lot that  the flow of water upon same was oblstructed, causing the 
damage complained of. 

On issues submitted, tihe jury rendered the following verdict: 
1. Was plaintiff damaged by the city of HendersonvilIe in diverting 

water upon her premises, as alleged in the complaint? Answer: "Yes." 
2. What damage has plaintiff sustained by reason of the diversion of 

the water? Answer: "$800." 
Judgment on the verdict, and defendant excepted and appealed, as- 

signing errors. 
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A. C .  Jones, S t a t o n  & Rector,  and S m i t h  & S h i p m a n  for plaintiff. 
E.  W .  Ewbank for defendant .  

HOKE, J. There were facts in evidence on the part of plaintiff tend- 
ing to show that she owned and occupied a residence lot in the city of 
what was formerly the auditorium lot, and before the acts complained 
of the natural flow of surface water in that vicinity was across the rear 
of the lot from east towards the southwest corner of the same; that 
professing to act under powers conferred by legislative charter, the au- 
thorities of the town a t  different times had so graded Fourth Avenue, 
and later graded and paved this and other connecting avenues and 
streets of the town, that large quantities of water were diverted from 
their natural flow in and upon plaintiff's lot, causing damages to same. 

Thc; evidence of plaintiff further tended to sholw that defendant, 
through its officers and agents, had concentrated the water of the street 
and conveyed the same upon plaintiff's lot by subsurface drains or 
pipes running under plaintiff's residence, and defendant, by its wrong- 
ful diversion of water and by bithulithic pavements upon its streets 
and avenues, had so increased and accelerated the volume of surface 
water so conveyed to plaintiff's lot that i t  overcharged the pipes pro- 
vided for draining off the same, causing said pipes to burst, flooding the 
lower story of plaintiff's house and causing great damages to same; 
that plaintiff repeatedly complained to the town authorities and made 
appeals that  they would make some provision for her protection, and 
such appeals were refused, defendant claiming that they were not 
charged with any duties in reference to plaintiff's lot and had no right 
of way thereon, and, on repeated and cointinuous damages suffered, 

plaintiff stopped up the pipes leading under her residence, caus- 
(577) ing the water to back out in the public streets, etc., when de- 

fendants, to relieve the situation, put a large drain pipe around 
the side of plaintiff's house and which seems, for the present a t  least, 
to  have relieved the conditions presented. 

The evidence on the part of defendant was to the effect that they had 
not diverted any water on to plaintiff's lot which did not naturally flow 
there, but on the contrary, the action of the authorities in grading and 
paving the streets had relievad plaintiff's lot of much of the water that 
formerly flowed over her property; that defendant had not built or 
placed the subsurface pipes running under plaintiff's lot and was in no 
way responsible for their condition; that defendant was not guilty of 
any negligence in the matter, but the pipes as laid or adopted by the 
town and so running under plaintiff's house and lot were adequate for 
carrying off the water without appreciable harm, and would have done 
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30 but for plaintiff's own wrong in extending these pipes from the back 
~f her house about 80 feet to the rear of her lot, and which were laid 
vith insufficient fall, and so negligently that same were filled up and 
,o such an extent that the water was backed up into plaintiff's house, 
:ausing the damage complained of. 

Upon this, a general statement of the principal facts relevant to the 
nquiry, his Honor in effect, charged the jury that if in grading and 
laving the streets the defendant, through its officers and agents, had 

artificial drains, etc. Barcliff v. R. R., 168 N. C. 268; Briscoe v. Park- 
er, 145 N. C. 14; Mixzel v. McGowen, 125 N. C. 439), but inregardta 
the flow and dispo~sal of surface water incident to the grading and pave- 
ment of streets, a difference rule is recognized, and s municipality, 
acting pursuant to legislative authority, is not ordinarily respon- 
sible for the increase in the flow of water upon abutting owners unless 
there has been negligence on their part causing the damage complained 
of. The right to change the grade of the streets and to improve the 
same, according to modern and generally approved methods, passed to 
the nlunicipality in the orignal dedication and may be exercised by the 
authorities as the good of the public may require. I t  is held in this 
jurisdiction, however, that the right referred to is not absolute, but is 
on condition that the same is exercised with proper skill and caution, 
and if, in a given case, or as it may affect the property of some abut- 
ting owner, there is a breach of duty in this respect, causing damage, 
the municipality may be held responsible. 

This rule of liability laid down by the Court in Mmres v. (578) 
Wilmington, 31 N. C. 73, has been many times approved in this 
State and is in accord with well-considered authority in other jurisdic- 
tions. Hoyle v. Hickory, 167 Y.C. 619-620; Harper v. Lenoir, 152 N.C. 
723; Dorsey v. Henderson, 148 N.C. 423; Jones v. Henderson, 147 N.C. 
120; Churchill v. Commissioners, 48 Neb., 87; Evansville v. Decker, 
84 Ind., 325; Chalkley v. City of Richmond, 88 Va., 402; Perry v. City  
of Worcester, 6 Gray, 544; 4 Dillion on Nunicipal Corporations (5th 
Ed.),  see. 1735. 

On the record therefore, we must hold that there was error in the 
ruling of his Honor that defendant was liable for diverting water upon 
plaintiff's Iand, incident to the grading and paving of the streets, with- 
out regard to the manner in which it may have been done. 

6 

< 
7 
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I 
diverted upon plaintiff's property more water than would naturally 
flow there, causing damage, the plaintiff would be entitled to recover. 

Such a principle has been approved here in determining the proprie- 
tary rights of individuals or public-service corporations both in refer- 
ence to natural watercourses and surface waters when collected into 

- 
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- " 

tiff's property, causing damage to same as alleged. And, under appro- 
priate instructions applied t o  the fa& and the principles of law 
heretofore stated, the question of defendant's responsibility should be 

whether defendant has wrongfullv turned its surface 47ater on nlain: 

made to depend chiefly on whether, having gatheEed and concentrated 
the surface water into artificial drains or sewers, i t  turned same on 
plaintiff's property in such manner and such volume that  the injuries 
complained of were likely to result, and did result, under and from the 

conditions presented. If so, the issue should be answered "Yes." 
(579) If, however, the defendant, in the exercise of due care, had 

made adequate provsion for the surface water under all ordinary 
rains and storms likely to  occur, and the injuries complained of were 
entirely caused by plaintiff's own default. in negligently laying her 
pipes from her lot to her back fence then there should be no recovery, 
and the issue should be answered "No." 

If the issue on liability is answered for plaintiff, then she is entitled 
t o  recover "All direct damages resulting from defendant's wrong and all 
consequential damages which could be reasonably expected to  occur, 
and did occur, under conditions existent a t  the time." Bozoen v .  King, 
146 N.C. 385-390, the opinion in the case quoting with approval from 

I n  further consideration of the facts in evidence, i t  is very generally 
held here and elsewhere that  while municipal authorities may pave and 
grade their streets and are not ordinarily liable for an increase of sur- 
face water naturally falling on the lands of a private owner, where the 
work is properly done, they are not allowed, from this or other cause, 
t o  concentrate and gather such waters into artificial drains and throw 
them on the lands of an individual owner in such manner and volume 
as t o  cause substantial injury to the same and without making ade- 
quate provision for its proper outflow, unless compensation is made, 
and for breach of duty in this respect an action will lie. Patoka Town- 
ship v. Hopkins, 131 Ind., 142; City of Evansville v. Decker, 84 Ind., 
325; Miller v. Morristown, 47 N.J. Eq., 62; Field v. West Orange, 46 
N.J. Eq. 183; VI McQuillan Municipal Corporations, secs. 2710-2711. 
And cases in our own Reports are in full recognition of the principle. 
Davis v. Smith, 141 N.C. 108; Porter v .  Durham, 74 N.C. 767, etc. 

While our Court, as shown, ha~s referred the right t o  recover in 
actions of this character to the general principles of negligence, these 
injuries being in the nature of trespasser nuisance (4 Dillion, sec. 
17351, the doctrine of contributory negligence as administered in this 
jurisdiction may not always in strictness be applied and on the facts as 
non7 presented, we are of opinion that  the question of liability between 
these parties should be determined on this or some eauivalent issue. 
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Hale on Damages, pp. 34 and 35, as follows: "This last author, in sub- 
stance, says that  wrongdo~w is liable for all damages which are the 
proximate effects of his wrong, and not for those which are remote. 
That direct losses are necessarily proximate, and compensation there- 
for is always recoverable. That  consequential losses are proximate 
when the natural and probable effect of the wrong." 

It was urged for defendant that though plaintiff may have suffered 
injury, her damages should be slight for the reason that,  a t  small ex- 
pense, she could have relieved her property from any and all effects of 
the wrong. The general principle is fully recognized with us that, in 
case of contract broken or tort committed, the injured party should do 
what reasonable care and business prudence requires t o  minimize the 
loss. Hocutt v. Telegraph Co., 147 N.C. 193; Bowen v. King, 146 
N.C. 385; Tillinghast v. Cotton Mills, 143 N.C. 268; R .  R .  v. Hard- 
ware Co., 143 N.C. 54. But i t  has been also decided tha t  one who has 
been injured by a wrong of this character is not compelled t o  counter 
drain or incur substantial expense in protection of his property where 
such a course is largely experimental in its nature and might result in 
incurring liability to  a lower proprietor. Roberts v. Baldwin, 155 N.C. 
276; S. c., 151 N.C. 407; Caldwell v. R .  R., 171 N.C. 365. 

For the error indicated there must be a new trial of the cause, and it 
is so ordered. 

New trial. 

Cited: Shaw v. Greensboro, 178 N.C. 429; Elam v. Realty Co., 182 
N.C. 603; R .  R. v. Lumber Co., 185 N.C. 233; Mills v. McRae, 187 
N.C. 709; Eller v. Greensboro, 190 N.C. 718; Gore v. Wilmington, 194 
N.C. 456; Monger v. Lutterloh, 195 N.C. 279; Medlin v. W a k e  Forest, 
195 N.C. 862; Hall v. Trust Co., 200 N.C. 737; Oettinger v. Kinston, 
203 N.C. 846; Broadhurst v. Blythe Bros. Co., 220 N.C. 472; Troitino 
v. Goodman, 225 N.C. 416. 

G U T  KIRKMAN v. THEODORE SMITH. 

(Filed 28 May, 1918.) 

1. Estates - Contingent Limitations-Heirs-Children-Statutes-Inter- 
pretation-Death of Mrst Taker. 

The statute of 1827, now Revisal, see. 1581, providing that  every con- 
tingent limitation by deed or will, made to depend upon the dying of any 



person withoUt heirs or heirs of the body, etc., shall be held and inter- 
preted a limitation to take effect when such person shall die, not having 
such heir, etc., changed the law as  it  was interpreted prior to 1829, a s  
to perpetuities, and the Statnte is not only a law validating limitations 
of this character, by referring the "death without heir or issue" to a 
fixed and definite time, but is also regard as  a rule of interpretation 
by which the estate of the first taker is to be affected with the contingency 
until his death, unless i t  clearly appears upon the face of the deed or 
will that an earlier period was intended by the testator for the first 
estate to become absolute. 

2. Same-Intent-Vesting of Estates. 
On devise of a n  estate to 11. for life, then to G and I<., and if they 

should die without bodily heirs, then orer, the creation and existence of 
the life estate, without more, does not, of itself, affect the statutory rule 
of construction as  to estates in remainder, and the contingency affecting 
such estates will continne to affect the same till the death of the first 
takers in remainder. Revisal, sec. 1581. 

3. Sam-Defeasible Fee-Deeds and Conveyances. 
A devise to hl. "to be hers her lifetime" and then to G ,  and K., and if 

they should die without any bodily heirs, "then said land shall go b a d  
to the Flow heirs," after the death of 11. and K., it is Held,  that G., who 
is alive, married and having living children, has a fee-simple title to the 
land, defeasible upon his dying without children, and he cannot convey 
a perfect title thereto. 

ACTION, heard on demurrer to  complaint before Long, J., a t  
(580) Spring Term, 1918, of MECKLENBURG. 

On matter relevant t o  the question presented, tlhe complaint 
alleged that  ~defendanh had entered inho s written contract t o  pur- 
chase of plaintiff a tract of land of 132 acres a t  the price of $4,000, 
or t o  buy one-half a t  $2,000, if plaintiff could only make a valid title to  
that  half; that the title offered by plaintiff depends upon the clause 
in the will of D. W. Flow, executed in 1893, and facts relevant to  the 
que~stion as follows : 

"Second. To Margaret G. Kirkman, one tract of land known as the I 
Harkey Place, supposed to be about 132 acres, adjoining the lands of 
Mrs. Helena Morrison, J. A. Houston, and joining my home tract; to  
be her lifetime, and then t'o go t o  Guy Kirkman and Marvin Kirk- 
man, and if they should die without any bodily heirs, then said land 
to go back to the Flow heirs. I also give to  my daughter, Margaret G. 
Kirkman, three hundred dollars." 

(d.) That  Marvin Kirkman died intestate in the year 1903, he then 
being a young man only eighteen years of age, unmarried, and left no 
issue or lineal descendants. 

( e . )  That Margaret G. Kirkman died on the second day of Febru- 
ary, 1918, intestate. 
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ff.) That  Guy Kirkman, this plaintiff, is now thirty-one years of 
age, and has a wife and two children, 8 and 10 years of age, respective- 
ly. 

Defendant demurred on the ground tha,t, on the facts a s  (581) 
stated, plaintiff could no6 make a valid title. 

Judgment sustaining demurrer and plaintiff excepted and appealed. 

Thaddeus A. Adams for plaintiff. 
C'ansler & Cansler for defendant. 

HOKE, J .  The question of title between these parties was presented 
to  the Court on appeal in a former case, and it  was held that, under 
the terms of the will and the relevant facts then existent, the estate 
held and title offered by Guy Kirkman was only a defeasible fee and 
the contract, therefore, which stipulated for a perfect title, could not be 
enforced. Kirlcman v. Smith, 174 X.C. 603. This opinion having been 
certified down and judgment entered and the life tenant having in the 
meantime died, the parties contracted and plaintiff instituted the 
present suit, contending that the death of said life tenant had so af- 
fected plaintiff's estate that a good title could now be made, but we 
are of opinion that  on the record the position cannot be sustained. 

Prior to  the act of 1827, i t  was very generally recognized that  in a 
devise to one in fee with limitations over, if the first taker die without 
heir or heirs of his body or issue, in terms importing an indefinite fail- 
ure of heirs or issue, the limitation over on (such contingency was held 
to  be too remote and void under the rule against perpetuities. 

The position, though enforced a t  times with great reluctance by the 
judges, was considered too strongly entrenched and fortified by prece- 
dent to  be disturbed by judicial action, but operating, as i t  did not in- 
frequently, t o  frustrate the intention of the testator and destroy the in- 
terests of meritorious claimants, the General Assembly, in 1827, en- 
acted a statute, Revisal, sec. 1581, that  as to all deeds and wills exe- 
cuted on and after 15 January, 1828, "Every contingent limitation in 
any deed or will made to depend upon the dying of any person without 
heir or heirs of the body, or without issue or issues of the body, or 
without children or offsprings or descendant, or other relative, shall 
be held and interpreted a limitation to take effect when such person 
shall die, not having such heir, or issue or child, or offspring, or des- 
cendant, or other relative (as the case may be) living a t  the time of 
his death, or born to  him within ten lunar months thereafter, unless 
the intention of such limitation be otherwise and expressly and plain- 
ly declared in the face of the deed or will creating it." 
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I n  various authoritative cases construing this statute, i t  has been 
established that i t  is not only a lam validating limitations of this 
character by referring the "death without heir or issue" to a fixed and 

definite time, but i t  should also be regarded as a rule of interpre- 
(582) tation by which the estate of the first taker is to  be affected with 

the contingency until his death unless i t  clearly appears on the 
face of the deed or will that  an earlier period intended by the testator 
for the first estate to  become absolute. Kirkman v. Smith, 174 N.C. 
603; Springs v. Hopkins, 171 N.C. 486; Rees v. Williams, 165 N.C. 
201; S. c., 164 N.C. 128; Harrell v. Hagan, 147 N.C. 111; Sain v. 
Baker, 128 N.C. 256; Buchanan v. Buchanan, 99 N.C. 308. 

True, i t  is fully recognized with us that in case of ambiguity perwit- 
ting construction, the law will favor the early vesting of estates, and 
that  ordinarily the first taker is to  be regarded as the primary object of 
the testator's bounty and, construing wills in reference to  these princi- 
ples, we have also repeatedly held that in certain instances an earlier 
period should be fixed upon for the contingent estate t o  vest, as in 
Whitfield v. Doughss, ante, 46; Bank v. Johnston, 168 N.C. 314; Dunn 
v. Hines, 164 N.C. 113. 

But, in these cases, the ruling was made by reason of terms and limi- 
tations in the will having some proper bearing or qualification on the 
estate or interest of the first holder, and none of them, so far as exam- 
ined, will sanction or uphold the position that  in wills or deeds coming 
under the provision of the statute, such a result will be affected by a 
vested and preexisting life estate in another. On the contrary, many of 
the cases directly hold that this of itself and without more will not in- 
terfere with the full operation of the statutory rule; that  a dying with- 
out issue shall be referred to the death of the first holder of the estate 
affected by the contingency. Wichard v. Craft, present term; Hobgood 
V .  Hobgood, 169 N.C. 485; Elkins v. Seigler, 154 N.C. 374; Perrett 
v. Byrd, 152 N.C. 220. And so, in the present instance, there is noth- 
ing whatever which shows or tends to  show tha t  an earlier period was 
intended other than the mere fact that  a vested life estate is first given 
to Margaret G. Kirkman. 

The case of Hilliard v. Kearney, 45 N.C. 221, cited and much re- 
lied on by plaintiff, involved the construction of a will bearing date in 
1775, and expressly exempted from the effect of the statute. In  so far 
as wills subject to the statute are concerned, it has been restricted in its 
effects t o  the question actually decided in that  case, to  wit, that the 
quality of survivorship annexed to a devise to  five tenants in common 
should terminate a t  the death of the devisor when expressed in the sin- 
gular number, and there was nothing in the clause or elsewhere in the 
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will to show that a succession of survivorships was intended or that  the 
exihtcnce of the contingency should extend bcyond such death. Buchan- 
an. a. Buchanan, supra; Harrell v. Hagan, supra. 

TVhile there is much valuable learning in Hilliard v. Kearney, and the 

law as a rule of interprctation. See Baker v. Xain, 128 N.C. 256. 
And in the recent case of Rider v. Oates, 173 N.C. 569, also cited for 

plaintiff, the decision was made to rest on the ground that the deed of 
trust in express terms provided that the estate to the grantor's children 
should become absolute, "shall vest absolutely a t  the death of his 
widow." And that this was not changed by a subsequent limitation in 
the deed that in the event of all the children dying without issue, the 
said property shall descend to the brothcrs and-sisters, and construing 
thesc provisions together and so as to give each its proper effect, the 
true intent and meaning of the deed was that the property should go 
to these brothers and sisters only if all of his children died without 
issue before the estate brought directly within the statute: "That the 
deed itself fixed the earlier pcriod for the termination of the contin- 
gency." 

There is no error and the judgment sustaining the demurrer is 
Affirmed. 

Cited: Patterson v. McCormick, 177 N.C. 455, 456; Love v. Love, 
179 N.C. 117; Goode v. Hearne, 180 N.C. 479; Prat t  v. iMills, 186 N.C. 
398; Mountain Park Institute v. Lovill, 198 N.C. 648; House v. House, 
231 N.C. 221, 226. 

W. H. FORE v. SYLVA TANNING COMPANY ET AL. 

(Filed 28 May, 1918.) 

1. Removal of Causes-Courts-Jurisdiction. 
When a verified petition for removal of a cause from the State to the 

Federal Court, accompanied by a proper bond, has been aptly and duly 

case is therefore often cited, tihere is doubt if i t  is in any way 
autlmritative as to wills or deeds subject t o  tho statutory rule of (583) 
interpretation and, <as suggested in the argument of the defend- 
ant, the other decision of like kind cited by plaintiff are either cases 
of wills bearing date prior to the statute or in the two or three since 
that time, they have been disapproved on the express ground that  the 
Court had not been sufficiently advertent to the change wrought by the 

- 
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filed in the former court, with averment of facts sufficient to require a 
removal under the law, the jurisdiction of the State court is a t  an end, 
without authority to pass upon or decide the issues of fact so raised, but  
only to consider and determine the sufficiency of the petition and the 
bond. 

2. Same--Diversity of Citizenship-Joinder-Petition-Sufficiency. 
Where a plaintiff has used a resident and nonresident defendant for a 

joint wrong, the cause of action, as  a legal proposition, must be taken 
and construed as  the complaint presents it, and, in such cases, on motion 
to remove the cause to the Federal court, by reason of the alleged fraud- 
ulent joinder of the resident defendant, the right to removal does not 
arise from general allegation of bad faith or fraud on the part of plain- 
tiff, however positive, but the relevant facts and circumstances must be 
stated with such fullness and detail and be of such kind a s  to clearly 
demonstrate or compel the conclusion that a fraudulent joinder has been 
made. 

3. Same-Corporations-Resident Employees. 
The plaintiff joined a nonresident defendant corporation, its resident 

general manager and other employees, in his action as  parties defendant 
to recover damages for a personal injury, and alleged with particularity 
that the negligent act complained of arose from the dangerous condition 
of the track under the supervision and control of the general manager, 
on which, through the negligent running of its train by another employee, 
a car had been derailed and thrown against a brick building within which 
he was engaged in the course of his duties to the nonresident corpora- 
tion, causing the wall of the building to fall, to his injury: Held,  a peti- 
tion to remove the cause to the Federal court for the fraudulent misjoin- 
der of the resident defendants with only general averments of their fraud- 
ulent joinder in the action, is insufficient to raise the issues of fact, and 
the cause is properly retained in the State court. Rea .v. M i r r o ~  Co., 
158 x.C. 24, cited and distinguished. 

ACTION, heard on motion to  remove the cause into the Fed- 
(584) eral courts by reason alleged fraudulent joinder of resident de- 

fendants, before Shaw,  J., a t  October Term, 1917, of JACKSON. 
There was judgment in denial of the motion and defendant company 

excepted and appealed. 

Walter  E.  Moore and Alley & Lea thewood  for plaintiff. 
C. C. Cowan for defendant. 

HOKE, J. We have held, in numerous cases on this subject, that when 
a plaintiff had sued resident and nonresident defendants for a joint 
wrong, the cause of action, as a legal proposition, must be taken and 
construed as the complaint presents i t  and, in such cases, on motion to 
remove the cause to the Federal court by reason of the alleged fraudu- 
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lent joinder of the resident defendants, the right to  removal does not 
arise from general allegations of bad faith or fraud on the part of the 
plaintiff, however positive, but the relevant facts and circumstances 
must be stated with such fullness and detail and be of such kind as to  
clearly demonstrate, "compel t,he conclusion" that  a fraudulent joinder 
has been made. Hollifield v. Telephone Co., 172 N.  C. 714; Cogdell v. 
Clayton, 170 N.C. 526; Pruitt v. Power Co., 165 N.C. 416; Smith v. 
Quarries Co., 164 N.C. 338-55; Lloyd v. R. R., 162 N.C. 485; Rea 
v. Mirror Co., 158 N.C. 24; Hough v. R .  R., 144 N.C. 692. 

I n  Hollifield v. Telephone Co., supra, i t  wa,s held: "Where a nolnres- 
ident defendant seeks t,o remove a cause to the Federal court upon the 
ground of diversity of citizenship, and alIeges in his petition that a res- 
ident defendant was fraudulently therein joined to prevent the 
removal, before the State court is under any duty or obligation (585) 
t o  surrender its jurisdiction there must be specific allegation of 
the facts constituting the alleged illegal or fraudulent joinder, and i t  
is not sufficient to charge generaly or by indefinite averment that  the 
joinder is or was intended to be in fraud of the nonresident defendant's 
rights." 

And like ruling was made in Smith v. Quarries Co. and Lloyd v. R. 
R., supra. Speaking to the subject in the last cited decision, the Court 
said: "On this question the authorities are to  the effect that  when 
viewed as a legal proposition the plaintiff is entitled to have his cause 
of action considered as he has presented it  in his complaint (R. R. v. 
iMiller, 217 U.S. 209; R. R. v. Thompson, 200 U.S. 206; Doughtery 
v. R .R., 126 Fed., 239), and while a case may in proper instances be 
removed on the ground of false and fraudulent allegation of jurisdic- 
tional facts, the right does not exist nor is the question raised by gen- 
eral allegation of bad faith, but only when, in addition to the positive 
allegation of fraud, there is full and direct statement of the facts and 
circum&znces of the transaction sufficient, if true, t o  demonstrate "that 
the adverse party is making a fraudulent attempt t o  impose upon the 
court and so deprive the applicant of his right of removal." Rea v .  
Mirror Co., 158 N.C. 24-27, and authorities cited, notably Kansas City 
R .  R .  v. Herman, 187 U.S. 63; Foster v. Gas and Electric Co., 185 Fed., 
979; Shane v. Electric Ry.,  150 Fed., 801; Knutts v. Electric Ry., 148 
Fed., 73; Thomas v. Great A-orthern, 147 Fed., 83; Hough v. R. R., 144 
N.C. 701; Tobacco Co. v. Tobacco Co., 144 N.C. 352; Ill. R .  R. v. 
Hutchins, 121 Ky., 526; Sou. R. R. v. Gruxzle, 124 Ga., 735. 

"True, i t  is now uniformly held that when a verified petition for re- 
moval is filed, acconlpanied by a proper bond, and same contains facts 
sufficient to  require a removal under the law, the jurisdiction of the 
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State court is at  an end. And in such case i t  is not for the State court to 
pass upon or decide the issues of fact so raised, but i t  may only con- 
sider and determine the sufficiency of the petition and the bond. Her- 
rick v. R. R., 158 N.C. 307; Chesapeake v. McCabe, 213 U.S. 207; 
Wecker v. hTatural Enameling Co., 204 US .  176, etc. But this position 
obtains only as to  such issues of fact as control and determine the right 
of removal, and on an application for removal by reason of fraudulent 
joinder, such an issue is not presented by merely stating the facts of the 
occurrence showing a right to  remove, even though accompanied by 
general averment of fraud or bad faith, but as heretofore stated, there 
must be full and direct statement of facts, sufficient, if true, to  establish 
or demonstrate the fraudulent purpose. Hough v.  R. R., 144 N.C. 692; 
Tobacco Co. v. Tobacco Co., 144 N.C. 352; Shane v. Ry., 150 Fed., 

801." 
(586) And, as showing that  we have correctly interpreted the de- 

cisions of the Federal Courts controlling on this subject, in the 
recent case of Chesapeake and Ohio Ry. v .  Cockrell, 232 U.S. 146, As- 
sociate Justice Van Devanter, delivering the opinion said: "So when in 
such a case a resident defendant is joined with the nonresident, the join- 
der, even though fair upon its face, may be shown by a petition for re- 
moval to be only a fraudulent device to prevent a removal, but &on.- 
ing niust consist of a statement of facts rightly engendering that  conclu- 
sion. Merely t o  traverse the allegations upon which the liability of the 
resident defendant is reisted or to  apply tihe epithet 'fraudulent' to the 
joinder will not sufice. The showing must be such as compels the con- 
clusion that the joinder is without right and made in bad faith." 

Considering the record in view of these established principles, we are 
of the opinion that the claim of fraudulent joinder of the individual 
resident defendants has not been sufficiently alleged by the petitioner 
and its application for removal has been properly denied. 

The basic facts of plaintiff's injury set forth in the complaint with 
great fullness and detail are to  the effect that,  in January, 1917, plain- 
tiff, a resident of North Carolina and an employee of defendant com- 
pany, was engaged in the performance of his duties in one of defen- 
dant's buildings a t  Sylva, N. C., his special mork being t o  haul tanbark 
in conipany's carts from the sheds into the said mill building; that  one 
of the tracks of the defendant company ran close by the side of said 
building, where plaintiff was a t  work and said track and roadbed had 
been allowed to become and remain in a dangerous and threatening con- 
dition, caused chiefly by leaky pipes and sewers running over and under 
said tracks; that, on the occasion in question, a train of the company 
heavily loaded with wood was backed along said track in a careless 
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manner by defendant's employees in charge of same, when a t  the point 
described, owing to the unsafe and dangerous condition of the track 
and the negligent manner in which the said train was operated, a car 
became derailed, was thrown against the brick and stone wall of the 
building where plaintiff was doing his work, causing same to fall upon 
plaintiff, inflicting serious injuries from which he is now a cripple and 
permamently disabled; that these injuries were caused by the joint, 
wrong and negligence of the defendant company, a foreign corporation, 
and of its resident employees and codefendants, E. L. McKee, presi- 
dent, superintendent and general manager of defendant company, who, 
in the complaint, is alleged to have had immediate charge, supervision, 
management and control of the hands and laborers employed in and 
around said plant, with power and authority t o  employ and discharg 
such hands and laborers, and of the method, manner and ways in which 
the several departments of said plant were conducted and oper- 
ated, of the upkeep, repairing, and maintenance of the aforesaid (587) 
sidetracks, spurs, and switches, and the running and operation 
of said cars and steam locomotives"; Wade C. Hill, foreman and su- 
perintendent, having immediate charge, supervision and control of en- 
gine and train crews and of the movement of its trains, etc., and also 
of its track crew and force employed to keep the track in safe and 
sound condition; Carse Bumgarner, track foreman, invested by the 
company with the immediate supervision and management and duty 
of keeping up and repairing said tracks; Robert Cordell, the engineer 
engaged as employee of defendant in operating said engine a t  the time 
when the negligent operation of the train was the alleged cause in part 
of plaintiff's injury; and the three remaining defendants named, as- 
sisting in the operation of said train, and whose duties and negligent 
breach thereof are also alleged. Having stated the connection of these 
individual and resident defendants, with cause and source of plaintiff's 
hurt, a detailed description of his injuries is set forth and judgment de- 
manded for the joint wrong of the company and its resident employees 
copnected with the wrong. 

While the petition for removal contains positive allegation of fraudu- 
lent purpose on part of plaintiff and very full denial of liability on the 
part of defendants or any of them, the allegations bearing on the ques- 
tion of fraudulent joinder are very meager and entirely insufficient to 
justify the Court in holding, from the facts stated, that such fraudulent 
joinder has been made or attempted. 

In  reference to E. L. McKee, there is, as stated, full denial of liabil- 
ity on his part and of any connection with the acts of negligence com- 
plained of. It is admitted, however, that this defendant is president of 



624 I N  THE SUPREME COURT. [I75 

the company. It is not denied that  he is superintendent and general 
manager, and, while it  is averred that  his duties as president were 
chiefly in the office of the company, there are no facts or circumstances 
set forth showing that, as president and general manager he is not 
guilty of negilgent default, causing the injury as charged in the corn- 
plaint. And in reference to  the other defendants, the only allegation 
bearing on the question of fraudulent joinder are as follows: "That 
none of the other defendants were responsible for or  connected with, as 
your petitioner is informed and verily believes, any of the acts of neg- 
ligence complained of in the complaint, but were in truth and in fact 
joined as parties defendants to prevent removal of this cause to  the 
Federal court, and that  as your petitioner verily believes this is indi- 
cated by the particularity with which the plaintiff alleges the citizen- 
ship of each of the other defendants in his said complaint." 

The position and conduct of all of these defendants, as stated in the 
complaint, are set forth as general averments in denial of liabil- 

(588) ity of these defendants, but affording no data designed and cal- 
culated to  inform and aid the court t o  a right decision on the 

question of fraudulent joinder. 
We were referred by counsel t o  the cases of Rhea v. Mirror Co., 158 

N.C. 24, and Wecker v. Nut. Enameling Co., 204 U.S. 176, as authori- 
ties in sufficient support of defendant's position. "In the Rhea case 
a suit against a foreign corporation and a resident employee, after d- 
leging fraudulent joinder in positive terms and with a full statement of 
the facts and circumstances of the occurrence, the petition averred that 
the resident defendant was an employee holding only a clerical position 
in the office, having no connection with plaintiff or his duties and was 
not on the premises when the injury occurred." 

"And in Wecker's case, afte~r denial of liability and averment of 
fraud, in an affidavit annexed to the petition and as part of same, i t  ap- 
peared that  the resident defendant held only a subordinate position as 
draughtsman in the company's office where he did his work under the 
immediate direction of a superior, and tha t  he had no relationship 
whatever with the injury or the cause of it, and upon these allegations 
the court very properly held that, if established, they were sufficient to  
disclose a case of fraudulent joinder requiring a present removal and 
that, under the decisions apposite, if plaintiff desired to  challenge the 
truth of the averments, he must do so on motion to remand or other 
proper procedure in the Federal court." Rhea v. Mirror Co. and au- 
thorities cited. 

In our case, however, the facts and circunlstances of the injury are 
set forth very fully in the complaint, stating the duties of the resident 
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JOI-IR'SON v. TELEGRAPH Co. 

defendants and showing the natural connection of said defendants and 
their en~ployment and service at  the time with the cause of plaintiff's 
injury, and these duties and this relationship are not challenged with 
specific allegatio~ns of fact in reference to  the same, but are met only 
by general averments in denial of liability, inadequate and insufficient 
to establish fraudulent joinder or to raise an issue in reference to the 
same. There is no error and the judgment denying the application is 

Affirmed. 

Citeds Motors Company v. Motor Company, 180 N.C. 620; Mor- 
ganton v.  Hutton 187 N.C. 739; Johnson v. Lumber Company, 189 
N.C. 83; Swain v .  Cooperage Co., 189 N.C. 533; Crisp v. Lumber Co., 
189 N.C. 736; Crisp v .  Fibre Co., 193 N.C. 81; Cowart v. Lumber Co., 
194 N.C. 788; Givens v .  Manufacturing Co., 196 N.C. 380; Hurt v. 
Manufacturing Co., 198 N.C. 4 ;  Trust Co. v .  R. R., 209 N.C. 311; 
Clevenger v .  Grower, 211 N.C. 243; Edwards v. R. R., 212 N.C. 64; 
Mills v. Mills, 230 N.C. 291. 

F. N. JOHNSON v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 28 May, 1918.) 

1. Telegraphs - Inters tate  Messages - Mental Anguish-Federal Law- 
Federal Decisions. 

,4 recovery from a telegraph rompany on an interstate message for men- 
ta l  anguish alone is governed by the Federal decisions and statutes, and 
thereunder is not allowed. 

2. Same-Pleadings-Demurrer-Nominal Damages. 
Where the complaint in a n  action alleges damages for mental anguish 

arising from the negligence of a telegraph company in transmitting o r  de- 
livering an interstale message, and also payment for the message in con- 
troversy, the toll paid for the message is a t  least recoverable, and a de- 
murrer is had. In  this case the element oL' damages upon allegations of 
physical suffering a r e  not passed upon appeal from judgment erro- 
neously sustaining demurrer to complaint. 

ACTION, tried before Lane, J., a t  April Term, 1918, of MACON. 
After the jury was impaneled and t~he complaint and answer 

read, the defendant moved for judgment upon the pleadings. (589) 
The court rendered judgment dismissing the action. Plaintiff 

excepted and appealed. 
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J. F. Ray, T. J. Johnston, and P. B. LYOrr for plaintiff. 
Merrim,on, Adams di: Johnston for defendant. 

BROWN, J .  The cornplaint allegcs, in substance, that on 30 May, 
1916, plaintiff, a resident of Franklin, N. C., was in thc town of Kings- 
port, Tenn., a t  work temporarily as a carpenter; that his wifc died and 
his daughter on the morning of 30th May sent him a telegram to 
Ringsport notifying him that his wife died that morning; that the tele- 
gram was sent by defcndant and reached Kingsport about 11 o'clock 
a.m. same day; that the defendant negligently failed to deliver said 
telegram after i t  reached Kingsport until aftor 6 p.m. 

In  consequence of this great dclay in the delivery of the telegram, 
plaintiff, avers he was unable to leave Kingsport on the regular passen- 
ger trains during the day, but had to leave on a freight train a t  mid- 
night, and was greatly delayed in reaching Franklin, N. C., that his 
wife's body was partially decomposed. 

The plaintiff claimed damages for the mental anguish suffered in 
consequence of the great delay and also finding his wife's. body in such 
condition. 

As the telegram was an interstate telegram, the plaintiff cannot re- 
cover for the mcntal anguish. This subject is fully discussed by Mr. 
Justice Walker in Norris v. Telegraph Co., 174 N.C. 94 where the 
authorities are cited. In that case it is said: "Following the Federal 
rule, we must hold that as this is an interstate message the plaintiff is 
not entitled to recover damages for mental anguish resulting from the 
defendant's negligence in not delivering the message in question." Sce, 
also, Askew v. Tel. Co., 174 N.C. 261, and cases cited; Western Union 
Tel. Co. v. Brown, 234 U.S. 542; James v. Tel. Co., 162 U.S. 650. 

The plaintiff alleges that he suffered damages other than mental 
anguish. He avers that, as the proximate result of defendant's negli- 

gencc, he was compelled to sit up a t  the station until past mid- 
(590) night and take a freight train, which was without seating ac- 
commodations and unadaptcd to passenger service, in consequence of 
which plaintiff suffered great physical discomfort and injury. 

Plaintiff further avers that in consequence of defendant's negligence 
he was compelled to walk frorn Dillsboro to Franklin a t  night over a 
rough mountain road, whereby his strength was completely exhausted 
-so much that he became unconscious on the road. 

It may be that under thcse various allegations of physical suffering 
the plaintiff may be able to offer proof of some injury the direct or 
proximate result of defendant's breach of duty. We will not undertake 
to pass on the matter until the evidence is in and the facts found. 
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It is evident that plaintiff is entitled to recover the 65 cents he paid 
for the telegram when deliveretd to him, together with costs of action, 
as defendant admits in its answer by tendering judgment for thesame. 

Therefore, his Honor erred in dismissing the action. 
We think the complaint states a cause of action, but as to what dam- 

age the plaintiff may be entitled to recover can best be determined 
when the evidence is in and the facts found. 

We think the court erred in dismissing the action. 
New trial. 

Cited: Hnrdie v. Telegraph Co. 190 N.C. 47; Lamm v. Shingleton, 
231 N.C. 15. 

H. R. SNIDER v. JACKSON COUNTY. 

(Filed 28 May, 1918.) 

I. Schools-Counties-Taxation-Statutes-Constitutional Law-Approv- 
a1 of Electors. 

The building and maintenance of its schools is not a necessary county 
expense, and a n  act which authorizes a tax levy for those purposes with- 
out provision requiring the submission of the question to the qualified 
voters of the territory or district is invalid. 

2. S a m ~ C o n s t i t u t i o n a l  i n  Part-Indivisible Scheme. 
Where a statute provides for an annual appropriation by a county for 

the maintenance and support of a school, to be collected by a special tax 
levy, taking certain public buildings of the county for the purpose and 
referring to the provisions of a prior act for its government generally, it 
manifests one indivisible scheme for the purpose of establishing the school, 
and its several provisions must stand or fall  together a s  to the constitu- 
tional requirements. 

APPEAL from order of Shaw, J., at  chambers, 20 July, 1917, from 
JACKSON. 

This action is brought by plaintiff, a resident and taxpayer of Jack- 
son County, t o  restrain the Board of County Commissioners from 
issuing bondr, levying special taxes, and pledging the credit of 
the county to the establishment of a farm-life school in said (591) 
county. The ground upon which the application for an injunc- 
tion is based in that  election has been held, as  required by law, 
authorizing the board to  incur the indebtedness m d  to levy the tax. 
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The court, Shaw, J., presiding in Superior Court of Jackson County, 
continued the injunction to  the final hearing. Defendant appealed. 

Coleman C. Cowan for plaintiff. 
Walter E .  Moore and Felix E.  Alley for defendants. 

BROWN, J. The act of the General Assembly of 1917 undertook to 
provide for the establishment of a farm-life school a t  Webster, in the 
county of Jackson. The act, among other things, provided that the old 
courthouse and jail in the town of Webster and certain lands, a part of 
the county home farm, be conveyed by the commissioners to the trus- 
tees of the farm-life school. The act also required the commissioners 
t o  levy an  annual tax sufficient to raise $2,500 for the yearly mainte- 
nance of the school. 

The act of 1917 also adopted and made a part of its enactment, as 
applicable t o  said farm-life school chapter 84 of the Public Laws of 
1911, section 6, of which later act required that there shall be provided 
by bond issue, or otherwise, as equipment for such schools a school 
building, with recitation rooms, laboratories and apparatus necessary 
for efficient instruction, etc., dormitory buildings with suitable accom- 
modations for not less than 25 boys and 25 girls, barn and dairy build- 
ings with necessary equipment, a farm of not less than 25 acres of good 
arable land. Said act of 1911 provided for an election on the question 
of a bond issue and the necessary taxation for the purposes indicated. 

It is manifest that  the act of 1917 is one indivisible scheme enacted 
for the purpose of establishing a farm-life school in the county of Jack- 
son. The several provisions of i t  must stand or fall together. They 
are not severable and distinct, and i t  is clear that  the constitutional 
provisions would not have been enacted without the presence of those 
that  are unconstitutional. Claywell v. Comrs., 173 N.C. 657, citing Em- 
ployers' Liability Cases, 207 U.S. 463-501, and others. 

The act of 1917 contains this provision: "Sec. 5. Tha t  the Board of 
Commissioners of Jackson County shall appropriate annually the sum 
of $2,500 for the maintenance and support of said school, and to that  
end they are authorized t o  levy a special tax," etc. 

There is no provision that  this tax shell be submitted to the approval 
of the qualified voters a t  an election. We have held in an unbroken 

line of cases that  schools and school buildings are not necessary 
(392) expensas of a municipal corporation. A slpecial tax for hte support 

of public schools to  be levied and collected in the counties, cities 
and towns of the State, under the Constitution of this State, must be 
approved by a majority of the duly qualified voters of the territory 
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within which the tax is to be levied. Neither has a municipal corpora- 
tion the right to issue bonds to build schoolhouses or otherwise aid 
public education without such approval. Moran v. Comrs., 168 N.C. 
289; Castonia v. Bank, 165 N.C. 567; Hollowell v. Borden, 148 N.C. 
255 ; Wharton v. Greensboro, 146 N.C. 356, and many other cases. 

Under these decisions, the controlling provision of the act of 1917 is 
void, as no such tax can be l ev id  without the approval olf a majoritiy 
of the qualified voters of Jackson County; and there is no machinery 
pr&vidcd in the statue fm submitting the matter to a vote a t  an elec- 
tion. The special tax is essential to the maintenance of the school, and 
without i t  the entire purpose of the act must fail. 

Section 6 of the act of 1917 provides: "That the said Jackson County 
Farm-life School shall be controlled and governed as set forth in chap- 
ter 84, Public Laws of 1911, which said act shall be applicable to the 
establishment and government of said farm-life school, and all the pro- 
visions of said chapter 84, Acts of 1911, are in full force and effect and 
applicable to said Jackson County Farm-life School, except as the same 
is modified by this act." 

This adds nothing to the validity of the act of 1917. The purpose of 
the latter act was to establish a farm-Iife school and levy a special tax 
without submitting the matter to the arbitrament of a vote, and, as we 
have seen, this cannot be done. 

The act of 1911 contains certain administrative provisions for the 
government of farm-life schools generally, and i t  was desired that such 
provisions and regulations should apply to this particular school, and 
that is the reason for referring to i t  and, as far as applicable and incon- 
sistent, incorporating them in the act of 1917. 

No special tax can be levied and no bonds issued under the act of 
1911, by its express terms, without the approval of a majority of the 
qualified voters. 

We are of opinion, for the reasons given, that the act of 1917 is in- 
operative and invalid as  a whole. 

Affirmed. 
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(593) 
C. C. MULL AXD WIFE, 31. L. MULL V. LOUISVILLE AXD SASHVILLE 

RAILROAD COMPANY. 

(Filed 28 May, 1918.) 

Demurrer-Pleadings-Parties-Misjoinder-~res-~ilroads. 
Where the owner of the equitable title to lands in possession thereof 

sues to recover damages thereto for the negligent burning thereof by the 
defendant railroad company, and alleges in the complaint ownership and 
possession, a n  amendment setting out his equitable ownership and making 
the holder of the legal title a party defendant is not objectionable for  mis- 
joinder of parties and causes of action; and whene no answer is filed hp 
the new party, and the trust is not denied, the defendant cannot be heard 
to complain. 

ACTION, tried before Shaw, J., at Soveinber Term, 1917, of CHERO- 
KEE, upon these issues: 

1. I s  the plaintiff M. L. Mull the beneficial owner of the land de- 
scribed in the complaint, as alleged in the complaint? Answer: "Yes." 

2. Was said land burned and injured by reason of the negligence of 
the defendant, as alleged in the complaint? Answer: "Yes." 

3. What damage, if any, is the plaintiff M. L. Mull entitled to  re- 
cover of the defendant L, and N.R.R. Co, by reason of said injury? 
Answer: "$300." 

From the judgment rendered, defendant railroad company appealed. 

Witherspoon & Witherspoon for plaintiff. 
iMarshall W.  Bell for defendant railroad company. 

BROWN, J .  The assignments of error relate exclusively to  the ruling 
of the court overruling a demurrer interpreted t o  an amended com- 
plaint. The original complaint alleged that  the feme plaintiff was the 
owner and in possession of the land alleged to have been burned by the 
negligence of the defendant company. This allegation was denied. 

The plaintiff was allowed to file an amended complaint setting out 
her title, and also to  make S. W. Lovingood a party defendant. The 
amended complaint sets out facts which show tha t  the legal title t o  the 
land is in S. W. Lovingood, but that  the equitable titale as well as the 
actual possession is in feme plaintiff. 

The defendant company demurred for misjoinder of parties and mis- 
joinder of causes of action. The defendant Lovingood filed no answer. 
We think the demurrer was properly overruled. 

The purpose of the action was to  recover damages for negligently 
burning plaintiff's land. The title to i t  was put in issue by the 

(594) answer. 
It was proper to amend the complaint by setting out the equit- 
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able title of plaintiff, as we111 as to  make Lovingood, who held the lagal 
title in trust for her, a defendant. 

No answer was filed by Lovingood and the trust was not denied. The 
plaintiff had a right to  recover upon the strength of her equitable title, 
and it  was the better practice to set it  out in the complaint. Geer v. 

mner v. Geer, 109 N.C. 680; Murray v .  Blackledge, 71 N.C. 492; Sk' 
Terry, 134 N.C. 305; Farmer v. Daniel, 82 N.C. 152. 

The defendant company cannot be heard to complain because Lovin- 
good was made a defendant, as he filed no answer, raised no issue, and 
is bound by the judgment for damages against defendant company. 

Affirmed. 

Cited: Matthcws v. Lumber Co., 187 N.C. 652. 

H. A. OSBORNE AND W. J. FLOWE u. SOUTHERN RAILWAY COMPBNY. 

(Filed 28 May, 1918.) 

1. Carriers of Goods-Live Stock-Negligence-EvidencoQuestions f o r  
Jury-Trials. 

I n  an action against the carrier for damages for the destruction of a 
shipment of live stock by fire, a prima facie case is made out when the 
plaintiff shows the receipt of the cattle for  transportation and their non- 
delivery. 

2. Carriers of Goods-Negligence-Sparks--Origin-Oircumsnal Evi- 
dence. 
It may be shown by circumstantial evidence that a spark which caused 

the plaintiff's cattle to be destroyed by fire while being transported by the 
defendant carrier originated from the defendant's locomotive. 

3. Carriers of Goods - Negligence - Bills of Lading - Contracts - Livc 
Stock. 

Under the provisions of the "Cummins' " Amendment, a common carrier 
may not stipulate in its bill of lading for exemptions from liability for 
damages to a live-stock shipment caused by its own negligence. 

4. Carriers of Passengers-Livc Stock-Attendant-NegligencoEvidence 
-Questions f o r  Jury-Trials. 

A carrier transporting live stock is not held to  the same absolute lia- 
bility to the attendant i n  the car, a passenger, as  i t  is to the owner of the 
cattle, for damages arising from the destruction of the car by fire; but it 
is B ~ l d ,  the evidmce in this case was sufficient to he submitted to the jury 
on defendant's liability to the attendant, in his aption. 
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APPEAL by defendant from Lane, J., a t  January Term, 1918, of HAY- 
WOOD. 

This is an action by plaintiff Osborne for the destruction by fire of 
seven head of high-grade Guernsey cattle, while in transit on de- 

(595) fendant's road, and the plaintiff Flowe sues for damages because 
of injuries sustained in the same fire, he being in the car with the 

cattle as a caretaker. 
These cattle were shipped in October, 1916, from Canton, N. C., to  

the Raleigh, N. C., Fair, where they were exhibited and on return 
were burned by the car taking fire near Lexington, N. C. 

By consent the tlwo actions were consolidatad and tried together. 
From the verdict and judgment in favor of both plaintiffs the defend- 
ant appealed. 

Alley & Leatherwood, E. C. Ward, and J. B. Srnathers for plaintiffs. 
Martin, Rollins & Wright for defendant. 

CLARK, C. J .  The defendant states in his brief that the only question 
presented is whether there was sufficient testimony of negligence to be 
presented to the jury. 

There was evidence that the defendant permitted the car in which 
the cattle had been loaded on their return trip to remain on the yards 
in Raleigh 25 hours, thereby greatly depleting the water supply pro- 
vided for the use and protection of the cattle and of their caretaker, the 
plaintiff Flowe, who testified that the water was entirely exhausted be- 
fore lle reached Greensboro on the night of 22 October; that  he had no 
opportunity to  replenish the watcr supply a t  Greensboro, and did not 
know where to get water, nor how long he would be there; that on leav- 
ing Greensboro he laid down and went to sleep opposite the door, with 
his head away from the engine; that the eastern door of the car was 
closed, and the other door was about one-third open; that when he 
woke up the fire, presumably from a spark from the engine, was burn- 
ing alightly in the straw bedding near his head; that he tried to smother 
the flames with his jacket, but could not put them out because of the 
draft caused by the motion of the train, and there was no water in the 
barrel a t  the time; when he found i t  impossible to put out the fire, he 
passed through the flames and swung himself outside the car, holding 
by the top of the door while the train was going 30 to 40 miles an hour. 

There was also evidence that the defendant was negligent in placing 
the car in which these cattle were loaded the second car from the en- 
gine, and in front of a long train of cars, instead of a t  the rear of the 

I train, The witness further te~t~ified tihat he had scattered 3 or 4 bales of 
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straw in tlhe car as bedding for the cattle and t,hat one of the doors of 
the car was open about 18 inches; that the car as thus loaded was in- 
spected by the defendant's agent a t  Raleigh and again by its conductor 
a t  Greensboro, who made no objection, and the defendant was thus 
fixed with knowledge of the inflammable matter in the car, and the 
danger of placing the car so near the engine. He  also testified 
tha t  he filled up the barrel with waher in Raleigh to  water the (596) 
cattle and as protection against fire, but i t  was exhausted by the 
long detentiion a t  Raleigh, and in the trip t o  Greensboro. The defend- 
ant's conductor testified that  there were 22 cars in the train a t  the time 
of the accident and that the car in which the cattle were loaded was the 
second car from the engine. The Rule Book of the defendant, section 
786, in evidence, directs yardmasters and train crews that "cars con- 
taining live stock should be placed in the rear of the train, and im- 
mediately ahead of the caboose." 

There was also evidence tending t o  show that  the defendant was neg- 
ligent in failing to equip its engine on this train in which plaintiff Os- 
borne's cattle were burned to death and upon which plantiff Flowe was 
injured, with a safe and ,suitable slpark arrester. It is true the engineer, 
Holt, testified that  the spark arrester was in good condition the next 
day, but t4his left i t  a matter of fact for the jury whether i t  was in good 
condition on the night of the fire. 

As to  the plaintiff Osborne, i t  is the duty of the common carrier, irre- 
spective of contract, to safely carry and deliver all goods delivered to  
it. If the goods are lost or damaged the burden is on the carrier t o  
prove facts tha t  would relieve it  from liability. The plaintiff made out 
a prima facie case when he showed the receipt of the cattle for trans- 
portation and their nondelivery. Mitchell v. R. R., 124 N.C. 239. The 
origin of the fire may be established by circumstantial evidence, and it 
was not necessary that  any witness should testify tha t  he saw the 
sparks coming from the engine. There was no evidence tending to show 
any other origin, which, besides, was a matter of defense. IMcMillan v. 
R. R., 126 N.C. 725; Villiunzs u. R. R., 140 N.C. 623; McRainey v. 
R. R., 168 N.C. 571. 

The bill of lading in this case expressly excepted from the restrictive 
clauses the laibility of tihe carrier for negligence. Even if this had not 
been done, the carrier would have none the less been liable for negli- 
gence under the LLCummins'l amendment, which restored the law that 
a carrier could not stipulate for exemption from liability for damages 
occasioned by its own negligence. 

While there is not the same absolute liability for safe carriage of a 
passenger as there is in regard to the safe transportation of freight, the 
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evidence of negligence as above recited was sufficient t o  submit the case 
t o  the jury in regard to  personal injuries sustained by the plaintiff 
Flowe. I n  Barnes v. R. R., this Court said, Allen, J.: "Proof that  the 
plaintiff was injured in the manner described while a passenger on the 
train of the defendant is itself some evidence of negligence. 5 R.C.L., 
74; Marable v. R. R., 142 N.C. 557; Glesson v. R. R., 140 U.S. 445." 
This last case is quoted freely in Barnes v. R. R. and is conclusive. 

We think that  in submitting the case to  the jury there was 
No error. 

Cited: Fuller v .  R. R., 214 N.C. 652. 

A. W. HICKS ET AL. v. W. D. WOOTEN. 

(Filed 22 May, 1918.) 

1. Clerks of Court-Appeal and  Error--Judgments-Executions-Appel- 
lant's Duty. 

While i t  is the clerk's duty to act primarily and send up an appeal 
from his judgment refusing plaintiff's motion for leave to issue execution 
under a dormant judgment, Revisal, see. 620, i t  is the duty of the appel- 
lant to take the necessary and proper legal measures to put the case before 
the judge if the clerk fails to act. 

2. Same-Laches-Inexcusable Neglect. 
Where a plaintiff's motion for leave to issue execution on a dormant 

judgment has been denied by the clerk, Revisal, see. 620, and he appeals 
therefrom in open court and defendant waives notice, and he remains in- 
active for two months thereafter, and then finding that  his appeal has 
not been sent up to the judge owing to the failure of the clerk to do so, 
he has i t  sent up, the fact that the settlement by the judge thereof has not 
been returned to the clerk within the statutory time puts him upon no- 
tice that there has been a n  unreasonable delay, and the appeal should 
be dismissed on the ground of his inexcusable laches. Revisal, sees. 610, 
611, 612, 613. 

3. Homestead-Judgments-Execution-Clerks of Court-Dormant Judg- 
ments-Motions-Statutes. 

The homestead is only a right of exemption given the debtor in his 
land which is set apart to him and freed from execution during its con- 
tinuance (Revisal, sec. 688), and where it has been laid OR to him under 
execution of judgment, the judgment creditor max not have leave to issue 
execution against the homestead upon a dormant judgment against the 
homestead insured in a valid deed of trust by motion under the provisions 
of the Revisal, see. 620. 
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4. Deeds and Conveyances-Registration-Judgments-Ex-ome- 
stead-Clerks of Court. 

A deed to lands in trust for the benefit of creditors, reserving the home- 
stead rights of the grantor, and duly recorded, is not affected by the lien 
of judgment of one of the creditor's subsequently obtained; and where the 
homestead has been allotted under excrution of th r  judgment and not set 
aside under reservation of the deed, the judgment creditor is not entitled 
to have another execution issued to revive his judgment, by his motion 
under Revisal, see. 620, either a s  against the land embraced in the deed or 
included in the homestead set aside to the judgment debtor. Revisal, see. 
685. 

HOKE, J., concurs in  result 

APPEAL by plaintiff from judgment rendered by Stacy,  J., at cham- 
bers, 14 August, 1917; from NEW HANOVER. 

Motion before Clerk of the Superior Court of New Hanover County, 
under Revisal, sec. 620, for leave to issue execution on a judgment enti- 
tled rts above and renderocl a t  January Term, 1891, of said court. 
Before this judgment was taken, the defendant W. D. Woot,en 1598) 
and his wife had conveyed his real and porsonal property to 
Joel Hines by a general assignment for the benefit of his creditors, 
dated 26 October, 1889, and duly registered on the same day in Colum- 
bus County, whcre the grantors resided and the property was situated. 

I n  the said deed of assignment, W. D. Wooten excepted his right of 
hornestcad, stating in thc deed tha t  "said hornestcad is not hereby con- 
veyed or intended to be conveyed"; and again in another part of the 
deed, "which said homestead and personal property exceptions are to  
be laid off and assigned to him, the said W. D. Wooten, from the above 
mentioned real and personal property, as by the laws of North Caro- 
lina he is entitled to," they having been excepted from the operation of 
the deed. 

I n  declaring the trust for the benefit of his creditors, he directs the 
trustee to  take possession of the property and effects assigned to him 
and to sell the same, "after the above exemptions shall have been allot- 
ted according to law," etc. There was no allotment of a homestead by 
the trustee, but in February, 1891, the judgment of plaintiffs was 
docketed in the Superior Court of Columbus County and execution is- 
sued, thereon, undw which, on 21 July, 1891, the homestead of ITT. D. 
Wooten was allottcd in the lands described in the deed of trust to  Joel 
Hines, and the allotment was duly filed in the office of the clerk of the 
Superior Court and also duly registered a t  the same time. There was no 
lcvp made under the execution as there was no excess. 

Joel Hines, the trustee, died and J. B. Schulken was appointed trus- 
tee in his place, and all of the preferred debts secured by the deed of 
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trust having been paid, except the one due to  the plaintiff of $684.37, 
and which on 27 February, 1914, amounted to  $1,659.33, the trustee 
J. 13. Schulken, conveyed the l m d  described in tlie deed of trust 
t o  J. G. McCormick in consideration of the cancellation of said indebt- 
edness. It also appears that on 17 February, 1914, W. D. Wooten and 
wife conveyed the homestead to the said J. G. McCormick, the two 
deeds of J. B. Schulken and W. D. Wooten and wife conveying all in- 
terests in the land conveyed by the deed of trust. 

It appears further that a part of the lands was held by W. D. Woot- 
en and W. H. Wooten as tenants in common, and that  on 14 March, 
1896, they executed to each other deeds for a certain part of the same, 
t o  be held in severalty, thereby severing the tenancy in common, and 
took possession of their several parts thereof. 

This motion for leave to issue execution upon the judgment was 
made on 30 March, 1916, and the defendant, among other things, set 
up the statute of limitations, relying on the lapse of three and ten years 

since the issuing of the last execution on 1 May, 1891. The mat- 
(599) ter was heard by the clerk upon the motion and pIea, and on 

3 December, 1916, the clerk decided and adjudged that the stat- 
ute was a bar to any relief undcr tlie motion, and thereupon denied the 
motion and further adjudged that defendant go without day and re- 
cover his costs of the plaintiff. 

The judgment of the clerk contained a statement of the facts upon 
which i t  was based, and was shown to counsel a t  the time i t  was pre- 
pared and copies thereof given to the parties. No exceptions were filed 
thereto a t  that time, nor for more than ten days after the judgment was 
signed or filed, and nothing was done by either party except the giving 
of iiot~ice of appeal by plaintiffs and accnptmce of same or waiver of 
notice by defendant until on or about 10 February, 1917, when the 
clerk sent the papers to the judge. 

When the mater came up before the judge a t  that time the defend- 
ant entered a special appearance and moved to dismiss the appeal be- 
cause the same had not been perfected in accordance with Revisal, secs. 
610, 611, 612, and 613. The case was continued by the judge, with con- 
sent of the parties, until 4 August, 1917, and again until 8 August, 1917, 
with leave to file affidavits. The plaintiffs filed no affidavits, and the 
judge found that the affidavits of defendant stated the facts correctly, 
the same being embodied substantially in this statement so far as 
material. He thercupon adjudged that plaintiff's appeal had not been 
perfected and prosecuted according to the statute, and dismissed the 
same with costs, but he also adjudged that if this was not true, the case 
was against the plaintiff on its legal merits and, upon the facts, he 
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affirmed the judgment of the clerk and final judgment was entered ac- 
cordingly. 
Plaintiffs then appealed to this Court. 

Luther A. Blue, J .  Buyard Clark, and Woodus Kelluw& for plaintiffs. 
Schulken, Toon & Schulken and J .  G. McCormick for defendant. 

WALKER, J., after stating the case: The judge decided correctly on 
both grounds. It appears that within three days after the appeal was 
taken from his judgment the clerk prepared a statement of the case, 
signed the same and exhibited it to the parties, and there was no ob- 
jections filed by them. Nothing else was done by the clerk or the ap- 
pellants until more than two months thereafter, that is, on 10 February, 
1917, when, a t  the request of appellants, the papers were sent to the 
judge. The defendant moved to dismiss the appeal, and this motion was 
granted. An exanlinat$ion of thc statut<e will show that if t,he papers 
had been scnt to the judge a t  the timc fixed by the statute (Revisal 
secs. 610 to 613), they should have been returned to  the clerk with the 
ordcr of the judge within twenty days afterwards, or certainly by 24 
December, 1916, and a s  they were not file~d by that time, plain- 
tiffs should have known that there was an annual delay, and (600) 
have ascertained the cause of it. Instead of doing this, they did 
nothing after they had appealed until 7 February, 1917. 

The law requires litigants to be diligent in the protection and prose- 
cution of their rights in the courts. If the judgment was not returned 
by the judge a t  the expiration of the time fixed by the statute, the ap- 
pellant should have taken steps then, if not earlier, to have learned the 
cause and asked for the proper remedy. He will not, and should not, be 
permitted to  lie by and let the case take care of itself. He  paid abso- 
lutely no attention to the requirements of the statute, and surely did 
not give the case that attention which a man should give to his impor- 
tant business. Many appeals have been dismissed when there was great- 
er care and diligence. It is the clerk's duty to act primarily and send up 
the case, but if he fails t o  act i t  then becomes the duty of appellant to 
be active and to take such legal measures as the law allows to put the 
case before the judge, by motion for a rule on the clerk to send the case 
up, or by recordari or certiorari, as may be appropriate. In  other words, 
if the clerk does not perform his duty, the appellant must be careful to 
see that he does, otherwise there will be interminable delays to  the pre- 
judice of a proper, orderly and speedy administration of justice. 

In  Sigmon v. R. R., 135 N.C. 183, the Chief Justice says that the 
statute, as to appeals, would not have been passed if experience had not 
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demonstrated that its provisions u-ere necessary for the prompt and or- 
derly dispatch of business. And, further, that  "it is the duty of the 
appellant to  see to i t  that  the requirements as to the appeal are com- 
plied with." And it  was held in Pitman v. Kimberly, 92 N.C. 562, 
and Bailey v. Brown, 105 N.C. 127, that  when the judge fails t o  settle 
a case on appeal within the time fixed by law, i t  is the duty of the ap- 
pellant t o  act for the punpose of expediting its settlement, as  he will 
not be beard to  place all the blame on the judge. It is his duty t o  have 
the record sent up, and not the clerk's and upon i t  to move for such 
relief as will cause the judge to settle the case that  i t  may be certified 
to  this Court. The appellant must do more than merely enter his ap- 
peal and give notice, as he does not "take an appeal," if this is all he 
does, as was said by Justice Ruffin in Wilson v. Seagle, 84 N.C. 110. 
He further remarked: "So that  from first to last he is the chief actor 
in the whole matter, and Githout his active agency his appeal cannot be 
perfected." Any diligent person would have known long before the 
month of February had come that there had been a failure t o  send up 
the case to the judge, or that  there was unnecessary delay. It is evident 
that  i t  was intended that the review of the clerk's decision should be 
prompt and somewhat summary as only twenty days were allowed for 

the whole procedure. The cases we have cited, and many others 
(601) of a like kind in our Reports, show that  unnecessary delays will 

not be tolerated in such matters. See Bullard v. Edwards, 140 
N.C. 644; Stroud v. W. U. Tel. Co., 133 N.C. 253. 

Our conclusion is that  appellant was guilty of inexcusable laches, 
and that his appeal was properly dismissed. 

But we are further of the opinion that  if the appeal were not dis- 
missed, the judge was right in his ruling as to the merits. The deed of 
trust was executed before the plaintiff's judgment was taken and dock- 
eted, and there is no attack made upon the deed for fraud or other 
cause. It therefore passed to the trustee all of defendant's property 
except that  specially excepted, and the part thus excepted was only the 
defendant's homestead and no other interest in the land, all of which, 
with the exception noted, passed to the trustee for the benefit of W. D. 
Wooten's creditors. The homestead is only a right of exemption of the 
property which is set apart to the debtor from the claims of creditors. 
Joyner v. Sugg, 132 N.C. 580. This definition of i t  has been approved 
in Roberson v. McDowell, 133 N.C. 182; Rodman v. Robinson, 134 N. 
C. 505; Davenport v. Fleming, 154 N.C. 291; Dalrymple v. Cole, 156 
N.C. 353 (S. c., 170 N.C. 102), and many other cases. 

The question presented in this case was substantially decided in 
Kirkman v. Peden, 173 N.C. 460, and in Davenport v. Fleming, supra, 
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In  the first of these cases (Kirkwood v. Peden), i t  is said: "The only 
reason for keeping a judgment in full force and effect during the exist- 
cnce of tlic homestead is to subject the reversionary interest t o  its pay- 
ment when honiestead expires, as such interest cannot be sold under ex- 
ccution during the life of the homestead. In  Bmcc v. Nicholson, 
109 K.C. 202, i t  was said: 'The lien only attaches and secures 
the right of the creditor to have the judgment dcbt paid out of the pro- 
ceeds of the sale of the property made under the ordinary process of 
execution or othcr proper process or order of the court. The lien extends 
to and embraces only such estate, legal or equitable, in the real proper- 
t y  of the judgment debtor or may be sold or disposed of at  the time it 
attached.' where the judgment debtor has conveyed the re- 
versionary interest before tihe judgment lien attaches, there is no reason 
to preserve the judgment in force beyond the statutory period. as has 
been declared in several decisions of this Court." 

And in McDonald v. Diclcson, 85 N. C. 253, i t  was said: '(Even then 
(after the allotment of the homestead) the cessation of the statute is 
only as to debts affected by such allotment, that is, as to judgments 
docketed in the county whcre the homestead is situate, and solely with 
reference to their liens upon the reversionary interest in such lands. As 
to every dcbt, except judgments docketed, and for every purpose except 
that  of enforcing their liens upon the reversionary interest after 
the falling in of the homestead interest, the statute runs and (602) 
may become a bar." The same was held in Morton v. Barber, 90 
N.C. 401, and other cases cited and quoted frorn in Kirkwood v. Peden, 
supra. That case presents the question so fully and clearly, in all of its 
bearings, that we refrain frorn any renewal of the discussion, as i t  
would be needless. The point is that tllc running of the statute of limi- 
tations is not suspended, because as to all the debtor's property or in- 
terests in property, except the homestead, the creditor could a t  any 
time proceed by execution or otherwise to  enforce payment of his 
judgment, but here the debtor had conveyed all such property interests 
before the plaintiffs' judgment was rendered subject to his homestead, 
on which the plaintiffs acquired no lien, and against which he could 
not run his execution. There was no reversion, so called in him, which 
he could subject to the payment of his judgment after the expiration 
of the homestead, and , therefore, no reason for suspending the statute 
in order to preserve his rights, for he had none. The judgment is simply 
not protected by the Revisal, sec. 685. It was docketed after the exe- 
cution of the deed of trust, and all of the debtor's property had passed 
to the trustee, except the homestead, which was not subject t o  its lien, 
or to an execution issued upon it. 
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Reference is made by defendant's counsel to  Kelly v. McLeod, 165 
N.C. 382, and Campbell v. White ,  95 N.C. 344, in regard t o  another 
feature of this casc, which it  is not necessary t o  consider, but he evi- 
dently overlooked the fact that  the Court was, in those cases, dealing 
with transactions which occurrcd long before chapter 429, Laws 1905, 
was enacted. Plaintiff's interest in the land in one of those cases was 
worth only $475, but the question becomes inmaterial in this case, as i t  
is decided on otlier grounds. 

We can find no reason for disturbing the judgment. 
No error. 

Cited: Byrd v. Nivens, 189 N.C. 621; Sneed v .  Highway Commis- 
sion, 194 N.C. 48; Madison County v. Coxe, 204 N.C. 64; McLawhorn 
v .  Smith,  211 N.C. 518; Willinnls 2). Johnson, 230 N.C. 344. 

W. nT. BARBER V. THE WILLIAM ABSHER COXPANY ET AI.. 

(Filed 22 May, 1918.) 

1. Courts-Evidence-F'indingHrials-Verdicts. 
The findings of fact  by the trial judge where a trial by jury has been 

waived by the parties is as  conclusive upon them as a verdict upon the 
eridence. 

2. Bills and  Notes--Negotiable Instruments-Endorsers-Dishonor-No- 
tice-Statutes. 

An endorser of a negotiable instrument is entitled to notice of dishonor 
under our statute, and upon failure to do so his liability thereon is dis- 
charged. Revisal, sec. 2239. 

3. Bills and  Notes-Negotiable Instruments-Limitation of Aetions-Pay- 
m e n G E n d o r s e r s .  

A payment on a promissory note to repel the bar  of the statute of limi- 
tations must be made by one of the same class of liability thereon ; and a 
payment by the maker does not continue the right of action against the 
endorser thereof. 

4. Same-Mortgages. 
Where the endorsers of a promissory note thereafter take a mortgage 

on the maker's lands to secure them a s  such, without further liability 
for the payment of the debt, they do not thereby change their relationship 
as  endorsers only, and a payment made on the note by the  maker does 
not affect the running of the statute of limitations in  the endorser's favor. 

APPEAL by plaintiff from Carter, J., a t  the October Terni, 
(603) 1917, of WILKES. 
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This is an action on a note executed by the defendant, the W. M. 
Absher Company, a corporation, and indorsed by the defendants, F. D. 
Forrester and J .  H .Johnson. The Absher Company makes no defense. 

The defendants Forrester and Johnson rely on the defenses of fail- 
ure to give them notice of dishonor and the statute of limitations. 

A jury trial was waived and his Honor found the following facts: 
"1. That  W. M. Absher Company, on 21 April, 1910, executed the 

following note to W. Mr. Barber, to wit: 
"$80&0ne year after date, with interest from date, we prolmise 

to pay to W. W. Barber or order eight hundred dollars, for value re- 
ceived-interest duc and payable semiannually. 

THE W. M. ABSHER CO. (Seal) 
H. 0. Absher, Pr. & Treas. 

"2. That defendants F. B. Forrester and J. 1-1. Johnson endorsed 
their names in blank on the back of said note before its delivery to  W. 
W. Barber. 

"3. That there was no notice of dishonor given to J .  H. Johnson and 
F. D. Forrester. 

"4. That the summons in this action was issued and delivered to the 
sheriff of Mrilkes County on 27 July, 1915. 

"5. That more than three years elapsed after the maturity of said 
note prior to the beginning of this action. 

"6. That  the maker of the above note made the following payments 
on the dates named as follows: $48 interest to 21 April, 1911; May, 
1912, or. $48; May, 1913, or, $48; May, 1914, or, $48. 

On 20 July, 1912, the Absher Conzpany executed a mortgage 
to  the defendants Forrester and Jolhnson by which was conveyed (604) 
a tract of land in which there is trhe following provisions: 

"This mortgage is given to secure the parties of the second part for 
endorsing a note of $1,000 executed on 20 .July, 1912, by t4he JT. &I. 
Absher Company, payable one year after date to J. H. Carrigan, and is 
intended to and docs cover any endorsements now made or may 
hereafter be madc by all or any one of the above named parties of the 
second part." 

Judgmcnt mas rendered in favor of t l ~ c  defendants and the plaintiff 
appealed. 

Fintey & Hendren  and Squires  & W h i s n a n t  for plaintiff. 
Hnye s  R. Jones fo?- defendant .  
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ALLEN, .I. The findings of fact by the judge, a jury trial being 
waived, are as conclusive as the verdict of a jury (Matthews V .  Fry, 
143 N.C. 384), and we must therefore deal with the legal questions 
presented by the appeal, accepting as being established that the de- 
fendants Forrestor ad Johnson signed the note issued on as endorsers; 
tliat no notice of dishonor has been given to either of them; that  more 
than three years clapsed after the maturity of the note before this ac- 
tion was corrln~enccd; that tlie paynlents on the note were made by the 
maker, and upon tliese facts it is clear tliat these defendants are dis- 
clial-ged i-rom liability on account of failure t o  give notice of dishonor, 
and that tlie cause of action is bared as t o  them by the statute of limi- 
tations, unless the acceptance of the ruortgage of 20 July, 1912, changes 
their rekitionship to the debt. 

The statute (Revisal, see. 2239) provides that notice of dishonor 
must be given to the drawer and each endorser, and any drawer or en- 
dorser to whom such notice is not given is discharged," and following 
the statute, it was held in Perry v. Taylor, 148 N.C. 362, that failure 
to  give notice of dishonor. discharged the endorser from further liabil- 
ity. 

It is also settled that  a payment, t o  have the effect of repelling the 
statute of limitations, must be made by one in the same class, and that  
a payment by the maker does not continue the right of action against 
the endorser. 

"To give this effect t o  the act of one, there must be a community of 
interest and a common obligation among them. They must be obligors 
in a bond, makers of a prcmis~sory note, drawers or acceptors of a bill, 
or joint endorsers of either. An admission, direct or involved in the 
act of payment by one of either class, under the same measure of re- 
sponsibility, becomes thc legal act of all that  class, but does not revive 
the liability of others of a different class. Thus if one of several joint 

acceptors promises to pay as directed in the statute, or makes a 
(6051 payment. hip associate acceptors are bound by what he does; 

but the drawers are not, hecause there is no such common inter- 
est and responsibility as gives legal force to the act, and so of other 
classes who may be bound in like manner." Wood v. Barber, 90 N.C. 
80. 

To thr  same effect, see Le Bzic v. Butts, 112 N.C. 461 ; Houser v. 
Fayssonx, 168 N.C. 2. 

In  the last case the Court says: "It is true tha t  it is well settled in 
this State that a payment by the principal on a note before the bar of 
the statute operates as a renewal of the debt as to  himself and also to 
the sureties on the note. At one time this was true as to endorsers like- 
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wise, as an endorser was regarded as a surety. Green v. Greensboro 
College, 83 N.C. 449; Garrett v. Reeves, 125 N.C. 529. . . . 

"While the law remains the same as to a surety, and a payment by 
the principal n-ill operate as a renewal of the debt as to the surety, who 
is regarded as a maker of thc note, an endorser is no longer so regarded. 

"There is a broad and well recognized distinction between a surety 
and an endorser, as is pointed out clearly in Le Duc v. Butler, 112 N.C. 
461, in which case i t  is said: 'Part payment of a note by the payee, 

I who has endorsed it, will not repel the bar of the statute of limitations 
1 as against the maker, the statute confirming the act, admission, or ac- 

knowledgment, as evidencc to repel the bar, to the associated partners, 
obligors, and makers of a note.' " 

The plaintiff, conceding these positions to be sound, contends, how- 
ever, that the execution of the mortgage of 20 July, 1912, to seeurc the 
defendants on their endorsement, has changed the status of the parties, 
and that now they are principals and not entitled to notice of dishonor, 
and that the payment made prevents the bar of the statute of limita- 

1 tions, and he relies on t3he case of Denny v. Palmer, 27 N.C. 610, as 
an authority sustaining this vicw. 

We have given careful consideration to  the reasoning and the deci- 
sion in the case cited, and are of opinion that it is an authority for the 
defendants, and not against them. 

I In tho Denny case Rawlins and Coleman were largcly indebted to 
various parties, and there werc several endorsers for them on different 
notes, among them the defendant Palmer. In  1837 they executed a 
deed of trust to secure the payment of their debts, and in 1842 the 

, debts remaining unpaid, the defendant Palmer, being dissatisfied with 
I the delay in disposing of the trust property and with having his securi- 
) ty  in common with so many other persons, proposed, and i t  was finally 

agreed by the bank, Rawlins and Coleman, the trustees, and Palnlcr, 
that thc trustees should reconvey to Rawlins and Coleman certain real 
estate in D a n d l e ,  Richmond, and Grccnbrier County, in Virginia, csti- 
nlatcd as of thc value of $8,180, that Rawlins and Colcrnan 
should give new nates cndorscd by Palmer for the said debts (606) 
(which had bcen suspended ahout five years), pay off the ar- 
rears of interest and thereafter keep active the new notes by paying tlw 

1 discount evcry 60 days, and from time to timc pay installments until 
I the debts should be fully paid; and that Rawlins and Coleman should 

convey the said cstatcs and others to one William Lynn, of Danville, 
in trust to indemnify the said Palmer as endorser, and to secure the 
payment of the said notes, so to b? given, and any others that might 
be givcn in renen-a1 of them. 

- 
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On the maturity of these last notes there was failure to give Palmer 
notice of dishonor, and upon the trial the judge presiding ~harged  the 
jury "that the mere fact of t,he insol~ency of the makers of the notes, 
and the further fact that the defendant had taken the deed of trust of 
their property as an indemnity, did not dispense with notice to the de- 
fendant of the default of the makers, in order to  charge him as en- 
dorser." 

This charge was affirmed on appeal, and the conclusion reached by 
the Court is that the acceptance of an indemnity or security by the en- 
dorser does not dispense with notice unless the endorser has, as a con- 
sideration for the security, assumed the payment of the debt.. "Such an 
obligation (the Court says) we conceive to be the true test of the en- 
dorser's being entitled or not entitled to notice," and it was held that 
the endorser was discharged from liability on account of the failure 
t o  give notice, although the deed in trust was made to secure the pay- 
ment of the notes on which was his endorsement, and to protect him as 
endorser, and this is the question now before us, as the defendants have 
not assumed payment of the debts except by reason of their endorse- 
ment. 

S o  question is raised by the appeal as to the right of the plaintiff to  
proceed against the land conveyed in the mortgage under Ijarnes v. 
Gaither, 93 N.C. 358. 

Affirmed. 

Cited: Dillard v. Mercantile Co., 190 K.C. 227 ; Lancaster v. Stan- 
field, 191 N.C. 346; Wrenn v. Cotton Mills, 198 N.C. 91; Trust Com- 
pany v. York, 199 S.C. 627; Franklin v. Franks, 205 N.C. 97; Waddell 
v. Hood, Comr., 207 N.C. 253; Williams v. Azitomobile Company, 207 
N.C. 310; Bank v. Stokes, 224 N.C. 86. 

S. 9. BOND ET AL. 9 i Y D  N. E. H I C K S  ET AL. V. CAROLISA, C L I S C H F I E L D  
AND OHIO RAILWAY COMPANY. 

(Filed 22 May, 1918.) 

1. Appeal and Err~~~-In~t~uction~-Railroads---Mres-hheg1igence, 
Where an action to recover damages against a railroad company for 

negligently setting out fire to the damage of plaintiff's lands, both from 
the pleadings and evidence centers solely on the question of whether the 
flre started on the defendant's foul right of way or otherwise from an 
independent sowee, and the issue has been answered in defendant's favor, 
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a charge of the court which fails to give the plaintiff the benefit of the 
presumption of the origin of the fire (Currie u. R. R., 156 N.C. 423) is 
unobjectionable. 

2. Railroads-Fires-Rights of Way-NegligenceBurden of Proof. 
Where fire damages to plaintiff's lands a re  sought in an action against 

a railroad company, and there is no allegation or evidence that  it  was 
caused by a defective engine, or that  it  negligently operated, but only 
tha t  i t  was caused by a foul right of way, the burden of proof is  on the 
plaintiff to show that  i t  was caused by the negligence alleged. 

3. Appeal and  Error-Instruction&Evidence-Hamless Error. 
Where a phase of negligence is submitted under the judge's charge to 

the jury prejudicial to the appellee only and unsupported by allegation and 
evidence, i t  will not be considered as  reversible error to the appellant on 
appeal. 

APPEAL by plaintiffs from Ferguson, J., a t  the October Term, 
1917, of RUTHERFORD. (607) 

This is an action by Gladys Bond and husband, N. A. Bond, 
and N. E. Hicks and husband H. Z. Hicks, against Carolina, Clinch- 
field, and Ohio Railwa*~, t o  recover damages of the defendant for the 
burning over of plaintiff's land, and the destruction of timber alleged to 
have been caused by the negligence of the defendant. The cases were 
consolidated and t,ried together a t  the October Term, 1917, of Ruther- 
ford Superior Court, as the same fire burned over the lands'of the plain- 
tiffs in each case. The plaintiffs filed simiIar complaints touching the or- 
igin of the fire, and the cause of same, and the allegation of the plain- 
tiffs was "That on.the 15th day of April, 1916, the defendant ran i k  
trains and engines over its track and along the lands of plaintiffs in s 
negligent inannor, and negligently permitte~d sparks to be emitted from 
said engine, which sparks were allowed to fall upon the lands of plain- 
tiffs adjacent to the defendant's right of way, and on said right of way, 
and to set fire to tqhe combustible materials thereon," and the plaintiff's 
further alleged "that the defendant had permit,ted and allowed inflam- 
mable material to  be and remain on its right of way a t  the point where 
the railroad passes over and along plaintiffs' lands, which said inflam- 
mable materials were set on fire by sparks falling from one of defend- 
ant's engines passing over its right of way, or otherwise, on the 15th 
day of April, 1916." 

There was a further allegation as to the damages to plaintiffs' land 
by burning over a large number of acres for the plaintiffs in each case, 
and the destruction of growing timber, wood and other property, and 
the impoverishing of the plaintiffs' lands. 
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The defendant denied the allegations of its negligence, and alleged 
that the fire originated elsewhere, and that i t  was in no wise re- 

(608) s~ponsible for the origination or spread of the fire or the burning 
of the timber on the lands of the plaintiffs. 

Upon the trial of the cause, the plaintiffs offered evidence to  sustain 
the allegations contained in the complaint, several witnesses testifying 
that one of defendant's trains passed over the track a t  the point where 
the lands sf plaintiffs were situated, and that immediately prior to the 
passing of the train there was no fire in that  vicinity, and that in a few 
minutes after the train passed the right of way, which had grown up 
in broom-sedge, and at this season of the year was old and dry, and in 
an inflammable condition, was seen to  be burning. Witnesses also testi- 
fied that the engine of the train passed by the witnesses who were situ- 
ated close to  the railroad track as i t  approached the lands of the plain- 
tiffs, and was emit,ting live coals and sparks, and that  some of these 
fell on the witnesses, and burning the clothing, and they further testi- 
fied that following the passage of the train they noticed smoke arising 
on the right of way of the railroad track at the point adjacent to plain- 
tiffs' lands, and upon investigation found that  the fire originated 
within twelve feet of the railroad track and had burned off the right 
of way and on t o  plaintiffs' lands, and it  was further in evidence that 
the railroad right of way a t  this point was 100 feet on each side of the 
track. Witnesses further testified that the sparks emitted from the en- 
gine were large live coaJs and ~u.6ciently large and hot t,o ignite the in- 
flammable material on the right of way, or elsewhere that  they might 
fall. 

The evidence of the defendant was to the effect that  the fire origi- 
nated one-fourth of a mile from the railroad-possibly from a blockade 
distillery-and was seen at that  point several hours previous to the 

passage of its train, and that it spreadWto its right of way from the 
lands adjacent thereto. 

The defendant admitted the title of plaintiffs to the lands in contro- 
versy, which had been denied in the answer. 

The defendant offered no evidence as to  the condition of its engine, 
and no evidence as t o  its spark arrester being in good condition, and no 
evidence as to the manner of the operation of its train on the day in 
question. 

The judge charged the jury as follows: 
"The burden is on the plaintiffs, gentlemen of the jury, to  prove by 

the greater weight of the evidence that  their lands were burned over by 
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fire which escaped from the defendant's engine, or train, and if they 
fail in that respect that  would be the end of the case, and i t  would be 
your duty t o  answer the first issue 'No.' 

"(a) But the burden is on the plaintiffs further t o  satisfy you (609) 
-even if you find that  the fire did burn over plaintiffs' land 
thrown from the defendant's engine, or train-by the greater weight 
of the evidence, that  that  was the result of the negligence of the defen- 
dant in failing to do a duty which the law requires of it. One of those 
duties which the law require~s is that  i t  shall keep its right of way clear 
from rubbish and inflammable matter, and if i t  fails to do SO and by 
reason of the condition of the right of way fire from the train ignites 
on the right of way, i t  would be attributable to  the negligence of the 
defendant and the defendant would be answerable for any damage 
which might result. The defendant is required to keep a proper spark 
arrester so as not to  allow live coals and red-hot cinders t o  escape 
from the engine which are calculated to  set the woods on fire, and if 
the fire got out from a defective engine in that  respect, i t  would be 
negligence on the part of the defendant" (b) 

To  so much of the foregoing charge as it  included between (a) and 
(b)  the plaintiffs excepted. 

"Have the plaintiffs satisfied you from the evidence, by the greater 
weight of the evidence, that  the fire originated and came from the de- 
fendant's engine or train? 

(c) "And if so, have they satisfied you from the evidence, by the 
greater weight of the evidence, that i t  caught from the right of way, 
and the right of way was foul? If so, i t  would be your duty to  answer 
the first issue 'Yes.' But if they have failed t o  do so, i t  would be your 
duty to answer i t  'No.' (d)  

T o  so much of the foregoing charge as is included between (c) and 
(d) the plaintiffs excepted. 

(e) "If you shall find from the evidence, by the greater weight of thc 
evidence, that the fire was caused by reason of a defective spark ar- 
rester one which allowed sparks to  escape from the engine sufficiently 
lighted or heated to set fire wherever they would strike; if you should 
find that  it was dry and the sparks from the engine lit on the land of 
the defendant, or on the right of way, and spread from that over the 
plaintiffs' land, and you find from the greater weight of the evidence, 
i t  would be your duty to  answer the first issue 'Yes.' If you fail to  so 
find as to  either, it would be your duty to answer it  'KO.' " ( f )  

To  so much of the foregoing charge as is included between (e) and 
( f )  the plaintiffs excepted. 

"It is contended by the plaintiffs that there was no fire along the 
railroad a few minutes before the train ~ a s s e d :  thev argue that  smoke 
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was seen to rise directly after the train passed and that the passenger 
train going along was emitting sparks which burned when they struck 

anything, and that fire was discovered to be along the right of 
(610) way and burning from the railroad into the woods. That is the 

contention upon the part of plaintiffs, and the plaintiffs urge 
in their contentions that you should so find that  the right of way was 
foul, and that  these sparks falling upon the right of way and inflam- 
mable matter, broomsedge, spread out over the lands. 

"The defendant contends that you could not so find from the evi- 
dence. The defendant contends that it was shown you from evidence 
which i t  asks you to believe that  fire was seen to be burning and smoke 
rising some quarter of a mile from the railroad early in the day, be- 
tween 8 and 9 o'clock, and that  that  continued to spread out over the 
woods and in the direction where this fire was, and that parties pass- 
ing along there as late as 3 and 4 o'clock saw no fire on the right of 
way, and that  the fire was 240 feet from the right of way. The defen- 
dant insists that i t  has produced evidence, which it asks you to believe, 
that  there was a blockade still running in that neighborhood not a 
great distance from the railroad right of way the day before and that 
fire broke olut a t  8 or 9 o'clock in the morning, and the defendant insists 
that you ought to find from the evidence that that  was the fire which 
burned over the lands, and not the other. 

"You are the sole judges of the credibility of the witnesses and of the 
weight t o  be given to their testimony. If you shall find from the greater 
weight of the evidence that  this land of the plaintiffs-it is admitted it 
was the same fire-was burned over by the negligence of the defendant, 
it would be your duty to answer the first issue 'Yes,' then fix the dam- 
ages. But if you fail to so find, it would be your duty to answer i t  
'KO.' If you answer the first issue 'Yes,' you will then find the dam- 
ages. " 

The jury returned the following verdict: 
1. Were lands of the plaintiffs burned over by the negligence of the 

defendant as alleged in the complaint? Answer: "No." 
Judgment was rendered in favor of the defendant upon the verdict 

and the plaintiff appealed. 

Ryburn & Hoey for plaintiffs. 
H.  G. Morrison, J. J. McLaughlin, F. D. Hamrick, and Pless $ Win- 

borne for defendant. 

Allen, J. We have set out the allegations of negligence, the evi- 
dence offered to support these allegations, and the charge of the Court, 
for the purpose of showing that  the real controversy between the plain- 
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tiffs and the defendant was as to the origin of the fire, the plaintiffs 
contending that  sparks fell from the engine of the defendant on com- 
bustible matter of its right of way and was thence colmmuni- 
cated t o  the lands of the plaintiffs, and the defendant contend- (611) 
ing tha t  the fire came from an illicit distillery operated off the 
right of way of the defendant by parties unknown. 

There is no allegation of a defective engine or spark arrester, and no 
suggestion of negligent operation except in the third paragraph of the 
con~plaint where it  is alleged that  the defendant ran its trains in a 
"negligent manner," without specifying in what the negligence con- 
sisted, and this is followed in the same paragraph by the allegation 
that  the negligence was in permitting sparks t o  fall on conbustible 
matter. 

And when we turn t o  the evidence for the defendant i t  is directed 
solely to  the origin of the fire. 

There is no evidence tending to prove that  there was no combustible 
niatt,er on the right of way of defendant, and nothing t o  exculpate the 
defendant if the fire came from its engine. 

We are, therefore, constrained to hold that  the only question in con- 
troversy on the first issue was whether the fire which burned over 
the lands of the plaintiffs came from the engine of the defendant or 
from the illicit distillery, and when so considered, the charge, if other- 
wise abjectionable in failing t o  give the plaintiffs the benefit of the pre- 
sun~ption arising from proof of the origin of the fire, as in Currie v .  
R. R., 156 N.C. 423, is unobjectionable, as the jury has found the fact 
against the plaintiffs. 

Again, there being no allegation of a defective engine, the burden was 
on the plaintiffs, as his Honor charged, to establish the negligence relied 
on, the accumulation of combustible matter on the right of way. Moore 
v. R. R., 124 N.C. 338; McMullan v. R. R., 126 N.C. 725. 

The charge as t o  the spark arrester was without evidence t o  support 
it, the evidence being that  the fire started on the right of way, if i t  
originated from the engine of the defendant, but of this the plaintiff 
cannot complain, as i t  gave them the benefit of having the jury con- 
sider in their favor a phase of negligence without allegation or proof, 
which might impose a liability on the defendant. 

S o  error. 

C'i fed:  Xichols v. Trust Company, 231 N.C. 160. 
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P. S. WHISNAKT 8. IT. V. PRICE, .~DMIXISTRATRIX OF C. C. GETTTS. 

(Filed 22 May, 1918.) 

1. Usury-Executors and  Administrators. 
No action for usury will lie against the estate of a deceased person un- 

less such has been received by the deceased in his lifetime; and the pen- 
alty is not enforcible against i t  for such a s  may only have been received 
by his personal representative in  administering his affairs after his 
death, but only against the administrator in his personal character. 

2. Judgments-Bills and  Kotes---Collateral Security-Cash Payment* 
Principal and Surety. 

I n  a n  action against a n  administrator to cancel a  not^, the plaintift 
had given to the intestate, i t  appeared that  the intestate debt to another 
payment of plaintiff's debt to another, and had taken the note secured 
by a mortgage as  collateral security, together with a certain sum of 
money. The intestate paid the debt, applying the money thereto, Held,  a 
judgment mas properly ordered in the defendant's favor for  the differ- 
ence between the amount of the cash payment and the actual amount of 
the indebtedness which the intestate had paid. 

WALKER, J., dissenting in part, CLARK, C. J., concurs in the dissent. 

APPEAL from F e ~ g u s o n ,  J , ,  a t  October Term, 1917, of RUTH- 
(612) ERFORD, upon exceptions t o  referee's report. 

The court reformed the report in some respects, made finding 
of fact, and rendered judgment. Both parties excepte~d and appealed. 

H.  C.  Ell iot t  and R. S. Eaves  for plaintiff. 
TB. C. McRov ie  and Quinn, Hamrick &. Harris for defendant .  

PLAINTIFF'S APPEAL 

BROWN, J. This action is brought to secure the cancellation of two 
notes, one for $1,500 and one for $900, given by plaintiff t o  C. C. 
Gettys, defendant's intestate, and secured by mortgage on plaintiff's 
lands. The plaintiff prays "for an accounting; for judgment for such 
penalties as may be due him on account of usurious interest charged 
and paid; the cancellation of his papers now held by the estate of the 
said C. C. Gettys," etc. 

The only question presented on plaintiff's appeal relates to the re- 
ceiving of usurious interest by the administrator after the death of the 
intestate, C. C. Gettys. It is admitted that no usurious interest was 
received by Gettys during his lifetime on either of the notes. Counsel 
for plaintiff admit they are unable to  find any authority in this Statc 
to  the effect that  an intestate's estate can be penalized for usury 
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charged and received by the administrator and they cite none from 
other States. 

The uniform rule is that no action will lie against a personal repre- 
sentative of a deceased person except upon 'some claim which existed 
against the deceased in his lifetime. For a claim or demand accruing 
wholely in the time of the administration, the administrator is liable 
only in his personal character. 

The Court of Appeals of New York considered the subject in Fellows 
v. Longyon, 91 N. Y. 324, and declared substantially that if usu- 
rious interest is charged by a guardian, an action will not lie (633) 
against the wards' estate, but that the same must be brought 
against the guardian individually. There is a good reason for this law. 
. . . The estates of infants and persons who have no control or manage- 
ment thereof are always under tthe control of the court, and the admini- 
strator or executor being an officer of the court, i t  is their duty in every 
way to preserve the estate and abide the law, and a failure to do so is 
a devisavit for which the administrator and his bondsmen only are 
liable. 

In Malone v. Davis, 67 Cal., 279, the Court uses the following lan- 
guage: "Not,hing is bether settled thhan that an executor or administra- 
tor is not answerable in his official character for any cause of action 
that was not created by the act of the decedent himself. In  actions 
against the personal representative on his own contract and engage- 
ments, though made for the benefit of the estate, the judgment is de 
bonis propriis, and he is, by every principle of legal analogy, to answer 
it with his personal property." 30 Cyc., 1090; Eustace v. Johns, 38 Cal., 
3. 

Cpon plaintiff's appeal, we conclude that the assignments of error 
cannot be sustained. 

DEFENDANT'S APPEAL 

The defendant excepts because the judge refused to render judgment 
for the full amount of the $1,500 note with interest thereon from its 
date, December, 1910. The court rendered judgment for $838 on that 
note with interest, and also for the full amount of the $900 note and 
interest, less the credits recited in the eighth finding of the referee's re- 
port, which were payments made as interest t*o the administrator. 

We see no error in this ruling, and i t  is not necessary to  invoke the 
principle laid down in Churchill v. Turnage, 122 N.C. 426, and in 
Owen v. Wright, 161 N.C. 129, to support it, as the usurious interest 
was not received by the intestate but by his administrator. 

The facts are that plaintiff owed one Ponder a debt which the de- 
fendant's intestate agreed to settle for plaintiff. To secure him, plaintiff 
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paid the intestate $455 in cash, and as security deposited with him the 
$1,500 note and mortgage. The Ponder debt turned out to  be $1,293, 
which the intestate paid for plaintiff, using the $455 for that purpose. 
This left the sum of $838 due the intestate by plaintiff, with interest. 

Under the ruling of the court the estate of the intestate is credited 
with all the payments made to the administrator since intestate's death. 
It is admitted that  nothing was ever paid to him. We see nothing in 
this of which defendant can justly complain. 

Affirmed. 

(614) WALKER, J., dissenting in part:  I agree that  plaintiff cannot 
recover the penalties for usury. The administrator and not inte- 

state received the usurious interest, and the latter's estate is not re- 
sponsible for what the administrator did after his death. It was the 
personal act of the administrator, and not done in his representative 
capacity so as to  charge the estate with liability. Devane v. Royal, 52 
N.C. 426; Tyson v. Walston, 83 N.C. 91, in the second of which cases 
it  is said that  "no executor can be subjected in his representative capa- 
city on any demand created or originated wholly after the death of his 
testator or intestate." The principle stated in Devane v. Royal, supra, 
has been reiterated by this Court and that  case cited with approval, 
and as recently as Craven v. Munger, 170 N.C. 424, and Cropsey v. 
Markham, 171 N.C. 43. The act of receiving the excessive interest is 
necessary to  subject any one to  the payment of the penalty for usury, 
but I do not agree that the defendant is entitled to recover any in- 
terest on the debt. I n  order to incur a forfeiture of interest, it is only 
necessary that  i t  be charged or reserved. As the notes contained a 
reservation of unlawful interest, they became noninterest-bearing, and 
any payments made upon them should have gone to the reduction of 
the principal, as they were not in l,aw credits on the interest. Smith u. 
B. & L. Asso., 116 N.C. 73-102; Cheek v. B. & L. Asso., 126 N.C. 242. 
It is said in Smith v. B. & L. Asso., supm: "The court properly held, 
in the very words of the statute, that t& defendant had forfeited all 
interest upon the debt. In  legal effect 'the contract is simply a loan of 
money bearing no interest,' and all payments are to  be credited on the 
principal (Moore w. Beaman, 112 N.C. 558; Ward v. Sugg, 113 N.C. 
489; Fowler v. Trust Co., 141 U.S. 384, 40'6), and in addition if the 
lender accepted such payments of usurious interest the borrower is 
given a right of action to  recover back double the amounts t l m  ex- 
torted within the two years before action makes the charging or con- 
tracting for usury a forfeiture of all interest, and in addition its actual 
acceptance is visited with the pehalty of recovering back twice t l ~ e  
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amount paid." I n  the accounting to ascertain what is due, therefore, no 
credit should be given for any interest, and all payments should be 
applied in reduction of the principal, and the clear balance resulting 
from this settlement is all to  which defendant is entitled to recover. 

So far as the opinion of the Court conflicts with the views expressed 
by me in Owen v. Wright,  161 N.C. 129, and Corey v. Hooker, 171 
N.C. a t  p. 232, it does not have my concurrence. If defendant is 
allowed to have judgment for the debt, the statute, which denies a 
recovery of interest, applies. Cuthbertson v. Bank, 170 N.C. 531. 

Cited: Best v. Utley, 189 N.C, 364; Snipes v. Monds, 190 N.C. 192. 

J. W. HOLLISGSWORTH v. SUPREXE COCSCIL O F  THE 
ROYAL ARCANUM. 

(Filed 28 May, 1918.) 

1. F'raternal Orders-Mutual Insurance-Assessments-Statutes-Royal 
Arcanum. 

Fraternal and assessment orders of another State, having by its charter 
the right to issue certificates of insurance for the benefit of its members 
and without profit is, since the amendments of 1899, governed by its own 
laws, rules and regulations, as authorized by the State of its origin; and 
since that  amendment a raise of a n  assessment by the Royal Arcanuni, 
under a purely mutual plan, necessary to protect its policies and made in 
accordance with its constitution and by-laws without discrimination, and 
referred to in the applications and policies, is  valid. Revisal, sec. 4791; 
Wilson v. Order of Heptasoghs, 174 N.C. 634, cited and distinguished. 

2. Same--Constitutional Law. 
Under the full faith and credit clause of the Constitution of the United 

States, Act IV, see. 1, the question of whether a n  assessment upon a policy 
of life insurance in  a fraternal order or the benefit of its members and 
issued without profit can be raised when necessary for the protection of 
its policyholders is  one to be determined under the laws or decisions of 
the State of its incorporation, and the Royal Arcanum, being a Massachu- 
setts corporation, the law of that State permitting i t  to be done is con- 
trolling. 

3. Fra te rna l  Orders -Mutual Insurance - Assessments - Policies-Con- 
tracts. 

The provision in a policy of insurance of the Royal Arcanum, after 
stating the premium rate, providing for periodical payments of the same 
amount "so long a s  the membership continued," is not a contract, but a 
regulation subject to the society's constitution and by-laws binding upon 
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its members a s  to the raising of the assessment when necessary to the 
protection of its policies or to its continued existence for the purpose con- 
ternplated by i ts  charter. 

4. Contracts - Fraud - Misrepresentations-Insurance-Assessn~ent- 
Fraternal Orders. 

A misrepresentation to avoid a contract must have been made fraudu- 
lently, and where one has accepted a life insurance policy in  a mutual 
fraternal order upon representation by its agent that the assessments 
could not be increased from that therein set out, and both under the appli- 
cation and policy, the company mould have such right under certain con- 
ditions set out in its charter and by-laws, and the insured was a man of 
intelligence who could have probably informed himself, and had the means 
of information a t  hand, but kept the insurance in force, with knowledge 
of the facts, until i t  had become necessary to raise the assessment for 
the protection of the policyholders, which was done in accordance with 
law, he may not then avoid the policy on the ground that  he had been 
fraudulently induced to take the policy by the misrepresentation of the 
agent, and refusing to pay the increase recover the amount he  may there- 
fore have paid. 

ALLEX, J., did not sit. 

(616) ACTION, tried before  carte^., J., and a jury, a t  Octobcr Term, 
1917, of CATAWBA. 

The action was brought to  recover the sum of $420, with interest, i t  
bcing the total of plaintiff's monthly dues as  a inember of the  defend- 
an t  order froin 30 May, 1902, until 1 December, 1926, which were paid 
by him to  i t  during said time. 

Plaintiff based his right to recover upon the ground of fraud in pro- 
curing hiin to becoinc a, member of the  order in 1902, the fraud con- 
~ i s t i n g  in ltlic false reprewentation5 of the  defendant's soliciting agent 
as to the  amount of dues to hc paid by him each month during the con- 
tinuance of his nmnhership; and as a second ground of recovery, that  
if the contract bctween then1 is valid, the defendant has committed a 
breach of the same by increasing the rate of monthly payment from 
?$2.40 t o  $4.65. 

The defendant denies the allegations of fraud and avers as to the 
other ground of rclcovery that i t  had the lawful right to  increase its 
rate of payment for each month, as will appear hereafter. 

These two cluestions will be con~idcrrd in their reverse order, the 
first question now being tlw one in respect to  the  breach of the  contract. 
The record is large and we will only state, and as briefly as possible, 
the salient facts of the case. 

Under thc authority conferred by the gcncral laws of Massachusetts, 
to  organize fraternal bcncficiary corl~orwtions, in 1877, there was issued 
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to designated persons a certificate of incorporation under the name of 
the Supreme Council of the Royal -%rcanurn. By the constitution and 
by-laws, referred to  in the certificate, the corporation became what is 
known as a fraternal association under the lodge system. I t s  principal 
objects, as  stated, were: 

1. To unite fraternally all white nlcn of sound bodily health and 
good moral character, who arc socially acceptable and bctween 21 and 
55 years of age. 

2. To give all moral and material aid in its power to its members 
and those dependent upon them. 

3. To educate its niernbers socially, morally and intellectually; also 
to assist the widows and orphans of deceased members. 

4. To  establish a fund for the relief of sick and distressed mcmbcrs. 
5. To establish a widows' and orplians' bcncfit fund, from which, on 

satisfactory evidence of the deatli of a member of the order who has 
complied with all its lawful requirements, a sun1 not exceeding $3,000 
shall he paid t o  his fanlily or those dependent on him, as he may direct. 

There was power conferred by tllc constitution and by-laws to subse- 
quently amend the same in the nianricr therein provided. The general 
governing power of the order was vestxed in the Supreme Coun- 
cil, and the administration of its affairs, under tsha supervision of (617) 
such council, was entrusted to the officers named in the constitu- 
tion. Authority was given to the Supreme Council to  sanction the orga- 
nization of local lodges or councils, upon whom were conferred certain 
powers not in any way conflicting with the constitution and by-laws of 
the order, and the members of such local lodges or councils were re- 
cruired t o  be members of the order and were subject t o  the duties and 
responsibilities which resulted from that relation and enjoyed also the 
resulting benefits. 

Pursuant t o  the constitution, under due authority, there was organ- 
ized in the State of North Carolina, a t  Louisburg, a local lodge or 
council, known as the Ta r  River Council, No. 1875, of the Royal 
Arcanuin. I n  1901, James W. Hollingsworth, the plaintiff, first joined 
the local council as one of its original members; but the next year, that 
is, in 1902, he rnade application for another benefit certificate, increas- 
ing the amount of his insurance from one thousand to three thousand 
dollars. 

The material terms of plaintiff's application for a benefit certificate 
were as follows: 

"I direct that  in case of rny deceasc all benefit to whir11 I may bc 
entitled under the Royal Arc:tnurn be ])air1 to Lula J I .  Hollingsworth, 
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related to nle as wife, subject to such future disposal of the benefit as I 
may in the future direct, in compliance with the laws of the order; 
. . . that I will, and they (my beneficiaries) shall, conform to and 
abide by the constitution, laws, rules and usages of said council or order 
now in force or which may hereafter be adopted by the same." 

Thereupon the benefit certificate which has been sued on in this case 
was issued to the  pladnt,iff, and is  known as  Exhibit A in the record. 
Among other things, i t  provides as follows: 

"This certificate is issued to  James William Hollingsworth, a mem- 
ber of Tar  River Council, No. 1875, of the Royal Arcanum located a t  
Louisburg, h'. C., on evidence received from said council tha t  he is a 
contributor to the Widows' and Orphans' Benefit Fund of this order 
. . .and upon condition thah such member comply in t h e  future with 
the laws, rules and regulations now governing the said council and fund 
or that  may hereafter be enacted by the Supreme Council to govern 
said council and fund. . .These conditions being complied with. the 
Supreme Council of the Royal Arcanum hereby promises and binds 
itself t o  pay out of its Widows' and Orphans' Benefit Fund to Lula 11. 
Hollingsworth, wife, a sum not exceeding $3,000, in accordance with 
and under the provisions of the laws governing said fund, . . . provided 
that said member is in good standing in this order a t  the time of his 
death." 

At the bottom of this certificate was written the words: "I accept 
this certificate on the conditions named therein. James W. Hol- 

(618) lings~vorth." 
In plaintiff's application for membership and benefit certifi- 

cate there is no statement as to  the amount of monthly assessments 
n-hich the plaintiff was required to pay. Both the application for mem- 
bership and the benefit certificate expressly provide tha t  the member 
shall comply with all the laws of the order, and particularly "with the 
laws, rules and regulations now governing the said council and fund 
(Widows' and Orphans' Benefit Fund) ,  or tha t  may hereafter be en- 
acted by the Supreme Council to govern said council and fund." 

The assessment rates were fixed by the general laws of the order, and 
the way a member ascertained what amount of assessment he was to 
pay was not by referring to  his benefit certificate, but by examining 
section 430 of the general laws of the order, which governed the Wid- 
ows' and Orphans' Benefit Fund and which fixed the amount of assess- 
ment rates paid by the members of the order. As shown above, these 
general laws were expressly made a part  of the contract. 

The plaintiff, in 1901, first applied for and received a certificate for 
$1,000, and the next year, on his further application, i t  was increased 



X.C.]  SPRING TERM, 1918. 657 

to  $3,000, and his monthly assessment was accordingly fixed a t  $2.40, 
which was the proper amount for his then attained age. The rates of 
assessment were fixed by the general laws, and these laws were them- 
selves subject to  be changed or modified in the manner prescribed. By 
subsection 3 of section 430, which was in force a t  the time the plaintiff 
became a member, the general law prescribed that  the applicant should 
pay the amount fixed for his age, ('and the same amount on each assess- 
ment thereafter whilst he is a member of the order." I n  other words, 
i t  was assumed a t  the time these rates were fixed that they would be 
sufficient, and that  the member would pay during his entire member- 
ship the same rate that he paid a t  the time of joining the order. But 
more of this hereafter. 

Article VI of the general laws of the Royal Arcanum contains the 
laws applicable wholly to this Widows' and Orphans' Benefit Fund, and 
section 430 (it  being the section fixing the rates of assessment), which 
was introduced in evidence by the plaintiff, is part of these general laws 
governing this fund. 

This Widows' and Orphans' Benefit Fund is diminished from time to  
time by payments to the widows and orphans upon the death of mem- 
bers, and the only way the fund can be replenished is by assessments 
upon the members. The amounts paid in as assessments were not 
allowed to  be diverted to  any other purpose, and the defendant order 
had no other assets out of which to meet the payment of these benefit 
certificates, except the aforesaid fund. 

It appears that the salaries of officers and other expenses of the order 
are paid otherwise than from the widows' and orphans' fund- 
tha t  is, by a system of per capita taxes having no connection (619) 
with the widows' and olrphans' fund; and i t  further appears that  
in respect to its expenses, the affairs of the order have been prudently 
and economically administered. 

I n  1905 it  was found that  the Widows' and Orphans' Benefit Fund 
would not be sufficient to pay the losses for which i t  was created a t  the 
then rate of assessments fixed by the order, that is, estimated at the 
attained age of the member a t  the time of his entrance into the order, 
and this solution, if not in~proved, threatened bankruptcy or the dis- 
solution of the order. 

I n  1905 the Supreme Council a t  its session made two important 
changes in the general laws: 

1. It provided several different tables of rates which were to be ap- 
plied t o  the different plans or options as they might be selected by the 
members. For the purpose of this case, i t  is only necessary to allude 
to two of these options: 
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(a) Under one of them a rileinber was required to  pay a certain rate 
up t o  the age of 65 years, and then a t  that  age the rate was increased 
considerably. 

(b)  Under another option, a n~clnbcr was required to pay the same 
rate throughout life. 

The last option referred to ofi'ercd a plan of identically the samc 
character as had already obtained prior to  1905 in the order-that is, 
the rates were expected to remain the same tl~roughout life. 

2. The second important action taken by the Supreme Council in 
1905 was that  all tlie members of the order wcre required to pay new 
assessment rates as of tlie age attained by each member on 1 October, 
1905, instead of continuing to pay upon the rates fixed as of the time 
that the member joined; and this was true no matter which option was 
selected by the member. 

Under the action taken in 1905, i t  was open to the members to  select 
any one of the several options above referred to, yet if such member 
did not indicate which one of the options he desired t o  take, he was 
automatically put upon that table of rates which required him to pay a 
certain rate up to 65 years of age, and then increased his rates very 
much higher a t  65 years. 

Following the raise in rates in 1905, there were vigorous objections 
on tlie part of the members, upon the ground not only that  the plans 
adopted in 1905 were illegal, but that  tlie new rates then adopted were 
excessive and would raise more revenue than was necessary; however, 
i t  turned out that the raise in rates in 1905 was not high cnough, and 
the executive officers of the defcndant order began to realize in the year 
1912 that deficit created in the Widows' and Orphans' Benefit Fund 

on account of the excess of payments over receipts was very 
(620) large. 

It appears from tlie testimony of Mr. Hoag, who was Supreine 
Secretary of the order continuously from 1901 to 1917, and even after 
that time, and was well informed as to its financial operations and its 
general management, that from 1911 to 30 September, 1916, the dis- 
bursements exceeded the rcceipts more than $3,200,000, the receipts be- 
ing $36,394,389.13 and thc disbursements $39,572,529.34, and tllat in 
this State the rnerihers, since thc. organization of the order ul, t o  ,?I 
December, 1916, had contributed to  the Widows' and Orphans' Benefit 
Fund $2,368,82492, and out of that amount there has been paid to 
members $2,730,306.47, leaving a deficit on this State's transactions of 
$361,481.55. At this juncture in its aff'airs, the order employed two 
actuaries of reputation and experiences t o  examine its records, books 
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and papers, and recommend for the future management of the order a 
scheme of assessments which would enable i t  to  live within its means. 
Tn order to  understand their report, as specially applicable to  this case, 
we state substantially the tcstimony of the two actuaries taken in the 
cause : 

Until 1898, the assessments paid hy members, from which the death 
benefits were derived, wcre certain sums dependcnt upon the age of the 
member a t  the time of receiving his certificate which sums remained the 
same as the years went by. These sums were paid t o  meet assessments 
as members died, and the amount for the first year would equal the cost 
t o  the corporation of the insurance of these members. But  as the mem- 
bers grcw oldcr the risk of their death increased, and as their payments 
remaincd constant, and as there was a t  no time a payment of any sur- 
plus beyond the amount required to meet losses, the payments by mem- 
bers of long standing were not ncarly enough to equal the cost of their 
insurance to the corporation. So the only way in which the amounts 
required to meet losses could be obtained was from the payments made 
by new members. I n  1898 the by-laws were amended so as largely to  
increase the payments to  be made by all n~embers, and to require the 
paymcnts monthly. These amendments went into effect on 1 August, 
1898, and i t  appears tha,t no objection thereto has ever been made by 
any member of the order. These paymcnts, while much larger than 
those required by the original by-laws were upon the same relative 
basis; that  is, the increase upon all was in the samc proportion, and 
they were all determined by the age of the membcr when he received 
his certificate, and were not to be afterwards changed as a member 
grew older. When these ainendmcnts wcre made, i t  wafs thought that the 
incrcase would providc for the futurc payments called for by thr  ccrtif- 
icates, and that  an adequatc cinergency fund would be crcated from 
this income. Under tllcse amendments therc was a surplus in 1898 from 
the excess of receipts above payments amounting t o  more than 
$455,000, and afterwards there was annually a stcadily dimin- (621) 
ishing surplus frolin the same cause t o  and including the year 
1903. I n  the year 1904 the paymenlts exceeded the receipts and there was 
a large defiicit ($271,540.50). Before the session of the Supreme Coun- 
cil in May, 1905, thc executive comn~ittee caused mortality tables of the 
order to  bc prepared and made extended investigations and studies with 
the aid of competent actuaries to  dcvisc some method, through a 
change oi by-laws, which should cnable the corporation t o  meet its 
obligations to mcmbcrs. The actuaries prcparcd for them new tables, 
each the mathematical equivalmt of the others, the first being the reg- 
ular rates, and three others optional alternatives. These founded upon 
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the payment by the order of the inaxirnum value of each certificate 
and the payment of a rate adequate, without further modification or 
additional assessment, to  pay the certificate a t  the maturity. Compe- 
tent actuaries testified that  the old plan of assessments was faulty, ac- 
cording t o  the assumptions made by actuaries and that t~hc ordrr could 
not meet the maximum face value of its certificate permanently under 
i t ;  that  upon their assumptions, a change was expedient, or necessary; 
that  the plans propolsed and :zdoptc~l were nlatl~ematically correct; that 
if the members paid the amounts fixed in these tables the order could 
continue to  pay the maximurn face value of its certificates a t  their ma- 
turity; that such amounts arc. no higher than necessary for this pur- 
pose, and that they fairly and equitably apportion among the members 
their contributions to ttlie Widom' arid Onpbans' Benefit Fund, taking 
into ccmsideration ttheir age and risk. The actuaries went into much 
detail of statement as to the condition of the order, showing its inevi- 
table and imnlinent insolvency unless the proposed change was adopt- 
ed, and that  the order was actuarially if not commercially insolvent. 

It appears from this testimony that  the general plan as to the raise 
of rates in 1916 was identically the same as tha t  in 1905 ; that  is t o  say, 
in 1916 just as in 1905, all of the rates were increased and all of the 
mcmhers were placed upon rates as of their ages attained on 1 Decem- 
ber, 1916. 

It appears in the cade that  the Supreme Council is made up of cer- 
tain high officers of the order, who are ex oficio members, and of dele- 
gates electc~d by the grvat councils, the latter being cornpmd of dcle- 
gates chosen by the subordinate councils, such as the one to  which the 
plaintiff belonged; in other words, the organization is like a republic 
and its laws are made by delegates elected by the members. At  the 
meeting of the Supreme Council in 1916, when the change of which the 
plaintiff complains was made, the councils (grand and local) in this 
State were represented by three members, or delegates, Dr. J. Howell 
Way, Harvey B. Craven, and S. ill. Brinson, all of whom voted in favor 

of the new rates adopted a t  the meeting of 1916. 
(622) The defendant was duly authorized to do business in this 

State when the plaintiff becanie a member of the order and when 
the assessments were made. 

The following are the extracts from our statutes which are pertinent 
to  the case: 

Revisal, see. 4806, being Acts of 1899, ch. 54, sec. 2, as amended by 
Acts of 1901, ch. 703, sec. 1, is ;-la follows: "All contracts of insurance 
on property, lives, or interests in this State shall be deemed to be made 
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therein; and all contracts of insurance, the application for which is 
taken within this State, shall be deemed to have been made within this 
State, and shall be subject t o  the law thereof." 

Revisal, sec. 4791 (Acts of 1899, ch. 54, sec. 84, amended by Acts of 
1903, ch. 438, sec. 9) :  "All contracts must be in accord with charter 
and by-laws. Every policy or certificate or renewal receipt issued to a 
resident of this State by any corporation, association, or order trans- 
acting therein the business of insurance upon the assessment plan, shall 
be in accord with the provisions of the charter and by-laws of such cor- 
poration, association, or order, as filed with the Insurance Commis- 
sioner. And i t  shall be unlawful for any such domestic or foreign in- 
surance company or fraternal order to transact or offer t o  transact any 
business not authorized by the provisions of its charter and the terms 
of its by-laws or through an agent or othenvise t o  offer or issue any 
policy, renewal, certificate or other contract whose terms are not in 
clear accord with the powers, terms and stipulations of its charter and 
by-laws." 

Revisal, sec. 4792: "Every domestic insurance company, association, 
or order doing business on the asselssmenlt plan shall collect and keep a t  
all times in its treasury one regular loss assessment sufficient to pay one 
regular average loss." 

Revisal, sec. 4793: "If any such corporation or association or order 
shall a t  any time fail or refuse to comply with the provisions of the 
two next preceding sections, or section 4713, the Insurance Commis- 
sioner shall forthwith suspend or revoke all authority t o  such corpora- 
tion, association, or order, and of all its agents or officers to  do business 
in this State, and shall publish such revocation in some newspaper pub- 
lished in this State." 

Revisal, sec. 4794: "Nothing in the general insurance laws, except 
such laws as apply to fraternal orders, shall be construed to extend t o  
benevolent associations incorporated under the laws of this State that 
only levy an assessment on the members to  create a fund t o  pay the 
family of a deceased member and make no profit therefrom, and do not 
solicit business through agents." 

Revisal, sec. 4795 : "Every incorporated association, order, or society 
doing business in this State on the lodge system, with ritualistic 
form of work and representative form of government, for the 1623) 
purpose of making prolvision for the payment of benefits in case 
of death, sickness, temporary or perniament physical disability, either 
as the result of disease, accident or old age, and formed, and organized 
for the sole benefit of its members and their beneficiaries, and not for 
profit, is hereby decrared to be a 'fraternal beneficiary order, society, 
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or association'; and yuch order, society, or association paying death 
benefits may also create, maintain, apply or disburse among its mem- 
bership a reserve or emergency fund as may be provided in its consti- 
tution or by-laws; but no profit or gain shall be added to the payments 
made by a member." 

Revisal, sec. 4796: "The fund from which the payment of benefits, 
as provided for in the next preceding section, shall be made and the 
fund from which the expenses of such association, order, or society shall 
be defrayed shall be derived from assessments or dues collected from its 
members. Such society or association shall be governed by the laws of 
the State governing fraternal orders, and shall be exempt from the pro- 
visions of all general insurance laws of the State, and no law hereafter 
passed shall apply t o  such societies unless fraternal orders be desig- 
nated therein." 

All of the above sections of the Revisal are taken from the Public 
Laws of 1899, ch. 54, as subsequently amended, the annotations ap- 
pear in the original edition of the Revisal and in corresponding sections 
of Pell's edition. 

The court submitted this issue to  the jury: 
What amount, if anything, is the plaintiff entitled t o  recover of the 

defendant? Answer: ((Nothing." 
The plaintiff requested the court to submit two other issues as fol- 

lows : 
1. Did the defendant falsely represent t o  the plaintiff that  his 

monthly assessment would never be changed, but would remain the 
same as long as a member? 

2. Was the plaintiff by said false representations induced t o  take out 
the contract of insurance? 

The court refused to submit these issues, and plaintiff excepted. 
Judgment was entered on the verdict, and plaintiff appealed to  this 
Court. 

TY. C. Feimister, R.  R. Moose ,  and N. Y .  Gzdley f o r  plaintiff. 
Tillett (e: Guthrie and Hotuad 0. Wiggins f o r  defendant, 

WALKER, J., after stating the case: It appears that  a great corpora- 
tion, managing and controlling important financial interests for hun- 

dreds of thousands of families, was conducting its business upon 
(624) unsound principles, which if followed without change would 

ultimately lead to financial ruin. The first question is, Was the 
change adopted in excess of defendant's corporate powers, or in viola- 
tion of the statute governing such corporations? 
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This case is not like any we have heretofore decided concerning fra- 
ternal orders or benefit societies. The law of this State was amended 
by Acts of 1899, ch. 54, so as to exempt such bodies from the operation 
of our general insurance law and to put them in a class by themselves, 
a t  least in many respects. The certificates in Willianzs v. Order of 
Heptasophs, 172 N.C. 787, was issued to the plaintiff 3 January, 1899, 
before the passage of the act of 1899, and that in Wilson v. Order of 
Heptasophs 174 N.C. 628, was issued in the year 1896, while the cer- 
tificates in this case were issued in the years 1901 and 1902, and is, 
therefore, governed by the act of 1899, so far as our law is applicable to 
the case a t  all. 

The writer of this opinion concurred in those two cases for the reason 
that, in his opinion, this Court had previously decided the question in- 
volved in a series of cases; and when the Willianzs and Wilson cases 
were before us, i t  had been well settled that the law of this State should 
control our decision under the statute as it then existed. But the 
changes in the statute applicable t'o this case, as evidenced by the ::ct 
of 1899, present the question to us again in a very different light. The 
amendments of 1899 plainly reveal that the Legislature had come to 
the view that fraternal and assessment orders should be governed by 
their own laws, rules and regulations, as authorized by the State of 
their origin, except where inconsistent with our laws concerning such 
orders. We find nothing in those laws that prohibit raising the rates of 
assessment, as was done by the defendant in 1916. 

This Court, in Brenizer v. Royal Arcanum, 141 N. C. 409, recognized 
this change in our law, and especially that such orders had been ex- 
cepted from the provisions of our general insurance law, among which 
is found the section requiring that "all contracts of insurance" shall be 
subject to the laws of this State when the contract is made or the ap- 
plication for the insurance is taken therein. This provision is, therefore, 
not applicable to benefit societies; and this appears more clearly when 
we consider Revisal, see. 4791, which requires that certificates of frater- 
nal orders shall be drawn in accordance with the charter and by-laws 
of the society or corporation. 

The manifest object of these provisions wa~s to make contracts of fra- 
ternal orders uniform, so as to preserve that equality and fraternity 
which is the basic principle of such orders. The Legislature saw clearly 
that i t  would be destructive of the life of the order unless members, for 
instance, were assessed according to one and the same rule, in- 
stead of the assessments being laid in each State according to (625) 
its own rule, which, moreover, would produce an undue and un- 
just proportion of the burden as between the members, there being as 
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many different assessments as there are States. The affairs of the order 
could not be administered under any such scheme, as some members 
would not be willing, of course, to pay a greater assessment than others 
who derived the same benefit. 

As we hold that there is no statute of this State which prohibited the 
increase of the assessment in 1916, the case is brought directly within 
the ruling of the Supreme Court of the United States when deciding a 
similar case in Supreme Council of the Royal Arcanum v. Green,, 237 
U.S. 531, where the question is exhaustively treated by Chief Justice 
White, the Court assuming jurisdiction of the case upon the ground 
that3 the Court of Appeals of New York, from which the case was 
brought by writ of error, had not given full failth and credit, as required 
by the Constitution of the United Stakes, Art. IV, sec. I, to the ach,  
records, and judicial proceedings o~f Massachusetts, the validitay of an 
assoseinent similar to the one made in 1916 being the question in that 
case. As the decision covers fully the point raised here, i t  will not, be 
amiss to quote entensively from it, in order to show its broad scope, 
and how exactly and conclusively it decides every essential issue of 
law in this case, the facts of the two cases being substantially the 
same. Chief Justice White said there: 

"It is not disputable that the corpo~at~ion was exclusively of a fra- 
ternal and beneficiary character, and that all the rights of the com- 
plainant concerning the assessment to be paid to provide for the Wid- 
ows, and Orphans' Benefit Fund had their source in the constitution 
and by-laws and therefore, their validty could be alone ascertained 
by a consideration of the constitution and by-laws. This being true, it 
necessarily follows that resort to the constitution and by-laws was 
essential unless i t  can be said that the rights in controversy were to be 
fixed by disregarding the source from which they arose and by putting 
out of view the only consideration by which their scope could be as- 
certained. Moreover, as the character was a Massachusetts charter, and 
the constitution and by-laws were a part thereof, adopted in Massa- 
chusetts, having no other sanction than the laws of that State, i t  fol- 
lows by the same token that those laws were integrally and necessarily 
the criterion to be resorted to for the purpose of ascertaining the sig- 
nificance of the constitution and by-laws. Indeed, the accuracy of this 
conclusion is irresistibly manifested by considering the intrinsic rela- 
tion between each and all the members concerning their duty to pay 
assessments and the resulting indivisible unity between them in the 
fund from which their rights were to be enjoyed. The contradiction in 

terms is apparent which would rise from holding on the one hand 
(626) that  there was a collective and unified standard of duty and ob- 
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ligation on the part of the rnembcrs themselves and the corporation, 
and saying on the other hand that the duty of the members was to be 
tested isolatedly and individually by resorting not t o  one source of 
authority applicable to all, but by applying many divergent, variable 
and conflicting criteria. In  fact, their destructive effect has long since 
been recognized. Gaines v .  Supreme Council of the Royal Arcanum, 140 
Fed., 948; Royal Arcanum v .  Bradshears, 89 Md., 624. And from this 
i t  j, certain that when reduced to their last analysis, the contentions 
relied upon, in effect, destroy the rights which they arc advanced to 
support, since an assess~nent which was one thing in one State and an- 
other in another, and a fund which was distributed by one rule in one 
State and by a different rule somewhere else, would in practical effect 
amount to no assessment and no substantial sum to bc distributed. 

"It was doubtless not only a recognition of the inherent unsouedr?ess 
of the proposition here relied upon, but the manifest impossibility of its 
enforcement which led courts of last resort of so many States in pass- 
ing on questions involving the general authority of fraternal associa- 
tions and their duties as to subjccts of a general character concerning 
all their members to recognize the charter of the corporation, and the 
laws of the State under which it was granted, as the test and measure 
t o  be applied. Supreme Lodge, etc., v .  Hines, 82 Conn., 315; Supreme 
Colony v .  Towne, 67 Conn., 644; Palmer v .  Welch, 132 Ill., 141 ; Grime 
v. Grime, 198 Ill., 265; American Legion of Honor v. Green, 71 Md., 
263; Royal Arcunum v .  Uradshears, 89 Md., 624; Golden Cross v. 
Merriclc, 165 Mass., 421; Gibson v .  United Friends, 168 Mass., 391; 
I,nrkin v .  Knights of Columbus, 188 Mass., 22; Supreme Lodge v. 
iL7na-a, 60 Mich., 44; Tepper v .  Royal Arcanum, 59 N.J. Eq., 321; S. c., 
61 N.,J. Eq., 638; Bookover v. Life Asso., 77 Va., 85." 

And, after referring to the principle and the cases cited to support it, 
the Chief Justice further says: "In fact, while dealing with various 
f o ~ m s  of controversy, in substance all thcse cases come a t  last to the 
principle so admirably stated by Chief Justice Marshall more than a 
hundred years ago (Head v .  Providence Insurance Go., 2 Cranch, 127 
167) as follows: Without ascribing to this body, which in its corporate 
rapacity, is the mere creature of the act to which i t  owes its existence, 
all the qualities and disabilities annexed by the common law to ancient 
institutions of this sort, i t  may correctly be said t'o bc precisely what thv 
incorporating act has made it, to derive all its powers from that act, 
and to be capable of exerting its faculties only in the manner which 
that act authorizes. To this source of its being, then, we must recur 
to ascertain itas powers.' " 

This samra rule as to the destructive effect of assessnwnts in (627) 
different amounts is also stated in Royal Arcanurn v. Brashears 
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89 Md., 624, as follows: "In a purely mutual associahion like the RoyaI 
Arcmuin all membelne must betreated alike. for it would be destructive 
of the mutuality itself of the associatioln if suits against i t  the benefit 
certificate issued to a citizen of one State should be entitled to a more 
favorable construction than a similar certificate issued to a citizen of 
another State." 

But, as we have seen, the Supreme Court of the United States has 
regarded the question involved as a Federal one, a s  i t  calls for the con- 
struction and application of Article 4, sec. 1, of the Constitution, and 
its decision upon the question is authoritative, and therefore binding 
upon us, even if we differed from its conclusion, which we do not. This 
being the case, it concerns us now to ascertain what is the law of 
Massachusetts in regard to this question. The defendant, in order t o  
show what this law is, has introduced statutes of that State, a duly 
certified copy of the judgment roll of the highest court of that State, 
the Supreme Judicial Court, in Reynolds v. The Royal Arcanum, which 
is reported in 192 Mass., 150. I t  also introduced the testimony of two 
eminent and learned members of the bar of that State. and from all 
this evidence, i t  appears to have been held by the highest court of 
Massachusetts, which has continued as the law of that State to this 
day, as follows: 

1. The Royal Arcanum (and other fraternal beneficiary societies as 
well) have the power to increase their rates. 

2. They have not only the right and power to increase their rates, but 
to put the members upon a new and increased table of rates, which are 
fixed as of the ages attained by the members, a t  the time the new scale 
of rates was adopt'ed. 

I t  will be proper here to state substantially, and as briefly as pos- 
sible, what was said by the Court in the Reynolds case, using for the 
most part its own language: "The assessments to be paid for death 
benefits in this case are provided for by the by-laws, while a promise 
in writing to pay a certain sum to a particular person is, as to that per- 
son, a matter outside of those corporate rules which may be expected 
to be changed by an amendment of the by-laws. This promise on one 
side is set over against the promise of the member on the other. The 
promise of the member is to do what may be called for by the by-laws 
then existing or that may afterwards be adopted. The promise of the 
corporation is stated expressly, without mention of the by-laws. The 
member occupied a dual position, as an insurer and the insured. As 
one of the association agreeing to provide for the payments that may 
become due to members, he agrees to he subject to the by-laws. As the 
insured person to whom a particuar sum of money is promised, he has 
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a right t o  stand on the terms of the promise. That  the duties of 
niembers prescribed by the by-laws remain subject t o  modifica- (623) 
tion when a power of amendment is reserved has often been de- 
cided," citing Loeffler v. Modern Woodmen, 100 Wis., 79, and other 
cases. 

"Most of the cases relied on by the plaintiffs, when rightly analyzed, 
turn on the distinction between an attempted amendment of the by- 
laws directly affecting the promise to  the certificate holder as an in- 
sured person and an amendment affecting his duties as a member of 
the corporation bound to perform his part in providing means or other- 
wise as one of the association of insurers," citing Hale v. Equitable Aid 
Union, 168 Penn. St., 377, and many other cases. 

"On principle and on the weight of authority, we are of opinion that  
there is nothing in this contract that  prevents the corporation from 
amending its by-laws in a reasonable way, to  accomplisli the purposes 
for svhich i t  was organized, even though the change increases the pay- 
nients to  be made by certificate holders. Such changes necessarily in- 
volve some hardship to certain individual members, bu t  the corpora- 
tion, under the law, should do that which will bring the greatest good 
t o  the greatest number. The members who complain of its action are 
those who ha-ve had the benefit of insurance for themselves and 
their families for many years, a t  very much less than the cost of their 
insurance to the corporation. They have had the good fortune to sur- 
vive, and therefore their contracts have brought them no money, but 
all the time they have had the stipulated security against risk of death. 
If now they are called upon to pay for future insurance no more than 
its cost to the corporation, they ought not to think i t  unjust." 

The Reynolds decision was made, i t  is true, upon the raise of the 
rates in 1905 by the Royal Arcanum, but saving the date of the in- 
crease and the amounts, the question involved there as to  the increase 
of the rates in 1905 is identical with that in this case, and, a t  least, in 
substance and in principle. There is no difference in law between the 
t ~ o ,  and a decision upon the one is directly applicable to a case aris- 
ing upon the other. There is no difference between the Reynolds case 
and this one, which favors our present decision, and that  is that while 
the l a w  of Massachusetts in 1905 permitted benefit societies to raise 
their rates above the existing level, in the same manner as was done 
in this case, the law in 1916 commanded that it should be done when 
necessary to meet its financial obligations. One was permissive merely, 
while the other was mandato~y,  and the latter wah passed because it was 
apparent tha t  the order could not be kept afloat in any other way. 

It comes to this, therefore, that the highest Federal Court has de- 
elared that, under Article 4, sec. 1,  of the Constitution, the question 
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must be determined by the law of Massachusetts to which courts 
(629) in other States must give full faith and credit, and we have 

shown that the law of that State not only permits but requires 
that the rates shall be increased when the necessities of the order de- 
mand it. This is not unfair or unjust to any member. If it were not the 
law, the order could not long survive or remain a going concern, be- 
cause i t  must soon perish for the want of sustenance, and if this should 
happen, the certificates, of course, would be of no value; and, instead 
of being what i t  was intended to be, a society for the protection of its 
beneficiaries against loss in the case of death of its members, under a 
cheap or inexpensive form of insurance, i t  would prove to be an ex- 
pensive and uncertain form of insurance to them. The very nature of 
the enterprise shows the absolute necessity for having a fixed and uni- 
form rate of assessment, with power to raise it to a higher level when 
the exigencies of the society require this t o  be done. The Green case 
was approved in Supreme Lodge Knights of  Pythias v. Mimms, 241 
U.S. 574 (60 L. Ed., 1179), where the rate of assessment was increased 
from $7.35 to $34.80, and justified under similar laws to those existing 
in the order of the Royal Arcanum in 1905 and 1916. See, also, Knights 
of  Pythias v. Smyth,  38 Sup. Ct., 210. 

The Reynolds case has been approved by the Supreme Judicial Court 
of Massachusetts in the following cases: Hickey v. Baine, 195 Mass., 
446, a t  p. 452; Proctor v. United Order Golden Star, 203 Mass., 587, 
a t  p. 590; Attorney General v. American Legion o f  Honor, 206 Mass., 
158, a t  p. 164; Ulman v. Golden Cross, 220 Mass., 442, at p. 427. These 
cases were decided between 15 May, 1907, and 1 March, 1915, both 
dates inclusive, so that they continue the law of that  State, as we have 
stated it, down to a day since the commencement of this action, and 
one of the Assistant Attorney-Generals of Massachusetts having spe- 
cial charge of the insurance department's matter states that it was the 
law when he testified. 

I t  may be well to state briefly the history of the case of Green v. 
Royal Arcanum, supra, in order to show how identical are the conten- 
tions of plaintiff in that case with those of the plaintiff in this case: 
Sometime after the raise in 1905, one Samuel Green brought an action 
against the Royal Arcanum in the Supreme Court of New York to en- 
join the defendant from suspending him for failure to pay the new 
rates. In  the lower court, the judge upheld Green's contention and en- 
joined the defendant from suspending Green on account of his failure 
to pay the new and increased rates adopted in 1905. In  concluding the 
opinion (124 N.lT. Supp., 398)) the Court said: "I also hold that al- 
though the defendant is a Massachusetts corporation, still, when i t  
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comes into the State of New York, conducting business here under the 
supervision and permission of the State insurance department, 
contracts made here with residents of this State in councils organ- (630) 
ized and existing in this State and to be performed, here are t o  
be interpreted under the laws of the State of New York." 

Upon appeal by defendant, the Appellate Division of the New York 
Supreme Court reversed the lower court, and held that  the increase in 
rates in 1905 was valid (see 129 N.Y. Sup., 791). Thereupon Green 
appealed to  the New York Court of Appeals and the Court of Appeals 
reversed the ruling of the Appellate Division and affirmed the ruling 
of the lower court, 206 N. Y., 591. I n  this opinion the New York Court 
of Appeals held three main propositions: 

( I )  Tha t  the reservation in the benefit ceirtificate t o  the effect tha t  
the member should comply with all laws, etc., made in the future, did 
not authorize the Royal Arcanum to increase the rates of assessment 
in 1905. 

(2) That  plaintiff's contract rights are not affected by the fact that  
defendant is a Massachusetts corporation, because the contract was 
made in New York, and is to  be controlled by the laws of New York. 

(3)  That  the statutes of Massachusett~ did not authorize the change 
made in 1905, because the change impaired plaintiff's vested rights, 
which the Massachusetts statute forbade. 

After the adverse decision of the Court of Appeals of New York 
the Royal Arcanum sued out a writ of error from the Supreme Court 
of the United States upon the ground that  that decision was violative 
of section 1, article 4, of the United States Constitution, in that  i t  failed 
to  give full faith and credit to the public acts and judicial proceedings 
of the State of Massachusetts. It was therefore required of the United 
States Supreme Court t o  decide whether the highest court in New 
York erred in holding that  the contract rights of the parties under the 
benefit certificate were to be determined by the laws of New York or 
by the laws of Massachusetts, when the Royal Arcanum was chartered; 
secondly, whether the Massachusetts law authorized the Royal Arca- 
num to raise the rates in the manner in which they were raised in 1905. 
The United States Supreme Court clearly and emphatically held: 

(1) That  the New York Court erred in determining the rights and 
powers of the defendant by the New York law, and that  the question of 
the power to  raise the rates as raised in 1905 must, under article 4, 
section 1, of the Federal Constitjution, be determined by the laws of 
Massachusetts. 

(2)  That  the statutes of Massachusetts, particularly in the light of 
the Reynolds case construing those statutes, left no room for doubt that  



670 IT\' THE SUPREME COURT. 1175 

the RIassachusetts law governing fraternal beneficiary societies, did au- 
thorize the raise in rates made in 1905. 

I n  the M i m  case, supm, i t  was claimed that the society had de- 
manded monthly dues in excess of its rights, and that  the 

(631) amendments to the by-laws increasing the rates of assessment 
were ultra vires and void. The by-laws governing the certificate, 

and enacted in 1884, provided that  '(each member of the endowment 
rank should continue to pay the same amount each month thereafter 
so long as he remained a member." I n  1910, the by-laws were again 
amended so as to increase the plaintiff's monthly payments from 
$7.35 to $34.80, and required each member t o  pay as of his age attained 
in that  year. 

Justice Holmes, writing for a unanimous Court in that case, said: 
"Persons who join institutions of this sort are not dealing a t  arm's 
length with a stranger whose mode of providing for payment does not 
concern them, but only his promise t o  pay. They are joining a club the 
members of which have to pay any benefit that  any member can re- 
ceive. The corporation is simply the machine for collection and distri- 
bution. I ts  charter expressly provides by section 5 that  i t  'shall not 
engage in any business for gain; lthe pux-pose of said corporation being 
fraternal and benevolent.' It is manifest, therefore, that  i t  would be a 
perversion of its purposes if, through some ambiguity of phrase, the 
necessary course of benefits were closed in favor of certain members, 
while their right to  insist upon payment remained. The essence of the 
arrangement was that the members took the risk of events, and if the 
assessments levied a t  a certain time were insufficient to  pay a benefit 
of a certain amount, whether from diminution of members or any other 
causes, either they must pay more or the beneficiary less. The only lan- 
guage in the certificate bearing on the matter pointed to possible 
changes, one condition being the payment of all monthly payments 'as 
required.' I t  was obvious and understood that, to pay a benefit, an in- 
clease in the assessment might be necessary. I n  our opinion the present 
charter, like the first, must be construed to authorize such an increase, 
and the clause in the law of 1884, relied upon, that  the payments should 
continue the same so long as the membership continued, was not a 
contract, but was a regulation subject to the possibility inherent in the 
case. More than ambiguous words in an amendable law would be needed 
to establish a departure from the ground on which the relation of the 
parties obviously stood, and to create a privilege that attacked the 
corporation in its very life. . . . I t  is necessary to  discuss the options 
that  were offered in the alternative, but i t  is proper to remember that 
for many years the plaintiff had been insured, and although by what he 



N.C>.] SPRING TERM, 1918. 671 

is not likely to regard as had fortune, his beneficiary has not profited 
by it, she would have if he had d i d  As he happily lived, he has to  bear 
tlie burdens incident to the nature of the enterprise into which he went 
open-eyed." 

The same legislation was under consideration by the Stlpreme Court 
of the Unitcd States in the Smyth case, supra. I n  that case, a t  t.he time 
tlic member's certificate was delivered t o  him, lie was also pro- 
vided with a copy \of the constit,ution and laws, which contained, (639 )  
among other things, in article 4, this provision: "Each member 
. . . shall pay . . . a monthly assessment, as provided in the following 
table, and shall continue to  pay the same amount hereafter as long as 

1 he remains a member of the Endowment Rank." Smyth originally paid 
I a monthly assessment of $3 until 1894, when it  was increased to  $3.15, 

which he paid until 1901, when it was increased to  $4.80, which he paid 
until 1910, when he reccived a notice of increase to  $14.70. The decision 
of the case turned, as was said by the district judge (108 Fed., 963), 
on the power of thc supreme lodge to increase the monthly payment of 
ahseshments from $4.80 to $14.70 per month. I t  appeared in the record 
t h t ,  a t  tlie time thc increasc of 1910 went into effect, a circular was 

' delivered to the plaintiff saying: "These payments do not increase (the 
words 'do not increase' italicized) with increasing age, but always re- 
main the same during the good standing of the member." 198 Fed., 990. 

The Unitcd States Supreme Court called attention t o  article 4, above 
set forth, and said: "This provision, i t  is contended, because a part of 
the contract of insurance with the plaintiff, which could not be changed 
without his consent, and made unlawful any increase in hits assessment. 

I Thc defense is that  power was given tqo the defendant by its chart- 
er to change its by-laws; that by provisions in his policy and his appli- 
cation for it, the plaintiff was notified and charged with knowledge of 
this fact; and that  the increase of assessment complained of was duly 
authorized pursuant to  the terms of this grant of power." The Court 
held that  tlic Smyth case was on all fours with the Mims case, and 
that the decision in tha t  case must he accept4  a8 controlline on the 

1 merits and decisive of the authority of the supreme lodge t o  increase 
the monthly assessment rates. 

It should be noted, as important in the consideration of our case, 
what Justice Holmes says in the Mims case, supra, viz., tha t  the  clause 

- 

providing for periodical payments of the same amount "so long as the 
membership continued, was not a contract, but was a regulation subject 
to the possibility inherent in the case, and that any other view of i t  
would create a privilege which would attack the corporation in its very 
life." This is the crux of the whole matter, and the vital principle of 
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the case, crisply stated and sharply and lucidly denied. The Chief 
Justice thus concludes the opinion of the Court in Royal Arcanum v .  
Green, in regard to the effect of the Massachusetts law and its applica- 
tion to cases in other States: 

"Coming, then, to give full faith and credit to  the Massachusetts 
charter of the corporation and to the laws of that State to determine 
the powers of the corporation and the rights and duties of its members, 

there is no room for doubit that  the amendment to the by-laws 
(633) was valid if we accept, as we do, the significance of the charter 

and of the Massachusetts law applicable to  it  as announced by 
the Supreme Judicial Court of Massachusetts in the Reynolds case. 
And this conclusion does not require us to  consider whether the judg- 
ment per se as between the parties was not conclusive in view of the 
fact that  the corpora~tion for the purposes of the controversy as to as- 
sessments was the representative of the members. (See Hartford Life 
Insurance Co, v. Ibs, this day decided.) Into that  subject, however, we 
do not enter." 

There is another ground of distinction between the Strauss, Williams, 
and Wilson cases, and the other cases cited in them, on the one hand, 
and our case, on the other. I n  the former, there was not only a rising 
to  a higher figure of the rates, but there also was classification and 
discrimination. That is, the old members were put in one class and 
the new members in another, and the losses (death benefits) in the old 
class were paid from the funds collected from that  class, while the lasses 
in the new class were paid from the funds collected from that  class; 
but in this case it  appears that  all moneys collected from assessments 
are mingled or blended in one fund, and losses paid solely out of it. It 
is, therefore, a single or conlmon fund for the payment of death bene- 
fits. I n  the one case there is classification and discrimination, while in 
the oither, there is neither. This burden put upon the old class of pay- 
i n g ~  itis own death benefits, while an advantage is given t o  the new class, 
which increases in number, caused the Chief Justice to  say in Williams 
v. Heptasophs, supra: "This is not the case of an increase of assess- 
ments, but i t  is a discrimination between members," resulting of course, 
from unfair and unjust classification. 

In  Wilson v. Order of Heptasophs, 174 N.C. at p. 628, the Chief 
Justice, comparing this process of classification to  the flow of a river, 
says: "The loss in volume by the outflow is constantly made good by 
accessions along the route, i. e. ,  by the interest accruing, and by the 
waters coming from above, i. e., the payments by new members. While 
time depletes the current by death, it is adding to i t  from new sources; 
but when, as in this case, the company seeks to divide its members into 
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classes, the older of which will receive no accessions, the current will 
soon run dry. It is true that this figure is more applicable to  the 
standard companies than to a benefit association when the losses are 
paid by assessments upon death, but i t  is none the less true that when 
there is a class in which there are no new members to assess, that class 
must become smaller and smaller and the asses~sments larger and larger 
until they become unbearable." 

And in the Williams case, 172 N.C. a t  p. 789, he demonstrates the 
baneful effect upon the older members in the application of this classi- 
fication when  he says: "Under this system the assessments upon 
the plaintiff became, of course, much higher than if the entire (634) 
membership had continued to share in the burden of all the 
deaths, with the result that if the plaintiff was the longest liver in that 
class he would have to  pay his own death loss, and in the meantime 
would, as a member of a constantly dwindling class, have been required 
to pay higher and h i g h  asselssments on the death of each of his fellow- 
members." 

we have no such case here, as the law wisely provides for a conmon 
fund, t o  which the Chief Justice favorably referred, in those cases, and 
from this one source all are paid alike. It was held in Supreme Coun- 
cil Royal Arcanum v. Bradshears, 73 Am. St. (Md.),  244, that  in a 
purely mutual association like the Royal Arcanum, all members must 
be treated alike, for i t  would be destructive of the mutuality itself of 
the association if in suits against i t  the benefit certificate issued to a 
citizen of one State should be entitled to a more favorable construction 
than a similar certificate issued to the citizen of another State. And 
also, in the same case, i t  is said to be well settled that  the contract of 
membership in a mutual association is always made with reference to  
and includes the constitution and by-laws of the association, whether 
6hey are specially referred to  in the cont~ac t  or not citing cases and 3 
Am. & Eng. Enc. (2 Ed.) ,  1081; Yoe v. Howard Assn., 63 Md., 86; 
Fuller v. Baltzmore Assn., 67 Md., 433. 

The plaintiff cannot say that he has borne "the heat and burden of 
the day." and therefore his case should be favorably considered, for he 
has not. H e  has been given insurance a t  less than its normal cost and 
a t  a much cheaper rate than it  could have been secured by the ordinary 
life plan, and he will continue it, under the increased rate, a t  a stated 
sum which is not in excess of its cost to the order for member of his 
age. He, therefore, has no reasons for complaint against the law, be- 
cause if i t  seems to be harsh, i t  is in reality not so. 

But plaintiff alleges that  he m.as fraudulently induced to join the 
order by its agent, who falsely represented that  the rate would continue 
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to be the same so long as he was a member. He  tendered two issues 
based upon this allcga~tionwhich the judge rejected, as a f:llse repre- 
sentation which induces another to act is not necessarily or even ordi- 
narily fraudulent. The representation, though false, may have been 
honestly made in the belief that  i t  was true, and i t  may have caused 
plaintiff t o  become a member without !having been intended to deccivc 
him. When we consider the facts and the language of the certificate 
and other documents to whiclh plaintiff had easy access, i t  was more the 
expression of an opinion or the legal construction of words than a false- 
hood which was calculated and intended to willfully mislead; nor was 
there any trick or artifice employed t o  prevent a full and free inquiry, 

and besides, and what is more conclusive against the charge of 
(635) fraud is the fact that language was used in the papers which 

expressed, or a t  least implied, what was affirmed by the agent, 
that  the assessment would remain the same so long as he remained a 
niember of the order. The language is: "Every applicant. . shall pay 
. . . the following named amounts (set forth in the table) . . . according 
t o  the age attained . . . and the same amount on each assessment there- 
after whilst he is a rneinber of the order, unless he should have changed 
his rate." 

The plaintiff had the necessary docun~ents for informing himself and 
as much intelligence as the agent, so i t  appears, for understanding 
them. He soon became the regent or head officer of his local council and 
must be presumed to have ascertained what were the constiution, by- 
laws, rules and regulations of the order, if he properly performed his 
duty, and he continued to be a member, to pay the amount of his 
assessments, and t o  accept and cnjoy the highest honor of the order for 
some years without complaint or protest. 

There are other important facts which relieve the agent of imyuta- 
tion of fraud, but it is unnecessary to recite them, as those already 
stated will suffice to  show that the charge of fraud is without any real 
foundation. We will, therefore, content ourselves with a reference to  a 
few of the precedenits applicable to such cases. The following, relied on 
by the plaintiff, are not in point: Caldwell v. Ins. Co., 149 N.C. 100; 
Sykes v. Ins. Co., 148 N.C. 13, and Whitehurst v. Ins. Co., 149 N.C. 273. 
In  each of those cases the agent of the company took advantage of the 
ignorance and illiteracy of the applicant and deceived him as t o  the 
language and meaning of the policy when he well knew that  the appli- 
cant could not read and could not understand. This case is like those 
of Cathcart v. Ins. Co., 144 N.C. 623 ; Clements v. Ins. Co., 155 N.C. 
57, and Wilson v. Ins. Co., id., 173. Those cases are very much like 
this one and sufficiently so in principle t o  control it. 
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I n  Tarault v. Seip, 158 N.C. a t  p. 370, the Court said: "Nor can 
fraud exist where the intent to deceive does not exist, for i t  is emphati- 
cally an action of the mind that gives it  existence. It is not sufficient 
that  the representations are false in point of fact; the defendant must 
be guilty of a moral falsehood. The party making the representation 
must know or believe it  to  be false, or, what is the same thing, have no 
reason to believe it  to be true. The action for fraud and deceit rests 
in the intention with which the representation is made and not upon 
the representaltion alone," citing Etheridge v. Palin, 72 X.C. 213; 
Tilghrnan v. West, 43 N.C. 183; Hamrick v. Hogg, 12 N.C. 350, to 
.ir-hich we add Cash Register v. Townsend, 137 N.C. 652; Unitype Co. 
v. Ashcraft, 155 N.C. 63. 

It was said in Floars v. Ins. Co., 144 N.C. a t  p. 232: "While these 
principles are very generally admitted, i t  is also accepted doc- 
trine that  when the parties have bargained together a contract (636) 
of insurance, and reached an agreement, and in carrying out or 
in the effort to carry out the agreement a formal written policy is de- 
livered and accepted, the written policy, while it  remains unaltered, will 
constitute the contract between the parties, and all prior parol agree- 
ments will be merged in the written instruments; nor will evidence be 
received of prior parol inducements and assurances t o  contradict or 
vary the written policy while it so stands as embodying the contract be- 
tween the parties." 

And in Bland v. Harvester Co., 169 N.C. 418, we said: "The plain- 
tiff relies entirely upon certain alleged verbal representations made to 
him by a sales agent of tlhe defendant. I n  a late case thiis Court said 
that  parties to  the contract are 'not only held to the terms of the con- 
tract deliberately entered into, but are not permitted t o  contradict or 
vary its terms by parol evidence, as the 'written words abides' and 
must be considered as the only standard by which to measure the obli- 
gation of the respective parties to the agreement in the absence of 
fraud or mistake.' " See, also, Guano Co. v. Live Stock Co., 168 N.C. 
447. 

I n  Mowry v. Insurance Co., 96 U.S. 54, where plaintiff alleged 
that the agent of the company had allured him into accepting a policy 
by a tempting bait, the Court said: "The previous representation of 
the agent could in no respect operate as an estoppel against the com- 
pany. Apart from the circumstances that  the policy subsequently issued 
alone expressed its contract, an estoppel from the representations of a 
party can seldom arise, except where the representation relates to a 
matter of f a d ,  to a present or past skate of things. If the repre9enta- 
tion relate to something to be afterwards brought into existence, i t  will 
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amount only to  a declaration of intention or of opinion, liable to modi- 
fication or abandonment upon a change of circumstances of which 
neither party can have any certain knowledge." 

And again, upon the same question, and answering the contention of 
the agent's fraud, the Court said in the same case: "But to this position 
there is an obvious and complete answer. All previous verbal arrange- 
ments were emerged in the written agreement. The understanding of 
the parties as to the amount of the insurance, the conditions upon 
which i t  should be payable, and the premium to be paid, were there ex- 
pressed for the very purpose of avoiding any controversy or question 
respecting them. The entire engagement of the parties ,with all the con- 
ditions upon which its fulfillmnt could be claimed must be conclusive- 
ly presumed to be there stated. If by inadvertence or mistake pro- 
visions other than those intended were inserted or stipulated pro- 
visions were omitted, the parties could have had recourse for a correc- 

tion of the agreement to  a court of equity, which is cornpeten% to 
(637) give all needful relief in such cases. But until thus corrected, the 

policy must be taken as expressing the final understanding of 
the assured and of the insurance company " 

As to the duty of a member to read his certificate, the Court said in 
Fraternities Acci. Order v. Armstrong, 106 Va., 746: "A person who 
becomes a member of such a society or order must acquaint himself 
with its by-laws, for they, to the extent of their provisions, measure his 
duties, his rights and his liabilities, H e  is chhargeable with knowledge 
of the general nature and character of the organization which he is 
joining, and of its rules and regulations. The member of such a corpora- 
tion being bound by the provisions of its by-laws, such by-laws enter 
into and form part of the contract as between the member and the com- 
pany, whether formally incorporated in hhe contract or not. . .The law 
conclusively presumes that those who become members of such a ~ocie-  
ty  have acquainted themselves with its by-laws." 

And upon the same question i t  was said in Upton v. Tribilock, 91 
US. a t  p. 45: "That the defendant did not read tha charter and by- 
laws, if such were the Eact, was his own fault. It will not do for a man 
to enter into a contrack, and when called upon to respond to  its ohliga- 
tions, to  say that he did not read it  when he signed it, or did not know 
what i t  contained. If this were permitted, contracts would not be worth 
the paper on which they were written. But such is not the law. A 
contractor must stand by the words of his contrack, and if he will not 
read what he signs he alone is relsponsible for his omission," citing 
Jackson v. Croy, 12 Johns., 427; Leis v. Stubbs, 6 Watts., 48; Farly v. 
Bryant, 32 Me., 474; Cofing v. Taylor, 16  Ill., 457; Slafyton v. Scott, 
13 Ves. 427; Alvanly v. Kinnard, 2 Mac. & G.., 7; 29 Beav., 490. The 
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case of Gwaltney v. Ins. Co., 132 N.C. 925, on which plaintiff relies is 
not a t  all applicable. 

In  the course of the opinion he wrote for the Court in Cathcart V. 
Ins. Co., 144 S.C. 623, which we have cited as ruling our cases, Chief 
Justice Clark says of the Gwaltney case; This case (Cathcart v. Ins. 
Co.) is rather like Flours v. Ins. Co., 144 N.C. 232, where i t  was held 
that a failure to read the policy or examine i t  for three months is a 
waiver of any right to reform the policy on the ground of mistake," and 
this applies, of course, to other equitable relief. 

TTe close this branch of the case with what is said in Clements v. Ins. 
Co., 155 N.C. a t  p. 61 and 62: "The loss of the plaintiff, if any he 
has sustained, is directly and wholly attributable to gross neglect of his 
own interests and to his supineness when he should have been active 
and vigilant. Equity will not, assi~srt on ewhose condition is traceable 
only t o  tha t  want of diligence which may fairly be expected from a rea- 
sonable and prudent person, and even when he is watc~hful and 
discovers a wrong practiced upon him, a court of equity requires (638) 
tlhat he should be prompt in asserting his claim to relief against 
it, for i t  will not aid those who sleep on their rights, but only those who 
are vigilant." 

Justice Holmes said in Supreme Lodge of Knights of Pythias v. 
Mims, 241 U.S. 571, already cited, that  the provision as to the perma- 
nency of the rate charged at entrance of a member is but a rule or reg- 
ulation, subject t o  change as the necessities of the order might require. 
If plaintiff had bestowed even slight care upon his interests and in- 
formed himself when he had ample opportunity to do so, he would have 
discovered what was the meaning of the clause as to rates. I t  is too late, 
after so many years have elapsed, even if there was any fraud or mis- 
take, t o  ask for relief a t  the hands of a court of equity. 

There are some objections to evidence, but they relate to  the docu- 
mentary and other proof showing the law of Massachusetts, and really 
go to  its legal effect, rather than to its competency and relevancy. 

We have shown why the issues tendered by the plaintiff should not 
have been submitted. 

We consider the Green case, supra, as decisive of ths one on the two 
main and essential questions, that  under the full faith and credit 
clause of the Constihution, the applicable law is that  of tihe State of 
A9assachusetts, and that  under the law, of itself, and certainly as con- 
strued by its highest court, the increase by the assessments was fully 
warranted. 
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There was no real dispute about the material facts, and upon them 
plaintiff has no cause of action, and therefore the judgment of the 
Court is correct. 

No error. 

Cited: Pit tman v. Tobacco Growers Association, 187 N.C. 342; Mc- 
Neal v. Insurance Co., 192 N.C. 451; Finance Company v. McGaskill, 
192 K.C. 559; Stone v. Milling Co., 192 N.C. 585; Burton v. Insurance 
Co., 198 N.C. 501; Small v. Dorsetf ,  223 N.C. 760. 

MARY B. MASOS 8. DURHAM COUKTT. 

(Filed 28 May, 1918.) 

I. Roads and  Highways - Counties - A s s e s s m e n t S t a t u t o r y  Methods-- 
Courts. 

Where a county has taken and continued to use a part of the lands of 
the owner in constructing its public road, and there is a special provision 
of a statute applicable as  to the assessment of the owner's damages by a 
jury, upon petition to the board of counlty colmmissioners, which bas not 
been followed, the owner may maintain an action in the Superior Court to 
recover his permanent damages, and upon payment thereof the easement 
will pass to the county. 

2, Same-Permanent Damages-Easements. 
Where a method of assessing damages to the owner for the taking by 

the county of his lands for road purposes has been provided by statute, 
that it  be upon petition to the board of county commissioners, etc., and 
the county has taken plaintiff's land without following this method: Held, 
a t  the election of either the owner or the board, an action lies for perma- 
nent damages in the Superior Court, and the application to the board was 
not essential to the right of the injured owner to sue and have his cause 
tried by the jury, as  contemplated and conferred by the general laws. 

3. Roads and  Highways-Counties-Assessments-Statutes-Waiver. 
The county board of commissioners in  acting upon a petition by the in- 

jured owner whose land had been taken for road purposes, under a statute 
providing for the assessment of damages by this method, does so in  an 
administratire capacity; and where the board has taken and is  using the 
land for such purpose, and the owner has not followed the special method 
provided, and brings his action in the Sueprior Court for his damages, the 
defendant's denial of plaintiff's ownership and its liability for  the dam- 
ages, waives its right to insist that the statutory method should have been 
pursued by the plaintiff. 
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4. Roads and Highways - Counties-Assessments-Statutes-Petition- 
Compliance--Courts. 

Chapter 463, Public-Local Laws of 1913, applying .g Durham Coantr, 
provided for  assessment of damages to land of owner taken for road pur- 
poses by a jnrg, upon petition to the board of county commissioners, etc. 
The county took a part of plaintiffs land for  this purpose without follolw- 
ing this statute, and was using it  therefor a t  the time plaintiff instituted 
his action in the Superior Court : Eeld ,  the action would lie ; and, Sent- 
ble, a letter written by plaintiff's attorney asking that the matter be settled 
by arbitration by three good men was a compliance with the statute pro- 
viding that three disinterested freeholders assess the damages. 

WALKER, J., dissenting, BROWX, J., concurring in the dissenting opinion. 

APPEAL by defendant from Kerr, J., a t  the March Term, 1917, of 
DURHAM. 

This is an action by Mary B. Mason against the Commissioners of 
Durham to recover damages for the value of a strip of land 60 feet 
wide and 7 feet deep across the front of her lot on the Main Street road 
between Durham and East Durham, taken by the Commissioners of 
Durham County in the spring of 1916 for the purpose of widening said 
road in front of plaintiff's property. Plaintiff's complaint was filed 29 
July, 1916, in which she alleged as a cause of action that  she was the 
owner of a lot of land on East Main Street road; that the defendants 
had taken a strip across the front of i t  7 feet deep and 60 feet wide, 
and prayed judgment for the value of the land so taken in the sum of 
$600. The defendants, in January, 1917, filed an answer, and denied 
in paragraph 3 of the answer that  plaintiff owned the land in contro- 
versy, as allege~d in paragraph 3 of the Complaint, and in paragraph 5 
of the answer of the defendants denied that  they took a strip of land 
from the plaintiff 7 feet deep and 60 feet wide, as alleged in paragraph 
5 of the complaint. 

And for a further defense the defendant pleaded that the land (640) 
had been taken under chapter 463, Public-Local Laws 1913, 
which provides for the assessment of damages by a jury upon petition 
to the board of county commissioners. 

And defendants denied in said further answer that a petition had 
ever been filled with board of county commissioners requesting a jury 
to  assess damages to  plaintiff's property. 

The action came on for triaI at  the March Term, 1917, of the Dur- 
ham County Superior Court. The defendanits demurred ore tenus t o  
the complaint upon the ground that  it did not state a cause of action, 
and for a further reason that  the court did not have jurisdiction, as 
chapter 463 of the Public Local Laws of 1913 prescribed a method of 
assessing damages for property taken for public roads. 
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The court overruled the demurrer, as the ownership of the property 
and the taking the same was denied by defendants and sustained the 
jurisdiction of the court upon the ground that  if i t  was purely a case 
for assessing damages that  plaintiff would not be required to plead, but 
would be permitted to  prove that she had filled a petition for a jury t o  
assess damages as required by chapter 463 of the Public Local Laws of 
1913. The defendants then admitted that  the plaintiff owned the lot 
described in the complaint, but denied that  they had taken plaintiff's 
property as alleged. 

Evidence was offered by the plaintiff and defendants on the following 
issues : 

1. Was plaintiff's land taken by defendants as  alleged in the com- 
plaint? To which the jury responded, "Yes." 

2. What  amount, if any, is plaintiff entitled to recover of defendant? 
To which the jury answered "$200." 

Plaintiff introduced a letter, dated 24 June, 1916, addressed to  the 
Board of County Commissioners, Durham, N. C., written by R. 0. 
Everectt, her attorney. The following is a copy of the letter: 

24 June, 1916. 
To the Board of County Commissioners, Durham, N. C. 

GENTLEMEN:-I beg to notify you that  Mr.  and Mrs. Joe Mason 
have retained me to present a claim against the Board of County Com- 
missioners for damages in taking the property in front of their property 
located on the sout<h side of East Main Street. They state that you 
took seven feet of their property and damaged the balance, and they 
are relying upon that constitutional provision which your honorable 
body is most familiar with that private property can not be taken with- 

out due compensation. 
(641) They are willing to have this matter settled by arbitration by 

three men who can assess the damages. Please let me know your 
wishes in the matter. Yours very truly, 

R. 0. EVERETT. 

The court held that  the request contained in the letter from plaintiff's 
attorney, dated 24 June, 1916, m7as a sufficient compliance with the law 
for a petition to  have a jury t o  assess damages. 

Judgment was rendered in favor of the plaintiff and the defendant 
appealed, having excepted to  the refusal to dismiss the action and to 
the ruling tha t  the letter was in legal effect a petition. 

Manning, Everett & Kitchin for plaintiff. 
Fuller, Reade & Fuller for defendant. 
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ALLEN, J. It is true the Court has held in iMcIntyre v. R.  R., 67 
N.C. 278, and other cases, that  in an application t o  require a railroad 
right of way the statutory methods must be pursued, and this may still 
be the correct ruling as to  the preliminary entry upon land and the 
acquisition of the same for such purposes, but i t  is also held, in numer- 
ous cases, that  where a railroad or other public service corporation has 
made the entry, appropriated the right of way, constructed its road and 
is operating the same and neither party has seen fit to resort to the 
statutory method, the owner of the land has the right, a t  his election, 
to sue for permament damages, and on payment of the same the ease- 
ment wil pass to the defendant. This was so held as to railroads in 
Caveness v. R. R., 172 N.C. 305; Bennett v. R. R., 170 N.C. 389; 
Porter v. R. R., 148 K.C. 563; Beasley v R.  R., 145 N.C. 272. As 
to telegraph companies in Phillips v. R .  R., 130 N.C. 582. As to  mu- 
nicipalities in the case of streets, etc., in Harper v. Lenoir, 152 N.C. 
723. As to  nuisances created by discharges of sewage where the right 
to  do so may be protected by the exercise of the right of eminent do- 
mam, in Rhodes v. Durham, 165 N.C. 679. As to trespass by flow of 
water in cases where private right is subordinated to the public good, 
as in Geer v. Waterworks, 127 N.C. 349. 

Mclntyre and like calses mere de~cided for the reason, chiefly, that  a t  
that  time it  was generally considered that  the statutory proceeding was 
the only mode by which the companies could acquire a right of way 
and obtain protection from continued and ever repeated actions of tres- 
pass on the part of the owner, but later, when the Court had approved 
and emphasized the right of acquiring an easement in these cases by a 
suit for permanent damages and the payment of the slame, as in IZiclley 
v. R.  R., 118 K.C. 996, and subsequent cases, i t  is regarded as correct 
doctrine that, where a defendant has entered, constructed its 
work and the right to  occupy the property and to exercise the (642) 
privilege is or may be protected by statutory right of eminent 
domain or by the existence of a superior right in the public; then, a t  
the election of either, an action lies for permanent damages, and on 
payment of same an  easement, passes. Webb v. Chemzcal Co., 170 3 .C.  
695. Again, v-hile the right of an injured owner to sue and have his 
cause tried before the jury is clearly contemplated and conferred by 
the statute, the application to the board of c,ommissioners is not essen- 
tial to  that  right. 

Cnder our system, county commissioners are not clothed with ju- 
dic~al  powers and, representing t~he opposing side, they could nolt exer- 
cise them in such a case if they were. -4 petition to then?, therefore 
should be properly regarded as a preliminary step before an adminis- 
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tration board, and is in no sense jurisdictional in its nature. This being 
true, the defendant# have waived their right to insist on such a protec- 
tion by an absolute denial of plaintiff's right, for by correct interpreta- 
tion, these pleadings do deny plaintiff's right and raise issues both as to 
her ownership of the land anld as to  the injury. Why attempt a petition 
t o  an administrative board who, on the record, have denied plaintiff's 
right and put her t o  proof on the essential que~stions involved? And, fur- 
ther, we incline to the opinion that  tihe letter addressed to  the board 
should be construed and held a sufficient compliance with the statute. 
While the proposal for settlement made by plaintiff in that  latter calls 
i t  an arbitration, i t  clearly refers to  the damageis suffered and the 
sources of i t ;  makes claim for the same and proposes further "that 
plaintiff is willing to have this matter settled by arbitration by three 
good men who can assess the damages, this being the number specified 
in the statute." "Three disinterested freeholders shall assess the dam- 
ages" is the provision of the law, and we think the commissioners 
should have so construed her application and responded to it  by ap- 
pointing the commissioners, or by having them selected by the sheriff 
as the statute require~s. The powers given to the commissioners are very 
broad, and while they are in accord with the law on t,he subject (S. V .  

Jones, 139 N.C. 613), when the numbers of people that may be laffected 
are considered, these powers should not be too rigidly construed to the 
injury of the landowners. 

-411 of plaintiff's lot, constituting her front yard of 7 feet, has been 
taken across its full width and the sidewalk laid a t  her very door. She 
has writen a letter t o  the commissioners asking, in effect, that three 
jurors assess her damages, which has been denied by defendants. She 
then sues, and both her ownership and damages are denied, and after 
she has recovered her damages before the jury, the defendant asks that  
her suit be dismissed and that  she be directed to begin over and in some 

other way. To what purpose or in x ~ h a t  way? The statute pro- 
(643) vides that the petition is to be filed in 20 days after the road is 

ordered. If this should be held to  be a jurisdictional requirement 
and is to  be upheld as valid, the time is already elapsed and plaintiff 
is to have her front yard taken and be without any relief whatever. 

The facts in evidence do not justify such a judgment nor should the 
Court uphold the position of the defendant. 

-Affirmed. 

WALKER, J. I am unable to concur in the opinion of the Court, as 
I think it overrules a long line of cases holding, upon the authority of 
Jiclntyre v. R. R., 67 N.C. 278, that where there has been a condemna- 
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tion of property for public uses, the recovery of compensation by the 
owner for taking his property must be obtained through the particular 
remedy given by the statute, as the latter takes away, by clear implica- 
tion, the comon law remedy, which was an action of trespass on the 
case, and is a substitute for it. The opinion of Justice Rodman in that  
case also states that  the landowner is by the statute impliedly "de- 
prived of his common-law remedy," that  being wholly superseded by 
the one given in its stead, which is a substantial and adequate one, and 
not merely illusory. It has been held ever since our Mill Act of 1809 
tha t  such is the law, and that the specific remedy for damages must be 
pursued. 

Chief Justice Rufin in Gillette v. Jones, 18 N.C. 339, referring 
t o  and quoting from an earlier case in which Chief Justice Taylor wrote 
the opinion said: "When there is in fact an overflowing of the land, 
the juridiction certainly attaches; and the purposes of justice then for- 
bid a construcition which will prevent the remedy, provided in the act 
from being commensurate to the whole injury arising from the erection 
of a nuisance of this kind, unless the words themselves plainly and con- 
clusively express the contrary. Indeed, very soon after the act passed 
(in January, 1816) the Supreme Court, in Munford v. Terry, 2 Car  
Law Repository, 425 (4 N.C. 309), construed it  (the act) as extend- 
ing to  all cases. The Chzef Justice, Taylor, emphatically says, upon 
its terms and design taken together, 'that in every case of a person re- 
ceiving an injury from the erection of a mill, a petition must be filled, 
in order t o  ascertain the extent, because upon that  depends, whether the 
common law is exercisable.' Of the correctness of that position, no ju- 
dicial or professional doubt has reached us, until that  expressed on the 
circuit in Purcel v. McCallum (ante, 221)) which was before this Court 
a t  the last term, and struck us with surprise a t  the time. The policy 
of the act requires its application to all injuries of whatever character 
arising from the erection of a mill; for the statute may otherwise be 
rendered, in a great degree, nugatory." 

The headnote of Munford v. Terry, supra, in Annotated Edi- (644) 
tion by Chief Justice Clark, is as follolws: "Wlhenever a person 
has sustained an injury in his property by the erection of a mill by 
another, i t  is necessary, if he wishes to obtain redress, first to file a pe- 
tition in the county court according to the act of 1809 (1 Rev. Stat, ch. 
74, sec. 9 et reg.) ." 

The statute then provided that  the remedy i t  prescribed should be 
the only one in certain circumstances, and the common law remedy was 
not thereby wholy excluded, but our present act makes no such restric- 
tion as was contained in the Mill -4ct. It allows compensation and 
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provides for an  adequate remedy by petition and assessment of the 
damages under it, and this Court has always held the  remedy to be 
exclusive of all others, except more recently in railroad cases, where a 
special provision is made by statute for a~ssessing damages, and confer- 
ring the easement. Revisal, sec. 394. 

At least tha t  has been the construction of the statute. But  i t  does not 
(except as to railroad companies and telegraph companies (section 
1576)) which have the same rights as rallroad companies) change the 
general law. There is no analogy between the two classes of cases, as 
there is no such statute in the  case of cities and towns, or public service 
corporations, other than railroad companies, and they must, of course, 
be governed by the law as it stood when Mclntyre's case was decided. 

This Court cannot change the statute, though i t  may construe it, but 
this does not mean that  i t  can construe i t  away. It may be further said 
that  the new doctrine is wholly based upon decisions in railroad cases, 
such as Ridley v. R .  R., 118 N.C. 996; Porter v. R.  R., 148 N.C. 563, 
and the other cases cited in the Court's opinion, and Phillips v. R.  R., 
130 N.C. 582, is upon the same ground, telegraph companies, as we 
have shown having the same rights in respect to condemnation as rail- 
road companies. 

There was no plea to the jurisdiction, nor objection in any form 
taken thereto, in the cases cited by the Court in its opinion, and no dis- 
cussion of the  present question. Harper v. Lenozr, 152 N.C. 723, was 
not a case of condemnation, but an action to recover damages for the 
negligent improvement of a street. Rhodes v. Durham, 165 N.C. 679, 
was an action for negligently or improperly emptying sewage into a 
stream which polluted the water, and fouled the air, and incidentally 
damaged adjoining and adjacent lands, as TTas held. There were two 
dissents, by the Chief Justice and Justice Brown, the latter writing the 
opinion. The result there was reached because i t  was held that  the 
plaintiff, an adjacent owner, could sue a t  comon lam and recover his 
damages for the nuisance, which did him special injury, and to the ex- 
tent that  this was done, but the case is not an authority on the question 
as to how a landowner must proceed, under the statute, to recover his 

compensation. 
(645) I n  Geer z?. Water Co., 127 N.C. 349, the plaintiff recovered 

damages for only the three years immediately preceeding the 
con~mencement of the action, and what is said by the justice who wrote 
the opinion is a dictum or a personal opinion upon matters not perti- 
inent to  the case, no point having been raised as to i t  by the parties. 
The question of the remedy we have here is not once referred to in any 
of the cases cited in the present opinion of this Court. Webb v. Chemi- 
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cal Co., 170 K.C. 665, was brought against a private corporation, and, 
of course, has no application to  this case. It had no power to condemn. 
But it  is argued that  the board of commissioners is an  administrative 
body, and defendants have, therefore, waived their right t o  insist on a 
want of jurisdiction by its denial of plaintiff's right. This argument 
was applicable to the McIntyre case, as the board there was as much 
administrative in its character as is this board, but the C0ur.t did nok 
think the claim, if i t  is correct, that  the board in respect to  those mat- 
ters is administrative would change the law as stated in that  case. The 
point is not whether the board is administrative or judicial, but wheth- 
er the statute gave a particular remedy for conlpensation which was 
adequate. 

The Court in Mclntyre's case made no distinction as to  the nature 
of the board's functions, but held that where a special remedy ( before 
a board) is given, i t  must be pursued. If the plaintiff regularly applied 
to  the board for assessment of her damages, and her application was 
refused, her remedy, as in all other like cases, was an appeal from the 
action of the board, which would certainly have been reversed, and not 
the bringing of a common-law action in violahion of the principle laid 
down in Mclntyre's case and approved in a long line of cases since i t  
was decided. Sometimes an enforcement of the law, and even the stat- 
ute law, will work hardships, butwe have been warned repeatedly 
against allowing them to influence our decisions. They have been 
called the "teacherous quicksands of the law," and to be avoided, as a 
basis for declaring the law. It is not infrequently the case that  a party 
loses his right by not being diligent in its enforcement, but this is not 
the fault of the law. 

So far I have assumed, for the sake of discussion, that  this is a ques- 
tion of jurisdiction, but it is not, and the argument based upon that  as- 
sumption fails, as the premise is wrong. It is noit a question of juris- 
diction, but a general principle of the law, not repealed by any shatute, 
with a particular remedy for its enforcement; the latter is only the 
remedy, and the right must accordingly be enforced by it alone. 

I think the Mclntyre case can easily be reconciled with some and 
distinguished from other of the cases cited by the Court. I am con- 
strained t o  dissent, believing that the rule stated in the opinion will, 
in many cases, amount t o  a repeal of the statute by the rejection 
of the safe and sound principle of the law which was applied (646) 
in McIntyre v. R.R., supra, and the numerous cases which have 
followed it. If that case decided anything, i t  mas that the statutory 
remedy was not conclusive, or in addition to the one a t  common law, 
but in place of it, taking away the one and substituting the other. As 
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Justice Rodman stated, the Legislature had the right t o  take away the 
common-law remedy, so that an adequate remedy for compensation 
was left for the owner by the act, which was done. "The act intended 
to allow the company to enter and construct its road a t  once, leaving 
the question of damages (if the parties could not agree on them) t o  be 
settled afterwards. The company was not obliged to initiate proceed- 
ings. It is not obliged to know that  the owner claims damages, until he 
claims them in the mode provided." 

He then inquirets as to wha,t would be the reason olr policy of giving 
the landowner the remedy provided by the statute unless i t  was in- 
tended or supposed that he would thereby lose the one already pos- 
sessed, for, while more drastic and potent, it was not in accordance with 
a sound public policy in favor of public improvement, which the act 
was intended to enforce. It does no wrong to  the land-owner, as he has 
a full and sufficient remedy for the recovery of his damages, and two 
chances, one to have an assessment by a jury of view, with whose ver- 
dict he may be well satisfied, and if not so satisfied, then another by 
appeal to  the court, where he can have a new assessment by a jury 
in the box. 8. v. Jones, 139 N.C. 613. 

The policy of the statute in evident, and is fair to both parties. We 
have held in Ridley v. R. R., 118 N.C. 996, and subsequent cases that 
i t  does not apply to railroad companies by reason of the later stafnbe, 
and that  is as far as we should go, without being in danger of interfer- 
ing with the free operation of a legislative enactment. 

I see nothing in the act unjust to  the owner. It provided for the con- 
demnation of the land in the usual and ordinary way, and after the im- 
provement is ordered to be made, i t  allows the owner 60 days within 
which t o  ask for an assessment of the damages by "a jury of three dis- 
interested freeholders," who are not appointed by the county commis- 
sioners, as claimed, but summoned by the sheriff, constable or other 
officer, as provided by law, and two days notice of the place and time 
appointed for making the appraisement must be given t o  the land- 
owner, so tha t  he may be present, if he desires, and protect his inter- 
ests, and then follows a provision for a review, by appeal, of the jury's 
report, if the owner is not satisfied with it. The commissioners, there- 
fore, have no interest in the matter. I do not see why so simple a rem- 
edy cannot be prosecuted within sixty days. The landowner, there- 
fore, has all the advantages of a civil action and more. There would not 

be as much delay by appeal, for he could bring his case t o  an 
(647) issue in the Superior Court just as soon as, if not sooner than, by 

a civil action, where two terms are required to make up the is- 
sue. But, whether the remedy is better or not, the statute so provides 
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for it, and I do not understand it  to be contended that  i t  is invalid 
under the Constitution. Davis v .  R. R., 19 N.C. 451, which sustains it, 
has been repeatedly quoted and approved. 

I t  is said in the opinion of the Court that plaintiff is asked to begin 
over again and that  she should not be required to  do so because her 
time for filling a petition before the board has expired. This reasoning 
would apply to every case where a plaintiff has failed to pursue the 
right course or to bring his suit in time-that is the time fixed by the 
Legislature, which unquestionably has the power to  fix it. And the fur- 
ther inquiry is, To  what purpose, or in what way, should she be re- 
quired to  proceed othenvilse than by civil action for damages? The 
simple answer is, because the Legislature, having the power to do so, 
has  so declared in plain and mandatory language. The Durham stat- 
ute allows 60 days (instead of 20) to file a petition, and affords a sim- 
ple remedy for setting apart the quantity of land required and for as- 
sessing the damages. The time is reasonable, and there is no hardship 
in requiring the owner to  pursue so simple and adequate a remedy. 

But i t  is said the letter mas equivalent of a petition. It shows, 
on its face, that  i t  was not intended by its author, but was merely an 
offer to settle the damages by an arbitration outside, instead of by for- 
mal proceedings in the court. It did not ask for the appointment of com- 
missioners or under the statute, but suggested only a private settlement 
by arbitration for any relief that  would liken the case to a proceeding, 
and i t  is as wide a departure from the method prescribed by the law as 
it  could possibly be. And all this appears not from construing the stat- 
ute rigidly, but reasonably, and giving the natural and manifest mean- 
ing to its language. 

The nature and location of the property taken, whether a t  one place 
or another, cannot alter the law, which is unchangeably the same in its 
application to all kinds of property that  is subject t o  condemnation. It 
is calling the result (which was produced by plaintiff's inaction) by 
the wrong name, to  say i t  works a hardship, for, in a legal sense, there 
can be no such thing if the law justifies what is done. To call i t  a 
hardship is merely another way of saying that the statute is wrong in 
principle, but this can hardly be maintained, as i t  affords an easy and 
perfectly adequate remedy. 

The cases citetd, when properly considered and applied, are not a t  
all in conflict with M c I n t y ~ e ' s  case, which should be allowed to stand, 
as it has stood unchallenged for nearly a half-century. We are not the 
judges of its policy, even if, in principle, i t  may be wrong and bear 
harshly in some instances. 

Where a man brings a loss upon himself by his own fault, the (648) 
law will not hear him complain of i t  as a hardship, for i t  favors 
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the vigilant, who preserve their rights, and not those who neglect 
them, and who by their silence and inactivity apparently consent to  re- 
linquish them. Volmti non fit injuria. A doctrine tha t  would excuse or 
condemn a lack of proper care and attention to one's inmportant affairs 
would be fatal to any orderly procedure in our courts, which is  so es- 
sential and even vital to  the protection of the rights of both sides-not 
one more than the other. 

Cited: Keener v. Asheville, 177 N.C. 4; Fleming v. Congleton, 177 
N.C. 188; Sawyer v.  Drainage District, 179 N.C. 184; Dayton v. Ashe- 
ville, 185 N.C. 14; Latham v. Highway Commission, 185 N.C. 135; 
Rouse v. Kinston, 188 K.C. 11;  Latham v. Highway Commission, 191 
3 . C .  142, Manufacturing Co. v. Alumium Co., 207 N.C. 61. 

LILLIE W. DAVIS, ADMIKISTRATRIX V. SOUTHERN RBILWhY C O .  ET AL. 

(Filed 28 May, 1918.) 

1. Master and  Servant-Employer a n d  Employee-Federal Employer's 
Liability Act-Contributory Negligence-Evidence-Nonsuit-Trials. 

Contributory negligence is not a defense under the Employers' Liability 
Act, and evidence thereof may not be regarded upon motion to nonsuit 
upon the evidence. 

2. Railroads-Master a n d  S e r v a n t E m p l o y e r  a n d  Employee-Negligence 
-Evidence-Nonsuit, 

I n  a n  action against a railroad to recover damages for the negligent 
killing of plaintiff's intestate, there mas evidence tending to show that  a s  
a messenger boy he was a t  the time delivering a message to defendant's 
conductor a t  i ts locomotive, where the tracks were tool close together to 
admit of passing trains for his safety, and that he was struck by defend- 
ant's locomotive running with the tender in front, without signals or 
warnings of its approach, or watchman or lookout properly placed. Held, 
sufficient to be submitted to the jury upon the issue of the defendant's 
actionable negligence. 

3. Instructions-Evidence-Negligence-Contributory Negligence-Proxi. 
m a t e  Cause-Appeal a n d  Error .  

Where there is evidence tending t o  show that the plaintiff's intestate 
was killed by the negligence of the defendant railroad company in strik- 
ing him with a locomotive moving along its track, without a proper look- 
out, or signals or warnings of its approach; and also evidence that  the 
intestate, by the observance of proper care, could have, nevertheless, 
avoided the injury; Held,  reversible error for the court in  his charge to 
the jury to make the answer to the issue of negligence solely depend upon 
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the question as  to the proper lookout or warnings of the engine's ap- 
proach, and omit to charge them upon the principle of proximate cause. 

4. Master a n d  S e r v a n t E m p l o y e r  and  Employee--Federal Employer's 
Liability ActDamages-Contr ibutory Negligence-Instructions. 

An instruction to the jury for the admeasurement of damages under 
the Federal Employer's Liability Act, where there is evidence of both 
negligence and contributory negligence, should follow the rule of pro- 
portion specified in the statute, or refer to the occasion for contrasting 
the negligence as a means of ascertaining what proportion of the full 
damages should be excluded from the recovery; and leaving it  to the 
jury to determine otherwise the reasonableness of the deduction, is rever- 
sible error. 

APPEAL by defendants from Ferguson, J., a t  the February Term, 
1918, of BUNCOMBE. 

This is an action brought by the phintiff administratrix against the 
defendant for the recovery of damages on account of the alleged negli- 
gent killing of plaintiff's intestate, Julian Carr Davis, a sixteen-year- 
old boy, in the yards of the defendant a t  Ashevile on 18 November, 
1916. Plaintiff's intestate was a 'messenger boy of the defendant, and 
was charged with the duty of delivering messages from the yardmas- 
ter's office t o  va,rious employees of the defendant in the railroad yards. 

The evidence offered by the plaintiff tended to prove that a t  the time 
plaintiff's intestate was kllled by the negligence of the defendant he was 
standing between two parallel tracks of defendant, and had just handed 
Conductor Black a message pertaining to  the movement of a certain 
car, and "the boy and Black were reading the message there" when he 
was knocked down and killed by an engine going east. The evidence 
further tended to show that a t  the exact point where the boy was 
struck, parallel t,ra,c,ks of the defendant were so close together that the 
boy did not have room to  perform his duties with safety, and that he 
did not have room to get o'ut of the way of the engine which was back- 
ing east without being injured by the engine and cars which were trav- 
eling west on the parallel track a t  the time he was struck, and that no 
signal or warning was given by the trainsmen on the engine, and that  
no one was on the front of the engine to give warning or to keep a look- 
out. The train which killed the deceased was running with the tender 
in front of the engine so the engineer could not see the deceased. 

The evidence for the defendant tended to prove that there was ample 
space between the tra,cks folr o'ne t'o stand in safety with trains passing 
on both o'f them; th'at the train go'ing we& ha,d pa,ss,ed lthe deceased be- 
fore he wa's struck, and that the deceased wals looking in (the direct,ion of 
the train which killed him. 
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There was a motion for judgment of nonsuit, which was denied, and 
the defendant excepted. 

His Honor charged the jury on the issue of negligence as follows: "I 
charge you that  i t  was the duty of the defendant company, by its engi- 
neer or others, to keep a lookout over and along the track where i t  was 
moving its engine, and that  if i t  failed to  do so, i t  would be negligent, 
and i t  would be your duty to  answer that  issue 'Yes.' " The defendant 

excepted. 
(650) Also on the issue of damages as follows: "Now, when you 

come to consider that, i t  would be your duty to  take into consid- 
eration as part of the evidence of his negligence, his age, the time that 
he had been engaged, his acquaintanceship with the engines with which 
he was surrounded, the extent of the business he was doing a t  the time, 
what there was to attract his attention, what there was. to keep him 
from observing the necessary things t o  do in order t o  keep him from 
avoiding an  injury; and you will also take into consideration the 
character of the morning and the distance he might have seen the 
train or engine approaching, if he could have seen i t ;  and then you #ill 
measure the damages by such reduction as you think proper under all 
the circumstances." The defendant excepted. 

The jury returned the following verdict: 
1. Was the plaintiff's intestate, Julian Carr Davis, engaged in in- 

terstate commerce a t  the time the said Julian Carr Davis was injured 
and killed? Answer : "Yes." 

2. Was the defendant Southern Railroad Company engaged in inter- 
state commerce a t  the time the said Julian Carr Davis was injured and 
killed? Answer: "Yes." 

3. Was the plaintiff's intestate, Julian Carr Davis, injured and killed 
by the negligence of the defendant Southern Railroad Company? An- 
swer : "Yes." 

4. Did the plaintiff's intestate, Julian Carr Davis, by his own negli- 
gence contribute to his injury and death? Answer: "Yes." 

5. What amount, if any, is the plaintiff entitled to recover? Answer: 
1L$4,000." 

Judgment was rendered in favor of the plaintiff and the defendant 
appealed. 

G .  W .  Garland and Curtis & Varnon for plaintifi. 
Mart in ,  Rollins & Wright for defendant. 

ALLEN, J. Contributory negligence is not a defense in an action to 
recorer damages on account of negligence under the Employer's Liabil- 
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Ity Act, and i t  cannot, therefore, be taken into consideration on a mo- 
tion for judgment of nonsuit. 

We can deal only with the evidence relied on t o  prove the negligerice 
of the defendant, which must be construed most favorably for the 
plaintiff, and when so considered, we are of opinion evidence was intro- 
duced on the trial fit to be considered by the jury. 

The evidence tends t o  prove that  the deceased was where he had the 
right t o  be in the performance of a duty; that  he was engaged in read- 
ing telegrams; tihat the was standing between bwo parallel tracks 
close together; thlat a train was passing along one of these tracks (651) 
going west and that the train whioh killed the deceased passed 
on the other going east; that  the place where the deceased was standing 
was dangerous, and one could not stand there with trains passing on 
both tracks without being struck; that the train was running with the 
tender in front of the engine so that the engineer could not see ahead; 
that  there was no watchman on the front of the train, or if there was, 
he was not keeping a lookout; that no signal was given of the approach 
of the train, and the inference is permissible that  if a lookout had been 
maintained or a signal given, the deceased would have been warned of 
his danger, or the train would have been stolpped in time to avoid the 
injury. 

The evidence is stronger for the plaintiff than in Lassiter v. R. R., 
133 K,C. 244, in which a judgment of nonsuit was reversed on appeal, 
in that  the employee here was in a more dangeroussituation, which 
could have been readily observed, and this is theimportant and 
material fact which distinguishes this case from Aerkfetz v, Humphrey, 
145 U.S. 418, an authority relied on by the defendant. 

I n  the Lassiter case the deceased, "a freight conductor in the de- 
fendant's service, was standing between the main track and a side- 
track in the defendant's yard in the town of Henderson, giving in- 
structions to the hands on tor, of the box cars as to  the movements of 
his train. The train of whichAhe was in charge was on the main track 
and backing towards him. He was looking a t  i t  as he gave the signals 
to the hands. On the sidetrack a shifting engine with two box cars 
was moving backwards a t  the rate of about four miles an hour in the 
direction of the intestate, his back being turned to the shifting engine. 
When the box cars attached to the shifting engine were within about 
twenty steps of the intestate he stepped from a safe place between the 
track upon the sidetrack, with his back towards the shifting engine, and 
when engaged in giving orders to the men on the top of the box cars of 
his own train he was run over and killed by the box cars attached to 
the shifting engine. A person, Henry Thomason, who claimed t o  be 
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passing by, endeavored to attract the attention of the intestate by 
hallooing to his peril, but to no avail. There was no watchman on the 
box cars of the shifting engine. The engineer, from his cab, could not 
have seen the deceased on the sidetrack. There was no evidence tha t  the 
bell was not ringing, nor any that  the whistle was not sounding." 

The court held that the question of the defendant's liability ought 
to  have been submitted to the jury, and among other things, said: "It 
is the duty of railroad companies to  keep a reasonable lookout on mov- 
ing trains. When Thomason saw the intestate step upon the sidetrack 
the end of lthe box car attached to the  s~hifting engine was twenty 

steps from him and the cars were moving a t  the rate or' four 
(652) miles an hour. The same witness said tha t  the intestate had time 

to have gotten off if he had heard the witness when he hallooed 
t o  him. That  evidence was competent and fit to  have been submitted to  
the jury upon the question of the last clear chance of the defendant- 
that  is, whether if both the plaintiff and the defendant had been negli- 
gent the defendant could have prevented the death of the intestate by 
the use of means a t  hand or that reasonably ought to have been a t  
hand." . . . 

"In the present case it  was of the utmost importance for the defend- 
ant to have kept a lookout other than that  which the engineer ordi- 
narily might keep, for the engineer here could not see in front of him 
by reason of the box cars, although the track was straight for some dis- 
tance, and the view but for the box cars unobstructed." 

This case has been approved ten or twelve times, the latest cases re- 
ferring to  i t  being Talley v. R. R., 163 N.C. 572; Meroney v. R.  R., 
165 N.C. 612; Norman v. R. R., 167 N.C. 538. 

The charge on the issue of negligence is erroneous. It is correct in 
so far as i t  imposes on the defendant the duty of keeping a lookout, but 
in it  effect ignores the evidence of the defendant tending to prove that  
the deceased was looking in the direction of the train as i t  approached; 
that  he was in a place of safety; that  there was ample space between 
the track for one to  stand without being injured with trains passing on 
both tracks; that the train going west had already passed the deceased; 
tha t  if a lookout had been maintained there was no need of giving a 
signal, and no reason to stop because he mas in no danger, and it omits 
proximate cause as a fact to be found under the third issue. 

A similar instruction has been condemned a t  this term in Tt7rlre v. 
R.  R., and in Lee v. Utilities Co., in which the authorities are reviewed, 
the Court saying in the last case: "The court failed to tell the jury that 
the negligence of defendants must have been the proximate cause of 
the injury in order to be actionable, so that  the issue could be an- 
swered 'Yes.' " 
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"In order to  establish actionable negligence, the plaintiff is required 
t o  show by the greater weight of the testimony, first, that  there has 
been a failure to exercise proper care in the performance of some legal 
duty which the defendant owed the plaintiff, under the circumstances 
in which they were placed, proper care being that  degree of care which 
a prudent man should use under like circumstances and charged with a 
like duty;  and second, that  such negligence breach of duty was the 
proximate cause of the injury-a cause that produced the result in con- 
tinuous sequence and without which i t  would not have occurred, and 
one from which any man of ordinary prudence could have foreseen that  
such a result was probable under the facts as they existed. Ramsbottom 
v.  R. R., 138K.C. 38." 

There is also error in the instruction on the issue of damages, (653) 
R. R. v. Tilghrnan, 237 U.S. 500. 

I n  the Tilghman case the Court, after holding tha t  "where the casual 
negligence is attributable partly to the carrier and partly to the injured 
employee, he shall not recover full damages, but only a diminished sum 
bearing the same relation to the full damages that  the negligence attrib- 
utable to the carrier bears to  the negligence attributable to  both; the 
purpose being to exclude from the recovery a proportional part of the 
damages corresponding to the employer's contribution to the total neg- 
ligence" deals with the instruction under review as follows: 

"At the trial the court instructed the jury that  if they found the 
plaintiff was injured through the concurring negligence of the railway 
company and himself, they should determine the full amount of dam- 
ages sustained by him, 'and then deduct from that  whatever amount 
you think would be proper for the contributory negligence.' This was 
reiterated in different ways and somewhat elaborated, but the fair 
meaning of all that  mas said was that  a resonable allowance or deduc- 
tion should be made for the plaintiff's negligence and that  i t  rested with 
the jury to  determine what was reasonable. No reference was made to 
the rule of proportion specified in the statute or to  the occasion for 
contrasting the negligence of the employee with the total casual negli- 
gence as a means of ascertaining what proportion of the full damages 
should be excluded from the recovery. On the contrary, the matter of 
diminishing the damages was committed to the jury without naming 
any standard to which their action should conform other than their 
own conception of what was reasonable. I n  this there was a failure 
to  give proper effect to the part of the statute before quoted. It pre- 
scribes a rule for determining the amount of the deduction required to 
be made and the jury should have been advised of that  rule and its 
controlling force. 
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"It results that the objection to the instructions upon this subject 
was well taken and should have been sustained. 

The error pointed out is present in the instruction, to which the de- 
fendant excepts, and the two cases cannot be distinguished. 

New trial. 

Cited: Moore v. R. R., 185 N.C. 191; Cobia v. R. R., 188 N.C. 495; 
Brooks v. Lumber Co., 194 X.C. 145; Daughtry v. Cline, 224 N.C. 383; 
Futrelle v. R. R., 245 N.C. 40. 

ZEB SUMNER AND H. B. IISRTIN, TRADISQ AS SUMNER & JIBRTIS, 
v. GRAHAM COUNTY LUMBER COMPSR'P. 

(Filed 28 May, 1918.) 

1. Contracts-Statute of Frauds-Standing Trees-Title. 
A contract made with the owner of lands to cut  and peel hemlock 

trees on his lands a t  a certain sum per thousand feet does not involve the 
title to or any interest in the standing trees, and is not one required by 
the statute to be in writing. 

2. Same-Separate Contracts-Parol Evidence. 
The defendant orally contracted with the plaintiff to cut and peel hem- 

lock trees growing upon two separate tracts of its land, the one easily 
accessible and the other difficult of access. The defendant orally agreed 
that if the plaintiff signed a written contract as  to the latter tract, he 
should cut  the former one a t  the same price per thousand feet. Upon 
this agreement, the plaintiff signed the written contract tendered him, 
and i t  is Held, that  evidence of the parol contract was admissible, a s  it 
was not intended to be a pant of the written olne, but a separate and dis- 
tinct contract which the statute did not require to be in writing. The prin. 
ciple discussed by WALKER, J., where a contract, not required by the stat- 
ute to be in writing, is partly in writing and partly in parol. 

ACTION, tried before Lane, J., and a jury, a t  Spring Term, 1918, of 
CHEROKEE. 

The defendant lumber company had two tracks of hemlock timber 
to cut and peel. One was known as the Choga boundary, and consisted 
of some 200 acres of rough mountainous land, almost inaccessible, with 
scattered timber, and difficult to work over. The other was known as 
the Laurel Creek Boundary, a compaxatively level tract, with fine tim- 
ber and easy of access. Defendant offered plaintiffs $2 per thousand 
feet to cut the Choga boundary and peel and pile the bark on it. Plain- 
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tiffs refused, but offered to work the Choga boundary a t  $2, if defend- 
ant  would let them work the Laurel Creek boundary a t  the same price. 
Defendant accepted the offer. The written contract, appearing in the 
record, dated 15 April, 1915, was prepared, but when i t  was tendered to  
plaintiffs for execution they refused to sign i t  because i t  did not em- 
brace the Laurel Creek boundary. Defendant, by its agent, orally 
agreed, and as  a separate contract, that if plaintiff signed the paper as 
t o  the Choga boundary, they should be given the right to work the 
Laurel Creek land a t  the same price as  the Choga, and recognized the 
contract afterwards and affirmed it. Plaintiffs thereupon signed the 
contract. 

Plaintiffs worked out the Choga boundary a t  a loss. While they 
were operating it, defendant's agent Day urged them to rush the work 
so as to  get into the Laurel Creek boundary. Shortly before the Choga 
boundary was finished, defendant let the Laurel Creek boundary to  
J. L. Truett, who operated it  a t  a profit of $350. Plaintiffs. sued 
for damages, alleging that the Laurel Creek boundary contained (655) 
about 18,000,000 feet, and that  they could have operated i t  a t  a 
profit of $1,800. The jury found that  the parol contract was made as 
alleged, that is as a separate one, and assessed the damages a t  $350. 

Judgment upon the ve~dic t  and defendant appealed. 

Alley & Leatherwood and Dillard & Hill for plaintiff.  
M. W .  Bell for defendant. 

WALKER, J., after stating the case: The first question is whether 
plaintiffs could offer proof as to the parol agreement respecting the 
Laurel Creek land, by which they were allowed to work that  tract a t  
the same price fixed in this Chicago land contract. 

As this is a contract for peeling the timber of its bark and piling it on 
the land for the use of the defendant, i t  is not such a one as  is required 
t o  be in writing. Ives v .  R. R., 142 N.C. 131. I n  that  case the contract 
was one for cutting trees and conventing them into cordwood, which 
was to  be delivered on defendant's right of way, and we hold that a 
writing was not required under the statute. T h  Court said: 

"The contract of the parties to this action was not one for the sale of 
standing trees, but, in the one case, for the sale and delivery of cord- 
wood, and, in the other, for the conversion of trees growing on the de- 
fendant's land into cordwood and the delivery of the same on the de- 
fendant's right of way. It was not contemplated by the parties that  
there should be a transfer of any title to or interest in the trees as they 
stood upon the land; and this is essential to bring the agreement within 
the purview of the statute," citing 29 A. R- E.  Enc. (2 Ed.),  880. 
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And the Court further said: "It was held in the case of Smith v. 
Surman, 9 B. & C., 561, that  where the owner of land agreed with an- 
other to cut timber from his own iand and deliver the trees, when cut 
down or severed from the freehold, to the latter for a stipulated price, 
the statute did not apply; and the particular agreement, in that case, 
being construed to have the said effect in law, was therefore held not to 
be within the statute. And the converse of the proposition is equally 
true, that where one contracts with another t o  cut timber from his own 
land and deliver i t  to him when cut or severed, the statute has no appli- 
cation. It has been so expressly decided. Killmore v. Howlett, 48 N.Y. 
569; Forbes v. Hamilton, 2 Tyler, 356; Scales v. Wzley, 68 Vt., 39; 
Green v. Armstrong, 1 Denio, 550; Royce v. Washbum, 4 Hun, 792; 
2 Reed on Statute of Frauds, sec. 711. 

"The Courts properly said in the cases cited that to give the statute 
the construction contended for would be t o  destroy the right of re- 

covery of almost every laborer a t  harvesting or mowing, which 
(656) generally and almost universally rests on a parol contract, and 

further, that i t  would make a writing indispensable to the valid- 
ity of a; contract by the owner of a peait-bed or a sand-bank to deliver 
even a load from i t ;  and we may add, i t  would jeopardize the rights of 
every woodman who for hire fells trees in the forest." 

But the defendant in this case is relying on the rule of evidence that  
when a contract is reduced to writing, parol evidence will not be heard 
to  contradict, vary, or add to the same, as the parties are presumed to 
have expressed the entire agreement in the writing. Mofitt v. IManess, 
102 K.C. 457; Basnight v. Jobbing Co., 148 K.C. 350; Walker v. Ven- 
ters, ibid., 388; Cherokee v. Meroney, 173 N.C. 653. The rule is a 
wholesoine one and should be carefully and strictly enforced in in- 
stances where it  properly applies, but i t  does not exclude the evidence 
admitted in this case, as here the plaintiffs did not propose to show that  
the contract as to  the Laurel Creek land had been omitted from the 
writing by inistake or fraud, nor that it was agreed that i t  should be in- 
serted therein, but that  the writing was signed by them, well knowing 
that  i t  was not inserted in the paper. They proved, though a parol 
contract, not required to be in writing, which, as they allege, was sepa- 
rate and distinct from the one stated in the writing, and intended by 
the parties to operate independently of it. It was not, therefore, merged 
in the writing, as i t  was not intended that i t  should be a part thereof, 
and, in any view, it  does not "contradict, add to, or vary" the written 
agreement, but is perfectly consistent with it. The writing was merely 
signed and a stipulation then made that the plaintiff should peel the 
bark from the hemlock trees on the Laurel Creek land a t  the same price 
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and upon the same terms as in the case of the trees on the Chogo land. 
Instead of being a part of the written agreement, i t  was distinctly sepa- 
rated from it  by the parties, and was altogether an additional contract 
as t o  a different tract of land. It was clearly regarded by the parties 
when i t  was made as a contract not expressed in the written insitrument, 
nor intended to be, and was in reality a subsequent agreement, resting 
wholly in parol. 

The proper rule is thus stated in Brown v. Hobbs, 147 N.C. 73: "A 
written instrument, although i t  be a contract within the meaning of the 
rule on this point, does not exclude evidence tending to show the actual 
transaction in the followmg case: Where i t  appears thait the instrument 
was not intended to be a complete final statement of the whole trans- 
action, and the object of the evidence is simply to establish a separate 
oral agreement in the matter, as to which the instrument is silent, and 
which is not contrary to its terms nor to their legal effactlFTKe same 
doctrine was applied in Manning v. Jones, 44 N.C. 368; Michael v. 
Foil, 100 N.C. 178; Sherrill v. Hagan, 92 N.C. 345; Bourne v. 
Sherrill, 143 N.C. 381; Freeman v. Bell, 150 N.C. 146; McKin- (657) 
ney v. Matthews, 166 N.C. 576. 

"While parol evidence is not admissible to vary or contradict a writ- 
ten agreement, yet when the agreement is not one which the statute re- 
quires to  be in writing, i t  is competent to show by parol that  only part 
of the agreement was in writing and what was the rest of the agree- 
ment." Palmer v. Lowder, 167 N.C. 233, citing numerous cases. 

We have so far been treating the oral terms as those of an entirely 
separate and distincit contract not stated in the writing and purposely 
omitted therefrom, because it  was such a contract, and therefore, had 
no proper place in it. But  there is another principle applicable, if the 
contract should be treated as one having separate parts in itself. There 
the rule laid down in Cobb v. Clegg, 137 N.C. 153, applies. It was 
there said: "When i t  is not intended that  a written contract should 
state the whole agreement between the parties thereto, evidence of an 
independent verbal agreement is admissible." Clark on Contracts (2 
E d ) ,  85, thus states the principle: "Where a contract does not fall 
within the statute, the parties may, a t  their option, put their agree- 
ment in writing or may contract orally, or put some of the terms in 
writing and arrange others orally. I n  the latter case, although that  
which is written cannot be varied by parol evidence, yet the terms ar- 
ranged orally may be proved by parol, in which case they supplement 
the writing, and the whole constitutes one entire contract." So, how- 
evey we may consider t~he matter, the parole evidence rule does not ap- 
ply. 
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Of course, the oral part of the contract must not contradict that 
which is written in it. Cobb v. Clegg, supra. It would seem that this 
case, in principle, if not in its facts, is exactly like that of Manning v. 
Jones, supra. 

This disposes of the main question upon which the decision must 
turn. The other exceptions are without merit. The judge's charge 
sltated ithe issues and the law with great accuracy and clearness, and it 
seems that the jury, upon the evidence and under the guidance of the 
Court as to the law, have come to the right conclusion. 

No error. 

Cited: Kindler v. Trust Co., 204 K.C. 201; Walston v. Lowery, 212 
N.C. 24; Johnson v .Wallin, 227 N.C. 671. 

SLOAS BROTHERS v. SAWYER-FELDER COMPANY, ASHCRAFT- 
WILHINSOK COMPANY, ISTERPLEADER. 

(Filed 28 May, 1918.) 

1. Mortgages-Bills of Sale. 
A paper-writing conveying personal property, reciting that it  is to 

better secure the payment of a debt, and upon its payment to be satis- 
fied in the same manner as  deeds may be concelled at  law, though called 
a bill of sale by the creditor, is in effect a mortgage, and will be so re- 
garded. 

2. Mortgages-Personal Property-Registration-Attachment. 
A mortgage of personal property made to a nonresident must be regis- 

tered in the connty where the property is situated to have priority over 
the rights of attaching creditors of the mortgagor. Hornthal c. Burzcell, 
109 N.C. 10, is cited and distinguished. 

3. Mortgages-Parol Evidence-Appeal a n d  Error. 
TT7here a chattel mortgage has been introduced in evidence in  a con- 

troversy to determine the rights of the mortgagee and attaching creditors, 
the exclusion of testimony in mortgagee's behalf tending to show that  
the parties intended the writing to be a mortgage, is harmless and not 
to the mortgagee's prejudice. 

4. Same-Hearsay-Opinion. 
Testimony of a witness as  to a conversation between himself and the 

mortgagee relating to a paper-writing put in evidence and appearing upon 
its face to be a mortgage, if otherwise competent, is hearsay and incom- 
petent as  substanti\-e evidence, as  is also the opinion of the witness as to 
the effect of the transaction. 
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5. Mortgages-Attachmentpriorities. 
The owner of an improperly registered mortgage of personal property 

in his possession holds it  subject to the prior claims raising nnder at- 
tachment of the mortgagor's creditors. 

APPEAL by interpleader from Shaw, J., a t  the Fall Term, 1918, of 
MACON. 

The creditors of Sawyers-Felder Company instituted various actions 
to collect their debts, and levied attachments on a certain motor truck. 
After the action had been instituted Ashcraft-Wilkinson Company filed 
interpleas in which it alleged that i t  was the owner of the truck and the 
several actions were then consolidated. 

On the trial the following ~nstrunient was introduced in evidence: 
Georgia-Fulton County.  

Whereas Sawyer-Felder Co. (a partnership composed of F. L. Saw- 
yer and K. T. Felder) is indebted to Ashcraft-Wilkinson Co., 

Now for ($5) in hand paid and to better secure the payment of said 
indebtedness, and any and all future indebtedness, whether on note or 
open account, by said partnership, to Ashcraft-Wilkinson Co., we here- 
by bargain, sell and convey to Ashcraft-Wilkinson Co. the following 
described property and all our right, title, equity and interest therein: 

A certain tractor truck manufacture of the White Co., model ATH, 
Serial No. 31318, steel body, power-end-pump, equipped with tractor 
wheels, and cushions, lamps and tools. 

A certain Alco tnuck, 54011 capacity, purclhased froin C. L. (659) 
DuPuy, together with all accessories and equipment complete. 
Both of said trucks nolw in our possession and are hereby coven- 
anted to  be free of all liens and incumbrances. 

Upon prompt payment by us of all indebtedness which shall become 
due the said Ashcraft-Wilkinson Co., they are to satisfy this bill of sale 
in the same manner as  deeds may be cancelled in law. 

In  witness whereof we have hereunto set our hands and seals a t  At- 
lanta, Ga., this the 20th day of May, 1916. 

Sawyer-Felder Co. (L. s 
F. L. SAWYER. (L. S.) 

Signed, sealed, and delivered in the presence of P .  B. D'Orr, Notary 
Public, Fulton County, Ga. 

The said instrument was filed for record a t  5 p. nl., 19 September, 
1916. and recorded in Fulton County, Ga., 29 September, 1916. 

The interpleader introduced as a witness P. B. D'Orr. The witness 
was handed the instrument hereinbefore set out, and in the absence of 
the jury certain questions were asked the witness which, with the an- 
swers thereto, were as follows: 
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Q. What is that  instrunient you have? A. This instrunient is a 
deed of sale in our State and a mortgage, I believe it is called, in pour 
State. 

Q. Who drew that instrument? A. I drew the instrument. 
Q. At whose instance? A. -At the instance of Ashcraft and Wilkinson, 

president and vice-president of the interpleader. 
Q. For what purpose was the instrument drawn? A. After the Saw- 

yer-Felder Company had been engaged in this mining business for some 
time it was the sense of the company, of the Ashcraft-Wilkinson Com- 
pany, and those who control its affairs, that Sawyer-Felder Com- 
pany would be unable to pay the funds advanced; that  their behavior 
had become such that  Ashcraft-Wilkinson were disturbed over their 
transactions under which they loaned them this money and they had 
turneld this tmck over to them to my personal knowledge, and they in- 
structed me to prepare a deed of sale, which would put the title of the 
trucks in us in order that  i t  might on the Fulton Company records so 
that if Sawyer-Felder attempted to sell the truck they would have a 
record showing that  i t  belonged to us, and they had no record and said 
that something ought to be on the books to show in whom the title lay, 
and Mr. Ashcraft instructed me to prepare a deed from Sawyer-Felder 
Company to put on record for the truck. At the time I told Mr. Ash- 
craft that  we owned the truck and had never sold i t  and never passed 

the title and I did not think it  necessary t o  have a deed, and be- 
(660) ing a layman and contrary, insisted, and I drew the deed and it  

was put on record in September, although I drew i t  on the 30th 
of May. 

The court instructed the sheriff to recall the jury to  the box, and the 
following proceedings were laid: 

The interpleaders offered to introduce the foregoing evidence of the 
witness D'Orr. Plaintiffs objected; objection sustained ; interpleader 
excepted. 

The only other evidence offered by the interpleader was that of one 
Wilkinson, who after testifying to certain facts, substantially those 
stated by the witness D'Orr, admitted that  he knew nothing about the 
transaction and that  he was speaking from hearsay. 

The purpose of the interpleader in offering the evidence of DIOrr and 
Wilkinson was to  prove an outstanding title in the interpleader derived 
by purchase from the White Company before the execution of the pa- 
per introduced in evidence and to avoid the effect of the paper as a 
mortgage. 

At the conclusion of the evidence his Honor dismissed the interpleas, 
and the Ashcraft-Wilkinson Company excepted and appealed. 
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Johnston & Horn, G. L. Jones, R. D. Sisk, and J. Frank Ray for 
plaintiff. 

T. J .  Johnston and P. B. D'Orr for defendant. 

ALLEK, J. The paper introduced in evidence, while called a bill of 
sale, is in legal effect a mortgage, because i t  purports to  convey per- 
sonal property as a security for debt (Harris v. Jones, 83 N.C. 321), 
and being a mortgage, and the mortgagor being a nonresident of the 
State, i t  was necessary to  cause it  to be registered in the county of Ma- 
con, where the property was situate, to  give i t  priority over attaching 
creditors. 

The case of Hornthal v. Burwell, 109 N.C. 10, has no application 
because i t  does not appear that  the truck was not in Macon County 
when the mortgage was executed. 

This principle is therefore decisive of the appeal against the inter- 
pleader unless error has been committed in excluding the evidence of 
the witness D'Orr or in holding that  the evidence of the witness Wil- 
kinson was not sufficient to  be submitted to  the jury. 

The last part of the evidence of D'Orr, as to the conversation with 
Ashcraft, was clearly incompetent, as it does not come within any ex- 
ception to the rule excluding hearsay evidence, and, omitting this, his 
evidence was immaterial, as i t  could not change the relation of mortga- 
gor and mortgagee, but would confirm it, as it shows tha t  the Ashcraft- 
Wilkinson Company had loaned money to tihe Sawyer-Felder 
company, and becoming uneasy about the debt, i t  took the (661) 
mortgage for the purpose of putting the title of the truck in Ash- 
craft-Wilkinson Company, so that the other company could not dispose 
of it. 

The evidence is a very good description of a sale of personal property 
on credit, aud taking a mortgage on the property as a security, upon 
becoming doubtful as to the solvency of the debtor. 

And the evidence of Wilkinson, if it ought to  be considered after his 
admission that  he knew nothing of the transaction and was speaking 
from hearsay, is subject to  the same condemnation. It is true, he says 
the tiuck was not sold to Sawyer-Felder Company, but this is merely 
his conclusion, and he afterwards testified "that so far as  witness knew 
personally Ashcraft might have sold this truck t o  Sawyer-Felder Com- 
pany." 

He also testified that  the Ashcraft-Wilkinson Company bought the 
truck from the White Company, and turned i t  over to the Sawyer- 
Felder Company, which was to  pay for i t  when able, and that the mort- 
gage was taken to protect the Ashcraft-Wilkinson Company. 
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This evidence, if true, has no tendency t o  prove an outstanding title 
in the interpleader derived from the TT7hite Company if i t  was pemis-  
sible to do so, to which we do not give our assent, and on the contrary 
establishes the relationship between the parties as shown by the mort- 
gage. 

We are, therefore, of opinion there v a s  no error in the exclusion of 
evidence or in the dismissal of the interpleas. 

The judgment must, h o ~ e v e r ,  be modified by declaring the Ashcraft- 
Wilkinson Company to be the owners of the property, subject to  the 
prior claim and lien of the attachments, and t o  this modification the 
plaintiffs consent. 

The interpleader will pay the costs of the appeal. 
Modified and affirmed. 

Cited: Harris v. R .  R., 190 N.C. 482; Young v. Stewart, 191 N.C. 
302; Discount Corp. v. Radecky, 205 N.C. 164; Thrift Corp. v. Guthrie, 
227 N.C. 432; Discount Corp. v. McKinney, 230 N.C. 732; Montague 
Bros. v. Sliephed Co., 231 N.C. 554. 

T. J. WALLS r. CAROLIXA SPRUCE COMPdXY. 

(Filed 28 May, 1918.) 

1. Appeal and  Error-Verdict-Harmless Error. 
Where damages a re  sought to be recovered from the defendant, alleging 

several causes of action on contract and one arising from its negligent 
acts, and as to the last the jury has not answered the issue, and no 
recovery has been had thereon, no error has been committed to the de- 
fendant's prejudice therein. 

2. Negligence-Fires-Evidence-Trials-Questions for  Jwy. 
Evidence tending to show that the defendant independently operated a 

logging road, and that fire was set out to the damage of plaintiff by de- 
fendant's skidder having no spark arrester or other protection against fire 
where inflammable matter had collected, and where sparks had fallen 
from the sliidder and ignited, communicating to the plaintiff's property, is 
sufficient to take the case to the jury upon the question of defendant's 
actionable negligence. 

3. Conversion-Evidence-Admissions-Accounting. 
In  a n  action to recorer for the conrersion of a quantity of cord wood, 

the defendant's evidence showed that it had received the proceeds of sale 
of a t  least a part thereof, and that a certain amount n-as due the plain- 
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tiff and unpaid on another lot of the wood: Held, the defendant must a t  
least account to the plaintiff for the amount of the conversion admitted, 
the issue as  to defendant's counterclaim having been answered in the 
negative. 

4. Contracts-Breach-Evidence-Trials-Questions fo r  Jury. 
Defendant, operating an independent steam logging road, contracted 

with the plaintiff for the former to cut and deliver a quantity of cord wood 
with cars that  the plaintiff would have delivered by a railroad company 
to the defendant for the purpose. There was evidence tending to show 
that  but for  the use by the defendant of these cars for other purposes the 
plaintiff would have delivered the wood before the occurrence of a fire 
which destroyed it, causing the damage complained of:  Held, sufficient to 
take the case to the jury upon the issue of defendant's breach of contract. 

5. Instructions-Evidence-Contracts. 
The plaintiff contracted with the defendant to cut and deliver to i t  a 

certain quantity of cord wood on gondola cars to be procured by him 
from a railroad, delivered to the defendant, operating a logging road, and 
in turn to be delivered by i t  to the plaintiff. There was evidence tending 
to show, and per contra, that the plaintiff was damaged on account of the 
defendant's using these cars for other purposes: Held, a n  instruction to 
the jury was erroneous, and to defendant's prejudice, which imposed a 
duty on it  to furnish to the plaintiff a l l  of the gondola cars i t  had received 
from the railroad, and not confirming the question to the cars the plaintiff 
had procured from the railroad company. 

6. Contracts - Breach - Damages - Proximate Result-Profits-Remote 
Cause. 

The plaintiff sued the defendant for damages by fire arising from 
breach of contract in defendant's failing to deliver to i t  gondola cars on 
which to deliver a quantity of cord wood, which i t  was required to do. 
By reason of this breach the plaintiff, without default, was unable to de- 
liver the wood before it  was destroyed by a fire: Held, the plaintiff was 
entitled to recover, as  damages, the loss of his profits under the contract, 
but not for the loss of his other wood, as  such did not naturally and prosi- 
mately result from defendant's breach of contract or duty. Extinguisher 
Go. 2;. R. R., 137 N.C. 278, cited and applied. 

7. Contracts-Breach-Evidence. 
The plaintiff sued the defendant for breach of contract in its failure to 

deliver cars for the transportation of cord wood before i t  was destroyed 
by fire: Held, plaintiff's testimony that  he stopped work because the wood 
was burned was, in effect, that he could not continue unless he could get 
the proceeds for the wood, and under the evidence in this case was prop- 
erly admitted. 

8. Contracts-Breach-Damages-Remote Cause-Speculative Damages. 
Where plaintiff is permitted to recover damages for defendant's breach 

of contract to deliver cars for the transportation of cord wood burned by 
reason of the consequent delay, the admission of evidence that the plain- 
tiff sold his camp outfit and tools a t  a great sacrifice in order to pay his 
debts is error prejudicial to the defendant and constitutes reversible 
error. 
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APPEAL by defendant from Lane, J., a t  the January Term, 1918, of 
HAYWOOD. 

This is an action to  recover dlamages for the breach of a 
(663) written and a verbal contract for conversion of 250 cords of 

wood, and for the negligent destruction by fire of 200 cords of 
wood. 

The plaintiff had a contract with the Champion Fiber Company by 
which he was to sell it from 1,500 to 3,000 cords of pulp wood. On 
21 October, 1916, the defendant entered into a contract with the plain- 
tiff by which the plaintiff was to take the pulp wood left on the bound- 
ary, reasonably accessible to the railroad, and pay the Spruce Com- 
pany t#herefor $3 per cord  stumpage. Under the  contract, the Spruce 
Company, which was operaling a railroad, agreed to furnish cars to  
the plaintiff when the plaintiff procured cars from the Black Mountain 
Railroad for that  purpose. They were to be gondola cars. The plain- 
tiff commenced his operations, and after operating several months 
a fire occurred which burned a part  of his wood and he ceased his oper- 
ations and brought suit, alleging four causes of action. 

I n  one cause he claimed $1,000 damage on account of the burning of 
200 cords of wood; in another he claimed $1,250 fbr wood which he 
claimed he had piled on the right of way and was converted by the 
defendant; in the third he claimed $50 by reason of verbal contract 
for logging for defendant; and in the fourth his claim was for profit 
he would have made, in the sum of $2,400, had the contract not been 
breached by the defendant in failing to furnish cars. 

The plaintiff also claimed the right of recover for the wood burned 
and the wood converted under this cause of action for breach of con- 
tract. 

The plaintiff alleged and contended tha t  the defendant violated the 
contract by failing to furnish cars as i t  was required to do under the 
contract, and that  he was compelled to cease operations for that reason, 
and tha t  on account of the failure to furnish cars he had wood cut and 
in the woods prepared for shipment which was required to remain until 
burned, and defendant was, therefore, responsible for his damage to the 

amount of his profit, and tha t  he would have finished cutting the 
(664) boundary, from which he would have obtained 2,400 cords of 

wood a t  a profit of $1 a cord. 
The defendant denied that  i t  had in any way breached the contract. 

It alleged and contended that i t  was anxious t o  have the wood cut and 
taken, and tha t  i t  not only furnished all the  cars set apart  for Walls by 
the railroad company, but allowed Walls to take cars tha t  were fur- 
nished to  defendant for its own purpose. It alleged tha t  Walls took t>he 
more accessible wood, became largely indebted to  the Champion Fiber 
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Company, and abandoned the contract without cause, whereby the de- 
fendant was damaged. There was a great difference in the testimony 
as  to  the amount of wood which could have been taken and the amount 
tha t  was burned and converted. 

At  the close of plaintiff's testimony the defendant moved for judg- 
ment of nonsuit: First, as to  the first cause of action, and second, as to  
the second cause of action. 

It was contended by the defendant that  there was a car shortage, and 
that  the evidence of the plaintiff showed that  the defendant had fur- 
nished to plaintiff 18 cars, and that  the plaintiff's testimony showed 
that no more than 18 cars had been furnished to the defendant for the 
plaintiff. 

The motions to nonsuit were overruled, and the defendant excepted. 
The court charged tihe jury, among other things, as  follows: "Now, 

the court charges you that if you find from the greater weight of the 
evidence in this case-the preponderance of the evidence-that they 
received gondola cars there which could be operated on this track of the 
Spruce Company and the other line, and that  they failed and refused 
to furnish them to Walls, that would be a breach of the terms of their 
contract; that  if you so find from the greater weight of the evidence 
you should answer the first issue 'Yes.' " The defendant excepted. 

H e  also charged the jury they could consider as an element of dam- 
age for breach of contract the wood destroyed by fire if they found that  
cars were not furnished according to the terms of the contract, and that  
the wood would have been moved before the fire.if the cars had been 
furnished, and defendant excepted. 

There was also objection to the recovery of profits and there are cer- 
tain exceptions to rulings on the evidence which will be adverted to. 

At  the conclusion of the evidence there was a motion for judgment 
of nonsuit and exception by defendant to its refusal. 

The jury returned the following verdict: 
1. Did the defendant commit a breach of its contracts with the plain- 

tiff, as alleged in the complaint? Answer: "Yes; verbal and written." 
2. What damages, if any, is the plaintiff entitled to recover by rea- 

son thereof? Answer: "$2,800." 

3. Was the plaintiff's wood burned by the negligence of the (665) 
defendant, as alleged in the complaint? Ansvier: 

4. What damages, if any, is plaintiff entitled to recover by reason 
thereof? Answer : 

5. Did the plaintiff commit a breach of his contract with the defend- 
ant,  as alleged in the answer: S n w e r  "No." 
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6. What damages, if any, is the defendant entitled to recover by 
reason of its counterclaim? Answer : . . . . . . . . . . . . . . . . . .. 

Judgment was rendered in favor of the plaintiff, and the defendant 
appealed. 

Alley & Leatherwood and Morgan (e: Ward for plaintiff. 
John M.  Queen and Pless & Winborne for defendant. 

ALLEN, J. The refusal to enter judgment of nonsuit as to the first 
cause of action to recover damages for burning the wood of the plain- 
tiff was not prejudicial to trhe defendant as  the jury did not answer the 
third issue and there has been no recovery on bhis cause of action. There 
was, however, evidence sustaining this cause of action fit for the con- 
sideration of the jury. 

The evidence of the plaintiff tended to prove that the wood was 
burned by the sparks coming from a skidder; that  the skidder had no 
spark arrester or other protection against fire; that there was a large 
collection of very inflammable matter around the skidder; that  the 
sparks fell from the skidder on this matter and ignited i t  and was then 
communicated t o  the wood, and that the skidder was operated by the 
defendant, and not by an independent agency, and this brings the 
plaintiff's case within the principle of Williams v. R. R., 140 N.C. 623; 
Currie v. R. R., 156 N.C. 422, and many other authorities. 

As to  the second cause of action for the conversion of 250 cords of 
wood, the controversy was as to t~he quantity of ~ o o d  taken and sold by 
the defendant, and as, according to its o m  evidence, it has in hand the 
proceeds of the sale by it of 19 cord~s, it must at least account for this 
much, the jury having found against i t  on its counterclaim in response 
to  the fifth issue; and the same may be said of the third cause of action 
on the verbal contract for logging, the plaintiff claiming $50 to be due 
him under this contract, and the defendant admitting $8.11 to be due 
and unpaid. 

The motion for nonsuit on the fourth cause of action is upon the 
ground that  there is no evidence of a breach of the contract which 
requires the defendant t o  furnish the gonola cars to the plaintiff which 

he procured from the Black Mountain Railroad. 
(666) The plaintiff testified tha t  he repeatedly called on the agent 

of the Black Mountain Railroad Company for cars; that  the 
agent would place the cars as often as 20 or 25 times before the fire on 
the defendant's track that he would then notify the defendant that the 
cars were placed; that the cars would be used by the defendant for its 
own purposes; that  he complained to the defendant about not getting 
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cars; that  he complained to the Champion Fiber Company and i t  fur- 
nished him twelve cars of which he got only three; that  the cars set on 
the defendant's track a t  his request were sufficient in number to have 
hauled the $1,000 worth of wood that  was burned before i t  was burned; 
that  had the cars which lie procured been delivered to  him that he 
would have hauled the wood before it  was burned, and that  the number 
of cars that  he prooured was sufficient to have hauled his entire out- 
put of wood had they been delivered to him; that  the cars so furnished 
to him by the Black Mountain Railroad Company a t  his request were 
all gondola cars, and that he had only gondola cars placed. 

The plaintiff also proved by Charley Wilson that  he went to the 
office of the Black Mountain Railroad Company repeatedly and or- 
dered cars for the plaintiff; that the agent would immediately place the 
cars on the defendant's tracks for the use of the plaintiff, and the de- 
fendant would then use them and not deliver them to the plaintiff; that 
a sufficient number of cars were placed on the defendant's tracks to 
have delivered all of plaintiff's wood, and that  had the cars procured 
for the plaintiff been delivered to him the 200 cords of wood that  were 
burned could and would have been delivered before they were burned; 
that  all the cars witness procured from the railroad company for the 
use of the plaintiff were gondola cars. 

Plaintiff also proved by Frank Ewing that  plaintiff often sent him 
to the office of the railroad company to order cars; that  thereupon the 
agent would place the cars on defendant's tracks, and the defendant, 
instead of delivering them to the plaintiff, would use them for its own 
purposes; that  all of the cars witness saw furnished were gondola cars. 

Plaintiff introduced the agent of the Black Mountain Railroad Com- 
pany, who testified that  Mr. Walls and his men would order cars and 
he would place them on the defendant's tracks and notify the defendant 
they were for this plaintiff; that later he would notice that  these cars 
were billed out by other shippers than the plaintiff. 

This evidence, if true, clearly established a breach of the contract to 
furnish the plaintiff with the gondola cars he procured from the rail- 
road, and the evidence of the defendant to the contrary simply raised 
an issue to be settled by the jury. 

The exception to  the charge on the first issue is well taken, the error 
consisting in imposing the duty on the defendant of furnishing 
to the plaintiff all gondola cars i t  received, which could be op- (667) 
erated on the track of the Spruce Company, when the contract 
only required it  to furnish the gondola cars the plaintiff procured from 
the Black Mountain Railroad, and the error was upon a vital question 
as the evidence of the defendant tended to prove that while it  had and 
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used other cars, the plaintiff only procured 18 gondoIa cars from the 
railroad, and that  these were furnished him by the defendant. 

There is also error in charging the jury they could consider the 
burned wood as an item of damage for breach of contract. Eztin- 
yuisher Co. v. R. R., 137 K.C. 278. 

I n  the case cited, property delivered to the defendant for transporta- 
tion was destroyed by fire, not due to the negligence of the defendant, 
when it  would not have been a t  the place of the fire but for delay in 
forwarding, and i t  was held that  the defendant was not liable, and the 
Court said: "The defendant by its failure to ship within a reasonable 
time became liable for such damages as naturally and proximately re- 
sulted from such breach of contract or duty. Lindley v. R. R., 88 Y.C. 
549. Pearson, J., in Ashe v. DeRossett, 50 S.C. 299, 72 Am. Dec., 552, 
says: 'When one violates his contract, he is liable only for such dam- 
ages as are caused by the breach, or such as being incidental to  the act 
of omission or commission, as a natural consequence thereof, may rea- 
sonably be presumed to have been in contemplation of the parties when 
the contract was made. This rule of law is well settled, but the difficulty 
arises in making its application. I n  that case a quantity of rice was 
sent to  the mill of defendant's intestate pursuant to a contract that  i t  
was to be worked in its 'turn.' The rice was not worked in its 'turn.' 
The mill wihh itts contents was thereafter burned. I n  an action on the 
contract for failure to have the rice beaten in its 'turn' the plaintiff 
claimed the value of the rice as the measure of the damage to ~111~11 he 
was entitled. This Court held that in the absence of any evidence of 
negligence in respect to  the burning of the mill, he was not entitled to  
recover the value of the rice. The Court said: 'There is nothing to 
show that  the contingency thah the rice night be burned if left in the 
mill was in the contemplation of the parties. On the contrary, its being 
burnt was an accident unlooked for and unforseen, and can in no sense 
be considered as having been caused by the fact that  i t  was not beat in 
the turn promised by the defendant's intestate; consequently the dam- 
ages were too remote.' . . . His Honor should have told the jury that  
there was no evidence showing that the delay in shipping was the proxi- 
mate cause of the destruction of the property." 

If there has been a breach of the contract i t  was proper for the jury 
to  consider the loss of profits as an element of damages under the au- 

thority of Wilkinson v. Dunbar, 149 N.C. 20, which was denied 
(668) by a unaninlous Court, has been frequently approved and is di- 

rectly in point. 
The fact that the plaintiff testified that he stopped work because the 

wood was burned was but another way of stating that he would not 
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continue his work unless the wood was moved, so he would get the  
proceeds for use, and tha t  the failure to  move the wood according to the 
contract was the cause of the loss of profits. 

We have examined the exceptions to the evidence and find them with- 
out merit, except we do not think i t  was material to any issue to  prove 
that  the plaintiff sold hils camp outfit and tools a t  half price t o  enable 
him to pay his debts, and this evidence had a tendency to prejudice the 
cause of the defendant before the jury. 

New trial. 

CAROLISA-TER'KESSEE P O W E R  COMPSNY v. HIAWASSEE RIVER 
POWER COMPANY. 

(Filed 28 May, 1918.) 

1. Deeds and  Conveyances-Registration-filing. 
Where the filing of a paper in the office of the register of deeds is neces- 

sary to the title to lands, the time thereof mill be considered as a t  that 
TT-hich the paper was delivered to and received by the proper officer; and 
while the file mark of the officer is evidence as  to the time, i t  is not essen- 
tial under our statutes. 

2. Corporations-Public Utilities-Electricity-Water-powers-Statutes- 
Charter-Rights-Vested Interests-Lands. 

Where two public utilities corporations are  g k e n  under their legislative 
charters the right to acquire by purchase or condemnation lands for the 
development of water-power to snpply electricity to the public for power 
and lighting purposes, etc., the prior right belongs to that company which 
first defined and marked its route according to the statutory provisions 
and adopted the same for its permanent course or location by proper and 
authoritative corporate action, and which is proceeding in good faith with 
reasonable diligence to acquire the title to the lands located in  a regular 
and orderly way;  and the competitive company can acquire no superior 
right by starting a distance ahead to obtain the title to the lands inter- 
t-ening between the beginning and objective points. 

3. Corporations-Public Utilities--Eminent Domain-Statutes-Charters 
-Private Enterprises. 

The validity of a charter granting the right of eminent domain to a 
quasi-public corporation is not affected by the authority conferred therein 
allowing it, also to engage in private enterprises mhich do not require the 
exercise of the right of eminent domain; nor can the question of the va- 
lidity of the act be raised before the corporation has attempted to aquire 
property by condemnation, and thereby threatens the constitutional rights 
of the defendant. 
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4. Constitutional Law-Statutes-Private Acts-Notice-Collateral At- 
tack. 

Where a n  act  granting a charter to a private corporation has been duly 
ratified, it may not be collaterally impeached in a n  action between it  and 
another corporation or private person on the ground that the thirty days 
notice preceeding the application therefor had not been made as  required 
by our Coastitution, Art. 11, see. 12. 

5. Constitutional Lax-Eminent Domain-Special Privileges-Corpora- 
tions-Charters-Statutes. 

A corporation chartered for the purpose of furnishing electricity for 
power and light to the people of a certain territory is a public-service cor- 
poration, and a legislatire charter granting this po~ver impliedly requires 
i t  to render such service when in operation, and its charter falls within 
the exceptions to our Constitution, Brt. I, sec. 7, declaring that "no man or 
set of men are entitled to exclusive or separate emoluments or privileges 
from the comnlunity but in consideration of public services," and the ob- 
jection is untenable that the right of eminent domain may not be granted 
to one of such corporations in the State without granting it  to all of them, 
or in one county unless granted in all. 

6. Corporations-Charters-Statutes-Rights-Parties. 
Where the defendant to the action has acquired no rested rights in the 

lands, he may not attacli the rights of the plaintiff corporation to condemn 
them under authority given i t  by its charter. 

7. Statutes-Condemnation-Corporations-Eipaan Owner. 
A public-service corporation has no power to condemn lands by reason 

of its being a riparian proprietor, but only under the authority given by a 
ralid statute to do so. 

8. Instructions-Abandonment-Corpor&tions-Charters. 
The charge of the court to the jury in this case upon the law of aban- 

donment, when construed as a whole, is held to instruct them that the 
period of delay in which no work was done by the plaintiff corporation in 
acquiring land for public use was only evidence of abandonment of its 
charter rights, which could not have misled the jury, and was not erro- 
neous. Whether the defense of abandonment is open to the defendant 
under the evidence in this case, Quoere? 

9. Appeal and  Error-Objections and  Exceptions-Instructions-Special 
Requests. 

Exception that instructions given by the court to the jury were not suffi- 
ciently full and explicit must be to the refusal of al~pellant's request, 
aptly and properly made, to have them made so. 

10. Evidence-Deeds and  Conveyances-Commencement of Action-Puis 
Darreign Continuance. 

Where a plaintiff corporation has shown its right to acquire lands for 
a public utility which is claimed by a rival company, deeds to the land 
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made to the defendant since the commencement of the action a re  not evi- 
dence of the latter's right. The admission of matters in defense since the 
last discontinuance discussed by WALKER, J. 

11. Injunction-Equity-Cloud on  Title-Statutes-Corporations-Public 
Utilities. 

The plaintiff corporation perfected its right under its charter pro- 
risions to acquire lands for the purpose of generating electricity for public 
use by water-power, which was being wrongfnlly and seriously interfered 
n-ith by a rival corporation that had not acquired rhe right: Held,  the 
equitable remedy by injunction was available by the plaintiff; and Held 
f u r ther ,  that such relief was proper under our statnte, a s  coilstrued by 
this Court, to ren1o.i-e a cloud upon title to real property. Revisal, see. 
1589. 

ACTION, tried before Adams, J., and a jury, a t  Xarch Term, 1917, 
of CHEROKEE. The case was before us a t  a fonmer term, and for any 
facts not herein stated, reference may be had t o  the report of the case, 
171 N.C. 248. 

The following summary of the facts so far as necessary to be stated 
a t  present will show the contentions of the parties in a general way; 
This action was brought in the Superior Court of Cherokee County 
by the plaintiff against the defendant, both of which are North Caro- 
lina corporations, on 21 August, 1914. Plaintiff alleged that  i t  was a 
corporation organized under the laws of North Carolina by virtue of 
a special act of the General Assembly ratified 16 February, 1909 (chap- 
ter 76, Private Laws of North Carolina 1909), and further alleged that 
by virtue of the rights conferred upon it  by it~s charter i t  had during 
the year 1909 and thereafter, but before the organization of the defend- 
ant  company, surveyed, staked out, located and adopted by authorita- 
tive corporate acjtion, locations and sites on the Hiawassee River, in 
Cherokee County, N. C., for building and maintaining two hydro-elec- 
tric plants for the generation of electricity t o  be sold for heat, light and 
power purposes; that  i t  had acquired title to  50 per cent of the lands 
necessary for its proposed developments, and had obtained contracts 
covering some lands for the same, and had begun condemnation pro- 
ceedings for other lands; and that  it had by deeds, contracts, and under 
condemnation proceedings 75 per cent of the lands necessary for its 
proposed developments; that  on 21 June, 1911, i t  had duly filed in the 
office of the clerk of the Superior Court for Cherokee County maps and 
plats of its locations, as required by the terms of its charter, and that 
on or about 13 July, 1914, the defendant corporation had been organ- 
ized and had purchased some lands lying above the proposed dams and 
hydro-electric developments of the plaintiff, which lands were neces- 
sary for the plaintiff's uses and purposes and were included in the maps 
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and plans of said developments as filed in the ofice of the clerk of the 
Superior Court for Chc~okee County, and that the defendant 

(671) was proceeding t o  acquire by deed, contract and condemnation 
other lands and rights along and on Hiawassee Iiiver which was 

necessary for the plaintiff's proposed developments, and that  the de- 
fendant was in this way and manner interfering with and obstructing 
and preventing the plaintiff from carrying out its plans to  make the 
developments contemplated by its charter and by the surveys, maps, 
plan and proceedings used by it. 

The dcfendant filed an answer and an amended answer in the case 
denying the allegations of the complaint of the plaintiff and pleading 
tha t  if the plaintiff had ever acquired and adopted any locations on the 
Hiawatssee Rirer  for its propose~d developments it had prior to the be- 
ginning of this action abandoned the same; tha t  the defendant had 
been organized as a corporation on 13 July, 1914, and had immediately 
after the organization of the dcfendant corporation adopted by appro- 
priate corporate action certain locations for it3s dams and power houses 
on the Hiawassee River in Cherokee County, N. C., and tha t  its right 
to  any conflicting locations was superior to  t h a t  of the plaintiff. Plain- 
tiff replied t o  the defendant's amended answer and denied the allega- 
tion contained therein. 

Upon the trial the  following issues were submitted to the jury, who 
answered the same as follows: 

1. Were the locations for the dams, reservoirs and public works 
claimed by the plaintiff surveyed and sitaked out on thc Hiawa~ssee Riv- 
c3r in the  year 1909, a s  alleged in the complaint and as indicated on the 
maps offered in evidence by plaintiff, marked Exhibits 7 and 7-A? ,4n- 
swer: '(Yes" (by consent). 

2. If so, did the plaintiff in the year 1909 and thereafter, hut before 
the organization of the defendant company in July, 1914, adopt said 
locations by authoritative corporate action, a s  alleged in the com- 
plaint? Answer: "Yes." 

3. Did the plaintiff prior to the conlmencernerit of this action on 21 
August, 1914, abandon its said locations and proposed plans, as alleged 
in the answer? Answer: "No." 

4. Did the plaintiff file the maps or plats of its said locations in the 
office of the clcrk of the Supcrior Court of Cherokee on or about 21 
June, 1911, as alleged in the complaint? Answer: "Yes." 

5. Did  the plaintiff on or about 17 August, 1914, by authoritative 
corporate action, adopt the surveys and locations for its dams, reser- 
voirs, and public morlts wliich had theretofore been imadc and marked 
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out on the Hiawassee River, as alleged in the complaint? Answer: 
'.Yes" (by consent). 

6. Were the locations for the dams, reservoirs, and public works 
claimed by the  defendant surveyed and staked out on the Hiawassee 
River, as alleged in the answer? Answer: "Yes" (by consent). 

7. If so, did the defendant thereafter by authoritative corpo- (672) 
rate action adopt said locations, and if so, when ? Answer: "KO." 

There was a judgment in favor of the plaintiff, and the defendant 
appealed. 

Martin,  Rollins & Wright  for plaintif.  
J .  -Y. Moody ,  Dillard & Hill, Felix Alley, rrebzdon Wea.ver, and Xc- 

Daniel & Black for defendant. 

l j T . 4 ~ ~ ~ ~ ,  J., after stating the case: The plaintiff says tha t  upon a 
fair analysis and consideration of the verdict there is little if anything 
left after the  decision in t3he former appeal for the defendant's present 
contentions t o  rest upon, and for these reasons, as stated in its brief: 

First i t  was found in the first issue, by c~onsent, tha t  plaintiff's loca- 
tions for its dams, reservoir, and public works had been surveyed in 
the year 1909, as alleged in the complaint, and the plaintiff had alleged 
in its complaint tha t  in the year 1909 tha t  officers, engineers and repre- 
sentatives of the plaintiff had entered upon, explored and surveyed the 
lands bordering on the Hiawassee River for its location of said works. 
So the finding of the  first issue by consent established the fact that  the 
plaintiff had had the proper surveys made. 

Second. The jury found, based on abundance of testimony, as we in- 
sist, tha t  the plaintiff has, set out in the second issue, prior to the 
organization of the defendant company, adopted said locations by 
authoritative corporate action. 

Third. T h a t  the plaintiff did not abandon said locations, as alleged 
in the answer. 

Fourth. Tha t  plaintiff had filed maps or plats of its location in the 
office of the clerk of the Superior Court of Cherokee County 21 Jun, 
1911. 

Fifth. Tha t  on 17 August, 1914, plaintiff had, by a formal resolution, 
adopted said locations for its dams, reservoirs and public works. This 
issue mas found by consent of the defendant and was clearly proven 
by the minutes of the corporation introduced, dated 17 August, 1914. 

Sixth. The jury found by consent that  the locations claimed by the 
defendant had been surveyed and staked out on the Hiawassee River. 
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Seventh. Tha t  thc defendant had not adopted such locations. 
Plaintiff then insists that  the defendant would not be entitled to  a 

new trial in any event because of any error which arose either on the 
first, second, third, or fourth issues unlcss thcre was also reversible 
error arising on the seventh issue. And further, defendant would not 
be entitled to  a new trial for revcrsiblc error arising on the seventh 

issue unless there was reversible crror arising either on the sec- 
(673) ond, third, or fourth issues as well. I n  other words, the defendant 

agrecs that  the plaintif1 had adopted locations on 17 August, 
1914; now unless there was error on the sevcnth issue concerning the 
defendant's adoption of said locations prior thereto, then the verdict 
in favor of the plaintiff on the fifth issue establishing the plaintiff's 
location entitlcs the plaintiff to  judgment, and, as before stated, rever- 
sible error, if it existed on the seventh issue, would not entitle the de- 
fendant to a new trial unless there was also reversible error citlier on 
the second or third or fourth issues, and of course then only on the is- 
sue concerning which reversible error was found. 

These are substantially the plaintiff's contentions upon the verdict, 
and they would seem to be a fair and reasonable construction of the 
same when we understand and consider tlie questions a t  issue. 

When the case was here a t  a former tern1 we rcmanded i t  so that  the 
jury might find more definitely certain facts regarding tlie time when 
the plaintiff "surveyed, stalsrd out, and adopted the locations of the 
sites of its dam, reservoirs and public worlss on the Hiawassce River," 
and also pass upon certain findings stated by the presiding judge as 
supplementary to  the vcrdict of the jury, and especially to have i t  
found under an issue submitted for the purpose whether plaintiff's map 
was duly filed in the office of the clerk of the Superior Court, and if i t  
was, a t  what time. The jury have found all the essential facts in favor 
of the plaintiff, this being the second verdict. 

It has been found that  the map of plaintiff's locations was filed in 
the office of the clerk of thc Superior Court, 21  June, 1911, as alleged 
in the complaint, and tllcre was evidence, as we think, to mpport this 
finding. It has bern hcld that "a paper-writing is deemed to bc filed 
within the meaning of the law when it  is delivered for tha t  purpose to 
the proper officcr and received by him, and it  is not necessary to the 
filing of a paper that  i t  shall be endorsed as having been SO filed. The 
file mark of the officcr is evidence of filing, but is not thc essential ele- 
ment of the act" unless thc statute makes it  so. 34 Cyc., 587, sec. A-1; 
Eureka Stone Co. v. Knight, 82 Ark., 164; Darnel1 v. Flynn, 69 W. Va., 
146; People v. Ftsch, 164 Mich., 680; Edward v. Grand, 121 Cal., 254, 
256; Tregambo v. Comanche Mdl, 57 Cal., 501, 506; f I d l  v. I m ~ t h ,  
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109 Ind., 315; S. v. Foulkes, 94 Ind., 493; Masterson v. R.  R., 82 N.E. 
1021, -Additional cases in other jurisdictions where this question has 
arisen will be found in Words and Phrases (2d Series), p. 531, and 
especially a t  p. 533, and the point is decided the same way, in principle, 
by this Court in Glanton v. Jacobs, 117 N.C. 428; Smzth v. Lzim- 
ber Co., 144 N.C. 47, 49. 

As far as the actual location is concerned, we have already held, 
when this case was here before, that  prior right belonged to that  
company which first defined and marked its route and adopted (674) 
the same for its permanent course or lo~cation by proper and 
authoritative corporate action. Street R. R. v. R. R., 142 Y.C. 423; R. 
R. v. R. R., 57 W, Va., 641; I n  re Milwaukee Light, Heat and Traction 
Co., 112 N.Y. 663; R. R. v. R. R., 96 S.W. 199; Rochester v. R. R., 110 
N.Y. 128; Elliott on Railroads, sec. 927; San Francisco W .  Co. v. Ala- 
meda Water Co., 36 Cal., 639; Water Co. v. Cowles, 31 Cal., 215. 

The two California cases refer to  the efforts of rival companies to 
acquire water rights on the same stream, and in the last one of them i t  
is said: "Respondent therein having, prior to the institution of appel- 
lant's proceedings to condemn, secured essential property rights in the 
premises thereby sought to be condemned by successful negotiations 
and the construction of works necessary to the appropriation of the 
waters to accomplish all the business of its corporation, we can discover 
no just grounds for subordinating its rights thus acquired to the subse- 
quent efforts of appellant to  acquire the same property for similar pur- 
poses by compulsory process of acquisition." 

I n  R. R .  v. R. R., 27 Fed., 770, the Court said: "I t  is certaidy 
equitable that a company which in good faith surveys and locates a 
line of railway and pays the expense thereof should have a prior claim 
for the right of way for at least a reasonable length of time. . . . The 
right to the use of the right of way is a public, not a private right. It 
is in fact a grant from the State, and although the payment of the 
damages to the owner is a necessary prerequisite the State may define 
who shall have the prior right to pay the damages t o  the owner and 
thereby acquire a perfected right to the assessment. The omner cannot 
by conveying the right of way to A. thereby prevent the State from 
granting the right to B., and, subject to the right of compensation to  
the omner, the State has the control over the right of way, and can by 
statute prescribed when and by what acts the right thereto shall vest, 
and also what shall constitute an abandonment of such right." 

And in R.  R.  v. R.  R. 96 S. IT. Rep., 199, it was said by the Court: 
"When a coinpany has actually located its right of way, and is in good 
faith following up its location by buying the land or instituting pro- 
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ceedings t o  condemn i t  with reasonable diligence, another company 
cannot go to  a point on the route which is neither the beginning nor the 
ending of its proposed line and run a race with the company which has 
begun a t  the beginnmg of its route and is going on in an orderly way 
to its other terminus. The railroad company is authorized to  take land 
under cmincnt domain, and when it  has in good falth entered for this 
purpose, located its right of way and is proccedmg to perfect its right, 
the law prefers him who thus first enters in good faith, and it cannot 

be permitted that another company with notice of his rights 
(675) shall nialre another survey right behind him and destroy his 

priority which he has thus gaincd. While it  is true that  on some 
days the Pine Mountain Company's were ahead of the Cumberland 
Company's engineers, they got thus ahead by beginning in the middle 
of the line and then running a race with the other people. The statute 
does not contemplate this. It contemplates a location in good faith and 
in the usual course of business. Under the circumstances, we conclude 
tliat the Cumberland Company has the better right. The motion to 
discharge the injunction granted in favor of the Pine Mountain Rail- 
road Company is sustained, and that  injunction is dissolved." 

Discussing the same question in L. H. & 1'. Co. v. B. R., 132 TTTis., 
313, the Court said: "In such case the prize would go to  the company 
which first secured a complet,ed location. So i t  appears that prior t o  
16 January, 1906, the respondent company had made or adopted a 
fully completed survey over the disputed lands and determined in good 
faith t o  build its railroad thereon, had secured all the necessarv fran- 
chises and crossing privileges from towns and villages, and had ob- 
tained option contracts on all but a very small fraction of said land, 
and intended in good faith to utilize such options and take deeds of 
the lands a t  an early date. Thcse are vrry decisive acts, and unless 
i t  be necessary tliat i t  should have actuslly sccuretl tieelds or bindin? 
contracts to  purc~hasc the lands, these acts must be held to constitute 
a completed location, so far a t  least as to  give precedence in a contest 
with a rival company seeking to obtain the same lands. Certainly it 
was not necessary that i t  should have paid for the lands or secured 
deeds. As to all tile world except the owner, the appropriation of land 
for railroad purposes may be complete without either of these steps, 
and the only question then is whether i t  was nclccssary that  it should 
havc bound itself by contract to purchase the lands. We think not. The 
essential requirement is not that there should be :t completed purchase, 
but that  there should be decisive corporate action taken in good faith 
locating the routc and committing the corporation to that  route, though 
not necessarily irrevocably. The securing of option contracts over prac- 
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tically the whole line surveyed with the boiia fide intention of utilizing 
them and completing the purchases and building the line must be held 
to be such a decisive act, and we therefore hold tha t  the petition for 
condemnation was properly denied." R. R. v. R. R., 110 N.Y. 128. See, 
also, R. R. v. R. R., 57 W. Va. 641, and note to Xt~ee t  R. R. v. R. R., 
9 Anno. Cases, 689. 

The plaintiff, therefore, has acquired the prior right. 
The defendant has assailed the charter of the plaintiff a s  being un- 

constitutional and invalid. We decided before tha t  the  charter 
was a valid exercise of the legislative power, and especially held (676) 
tha t  the fact of allowing the plaintiff to engage enterprises and 
to exercise the power of eminent domain did not invalidate it, as i t  
could purchase property, as i t  had done, for its private purposes, and 
condemn i t  when necessary for its public or quasi-public purposes, cit- 
ing Cyc., 579; Land Co. v. Traction Co., 162 K.C. 314, and other cases. 
Besides, the plaintiff has not as yet attempted to condemn any prop- 
erty, and i t  is premature to raise a question which certainly is not pre- 
sented now, and may never be. If hereafter plaintiff attempts to invade 
any of the property rights of the defendant, the latter will have ample 
time and opportunity to defend them in the proper forum. 

We considered and decided in the former appeal other objections to 
plaintiff's charter and to its right to proceed in acquiring riparian and 
other property rights on the river by the means and measures set forth 
in the case. As far as appears, the defendant does not seem to  have any 
right which is likely to be invaded, as the jury, by the seventh issue, 
have found tha t  there was no adoption of the locations claimed by it, 
but we need not dwell on this matter any further, a s  we are of the opin- 
ion that,  upon the verdict, the plaintiff is entitled to judgment regard- 
less of this matter, as it is shown thereby that  plaintiff acquired a 
prior and superior right, especially by tha t  part  of i t  contained in the 
first, second, third, fourth, and fifth issues, and those issues were an- 
swered by the jury upon sufficient evidence to support the findings. 

The objection to the plaintiff's charter, that  the thirty days notice 
required by Constitution, ,4rt. 11, sec. 12, had not been given, is unten- 
able, as we have often held that the validity of a statute cannot be a t -  
tacked in this colateral way. The same kind of objection was made in 
Broadnaz v. Green, 64 N.C. 244, and Chief Justice Pearson said in 
regard to  it ( a t  p. 247) : "We do not think it necessary to enter into 
the question whether this is a public-local act or a mere private act, in 
regard to which thirty days notice of the application must be given, for, 
taking it to be a mere private act, n-e are of opinion that  the ratifica- 
tion certified by the Lieutenant-Governor and the Speaker of the House 
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of Representatives makes it  a 'matter of record' which cannot be im- 
peached before the courts in a collateral way. My  Lord Coke says 'a 
record, until reversed, importeth verity.' " See, also, Gatlin v. Tarboro, 
78 N.C. 119; Wilson v. Markley, 133 N.C. 616. 

The position that the Legislature cannot grant the power of eminent 
domain to one public-service corporation unless i t  is granted to all such 
corporation, or in one or more counties unless granted in all, would 
greatly curtail the industrial growth and progress of the State if i t  is a 
correct one. For example, certain localities may be selected, as in this 

case, because of the facilities afforded of conducting enterprises 
(677) calculated to  promote the public welfare where the facilities and 

advantages necessary for the purpose exist. It could hardly be 
contended with any hope of success that  in such a case the Legislature 
is without the power to grant the right of condemning property locally 
in order that a company may avail itself of those facilities which may 
exist in certain parts of the State and not in other sections. Such a right 
has been conferred in many instances, especially in the case of railroad 
companies and other like corporations which serve the public. It is not 
forbidden to be done by our Constitution, Art. I, sec. 7 (Bill of Rightis), 
which declares that  "no man or set of men are entitled t o  exclusive or 
separate emoluments or privileges from the community but in consid- 
eration of public services," because in this case the power to condemn 
is based upon the obligation to render that  kind of service. 

The Chief Justice said in the case of I n  re Spease Ferry, 138 N.C. 
219, "that public ferries are not monopolies, but franchises granted in 
consideration of public services (Smith v. Harkins, 38 N.C. 619), and 
that  there is a correlative duty devolved upon the grantees, as common 
carriers, to serve the public, and under public regulations of their 
charges and duties has been uniformly held from the earliest times and 
in all jurisdictions." 

The distinction between this case and Bridge Co. v. Comrs., 81 N.C. 
491, is stated by the Chief Justice. Electric light and power companies 
are public-service corporations, and their rates or charges to the public 
may be regulated as in the case of other public corporations. 

I t  was said in Griffin v. Water Co., 122 N.C. a t  p. 207: "The de- 
fendant corporation operates under the franchise from the city, which 
permits i t  to lay its pipes in the public streets and otherwise to take 
benefit of the right of eminent domain. Besides, from the very nature 
of its functions i t  is 'affected with a public use.' I n  Munn v. Illinois, 
94 U.S. 113, which was n case in regard to  regulating the charges of 
grain elevators, i t  was held that in England, from time immemorial, 
and in this country from its colonization, i t  has been customary to reg- 
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ulatc ferries, common carriers, hackmen, bakers, millers, public wharf- 
ingers, auctionc~ers, innkecpers, and many o t l~er  matkens of like nature, 
and where the  owner of property devotes i t  to  a use in which the public 
had an interest he in effect grants to the public an interest in such case, 
and must to  the  extent of that  interest submit to  be controlled by the 
public. Probably the most familiar instances with us are the public 
mills, whose tolls are fixed by statute, and railroad, telegraph and tele- 
phone companies, for the regulatioi~ of whose conduct and charges there 
is a State cornmission established by law. There have been reiterated 
decisions in the Unitcd States Supreme Court and in the several States 
affirming the doctrine laid down in Munn v. Illinois, supra, and 
as  to  every clajss of interest affected witih a public use, among (678) 
others, water companies," citing Spring Valley v. Schottler, 110 
U.S. 347. 

It is very generaly held that a telegram company, acting undcr a 
quasi-public franchise, is properly classified among the public-service 
corporations, and as such is sublect to public regulation and reasonable 
control. Telephone Co. v. Telephone C o ,  159 N.C. 9. 

The duties and obligations assumed by the plaintiff in its charter are, 
therefore, of such a nature that  it may properly be characterized as a 
public-service corporation, rendering services t o  the community in like 
manner as in the cases above cited. It is declared to  be a public-service 
corporation in Laws 1913, ch. 133. So tha t  being a corporation which 
serves the public, i t  comes within the proviso or exception of Article I, 
section 7, of our Constitution. 

I n  Mugler v. Kansas, 123 1J.S. 623, the Court said in regard to the 
extent and operation of the Fourteenth Amendment upon local laws: 
"But this Court has declared upon full consideration in Rnrbier 2,. Con- 
nolty, 113 U.S. 27, that  the  Fourteenth Amendment has no such effect. 
After ohserving, among other things, tha t  the amendment forbade the 
arbitrary deprivation of life and liberty, and the arbitrary spoilation of 
property, and secured equal protection to all under like circumstances 
in respect as wcll to their personal and civil rights as to their acquisi- 
tion and enjoyment of property, the Court said: 'Rut neither the 
amcndmenLbroad and compl-ehcnsivc as i t  is-nor any other amend- 
ment, was designed to interfere with the powcr of the State, sometimes 
termed its police powcr, to prescribe regulations to  promote health, 
peace, morals, education, and good order of the people and to legislate 
5 0  as to increase thc industries of the State, devclop its and 
acid to its n-calth and prosperity," which was quoted with approval by 
this Court in S. v. Moore. 104 N.C. a t  p. 721, 722. 

And Judge Cooley says in his n-ork on Const. Tiinitations (7 Ed . ) ,  
a t  13. 555: "The authority which legislates for the State a t  large must 
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determine whether particular rules shall extend to the whole State and 
all its citizens or, on the other hand, to a subdivision of the State or a 
single class of its citizens only. The circumstances of a particular 
locality or the prevailing public sentiment in that  section of the State 
may require or make aoceptable different police regulations from those 
demanded in another, or call for different taxation and a different ap- 
plication of the1 public moneys. The Le~gislaturc may therefore prescribe 
or authorize different laws of police, allow the right of eminent domain 
to  be exercised in different cases and through different agencies, and 
prescribe peculiar restrictions upon taxation in each distinct munici- 
pality, provided the State Constitution does not forbid. These dis- 

criminations are made constantly, and the fact that  the laws are 
(679) of local or special operation only is not supposed to render them 

obnoxious in principle." 
And in the same work, a t  p. 554, Note 2, i t  is said: "To make a 

statute a public law of general obligation, i t  is not necessary that i t  
should be equally applicable to all parts of the State. All that  is 
required is ithat i t  shall apply equally t o  all persons wit*hin the  tcrri- 
torial limits described in the act," citing S. v. County Commissioners 
of Baltimore, 29 Md., 516; Pollock v. McClurken, 42 Ill., 370; Haslcel 
v. Burlington, 30 Iowa, 232; Unity v. Burrage, 103 U.S. 447. 

This doctrine was approved by this Court in S. v. Moore, supra. The 
power to  restrict legislation affecting public interests t o  certain locali- 
ties was discussed and asserted in S.  v. Barrett, 138 N.C. 630, the 
Court remarking that i t  had been so long and in so many instances 
recognized that i t  was not deemed necessary to  reexamine the grounds 
upon which it  rests. 

I n  our case there is nobody competent to raise the question, as the 
jury have found that  defendant has no vested interest to  be impaired, 
not having adopted any plan of improvement, and no condemnation of 
property having been attempted by the plaintiff, and no  one in the ex- 
cepted territory bcing a party to the suit. There is, therefore, no wrong 
done to the defendant and no violation of its constiutional rights. The 
lcgislakion is neither partial nor discriminatory. 

We do not see how the determination of this case can be affected by 
the argument in regard to  riparian rights. If the plaintiff does not ac- 
quire by purchase the necessary land and water rights or easements 
it  will have to condemn them and pay a just compensation for the 
same. It cannot interfere with the lawful rights of another, either above 
or below the place on the stream where i t  has obtained priority of 
location unless i t  has acquired by purchase or condemnation, or in 
some other legal way, the right to do so. It may be that  hereafter the 
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extent of plaintiff's rights in the waters of the stream may arise in some 
way, but i t  is not presented a t  present. The plaintiff would, of course, 
have no power of eminent domain merely because i t  may be a riparian 
proprietor, as that power can be acquired only by legislative grant, i t  
being a sovereign power. It is not an incident of private ownership. 
Llogd v. Venable, 168 N.C. 531; 1 Cyc. 567; Lewis on Em. Domain, 
set.-240; Comrs. v. Bonner, 153 N.C. 66. 

On the question of abandonment, we think that the learned judge 
presented the law to the jury in a very full, clear and ample manner 
and in strict accordance with the law upon that  subject, as we under- 
stand it to be. Palls v. Carpenter, 21 N.c. 237; Faw v. Whittington, 
72 S C. 321; Banks v. Banks, 77 N.C. 186; Miller v. Pierce. 101- 
N.C. 391; R.R. v. McGuire, 171 N.C. 277; 1 Cyc. 3 ;  Aiken v. 
Ins. Co., 173 N.C. 400; Public Utilzties Co. v. Bessemw City, (680) 
173 N.C. 482. He did say that mere nonuser, or lapse o~f time, or 
delay in prosecuting the enterprise, or the existence of a period of time 
during which no work was done would not, under the circumstances, 
be sufficient of itself to constitute abandonment, but he as clearly 
statcd to the jury, if not expressly then by the plainest implication, 
so that they could not h a w  misunderstood him, that  i t  was evidence 
of abandonment. If the defendant considered the charge in respect to 
this matter not as full as i t  ought to have been, i t  should have asked 
for i t  to be made more definite. McKinnon v. Morrison, 104 N.C. 354; 
Simmons v. Davenport, 140 N.C. 407; S. v. Yellowday, 152 N.C. 793; 
Orvis v. Holt, 173 N.C. 231. The charge not only statcd the law in a 
general way, but explained i t  in much detail, and in all its bearings, 
and with strict regard to the evidence, which, i t  was claimed by de- 
fendant, tended to prove an abandonment by the plaintiff. 

It Is said in Elliott on Railroads, see. 931: "No general rule of law 
applicable to all cases can be laid down as to what constitutes abandon- 
ment of the whole or a part of its right of way by a railroad company, 
but the question whether abandonment exists in a given case must be 
determined by the particular circumstances of that case," citing numer- 
ous cases in the notes. See, also R. R. v. Taylor, 57 Am. & Eng. R. 
Cases; 1 Am. & Eng. Enc., 296 , l ;  R. R. v. R. R., 159 Pa. St. 331. 

R e  have assumed so far, and for the purpose of argument, that the 
defendant can set up the defense of abandonment, and that this right 
does not belong solely to the State. Having proceeded upon that as- 
sumption, i t  will not be necessary to consider whether i t  is a correct 
one. The question is discussed, however, in R. R. v. R. R., supra, and 
R. R. Co.'s Appeal, 104 Pa. St. 399. 

The court instructed the jury as to the effect of Laws of 1913, ch. 
133, which fixes the time within which a water power company already 
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incorporated shall begin active work a t  two years after the passage 
of the  act, and requires a diligent prosecution of the same, and pro- 
vides further that  if i t  is not so begun, the Corporation Commission 
may recommend to the Attorney-General that  suit be brought for the 
State, through him, to declare a forfeiture of its charter. The court 
properly told the jury tha t  the failure to  comply with this lam7 is some- 
thing of which the State alone can take advantage, and i t  is so ex- 
pressly provided in the act. 

There are several questions of evidence, but it will not be nece-c: -arv 
to consider them in detail. The deeds offered in evidence by the de- 
fendant were executed after this suit was commenced. We do not see 
the relevancy of them to this controversy in the light of the issues. 

Ordinarily, unless properly introduced by supplemental answer 
(681) or other pleading, or by puis darrein continuance, defendant 

cannot avail himself of matters strictly of defense which have 
arisen since the action was commenced, or in an action involving the 
title property rely upon a title strictly of a defensive character which 
has been acquired since the commencement of the  action, or matter 
which goes only to the further maintenance of the action. 31 Cyc 684, 
493, and 497. He will not generallv be allowed to  bolster up hie case 

erous by such new matter as is here offered, on account of its dan; 
tendency. There are cases where things happening post litem map be 
brought before the Court, but this is not one of them. 

It was said in Hollingsworth v. Flint, 101 U.S. 591, 596: "The plain- 
tiff could not avail himself in this action of a title acquired, or which 
did not subsist in him until after he commenced the suit. The title a t  
the beginning of the action was the question to be tried." 

And in Stein v. Bowman, 1 3  Peters, a t  p. 220. "The declarations 
offered as evidence were made subsequent to the commencement of 
this controversy, and in fact after the  suit was commenced. I t  would 
be extremely dangerous to  receive hearsay declarahions in e ~ i r l e ~ c e  
respecting any matter after the controversy has commenced. This 
would enable the party by ingenious contrivances to manufacture evi- 
dence t o  sustain his cause." 

The action should be tried as of the time when i t  was commenced, 
though there are a few exceptions to  this rule which are not applicable 
here. 

The other objections to evidence are of no substantial importance, as  
we discover nothing that  shows any clear intention on the part of the 
plaintiff to  abandon its location or any right i t  acquired by what it had 
already done in the furtherance of the project, nor anything to show 
tha t  i t  was not acting in good faith with the intention of continuing in 
the prosecution of the work. Besides, the defendant had seriously ques- 
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tioned the plaintiff's motives, and i t  was competent to rebut the accusa- 
tion by evidence tending to show its falsity. 

The defendant has assigned error in the charge of the court, but we 
have carefully examined the same, and i t  appears therefrom that the 
court has committed no such errors as alleged, but has given fair and 
correct instructions throughout, and the jury seem to have decided and 
answered the several issues submitted to them in accordance with the 
clear weight of the testimony. The refusal of a nonsuit was also proper, 
whether or not the plaintiff should have an injunction, as i t  is entitled 
to  the other relief prayed for. 

Defendant contends that  an injunction cannot issue against i t  t o  stop 
interference with plaintiff's rights as determined by the jury, 
upon the ground that  there has not been, and will not probably (682) 
be, any such interference as will entitle the plaintiff to such 
equitable relief, and also that  plaintiff will have an adequate remedy a t  
law. It is a mistake to suppose that  plaintiff's only right in this case 
is that of a riparian owner acquired by purchase, as i t  has other rights 
conferred by its charter apart from its ownership of the banks of the 
stream or any part Uhereof. Bu~t defendant relies upon a case recentl~r 
decided by  the Supreme Court of the United States. Sears v. Akron, 38 
Supreme Court Reporter (1 April 1918), page 245. An examination of 
that  case will show that  i t  has no application here. The Court did not 
decide in that  case tha t  an injunction would not lie generally to pro- 
tect such rights as the plaintiff in this case possesses, but the restrain- 
ing process was denied there for special reasons, among them the fol- 
lowing: That  plaintiff' charter, under the reserved power of the State 
as contained in the Ohio Constitution, was subject to  amendment, and 
that  the special act of the Legislature of Ohio, by which the city of 
Akron was authorized to divert and use the Tuscarawas and Little 
Cuyahoga rivers and tributaries thereto for the pulvposels of a water 
supply, must be regarded as an amendment of plaintiff's charter to  that  
extent where there had been nothing done but the mere incorporation 
of the Cuyahoga Company, and no land had been acquired by i t  ex- 
cept a very small quantity, and there was no actual or probable inter- 
ference with plaintiff's right in taking water from the streams for the 
use of the city. It is apparent from the statement of the facts in that  
case and the general trend of the opinion by Justice Brandeis that the 
Court mas largely influenced in its refusal of equitable relief by in- 
junction by the fact that,  as said by the Court, "the property alleged 
to be now owned by the plaintiff was not acquired by i t  until after 
the city's development had been practically completed." The city, 
therefore, had acquired, for the present a t  least, the preferential right 
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to the appropriation of the rivers for its public supply of water by 
prior use, and this right was recognized as superior to that  claimed 
by the plaintiff, and for the further reason that  the plaintiff could 
not be harmed, so far as appeared a t  the time of the trial, by the city's 
taking water from the rivers for its uses. The Court said: "It follows 
from what has been said above, tha t  a t  least until something more 
had occurred than incorporation, the city was free as against the 
Cuyahoga Company to appropriate any of the land or any of the ~ a t e r  
rights which might otherwise have come under the development de- 
scribed in its certificate of incorporation. Plaintiff contends, hotsever, 
that  i t  became vested with an indefeasible property right to proceed 
with its development (a) when by resolution the board of directors 
adopted the plan, or (b) when condemnation proceedings were be- 

gun. Whether the adoption of a plan by the company would 
(683) under the general laws of Ohio have vested in i t  such a prefer- 

ential right as against rival power companies or other munici- 
palities, we have no occasion to consider, for i t  is clear tha t  Ohio re- 
tained the power as against one of its creatures to revoke any such 
right to appropriate property until i t  had been acted upon by ac- 
quiring the property authorized to be taken. R. R, v. New York,  176 
U.S. 335, and the act of 1911 and the ordinance (under which the city 
justified) were both passed before the company had acquired any 
property ." 

exists invthis case, while this Court has held, as shown by the cases 
above cited, that  such a right exists in favor of this plaintiff upon the 
facts which were undisputed. 

The case of Sears v. Akron originated in a Federal court, but the 
question involved is not one of Federal law, and even if there were 
any conflict between that  case and what me decide ,and there is none), 
me would be governed by our own view of the law as applicable to the 
special facts of this case. It may be further said that our case differs 
from Sears v.  Akron in the fact that  the defendant's contemplated 
acts will be most harmful to the plaintiff and will seriously impair 
its rights and utterly destroy them if defendant's proposed plan of 
development is fully carried out. Besides, we have a statute in this 
State which permits the plaintiff to establish its rights and remove any 
cloud from them by suit against a party claiming adversely thereto, 
and an injunction, under our law, is a remedy which can be resorted 
to  for the purpose of protecting the same against threatened invasion 
by the defendant, or to prevent i t  from setting up any further and 
false claim to the rights and property in controversy and thereby 
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clouding the plaintiff's title and impairing the value of its property 
rights. Revisal, see. 1589. The amended statute and annotations will 
be found in 1 PeIl's Revisal of 1908, a t  p. 1588, sec. 1589. This statute 
being of a remedial and beneficial nature should be liberally construed, 
and should be held t o  embrace all cases coming fairly and equitably 
within its scope. Wc said of this statute in Chrisman v. Hilliard, 167 
N.C. 4, a t  p. 8: 

"The statute has been said to  be an extension of the remedy in 
equity thcrctofore existing for the removal of clouds on title, and is 
intendcd t o  afford an easy and expeditious mode of dctcrlmining all con- 
flicting claims to land, whether derived from a common source or from 
different and independent sources. It is fairly remedial and bencficial 
in its nature, and should therefore be construed liberally. It is also a 
statute of repose, and also for that reason is entitled to favorable con- 
sideration. Adler v. Sullivan, 115 Ala. 582; Walton v. Perkins, 33 hlinn. 
357; Holmes v. Chester, 26 N.J. Eq. 81. It deprives the defcnd- 
an t  of no right, but affords him every opportunity of defending (684) 
the validity of his title; but in the interest of peace and the 
settlement of controversies, i t  allows his adversary to put t o  the test 
of early judicial investigation, and does not compel plaintiff to  wait 
on his pleasure as to the time when the inquiry shall be made, and t h u ~  
give defendant an unfair advantage ovcr him. Jersey City v. Lem- 
beck, 31 N.J. Eq. 255. The plaintiff is not required to  have possession 
as a condition precedent to his right of action, nor will the apparent 
invalidity of defendant's titlc deprive him of the statutory remedy. 
Daniels v. Fowler, 120 N.C. 14; Rumbo v. Mfg. Co., 129 N.C. 9 ;  Beck 
v. Meroney, 135 N.C. 532; Campbell v. Cronly, supra. The beneficial 
purpose of the statute is to  frce the land of the cloud rcsting upon i t  
and make its title clear and indisputable, so that  i t  may enter the 
channels of commerce and trade unfettered and without the handicap 
of suspicion, instead of remaining idle and unremunerative. This case 
is within its letter and spirit, and plaintiff has a right to  the relief he 
seeks if he can make good his allegations," citing Canzpbell v. Cronly, 
150 N.C. 457. 

And in a more recent case this Court gave i t  a broad interpretation 
in order to carry out the cvidcnt purpose of its enactment, and said: 
"Having reference to the broad and inclusive language of the statute, 
the mischief complained of and the purpose sought to bc accon~pliqhed, 
we are of opinion that  the law, as i t  terms clearly import, was designcd 
and intendcd t o  afford a remedy wherever one owns or has an estate 
or interest in real property, whether he is in or out of possession, and 
another wrongfully sets up a claim to an cstate or interest therein 
which purports to affect adverscly the estate or intcrcst off the true 
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owner and which is reasonably calculated t o  burden and embarrass 
such owner in the full and proper enjoyment of his proprietary rights, 
including the right to  dispose of tile sii4me a t  its fair mark& valucb. And 
i t  should and does extend to such adverse and wrongful claims, whether 
in writing or parol, whenever a claim by parol, if established, could 
create an ~ntcrest or (>state in t,he property, as in came of a narol trust 
or a lease not required to he in writing. And i t  should be allowed, too, 
when existent records or written instruments reasonably present such a 
claim, the statute preventing all hardship in such cases by its provision 
that if the holder does not insist on the same in his answer or does not 
answer a t  all, the plaintiff shall pay the costs." Satterwhite v. Cal- 
legher, 173 N.C. 525, a t  p. 528, citing Runzbo u. Mfg. Go., 129 N.C. 9. 

Referring to a similar statute of Nebraska, Justice Field said, in 
Holland v. Chellen, 110 U.S. 15 (cited in Chrisman v. Hilliard, ricpra) : 
"Any person claiming title to real estate, whether in or out of posses- 

sion, may maintain the suit against one who claims an adverse 
(685) estate in i t  for the purpose of determining such estate and quiet- 

ing his title. It is certainly for the intcrest of the State that  this 
jurisdiction of the court should bc maintamecl, and tliat causes of ap- 
prehended litigation respecting real property necessarily affecting its 
use a d  enjoyment should he removed, for so long as they remain they 
will prevent improvement and consequent bencfit to  the public. It is 
a matter of everyday observation that  many lots of land jn our cities 
remain unimproved because of conflicting claims to them. It is mani- 
festly to  the interest of the community that  conflicting claims to 
property thus situated should be settled so that  i t  may be subject to 
use and improvement. To meet cases of this character, statutes like the 
one in Nebraska have been passed by several States, and they ac- 
complish a most useful uurpose." 

A 

Referring to  the remedy of injunction as auxiliary to the principal 
relief of removing a cloud or preventing one from being thrown on the 
title. the general rule is thus stated I High on Injunctions (4 Ed.) ,  
p. 349, scc. 372: "The prevention of a cloud upon title is a salutary 
branch of the jurisdiction of equity recognized by all the authorities 
and founded upon the clearest principles of right and justice. The 
jurisdiction by injunction to prevent a cloud upon titlc is closely 
analagous to  the well-settled jurisdiction of courts of chancery for 
the removal of cloud upon title; and the reasoning which supports 
the jurisdiction in the latter case would seem to apply wit11 equal if 
not greater force in the foriner. It seems, thcrefore, to follow as a 
necessary consequence that  if the aid of equity may be invoked to 
remove a cloud upon title to realty, i t  may with equal propriety be 
exerted t o  enjoin such illegal acts as will necessarily ro~sult in n cloudcd 
title." 
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As to the jurisdiction of equity to grant a perpetual injunction for 
the purpose of quieting a title or right in property which has been 
fully established when necessary to fully protect the complainant or 
make his remedy effectual, see Wickliffe v. Owings, 17 How. 47. And 
with respect to the remedy which is given by statute in several of the 
States, including t,his one, i t  was said by the Court in Spencer c. Me?- 
win, 80 Conn. 330, a t  p. 334: 

"General Statutes, sec. 4053, authorizes this special statutory remedy 
when legal injury results t o  ithe owner in possession of land froin un- 
lawful claim of an adverse estate or interest in tha t  land; the statutory 
relief authorized is equitable, and consists in a judgment quieting and 
sett,line: the  title t40 the land in dispute, and necessarily includes si:ch 

u 

incidential relief as may be proper to make the main equitable relief 
granted full and complete." - 

It n7as held in oakley v. Williamsburg, 6 Paige 2621, and virtually 
also in Pet i t  v. Shepherd, 5 Paige 493, that  a court of equity has juris- 
diction to  enjoin a defendant from proceeding in an illegal act 
which will operate so as  to cast a cloud on the plaintiff's interest (686) 
or right in real estate, and thereby diminish i ts value. And in 
Meyer v. Phillips, 97 N.Y. 485, i t  mas decided tha t  one through whose 
lands various persons are threatening to float a large number of logs, 
using a stream thereon for the purpose, and claiming a right in the  
public to  so use the stream, may maintain an equitable action to quiet 
his title and settle his rights and prevent the threatened cloud. 

Of course, the danger to plaintiff must not be merely speculative 
or imaginary, for an equitable action will not lie to remove a cloud 
on title or to prevent one unless i t  is made to appear tha t  there is 
substantial ground of apprehension that  defendant will so act as t o  
cloud the same, and tha t  there is a detemination or purpose to  do so, 
and i t  was so held in Sanders v. Davenport, 95 N.Y. 477, affirming 
same case reported in 30 Hun. 161. 

An action will lie, not only to remove an  existing cloud on title, but 
also to prevent one from being created (Thomas v. Simmons, 103 Ind. 
538), and where the object is merely preventive an injunction is the 
proper remedy to  restrain the doing of the wrongful act. 

In our case, the title of plaintiff, whether i t  is considered as grow- 
ing out of the ownership of land or water rights, or an easement or 
incorporeal hereditament therein, has been established by a verdict 
and a judgment upon it, and, therefore, the right is clear, and the in- 
junction extends so far only as to prevent the defendant from doing 
the threatened acts which, if done, will certainly interfere with and 
obstruct plaintiff in prosecuting its plan of development, to which i t  
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has established, under law, a preferential right. If not restrained by 
the injunctive process of the court, defendant may very seriously 
harass and hamper the plaintiff, who is now engaged in a work of im- 
provement which will be of great value and usefulness to the com- 
munity where it  is situated. 

The recent amendments of our Constitution have nothing to do with 
this case, for as to it  they operate and take effect prospectively. 

We have carefully examined the case as it  appears in the rccord and 
have been unable to find any error in the proceedings or judgment. 

No error. 

Cited: Futch v .  R.R., 178 N.C. 284; Kornegay v .  Goldsboro, 180 
N.C. 4-31; Klacknall v .  Hancock, 182 N.C. 372; Relreat Association v .  
Development Co., 183 N.C. 44; Eagles v. R.R., 184 N.C. 69; S.C., 186 
N.C. 180; X.C., 188 N.C. 129, 131; Hardware Co. v. Cotton Co., 189 
N.C. 445; Gallimore v .  Thomasville, 191 N.C. 6; 8. v .  Dizon,  215 N.C. 
177; Ramsey v .  Ramsey,  224 N.C. 113; Bailey v .  Davis, 231 N.C. 89; 
S. v. Felton, 239 N.C. 585; Vandiford v .  Vandiford, 241 N.C. 45; Ftcrni- 
ture C'o. v. Baron, 243 N.C. 506. 

J. W. BAILEP r. 1%. F. LONG. 

(Filed 22 December, 1917.) 

Ncgligence - Physicians - Hospitals - Evidencc - Trials-Questions for 
July. 

I n  a n  action by the husband to recover damages for the deal11 of his 
wife alleged to have been caused by the negligence of defendant in failing 
to provide a suitable room for her while under treatment a t  his hospital, 
there was evidence tending to show that  her health was good when she 
~ r a s  taken there, except for injuries received in an automobile accident, 
nnd that  on two or more occasions durinq a severe rainstorm the rain beat 
in through an improperly constructed window so tha t  i t  stood upon llre 
floor of the room, from which i t  was soon removed, and that a cold to the 
pntient a t  once rewlted, followed by pneumonia, from which she died: 
field, nnder this and the other evidence in  the case, it was proper to snb- 
mit the issue of defendant's actionable negligence to the jury. 

ACTION, tried before Justice, J., a t  October Term 1917 of BURKE. 

Avery  cY: Avery,  R. 11. HuJrman, A. C.  Avery,  and D. L. Iiussell for 
plaintiff. 
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I W. TI. Turner, 8. J. Ervin, Z. V. T h g ,  a d  J. F. Spainhour for de- 
f endan t. 

PER CURIAM. Tliis action was brought by the plaintiff to  recover 
damages for (1) loss of the services of his wife, (2) loss of her society, 
and (3) mental anguish on account of her dcath, which is alleged to 
have been caused by tlie defendant's negligcnce. A t  the close of the 
plaintiff's evidence, the  defendant, who introduced none, moved for a 
nonsuit, whicli was granted, and plaintiff appealed. 

The only question in the case is whether there was any evidrnce of 
negligence, the weight and sufficiency of i t  bcing for the jury to con- 
sider. While the evidence may not be of a very strong or conclusive 
nature, we cannot say upon a perusal of i t  tha t  there was literally no 
evidence which should havc been submitted to the jury. The allegation 
of the  plaintiff is tha t  his wife, who was suffering with a broken hip, 
ior her better trcatment by a most competent and skillful surgeon, 
was t a k e n h y  him to  Statesville on 18 August 1913, and placed in the 
hospital of dcfendant, who contracted to1 treat her in a, careful and 
skillful manner, as a physician and surgeon, and to  furnish her with a 
suitable room during her stay therein. There is no complaint at  all of 
the surgical treatment, but plaintiff alleges tha t  when the dislocation 
of the hip had almost healed, under thc defendant's skillful treatment, 
and when she was otherwise in good health, and about t o  be di~charged 
from the hospital, his wife's rolom, by reason of a defect in the 
constnlction of trhe window sash, was covered with watcr from (688) 
a rain, and on account of her cxposure to the dampness of the 
room caused thereby, she contracted a severe cold, which increased in 
severity, until i t  developed into pneumonia, which finally caused her 
death. The evidence tended to show tha t  the deceased was a strong 
and healthy woman, and had no cough and no troubIe with her throat 
until she caught cold just after the rain. The water was an inch or an 
inch and a half deep in one corner of tlie room near her bcd, and if 
the floor had been levcl i t  would have been the same depth all over. 
It required some time t,o removc it, and the floor was damp afterwards. 
After plaintiff had bored holes in the outside sash, and let out the 
water between thc sashes, he was asked to fix tlie window in another 
room in the same condition, which he did. 

Thc plaintiff testified as to tlie condition of the window: "Riglit 
soon there came a nurse; I don't know who i t  was; I said, 'Here, stop 
liere a minute; look here a t  this water.' I suppose i t  was Dr. Long's 
nurse; she had on a cap and was dressed like all tlie rest. I wasn't very 
n ~ l l  acquainted with them. She t~lrncd right back, as quick ws she 
could, and brought Miss Davidson, the head nurse, and two huckcts 
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and two cloths or something and went to wiping up the water and 
wringing i t  out in those buckets. They kept a t  that,  just as busy as  
they could be. It was still raining. I said, 'Miss Davidson, i t  looks like 
you are not getting i t  out any faster than it's coming in.' She said, 'It 
doesn't look so. I must see a carpenter tornorrow and get tha t  fixed.' 
I said, 'I have to leave here on No. 35, and I'd like to see tha t  fixed 
before I leave.' I said, 'I'm a carpenter; how about my examining i t  
and see if I can find the trouble?' She mild, 'Go ahead.' I raised the 
window and the rain came blowing right through. I found a deep 
puddle on the window. I have a model of tha t  window (model is pro- 
duced. Witness explains model to thc jury.) It was a double window. 
The water was running over the inside of the window. The sash had 
been pieced; the front piece had been pieced; i t  seemed the sash had 
been made too short. I told Miss Davidson if they would get me some 
tools 1 thought I could fix it. Shc came with a box of tools and I looked 
for a chisel and couldn't find it, and I took a large screw-driver and 
harnmer and drove i t  up here (indicating on model) and tried to move 
it, to make a leak, and couldn't do i t ;  i t  was very tight. I picked up a 
brace and bit and bored two holes, and the water ran out. I let the 
sash down, and there wasn't any more trouble. They wiped the floor 
up until i t  was as dry as they could get i t  with a cloth. Miss Davidson 
was gone out about ten minutes and she said, 'I wish you would come 
and fix another in one of the rooms.' I took the bit and fixed the other; 
I couldn't tell you the number of tha t  room; i t  might have been the 
second room from where my wife was." H e  stated tha t  the rain oc- 

curred on 10 September, 1913. 
(689) H e  then testified: "I went back on Sunday, the 14th' and she 

had a very deep cold and cough-bad cough; I think tha t  was 
the 14th-it was Sunday. The room was dry on that  occasion; i t  was a 
nice sunshiny day. I gucss I must have went back the next Wednesday, 
far as I know. She had a very bad cold thcn. I went over and met the 
doctror near his office door and talked to him. I said, 'My wife's hip is 
doing nicely.' H e  said, 'Yes.' I said, 'She has a very deep cold and a 
mighty bad cough.' I said, 'I come over here to see if you wouldn't 
give her something for hcr cough; i t  hurts her hip so bad when she 
coughs.' She said t o  tell Dr .  Long so, and I did tell him. I didn't tell 
him anything she said about how she contracted the cold. H e  looked 
a t  me btraight a little bit and said, 'Never you mind, Mr. Bailey, we'll 
give her the attention she needs without your looking after i t  a t  all.' 
H e  opened the door arid went in the office and shut the door, and I went 
back to  her bed. H e  said, 'I don't believe in medicine anyway.' " 

This witness further stated tha t  they returned to  his home on 25 
September 1913. Tha t  her cough continued and her physical condition 
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was bad, until he called in a physician, Dr. Flowers, on Monday, 16 
November 1913, who examined his wife, and witness then further tes- 
tified: "The doctor said, 'How long have you been this way?' Answer, 
She had been that  way ever since 10 September 1913. Dr. Flowers 
treated her Monday, Wednesday, and Friday, and on Saturday she 
died, the 15th of November. The doctor went there on Monday before 
the 15th. Tho 15th was Salturdtzy ; I recollecit that part. The doctor was 
called in on Monday before Saturday, and he was there on Wednesday 
and on Friday; three trips is all he made. From the time I took my 
wife home on the 25th of September until her death on the 15th of 
November, she was coughing all the time, snuffing and working with 
her nose; spitting up phlegm; shc didn't sleep good; slept maybe an 
hour or two and would wake up coughing. I waited on her a t  night al- 
together, and she suffcred. She showed her suffering by coughing, spit- 
ting, and complaining of hcr brcast hurting her; never complained 
of her brcast until about a wcek before Dr. FIowers was there. . . . 
After my wife got home she never complained of her breast until some- 
where near a week before she died. I don't remember exactly. I didn't 
say she didn't complain of 11cr chest until about the time I sent for 
Dr.  Flowers; she had it  before that,  something in the neighborhood of 
a week; might have been five or six days, before the doctor came; up 
to  tha t  time she had a cough, but had no pain in her chest. She hadn't 
always had that  cough. She didn't have trouble with her throat; she 
was never sick a day in the whole four years we lived together; she 
never had a catarrh of the throat; stood a good cxamination for in- 
surance. . . . I did everything for my wife's cold after she came 
back that  I knew to do; gave her teas and other things; she (690) 
would cough and snuffle and sometimes take hcr finger and pull 
phlegm out of hcr throat ; get i t  out wibh her 'ciandkcrchief ; i ; h ~  did 
tha t  from the time she came hack from the hospital until she died; she 
was that  way when I went after her. When she got so much weaker I 
went after Dr. Flowcrs; I saw that she was staying one way all the 
time; she told me she was worse in the morning; Dr. Flowers was from 
Granite Falls; the nearest doctor I could ge t"  

Susie Parker, one of the nurses, testified: "I live in Statesville, and 
I worked in Dr. Long's hospital during the time Mr. J. W. Bailey's 
wife was there; all the timc she was there; she was in room No. 14; I 
don't know how many occasions I have seen water in there, but one 
time an awful hard rain camc and blew in pretty heavy; I don't know 
what date that  was; Mrs. Bailey was there then; nobody else was in 
tha t  room; I took the water off of the floor; think I took about a slop 
bucket and a half of water out of that  room; the water kind of run to  
the side of Mrs. Bailey's bed; don't think i t  was under the bed; the 
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water came from the window; i t  was raining when I was in there; that 
was Saturday evening late; I went in there again when there was water 
in the room, about the same place, kind of a swag in the floor; I didn't 
take up but about a half bucketful then; i t  was kind of under the bed, 
standing under the bed; i t  had come from the window; I was there 
again when there came a hard rain from the north, and it came in; 
none of the nurses were in there when I was in there, but Miss Davicl- 
son saw i t ;  had a hard storm; that wasn't the evening Mr. Bailey was 
there; Miss Davidson saw it the first evening; I didn't say anything to 
her about it. She saw it. I saw Mr. Bailcy a t  the time he was there. I 
noticed what kind of sash that was; it was like that model; a screen 
on the back. I saw holes bored in the screen; two holes. I saw something 
like that in No. 11. . . . I left Dr. Long's hospital on the 15th of Sep- 
tember 1913, 1 reckon. This is 1916. I saw water on that  floor while 
Mrs. Bailey was there; I don't know how many times; I think about 
twice; that was along about the first of the month, I think; the first 
of September; that was during a heavy rainstorm; the wind was blow- 
ing; while the rain was still falling and the wind still blowing, they 
wiped it up; it stayed on the floor until we could get it up; don't know 
how many minutes; that happened twice; that was all while Mrs. 
Bailey was there." The witness further testified: 

"Mr. Bailey said he wanted to know what I knew about the water 
being on t,he floor; hc said Mrs. Bailey contracted a cold, he thought, 
from the water being on the floor." 

being on the floor? 
Defendant objects. 

(691) Q. Tell exactly what he said. A. "I don't know exactly. He 
said he wanted to know when I had seen water on the floor; 

he told me how he happened to ask me about it. She had told him. . . . 
"I went up to Mr. Bailey's house; he asked me to conic up there. 

When I gott t,hcr.cI found he wnnted to  know soinething roncel-ning 
the water; wanted to see what I would testify; he had a lawyer there, 
Mr. Russell was there; took down my testimony. I saw water in that 
room several times before Mrs. Bailey was there, but not so much; I 
just took i t  up a t  those times; I would just go and take i t  up; nobody 
would tell me to do it;  I would just be cleaning up the room; I cleaned 
up the rooms there and carried trays." 

Annie Kistler testified: "I live a t  Hildebrand. I knew Mrs. Bailey; 
I knew she was the wife of Mr. J. W. Bailey; I was called in to wait 
on her after she came from Dr. Long's hospital; I remember the time 
she came back; they came on the train and I went to see her that eve- 
ning; she was coughing and had a very bad cold, and the next morning 
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I went back, and then I never went back until the next day or two, 
and I went back to scxe her and asked her how she mas getting on, a r d  
she :aid she wasn't feeling any betker; ishc said she had a cough arid 
said 'It hurts me to cough.' I didn't stay with her then; I went home 
and in a few days or a week, I don't remember which, he sent for me 
to come; said his wife was no better and he wanted me to cook, and 
I went and stayed two weeks, and I saw every day his wife was sinking 
and I went home. She had a cough and bad cold and cried and hollered, 
and her nose was running all the time, and she was throwing phlegm 
out of her mouth. I don't know when Dr. Flowers was called; I went 
home; I didn't go back; I can't tell you how long i t  was after I left 
until she died; I ncver paid any attention after that; I know i t  wasn't 
v e -  long after I left until she died. I sat up with her someitirnes until 
11 o'clock; after I would get through my work I did so. Her husband 
took care of her." 

There was evidence which tended to disparage some of the plain- 
tiff's witnesses and to attack their testimony, but i t  is not necessary to 
state i t  as  the plaintiff is entitled to the most favorable construction of 
the evidence and, upon a motion to nonsuit, we need only consider that 
part of the evidence which tends to sustain his cause of action, and 
not that which tends to disprove it. There was no expert medical testi- 
mony. 

It would not be proper to comment on the evidence, or to say more 
than is necessary to decide the question whether there is any evi- 
dence which is relevant and tends to support the allegations in the 
complaint, as there is no contention as t o  their sufficiency to constitute 
a cause of action, if they are true. It was necessarily decided in the 
former appeal that  plaintiff could recover if he established his 
case by oompetent tcstirnony, as the defendant demurred to the (692) 
complaint and his doinurrer was overruled. 

It is said in 13 Cyc. 216: "Evidence of good health prior to the in- 
jury, and of suffering or ailments immediately or shortly thereafter, 
which are shown by competent testimony to be reasonably imputed to 
it and are not shown by expert testimony to be an impossible effect 
of the injury is sufficient to carry the question to the jury." 

And in Stephenson v. Flagg, 41 Neb., a t  p. 373, the Court said: 
"There was abundant evidencc to sustain the verdict of the jury, first, 
as to the health of Mrs. Flagg before 7 April 1887, and, second, as 
to t*he change in her health following upontihe injury, and that it was 
of such nature as [to bc reasonably imputed to it. Therc was det,ailed 
in evidence the history of her case, showing the gradual development 
of new and unfavorable symptoms until we reached the results de- 
scribed on the trial." See, also, Quackenbush V. R. R., 73 Iowa 458; 
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Berard v. R. R., 177 Mass. 179; Stein v. Kosler, 67 N.J.L. 481; Denver 
v. Hyatt ,  28 Col. 129. 

The question as to whether the injuries to plaintiff's wife, and her 
death, were caused by the water which entered her room during the 
storm should have been submitted to the jury under proper instructions 
from the court, and i t  was error to dismiss the action for a failure of 
evidence. 

New trial. 

ALLEN, J., dissenting: I do not think there is any evidence of negli- 
gence, or tha t  the conduct of the defendant caused the death of the 
plaintiff's wife, and the evidence of damage is slight. 

The  wife of the plaintiff was injured in an automobile accident, and 
was carried to the hospital of the defendant for treatment on 18 Au- 
gust 1913; she remained in the hospital until 25th September, vhen  
she returned to her husband's home, where she remained until her 
death on 15th November. 

It is admitted that  she was skillfully treated while in the hospital of 
the defendant, and the only evidence of negligence is that  on two occa- 
sions during a heavy rain water beat through the window onto the 
floor of the room where she was. The first of these occasions was about 
the 1st of September, and the  plaintiff's witness describes this as fol- 
lows: "It was during a heavy rainstorm; the wind was blowing: while 
the rain was still falling and the wind still blowing they wiped i t  up;  
i t  stayed on the floor until we could get it up ;  don't know how many 
minutes"; and the second by the plaintiff, who says: "That was a 
heavy rain tha t  day;  blew in the window; it wasn:t no hard s t o m  : the 
wind was coming from the northeast; came right against that  win- 

dow." 
(693) This is an experience common to all householders, and which 

cannot be averted by the exercise of the greatest care. If. how- 
ever, there is evidence of negligence, i t  is purely conjectural tha t  this 
negligence had anything to do with the death of the plaintiff's wife. 

The first rain, occurring about the 1st of September, did not injure 
her because the plaintiff testifies tha t  the second rain occurred on the 
10th of September, and that  he went back to see his wife on the 14th of 
September, and he says '(she was looking all right up until that time 
tha t  I went there; she wasn't doing so well that  day." 

According to  the evidence of both witnesses who testified as to  the 
water on the floor, the water did not reach the bed on which his wife 
was and i t  only remained upon the floor a few minutes. 

The plaintiff testifies tha t  after she went back home she was some- 
times better and sometimes worse; tha t  she did not complain of any 
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pain in her chest until about a week before she died, and that he did 
not call a physician to her until Monday before her death, and this 
physician was not introduced as a witness. 

Under these circumstances a jury could do no more than guess as to 
what caused the death of the plaintiff's wife. I cannot say that there 
is no evidence of damage, but i t  is slight. 

The plaintiff testifies: "She was a stout, handy woman; did her wash- 
ing, her own ironing, kept up all her place, worked her garden, tendcd 
to the office some, sold the machines when I'd be away; she did the 
cooking and housekeeping." This furnishes evidence that the wifc was 
an industrious woman, who did much to maintain the plaintiff, but 
he is not suing to recover damages for the wrongful death for the reason 
that  he waited more than a year before the commencement of this 
action, and he seeks to recover only for the loss of the services and the 
society of his wife. 

It appears, howevcr, that the wife who died was his second wife, and 
that he married her two months after his first wife died. It also ap- 
pears that he married a third wife four and one-half months after the 
death of his second wife, and surely her society and services are a full 
compensation for the loss of the services and society of his second wife. 

Cited: Fields v. Ogburn, 178 N.C. 409; Croom V. Murphy, 179 N.C. 
395; Hinnant u. Power Company, 189 N.C. 125. 

(Filed 22 December, 1918. ) 

1. Deeds and Conveyances - Interpretation - Intent - Reference for De- 
scription. 

As to the construction of a deed referring to a former deed for descrip- 
tion, giving effect to its intent, transposing its parts if necessary, etc., see 
S. c. ,  172 N.C. 316. 

2. Appeal and Error-Objections and Exceptions-1nsti.uctions. 
Exception taken to a part of the charge to the jury which contains both 

correct and incorrect instructions will not he considered on alq~eal. 

3. Appeal and Error-Evidence-Harmless Error. 
The admission of ~viclence which is harmless will not be lwld for rever- 

sible error. 

4. Evidence-Deceased Persons-Interest. 
Testimons of a party interested of transactions or communications with 

rt deceased person is properly excluded under Revisal, sec. 1631. 
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(695) be regarded as inserted for a purpose, and should be gisen a 
meaning that woulld aid the description. Every p a r t o f  3 dced 

ought, if possible, to take effect, and every word to operate. A reference 
to another deed may control a particular description, for the deed re- 
ferred to  for purposes of description becomes a part of the deed that 
calls for it. 13 Cyc. 632; Brown v. Ricaud, 107 N.C. 639; Everett V .  

Thomas, 23 N.C. 252." 
That must stand as the law of this case, and i t  is the correct principle 

applicable to the deed which was then construed. 
This action was brought to  recover two tracts of land. Plaintiff 

recovered judgment for the tract now in question, and defendant ap- 
pealed. The defendant recovered the other tract, and plaintiff appealed. 
We affirmed the judgment. Quelch v. Futch, 174 N.C. 395. 

There are numerous exceptions in this appeal, but we do not think 
any of them requires a reversal of the judgment. In a t  least or,e in- 
stance an exception is taken to a part of the charge embracing several 

6. Appeal and Error-Substantial Error--Burden of Proof. 
The burden is upon appellant to show substantial error on appeal, 

APPEAL by defendant from Bond, J., a t  the February Term 1917 of 
NEW HANOVER. 

Kenan & Wright and McClammy & Burgwin for plaintiff. 
John D. Bellamy & Son, W. P. Gafford, and E. K. Bryan for defend- 

ant. 

PER CURIAM. We have carefully examined this case and find that  
there is no reversible error. 

This case was before the Court a t  Fall Term, 1916, 172 N.C. 316. 
We held a t  that  time as follows: 

"We have in the deed in question a description by metes and bounds, 
in which the land in controversy is not conveyed, and also a description 
which refers to another deed duly recorded by book and page which 
gives a definite description covering the land in controversy. 

"It must be admitted that if the first or specific description entirely 
is eliminated from the deed, according to the evidence, the second or 
general description is sufficient and covers the land described in the 
complaint. It matters not that the last description follows the mar- 
ranty. The whole deed must be so construeid as to give effecr, to the 
plain intent of the grantor, and the parts of the deed will be transposed 
if necessary. Triplett v. Williams, 149 N.C. 394; 13 Cyc 627. The en- 
tire description in a. deed should be considered in determining the 

identity of the land conveyed. Clauses inserted in a deed should 
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propositions, one of which is correct in law, and we have held that 
when this occurs the exception fails. Savings Bank v. Chase, 151 N.C. 
108; Bost v. Bost, 87 N.C. 477; Ins. Co. v. Sea, 21 Wallace (U.S.), 
158; S. v. Ledford, 133 N.C. 714; R. R. v. Mfg. Co., 169 N.C. 156, 169. 

The other exceptions to the charge are without merit. 
The requests for instructions, which were not granted by the court 

and made a part of its charge to the jury, were properly refused. 
As to the questions of evidence, if the answers of the witness J. T. 

Kerr were incompetent, which is not admitted, we cannot see that they 
were more than harmless; and it appears that the witness W. E. Worth 
was interested in the result of the action, and was, therefore, disquali- 
fied as a witness under Revisal, sec. 1631. The other exceptions are 
without any merit. 

It appears that the real question in the case was one of fact, and the 
jury, under the evidence and instructions of the court, decided the fact 
in issue against the defendant as to the tract now being considered, 
and with him as to the other tract. The burden is upon the appellant 
to show clearly that there is substantial error, and he must have been 
prejudiced by it. This does not appear. 

No error. 

Cited: Pope v. Pope, 176 N.C. 286; Bradley v. Manufacturing Co., 
177 N.C. 156; 8. v. Evans, 177 N.C. 570; Williams v. Bailey, 178 N.C. 
633; Ferguson v. Fibre Co., 182 N.C. 736; Perry v. Surety Co., 190 
N.C. 292; Michaux v. Rubber Co., 190 N.C. 619; Rudd v. Casualty 
Co., 202 N.C. 782; S. v. Harris, 204 N.C. 423; Call v. Stroud, 232 N.C. 
480; Beaman v. R.R., 238 N.C. 420. 

NARY 0. THOSIPSON A S D  HKSBASD V. D. E. WILLIAMS. 

(Filed 27 February, 1918.) 

1. Appeal and Error-Case-Requisites. 
The appellant is required, in stating his case on appeal, to make a con- 

cise statement of the entire case necessary to present the assignments of 
error relied upon, and set out the necessary and pertinent evidence in  
narrative form, together with the charge of the court necessary to be con- 
sidered; and when this is not done the appellee may move before the trial 
judge to dismiss the appeal. 

2. Appeal and  Error-Case-Evidence-Narrative Form-Exceptions. 
Upon exception, when the appellant has set out the evidence in  narra- 

tive form, i t  is the duty of the trial judge to supervise and correct it, 
where correction is required. 
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3. Appeal and Error-Case-Certificate of Judge-Motion to Dismiss. 
Where the trial judge has certified that the parties have been unable to 

agree upon the case on appeal, and that the foregoing is the case, it is 
binding upon the Supreme Court and it  will not be dismissed (Rules 17-21) 
on the ground that no case on appeal had been stated and settled. Re- 
visal, see. 591. 

ACTION, tried before Justice, J., a t  June Term 1917 of PASQUOTANK, 
upon these issues: 

1. Did the plaintiff and defendant enter into contract, as alleged in 
the complaint? Answer : "Yes." 

2. Did the defendant wrongfully refuse to comply with his part of 
the contract? Answer: "No." 

3. Was the plaintiff ready, able and willing to comply with his part 
of the contract? Answer: "No." 

4. Did plaintiff abandon his contract? Answer: "Yes." 
5. What damages, if any, is the plaintiff entitled to recover? An- 

swer: "None." 
6 .  What damages, if any, is the defendant entitled to recover upon 

kis counterclaim? Answer: "None." 
The court rendered judgment dismissing the action, and plaintiffs 

appealed. 

Aydlett & Simpson for plaintiffs. 
Ehringhaus & Small for defendant. 

PER CURIAM. The defendant, appellee, moved to dismiss the appeal 
under Rules 17 and 21, for that there has been no case on appeal stated 
and settled by the judge, as required by the statute, Revisal, sec. 591. 

I t  is contended, and so appears in the record, that there was a 
(697) case on appeal and counter-case served, and the judge under- 

took, upon request, to settle the case on appeal. The appellee 
contends that  the clerk received from the judge the paper marked 
"Case on Appeal" attached to his affidavit. It appears therein that 
instead of settling the case on appeal the judge simply made a few 
small pen corrections in the notes of charge and referred the balance 
of case t o  the clerk, arbitrarily ordering him to "copy all the testimony 
in case as offered by the parties, putting the testimony of the witnesses 
in narrative form." 

The defendant further contends that '(the plaintiff's attorneys, a t  the 
request of the clerk, took the stenographer's typewritten notes of the 
evidence and reduced the same to narrative form under the supervision 
of the clerk." 
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I It was the duty of plaintiff, appellant, in stating the case on appeal 
to  make a concise statemcnt of the entire case necessary to present the 
assignments of error relied upon. I n  doing so, the appellant should set 
out all necessary and pcrtincnt evidence in narrative form, togctlwr 
with the charge of the court. This is necessary in order to  constitute 
a concise and proper statement of a case on appeal. For failure t o  do 
so the appellee may except and move before the judge, when settling 
the case, to  dismiss the appeal for failure to  servc a proper statement,. 
When the evidcnce is stated in narrative form by thc counscl for ap- 
pellant, i t  is the duty of the hrial judge, if elxceptioa iw taken t o  the 
statement, t o  supervise and correct it. 

I n  the record in this case, the judge of the Superior Court certifies 
over his own signature as follows: "Parties being unable to agree 
on case on appcal, t~he court settlcs the foregoing as case on appeal. 
Attorneys waivcd notice of time and place." This certificate is binding 
upon us and we cannot go behind it. From it  we must conclude that the 
judge supervised the settlement of the case on appeal and that i t  has 
received his approval. 

The motion t o  dismiss must be denied. 
Considering the appeal upon the assignments of error, we find no 

substantial error committed which necessitates another trial. 
There are no exceptions to the evidencc. Thc sixteen exceptions to  

the charge are principally directed to a construction of his Honor's 
charge and no serious question of law is presented. The charge is set 
out in full and appears to be a clear, fair and full presentation of the 
issues to  the jury. 

No error. 

Cited: Holce v. Greyhound Corporation, 227 N.C. 376. 

V. M. TOWNSEND v. E. B. McCULLUM. 

(Filed 20 March, 1918.) 

Segligence-Reckless Shooting-Towns-Ordinances. 
A person, whilc shooting sparrows with a 27 Winchester rifle in a 

town, who inadvertently shoots through a window in the toilet of a hotel 
60 yards distant is guilty of such conduct as  makes it  proper to submit 
to a jury the question of his liability in damages to a. person he has thus 
injured, without the necessity of an ordinance prohibiting shooting with- 
in the town. 
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ACTION, tried before Lyon, J., a t  October Term 1917 of WAKE, upon 
the following issues: 

1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint? Answer: "Yes." 

2. What damages, if any, did plaintiff suffer in consequence of said 
alleged injuries? Answer: "$1,254." 

From the judgment rendered, defendant appealed. 

Jones & Bailey an'd W. L. Cu~r ie  for plaintiff. 
Douglass & Douglass for defendant. 

PER CURIAM. The great weight of evidence in this case tends to 
prove that defendant is a merchant in the town of Star, N. C.; that  on 
31 March 1916, he was engaged in shooting sparrows in the town and 
very near the Leach Hotel with a 27 Winchester rifle. I n  firing the 
rifle he sent a ball into the toilet of the hotel, which was sixty yards 
distant from where defendant was shooting and shot plaintiff in the 
head, inflicting a painful and severe wound. 

We have examined the entire evidence and record and find no error. 
In  the absence of prohibitive ordinance the defendant was guilty of 
such reckless conduct, if the evidence is to be believed, as must render 
him liable to plaintiff for the injury inflicted. 

If defendant had killed plaintiff he would probably have to answer 
a charge of manslaughter as well as this demand for damages. 

No error. 

L. A. BAILEY A K D  WIFE V. ATLANTIC COAST LINE RAILROAD CO. 

(Filed 27 March, 1918.) 

Railroads-Fires-R;egligence-Trials-Evidence-Quetions for July. 
In a n  action to recover damages against a railroad company for nrgli- 

gently setting out fire to the injury of plaintiff's lands, evidence is suffi- 
cient which tends to show that broomsedge and old crossties had been 
left upon the right of way from which the fire started, which was seen 
there about 25 or 30 minutes after the train passed or after the witness 
had gone about half a mile from the place, etc., and that  no other fires 
were seen there. 

ACTION tried before Devin, J., and a jury a t  November Term 1917 
of COLUMBUS. Defendant appealed. 
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McRackan & Greer, E. G. Brown, and S. Brown Shepherd for plain- 
tiffs. 

Rountree & Davis and Schulken, Toon & Xchulken for defendant. 

PER CURIAM. The action was brought to recover damages for the 
destruction by fire of the timber and other property of the plaintiffs. 
The only question raised was by the motion to  nonsuit upon the evi- 
dence, defendant contending that there is no evidence that its engine 
set out the fire, or that ILS right of way was foul, or that any other act 
of negligence which caused the fire was imputable to it. It will be neces- 
sary to state so much of the evidence which is favorable to the plain- 
tiff in rcgard to the origin of the fire. 

C. P. Brown testified: "On 14 April 1916, I was a t  Ward's Station 
in the morning, and I rode from Ward's Station back home. I left 
Ward's Station near 12 o'clock, I don't know exactly what time; I was 
riding a bicycle; Ransom Blackwell was with me. I rode from Ward's 
Station along the side of the railroad track to Chadbourn. We met the 
noon train going towards Conway a t  the second curve, about a quarter 
of a mile below the second curve from the depot a t  Chadbourn. The 
second curve is about two miles or a little over from the depot. As I 
rode up about fifty yards on the east side of the track fire started up 
in the broomsedge, about fifty yards north of the yard limits and was 
sweeping over. On the east side i t  was burning up to the track to the 
end of the cross-ties. The wind was blowing southeast. The wind was 
blowing southeast, northeast to southeast. I did not observe any fire 
burning on the opposite side, west side. I do not know where Mr. 
Bailey's or Mr. Jolly's land is. I just saw the fire. That was the riding 
path on the west side of the track, couldn't ride on the other because of 
old cross-ties piled up there and b ~ u s h ;  you couldn't ride on 
the cast side a t  all; the cross-ties were rotten, and shattered (700) 
off pieces of rotten cross-ties. The fire was burning on gra~ss 
and all kinds of trash by the side of the track; right on the bank, i t  
started out through the sedge. I was down there hunting some hogs. 
After I met the train, I did not stop anywhere; I kept coming, not 
riding very fast. I don't know exactly how long the train had passed 
the place where I saw the fire-I suppose between 25 and 30 minutes." 

Ransom Blackwell testified: "I was with Pope Brown on 14 April, 
1916. We went to Ward's Station to see about some hogs and came 
back about 12 o'clock and saw firc burning there on the east side of 
the railroad track, two pieces of old rotton cross-ties pulled out there 
and burning in the hedge on the east side. We were riding on the 
west side. The fire was not burning very big, i t  was burning off from 
the right of way; i t  was about four steps from the track. We met 
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the train below the second curve, about half a mile, about two miles 
and a half from Chadbourn. We had come about a mile before we saw 
the fire. We passed the train before we saw the fire; i t  was intended 
for the 10:45 train, but i t  was behind time that  day. We came right 
on from where we met the train until we saw the fire; the train was 
going to Conway from Chadbourn." 

B. 0. Edwards testified: "I saw fire that day about 12 o'clock, on 
the 14th; i t  was up in the direction of the railroad, on the east side; 
I saw i t  right about the time the train went down, right after." The 
court asked: "Whcrc did you say you saw that fire?" Answcr: "Right 
up the railroad, a t  least down the railroad, from where I was at  work 
is where the fire caught. I did not see any fire about that railroad 
before that ;  I was plowing. After I saw it, i t  came right on down pretty 
much in the direction where I was working." 

It would appear that  the foregoing evidence is equally as strong, if 
not stronger, than that which we have held to be sufficient in recent 
fire burning cases. Williams v. R. R., 140 N.C. 624; McRainey v. 
R. R., 168 N.C. 570; Moore v. R. R., 173 N.C. 311; Simmons v. Lum- 
ber Co., 174 N.C. 220, and the very recent case (decided a t  this term) 
of Moore v. Lumber Co. If reference is made to those cases, especially 
to Simmons v. Lumber Co., supra, and Moore v. Lumber Co., supra, 
the reason for holding that such evidence is sufficient to support the 
verdict will be found to be stated very fully, and i t  is not necessary 
to reiterate them. The jury in this case might have fairly and reason- 
ably inferred, and concluded, that the engine emitted the sparks or 
live coals which fcll upon defendant's right of way, which was in  a 
foul and inflammable condition, and started tihe firc which burned 
the plaintiff's property. 

No error. 

Cited: Dickerson v. R.R., 190 N.C. 299; Manufacturing Compawy 
v. R.R., 191 N.C. 111. 

1;. W. REICNER \. GRAHAM COTJK'I'Y LTJMBER COJIPANI-. 

(Filed 28 Nay ,  1918 ) 

APPEAL hy defendant from judgment rendered a t  March Term 1918 
of SWAIN, Lane, J., presiding. 
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Alley & Leatherwood for plaintiff. 
M .  W .  Bell for defendant. 

PER CURIAM. Action for damagc by loss of logs. The case is exactly 
like Bumner v. same defendant, decided a t  this term. The plaintiff did 
not prolposc to contradiot, add to or vary the written contract. but to 
show a later and fresh agreement as to  how the logs should be de- 
livered. The two cases are not distinguishable, and the controlling 
principles are stated in the Xumner case, with the authorities sustain- 
ing them, and there was no error upon the issue as t o  the damages. 

No error. 

BOARI) OF C03IMlSSiOSERS OF MITCilELL ('OUNTY v .  hI%EE BROTH- 
ERS AND HART AND THE FIDET,ITY AND DEPOSIT COMPANY 

O F  MAEtYTAND. ~ (Filed 22 May, 1915.) 

1. Appeal and Error-Reference-Findings-Evidence. 
The findings of fact by a referee, upon competent evidence, and con- 

curred in by the judge, a re  coi~clusive on allpeal. 

I 2. Contracts - Abandonment-Damages-Roads and  Highways--4oun- 
ties. 

Whcre a contract for the building of a county highway within n ccr- 
tain time has beell abandoned by thr  contractor, and he thereafter ob- 
tains an extension of time for its completion with the consent of the 
surety for performance on his bond, without waiver by thc county of 
any of its rights for the breach of the contract; and the contractor again 
abandons his contract, both he and his bondsman a re  liable to the county 
for the amount required to make good the pecuniary value of the con- 
tract to the county. 

3. Contracts--Monthly Payments-Estimate-Contract Price-Charges- 
Damages. 

Where a contract has been entered into with a county to construct a 
certain length of its highway within a given time nt a fixed sum, after 
the contractor had carefully gone over the line and had made his bid, 
and monthly payments are  provided for a s  the work progressed of 90 
per cent of the work performed upon the basis of 23 cents per cubic 
yard for each excaration, 45 cents per cubic yard for loose rock excava- 
tions, and 70 cents per cubic yard for solid rock excavations; Held, sufi- 
cient to sustain findings of a referee that the clause a s  to monthly pay- 
ments nrould not have the effect of enlarging the contract price for  the 
whole or allow the contractor any additional sum for any change in the 
proportion of earth and loose and solid ~ ~ w l r  euczarationb. 
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4. Contiwcts-Breach-Extension of Time-Resumption of Work-Waiver 
-Damages. 

Where a contractor has abandoned his contract for the building of a 
county road a t  a fixcd sum within a certain time, with provision for 
monthly payiuents oC a certain per cent of the value of the work as  it  
yrogress~tl, npon estimates to be made by the county, and upon abanclon- 
ment of the contract, the contractor is given an erwtensior~ of time a t  his 
request, without releasing hiin from liability; EIeld, the contractor, by 
obtaii~inr: the privilege and resuming work under the contract, waived 
any right he may h a l e  had to abandon it  and to any damages for minor 
departures tlierefroni as  to the time and amount of moi~thly payments, 
etc. 

(702) APPEAL from judgment on exceptions to  report of referee by 
Lane, J. ,  a t  Fall Tcrrn 1917 of MCDOWELL. 

The action was to  recover damages for alleged breach of contract 
by which the principal defendants undertook to build a two-mile sec- 
tion of the public road of plaintiff county leading from Bakersville, 
N. C., to a point near the C. C. & 0. Railroad, for the contract price 
of $8,800. The referee, in his report, awarded recovery for plaintiff 
of $1,925 damages, with interest. On the hearing before the Superior 
Court, the exceptions of defendant were overruled and the findings of 
fact and conclusions of law set forth in the report were in all things 
confirmed. Judgment for plaintiff accordingly, and defendant excepted 
and appealed. 

Pless & Winborne and Charles E. Green for plaintiff. 
A. A. Whitener and B. A. Stansbury for Fidelity Company. 
Squires & Whisnant for Abee Bros. & Hart. 

PER CURIAM. It is the accepted position with us that thc findings 
of fact by a referee, concurred in by the judge, are conclusive when 
there is competent evidence to  sustain them. Thornton v. McNeely, 
144 N.C. 622. 

I n  the present case thc referee in his elaborate and careful report 
finds, in effect, that  on 8 October 1912, the principal defendant entered 
into a written contract with Board of Commissioners of plaintiff coun- 
t y  to  construct two miles of the road from Bakersville, N. C., a t  the 

price of $8,800, to commence on 21 October 1912, the work to  
(703) be completed within five months from the commencement of 

same, and give a bmd  in the sum of $5,000, executed by the co- 
defendant, to secure faithful performance of the stipulations of the 
contract; tha t  the said contractors having done a considerable portion 
of the work, for which they received the sum of $6,225, paid as the 
work progressed, abandoned the contract; that  later, in April 1913, 
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on written request of the contractors, sanctioned and concurred in by 
the surety, plaintiffs granted to the applicants sixty additional days 
witl~in which to  complete the contract, thesaid order being in terms 
as follows: 

"In re Toecane Road: 
"It is ordered by thc Board of County Commissioners of Mitchell 

that  Abee Bros. & Har t  be allowed an extension of time of sixty work- 
ing days from date hereof to complete the road under a certain con- 
tract which the said Abee Bros. & Hart  executed with Mitchell Coun- 
ty, an(] the fait,hful performance of said contract being guarantlced by 
the Fidelity and Deposit Company of Baltimore, Maryland. 

"It is understood and agreed that  said road be completed according 
to said contract. This order is made with the understanding and agree- 
ment that  the County Commissioners of Mitchell County do not waive 
any of the county's rights or rights of action which i t  may have ac- 
quired by reason of the said Abee Bros. 6s. Har t  failing to  coniplete 
said road according to the tcrms of said contract. Said order is made 
a t  the request of the said Abee Bros. k Har t  and by the consent of 
Fidelity and Deposit Company." 

Tliat the contractors having again abandoned the work before com- 
pleting the same, the commissioners took charge and built thc road so 
as to  be usable by thc county, a t  the price of $3,602.34; that  the reason- 
able cost of completing the road according to thc contract specifications 
would amount t o  $4,500, being $1,925 more than the amount that the 
commissioners had agreed to pay for a road completed as the contract 
required. 

Therc were facts in evidence to support these findings by thc referee, 
and me concur in the conclusion of law that  plaintiff should recover 
the sum of $1,925, this being the amount required t o  make good to 
plaintiff the pecuniary value of its contract. 

It is argucd for the defendant that  there should be some reduction 
from this recovery by reason of a subsequent clause of the contract, 
that  a t  the end of each calendar month an estimate of the work done 
on the piers of bridges, culverts, grading and excavations should be 
made and plaintiff should pay 90 per ccnt of the work performed, and 
as n basis for such payments the following prices should govern; 23 
cents per cubic yard for cach excavation, 45 cents per cubic yard for 
loose-rock excavations, and 70 cents per cubic yard for solid- 
rock excavations, with facts in evidence tending to show that  (704) 
this estimate 11-as not made as thc contract requires, and that  
there was a larger percentage of solid rock than the preliminary esti- 
mate of the engineer had indicated. But we must again approve the 
ruling nf the judge and rcferce to thc effcct that the subsequent clause 
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was not intended to modify or permit an  enlargement of the contract 
price for the whole, but was only designed t o  fix the rule of monthly 
payments. 

A perusal of the entire contract and the facts in evidence relevant 
to  its correct interpretation gives clear indication tha t  the contractor, 
himself an engineer, had gone over the line before making his bid, in- 
tended such bid to cover the entire price of the work, and that  he took 
the risk of any change in the proportion of earth and loose and solid 
rock excavations. 

Again, ilt is contenlded as the coinmissioners had not made the month- 
Iv estimates as the contrach require~s, a recovery could not be sustained. 
Under the construction we have given the contract there is no evidence 
tending to show substantial damages to defendant by reason of this 
alleged breach, but if there was real harassment to defendant on tha t  
account, even if i t  might have justified them in quitting the contract, 
any such right or claim for damages must be considered waived, we 
think, when the contractors with the assent of the surety sought and 
obtained the privilege of an  additional sixty days time in which to 
complete the work. 

At  tha t  time the entire facts relevant to  the performance of the con- 
tract were fully known, and defendants in obtaining this privilege and 
resuming work under the terms of the contract are properly held to 
have waived any rights they may have had to abandon the contract 
and any damages for this or other minor departures from its terms as 
to  time and amount of monthly payments, etc. 

On very careful examination of the record we find no error to de- 
fendant's prejudice, and the judgment of the Superior Court must be 

Affirmed. 

Cited: Manufacturing Co. v. Lumber Co., 177 N.C. 407; Cotton 
J4ills v. Cotton Yarn Co., 192 K.C. 713; Story v. Truitt, 193 N.C. 852; 
Dent v. Mica Company, 212 N.C. 242. 

J. W. BRADT v. W.%CCAJlAW LUMBER COJIPANT. 

(Filed 27 March, 1918.) 

Railroads-Fires-Sepligence-Act of God-Proximate Cause-Trials- 
Evideace-Konsuit. 

Where there is evidence that a fire mas set out and damaged plaintiff's 
land from a defective locomotive of defendant railroad company on its 
foul right of way, and also, in defendant's behalf, that the damages 
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n-ould not have resulted except for an unusaally high wind, a judgsment 
of i~onsuir is properly refused, the defendant's initial negligence running 
tl~ronqh and being thc prosirnntr cause of the concurring ar ts  which re- 
sulted in the injury complained of. li'crebr,e v. E. R., 163 N.C. 331, and 
oilier like cases, citrd and applied. 

ACTION, tried before Devin, J., and a jury, a t  August Term (703) 
1917 of B ~ u ~ s w r c ~ .  

Plaintiff sued for damages from burning timber on his land, which 
he alleged was caused by defendant's negligence. The fire was set out 
from one of the defendant's engines, which it  is alleged, was defective- 
ly constructed, so that  i t  emitted sparks from its smoke-stack, i t  not 
having a proper spark-arrester. The jury returned the following ver- 
dict : 

1. I s  tlie plaintiff the owner of the lands described in the complaint 
as the home tract, and of that  portion of the Gum Branch tract alleged 
to have been burned over? Answer: "Yes." 

2. Did the defendant negligently and carclessly cause the fire, as 
alleged in the complaint, to  burn over lands owned by the plaintiff 
and cause damage as alleged? Answer: "Yes." 

3. What damage, if any, is plaintiff entitled to recover from the de- 
fendant? Answer : LL$500." 

The defendant a t  the close of the evidence moved to nonsuit the 
plaintiff. Motion refused. Judgment on the verdict, and appeal by de- 
fcndant. 

@. Ed Taylor for plaintiff. 
Robert  Ruark for defendant. 

PER CURIAM. The case states and thcre was proof: 
I. That plaintiff is the owner of the land on which the timber was 

standing and growing. 
2. That the defendant negligently started the fire. 
3. That the amount of damages is $500. 
There was testimony to thc effect that  the defcndant's engine was 

defective, and its right of way was foul. The fire caught on the right 
of way, and was communicated over the intervening land to plaintiff's 
timber on an adjoining tract. The defendant contends that  there was 
an  extraordinary wind blowing a t  the time, and this caused the fire to  
spread and destroy the plaintiff's trees, and that  this was a special in- 
tervening cause of the injury beyond its control, i t  being an act of God, 
for which defendant was not responsible. 
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RRADY 71. LUMBER Co. 

While there is evidencc that  there was a very high and strong wind, 
which was not usual a t  that season of the year, that  is, in the month 
of June, but quite usual a t  the equinoctial period, there is also evi- 
dence that  "the wind was blowing a pretty good gale, but witnesses 

would not say that i t  was unusual." So the evidence was not 
(706) all one m7ay, and in the best view of the evidence for the defend- 

ant, i t  was a question for the jury, as to the force of the wind, 
and as to  whether i t  was usual or unusual, and also as to  whether i t  
was an independcnt or providential cause, for which defendant was 
not responsible; tha t  is, if such a question could arise in the admitted 
state of the proof. There was evidence that  the fire was caused, in par t  
a t  leash, by defendant's nrgligrncr, and when such negligence concurs 
and cooperates with somc other cause in producing the injury, so that 
the latter is not a sole and independent cause sufficient of itself to  
have caused the injury, thc defendant is liable. We held so in Ferebee 
v. R. R., 163 N.C. 351, 354, where we said, quoting from Shearman and 
Redfield on Negligence (6 Ed.), scc. 16: "When an act of God or an 
accident con~bines or concurs with the negligence of the defendant to  
produce the injury, or when any other efficient cause so combines or 
concurs, the defendant is liable if the injury would not have resulted 
but for his own negligent act or omission." 

And again it  was thcre said: "It was urgcd for clefelidant t h t  the 
evidence tending to show thc prcvalence of an unusual windstorm on 
the night in question has not been allowed its proper weight, but, on 
the facts in evidence, the position cannot avail the defendant. The 
negligent placing of the boxes having been accpted as the proximate 
cause of the injury, or one of them, the defendant is not relieved, 
though an unexlnccted or unusual storm should have contributed also 
to  t& rcsult." ~ n d  we say here: 

The two questions in the case are: 
1. Whethcr there was a failure on defendant's part to  usc ordinary 

care in performing somc legal duty wliich i t  owed to the plaintiff under 
the circumstances. 

2. Whether the failure so t o  do was the proxinlatc cause of the in- 
jury, a cause that  produced the rcsult in continuous sequence and with- 
out which i t  would not have occurred, and one from which any man of 
ordinary prudcnce could have forcseen that  such a result was probable 
under all the facts as they existed. Ramsbottom v. R.  R., 138 N.C. 
39; Rrewster v. Elizabeth City, 137 N.C. 392; Raiford v. R .  R., 130 
N.C. 597; Hardy v. Hines Lumber Co., 160 N.C. 113. 

It is not required, in ordcr to constitute proximate cause, that the 
negligent act should be next in the order of time and place to the in- 
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jury. It may be the first cause if i t  opcrates in unbroken and contin- 
uous sequence until the injury occurs. 

Shearman and Redfield on Negligence, sec. 26, says: "The proxi- 
mate cause of an event must be understood to be that  which in natural 
and continuous sequence, unbrokcn by any new and independent cal;v, 
produces that  event and without which such event would not have 
occurred. Proximity in point of time and space, howevcr, is no part of 
the definition." 

This doctrine of causation with refercncc to  setting out and (707) 
spreading fires by sparks from an engine was considered fully in 
Hardy v. Nines Lumber Co., supra, t o  which we refer, i t  being so much 
like this case as to control it. We said in that  case: "The primary cause 
may be the proximate cause of a disaster, though i t  may operate 
through successive instruments, as an article a t  the end of a chain may 
be moved by a force applied to the other end, that  force being the 
proximate cause of the movement, or as in the oft-cited case of the 
squib thrown in the market place. Scott v. Shepherd (squib case), 2 
W. Bl., 892. "The question always is, Was there an unbroken con- 
nection between the wrongful act and the injury, a continuous oper- 
ation? Did the facts constitute a continuous succession of events, so 
linked togethcr as to makc. a natural whole, or was thcrc sornc new 
and independent cause intervening between the wrong and the injury? 
It is admitted that  the rule is difficult of application. But i t  is general- 
ly lheld that  in order to warrant a finding that negligence, or an act 
not amounting to  wanton wrong, is the proximate cause of an injury, i t  
must appear tha t  the injury was the natural and probable consequence 
of the negligence or wrongful act, and that i t  ought to  have been for- 
seen in the light of the attending circumstances.' R. R. v. Kellogg, 94 
U.S. 469." 

There was sufficient cvidencc to sustain the verdict, and the nonsuit 
was properly disallowed 

No error. 

JIARGA4RF>T CRON1,T ET A ~ .  V. W. E. REWNEKER. 

(Filed 3 April, 1918.) 

Trials-Evidence-Questions for Jury. 
Where the controversy to recover rents for w leased premises depmds 

upon whether they were rented by the year or month, a n  issue of fact is 
alone presented, fo r  the jury to determine. 
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APPEAL by plaintiffs from Devin, J., a t  the November Term 1917 
of NEW HANOVER. 

This is an action to recover rent. The plaintiffs claim that they 
rented a house and lot to the defendant by the year, the term begin- 
ning in October, 1913; that the defendant occupied the premises one 
year and nine months, for which time he paid the rent; that he then 
vacated the premises without their consent; that they were unable to 
rent the premises for the last three months of the second year, and that 
the defendant is indebted to them for the rent for three months, which 

lie has refused to pay. 
(708) The defendant contends that the renting was by the month; 

that he has paid for the time he occupied the premises and 
that he does not owe the plaintiffs anything. 

There was a verdict and judgment for the defendant and the plain- 
tiffs appealed, contending that i t  was the duty of the court to declare 
as mattcr of law on the evidence that the renting was by the year. 

E. K. Bryan for plaintiffs. 
Rountree & Davis for defendant. 

PER CURIAM. A fair construction of the evidence shows a conflict as 
to the terms of the contract, and this raised an issue which the jury 
alone could settle. 

The instructions to the jury are free from error, and as the fact 
has been found with the defendant, the plaintiffs must abide the result. 

No error. 

H. M. RLOUNT AND WIFE V. &I. M. JONES AND WIFE. 

(Filed 3 April, 1918.) 

Appeal and Error-B1.ivolous Appeals-Motions. 
Appeals from the Superior Court as  a matter of right mnst be taken 

bonn  fide for the purpose of reriewing alleged error, and when no serious 
assiqnment of error is  made and it appears that  the appeal is frivolous 
and for the purpose of delay, i t  will be dismissed on appellee's motion. 

PER CURIAM. This is a proceeding under the landloard and tenant 
act, brought to recover possession of a house, tried before Bond, J., a t  
February Term 1918 of BEAUFORT. Defendant appealed. Plaintiff, hav- 
ing docketed the transcript of appeal in this Court, moves upon due 
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notice to dismiss the appeal and affirm the judgment, upon the ground 
that  i t  appears upon the face of the rccord that  the appeal is frivolous 
and taken solely for delay. 

No pleas of defense were pleaded before the justice of the pcace and 
none in Superior Court. No assignments of error appear in the case 
on appeal and the exceptions taken on trial are entirely without merit. 
While appeals from the Superior Court to this Court arc a matter of 
right, they must be bona fide for the purpose of reviewing some alleged 
error. Where i t  appears upon the record that  no serious assignment of 
error is made and that  the appeal is frivolous and taken solely for 
delay, the appeal will be dismissed. Ludwick v. Mining Co., 171 N.C. 
61. 

Appeal dismissed and judgment affirmed. 

Cited: Barnes v. Saleeby, 177 N.C. 260; Hotel Company v. Griljin, 
182 N.C. 540; Ross v. Robinson, 185 N.C. 550; Stephenson v. Watson, 
226 N.C. 743. 

STATE v. J. P. JONES. 

(Filed 10 April, 1918.) 

1. Spirituous Liquors - Illcgal Rlanufactuve - Evideuce - Rials-Ques- 
tions fo r  Jury. 

The evidence i n  this case that flip c20mponent ~,iIl'ts to 111itlie a complc'tc 
still was found on tlrfendant's prc'niises, over his kitchen, with material 
in the progress of distilling, the odor of the liquor, etc., is held sufficient 
for conviction of the manufacture of liquor contrary to the statute. 

2. Spirituous Liquors-Use of Premises-Consent-Trials-Instructions. 
One who permits his premises to be used for th~? unlawful purpose of 

nianufacturing spiritLucrus liquor is a participant in the  crime and as  guilty 
of the offense as  those who actually manufacture i t ;  and where there is 
evidence that  a still had been found on the defendant's premises, in a 
room o r r r  his kitchen. where spirituons l i q ~ ~ o r  hat1 becm nrannfacturtvl. 
a charge by the court that he would be guilty if he took part in the offense 
bp giving permission that his premises be thus nsrd, is not erroneous. 

Where there is evidence of the accuracy of a photograph, a witness may 
us i t  for  the restricted purpose of illustrating his testimony to the jury, 
relevant to the inquiry. 

CIARK, C. J., concurring with opinion. 
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INDICTMENT tried before Xhaw, J., a t  February Term 1918 of SURRY. 
The defendant was charged with the manufacture of liquor contrary 

to the statute. As there was a motion to nonsuit, i t  will be necessary 
t o  state some of the evidence. 

U. G. Belton testified: "In consequcnce of information received by 
me, I went with E .  G. Smith, revenue officer, and two policemen of the 
town of Mount Airy, t o  tlie home of thc defendant Sampson .Jones; 
we went into the smokehouse, a few feet in the rear of the dwelling, and 
there found a 50-gallon barrel about two-thirds full of still beer, two 
25-gallon tubs, which apparently had had still beer in them, and 
something like a peck of rye malt; just outside tlie smokehouse door 
was a 50-gallon barrel about two-thirds full of sweet cider. We also 
found a five-gallon kcg on the back porch which smelt like corn whis- 
key and which apparently had been roccmtly emptied; pcrhaps a 
little of the whiskey remaining in the bottom of the keg. I was not in 
the house when t l ~ c  can and coffce pot and things werc found upstairs, 
having gone out down the branch, away from the housc, searching, 
but found nothing down there. When I came back these things had 
been found. I went in the room, saw the furnace of rock and mud, 
about four or five feet long and about 18 inches high, built on the 
floor; saw the dead coals and ashes, apparently fresh ashes, and the 

oil can, coflec pot, still-worm, and keg. The keg containing the 
(710) still-worm was sitting near tlie furnace, the worm being at- 

tached to the keg and the lower end of the still-worm extending 
out through a hole ncar the bottom of the keg. There was alro a brass 
faucet in the lower part of tlic keg, apparently for draining the keg. 
I do not remember whether there was any water in the keg when I 
got there or not. The still-worm was several feet long in a coil and 
is what I call a fine worm. The oil can held about five gallons; the 
opening a t  the top was enlarged and had a collar about i t ;  the coffee 
pot, which held about three quarts, had been split up about the spout 
and lapped over so that i t  fitted the opening in this still. I was four 
years a brandy gauger and visited, on an average, fifty or more brandy 
distilleries a year. I have also seen in operation a great many whiskey 
distilleries and know the outfit and ingredients necessary for the malt- 
ing of whiskey and brandy. Still beer is the fermented meal or malt 
out of which whiskey is made by distillation; low wine is a whiskey, 
less than proof, which runs out through a worm a t  the end of the 
'doubling,' and which in the ordinary process is poured into the next 
'run' t o  make it  proof liquor. The necessary outfit for making whiskey 
is a still, a still cap, a still-worm, and a cooling tub. The parapherna- 
lia found a t  Sampson Jones', when connected up, made a complete dis- 
tillery outfit to manufacture either whiskey or brandy, and I should 
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say that  the outfit there found would make from five to seven gallons 
of liquor in a day." 

M. F. Patterson testified: "I was a t  J. P. Jones' with Sheriff Belton, 
Deputy Sheriff Davis, and Policeman Monday and Revenue Officer 
E. G. Smith; we went there in the afternoon, some time prior to  Oc- 
tober Term of court; we found in the smokehouse, a few yards in the 
rear of the dwelling, a barrel1 about three-fourths full of still beer, 
and two empty 25-gallon receptacles which appeared to  have had still 
beer in them, and some rye malt; just outside the smokeliouse we 
found a 50-gallon barrel, about three-fourths full of sweet cider. 
While the others were making the search about the premises, E. G. 
Smith and myself went in the dwelling-house, which was open, and 
searched the rooms downstairs and found nothing, except the ordinary 
furnishings. We went upstairs, accompanied by a son of J.  P .  Jones, 
a boy of about fourteen or fifteen years of age, and searched the two 
front rooms and found, behind a trunk, two quarts in bottles of low 
wine; when we came to the door of the room over the kitchen it  was 
locked, and we asked the boy to let us into this room, but he hesitated 
and said he would rather not go in there until his father came, and 
tha t  he was on tlie upper place, about a mile in Virginia. He  then 
took the key, which was banging somewhere about the door, and un- 
locked it. We found in this room over the kitchen a furnace of rock 
and mud, or mortar, built on the floor near the chimney, about four 
or five feet long, and from fourteen t o  eighteen inches high; 
by the aide of tlie furnace was a wooden keg with a still-worm (711) 
in it, and there was also on the floor a tin can holding almut 
four gallons, which looked like an oil can, and a coffee pot with a cop- 
per arm or spout about 18 inches long. We took the five-gallon can 
and set i t  on top of the furnace and i t  fitted exactly into the opening 
surrounded by a rim of mortar; the bottom of the can was black and 
the sides of i t  were smoked black, and there was what appeared t o  be 
baked meal around the top of the can. The opening in the top of the 
five-gallon can was not so large as  the opening a t  the top of the coffee 
pot, about three-quart coffee pot; the upper part of the coffee pot had 
been split and lapped over, so laped that  i t  fitted exactly into the top 
of the can; the end of the arm or spout extending from the coffee pot 
fitted exactly into the still-worm in the tub or keg. They were not 
connected, however, but lying in different parts of the room. The de- 
fendant Jones was not a t  home; his son was there clerking in the store. 
H e  went in the house with us and told us his father was a t  work on 
the farm. The house had three rooms upstairs and three rooins down 
stairs. There were cans packed in the room over the kitchen in which 
we found the furnace and otlier articles of furniture. We found two 
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bottles of backings or wines in a bedroom behind a trunk, not the room 
in which we found the furnace and otlier articles mentioned. Jones 
lives on the sand-clay road about four miles from Mount Airy, in a 
thickly populated neighborhood." 

There was o t lm testimony of a like Bind. 
The defendant was convicted and appealed from the judgment of 

the court. 

Attorney-(Axel-a1 Manning and Assistant Attol-ney-General Sykes 
for the State. 

Folger, Jackson & Folgel- for defenilant. 

WALKER, J., after stating the case: There was ample evidence to  
support the verdict, and the motion to nonsuit was properly overruled. 
The evidence tended to show that defendant had been engaged in the 
business of manufacturing liquor. He had on his premises and in his 
residcnco all the componcn~t parts of a perfect apparatus for distilling 
liquor, and if others assisted in the process of manufacturing, there was 
also evidence that the defendant not only permitted the illegal busi- 
ness to be done in his house, but actually furnished the still and the 
place for using it ,  and this would make him a participant in the crime. 

The charge of the court that if the defendant took part in the offense 
by giving his pcrrnission to the use of his premises for the illegal pur- 
pose, he would be guilty, is clearly sustained by the case of S. v. Den- 

ton, 154 N.C. 641, where this Court held, as shown by the head- 
(712) notes, as follows: "1. If the jury should be satisfied from the 

evidence that H. owned the whiskey and brought i t  in a basket 
to defendant's home for the purpose of selling i t  there, and sold a pint 
to  one D. in defendant's presence and with his knowledge, tlic defend- 
ant would be guilty of aiding and abetting the sale; and that is in 
misdemeanors all aiders and abettors are principals, defendant would 
be guilty as a principal in the unlawful sale. 2. One is guilty of an 
unlawful sale of spirituous liquor as a principal when he allows the 
use of his home in order to  more sccretly effect thc sale there; and 
evidence tending to show that  this was done and the price paid while 
a t  defendant's home in a room wherein he was lying on a lounge, 
though without evidence of his receiving a part of the price paid, is 
sufficient for his conviction as a principal in aiding and abetting the 
unlawful act," citing Pommonwealth v. Hayes, 167 Mass. 176, as de- 
ciding that  one may be convicted for the unlawful sale of or keeping 
for sale of, intoxicating liquors, if the jury find "that the premises were 
kept and maintained by him, and that  any part thereof was, with de- 
fendant's consent, used for thc illcgal sale or keeping of spirituous 
liquors." 
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And this Court added in S. v. Denton, supra: "If the defendant 
knowingly permitted Hodge to use his home for the illicit sale of whis- 
key on one occasion, he is an aider and abettor on that occasion; and 
i t  is as much a violation of law as if he habitually permitted it." 
That case was decided by a divided Court (two of the justices dissent- 

ing), but, even under the view held by the dissenting justices, the 
charge here could be sustained. This case is much stronger to show 
defendant's actual participation, as an aider and abettor, than the 
Denton case, for under the instruction of the Court the jury must have 
found tjllat defendant did more than assent tacitly to the, manufacture 
of liquor, and that  he "aided and assisted" by contributing the use of 
his premises to the unlawful purpose. He is just as guilty, under the 
statute (Public Laws of 1917, ch. 157), as if he had furnished the still 
or the corn and apples, or the coal and wood to make the fire, or any 
other material used in the manufacture of the liquor. 

The mere knowledge of the use of premises by a distiller and con- 
sent thereto of one who holds a mortgage on the same is made a ground 
of forfeiture by him of his interest under the act of Congress. U .  S. v. 
Stowell, 133 U.S. 1 ;  Glenn v. Winstead, 116 N.C. 454. 

The exceptions as to the use of the photograph for the purpose of 
allowing one of the witnesses to illustrate or explain his testimony is 
not well taken. The witness was endeavoring to show how the parts 
of the distillery which were found in the house might be assembled 
so as to make a complete apparatus for manufacturing liquor. He 
could use a diagram for the purpose, and why not a photolgraph? 
The trial judge excluded i t  for any other purpose, and distinct- (713) 
ly cfliarged the jury ho disregard it, cxcept for the indicated pur- 
pose and not to use i t  as substantive testimony. The witness M. F. 
Patterson testified that "it was a correct picture of the implements 
found in the defendant's house." 

Photographs have been admitted in evidence with the sanction of the 
courts in similar cases. Rufler v. State, 142 Ga. 286; Wade v. R. R., 
89 S.C. 280; Grifith v. Coal Go., 8 4 ' s . ~ .  621; ~pkncer  v. Loone?,, 
116 Va. 767; ~ r o k  v. R.R., 75 W. Va. 697; Napier i. Little, 35 L.R.A. 
(N.S.), 91 (Anno. Cases, 1913 A, 1013); Shaw v. State, 83 Ga. 92; 
and in X. v. O'Reilly, 126 Mo. 597, where i t  is said: "It has always 
been permissible to use diagrams in the trial of causes, both civil 
and criminal, and especially in the latter class t o  use diagrams, if 
shown to be correct, to illustrate the position of persons and placcs and 
to better enable the witnesses to properly locate them. If,  then, a 
diagram may be used for such a purpose, we can see no good reason 
why a photograph may not be, by which is presented to view every- 
thing within the range of the camera a t  the time the photograph was 
taken." 
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We have permitted photographs to be used, instead of diagrams, un- 
der circumstances making the latter competent, when they were shown 
to have been correctly taken. Hampton v. R. R., 120 N.C. 534; Davis 
v. R .  R., 136 N.C. 116; Pickett v. R. R., 153 N.C. 148; Hoyle v. Aick-  
ory, 167 N.C. 619. As we said in the Hiclcory case, i t  might be im- 
possible to illustrate the situation, or to give the jury a correct idea 
of it in any other way. If the correctness of the picture is shown, we 
do not see why it should be less competent than a diagram, or a draw- 
ing made by the witness for purposes of illustration a t  the time he 
testified. 

No error. 

CLARK, C.J., concurring: When a witness described the still and 
appurtenances i t  was not the article itself that was presented to  the 
jury, but simply a representation, more or less vivid, and more or less 
accurate, depending upon the witness. When the still and attachments 
were presented by a photograph, this was really more accurate and 
better calculated 60 convey to the minds of the jury thc appearance 
of the still and fixtures than the oral description. It is true that  a 
photograph can he ,so taken as to convey a falsc impression. But that  
is true also as to oral testimony. I n  both cases, there is the safeguard 
of cross-examination of witnesses and of other testimony. I n  describing 
action or movement, as an assault and battery, a kinematoscope, if it 
could he had, would be more useful than the language of any witness, 
for on such occasions witnesses often honestly disagree in their ac- 

count of what they saw. 
(714) When there is an agreement reduced to writing, the writing 

is thc best and sometimes the only proof allowed of what was 
said. Then there are occasions in which the jury has been allowed to  
visit the scene of the crime, as being more accurate and useful than 
the testimony of witnesses. Jenkins v. R .  R., 110 N.C. 441; S. v. Gooch, 
94 N.C. 987; Hnmpton v. R. R., 120 N.C. 534; 8. u. Perry, 121 N.C. 
535; Brown v. R. R., 165 N.C. 396; Long v Ryrd, 169 N.C. 658. I n  
short, the courts resort to all these forms of evidence, the object being 
to  elicit the truth. 

Whcn a photograph was first offered in our Court i t  was excluded 
(Hampton v. R. R., 120 N.C. 537) by the majority opinion, but the 
dissenting opinion quoted 31 American Law, 268, that its "admission 
was opposed upon the principle that this kind of evidence was unknown 
to the learned lawyers of the Saxon Heptarch, and therefore not evi- 
dence." Ever since that  opinion, however, the Court has followed the 
now uniform ruling of other courts that  photographs are competent as 
evidence, subject, however, to the usual tests of truth. 
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A trial is a scarcli for truth, and no court will exclude testimony that 

of the case will admit of must be used and subject to cross-exami- 
nation and opposing evidence in opcn court. 

Cited: S. v. Baldwin, 178 N.C. 697; S. v. Brown, 183 N.C. 792; S. 
v. Lutterloh, 188 N.C. 414; S. u. Mitchenz, 188 N.C. 609; X. v. Mat- 
thews, 191 N.C. 385; Repley v. Kirk, 191 N.C. 693; Honeycutt V. 
Brick Co., 196 N.C. 557; S. v. Perry, 212 N.C. 534. S. v. Miller, 219 
N.C. 519; S. u. Mays, 225 N.C. 488; S. v. Gardner, 227 N.C. 572; In  re 
Will of McGowan, 235 N.C. 407; Hunt v. Wooten, 238 N.C. 48; X. V .  

Norris, 242 N.C. 56. 

h 

will be an aid to that  end, whether i t  is oral testimony, a photograph, 
a sketch or a map madc during the trial, or a map made under the 
order of the court, or a writing, or an X-ray, or any other process or 
means, subject to the rule that the best evidence which the nature 

J. W. RICHARDSON V. SECURITY MITl'UAL LIFE INSURANCE GO. 

(Filed 17 A4pril, 1918.) 

Insurance, Life-Assessment Companies-,4ssessments Increased-Policies 
--Contracts. 

A prorision in the policy of a purely mutual assessment life insurance 
company that  the insurer has thc authority to increase the assessment 
fixed in the ~ ~ o l i c y  itself, when necessary to pay cleat11 claims, in accord- 
ance with the actuars's table of mortality, or as  the mortality experience 
of the company may reqnire, is a valid defense in a n  action by the in- 
sured to rwover the assessn~ents he had theretofore paitl, on the ground 
that  his assrsslneut had been raised, when i t  is shown that  such increase 
 as in accord with the terms of the policy; and the insurer is not re- 
qnirrd to give previous notice of the increase in the assewment. 

ACTION tried before Hnrding, J., and a jury, a t  September Term 
1917 of GUILFORD. 

It appcared that on 6 December, 1897, plaintiff, then 55 years (715) 
of age, took out a policy of $2,000 in the Bankers' Guarantee 
Fund Life Asso~ciation of Atlacnta, Ga., a mutual assessment life in- 
surance company having no capital stock nor resources other than 
funds derived from assessments on its members pursuant to the terms 
and stipulations of the policies and the rules and regulations authoriz- 
ed by its charter and by-laws; that on 6 December 1899, the obli- 
gations of plaintiff's policy were assumed by the present defendant 
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company, and plaintiff has since paid assessments to  the latter com- 
pany; tha t  some time after defendant undertook said obligation i t  
made a, clhange in its method or basis of the mortuary assessments 
from the fixed sum of $7.09, an amount specified in the policy, to  an 
assessment made on the basis of the actuaries' table of mortality, also 
provided for in the policy, and thereafter plaintiff continued to pay 
the assessments on this basis and in ever-increasing amounts, but un- 
der protest, till 1 August 1917, when, a quarterly assessment having 
been made of $46.98, plaintiff declined to pay further and instituted 
the present suit t o  recover the entire amount of the premiums paid 
by him, alleging that  the change in the method of making the mortu- 
ary a~sessrnents were in breach of tlie contract of insurance. 

2. Tha t  if authorized by the charter and by-laws, i t  was made with- 
out any notice having been given to plaintiff of the proposed change. 

All of tho l a d s  deemed material to tlie controversy being admitted 
except that  of notice, an issue was submitted as t o  whether any notice 
had been given plaintiff as to the change of method complained of and 
the jury, for their verdict, answered the issue, "No." 

On the rendition of the verdict and the facts admitted, his Honor 
being of the opinion that  the breach of contract on which plaintiff sued 
had not been established, entered judgment for defendant containing 
terms as follows: 

"1. Tha t  the policy sued on, No. 3054, issued by the Banker's Guar- 
antee Fund Life Association of Atlanta, Ga., and reinsured according 
to its terms by defendant, lapsed and became null and void and ceased 
and determined, according to its terms, for nonpayment of quarterly 
premiu~n dues thereon 1 August 3917. 

"2. It is further ordered and adjudged that,  independent of the 
lapse of said policy for nonpayment of premium due 1 August 1917, 
and notwithstanding the verdict of the jury on the issue submitted, 
defendant did not violate nor breach the policy contract sued on in any 
of the particulars alleged, and that  plaintiff is not entitled to thc re- 
lief demanded in his original and amended complaints, nor any part 
thereof." 

From which judgment plaintiff, having duly excepted, appealed. 

(716) Thomas C. Hoyle and C. A. Hines for plaintiff. 
King &. Rimball for defendant. 

PER CURIAM. The policy of insurance on breach of which the action 
is predicated contained, among others, the following stipulations: 

"1. T o  continue this policy in force a further advance payment of 
$7.09 cents each, on or before the first day of February, May, August, 
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and November in every year, and payment of the mortuary assess- 
ments a t  the rate of $1.67 for each assessment when the same shall be 
called for to pay the policies of deceased members shall be made to 
the association a t  its home office. 

"2. From each advance payment received after the primary policy 
year, there shall be deposited by the association to the credit of the 
Guarantee Surplus Fund $5.19. The mortuary assessments shall pro- 
vide such sums as may be necessary to pay current death claims on 
the basis of the actuaries' table of mortality or as the mortality ex- 
perience of the association may require. 

"3. When, however, the above payments in any one year after pri- 
mary policy year, aggregate the sum fixed by the table printed else- 
where on this policy based on the age a t  entry, no further assessments 
shall be made on assured for that year until the guarantee surplus 
fund standing to the credit of the policy shall be exhausted in pay- 
ment thereof." 

It was admitted on the trial that thc guarantee surplus fund, stand- 
ing to  the credit of the policyholders, was exhausted prior to 6 Decem- 
ber 1899, when the present defendant assumed the obligation of these 
policies, and a t  that time there were valid death claims to the amount 
of $10,000 which defendant had no means of paying except by assess- 
ment on the members, but that  these facts were not known to plaintiff 
till this action was instituted. 

It was further admitted on the hearing that the defendant, "since 
i t  reinsured the old Bankers' Guarantee Fund Life Association, col- 
lected its premiums and mortuary assessments on the basis of the 
actuaries' tables of mortality," iacluding the prciniurns collectcd from 
plaintiff. 

From the provisions in the contract itself and the admitted facts 
relevant to the controversy, i t  appears that the basis of assessment 
pursued by the present defendant is in accord with the express stipu- 
lations of the agreement contained in the policy, and we concur in his 
Honor's view that notwithstanding the verdict, the breach of contract 
alleged by plaintiff has not been established and the judgment in de- 
fendant's favor should be affirmed. 

No error. 
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R. A. CROWELL v. .I. &I. PARKER ET AI.. 

(Filed 1 May, 1918.) 

Evidence-Conspiracy-Co~nmissions-Principal and  Agent-Vendor and 
Purchaser. 

Evidence in this casr hcld sufticirnt to snstain a verdict and jud,gnent 
in plaintiff's favor that he was entitled to his agreed colinnissio~~s on sale 
of land of which he had been d e p r i ~ e d  by a conspiracy hetn-een the Ten- 
dor and his purchasw. 

APPEAL by defendant from Long, J., a t  the October Term 1917 of 
STANLY. 

This is an action to recover con~inissions for the sale of land or dam- 
ages in lieu thereof. 

The facts are fully reported on the former appeal in this action, 171 
N.C. 392. The jury returned the following verdict: 

1. Did the defendant Parker execute and deliver to thc plaintiff the 
contract marked "Exhibit A," as alleged in the complaint? Answer: 
"Yes." (Answered by consent.) 

2. Did the defendant Parker, without the knowledge of plaintiff, 
make the contract to sell the land to Shirey and Cook, before the expi- 
ration of the contract between Crowell and Parker? Answer: "Yes." 
(Answered by consent.) 

3. Was Shirey ready, able, and willing to buy the land and pay 
therefor $5,000, as alleged in the complaint? Answer: "No." 

4. Was the defendant Parker enablcd to make the contract he niade 
with Sliirey and Cook to sell the land to them for $4,500 by reason of 
the efforts, influence, advertisement, or personal solicitation of plain- 
tiff? Answer: "Yes." 

5. Were Shircy and Cook ready, able, and willing to comply with 
the terms of the trade as made with them for $4,500? Answer: "Yes." 

6. Did the defendants Parker and Shirey conspire together to make 
a contract to sell a t  the price of $4,500 instead of $5,000, for the pur- 
pose and with the intention of defeating the plaintiff of his commis- 
sions of $500, as alleged in the complaint? Answer: "Yes." 

7. What amount, if any, is the defendant Parker indebted to the 
plaintiff? Answer: "$450." 

8. What  amount, if any, is the defendant Shirey indebted to the 
plaintiff? Answer: "$450." 
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Judgment was entered in favor of the plaintiff and the defendants 
excepted and appealed. 

R. A .  Brown and J .  A .  Spence for plaintiff. (718) 
R. L. Smi th  and Manly, Hendren & Wotnble for defendants. 

PER CURIAM. The principal exception of the defendants is that, 
there was not sufficient evidence to support the findings of the jury, 
but upon an examination of the record we are of opinion there was evi- 
dence, direct and circumstantial, sustaining the verdict, and that  there 
is no reversible error. 

The action has been tried in accordance with the former opinion. 
No error. 

W. V. BOONII: v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 1 May, 1918.) 

Telebp-aph-Mental Anguish. 

ACTION to recover damages for mental anguish caused, as alleged by 
thc plaintiff, by the negligence of the defendant in the transmission of 
an interstate telegraph message. 

There was a judgment for the defendant, and the plaintiff excepted 
and appealed. 

W.  L. M a n n  for plaintiff. 
Tillett & Guthrie for defendant. 

PER CURIAM. The judgment of the Superior Court is affirmed on 
the authority of Askew v. Telegraph Co., 174 N.C. 261, and Norris v. 
Telegraph CO., 174 N.C. 92. 

No error. 

Cited: Hardie v. Telegraph Company, 190 N.C. 47. 
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0 .  H. LTJCAS, R E C ' I ~ T E  OF THE KEYSTONE WEDICISIC COMPANY V. 

a. e. IIAIZDIX. 

(Filed 1.5 May, 1918.) 

1. Vendor and Purchaser-Cons&rnrrient-Evidence-Prima Facie C a s e  
Trials. 

ICvideuce that the pnrch:rser of goods on cor~signuient refused a n  ac- 
countirq after denrand made by the vendor, makes out a primu fucie case 
i n  the latter's action to recover the price, the defense being put ulmn the 
ground illat the goods were unsatisfactory and that plaintill' had been 
notified they mrre held subject to his order. 

2. Limitation of Actions-Vendor and  Purchaser-Consignment. 
The Statute of Limitations began to run when the relationship between 

the parties became adverse, in an action by the vendor to recover for 
goods sold and delivered on  corisignment. 

(719) APPEAL by defendant from Cline, J., swt the July Term 1917 of 
RANDOLPH. 

This is an action brought hy 0.11. Lucss, receiver of thc Keystone 
Farm Machine Company, to recover the value of certain plows or 
cultivators consigned to the defendant in 1907 or 1908, which were 
guaranteed to do good satisfactory work. 

The action was commenced 5 July 1913. 
The defendant does not allege a counterclaim for breach of guaranty, 

but did offer evidence tcnding to prove that the plows or cultivators 
were unsatisfactory and tihat he notified thc inacihinc company in 1908 
that  he held them subject to its order. 

The jury returned the following verdict: 
1. Were the cultivators in question shipped by the Keystone Farm 

and Machine Company to the defendant upon a consignment contract? 
Answcr: "Yes." 

2. I s  plaintiff's cause of action barred by the Statute of Limitations? 
Answer: "No." 

3. What amount, if anything, is the plaintiff entitled to recover of 
the defendant? Answer: "$lOO." 

The first issue was answcred by consent of parties, and the contro- 
versy was as to the Statute of Limitations. 

The dcfendant excepted to the parts of the charge on the Statute of 
Limitations. Judgment was rendered in favor of the plaintiff on the 
verdict, and defendant appealed. 

Bruce O a v e n  and G. H .  King for plaintiff. 
Hammer & Moser for defendant. 
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PER CURIAM. When it  was admitted that  the defendant received the 
property of the machine company on consignment in 1907 or 1908, and 
evidence was offered tending to prove that  he refused, after demand, to  
account for thc same, the plaintiff made out a prima facie case and his 
Honor could not do otherwise than deny the motion to  nonsuit. 

The finding upon thc plea of the Statute of Limitations depended 
upon the time when the relationship between the parties became ad- 
verse, tlie plaintiff contending it  was in August, 191 0, which was 
within three years of the commencemcnt of thc action, and the (720) 
dofcndant in 1908, more than three years, and this question 
was submitted to  the jury under instructions free from error. 

No error. J 

S. H. AT,I.XANI)ER v. AUTESS AUTO HIRE ET AI,. 

(Filed R Mag, 1918.) 

Appeal and  Error-1)ivided Court-Alleyways-Obstruction-Judgments. 
On this appeal by both parties to an action between abutting owners on 

a n  alley, seeking to restrain defendants from obstructing i t  with a cross- 
avtion lo prevent plaintifl' from maintaining a fence across it, the c30urt is 
equally divided, one member not sitting or taking pant therein, and the 
judgment of the  Superior Court restraining the plainitiff from maintain- 
ing the gate and def~ndants  from obstructing the alley is affirmed. 

CLARK, C.J., did not sit. 

APPEAL by both parties from Webb,  J., at the October Term 1917 
of MECKLENBURG. 

This is an action to  restrain the defendants from parking automo- 
biles in or otherwise obsttrucking a certain alley, and a cross-action to  
prevent the plaintiff from maintaining a gate across or partly across 
the alley. 

The plaintiff and defendants own adjoining lots in the city of Char- 
lotte, and there is a public garage on the lot of the defendants abutting 
on the alley. 

Both parties claim title undcr Charles J. Fox, and in the deed under 
which the plaintiff claims the lot on which the plaintiff lives is con- 
veyed, and also anothcr lot "now used as an alley," twenty feet wide, 
which runs bctmeen the residence lot of the plaintiff and the lot olf the 
defcndants, and is the alley in question. 

Following tlie description of the alley in the dccd thcrc is the follow- 
ing reservation: "Reserving to the said C. J. Fox, his heirs and as- 
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signs, forever the right of using and occupying the said twenty feet of 
land as above described as a street." 

Upon the trial the plaintiff tendered the following issues: 
1. I s  the alleyway mentioned in the pleading a private alleyway? 
2. Has  the owner of the servient tenement the right to  erect gates 

and fences across the alleyway? 
His Honor declined to submit the issues, and the plaintiff excepted 

t o  the refusal to submit the second issue tendered. 
Judgment was then rendered restraining the plaintiff from maintain- 

ing gates across the alley, and restraining the defendants from parking 
automobiles in or otherwise obstructing the alley, and both parties 
appealed. 

(721) Julian M. Alexander for plaintiff. 
T i l le t t  & Guthrie for defendants .  

PER CURIAM. The Chief Justice has declined to participate in the 
considcration of these appeals because of his relationship to  the plain- 
tiff. The other members of the Court are unanimous in the opinion that  
there is no error in the appeal of the defendants, and being equally di- 
vided as to the correct disposition of the appeal of the plaintiff, both 
appeals must be affirmed under the precedents, which require a ma- 
jority of the Court to  reverse a judgment of the Superior Court. 

Two members of the Court are of opinion that  while the alley is not 
strictly a public one, as between the parties to  the deeds and those 
claiming under them the right of using and occupying all of the twenty 
feet as  a street is rwervcd in the deeds and, if so, the plaintiff cannot 
interfere with the use or occupation of any part of it by erecting gatcs; 
while the other two members of thc Court are of opinion that  the d ley  
is a private way; that  the defendants are only entitled to  a reasonable 
use of it, and that  the question ought to  be submitted to  a jury as to  
whether erecting gates by the plaintiff will unreasonably interfere with 
the rights of the defendants. 

Affirmed on both appeals. 

Cited:  Jacobs v. Jennings, 221 N.C. 26; Basnight  v. Basnight, 242 
N.C. 645. 
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PICBETT J O S E S  r. P I E l ~ M O N T  A S D  KORTHERN RAILWAY COMPANY. 

(Filed 8 May, 1918.) 

Railt*oads - Negligencc-Hvidcncr-lr;onstti~Infants-~Iinor~-~lease 
-1)amages-Comparative Negligence-Trials. 

I n  this action the ])laintiff, a section hand of defendant railroad com- 
lmny, sues to recoter damaqes for a personal injury received by jumping 
off a loaded 111otor car, to s tar t  i t  by rurrning and 1)ushing it and then 
jumping thereon, under the order of the superior. There was a finding by 
the rerdict that  he signed a release during his minority, and, upon defend- 
ant's motion to nonsuit, i t  is held that t he  evidence in the case was suffi- 
ciellt for the determination of the jury upon the issue of defendant's 
;ictionable negligence, and also to  sustain a recovery of damaqes under 
the doctrine of comparative negligence allowed by statute. 

ACTION, tried before Webb, J., a t  January Term 1918 of GASTON, 
upon these issues: 

1 .  Did the plaintiff, Pickett Jones, sign the release and reccipt of- 
fered in cvidence? Answcr: "Yes." 

2. Was the plaintiff, Pickett Joncs, 21 years old when he (722) 
signcd the said relcase? Answer: "No." 

3. Did the defendant by unduc advantage procure the plaintiff to  
sign the rclcase offered in evidcnce? Answer: "No." 

4. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: "Yes." 

5. Did the plaintiff, by his own negligence, contribute t o  his in- 
jury, as alleged in the answer? Answer: "Yes." 

6. What damage, if any, is the plaintiff entitled to recover? Answer: 
"$166.50." 

From the judgment rendered defendant appealed. 

R. C.  Patrick and P. W .  Garland for plaintiff. 
Osborne, Cocke & Robinson for defendant. 

PER CURIAM. Thc plaintiff, a boy under 21 years old, was injured 
while in employ of defendant as a section hand. I n  obedience to orders 
he jumped off a loaded motor car to  start i t  by running and pushing it 
and then jumping on again, when he was thrown off and injured. 

There is sufficient evidence of negligence to justify the court in sub- 
mitting the issue to the jury, and, therefore, the motion to nonsuit was 
properly overruled. 

The jury found plaintiff guilty of contributory negligence and evi- 
dently considered the same in diminution of damages under the statute. 
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The four exceptions to the charge relate to  the issue of negligence 
and are without merit. The judge submitted the case to  tlic jury un- 
der instructions in line with t,he settled decisions of this Court. 

We find 
No error. 

STATE v. EML4NTJEL RODERICK, Ja. 

(Filed 3 April, 1938.) 

Homicide-Murdela-Evide~~ce-nials-Questions for Jury. 
Evidence that the prisoner, on trial for murder of his wife who was 

expected to retnni home from a visit to relations and friends, stated she 
would return "home that  morning, and there was going to be hell to 
play"; that he, as  soon as  she returned and entered the house, cursed and 
abused her, and said he was goinq to kill her, and the fatal shot was 
fired fifteen or twcnty minutes later: ZleZd, sufficient of premeditation 
and deliberation to sustain a verdict of murder in  the first degree. 

APPEAL by defendant from Devin, J., a t  the September Term 1917 
of NEW HANOVER. 

(723) The prisoner appeals from a sentence of death pronounced 
upon a verdict of guilty of murder in the first degree. 

Attorney-General Manning and Assistant Attorney-General Sykes  
for the State. 

N o  counsel for defendant. 

PER CURIAM. No brief has been filed for the  prisoner, but as  i t  is 
a capital case we have nevertheless carefully examined the record. 

The deceased, who was the wife of the prisoner, was killed on 20 
July 1917, by a pistol shot wound near the center of the forehead. 

The evidence for the State tends to  prove tha t  the deceased was on 
a visit to relations from Wednesday preceding the killing until Fri- 
day, the day of the killing, when she returned home; tha t  on the day 
of the killing the prisoner said "his wife was coming home that, morn- 
ing, and there was going to be hell to play"; tha t  the wifc of the  
prisoner brought to her home some bundles and a half-bushel of clams; 
thait the prisoner began cursing and ahubing hci as soon as 1shv entcred 
her home; that she started to get the clams to take in the house and 
the prisoner said, "You need not bring thein damn clams in here; they 
will never do you any good. God damn you, 1 am going to kill you 
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anyhow"; tha t  thc fatal shot was fired by thc prisoner fiftecn or twenty 
minutes later. 

The absencc of provocation, tlie conduct of the prisoner, and his 
declared purpose to kill preceding the killing furnish evidence of pre- 
mcditwtion and deliberation, wliich was submitted to  the jury under 
instructions free from error. 

The only exceptions arc to parts of the charge wliich follow numer- 
ous precedents jn this Court. 

We find no error in thc record. 
No error. 

Cited: S .  v. Hammonds, 216 N.C. 75 

STATE v. CLARENCE DAVIS. 

(Filed 22 December, 1918.) 

1. ~1omicide-Evidenrc-1ntoxication-~rsi1~g. 
Upon tlie trial for a homicide, where the evidence tended to show that  

the prisontlr was beaten in n drmllien row by his associates, then merit 
~o a liouse near by, got his pistol, and, returning, shot and killed the dc- 
reased, erirlence as  to nlwther lie was c2nr\ing before the altercation took 
glace is  innnaterial. 

2. Appeal and  Error-Ho1nicidc-Pr.c~judice-Ha1~m1ess Error. 
An unanswered qncstion ruled ont upon the trial will not bc held as  

reversible error, especially whel~ fronr the natnre of the evidence adduced 
and the adn~issions rchlwctiug the answer no prejudice to the a p ~ e l l a r ~ t  
was likely to have resulted. 

3. Homicide-E:vidcnce-Self-desense-Cha~~acter of Deceased-Circum- 
stantial Evidence. 

Where, upon ;I trial for homicide with a pistol, there is no evidence of 
self-defense., aud the evidence is not c'ircumstantial, evidence of the chnr- 
acter of the deceased for violence is properly esclnded. 

4. (:oorts-1)iscretion-P:xcluding Witnesses-Witness Remaining. 
I t  is within the discretion of the trial judge to permit a witness who 

had remained in court when the others Jlad been excluded from the court- 
room to testify. Lec v. Thol-ntm, 174 N.C. 288, cited arid applied. 

5. Instructions-Intoxication-Appeal a n d  Error. 
Where the defendant on trial for murder in the second degree has been 

cmlvicted of manslaughter and has received full benefit of the defense of 
intoxication under the court's instruction, a reference therein to uncon- 
sciousness by voluntary drunkenness for the purpose of illustrating the 
charge will not be held as  error. 
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6. H o r n i c i d c l k a d l ~ ~  Weapon-&falice-Presumptions. 
The law presumes malice from the killing of a hnman being with a 

deadly weapon and places the burden upon the defendant to saltisfy the 
jury as  to any matter of mitigation or excuse. 

7. Homicide-Self-defense-Cooling Time--Evidence. 
Wherc the evidence tends only to show that the defendant, after having 

been beaten by his associates, went to a near-by house and immediately 
returrning with a pistol shot and killed the deceased, the question of self- 
defense does not arise and that of "cooling time" was not relied 0x1. 

8. Homicide-Evidence--Questions for  Jury-Trials. 
Where there is conllicting evidence as  to whether the deceased was 

killed by a pistol shot of the defendant, or met his d ~ a t h  from another 
source by being stabbed with some sharp instrument, the question is for  
the jury under a proper charge from the court. 

9. Appeal and  Error-Instructions-Contentions-Objections and Exeep- 
tions. 

Objection to an erroneous statement of a party's contention should be 
called to the attention of the trial judge a t  the time so that  he mag have 
an opportunity to make the proper correction, and an exception thereto 
otherwise takrn will not be considered on appeal. 

10. Appeal a ~ l d  Error-Technical Error-New Trials. 
A new trial will not be granted on appeal for a technical error of the 

trial court when i t  clearly appears that it was not substantial and could 
not have affected the result. 

CLARK, C. J., concurring. 

(725) INDICTMENT for the murder of Lewis Shew, tried before 
Carter, J., and a jury, a t  August Term 1917 of WILKES. 

Defendant was convicted of manslaughter, sentenced t o  three years 
imprisonment and appealed. 

On Sunday afternoon, 22 October 1916, the defendant had gone to  
the home of Isaac Clark for a visit, and later went to  the home of 
Mrs. Lucy Clark near-by. At about dark the deceased Lewis Shew 
and two brothers and a man named Porter came down the road in 
the direction of Mrs. Clark's "hollering and cursing." Mrs. Clark went 
out and asked them to go away; defendant and Julius Clark then 
went out to  where the boys were. Defendant gave the Shew boys some 
liquor, and Porter complained that he had been slighted. Defendant 
then started toward Porter with the bottle, whereupon Porter knocked 
him down, jumped on him and beat him. Defendant then went back 
to the home of Mrs. Clark and said to her son, "Julius, give me my 
gun; those boys have not treated me right." He  then went back t,o 
the scene of the fight. One witne~s stated: "Just after defendant left 
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the house I saw a pistol in his hand. H e  went back up the road towards 
the granary or lumber house I spoke about awhile ago; lie passed by 
me, went up therc and met up with the other boys, and the pistol fired. 
I can't say which one of the boys was closebt; I don't know who ir, 
was; I don't know wlicther I lieard Davis or Shew say anything before 
the pistol fired or not. The pistol fircd three or four times, I could not 
say which. Clarencc Davis fired the pistol. H e  was three or four stcps, 
or about tha t  distance, from either one of these boys when the pistol 
fircd. After the pistol fired I saw one of them kind of go down. A t  tha t  
time I heard some cursing, and heard somc one say, "God damn him, 
he has killed my brothcr and I am going to let him lay down by the 
side of him and die too!" 

There was evidence of medical experts tha t  the death was caused by 
a, gun-shot wound in the right breast, going through the lung and t,lie 
right cavity of the heart, and that  the wound might have been caused 
by a long sharp, round instrument, but there was no evidence that  such 
a n  instrument had been used. 

Simon Peyton Shew, brothcr of deceased, testified tha t  with his 
brothers and Portcr he was coming toward Mrs. Clark's house when 
the defendant and Julius Clark canx  up to them in the  road. Defend- 
an t  offered them somc liquor, and Porter complained because he had 
not been offercd any;  tlicn he knocked defendant down and got on top 
of him. After they were parted, defendant went t o  Mrs. Clark's house 
and rcturned with a pistol and shot deceased. The witncss then stated: 
"I caught the gun and i t  fired out through thc field; the next time I 
caught i t  and jerked i t  out of his hand a~nd hit hiin with it. . . . 
Aftcr I hit Clarencc Davis a lick or so I went and looked a t  (726) 
Lcwis, and he drew up a littlc bit. I saw he was dead and went 
back and hit Clarence Davis several times." 

Therc was much conflicting evidence as to details, but none as  to  
the fact of thc homicide, and all showed tha t  i t  resulted from a drunk- 
en brawl in which all the participants were more or less intoxicated. 

Attorney-General Manning and Assistant Attorney-General Sykes  
for the State. 

John R. Jones and Hackett & Gilreath for defendant. 

WALKER, J., after stating the case: The defendant contended t h a t  
he did not kill the deccased, but tha t  he was shot by someone else, 
present a t  the time of the killing and who had a pistol of smaller cali- 
bre than the one he carried, and offered evidence, including medical 
testimony, as to the naturr and cxtmt  of the wound, to prove his ron- 
tention. During the trial he entered numerous exceptions to  the rul- 
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ings of the court, as many as sixty-three in all, but has abandoned 
twenty-eight of them; and of those tha t  are left there are several which 
are pointed to the same question, and we will, therefore, consider tliem 
in groups. There are some of tliem so plainly irrelevant or immaterial 
a s  not to  require separate discussion, and others taken to  rulings wlrich, 
if erroneous, were manifestly harmless, though we do not mean to 
imply tha t  they were erroneous. 

We will consider and discus? those wliicli arc vital or substantial, 
and make only brief reference to some others which could not have 
affected the result even if there had been error. 

1. Whether the defendant was cursing or not before the altercation 
took place was immaterial. It was contended by the State that  he was, 
and the evidence offered could throw no light upon the question 
whether-after he had gone to the house and got his pistol, and then 
returned to  the place of the homicide-he fired his pistol and killed the 
deceased. There was no evidence tha t  he had cursed up to the time 
when he was knocked down by Porter, who thought that  he had been 
slighted when a bottle was being passed around. There was nothing 
to  show that ,  until lie was so assaulted, the defendant had acted other- 
wise than as a peaceable man. His guilt turned upon what he did from 
tha t  time until the deceased was shot and killed. 

2. The exclusion by the court of the question as to what a witness 
for the State had said during an examination of him and other State 
witnesses by defendant's counsel, with the permission of the court, is 
not reversible error, because i t  does not appear how the witness would 

have answercld it, or t8hal his answer would have been favorable 
(727) to defendant; but, on the contrary, there is strong presumption 

tha t  he would have answered i t  unfavorably, and counsel ad- 
mitted tha t  if he did so they would not offer evidence to  contradict 
him. It would not be fair to the State or to  the witness, if we should 
permit him to  be thus discredited by the mere form in which the ques- 
tion is asked, without some assurance tha t  he will admit the con- 
tradiction, or conflict, between his present testimony and his former 
statement. B u t  i t  sufficies to say that  we are not informed as to what 
his answer would be. Under he circumstances, and with the admissions 
stated in the  record, the defendant could hardly have expected him to 
say t h a t  he had contradicted himself, or, what is more, that  he was 
prejudiced by the ruling. Jenkins v. Long, 170 N.C. 269, seems to be di- 
rcctly applicable, and shows tha t  there was no reversible error because 
no prejudice, and there are other cases t o  the same effect. Hollifield v. 
Telephone Co., 172 N.C. 714; Rawls v. R.R., ibid., 211; McMillan v. 
R.  R., ibid., 853. This covers the five exceptions relating t,o this quea- 
tion. 
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3. The questions as to  the character for violence of Lewis Shew, 
the deceased, and Ernest Porter, were incompetent, because the evi- 
dence was not circumstantial, nor was there any showing that  the de- 
fendant fired the pistol in self-defense. S. v. Turpin, 77 N.C. 473; S. v. 
Emm, 138 N.C. 599; S. v. Banner, 149 N.C. 519; S. v. Blackwell, 162 
N.C. 680. 

It was said in S. v. Banner, supra: "The exceptions to the rule that 
the character of the deceased cannot be put in evidence are: (1) When 
there is evidence tending to prove that  the homicide was committed in 
self-defense; (2) when the evidence is wholly circumstantial and the 
character of the transaction is in doubt," citing S. v. Turpin, supra; 
S. v. Byrd, 121 N.C. 688; S. v. Mclver, 125 N.C. 646. 

As to whether the witness G. Miller, who remained in court after 
an ordcr had been made excluding witnesses, should be permitted to 
testify as to  what occurred a t  the coroner's inquest, was a matter 
within the sound discretion of the court, the exercise of which is not 
reviewable here. We so held a t  the last term of this Court in Lee v. 
Thornton, 174 N.C. 288, where the question is fully considered and 
many authorities cited. I n  that case the witness was excluded by the 
court while here the State was allowed to examine him. See, also, S. v. 
Hodges, 142 N.C. 676, and S. v. Lowry, 170 N.C. 730, where i t  is 
said, a t  page 734: "The prisoners also except because, after the court 
had made an order that  no witness for the State or for the prisoners 
should be allowed in the courtroom during the trial, a witness for the 
State who remained in the courtroom was permitted to testify. The 
prisoners moved for a nonsuit on that  ground, and also to  set aside 
the verdict, and excepted to bhc denial of these motions. But i t  
is a matter in the discretion of the court whether such witness (728) 
sliall he examined or not. 12 Cyc. 547. The same point was made 
in S. v. Hodges, 142 N.C. 676, and i t  was held that  this was a matter 
which rested in the discretion of the presiding judge. The same ruling 
was made in S. v. Sparrow, 7 N.C. 487, and Purnell v. Purnell, 89 N.C. 
42, and is stated as settled law in the text-books. 1 Greenleaf Ev., 
secs. 431 and 432 and notes, and 2 Bishop New Criminal Proceedings 
(2 Ed.),  secs. 1191 to 1193a." 

It was contended by the defendant in Lee v. Thornton, supra, that  
the court could not exclude the witness and thereby deprive him of his 
constitutional right to  have the witness heard by the jury, but in this 
case the court did what the defendant insisted in that  case i t  was le- 
gally right to  do. So that, in any view of the ruling, the court in this 
Case was correct. 

4. Exceptions as to  the reference of the court in its charge to  uncon- 
sciousness produced by voluntary drunkenness should be disallowed, 
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as this was said merely for the purpose of illustration, and to  properly 
discriminate between unconsciousness caused by the prisoner's volun- 
tary act, and tha t  not so caused. The judge distinctly charged as to  
the mental condition which would excuse the act of killing, when he 
said: "It would be sufficient for him to show that  he was in a state 
of unconsciousness or insanity caused by the blow inflicted upon him," 
but what the defendant did and said after he had received the blow 
was so thoroughly inconsistent with such a state of mind as to render 
this excuse for the homicidal act inadmissible. S. v. English, 164 N.C., 
a t  p. 512; S. v. Murphy, 157 N.C. 614; S. v. Shelton, 164 N.C. 513. 
The defendant has had the full benefit of the contention that  he was 
unconscious or not in such a state of mind that he could premeditate 
or deliberate or form any criminal intent, if tha t  was material under 
the authorities just cited, a s  he was not tried for murder in the first 
degree, and was convicted only of manslaughter, where no specific in- 
tent is required to constitute the crime as in the higher felony of mur- 
der in the first degree. The doctrine is fully explained in S. v. Murphy, 
supra, and S, v. Xhelton, supra. 

5. There are many objections to  the charge, but none of them, in our 
opinion, is sound. The court instructed the jury fully as to every phase 
of the case upon which there was evidence and explained the law fully 
and clearly. It is a familiar rule tha t  when the State ha~s shon-n that  
the defendant killed the deceased with a deadly weapon, the burden 
shifts to him, and he must satisfy the jury as to any matters of miti- 
gation or excuse, or the jury should convict him of murder in the 
second degree, as the law in such a case implies the malice. The charge 

as to the several degrees of homicide and as to  the burden of 
(729) proof was strictly in accordance with precedents. S. v. Brittain, 

89 N.C. 481; S. v. Simons, 154 N.C. 197; S. v. Rowe, 155 N.C. 
436; S. v. Yates, ibid., 450, and S. v. Heavener, 168 N.C. 156. Besides, 
the conviction was of manslaughter, and the question of malice is not 
involved in tha t  crime. But,  if the verdict had been one for murder 
in the second degree, we think the charge upon malice with reference 
to tha t  degree of the homicide, was quite favorable to the accused, as 
the judge referred to his former instruction and finally placed the 
burden to show it upon the State. The defendant surely has no reason 
to  complain. 

There was really no element of self-defense. After the defendant 
went to the house and got his pistol and then returned to the field of 
combat, he  assumed the character of an aggressor as the evidence 
shows. H e  could easily have avoided another conflict, and instead of 
acting in self-defense, the proof tends to ~ 1 1 0 ~  that his motive was onc 
of revenge, or of satisfaction, for the supposed wrong inflicted upon 
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him, t ! ~  quwtion of cooling time not being presented, as in S. v. Mcr- 
r ~ h ,  171 N.C. 788. The caw, therefort>, was not within the rule sltatcd as 
to  the nature and extent of the right of self-defense in S. v. Barrett, 
132 N.C. 1005; S. v. Blackwell, 162 N.C. 672, a t  683; S. v. Johnson, 
166 N.C. 392, a t  395, cited by the learned counsel of the defendant. 

The exceptions to the instructions as to the nature of the wound, 
whether inflicted by a pistol or long and sharp instrument, as bearing 
upon the question whether the defendant actually killcd the deceased, 
cannot be sustained, as these matters were for the jury and were sub- 
mitted to them under proper instructions. If the judge failed t o  state 
the. contmtions of the defendant properly, his attcmtion ihoulti have 
been directed to the error a t  the t ~ m e ,  so as to  afford opportunity for 
correction. McMillan v. R. R., 172 N.C. 853. Even if there is technical 
error, courts will not rcverse where i t  clearly appears that  i t  is not 
substantial and could not have affected the result. Goins v. Indian 
Trair~ing School, 169 N.C. 737; Elliott v. Smith, 173 N.C. 265. 

Some of the objections in this case are purely technical in charac- 
ter, and, while we do not think any crror is made t o  appear, yet, if i t  
had been, in thc respect alleged, we are satisfied that  no harm has 
resulted and that  thcre is nothing to justify a belief that, except for 
the crror, the verdict would have been different from what i t  is. Goins 
v. Indian Training School, supya; Elliott v. Smith, supra; Schas v. 
Assurance Co., 170 N.C. 420. We have given full and careful consid- 
eration to the record and the argument of the learned counsel, and have 
found no reason for disturbing the judgment. 

No error. 

CLARK, C.J., concurring: In S. v. C'rair~e, 120 N.C. 601, it was (730) 
held, approving Smith, C.J., in 8. v. Crady, 83 N.C. 683, and 
Ruffin, C.J., in S. v. Stanton, 23 N.C. 424, tha t  on an appeal from a 
conviction of a lesser degree of homicide upon an indictment for mur- 
der, if the case is sent back for a new trial, "it would be had for the 
offense of murder in the first degree, as charged in the indictment." 
This case has been cited and approved on this point in S. v. Groves, 
121 N.C. 568; S. v. Freeman, 122 N.C. 1016 ; S. v. Matthews, 142 N.C. 
622. The same is held in Trono v. U .  S., 199 U.S. 521, which "has re- 
viewed the authorities and sustained the principle that  a new trial 
in a capital case goes to the whole case, regardless of the former ver- 
dict." S. v. Matthews, supra. 

It may, therefore, be well for the prisoner that  he has cscaped a 
new trial, for there is evidence that  after leaving the fight he procured 
the deadly weapon and returned expressing his intention to  use it. If 
the jury should find, and thcre is evidence to justify i t  in so finding, 
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that  there was sufficient "cooling time," this would warrant, on an- 
other trial, a verdict of murder in the first degree, or a t  least murder 
in the second degrce. As i t  is, the conviction is only of manslaughter 
with a punishment of tlircc years in the State's Prison. 

Possibly the prisoner may not have fully considered the fact that 
the result of a new trial might have been less favorable to  him. 

This was a drunkeln rolw in wliicli one man was killed and sevcral 
were badly injured. It is rarely that  a homicide is brought on appeal 
to  this Court in which intoxicating liquor was not the cause of the 
slaying of a fellow being. The people of the State in 1907 by 44,000 
majority decided to put an end to the traffic and numerous statutes 
have been passed since by the Legislature to cure defects which have 
bccn found by the courts, from time to timc, to  prevent the efficient 
execution of the law. The Federal Government has since passed a 
statute conferring full power upon each State to  prevent the importa- 
tion of liquor from other States as well as its manufacture and sale in 
its own orders, and an arnendmcnt to thc Unitcd St,ates Con~t;t,ution 
has passed to apply to the whole Union and is now pending adoption 
bv the reauisite number of States. 

The enormous profit in thc violation of our statutes alone stands 
in the way of the prevention of crime caused by this illicit traffic. It 
rests with the officials of thc State and counties by an efficient execu- 
tion of the law to prevent such lamentable occurrences as that  pre- 
sented in this record. 

Cited: S. v. Johnson, 176 N.C. 723; Manufacturing Co. v. Building 
Co., 177 N.C. 106; S. v. Keefer, 177 N.C. 116; Bank v. Wysong & 
Miles Co., 177 N.C. 292; S. v. Real, 202 N.C. 270; S. v. Taylor, 213 
N.C. 523. 

STATIC v. EARL NEVILLE. 

(Filed 21 February, 1018.) 

1.  Constitution;tl Law-Criminal Law-Evidence-Identification. 
Testimony that defendant was placed for identification in the same 

rc.latire position to a witness ;IS the pc~rpetrator wxs seen by her just 
before coimnittinq x criminal offense is not objectionable as  forcing iht. 
defendant to givc evidence against hiruself in denial of his constitutional 
rights; and the fact that the witnesq was not so certain of the identity 
on the day the crime mas committed goes only to her credibility, which 
iq for the determination of the jury. 
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2. Evidence-Impressions. 
Where releraut trstiinony has heen introduced by the State that the 

prisonrr's hat or pal) 1r;ld beeu fonnd in witness's kitc.l!en,, whir11 wonld 
require the unlatching and opening of the door, i t  is incompetent for 
the prisoner to ask the witness, not an expert, if she thought she would 
have beard any one there, a s  such would be or~ly 111r impression of the 
witness and not the statement of a fact. 

Where a c.haracter witness for a witness for prisoner has stated that  
he had not hcard any one say anything about the character of the wit- 
ness, the exclnsio~~ of a question as  to whether he had heard his charac- 
ter discussed is not erroneous or to prisoner's prejudice, the witness 
afterwards testifying its to good character. 

4. Evidence-Character-Witnesses-Specific Statements - Cross-Rxami- 
nation. 

Proof of character of a witness must be elicited by general qurstions, 
and not by specific statements of the witness as  to what another person 
has said respecting i t ;  and a party may not ordinarily cross-examine his 
own witness upon the subject. 

5. Criminal Law-N;vidcncc-Corro1mration-Appeal and Error-Harm- 
less Error. 

Testimony of tht, husband of the prosecutriu in a criminal action that  
he told the officer, ''I believe yon have got the right man": Hcld,  compe- 
tent as  corroborativc in this case and harmless in ally view of it. 

6. Instructions-Contentions-Appeal and bkror-Objections a n d  Excep- 
tions-Harmless Error. 

Where upon trial of a crirni~lal action the judge has properly charged 
the jury on the presumption of prisoner's innocellre and the burden of 
proof required of the State, his statement, if erroneous, of defendant's 
contention, not groperly objected to, that the question of prisoner's 
identification arose from a mistake of the prosecutrix and not from 
false testimony, is not reversible error. 

APPEAL by prisoner from Connor, J., a t  October Special Term 3917 
of M'AKK. 

The prisoner was convicted on an indictment for rape and (732) 
upon tlic scntcnce of dcath k i n g  imposed, appealed. 

Attorney-General Manning and Assistant Attorney-General Sykes  
for the State. 

W .  R. Jones and A .  T .  Shaw for prisoner. 

CLARK, C.J. Thc prisoner was charged and convicted of rape com- 
mitted upon Mrs. Sybil Sealey a t  her residence in the suburbs of the 
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city of Raleigh on the night of 19 September 1917. She testified tha t  
she was alone with her three young children about 11 o'clock a t  night, 
her husband not being a t  home. It is unnecessary to narrate the details 
further than to point the exceptions of law which are presented for our 
consideration. 

The counsel for the prisoner, in the argument here, presented with 
ability and forcefully the objections urged in behalf of their client. 
B u t  after giving full consideration to their argument, m7e are convinced 
t h a t  the prisoner has had a fair trial and tha t  there is no just ground 
for exception. 

The  exception chiefly pressed is tha t  the prisoner was taken to the 
home of the woman assaulted the day following the crime and placed 
in a position a t  the window which corresponded to the position in 
which the party committing the crime, according to the  testimony of 
Mrs. Sealy, was standing just prior to the commission of the crime. 
And in tha t  position he was identified by her. The argument for the 
prisoner is that  being placed in such position he was forced to furnish 
evidence against himself in violation of his constitutional rights and 
privilege~s. This proposition, however, has been repeatedly decided 
against such contention in this and other Courts. S. v. Holt ,  218 U.S. 
245. 

It was no more a violation of the constitutional rights of the pris- 
oner to  present him to Mrs. Sealy for identification in the place where 
the perpetrator stood than to make him stand up in court for the same 
purpose. Indeed, it was fairer to  him to present him to  her amid the 
surroundings where the occurrence took place. Moreover, unless she 
identified him there was no ground to hold him in jail. The correct- 
ness of her identification was a matter for the jury. 

I n  8. v.  Graham, 74 N.C. 646, Judge Rodman, for the Court, said: 
"The first exception is because the judge permitted the officer who had 
the prisoner in custody to testify that  he made the prisoner put his 
foot in the  tracks found in prosecutor's field, and tha t  his foot fitted 
the tracks perfectly. It is argued that  to  make the prisoner put his 

foot in the track was procuring evidence by duress, and the 
(733) case of S. v. Jacobs, 50 K.C. 259, is cited. The object of all 

evidence is to elicit the truth. Confessions which are not volun- 
tary,  but are made either under the fear of punishment if they are not 
made, or in the hope of escaping punishment if they are made, are not 
received as evidence, because experience shows t h a t  they are liable to 
influence by those motives and cannot be relied on as guides to the 
trut,h. But  this objection will not apply to evidence of the sort before 
us. No fears or hopes of the prisoner could produce the resemblance of 
his track to that  found in the cornfield. This resemblance was a fact 
calculated to aid the jury and for their consideration. 
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"Evidence of this sort is called by the civilians 'real evidence,' is 
always admissible, and is of greater or less value according to the cir- 
cumstances. I n  Best on Evidence, sec. 183, the following instances of 
its value are given: 'In a case of burglary, where the thief gained ad- 
mittance into the house by opening the window with a pen-knife, which 
was broken in the attempt, and a part of the blade left sticking in the 
window frame, a broken knife, the fragment of which corresponded 
with t h a t  in the frame, was found in the pocket of the prisoner. So, 
where a man was found killed by a pistol, the wadding in the wound 
consisted of a par t  of a printed paper, the corresponding par t  of which 
was found in the  pocket of the prisoner. I n  another case of murder, a 
patch on one knee of the prisoner's breeches corresponded with an im- 
pression found on the soil close to  the place where the murdered body 
lay. I n  a case of robbery the prosecutor, when attacked, struck the 
robber on the face with a key, and a mark of a key with correspond- 
ing wards was visible on the face of the  prisoner, etc. Similar instances 
might be cited indefinitely. The exception, however, is tha t  the officer 
made the prisoner put his foot in the track in order to  test the re- 
semblance. I t  has been seen that this could not alter the fact of the 
resemblance, which is the only matter t h a t  would have weight in 
evidence." 

I n  S.  v. Thompson, 161 N.C. 238, the following testimony was found 
to be admissible: "Clifford Fowler, witness for the State, testified in 
regard to the  tracks found outside the window and to following them 
t o  the house of the prisoner. He s~tated tha t  when the  coroner's jury 
was a t  the house of the deceased, the prisoner went to  the house with 
his gun and was put in the tracks, and tha t  the prisoner was of suf- 
ficient height to have fired the gun. He  was then asked, "Tell how the 
prisoner acted in taking these measurements,' to which witness an- 
swered: 'I like not to have got himup there. He  didn't want tr, go 
there a t  all.' 

"Q. What did he do? A. Some one handed me a gun. I took him 
around to the window and handed him the gun. I said, 'Sam, 
get up there; I want t o  see if you are high enough to do the (534) 
shooting.' I said, 'You must take the gun.' He  did, and stepped 
up and put  the gun over his shoulder. I said, 'Put i t  to the shoulder 
just like you were going to  shoot it.' He  fetched the gun up and did 
like this (witness crouches down). He  put  his feet within 3 or 4 inches 
of the track. I said, 'Measure i t  and put your gun up there.' The gun 
looked like i t  might have been that  distance, about 7 inches from the 
window. 

"Q. State to  the jury, after he put i t  on his shoulder and pointed, 
if you got behind and sighted to see where i t  sighted with reference 
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to where deceased was sitting. A. It was on a line, and the shot was 
on the line. 

"The testimony of the constable giving the result of the observation 
of the pirsoncr standing a t  the window and pointing his gun in the 
direction in which i t  is known that  the deceased was a t  the time he 
was shot, is a physical fact or condition as to  which he could testify 
as in the case of the comparison of shoes and footprints. Wigmore on 
Ev., secs. 2263, 2265." 

S. v. Graham, supra, was approved in S. v. Mallett, 125 N.C. 725, 
which on writ of error was approved by the United States Supreme 
Court in 181 U.S. 589, which United States decision is printed in 128 
N.C. 619. The above and other cases arc cited with approval in S. v. 
Lowry, 170 N.C. 733, 734. 

Exception on this ground was not taken of the trial, but in our dis- 
cretion we have permitted i t  t o  be entered here and argued. 

The prisoner's counsel also urged tha t  when the prisoner was pre- 
scnted to  Mrs. Sealey the same night the crime was committed, shc 
was not so positive of his identity, but the next day a ,  crowd being 
present, she identified him fully. This was a matter for the jury and 
was doubtless fully argued before them by his able counsel. The fact 
that  when presented t o  her the first time she was not so clear as to 
the identity of the prisoner certainly is not a matter of which the 
prisoner can complain. It was to his interest and not to  his harm tha t  
this mattcr was brought out. What  she said on both occasions was 
competent to  elaborate or contradict her testimony of identification 
of the prisoner a t  the trial. 

Zilphia Jones, the witness for the prisoner, a t  whose house they 
found the hat  or cap alleged to be worn by the prisoner a t  the time 
the crime was committed, testified regarding the premises where she 
lived and stated that  "nobody could have gotten in a t  the kitchen un- 
less they had unlatched the door and pushed i t  open." The counsel 
for prisoner then proposed to ask this question: "Do you think you 
would have heard anybody there?" The court sustained the objection 

by the State and excluded the question. The witness had not 
(735) qualified as  an expert, and there was no ground to  except her 

from the general rule that  witness may testify only to facts. 
8. v. McLaughlin, 126 N.C. 1080. She was not expressing an impression 
created on her mind as to what she saw (8. v. McDowell, 129 N.C. 
524), but was asked simply an abstract question as to what she thought 
as to the extent to  which sound could be heard a t  t h a t  place. Besides 
there is not set out what answer the witness would have given nor 
its relevancy. 8. v. Rhyne, 109 N.C. 794. This and several other excep- 
tions are abandoned by being omitted in the brief. Rule 34, 164 N.C. 
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Exception 2 is tha t  a witness on being asked as to the character of 
Olivia Baucom, a witness for the prisoner, stated tha t  he had never 
heard any one say anything about her character. Counsel then asked 
"You never heard her character discussed?" The Court excluded this 
question, but the witness being further questioned stated tha t  "Her 
character was good." 

The court also properly excluded a question by prisoner to same 
witness as to  character of Olivia Baucom: "What did you hear your 
sister say about her?" Proof of character must be elicited by general 
questions, but not by specific statements. S.  v. Hairston, 121 N.C. 579. 
Nor can a party thus cross-examine his own witness. The other ex- 
ceptions down to 8 require no discussion and were doubtless taken out 
of "abundant caution." 

Exception 8 is tha t  the witness Sealey (the husband) testified tha t  
he had said t o  Captain Brown of the police, "I believe you have got 
the right man." This was in corroboration of his testimony and in any 
view was harmless. Few of the other exceptions require any discussion 
for the case turned upon the testimony of the woman as to whether 
the crime was committed, and if so as to the identity of the prisoner. 
These were matters eminently for the jury. 

The court, in stating the contentions of the defendant's counsel, said 
tha t  he did "not understand tha t  i t  is contended tha t  Mrs. Sealey has 
knowingly and intentionally testified falsely as to the identification, 
but  tha t  she is mistaken. The defendant contends tha t  upon all the 
evidence Mrs. Sealey is greatly interested, and naturally so, about this 
unfortunate episode," etc. If the court erred in saying this, counsel 
should have asked him to state their contention correctly (S. v. Fogle- 
man, 164 N.C. 458)) nor can we consider the exception now taken to  
the  charge as to matters in regard to which the court was not asked 
to charge. 

The entire charge shows a careful regard for the rights of the pris- 
oner and reiterates a ~ t  its close the following which had been previously 
stated in effect in the course of the charge: 

"In passing upon this evidence, I instruct you tha t  you ought (736) 
to  give full force and effect to the great principle which pre- 
vails in our criminal procedure tha t  any and every man charged with 
crime is presumed to be innocent, tha t  is, from the very moment he 
is put  on trial and up until you render your verdict, he is presumed to 
be innocent. The protection with which the law thus surrounds him 
can not be taken away from him until the State has satisfied you, 
thoroughly by evidence, beyond a reasonable doubt, of all the  facts 
necessary to be found by the jury in order to establish the guilt of the 
defendant. Now, gentlemen, counsel have argued to  you, and argued 
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to  you correctly, that  the law is that  unless you are satisfied beyond 
a reasonable doubt of the guilt of this defendant, that  you ought to 
return a verdict of not guilty." 

After full consideration of all the exceptions, the Court finds no 
error. There was strong evidence of corroborating facts. 

And now, speaking for myself only, and not for the Court: I n  S. v. 
Trull, 169 N.C. 370, we called attention to  the fact tha t  the appeal 
ought to  have been docketed a t  the preceding term, and tha t  the con- 
sent to  the  extension of time by the solicitor "was an irregularity and 
was beyond his authority." I n  this case, if the statute had been com- 
plied with, this appeal would have been docketed in time to  have been 
heard a t  the "end of the docket" a t  last term. Rule VI, 164 N.C. 432 
(Anno. Ed.).  

Revisal, 591, requires that  the statement of the case on appeal should 
be "served on the solicitor within 15 days," who shall return the case 
with his exceptions, if any, "within 10 days," and that the appellant 
"shall immediately request the judge to fix the time and place for set- 
tling the case, 'who shall' forthwith notify the attorneys, which time 
shall be not more than 20 days from the receipt of such request, and 
tha t  a t  tha t  time and place the judge shall settle and sign the case 
and file a copy in the office of the clerk, who shall within 20 days 
transmit the transcript to the Supreme Court." The special term be- 
gan 8 October. The sentence and appeal were entered 13 October. 
With reasonable diligence, the case could have been docketed a t  last 
term in time to  have been heard and disposed of a t  the call of the end 
of the docket, even if the entry "by consent 30 days to serve case and 
30 days to  serve counter case" had been valid. 

But  we have repeatedly held tha t  the time fixed by the statute can- 
not be extended by the judge (Cozart u. Assurance Co., 142 N.C. 522, 
and cases cited; Gupton v.  Sledge, 161 T.C. 213),  and we intiinated 
very plainly that i t  is not advisable tha t  i t  should be done by counsel 
in civil cases and tha t  the solicitor is without authority to extend the 

time any more than the judge could. S. V .  Trull, supra. 
(737) It is in the interest of justice tha t  criminal actions especially 

should be disposed of promptly. Speedy disposal of cases is 
recognized in Magna Carta as a right of the defendant. It is no less 
the right of the State in all criminal proceedings. If delay is necessary 
for a defendant to procure a fair trial before the jury, tha t  is a matter 
vested in the discretion of the trial judge for which he bears the re- 
sponsibility if the delay is unnecessarily granted. But  there can be 
no reason why after the trial there should be delay in settling and 
transmitting the case on appeal beyond the time allowed by law except 
the convenience of counsel, which cannot avail against the express and 
clear intent of the law. 
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On this occasion the prisoner, a negro, was charged and imprisoned 
for rape upon a responsible white woman in her little residence on the 
edge of Raleigh, where she was alone with her three little children. 
The Governor of the State was called out of his bed a t  midnight to 
face a crowd of men who were assaulting the jail in Raleigh to take 
the prisoner out and execute him summarily. Their motive was be- 
cause they feared t h a t  by the dilatoriness of justice, if not its uncer- 
tainty, the preventive and needed protection of prompt and certain 
punishment against such crimes would be lost. The Governor thought 
such was their motive, for he pledged those men tha t  "a special tern1 
would be a t  once called, the man promptly tried and if found guilty 
beyond a reasonable doubt by a jury of 12 men, he should be promptly 
executed." The Governor kept his word. A special term was a t  once 
called in the shortest time allowed by law. A judge from another dis- 
trict was sent here to  hold the term. Grand jurors and jurors were 
called here a t  great inconvenience to themselves and the expense of 
the term was incurred to  redeem the Governor's pledge. The writer 
has not investigated nor does he seek to  apportion or place the blame, 
but i t  is certain tha t  the pledge was frustrated and the object of the 
extra term not alttained. If the law in regard to time in settling the case 
had been observed, i t  would have been docketed and disposed of be- 
fore Court adjourned on 23 December. The trial began 8 October, and 
the appeal was taken 13 October. Two months and eleven days elapsed 
between those dates-which was ample time if the statute had been 
complied with in which to settle and send up the case on appeal. 

Courts are not above public criticism. Their officials are servants 
and agents of the people, and like the Centurion, they are'' under au- 
thority and law," and not above it. The writer, like any other citizen, 
has a right to notice, and as Chief Justice of this Court i t  is his duty 
to call attention to any defects or inefficiency in the administration 
of justice. The object is not to censure any official but, a s  in Trull's 
case, t o  prevent repetition of prejudicial delays in the courts. 
The Constitution prescribes that  the Supreme Court has super- (738) 
visory power and control over the inferior courts, which makes 
this Court to  a certain extent responsible if such defects as are brought 
to our attention are passed by unnoticed and therefore with our quasi- 
approval. 

Of what avail will any promise on such occasions be hereafter when 
the pledge of the  Governor of the State, made in the Capital City, has 
thus amounted to nothing except useless expense to the public and 
added compensation to officials for the extra term? Such offenders need 
never fear speedy punishment and lonely women will have no protec- 
tion from the brute's fear thereof. I n  view of such consequences, this 
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matter should not pass unnoticed. There is no desire to  criticize any 
one official, for they must adjust the responsibility among themselves, 
but to condemn the fact. 

I n  S.  v. Cameron, 166 N.C. 385-7, I called attention to the fact tha t  
the administration of justice in this State was dilatory and inefficient 
as regards capital offenses, with the result that  in some years we had 
had twice as many criminals executed by lynch law a s  by the courts, 
and that  we had annually according to the Attorney-General's reports 
twenty times as many capital cases in this State in proportion to  
population as in London with its heterogenous population from all 
quarters of the globe, and tha t  our percentage of homicides is greater 
even than in Sicily, notwithstanding its "Blackhand" and "Mafia." I 
exonerated then, as I do now, my associaites from any responsibility 
for thus discharging what I believed my duty. The facts I there stated 
are not denied. Since then throughout the country the State and 
American Bar  Associations and many judges and law writers have fell 
the necessity of giving ear to the growing dissatisfaction with the 
courts and of discarding the technicalities and unnecessary delays 
which have brought them under criticism. 

There has been some slight betterment in the trial of capital cases in 
this State by some reduction in the enormous disproportion of per- 
emptory challenges which has always made i t  impossible with us t o  
convict any man of a capital offense if possessed of influence and of 
means to retain influential counsel. 

The defect in this case has been in the usual "senatorial courtesy" 
which puts the convenience of counsel and officials above duty to  the 
public. In  this case, unlike the Trull case, there was notice to  the 
public, and especially to the court officials tha t  the Governor, by call- 
ing a special term, deemed that the public interests required prompt 
action and that if found guilty the prisoner should be promptly exe- 
cuted, which of course called for prompt review on appeal of any ex- 
ceptions of law taken a t  the trial. 

Nothing is more destructive of the social order than lynching; 
(739) nothing that is more completely anarchy than this taking hu- 

man life, not by authority of law. When the Emperor Galba was 
told by one of his adherents tha t  he had slain the leader of an  in- 
surrection against him, the stern Roman asked, "Who ordered you?" 
The prevalence of lynching in this State has been known to all men, 
outside of our borders as well as within, yet there are those who think 
i t  should not be mentioned by the courts because (in their opinion) i t  
is little short of sacrilege to admit the inefficiency of officialdom which 
is responsible for it. 

Nothing can prevent some crime occurring, but promptness and cer- 
tainty of punishment can reduce i t  to a minimum. As long as human 
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nature is what i t  is, whenever men see that  their courts do not repress 
crime by promptness and certainty of punishment, or believe that  the 
pardoning power is overexercised, they will, on occasion of sufficient 
importance, take the law in their own hands, to  secure the protection 
which the courts ought to give them. 

This brutal crime was committed on 19 September 1917, now more 
than five months ago, and the man whom the jury have found com- 
mitted the crime is still unpunished. The certificate of this opinion 
will not go down in regular course till the first Monday in March. 
The Governor, according to custom, may assign 30 days before execu- 
tion, which will take place, therefore, after nearly seven months delay. 
By the combined power of an illegal mob and the Governor a trial was 
had within a reasonable time, but this has had no effect on the dilatori- 
ness of the courts. There was no haste in the trial, and this Court has 
found no error was committed in its conduct. But an execution delayed 
for seven months does not produce the deterrent effect of promptness 
in the punishment of the guilty. 

The victim of this brutal crime was not the wife of a banker, a 
lawyer, or a rich man, with attendants around her to prevent the possi- 
bility of its occurrence. She, like many thousands of good women 
throughout the State, was left alone with her little children during her 
husband's absence a t  his work. They need the protection of the terror 
of a prompt and speedy execution of the law. And that should not be 
withheld for the convenience of counsel or by the easy indifference of 
officials. 

As a Legislature is to be elected this year, i t  is a matter for their 
consideration whether regulations shall not be prescribed for the more 
prompt sending up of appeals in criminal cases, and this Court might 
prescribe regulations for the more immediate sending down the certifi- 
cate in cases of this kind, for the protection of the women of the State, 
and indeed in all capital cases. So necessary is promptness as a de- 
terrent of crime that  in England an a~ct of Parliament requires1 
that  the appeal in every criminal case must be docketed within (740) 
ten days after trial, and ordinarily the court renders its decision 
in less than 20 days and in murder cases usually in much shorter time. 
Even in Germany the law requires that  the argument on appeal in 
criminal cases must be had in the higher court within a fortnight after 
the verdict and the opinion is always promptly delivered. 

Besides the solicitor was not required to take the full time allowed 
him to serve his counter-case of 10 days, nor was the judge required 
to take 20 days to set a time to settle the case on appeal, nor was the 
clerk required to  take 20 days in which t o  transmit the transcript to 
the Supreme Court. These were the limits. The clerk cannot withhold 
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and presumably did not hold the case back for prepayment of his 
costs. S .  v. Nash, 109 N.C. 822. If the case gets up to the Supreme 
Court by econoiny of the time allowed, i t  would have been heard a t  
that  term. This is fully discussed in Caldwell v. Wilson, 121 N.C. 424. 
The appellant had no powcr to prevent its being docketed for "An 
appeal is deemed docketed when thc transcript is received by the 
Clerk of this Court. It then becomes a record of the Court, not subject 
to control of parties or counsel." Bmflord v. Reed,  124 N.C. 345. 

During the unncceseary delay of this casc, on 12 January 1918, in 
this county, another rape upon a white woman by a negro was com- 
mitted. It is probable t<hat if t h c r ~  hnd been prompt action in regwd 
to this case the subsequent crime would not have been committed. If 
punishment does not deter froin crime, why impose a capital sentence 
a t  all? 

Crimcs of a capital nature are always comlnittctl under some power- 
ful influence, and the occurrence of lynch law proves tha t  the judg- 
ment of the common sense of the people is tha t  the terror of prompt 
investigation and punishment of the guilty is necessary as a deterrent. 
We must either accept lynchings as a permanent evil or prevent it, like 
other countries, by making the courts prompt and efficient in the pun- 
ishment of crime. 

To  prevent any possible criticism attaching to  my brethren, I repeat, 
in the language of the great Apostle to the Gentiles, that  "These things 
I say for mysclf, and not by commandment." 

For the Court let i t  be entered tha t  after a careful review of all the 
exceptions of the prisoner, we find 

No error. 

BROWN, J., concurring: I concur in the opinion of thc Court ren- 
dered by the Chief Justice upon the matters of law presented upon the 
record, and am clearly of opinion that no error was committed upon 
the trial in the Supcrior Court tha t  justifies us in directing another 

trial. 
(741) With entire deference for the opinion of others, I do not, 

think tha t  tlic record discloses tha t  there has been any justi- 
fiable delay in docketing the appeal in this Court or tha t  the learned 
judge of the Superior Court who presided a t  this trial, or tlie diligent 
and able solicitor for the State have been guilty of any negli, qence or 
dereliction of duty whatever. 

As the case was tried last October, under our statute the appeal 
was properly taken to tlie succceding term of the  Supreme Court, 
wllich is the  presen~t t c rn~ .  By ron~sent of counsel for the prisoner, i t  
was advanced and argued five weeks in advance of the regular call of 
the Seventh District. 
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The solicitor could not compel the prisoner's counsel to docket the 
appeal until the present term, and this Court could not properly issue 
a writ to compel such docketing in advance of the date fixed by law. 

If however, the appeal had been docketed here a t  last term, it could 
have been then heard, but there is no law compelling such advanced 
docketing tha t  I am aware of. 

I am further of opinion tha t  the solicitor has the right to  consent t o  
the enlargement of time within which to serve a case on appeal. I do 
not understand that  Trull's case decides to the contrary. It holds tha t  
the solicitor has no right to consent to a postponement of the docketing 
of an appeal in the Supreme Court beyond the time fixed by law. 

Forn~erly the statement of the case on appeal in criminal actions 
was prepared by the judge (S. v. Randall, 88 X.C. 611)) but  i t  is now 
provided by statute (Revisal, sec. 3277) that  '(the appeal shall be 
perfected and the case for the Supreme Court settled as provided in 
civil actions." 

This change in the law makes i t  necessary to serve the case on ap- 
peal on the solicitor personally, as "the solicitor represents the State 
in criminal prosecutions and the statement of cases on appeal in such 
cases should be submitted to him for acceptance or objection." S. v. 
Cameron, 121 N.C. 572. 

The solicitor may agree to a case on appeal detrimental to  the 
cause of the State, and the judge cannot correct i t ,  as held in X. v. 
Chafin, 125 N.C. 664, in which C'lark, J., says: '(The case on appeal 
was agreed upon by the solicitor and the counsel for the defendant. 
Such being the case, there is no ground for action by the judge (8. v. 
Cameron, 121 N.C. 572; The Code, sec. 1234), nor for a certiorari to 
correct the case by the judge's notes of the evidence on file; nor to  
permit the judge to  correct the case." 

With such absolute control over the statement of the case on appeal, 
i t  would be very remarkable if the law denied to the solicitor 
the right to agree to an enlargement of the time when necessary (742) 
to  properly make up such case. He has the same power as 
counsel in civil cases, and their right to agree to such extension of 
time has never been questioned. Pell's Rev., sec. 591, and cases cited. 

Why then question the right of the solicitor? It is derived from the 
same statute. 

The existence of the power is necessary to protect the interests of 
society and of the State, as the solicitor cannot expect an extension 
of time if he cannot grant it, and if the solicitor is always held 
to ten days within which to serve his counter-case, the case of the 
defendant may be served on him a t  the beginning of a busy term when 
he could not give i t  attention during the ten days without neglecting 
other duties. 
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Again, there has bccn no delay. The appeal is here as soon as it  
would have been if no provision of the statute had been waived, and 
no extension of time granted. The prisoner wa.s sentenced to death on 
13 October 1917; the papers for settlement of case on appcal reached 
tlie ~udge  on 8 Deceiilbcr 1917, and the case was se~ttlcd on 18 December 
1917, showing a period of 67 days from the time the appcal was taken 
until the case was settled. 

Under Rcvisal, sec. 591, the defendant had 15 days within which 
t o  serve his case; the solicitor 10 days to serve counter-case; the de- 
fendant 15 days to send thc papers to  the judge; the judge 20 days 
within which to  fix its time for scttling a case. The clerk of the Su- 
perior Court is allowed 20 days within which to  transmit thc tran- 
script to this Court (Revisal, 592), making a total of 80 days given 
by the State within which to docket case here. This would have brought 
the record to this Court on 2 January 1918, some 10 days after its 
adjournment a t  Fall Term, 1917. 

It cannot be justly charged that public officials arc derelict in their 
duty when their acts are wcll within the statute enacted for their 
direction. 

I know from long experience on the Superior Court bench something 
of the exacting nature of tllc duties of that officc and how little time 
judges and solicitors have to make up cases on appeal, a very difficult 
and tedious character of work. I n  this case I think the judge and the 
solicitor actcd well within the authority conferred on them by law, 
and I know they acted conscientiously and with a desire to serve the 
best interests of the State. 

They, too, havc bccn elected by the peoplc, t o  whom they are re- 
sponsible, not to this Court, and our supervisory jurisdiction over other 
courts is restricted by the Constitution (Art. 4, sec.8) to the issuing 

of remedial writs for which no application has been made, and 
(743) does not extend to the right to condemn public officers without 

notice and when they liavc not been heard and cannot defend 
themselvcs. 

Tha t  our Superior Court judges and solicitors do their full duty 
is shown by the records of our courts and the manner in which business 
is dispatched in them. There is no unreasonable delay in the trial of 
criminal cases in North Carolina. On the contrary, there are few, if 
any, States in the Union where they are more rapidly disposed of. 

I am authorized 60 state t.hat Justices Walker, Hoke, and Allen 
concur in this opinion. 

Cited:  Bradleg v. ddanu fac tu~ ing  Co., 177 N.C. 155; S. v. O'Neal, 
187 N.C. 24; S. v. Godette ,  188 N.C. 503; S. v. Brodie, 190 N.C. 557; 
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S .  v. Hickey,  198 N.C.  48; S. v McGee, 214 N.C.  186; 8. v. Tilley, 239 
N.C. 250, 251. 

STATE v. JAMES LITTLE. 

(Filed 22 December, 1917.) 

1. ContemptCourts-Powers.  
Revisal, secs. 939 et seq., regulating proceedings "for contempt and as 

for contempt," confer on courts all the inherent powers to attach for con- 
tempt that  were recognized by the common law as  essential to the due 
and orderly exercise of their jurisdiction and functions. 

2. Same-Definition. 
The power conferred by Revisal, secs. 939 et seq., on courts to punish 

for contempt, etc., includes all cases of disorderly conduct, breaches of 
the peace, noise and other disturbance near enough and designed and rea- 
sonably calculated to interrupt the proceedings of the court then engaged 
in the administration of the State's justice and the dispatch of business 
presently before it. 

3. Same--Witnesses. 
The power of a court to attach for contempt, etc., includes its protec- 

tion to all  officers of the court, jurors, attorneys, and others who in the 
line of their official duty a re  assisting the court in the present dispatch 
of its business, and to all witnesses who are in attendance under sub- 
poena to give evidence in causes pending before it. 

4. Same--Assault on  Witaess-Summary Punishment. 
Where the defendant in a criminal action has assaulted the State's 

principal wibness during the term and before trial, for  the purpose of 
hindering or delaying the administration of justice by the court, he is in 
direct contempt thereof, without right of appeal, trial by or to demand 
that  his hearing be removed to another judge for determination. The 
distinction between proceedings "as for contempt" pointed out. 

5. Contempt-Findings-Evidence-Appeal and  Error. 
Where the judge has found sufficient facts to attach the defendant for 

direct contempt of court, upon imposing punishment therefor, will not be 
disturbed on appeal. 

6. Same-Courts-Jurisdiction-Habeas Corpus-Appeal and  Error-Cer- 
tiorari. 

Where a defendant punished for  direct contempt contends that  a legal 
right has been denied him, and it  is made to appear that the court was 
without jurisdiction of the cause or power to impose the sentence, his 
remedy is by habeas co~pws proceedings, taken to the Supreme Court, if 
necessary, by writ of certiorari. 
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(744) ATTACHMENT for contempt, heard before Long, J., a t  July 
Criminal Term 1917 of RICHMOND. 

On notices issued, the court heard the evidence submitted on affi- 
davits; made full and pertinent findings of fact, which are spread upon 
the record, and thereupon adjudged defendant guilty of contempt and 
imposed a fine and imprisonment. 

Defendant excepted and appealed. 

Attorney-General Manning and Assistant Attorney-General Sykes  
for the State. 

0. L. Henry and F .  W .  Bynlum for defendant. 

HOKE, J. It appears from the findings of fact which accompany 
the case on appeal and are a part  of i t  that, a t  the criminal term afore- 
said, indictments were pending against defendant for illegal traffic 
in spirituous liquors and tha t  a brother of defendant, Hector Little, 
was also indicted for similar offenses, and tha t  a principal vitness 
against these defendants was one W. E. Reynolds; tha t  on Tuesday 
night of the term about 9 P. M., before the trial of the cases, a t  a 
cafe in the town of Rockingham, near the court house and near the 
hotel where the judge was staying, the said witness was violently as- 
saulted and severely injured by the present defendant as the witness 
was endeavoring to go from the cafe to his boarding house, the brother 
Hector and a young man named Morgan, who was driving the car of 
defendant, being the only persons present a t  the time. 

I n  r e g a ~ d  t o  the person actually guilty of the assault, the puri2ose 
and motives prompting the same and some of the circumstances inci- 
dent to  the enquiry, the findings of the court are as  follows: 

From all the  evidence the count finds as a fact tha t  the defendant 
Little is the person who assaulted Reynolds, who was a witness against 
him; and the court also finds as a fact that  his object and purpose 
was to defeat or impair and prejudice and delay the rights and reme- 
dies of the State in the indictments against him in which Reynolds 
was witness against him, and t'he court finds, also, the fact that  his 
acts and conduct did tend to impede and hinder and interfere with 

the rights and remedies of the State and caused the court to 
(745) delay in the transaction of the business a t  this term of the 

court, and to  impair the respect and authority for the pro- 
ceedings of this court. Tha t  after respondent made the assault on 
Reynolds, during the term, respondent was tried in two of the cases 
against him, and was convicted and sentenced in one case and acquitted 
in one, and two o~thers were continued. His brother, Hector Little. was 
tried in one case for retailing, also, and was convicted and sentenced. 
Reynolds was a witness against both of them. 



N.C.] SPRING TERM,  1918. 789 

"The court finds tha t  the defendant has been guilty of contempt of 
the  court and of it~s lawful orders, process, and proceedings, and it so 
adjudges respondent to be in contempt of court and adjudges that  he 
pay a fine of $100 and tha t  he be imprisoned in the county jail for n 
period of thirty days." 

There was ample evidence t o  support such findings, and we are of 
opinion tha t  the court correctly adjudged the defendant guilty of di- 
rect contempt and administered summary punishment for the offense. 

It is thus far  understood and has been not infrequently decided that  
our statute, Revisal, ch. 17, secs. 939-945, inclusive, regulating pro- 
ceedings "for contempt and as for contempt," purports to  confer on 
the courts all the inherent powers to attach for contempt tha t  were 
recognized by the common law as  essential to the due and orderly 
exercise of their jurisdiction and functions. I n  re Brown, 168 N.C. 417; 
Ex parte McCown, 139 K.C. 95; Ex parte Schenck, 65 N.C. 366. 

,4nd in IMcCown's case, supra, i t  is held that "The provision of sec- 
tion 939 of said chapter, subsecs. 1 and 3 ;  Code of 1883, sec. 648, were 
broad enough to extend to  and include, and did include, all cases of 
disorderly conduct, breaches of the peace, noise, or other disturbance 
near enough and designed and reasonably calculated t o  interrupt the 
proceedings of a court then engaged in the administration of the  State's 
justice and the dispatch of business presently before it." 

McCown's case was one where a citizen, angered because he consid- 
ered a sentence just imposed upon a prisoner convicted of manslaugh- 
ter was too light, for tha t  reason made an assault on the presiding 
judge a t  his hotel during a recess of the court and before adjourn- 
ment. The judgment, imposing summary punishment for contempt, 
was upheld, not so much because the  assault was made on the person 
of the judge, but because, on the facts presented, i t  was a breach of 
the peace designed and calculated to impede, embarrass, and obstruct 
the present administration of the State's justice in causes then pend- 
ing before the court and a perusal of that well-considered case and 
many of the authorities cited will show tha t  the position extends its 
protection to all officers of the court, jurors, attorneys, and others who 
in the line o~f official duty are assisting the court in the present dispatch 
of its business and to all witnesses who are in attendance under 
subpoena~s to give evidence in causes pending before it. S. v. (746) 
Moore, 146 N.C. 653; I n  re Gorham, 129 N.C. 481; I n  re Deaton, 
105 N.C. 59; S. v. Mott, 49 N.C. 449; Ex parte Summers, 27 N.C. 149; 
Commonwealth v.. Dandridge, 2 Va. Cases, 408; Cartwright's case, 
114 Mass. 230; S. v. Steube, 3 Ohio C.C. 383; I n  re Healy, 53 Vt. 694; 
People v. Wilson, 64 Ill. 195; Ex parte McLeod, 120 Fed. 130; U .  S. 
v. Anonymous, 21 Fed. 761; U .  S. v. Patterson, 26 Fed. 509; Ex parte 
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King, 7 Vesey 315; Ex parte Barrow, 8 Vesey 535; Willia?ns v. Johns., 
2 Dickens 477. 

Thus in U .  8. v. Patterson, case of an assault on an attorney, Ham- 
mond, J., said: "The principle protects parties, jurors, witnesses, the 
officers of the court and all engaged in and about the business of the 
court, even from the service of civil process while in attendance, etc." 

And the prcsent Chief Justice, in his concurring opinion in Gorham's 
case, said: "The Constitution, Art. 4, sec. 12, provides: 'The General 
Assembly shall have no power to  deprive the Judicial Department of 
any power of jurisdiction whicl~ rightfully pertains to it as a coordinate 
department of the Government.' If the General Assembly had express- 
ly enacted that such acts as are here found to have been committed by 
the respondents, could not bc punished by the courts, i t  would have 
been a nullity nls an attempt to de~prive the judiciary of a power which 
has belonged to it  from the remotest antiquity, and which has never 
been denied to any other court, and which is an inherent power neces- 
sary t o  the very existence of any authority in thc courts. If the l~ln- 
rnent a juror passes out of the court room, hired lobbyists in the pay 
of powerful and wealthy suitors can take them in charge, suborn them, 
bribe them, slecp with them, treat them, and snap their fingers with 
importunity a t  the court, then indeed the judiciary is worse than 
'exhausted.' I t  will not avail that the parties can be tried for 'embrac- 
ery' a t  the next term, if all the judge can do is to make a mistrial. The 
injuries done and the contempt of the court is most fully shown by 
preventing a trial a t  this term. Thc contempt could not be more direct 
or pa1pat)le if a hand of nrme~d meln had followed the jury to  the ccuut 
house with threats of violencc if their verdict was unfavorable, and 
had stood just outside the door t o  execute punishment if disappointed. 
It is equally a contempt of court whcther a man meets a juror just 
outside the court room with 3 h b e  or a hludgeon in his hand. If the 
court cannot prevent either because not done within the court room, 
the administration of justice is no longer free. The independence of 
the judiciary no longer exists." 

The fact that  several of the North Carolina authorities were in pro- 
ceedings "as for contempt," under some special provisions of the stat- 
uFe on tha t  subject, does not impair or in way interfere with the pow- 

ers of thc court to deal sumn~arily in cases corning also within 
(747) the sections appertaining to  direct contempt. And the same con- 

siderations which justify the imposition of summary punishment 
afford the basis for our devisions to the effect that  in cases of this 
character breaches of the peace, noise, or other disturbance directly 
tending t o  interrupt the proceedings of the court, neither an appeal nor 
trial by jury nor, as a matter of right, a removal of the hearing be- 
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fore another judge is permissible. It would present a humiliating ex- 
hibit of helplessness if a court, holding a term and engaged in the 
present dispensation of the State's justice, could have its attorneys as- 
saulted, its jurors bribed, or its subpoenaed witnesses intimidated or 
beaten and find its orders made in the effort to protect them and to 
enforce respect and obedience to its authority, stayed till they could be 
reviewed on appeal. The statute, Revisal, sec. 939, recognizes that no 
appeal shall be allow~d in such cases and our decisions are to like 
purport. I n  re Brown, supra; Ex parte McCown; Ex parte Deaton. 

KO more should there be a trial by jury or a removal before another 
judge as a matter of right. Speaking to this question in Brown's case, 
the Court said: "While it is understood with us that  in mere matters 
of procedure and in courts below the Supreme Court which comes un- 
der the influence of a special constitutional provision, the question 
uresented may be to some extent regulated by legislation, i t  is also 
held that  both as to  direct and constructive contempts the trial is 
properly had by the court without the intervention of the jurv. and 
usually by the court against which the offense has been committed. 
. . . The power in question is conferred to enable a court to command 
respect and obedience, and it  would go far to weaken and, in case of 
direct contempt, would well-nigh destroy i t  if the occasion of its 
present exercise would have to be referred for decision to  some other 
tribunal or agency." And it  is in no sense the denial of a constitutional 
right that  a jury trial is refused in such cases. 

I n  Brown's case the Court said further: "At common law, the power 
of courts of record of general jurisdiction to  punish for contempt, and 
in certain instances by summary procedure, has existed time out of 
mind, as said by Judge Blackstone, 'as far as the annals of the law 
extend,' " and by C. J. Wilmot, in King v. Alman, 8 State Trials, 53. 
quoted in McCown's case, supra: "The power which the courts in 
Westminister Hall have of vindicating their own authority is coeval 
with their first foundation and institution; i t  is a necessary incident to  
every court of justice, whether of record or not to fine and imprison 
for a contempt of the court acted in the face of i t  (1 Vent. I ) ,  and the 
issuing of attachments by the Supreme Courts of Justice in West- 
minister Hall for conteinpts out of court stands upon the same im- 
memorial usage as support the whole fabric of the common law; 
i t  is as much the lex terrae and within the exception of Magna (748) 
Carta as the issuing any other legal process whatever. I have 
examined very carefully to see if I could find out any vestiges or 
traces of its introduction, but can find none; i t  is as ancient as any 
other part of the common law; there is no priority or posteriority to 
be discovered about it, and therefore i t  cannot be said to invade the 
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common law, but ah act in alliance and friendly conjunction with e w r y  
other provision which the wisdom of our ancestors has established for 
the general good of society." 

Well might the Massachusetts Court, therefore, in Cartwright's case, 
supra, say tha t  "summary procedure in their cases is in accord with 
the law of the land," within the meaning of our declaration of rights, 
and when a person, as  in this instance, is guilty of "breach of the 
peace, noise or other disturbance, directly tending to interrupt the pro- 
ceedings of a court holding a term for the administration of the  Ia~v, 
they may be suinnlarily punished instantly and without further in- 
vestigation if it occurs in the presence and view of the court, and on 
notice to show cause and proper proof had if further cvidence is re- 
quired, and in neithcr case is an appeal or trial by jury allowcd." Ex  
Parte Terru. 128 U.S. 289. 

If a defendant, in such case, has reason to believe tha t  a legal right 
has been denied and i t  is made to appear t h a t  the court was without 
"jurisdiction of the cause and was manifestly without power to impose 
the sentence cornnlained of. the samc mav be inauired into on habeas 
corpus proceedings, removed to this Court if necessary by writ of cer- 
tiorari." I n  re Holly, 154 N.C. 163. 

The defendant having been adjudged guilty of direct contempt, 
and by rcslson of unlawful conduct tending to "interrupt and hinder 
the proceedings of the court and to impair the respect due to  its au- 
thority," no appeal lies from the scntencc imposed upon him, and this 
will be certified that  the same may be duly enforccd by process issuing 
from Superior Court. 

Appeal dismissed. 

Cited: I n  re Fountain, 182 N.C. 53, 54; S. v. Hooker, 183 N.C. 767; 
Luther 21. Luther, 234 N.C. 432. 

STATE v. AVERI' BEART. 

(Filed 22 Tkce~nber, 1917.) 

1. Intoxicating Li~~uo1~s-Possession-Statutes-6rin1a Facie Case-Pre- 
snmn~>tions-Instructions-Uurden of Proof. 

TJpon a trial for violating the ~~roliibition laws of the State, when evi- 
dence is conflicting as to whether tllc defendant had  in his possession at 
any one t i ~ n e  n gill1011 or more of spiritnons 11quor. nliic.11 iq n ~ a d e  p r ~ v t t t r  

faor evidcmce of its violation hg chapter 44, IAam7s of 1913, the presump- 
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tion of innocence remains with the defendant throughout, with the burden 
on the State to show the fact of the possession or of the forbidden pur- 
pose; and a charge by the court that the defendant must prove to the satis- 
faction of the jury that he did not hare  it for sale, if he had it  in his 
possession, is reversible error. 

2. Instructions - Confiicting Charge - Intoxicating Liquors - Burden of 
Proof-Appeal and  Error. 

A charge of the court to the jury erroneously requiring the defendant to 
show that his possession of a gallon or more of spirituous liquor was not 
for forbidden purposes is not cured by an instruction elsewhere correctly 
given, and the conflicting instructions constitutes reversible error. 

CLARK, C. J., dissenting. 

Indictment for unlawful retailing spirituous liquors, tried (749) 
before Justice, J., a t  August Term 1917 of CALDWELL. 

There were counts in the  bill for having in possession certain 
spirituous and vinous liquors in quantities greater than three gallons 
for the  purposes of slale, contrary to law, and for receiving liquors. etc., 
in quantities greater than one quart, etc. 

There was verdict of guilty, and defendant, having duly excepted, 
appealed. 

Attorney-General Manning and Assistant Attorney-General Sykes  
for the State. 

W .  C. Newland and M .  N. Harshaw for defendant. 

HOKE, J. Chapter 44, Laws 1913, provides tha t  i t  shall be unlaw- 
ful for any person other than druggists or medical depositories, duly 
licensed, to  have in their possession for the purposes of sale spirituous, 
vinous or malt liquors, and makes the possession of one gallon of 
spirituous liquors a t  any one time prima facie evidence of a violation 
of this section of the statute. 

On the record, there were facts in evidence permitting the inference 
tha t  defendant had in possession a t  one time more than one gallon of 
spirituous liquors, and in reference thereto the court charged the jury 
as  follows: "If the defendant did not have i t  in his possession, tha t  
ends it. He  was not guilty; but if he had i t  in his possession when the 
officer went up there, then the law says tha t  constitutes a prima facie 
case, that  he had it in his possession for sale, and i t  devolves upon the 
defendant to prove to the satisfaction of the jury tha t  he did not have 
i t  for sale." 

To  tha t  part  of the charge which says "It devolves upon the defend- 
ant  to prove to  the satisfaction of the jury that he did not have it for 
sale," the defendant excepted. 
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We think the exception is wcll taken. The power of the General As- 
sembly to enact legislation of this character is fully established with 

us. S. v. Barrett, 138 N.C. 630. 
(750) I n  construing this and other statutes of like kind, however, our 

Court has often held that  while the guilty purpose may be in- 
ferred from the fact of possession established, and the court should 
instruct the jury to consider the evidence in view of the artificial 

given to such possession, the presumption od innocence is also 
prescnt, and if on the entirc testimony there 1s reasonable doubt of 
the defendant's guilt, either as t o  fact of the possession or of the for- 
bidden purpose, the defendant should be acquitted. S. v. W7lbourne, 
87 N.C. 529; X. v. Woodley, 47 N.C. 276. 

His  Honor in the closing portion of his charge gave recognition to  
this position, but not suficicntly so to correct the  error indicated, which 
appears in the body of the charge more than once, and prcsents a casc 
on conflict of instructions which entitles defendant to a new trial. 

I n  a case a t  the present term (Vanderbilt v. Chapman), Associate 
Justice Allen quotes with approval from Horton v. R.  R., 162 N.C. 
455, as  follows: "In any view of the charge of the court, there are con- 
flicting instructions on material points and, under such circumstances, 
this Court should direct another trial. Williams v. Haid, 118 N.C. 481." 

Tlie prescnt case is further controlled by our recent decision of S. v. 
Wilkerson, 164 N.C. 432-36-38. And under the principles of that  de- 
cision and tlle others cited, the defendant must be awarded a new trial. 

While we fully recognize tha t  our prohibition policy as expressed in 
the valid statutas of tlic State should be enforced, cvc arc also wcll as- 
sured tha t  the rights and libcrties of an independent and well-ordered 
citizenship are of supremest importance to  our social and political life, 
and tha t  the safeguards established for their preservation and protec- 
tion should at  all times and under all circun~stances be jealously main- 
tained. 

New trial. 

CLARK, C.J., dissenting: It is with the greatest reluctance always 
tha t  I dissent from the views reached by my brethren. I n  tlle matter of 
the prohibition of the sale of intoxicating liquors and the measures 
necessary for its enforcement the will of the people of this State has 
been expressed by a referendum and by a succession of statutes, each 
more and more searching in its nature as the necessity to procure effi- 
cient enforcemnt appeared. The United States Congress has also ex- 
pressed its determination to  aid in the enforcement of such laws, and 
since the Wilson Act was construed into innocuous desuetude by a de- 
cision of the Federal Supreme Court more stringent acts have been 
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passed, including the recent Reed-Smoot or "Bone-Dry" law, and stiIl 
more lately by the submission to the States of a constitutional amend- 
ment. 

The basis of our entire government, State anld Federal, is tliat (751) 
i t  expresses the will of the people; and when that  has becn inade 
plain by statute after statute intended to make effective the enforce- 
ment of the laws against the sale of intoxicating liquors, the courts, 
who are merely the agents of the people as fully as legislatures or Con- 
gress or the State and Federal exccutives, should construe these stat- 
utes to  execute the evident intent of the law-making body "to repress 
the evil and advance the remedy." The execution of such law should 
be effective, disregarding as far as possible all evasions set up by the 
ingenuity of counsel who, of course, represent their clients, and not the 
will, however clearly expressed, of the Legislature. 

Laws 1913, ch. 44, provides that i t  shall be unlawful for any person 
other than druggist or medical depositories, duly licensed, to  have in 
their possession for the pul-pose of salc any spirituous, vinous or malt 
liquors, and makes the possession of more than one gallon of spirituous 
liquors a t  any one time prima facie evidence of the violation of that  
statute. 

Judge Justice charged on this occasion as follows: "If he (the de- 
fendant) did not have i t  (the liquor) in his possession, tha t  ends it. 
He  was not guilty; but if hc had i t  in his possession when the officers 
went up there, then the law says that constitutes a prima facie casc 
that  he had if, in his possession for aale, allid it devolves upon the de- 
fendant to  prove to  the sstbqfaction of the jury that  he did not have it 
for salc. You have heard the testimony of the defendant bcaring upon it  
and counsel contending upon the question of having i t  for sale, so that, 
in the first place, if you find that he had trhis liquor in his possession, 
thcn that  would constitute prima facie evidence of guilt, that  wouId be 
prima facie to  call for testimony from the defendant, and the ques- 
tion upon all the testimony with that presumption of the law applying 
is, Has the State shown you beyond a reasonable doubt that  he had 
i t  for sale? If i t  has, i t  is your duty to  convict. However, if the State 
has not so satisfied you, i t  is your duty to return a verdict of not 
guilty." 

It would seem that  this is a substantial compliance with the formula 
generally used. This was the summing up and conclusion of the charge 
and couid not be misunderstood by the jury. 

It has been said by Mr.  Justice Walker a t  this term in 8. v. Orr, "The 
charge must always be viewed as a whole and considered in the re- 
iation of each part to  cvery other part." This has been cited and ap- 
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proved by Brozcn, J., in Hargis v. Power Co., ante, 31. Besides, this 
wholesonle doctrine has been announced in many other cases. 

The expression "beyond a reasonable doubt" is not a fetish that  is 
superior to the power of legislation to change it, vhich i t  has 

(752) done in very many instances by making the proof beyond a 
reasonable doubt or admission of a certain state of facts prima 

facie evidence of guilt, thus throwing upon the defendant the burden 
of satisfying the jury tha t  such prima facie evidence was not true, 
and on failure of the defendant to  do this the jury, under the statute, 
should bring in a verdict of guilty. 

From time immemorial i t  has been held that when willful killing 
with a deadly weapon is shown or admitted, the law presumes malice, 
and the defendant is guilty of murder unless matters in defense of 
mitigation are proven to the satisfaction of the jury. That doctrine 
is what the Legislature applied in this case to the offense of retailing 
liquor contrary to law, and it  cannot be contended even that i t  is un- 
constitutional for the Legislature so to enact. Similar statutes have 
been passed as to many other offenses because in the opinion of the 
Legislature the efficient administration of justice required this to  be 
done, and have always been held valid. 

In  a very able opinion in S. v. Barrett, 138 N.C. 630, which has been 
cited and approved in many cases cited in the Anno. Ed., i t  was held 
that  Laws 1910, ch. 434, which made "the possession of liquor in a 
quantity more than one quart prima facie evidence of having it  for 
sale" was valid hecause "the Legislature has the power to  change the 
rules of evidence and declare that  certain facts or conditions, when 
shown, shall constitute prima facie evidence of guilt." 

Connor, J., in that case cited many authorities in this State and else- 
where to support his conclusion. This, however, was hardly necessary, 
for the rules of evidence are subject to be changed by the Legislature 
in whatever manner it deems necessary for the suppression of crime, 
and such rules are more necessary to  be rigorous as to  some offenses 
than as to others, and of this discrimination the Legislature is the sole 
judge. 

S. v. Barrett has been cited and approved since in many cases, among 
them by Allen, J., in Drainage Commissioners v. Mitchell, 170 N.C. 
325, and by Walker, J., in S. v. Randall, ibid., 757. I n  Drainage Corn- 
missioners v. Mitchell, just cited, Allen, J., cites sundry crimes as t o  
which the proof or admission of a certain state of facts "shall consti- 
tute prima facie evidence of guilt," the following: "Revisal, 3708, 
which makes the possession of a deadly weapon, named in the statute, 
about one's person, prima facie evidence of concealment; the statute 
making the possession of more than one gallon of intoxicating liquors 
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prima facie evidence of having liquor for sale," and states that  there 
are many other statutes, both in criminal and civil matters, which ap- 
ply the same rule. 

The same legislation was upheld in an opinion by Walker, J., in S.  
v. Randall, 170 X.C. 757, upholding the validity o~f the "Search 
and Seizure Act." which made the sossession of more than one (753) 
gallon of spiritubus liquor prima f a k e  evidence of having i t  for 
sale. 

I n  Fortune v. Hunt, 149 N.C. 358, the Court held tha t  when the law 
raises a presumption from a fact shown or admitted the burden to 
show the contrary rests upon the other side. To the same effect Smith- 
wick v. Moore, 145 N.C. 110. I n  Benedict v. Jones, 129 K.C. 470, the 
Court went so far as to  hold that  the presumption tha t  a certificate of 
probate was correct could be overcome only by '(clear, strong, and 
convincing evidence." To  the same effect, Lumber Co. v. Leonard, 145 
N.C. 341, cited and approved by Mr.  Justice Hoke in Odum v. Clark, 
146 N.C. 550, and also in Glenn v. Glenn, 169 N.C. 730. 

I n  this case, the jury found the defendant was in possession of the 
liquor contrary to  law, beyond a reasnable doubt, for the judge 
charged them that  if they did not so find, the defendant was not guilty. 
H e  also charged them, in the terms of the statute, tha t  if they found 
this fact then it called for testimony from the defendant tha t  he did 
not have i t  for sale (which was a matter resting peculiarly within his 
knowledge) and then added: "The question upon all the testimony with 
that  presumption of the law applying is, Has  the State shown you 
beyond a reasonable doubt tha t  he had i t  for sale? If i t  has, i t  is your 
duty to convict. However, if the State has not so satisfied you, i t  is 
your duty to  return a verdict of not guilty." 

There was ample evidence to support the finding of the jury that the 
defendant had the liquor in his possession, and that  beyond a rwson- 
able doubt heihad it for sale. Indeed a perusal of the evidence will 
show tha t  the jury could not fairly have come to any other conclusion 
unless they intended "To distinguish and divide a hair betwixt south 
and southwest side." 

There is more or less a disposition in some localities to evade the 
strict execution of the expression of the public will in the suppression 
of the illicit sale of intoxicating liquors, and the Legislature therefore 
has from time to  time adopted more stringent measures to make the 
execution of the law effective, and one of these measures is that be- 
fore us, making the possession of such liquors prima facie evidence of 
an intent to sell. It is not for us to judge of the wisdom or necessity 
of such enactment, but to  take the law as i t  is written by those em- 
powered to  make the law. 
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The primary object of the criminal law is not to secure liberty or 
privileges, but to take them away from those who have shown a con- 
tempt of the law by violating it. The statute provides that  when the 
jury find t'he defendant is in pos~session of more than the permitted 
quantity (which of course must be found beyond a reasonable doubt), 

i t  is prima facie proof of having i t  with intent to  sell. If, as the 
(754) court construes it, the jury must further find beyond a reason- 

able doubt tha t  the defendant had the intent t o  sell, this is an 
express contradiction of the statute and the Legislature passed i t  with- 
out effecting anything. The intention of the law-makers was plain 
that  the possession of the forbidden article should be prima facie evi- 
dence of the intent, and that the intent did not need to  be proven, 
but i t  was incumbent upon the defendant to negative the prima facie 
case. If this was not the purpose of the statute, why was i t  enacted'? 
The construction placed upon i t  by the Court leaves the matter exactky 
as i t  was before the statute was passed. 

Cited: S. v. Baldwin, 178 N.C. 697 ; S. v. Helms, 181 N.C. 569 ; S. v. 
Hammond, 188 N.C. 607; S. v. Bryant, 245 N.C. 647. 

STATE v. JOHX R. HERRON. 

(Filed 22 December, 1917.) 

1. Bigamy - Criminal Law - Defense - Divorce-Judgments-Constitu- 
t ional Law-Residence-Fraud. 

Where a marriage has been contracted in this State and a party thereto 
who has married in another State, but resides and cohabits here, and 
thereafter is indicted under ch. 26, Laws of 1913, amending Revisal, 
sec. 3361, and offers in defense a divorce granted in the other jurisdiction, 
it  is not in contravention of the "full faith and enedit" clause of the Yed- 
era1 Constitution, and may be shown in the courts of our State that the 
residence required by the laws of such other State was not acquired in 
good faith, but in fraud, and that the decree therein was therefore void. 

2. Bigamy-Criminal Law-Defense-Divorce-Evidence-Trials-Ques- 
tions fo r  Jury. 

Proof of a divorce granted in another State, upon a trial for bigamy, 
in our own courts is only evidence which should be submitted to the jury 
under proper instructions. 

3. Bigamy - Criminal Law-Defense-Divorce-Residence-Instructions 
-Burden of Proof. 

Where a decree of divorce in another Statg is solely relied on as a de- 
fense on a trial for bigamy which is attacked by the State for insufficient 
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residence in such othcr State, with suppr t ing  eridence, thc defendant 
~ 1 s t  satisfy the jury of the bona fidc of his residence for the required 
time, but uot beyoud a reasonable doubt. 

4. Marriage-Divorce-Rrsidmce. 

Where the laws of another State require that a party seeking a divorce 
nlust show a residence of twelve months l~receeding the commencement of 
the snit, he may not obtain a hova f ide  domicile there by remairlinr a few 
days or wcelis while spending practically all of his time in tliis State. 

5. Appeal and Error. 
Exception taken to three aud half pnges of the record of the judge's 

charge is a "broatlsidc atti~c'lc" aud n7ill uot be ronsitlercvl on alq~eal. 

AILEN, J., cor~curring. 

APPEAL by defcndant from Lane, J., a t  July Term, 1917, of (755) 
BUNCOMBE. 

Attorney-General Manning and Assistant Attorney-General Xykes 
for the State. 

J .  6V. Haynes and Mark W .  Brown for defendant. 

Clark, C. J .  The defcndantwas convicltod fur the violation of the 
following paragraph which was inserted as an amendment in Revisal, 
3361, by chapter 26, Laws 1913: "If any person, being married, shall 
contract a marriage with any othcr person outside of this State, which 
marriage would be punisliablc as bigamous if contracted within tliis 
State, and shall thercafter colhabit with sucli person in this State. he 
shall be guilty of a felony and punishable as in cases of bigamy." 

On the trial thc defcndant admitted that  he was first rnarried to 
Lizzie V. Hunsucker in tliis State, who is still living, and that  he after- 
wards obtained a divorce in Georgia and was married to Stella Taylor. 
The court ruled that  the admission in regard t o  the divorce was a rnat- 
ter of defense to be proven by the defendant. He then put in evidence 
the transcript of a record from the Superior Court of Georgia purport- 
ing to be the record of the divorce proceedings of John R. Herron v. 
Lizzie V. Herron, and also certain sections of the laws of Georgia in 
regard to  divorce, and rested. 

The State offered evidence that the defendant had never been a resi- 
dent of Georgia, but had inaintaincd his residence in this State; that  
he had married said Stella in Georgia and afterwards removed to this 
State, and they had lived as man and wife in Asheville. The defendant 
then offered depositionsit~hat be was a resident of Georgia for twelve 
months preceding the beginning of divorce proceedings, as required by 
the laws of that State. 
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Exceptions 1, 2, and 3 raise the question whether a decree of divorce 
can be attacked in a criminal action for bigamy in a State other than 
tha t  in which the divorce was secured. In  Haddock v. Haddock, 201 
U.S. 882,  after an exhaustive review of the law in the several States 
as to  the faith and credit to be given to a decree of divorce in another 
State, Chief Justice Whi te  said: "The mere domicile within the State 
of one party to the marriage does not give the courts of that State jur- 
isdiction to render a decree of divorce enforcible in all the States by 
virtue of the full faith and credit clause of the Federal Constitution 
against a nonresident who did not appear and was only constructively 
served with notice of the pendency of the action." 

Chief Justice White,  in classifying the States in respect to the degree 
of credit which they accord to  decrees of divorce in other States, 

(756) said tha t  he would classify North Carolina among the States 
"which decline, even upon principles of comity, to recognize and 

enforce as to  their own citizens within their own borders of divorce 
rendered in other States when the court rendering the same had juris- 
diction over only one of the parties," but for a doubt derived from a 
suggestion in Bidwell v. Bidwell, 139 X.C. 402. An examination of tha t  
case does not show that  Korth Carolina should be taken out of the class 
of States which decline to recognize the validity of a divorce rendered, 
in a court which had jurisdiction over only one of the parties. In tha t  
case the decree was rendered in South Dakota where both parties ap- 
peared personally and by counsel. 

In  the Bidwell case our Court said: "Where neither party has a 
domicile in the State of the forum, such court having no jurisdiction of 
the subject-matter of the controversy, a decree of divorce is void 
though both parties may have appeared and voluntarily submitted 
then~selves to the jurisdiction of the court." 

The suggestion referred to by Chief Justice Whi te  so having created 
a doubt in hie mind is the following paragraph in Bidwell v. Bidwell: 
"The better doctrine, however, now seems to be that where the doinicile 
of the defendant has been acquired in good faith, and not in fraud or 
violation of some law of a former domicile, a divorce of this kind 
should be recognized as binding everywhere, certainly within the juris- 
diction of the United States, or any one of them." 

But  tha t  suggestion does not conflict with the contention of the State 
in this case t h a t  the domicile in Georgia set up by the defendant was 
not a bona fide domicile, but was obtained by fraud, and not acquired 
in good faith as the defendant's wife was only constructively served 
with process by publication. I n  the Bidwell case it is laid down that the 
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domicile must have been acquired "in good, faith and not in fraud or 
violation of some law of a former donzicile." 

It necessarily follows, therefore, that  when the defendant set up the 
defense of the divorce in Georgia, the State could allege and prove bad 
faith and fraud of the defendant in attempting to  acquire a domicile in 
Georgia. I n  Andrews v. Andrews, 188 U.S. 14, i t  is said tha t  a State 
may hold invalid "A decree of divorce procured by its own citizens, 
who while retaining their domicile in the prohibiting State have gone 
into another State to procure a divorce in fraud of the law of the domi- 
cile." 

The defendant stresses the decision of S. v. Schlacter, 61 N.C. 520, 
which is not in point, for in tha t  case tlie marriage was in New York, 
and in tha t  State the divorce was obtained, and the second marriage 
was also in that State-that is, "the marriage, the divorce, and the sec- 
ond marriage were all effected in tlie same State and in conformity with 
the laws of tha t  State," as  stated in S. v. Schlacter, supra. 

I n  this case the first marriage took pl~ace in this State. The at -  (757) 
tempted divorce and hhe second marriage occurred in the State 
of Georgia, and the parties thereafter lived together in this State in 
violation of the amendment to Revisal, 3361, above set out, so tha t  the 
validity of the defense depends upon the bona fide of the alleged domi- 
cile in Georgia. 

I n  Harris v. Harris, 115 N.C. 585, i t  is held: "A decree of divorce 
obtained by a wife, resident in another State, without personal service 
of summons upon the husband is a nullity in this State." To  same 
effect in Bell v. Bell, 181 U.S. 175, which held that  "The Court in 
Pennsylvania had no jurisdiction of the husband's suit for divorce, be- 
cause neither party had a domicile in Pennsylvania, and the decree of 
divorce was entitled to no faith and credit in New York or in any other 
State." Tha t  decision is based upon the evidence that  the domicile of 
the husband in Pennsylvania was not bona fide and could not be in- 
quired into a subsequent action. 

I n  Streitwolf v. Streifwolf, 181 U.S. 179, i t  is said: "A judgment 
of divorce rendered in another State may be collaterally attacked by 
showing tha t  the court was without jurisdiction either of the subject- 
matter of the suit or of the person of the defendant. Thus the validity 
of the decree may be overcome by proof tha t  the parties were not domi- 
ciled within bhe territorial jurisdiction of the foreign court." 

I n  Haddock v. Haddock, 201 C.S. 573, i t  is said: "It is elementary 
tha t  where the full faith and credit clause of the Constitution is in- 
voked to  compel the enforcment in one State of a decree rendered in 
another, the question of the jurisdiction of the court by which the de- 
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Cree was rendered is open to inquiry. And if there was no jurisdiction 
either of the subject-matter or of the person of the defendant, the 
courts of another State are not required by virtue of the full faith and 
credit clause of the Constitution to enforce such decree." 

The Court has held in Arrington v. Arrington, 127 N.C. 197: "In 
all cases where the defendant is not served with legal notice, and not 
present in person or by attorney, the original judgment in another State 
is a nullity." 

And in Miller v. Leach, 95 K.C. 229: "By virtue of the Constitu- 
tion of the United States and acts of Congress in pursuance thereof, the 
judgments of other States are put upon the same footing as  dom~stic 
judgmenks. They are conclusive of all questions involved in them, ex- 
cept fraud in their procurement, and whether the parties were properly 
brought before the court." 

14 Cyc., 816 states: '(If a foreign divorce is void because the court 
was without jurisdiction of the subject-matter or of parties, the decree 
is given no effect whatever in the courts of another State," and cites to 

sustain the proposition Thompson v. State, 28 Ala., 12, which 
(758) held that a void divorce obtained in another State was no de- 

fense to  a prosecution for subsequent adultery, and Corn. v. BO- 
lich, 18 Pa. Co. Ct., 401, which held that  a foreign divorce is no de- 
fense to a prosecution for desertion. 

When a divorce is set up as the sole defense to  an indictment, as in 
this case, the invalidity of such defense is not a collateral matter, but a 
legitimate reply by the State directly impeaching the defense set up. 

"The courts of one State cannot determine the status of the citizens 
of another State. To give validity to  a decree of divorce therefore a t  
least one of the parties must be a resident of the State of the forum. 
Otherwise the courts of that State have no jurisdiction, and the decree 
will not be given extra-territorial effect." 14 Cyc., 816. 

In Thompson v. Whitman, 85 U.S. 457, i t  is held that  the constitu- 
tional provision "does not prevent inquiry into the jurisdiction of the 
court by which a judgment offered in evidence was rendered. The 
record of a judgment rendered in another State may be contradicted as 
t o  the facts necessary to give the court jurisdiction, and if i t  be shown 
that  such facts did not exist, the record will be a nullity notwithstand- 
ing it may recite that they did exist." 

I n  this case the judgment does not so recite, and while the petition 
does state that the petitioner (the defendant herein) had been a citizen 
of Georgia for twelve months, i t  is not even verified by his oath. The 
jury find "that sufficient proof has been submitted to  our consideration 
to  authorize a total divorce," but this may have been erroneous con- 
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clusion of law or an erroneous finding of fact by the jury. Certainly 
it  is not an estopped upon the State in this proceeding to prove the in- 
validity of the decree by showing, as the jury in this case have found, 
that  in fact the defendant in the divorce was not a bona fide citizen of 
Georgia, and therefore the divorce now set up is invalid as a defcnse. 

Indeed, the defendant in his brief frankly says: "The Supreme 
Court of the United States has held that the full faith and credit clause 
docs not apply to  actions for divorcc, and that  the States alone have 
the right to  determine what effect shall be given to the decrees of other 
Statcs in tihis class of calseis. Atherton v. Atherton, 181 U.S. 170; Had- 
dock u. Haddock, 201 U.S. 604." 

As to exceptions 4, 9, 11, and 13, the charge was proper, as otherwise 
a decrce of divorce could have bcen alleged which m7as entirely fraudu- 
lent, and the jury, though knowing this, would have been compelled to  
accept it. The mere offering of a decree of divorcc docs not prove it  
was valid. The court properly submitted this to  the jury under the in- 
structions given. 

It was not error for tlie court to charge that  the defendant must 
prove "to the satisfaction of the jury, but not beyond a reasonable 
doubt," that  he 'olbtained a divorce after residenfce for tlhe statu- 
tiory period olf twelve months in Gcorgia. Thc defendant espe- (759) 
cially stresses the concluding paragraph of the charge as follows: 
"If a reasonable doubt rcmains in your mind as to  thc guilt of the de- 
fendant, or he has satisfied you in othcr words tha t  he had obtained 
a bona fide divorce after he had been a bona fide resident of that  State 
for twelve months, why then you will return a verdict of not guilty." 

The fact of thc former marriage and of the cohabitation in this State 
under the second marriage both being admitted, the defendant was 
guilty unless he showed to thc satisfaction of the jury that he had a 
valid divorce, as alleged. The court told thc jury that  "the burden is 
upon the defcndant to prove to thc satisfaction of the jury, not beyond 
a reasonable doubt, but to the satisfaction of the jury, that  IIC obtained 
such divorce while a resident of thc State of Georgia for twelvc months 
beforc bringing the suit there, provided the jury find that  was the law 
of the State of Georgia a t  the time," and added further, a t  the con- 
clusion, "if a reasonable doubt remains in your minds as to  the guilt of 
t,hc defendant," to "return a vcrdict of not guilty." 

The first marriage and the second cohabitation with another woman 
during the lifetime of the first being admitted, the only way to raise a 
rcasonable doubt in the minds of tlie jury is, as the court charged, for 
the defendant to  prove "to the satisfaction of the jury, but not beyond 
a reasonable doubt," that  the defendant had obtained a valid divorce- 
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that  is, he must satisfy thc jury of such fact-otherwise he was guilty 
beyond a reasonable doubt. 

Exceptions 6, 7, 8, and 12, in regard to domicile, cannot be sustained. 
The defendant could not leave this State, go to  Georgia, remaining 
there a few days or weeks a t  a time, but spending practically all of his 
time in this State, and thereby obtain n bona fide domicilc in Georgia. 

Exception 8 is to 3'i2 pages of the printed charge relating to  niorr 
than twenty separate and distinct subjects. This is a "broadside attack" 
upon the charge, and cannot bc considered. McKinnon v. Morrison, 104 
N.C. 354, andcascs cited thereto in Anno. Ed.;  8. v. Cmncron, 166 
N.C. 379 ; S. v. Wade, 169 N.C. 306. 

The defendant further cites S. v. Cutshall, 110 N.C. 538, and S. v. 
Ray, 151 N.C. 710, as authority, hut i t  was t o  change the statute in 
that respect so as to  embrace cascs of this kind that  the amendment 
was made to Revisal, 3361, by ch. 26, Laws 1913. The undisputed evi- 
dencc shows that  thc defendant and Stella Taylor, after the second 
marriage, d ~ d  cohabit and live together as man and wife, which was in 
violation of the statute unless i t  was shown to the satisfaction of the 

jury, but not beyond a reasonable doubt, that  the divorce set 
(760) up as a defense was valid. 

This case was herc before upon appeal from the conviction of 
the defendant, S. v. Herron, 173 N.C. 801, and for n sccond time the dc- 
fendant has been found guilty by the jury. 

No error. 

ALLEN, J., concurring: I n  divorce proceedings, the marriage, relation 
is the thing in litigation, the res, and each State has cxclusive jurisdic- 
tion over the rnarriagc status of its citizens. 

If the parties are not residents of the State where the decree is en- 
tered, the court has no jurisdiction of the subject-matter, and the de- 
cree is void notwithstanding the due service of process, and the quest.ion 
of jurisdiction may be inquired into in the courts of the State of the 
residence without doing violence to  the full faith and crcdit clause of 
the Constitution. The question is discussed and the authorities collected 
in 9 R.C.L. 508, et seq., and in the note to Haddock v. Haddock (201 
U.S. 562), 5 Anno. Cases, 1. 

A doubt is expressed in S. v. SclzLacter, 61  N.C. 520, as to  whether 
this inquiry may be made in a criminal prosecution, but the authorities 
in England and in this aountry hold that  i t  can be done. Rex v. Lolley, 
R. & R.C.C., 237; Rex v. Brinkley, 4 Ont. L.R., 434; Hood v. State, 
56 Ind., 263; People v. Dawell, 25 Mich., 247; People v. Raker, 76 N.Y. 
78; VanFossen v. State, 37 Ohio St., 317; S. v. Westmoreland, 76 S.C. 
145. 
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If the record in the divorce proceeding shows that  the question of 
residence was passed on, or it is recited in the decree, the prelsumption is 
in fayor of jurisdiction, and the burden is on the party attacking the 
decree to prove that the plaintiff was not a resident when i t  was grant- 
ed; but if there is no recital and no finding and the record shoars that  
the question of residence was not considered, the burden is on him 
who relies on the decree to prove residence, as otherwise i t  would ap- 
pear that the court had jurisdiction. 

The record relied on by the defendant in this prosecution not only 
does not show that  the question of residence was passed on, but the 
clear inference is that  i t  was not considered. I t  is stated in the petition, 
which is not verified, that  the petitioner has been a resident of Georgia 
for twelve months and the question of residence is not again referred 
to  in the proceeding. No issue as to residence was submitted to the jury, 
nor is there any recital or adjudication in the decree, and on the con- 
trary the language of the verdict and of the decree show that  the cause 
for divorce was alone considered. I therefore think, in this condition 
of the record, and when it was admitted that the defendant married the 
first time in this State and had been a resident here, that there was no 
error in imposing the burden on the defendant to prove residence in 
Georgia. 

Again, while there is a conflict of authority (see note 5, Anno. (761) 
Cases, 28 and 29), Nortlh Carolina is in line with the court hold- 
ing tha t  a decree for divorce rendered in another State on substituted 
process is invalid. Irby v. Wilson, 21 N.C. 568; Harris v. Harris, 115 
N.C. 688. 

The Court says in the last case: "The decree of divorce obtained by 
the wife, without personal service upon him is a nullity in this State. 
Irby v. TVilson, 21 N.C. 568." 

The decision in Bidwell v. Bidwell, 139 N.C. 402, is not in conflict 
with the earlier decisions. I n  the Bidwell case the wife brought her 
action for support and maintenance, and the defendant, her husband, 
set up as a defense a decree of absolute divorce granted by the courts of 
North Dakota, and also a decree of the courts of Massachusekts, in an 
action instituted by the wife against the husband for divorce, in which 
the Xorth Dakota decree was adjudged to be valid. The wife appeared 
and answered in the North Dakota action and was awarded $10,000 for 
the care and custody of her minor child, and in the Massachusetts ac- 
tion both parties appeared, so that  tJhe question of the effect of a decree 
rendered upon substituted process could not be raised as to either action 
as the husband and wife appeared in both. 

The expression in the opinion relied on by the defendant is based on 
two decisions of the Supreme Court of the United States, which were 
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either inisunderstood or they have been since modified by the case of 
Haddock v. Haddock. 

Cited: S .  v. Bryant, 178 K.C. 708; Pridgen v. Pridgen, 203 X.C. 541; 
Tyson v. Tyson, 219 N.C. 619; S .  v. Willianzs, 220 N.C. 460, 463; S. v. 
Williams, 224 N.C. 187; S. v. Beatty,  226 N.C. 765; S.  v. Jones, 227 
N.C. 96; S. v. Atkins, 242 N.C. 296; Carpenter v. Carpenter, 244 N.C. 
307. 

STATE v. PETER McIVER. 

(Filed 22 December, 1917.) 

1. Criminal Law-Manslaughter-Automobiles-Speed Limits-Trials- 
Questions fo r  Jury-Negligence. 

The driver of a n  automobile truck while greatly exceeding the speed 
ordinance of a town and of the general statute, and without signal or 
warning, ran into a boy on his bicycle a t  a cross street, and death resulted 
to the boy. Upon trial for manslaughter, held, the ordinance and statute 
are  intended to protect the life and limb of the citizen, and the defendant 
should reasonably have anticipated meeting some one a t  the crossing, and 
the evidence of his reckless violation of the ordinance and statute, under 
the circumst'ances, was sufficient to carry the case to the jury. 

2. Same-Negligence-Contributory Negligence. 
Where one recklessly drives an automobile without signal or warning, 

in excess of the speed limit fixed by ordinance and the general statute, and 
thereby injures or kills another a t  a street intersection of the t o m ,  his 
violating the law in this manner makes him criminally liable for the in- 
jury without regard to the exercise of his judgment a t  the time in endear- 
oring to avoid the injury or contributory negligence on the part of the one 
injured or killed. 

3. Criminal Law-Automobiles-Evidence-Mistake of Judgment-Appeal 
and Error. 

Where one is run upon and killed by the reckless and unlawful driving 
of an automobile, beyond the speed limit fixed by law, i t  is not error for 
the court to reject testimony of a witness that  it  was a mistake of judg- 
ment of the defendant in turning in a certain direction, being merely the 
inference of the witness, and also immaterial, as such mistake would not 
excuse him. 

4. Appeal a n d  Error-Tpiials-Improper Remarks-Harmless Error. 
I t  is improper for the prosecuting attorney to argue to the jury that the 

aefendant, upon indictment, did not go upon the stand, but such error was 
cured. in this case by the attorney's withdrawing his remarks and the 
court's instruction that the jury must not consider them. 
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5. Instructions-Singling Evidence. 
The mere calling the name of a witness by the judge in reciting the con- 

tention of the parties is not objectionable a s  singling out the testimony of 
R TT-itness when the appellant's contentions are  fairly stated a t  length, free 
from bias. 

APPEAL by defendant from Lane, J., a t  the July Term, 1917, of BUN- 
COMBE. 

The defendant is charged with manslaughter on account of a collision 
on Phifer Street in Asheville between an auto-delivery wagon operated 
by defendant and a bicycle ridden by deceased. The defendant is a 
negro boy employed by M. V. Moore & Co., of Asheville, and was in the 
performance of his duties with his employer a t  the time of the accident. 
The deceased Percy Morris, mas a white boy eleven years olfd. The col- 
lission occurred on 20 June, 1917. 

Ashland Avenue runs south from Patton Avenue for a short distance. 
It is paved north of Phifer, but south of Phifer is not paved "and sort 
of runs out there" a t  Phifer. Phifer Street is paved its entire length 
and there is a good deal of travel with machines on Phifer Street. Both 
of the streets are paved with bithulithic. From Ashland west on Phi- 
fer is a grade of four or five per cent, and from Phifer north on Ash- 
land is a steep grade, and a bicycle picks up a great deal of momentum 
going down the hill t-o Phifer. At  the northwest corner of Ashlaad and 
Phifer is a building, and "one coming down Phifer cannot see a person 
coming down Ashland, and a person coming down Ashland cannot see 
another coming down Phifer because of the store." Ashland is 24 feet 
wide and Phifer is 24% feet wide. 

Just before the accident the defendant was traveling east on Phifer 
and was about to  cros~s Ashland when the deceased came down 
ilahland and turned into and across Phifer t o  the south side of (763) 
Phifer, where the collision occurred. As soon as  the deceased 
came in sight of defendant, he (defendant) and his companion yelled 
"Look Out!" or "Get out of the way!" The automobile was coming 
down Phifer near the center of the street, and the left hind wheel skid- 
ded near the center of the street. When the deceased came in sight the 
defendant immediately turned the maclhine further to trhe right, and 
when the accident occurred, was nearer the right curb-"Not more than 
eighteen inches" from the curb. When defendant applied his brake the 
left wheel made a mark for a distance of 87% feet. 

The truck ran over the boy and killed him. The evidence tended to 
prove that  the defendant was driving the motor truck a t  thirty miles 
an hour; that  after the brakes were appiled the truck skidded 50 or 55 
feet before i t  struck the boy, and in all 87 feet before i t  stopped; and 
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that  no gong or other signal was sounded as the truck approached the 
interscction with Asliland Avenue. 

It was also in evidence that  the deceased turned into Phifer Street 
a short distance in front of the truck, and that if defendant had turned 
to the left instcad of the right he could have avoided the deceased. 

The ordinance of Asheville limited the speed of motor trucks, auto- 
mobiles, etc., to  seven inilcs an hour. 

A witness for the State testified that thc defendant turned to the 
right and struck the deccased, and that  if he had turned to the left he 
would have missed him. I-Ie then said: "It  was a mistake in the judg- 
ment of the boy (defcndant) in turning to the right instead of t o  the 
left." The court ruled out this part of the testinlony and defendant ex- 
ceptcd. 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was denied, and he excepted. 

The dcfendant requested his Honor to  charge the jury as follows: 
"1. The court instructs the jury that if you find that  the deefndant 

and the dcceascd came to or near the interseotion of Ashland Avenue 
and Phifer Street a t  about the same time, and traveling a t  about the 
same rate of speed, and the accidcnt could have been avented by the de- 
fendant turning his automobile to the left instead of to the right, and 
that  such failure on the part of the defcndant caused the collision and 
the deat,h of the deceased that such failure was a mistake in judgment 
on the part of the dcfendant and is not evidence of any criminal intent 
on his part. If you find that the collision between the automobile driven 
by the defendant and the bicycle ridden by deceased was the result of a 
mistake of judgment on the part  of m e  or both, then tlic court inqtructs 
you that  i t  would be your duty to  acquit, defendant. 

"2. If the jury shall find from the evidence that  the cause of tlie 
death of the deccased was that  the defendant made a mistake of 

(764) judgment in turning his automobile to  the right to  avoid a col- 
lision, and that the collision and death resulted because of such 

mistake of judgment on tlie part of dcfendant then i t  would be the duty 
of the jury to return a verdict of not guilty. 

"3. It is the duty of thc Statc to  satisfy the jury beyond a reasonable 
doubt of every element necessary to  convict defendant of the charge of 
inanslaughter, and if the .jury is not so satisfied beyond a reasonable 
doubt of the guilt of defendant upon all of the evidcnce, i t  will be the 
duty of the jury to return a verdict of not guilty. 

"4. If the jury shall find from all of the evidence that  the defendant 
was operating his automobile a t  an excessive rate of speed in violation 
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of the law, and tha t  deceased was operating his bicycle a t  an unlawful 
rate of speed in violation of the law, and tha t  the death of deceased was 
caused by the joint acts of the defendant and the deceased, then i t  will 
be the duty of the jury to return a verdict of not guilty, unless the jury 
is satisfied beyond a reasonable doubt tha t  the death of deceased was 
directly and solely caused by defendant. 

"5. I f  the jury finds from all the evidence that the death of deceased 
was caused by the unlawful act of either deceased or the defendant, but 
the jury is unable to decide whether the unlawful act of the defendant 
or the unlawful act of the deceased was the cause of the death of the 
deceased, then i t  will be the duty of the jury to return a verdict of not 
guilty. 

"6. If the jury shall find from the evidence tha t  the deceased in com- 
ing down Ashland Avenue reached a point near the intersection of said 
avenue and Phifer Street, where he saw the defendant approaching said 
intersection with his automobile, which said automobile was being op- 
erated a t  a rapid rate of speed, and the deceased, after so seeing said 
automobile, proceeded on his bicycle t o  a point in front of said automo- 
bile and as a result thereof was injured and killed, it would be the duty 
of the jury to  return a verdict of 'not guilty.' 

"7. If the jury shall find from the evidence tha t  the deceased rode 
his bicycle down Ashland Avenue a t  a rapid rate of speed, without giv- 
ing any alarm by sounding his horn, or otherwise, to vehicles approach- 
ing on Phifer Street, and that when he reached a point a t  or about the 
intersection of Ashland Avenue and Phifer Street, he saw the defendant 
approaching with an  automobile and tha t  after seeing the defendant ap- 
proaching the deceased suddenly precipit-ated himself in the path of 
said automobile, and that the death of the deceased was due to  the act 
of the deceased in so suddenly precipitating himself in the path of said 
automobile, then i t  will be bhe duty of the jury to return a verdict of 
"not guilty." 

One of t~he attorneys for the prosecution, while addressing the ( 7 6 5 )  
jury called attention to  the fact tha t  defendant had failed to 
take the stand as a witness on his own behalf and deny any of the 
statements made by the witnesses for the State. Counsel for defendant, 
a s  soon as they could make themseIves heard, objected. The court told 
said attorney for the State that he had no such right and cautioned the 
jury not to consider anything that had been said about defendant's 
failure to take the stand in his own behalf. Said attorney for the State 
then resumed his argument, saying that  he would withdraw all that he 
had said about defendant's failure to go upon the stand and testify, 
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and asked the jury not to consider anything tha t  he had said in t h a t  
connection. The court then told tlie jury that  the failure of the defen- 
dant to  testify in his own behalf must not be used to his prejudice in 
any manner whatsoever. The defendant excepted. 

The court refused to give the prayers for instruction, except as to 
reasonable doubt, and the defendant excepted as to  each. The defen- 
dant also excepted to  certain parts of the charge. 

There was a verdict of guilty and a judgment of imprisonment for 
three years and to be worked on the roads, from which defendant ap- 
pealed. 

Attorney-General .Manning and Assistant Attorney-General Sylces 
for the State. 

A. Hall  Johnston and Mark W. Brown for Defendant. 

ALLEN, J. There are two grounds upon which his Honor could prop- 
erly deny the motion for judgment of nonsuit. 

The first is that,  according to the evidence for the State the defen- 
dant approached an intersecting street in the city of Asheville without 
slowing down, or giving any signal and running a t  thirty miles an hour, 
which was a violation of the law of the State (Laws 1913, ch. 107) and 
of the ordinance of the city, and tlie next tha t  independent of a viola- 
tion of a statute or ordinance, he was guilty of such negligence as 
would make him criminally liable. 

The principle is generally stated in tlie textbooks that  "if one person 
causes the death of another by an act which is in violation of law i t  
will be manslaughter, although not shown to be willful or intentional." 
(McClain Cr. L., vol. 1, see. 347), or that "When life has been taken in 
the perpetration of any wrongful or unlawful acit, the slayer will be 
deemed guilty of one of the grades of culpable homicide, notwithstand- 
ing the fact tha t  death was unintentional and collateral to the act 
done" (13 R.C.L. 843) ; but on closer examination of the authorities i t  

will be seen tha t  the responsibility for a death is sometimes 
(766) made to  depend on whether the unlawful act is malum in se or 

malum prohibitum, a distinction noted and discussed in S. v. 
Horton, 139 N.C. 588. 

It is, however, practically agreed, without regard to this distinction, 
that  if the act is a violation of a statute intended and designed to pre- 
vent injury to  the person, and is in itself dangerous and death ensues, 
tha t  the person violating the statute is guilty of manslaughter a t  least, 
and under some circumstances of murder. 

The principle is recognized in S. v. Horton, supra, and in S. v. Turn- 
age, 138 N.C. 569; S. v. Limerick, 146 N.C. 650, and S. v. Trollinger, 
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162 N.C. 620, and has been directly applied to  deaths caused by run- 
ning automobiles a t  an unlawful speed. 

In 2 R.C.L. 1212, the author cites several authorities in support of 
the text that  "One who willingly or negligently drivels an automobjle 
on a public street a t  a prohibited rate of speed or in a manner expressly 
forbidden by statute, and thereby causes the death of another, may be 
guilty of homicide; and this is true although the person who i~s reck- 
lessly driving the machine uses, as soon as he sees a pedestrian in dan- 
ger, every effort to avoid injuring him, provided that  the operator's 
prior recklessness was respon~sible for his inability to control the car 
and prevent the accident which resulted in the death of the pedestrian." 

Again there is evidence of negligence amount!ing to recklessness, and 
"where one by his negligence has caused or contributed to the death of 
another he is guilty of manslaughter." McClain Cr. L., vol. 1, sec. 349. 

The negligence must be some~thing more than is re~quired on the trial 
of an issue in a civil action, but i t  is sufficient to be submitted to  a jury 
i n  a criminal prosecution if i t  is likely t o  produce death or great bodily 
harm (S. v. Tankersley, 172 N.C. 955) ,  and in this case tihe defendant 
could reasonably anticipate meeting some one a t  the crossing, and to 
approach i t  a t  a rate of speed twice that  allowed by the State statute 
and four times that allowed by the ordinance without reducing the 
speed and without signal is evidence of reckles~ne~ss which justified sub- 
mitting the question of guilt to  the jury. 

These principles of the common law and the provision of the statute 
are intended to protect the life and limb of the citizen using the streets 
and highways of the State, and those who violate them may be prose- 
cuted for an assault if personal injury, and nolt death, is the result. and 
for manslaughter or murder if death ensues. 

The exception to the ruling of his Honor withdrawing the opinion of 
the m-itness that it was a mistake of judgment of the defendant in turn- 
ing to the right instead of to the left cannot be sustained. It was a 
mere inference of the witness and not a statement of a fact, and was 
immaterial as the defendant could not be excused on account of 
a mistake of judgment brought about by his own reckless con (767) 
duct. This also disposes of the first and second prayers for in- 
struction. 

The third prayer for instruction was substantially given. 
The fourth, fifth, sixth, and seventh prayers for instruction, except 

as given in the charge, bear on the contributory negligence of the de- 
ceased, which while relevant in the trial of a civil action is no defense 
to a criminal prosecution. 

"It is immaterial that  there was negligence on the part of the de- 
ceased himself contributory to the result, the doctrine of contributory 
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negligence having no place in the law of crimes." h1cClain Cr. L., vol. 
1, see. 349; 2 R.C.L. 1212; Schultz v. State, Ann. Cases, 1912, c. 496, 
and note. 

There is also no evidence that the deceased precipitated himself in 
the paith of the automobile, and the evidence is that he could nolt see 
one coming down Phifer Street because of a store on the corner. The 
reference by counsel t o  the fact that the defendant did not testify in 
his own behalf was improper, but any error in doing so was cured by 
the statement made by the judge and by the withdrawal of the remark 
by counsel. 

We have examined the charge and find i t  free from error. 
It is not subject to the objection that his Honor singled out the testi- 

mony of a witness and gave undue importance to it, as his Honor did 
no more than call the name of the witness while reciting the evidence, 
and it states the contentions of the defendant a t  length, and is fair and 
free from bias. 

The complaint that  very little is said about the law of the case is 
answered by the fact that outside of an explanation of a death as the 
result of an unlawful act or negligence the case resolved itself into an 
issue of fact. 

No error. 

Cited: S. v. Gash, 177 N.C. 597, 598; S.  v. Gray, 180 N.C. 700; X. v. 
Rountree, 181 N.C. 538; S. v. Sudderth, 184 N.C. 755; S. u. Shepherd, 
187 N.C. 609; S. v. Whaley,  191 N.C. 390; S. v. Leonard, 195 N.C. 254; 
S. v. pal me^, 197 N.C. 137; S. v. Eld~-idge, 197 N.C. 627; S.  v. Satter- 
field, 198 N.C. 684, 685; S ,  v. Durham, 201 N.C. 730; S. v. Agneu.', 202 
N.C. 757; S.  v. Stansell, 203 N.C. 72; S.  v. Cope, 204 N.C. 30; S. v. 
Huggins, 214 N.C. 570; S. v. Lowery, 223 N.C. 603; S.  v. Triplett, 237 
N.C. 607; S.  v. Smith, 238 N.C. 87; S. v. Bozwnais, 240 N.C. 312. 

STATE v. TT'. L. GRIFFIRT. 

(Filed 22 December, 1917.) 

1. Criminal Law-"Crime Against ?\'ature9'-Statutes. 
The unnatural gratification of the passion by one of mature years with 

the mouth is punishable within the meaning of "a crime against nature" 
under the provision of Revisal, see. 3349, though the pathic be a youth of 
9 Fears before reaching the age of puberty. 
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2. Same-Instructions-Requests-Trials-Questions for Jury. 
Upon trial of defendant for the "crime against nature" of matured 

years and married and with children, a special request which assumes a s  
a fact that  such unnatural intercourse would more likely occur when the 
defendant was developing into manhood is properly refused, this being for 
the determination of the jury. 

INDICTMENT for committing the "crime against nature" under section 
3390, Revisal, tried before Whedbee, J., a t  October Term, 1917, of 
VANCE. 

The defendant mas convicted and sentenced to  five years in the 
State's Prison. From the verdict and judgment defendant appeals. 

Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 

T. T.  Hicks for defendant. 

BROWN, J. The evidence for the State tends to  prove tha t  defendant 
offered Jimmie Mustian, a boy of nine years of age, five dollars t o  go 
with him into a neighboring corn field in the suburbs of Henderson and 
let defendant have intercourse with the boy by the mouth. The boy 
went wit11 defendant, who took the bop's penis in his nlouth and contin- 
ued the act for about five minutes, n-hen he desisted. He  did not pay 
the boy, who complained of the offense. 

The defendant's evidence tends to prove that  he is fifty-two years of 
age and has a wife forty-two years of age, tha t  they have seven child- 
ren from twenty-seven years old, that  he has been a man of good 
character, except for getting drunk, and has never been accused or sus- 
pected of such crime before this. 

The defendant testified "that he was drunk that  afternoon and the 
only recollection he had after about 3 o'clock was of lying on the 
ground in the cornfield in the dark, and of a boy 'peeing' in his face; 
and tha t  the next thing he knew was coming to hiinself in the jail; 
tha t  he had never done such a thing as he was accused of." 

The defendant a t  the close of the State's testimony, and again a t  the 
close of all the testimony, demurred and asked his Honor to  hold: (1) 
"That the crime is not complete upon the testimony, since the law con- 
templates the  in~sertion of the private parts of the defendant into the 
person of the pathic or other party to make out the crime, and that  the 
insertion of the penis of the boy into the mouth of the defendant does 
not constitute the  crime. (2) Tha t  the statute and the nature of the 
case require tha t  to constitute the crime the party of the second part  
must be capabIe of an emission, which a boy of nine years is not." 
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The motion was denied and the defendant excepted. 
We think the demurrer was properly overruled. The statute reads as 

follows: "If any person shall commit the abominable and detestable 
crime against nature with mankind or beast, he shall be im- 

(769) prisoned in the State's Prison not less than five nor more than 
sixty years." Revisal of 1905, sec. 3349. 

The statute does not define the crime against nature, but i t  has been 
done by the courts, and in declaring what indecent and unnatural acts 
come within the denunciation of the law, the courts have differed to  
some extent, as pointed out by Mr. Justice Allen in S. v. Fenner, 166 
N.C. 248. I n  that  case it  is held that having carnal knowledge of a 
man by inserting the sexual organ of the defendant in his mouth is an 
indictable offense under the statute. 

The only difference in that case and this is that  this defendant took 
the boy's penis in his mouth and undertook by that unnatural and in- 
decent method to gratify a preverted and depraved sexual instinct. We 
think the one method is as much a crime against nature as the other. 

While the crime against nature and sodomy have often been used as 
synonymous terms, our statute is broad enough to include in the crime 
against nature other forms of the offense than sodomy and buggery. It 
includes all kindred acts of a bestial character whereby degraded and 
preverted sexual desires are sought t o  be gratified. The method em- 
ployed in this case is as much against nature, in the sense of being un- 
natural, indecent, and against, tlhe order of nature, as sodomy or any 
other bestial and unnatural copulation. It is the identical act for which 
the accused was convicted in Honselman v. The People, 168 Ill., 175, 
which is cited and approved in Kelly v. The People, 191 Ill., 305. 

Under a statute similar to ours the Supreme Court of South Dakota 
declared that the words crime against nature not only included the 
common-law crime of sodomy, but any kind of unnatural copulation by 
the mouth or any other kind of unnatural carnal copulation. S. v. Whit- 
marsh, 26 S.D. 426. 

Another case exactly on all fours with the one a t  bar is S. v.  Start, 
65 Ore., 178, where the Court also holds that both parties and all who 
are present aiding and abetting the act are guilty. 

S. v. Vicknair, 52 La. Ann., 1921, holds that  the act committed with 
the mouth is included in the "crime against nature," and that  i t  is im- 
material which of the parties committed it. "Whether he was agent or 
pathic is immaterial. Even those who are present aiding and abetting 
the offense are all principals." Other pertiment cases are Herring v. S., 
119 Ga., 709; Glover v. S., 45 L.R.A. 473 ( Ind) ;  Ausman v. Veal, 
10 Ind., 355; S. v. Means, 125 Wis., 650. 
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The second ground of demurrer is also untenable. It is not necessary 
tha t  the boy should have attained the age of puberty so as to be cap- 
able of an emission. Such a construction of the law would permit such 
degrading practices to be carried on with impunity with those whose 
tender years and inexperience render them ignorant of their evil 
effects. The statute aims t o  protect the young and inno~cent as (770) 
well as t o  punish the hardened criminlal who [seduces them into 
such filthy and detestable conduct. 

Defendants counsel contended and argued to the jury and asked the 
court t o  charge that  the crime being a sexual one, would naturally ap- 
pear and be practice~d by defendant, if a t  all, soon after attaining yub- 
erty, and in youth and in young manhotold, and rthat one guilty of it 
would naturally be averse to matrimony and t o  woman and to the nat- 
ural relations of the sexes; and that  the defendant having married in 
his youth and reared a large family would constitute evidence to  be 
considered by them and in defendant's favor and in support of his de- 
nial that  he had been guilty of the crime charged. This prayer could not 
well be given. It assumes certain facts and conditions to  be true which 
are matters in evidence and solely for the consideration of the jury. 
These matters were properly argued to the jury and the defendant had 
the full benefit of them. It was for the jury and not the judge to draw 
the proper inferences from and give the proper weight t o  them. 

We regret that the importance of this question, covering as it  does 
a matter wherein the courts of other States are in conflict, renders i t  
necessary to soil the pages of our reports with the discussion of a sub- 
j ect so disgusting. 

The learned and humane judge who tried this case seems to have 
been impressed by the defendant's evidence that  he was so drunk that  
he was unconscious of the act charged against him, for he imposed the 
minimum sentence of the law. 

It is to  be deplored that there is no minimum punishment for the de- 
fendant's unfortunate wife and children. Their sufferings cannot be 
mitigated. 

No error. 

Cited: S. u. Williams, 247 N.C. 273. 
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STATE v. GEORGE KIRKLASD AKD JBAIES WILSOS. 

(Filed 22 December, 1917.) 

1. Actions-Severance-Conspiracy-Courts-Discretion-Crimiiial Law. 
Upon the trial of two defendants, one for assault and the other for con- 

spiracy therein, the question of severing the actions upon defendant's 
motion is one addressed to the discretion of the trial judge and his re- 
fusal is not appealable in the absence of abuse of his discretion. 

2. Criminal Law-Conspiracy-Evidence-Admissions-Instructions. 
Upon trial for an assault and conspiracy, admissions of each of the de- 

fendants a re  competent against the one making them, though not made 
in the presence of the others, i t  being required that  the trial judge by 
proper instructions and admonitions to the jury protect the rights of each 
defendant by confining the declarations to the proper parties. 

3. Instructions-Courts-Expression of Opinion. 
Rerersible error will not be found for expression of opinion on the evi- 

dence by the trial judge, when he refers to certain evidence as a fact as  
testified to by a witness and so fully understood by the jury, and not as  a 
statement made by the court that such evidence had been established a s  
a fact. 

Indictment, tried before Xhaw, J., a t  August Term, 1917, of MACON. 
The defendant Kirkland was convicted of a secret assault with a 

deadly weapon upon R. L. Barnett, with intent to kill. The defendant 
Wilson was convicted of conspiring with Kirkland to commit said as- 
sault. James Taylor was charged in same bill and was convicted of an 
at'tempt to commit the crime of accessory after the fact. Kirkland and 
Wilson were sentenced to six years in State's Prison a t  hard labor and 
from such judgment appealed to the Supreme Court. 

As to James Taylor, prayer for judgment was continued until the 
succeeding term of the Superior Court. 

Attorney-General  Manning and Assistant Attorney-General Syke s  
f o ~  the S ta te .  

J .  Frank  R a y ,  H. G. Robertson, and Sisk & W e s t  for defendants .  

BROWX, J .  The defendants Mirkland and Wilson in apt time moved 
the court t o  grant a severance. This motion was denied. It was re- 
newed a t  close of State's evidence and again renewed at close of all the 
evidence and denied. Defendants duly excepted. 

The grounds for such application are that  much of the evidence was 
competent as against one defendant and not competent against the 
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other and that  "although the court charged the jury that  much of this 
was not evidence against Kirkland, or not evidence against Wilson, yet 
i t  had its weight with tlhe juiy andlthe defendants seriously insist that 
the court should have ordered a severance so that  the cases might be 
tried upon the proper testimony as against each defendant." 

It has been frequently held $hat a motion for a separate trial of de- 
fendants charged in the same bill of indictment is a matter that  must 
necessarily be left to  the sound discretion of the trial judge. To under- 
take to review such rulings is impracticable and would result in great 
delay in the disposition of criminal actions. It is only when there ap- 
pears to have been an abuse of such discretion that  this Court will en- 
tertain such exceptions and review the rulings of the trial judge. Noth- 
ing of that  nature appears in this record. S. v. Dixon, 78 N.C. 
558; S. v. Parrish, 104 N.C. 689; X. v. Hustings, 86 N.C. 597; S.  (772) 
v. Haney,  19 N.C. 390; X. v. Murphy, 84 N.C. 742. 

The defendant Kirkland objected to the admission of the declaration 
of James Wilson, his codefendant, to witne~ss Barneitt that about a week 
previous to the shooting the defendant Wilson came to him and told 
him that Jim Nelson was laying a plan to  shoot witness. There are a 
number of other exceptions in the record to  declarations of Kirkland 
and ITilson upon same ground. 

The court carefully instructed the jury that such declarations are 
ev~dence only against the defendant who made them. The individual 
declarations of defendants tried together are competent as against the 
defendant making them, although the other defendants be not present 
when made. 

The judge should carefully instruct the jury, as was done in this 
case, that they must disregard such declarations as to  the defendants 
who were not present when they were made and that they are compe- 
tent only against the person making them. 8. v. Collins, 121 N.C. 667; 
S. v. Cobb, 164 N.C. 418. 

If the declarations of a defendant could not be taken as evidence 
against him because he is indicted and tried with others, i t  would be 
impossible to try persons together who are charged with a common 
offense. This would greatly clog the wheels of justice. It is true that  
declarations by one defendant, competent only against him, may tend 
to show his codefendant's guilt, but that is no ground for excluding 
them in a joint trial. S. v. Brite, 73 N.C. 26. 

The judges always endeavor to protect the rights of each defendant 
by proper instructions and admonitions to the jury, and it is reversible 
error if he fails to do so. 

There are other exceptions to the evidence, all of which we have ex- 
amined, and think that  they are without merit and that  i t  is needless to  
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discuss them. The assignments of error directed to  the charge cannot 
be sustaincd. We find nothing in i t  that  can reasonably be construed 
into an expression of opinion as to whetller a material fact is proven. 
I n  referring to  the conversation between Ledford and defendant Wil- 
son, we do not think the language of the judge is open to that  criticism. 
He  cvidently referrcd to  the conversation as a fact testified to by the 
witness. 

We do not think thc jury could reasonably havc misunderstood the 
matter. They fully understood that  i t  was their exclusive prerogative 
to determine whether such conversation ever took place. 

The charge in full is set out in the rccord and appears to  be a very 
clear, full and impartial presentation of the caw to the jury. 

Upon a review of the whole record, we find 
No error. 

Cited: S. v. Southerland, 178 N.C. 677 

STATE v. J. A. LANCE. 

(Filed 22 December, 1917.) 

Criminal Jaw - Obstructing Cartway - Dedication - Adverse User-Evi- 
dence. 

Where the indictment for willfully and unlawfully obstructing a cart- 
way charges that it had been "duly dedicated for public use and enjoy- 
ment," and it  appears upon the trial that  the defendant obstructed it 
upon his own land, and there is no evidence of such dedication, or of con- 
tinuous user by the prosecuting witness for the period required by law 
to give him an easement, the prosecutor will fail. 

INDICTMENT for unlawfully and willfully obstructing a cartway, tried 
before Lane,  J., a t  November Term, 1917, of BUNCOMBE, the bill of in- 
dictment charging that the said cartway had becn "duly dedicated as 
such for public use and enjoyment." Thc dcfendant was convicted and 
from the judgment of thc court appeals. 

Atforney-General  M a n ~ i ? a q  and Assistant At tornq-General  S~/ .kes 
for the S fute .  

V .  I,. Gudger and M a r k  W .  Brown  for clefmdant. 

BROWN, -1. It is stated in thc brief for the State that  " the evidence 
does not show any dedication of the obstructed cartway to the public 
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use, nor any adverse use of the cartway by the defendant which would 
give him an easement." 

An examination of the record corroborates the conclusion of the h t -  
torney-General. If there is no evidence of dedication to the public, or 
any evidence of an adverse continuous uselr by the prosecuting witness 
for the period required by law to give him an easement, then the de- 
fendant could not be guilty of unlawfully and willfully obstructing the 
road, as the obstruction was on tlhat*part of the road where i t  crosses 
the defendant's land. 

The case is governed by what is said in S. v. Norris, 174 N.C. 808. 
Reversed. 

STATE v. SNDY ORR AND ROBERT GRAST. 

(Filed 22 December, 1917.) 

1. Homicide - Murder - Manslaughter - Deadly Weapon-Malice-Pre- 
sumptions - Conspiracy - A4rrest-Offlce+-Evidence-Questions for 
Jury. 

murder in the second degree, upon agreement with the solicitor, with evi- 
dence tending to show that  the officer ran after the deceased after being 
struck by him, calling on the bystanders, especially his friend, to help in  
the arrest ;  that he caught the deceased and upon request of his friend to 
turn him loose, turned so as to expose the deceased to the pistol his 
friend had drawn on him, who then fired the fatal  shot :  Held,  some 
evidence to be considered with other facts of a conspiracy to kill, and the 
l a r  presuming malice from the use of the deadly weapon, other evidence 
was a t  least sufficient to  sustain a verdict of rnansla~gh~ter against the 
of3icer, and murder in the second degree for  his coconspirator; and Held 
further, that  a remark made by the former to the latter that  he should not 
hare  fired should only be considered by the jury in  the officer's favor, and 
was not conclusive. 

2. Homicide-Criminal Law-Instructions-Reasonable Doubt. 
Where the charge of the court upon a trial for  a homicide clearly gives 

the prisoner the full benefit of the doctrine of reasonable doubt, and of 
the presumption of innocence, construing i t  as  a whole, i t  is not necessary 
that  the judge should repeat the instruction regarding reasonable doubt 
as  his preface to each of his other instructions upon the relevant evidence. 

IKDICTMENT, tried before Adams, J. ,  and a jury, a t  March Term, 
1917 of GRAHAM. The defendants were convicted, and from the judg- 
ment appealed to this Court. 



820 I N  T H E  SUPREME COURT. 1175 

Attorney-General ilfanning and Assistant Attorney-General Sykes  
for the State.  

Bryson  (e: Black and R. L. Phillips for defendants. 

WALKER, J. The defendants were indicted for the murder of Ples 
Birchfield. When the case was called for trial, the solicitor elected to 
prosecute them for murder in the second degree or manslaughter, and 
that  course was adopted with the consent of the court. The jury con- 
victed the defendant Andy Orr of murder in the second degree and the 
other defendant, Robert Grant, of manslaughter. 

We see no ground upon which the defendant Andy Orr can ask for a 
reversal of the judgment. The assignments of error are substantially 
monfined to the guilt of Robert Grant, and the defendant Andy Orr 
principally relies on his motion to nonsuit, or on the request to charge 
as  to both of the defendants that there was no evidence tha t  they acted 
in concert in killing Birchfield. A careful examination of the evidence 
convinces us tha t  there mas such evidence, and moreover that  there was 
ample evidence to support the verdict in all respects. 

The defendant Grant contends that he was a special police officer, 
and arrested or attempted to arrest Birchfield because the latter had 
committed a breach of the peace by assaulting him; while the State, 
not denying the correctness of his contention, if he was an officer and 

was discharging his duty as  such in arresting Birchfield-con- 
(773) tends that  he was not so acting, but tha t  he assaulted Birchfield 

with another a personal motive, and tha t  Birchfield, after strik- 
ing Grant, ran away and Grant pursued him and struck him with a 
stick, and finally overtook him and held him within his grasp, calling 
upon the bystanders and especially his codefendant, who was his "pal," 
to  help him, crying out, "Come and help me boys, I have got him." 
Andy Orr came up, with his pistol in his hand, and said, "Turn him 
loose," whereupon Grant, who had his back towards Orr, with his body 
between him and Birchfield, turned his side towards Orr, thereby ex- 
posing Birchfield to Orr's fire, and the latter fired and wounded Birch- 
field in the shoulder, from which wound he afterwards died in the hos- 
pital. 

The defendants further contended tha t  there was not only no concert 
of action, or conspiracy, between then1 to kill or injure Birchfield, but 
that  Grant needed help to make the arrest complete and to  shie!d him 
from the attack of Birchfield, and tha t  Orr intervened solely for this 
purpose, as a felony wals about to be committed and the life of Grant 
was in serious jeopardy from the assault of Birchfield. All these con- 
tentions were fairly and exhaustively submitted to the jury, with a full 
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explanation of the evidence and the law arising thereon-and, too, very 
favorably for the defendants. It is true that Grant stated to Orr, after 
the latter had wounded Birchfield, that he should not have done it, 
referring to his firing the pistol, as he had killed him; but this was left 
to  the jury as a part of the evidence favorable to Grant, but was not 
conclusive of his innocent or unlawful purpose. There was evidence 
from which the jury could reasonably have inferred that Orr and Grant 
were concerting against deceased a t  least to  do him harm. 

The good faith of each of the defendants, that of Orr in entering into 
the affray, and that  of Grant in professing to  act as a peace officer, 
were properly submitted to the jury, but as to  neither of these last 
contentions on the part of the defendants, that  is, as to  their good faith, 
was there much more than a scintilla of evidence. The conduct of both 
tended to show that they were not acting in any lawful capacity, the 
one as an officer of the law and the other as a peacemaker, but, on the 
contrary, that both were acting together and from some bad motive, or 
for some unlawful purpose. If Grant, instead of acting as an officer 
of the law in arresting Birchfield, engaged in an affray with him and 
afterwards assisted Orr in causing his death, he is a6 least guilty of 
manslaughter, of which he was convicted. 

If Orr did not intervene for the purpose of preventing the commis- 
sion of a serious felony, or of assisting Grant to make the arrest, and 11e 
intentionally fired the pistol and killed Birchfield, he is guilty of mur- 
der, for he had no other lawful excuse for killing him, and in that case 
the law implied the necessary malice to  constitute the killing a 
murder; that is, in the second degree. S, v. Worley, 141 N.C. 764; (776) 
S. v. Robertson, 150 N.C. 837; S. v. Fowler, 151 N.C. 731; S. v. 
Rowe, 155 N.C. 436. There was, therefore, no error as to Orr, the jury 
having undoubtedly found that he killed with a deadly weapon with- 
out any lawful excuse, provocation, or mitigating circumstances. 

As to Grant, it may be further said that, professing to be acting as 
an officer, he pursued and beat Birchfield, and finally afforded him no 
protection as his prisoner, after he had caught him, but actually ex- 
posed him to  the attack of his codefendant O n ,  who took his life. There 
was other evidence of the common design of these two men not neces- 
sary to  be considered. The charge of the court was unusually clear and 
direct, explaining the evidence and the law in every conceivable aspect 
of the case, and especially presenting to the jury all the contentions of 
the defendants most favorably for them. 

Defendant Grant, in support of his contention that Orr acted inde- 
pendently of him in killing Birchfield and that he was not criminally 
responsible for Orr's act in any degree, relied upon S. v. Greer, 162 
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N.C. 640, but from an examination of that  case it  appears to have no 
application. The court there said: "Although one may have had 
some difficulty with the deceased, he is not liable for a homicide com- 
mitted a t  or about the same time by a third person, who was acting in- 
dependently, without any conspiracy or common design, even though 
the altercation brought on the fatal encounter and khe third person in- 
terfered t o  aid him," citing, Title "Homicide," 21 Cyc., 692 ; Wharton 
on Homicide, secs. 50-51; S .  v. Kendall, 143 N.C. 659; S. v. Goode, 
132 N.C. 982; S. v. Finley, 118 N.C. 1161; S.  v. Howard, 112 N.C. 
859; S. v. Scates, 50 N.C. 420. 

It will be observed that, according to that  statement of the law, the 
party who committed the homicide must have acted independently of 
the other party, who had merely had some trouble with the deceased, 
and the principle is not pertinent where there is evidence of a common 
design, as in this case. The language of the Court is that  the slayer 
must have acted "independently, without any conspiracy or common 
design, even though the altercation brought on the fatal encounter, and 
the third person interfereid t o  aid him." 

There was evidence of murder in the first degree as to  Orr, and of 
murder, a t  least in the second degree, as to Grant, but the State merci- 
fully declined t o  prosecute Orr for the highest grade of the homicide, 
and the jury have dealt leniently with Grant, giving him the full bene- 
fit of any doubt as t o  the degree of his guilt. 

The point is made that the judge did nok repeat the words "beyond a 
reasonable doubt" in his preface t o  each instruction upon the evidence 

as t o  their finding thereupon, but the position is not tenable 
(777) when the charge is viewed as a whole, which must always be 

done, and considered in the relbtion of each part to every other 
part of it. Komegay v. R .  R., 154 N.C. 389; 8. v. Cooper. 170 N.C. 719. 
He  did give the defendants the full benefit of the doctrine of reasonable 
doubt, and of the presumption of innocence in such a way that  tha jury 
could not have misunderstood the meaning of his language, nor fail t o  
take it  as applying, throughout the charge, to each insitruction when a 
finding m7as called for. A similar objection mas made in S v. Killian, 
173 N.C. 793, where welsaid: "The objecttion to the charge is without 
real merit. The judge, in opening his charge, told the jury that the 
burden of proof was upon the State, and that  they must be satisfied of 
the guilt of the prisoner beyond a reasonable doubt before they could 
convict him. It was not nelcessary that  he should rapeat this rule of law 
every time he referred to any finding from the evidence as he had suf- 
ficiently inst~ucted them as to  the burden and the quantum of proof, 
and this applied to his charge throughout. We should construe the 
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charge as a whole," citing Komegay v. R. R., supra; _TfcSeill v. R. R., 
167 X.C. 396; McCurry v. Purgason, 170 N.C. 463. 

We find no error in the record. 
No error. 

Cited: 8. 21. Brinkley, 183 K.C. 723; S .  v. Pasow, 183 N.C. 794; S. 
v. Hall ,  183 N.C. 814; S .  v. Rideout, 189 N.C. 163; S .  v. Allison, 200 
N.C. 196; S. v. Tyndall ,  230 N.C. 175. 

STaTE v. ERNEST BYNUN. 

(Filed 27 February, 1918.) 

1. Homicide-Deliberation-Premeditation. 
I t  is not required that deliberation and premeditation be of any per- 

ceptible time to constitute murder in the first degree. 

2. Same-Evidence-Questions for Jury. 
Where there is evidence sufficient to convict the prisoner of a homi- 

cide, with further evidence that  the prisoner, in a wagon, followed the 
deceased, a woman, who was walking, stopped his wagon for an hour 
near the place the  homicide occurbred, from which, during that  bime, fe- 
male screams of terror were heard; several days thereafter the body of 
the deceased was found, her throat cut with a razor or knife, with wounds 
upon her face evidently made by stick or club, with blood on i t ;  indica- 
tion that a knife had been wiped on leaves or bushes, that the body had 
been dragged along the ground, and that  the woman's clothes were dis- 
arranged and so arranged as to indicate rape, etc.: Held, sufficient evi- 
dence of deliberation and premeditation to sustain a rerdict of murder 
in the first degree, there being no evidence of a quarrel between the pris- 
oner and the deceased, or that they were acquainted. 

3. Homicide-Criminal Law-Prisoner-Voluntary Witness-Statutes- 
Circumstances. 

While the failure of the prisoner charged with homicide to take the 
witness-stand voluntarily will not create a presumption against him, the 
fact that  he did not testify, under the circumstances of this case, was a 
circumstance, though not evidence, which with the evidence introduced 
may have had some weight with the jury a s  to the nature of what oc- 
curred in bringing in a rerdict of guilty of murder in the first degree. 

APPEAL by prisoner from Whedbee, J., a t  August Term, 1917, of 
NORTHAMPTON. 

The prisoner was convicted of murder in the first degree. There is 
no exception to the evidence nor to  the charge, except that  the court 
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permitted the jury to consider the question of murder in the first de- 
gree. The case on appeal states: '(The prisoner excepted to the judge's 
permitting the jury to  consider murder in the first degree on the ground 
that  there was no evidence, as he claimed, or murder in the first degree, 
t'herefore the  judget charge is not sent up in full. The court in its 
charge among other things, instructed the jury fully and correctly as 
to  what in law constituted murder in the first degree, murder in the 
second degree, and manslaughter, and that  under the evidence they 
could render one of four verdicts: murder in the first degree, murder in 
the second degree, manslaughter, or not guilty, as they found the facts 
to be, applying the law as stated by the court and fully and correctly 
placed the burden upon the State of proving beyond a reasonable doubt 
each fact t o  constitute the prisoner's guilt." 

The prisoner offered no evidence. The evidence for the State is tha t  
the body of Lala Lassiter was found Thursday, 10 May,  1917, in the 
woods in Garris' Field. Her throat was cut from ear to ear and she had 
been hit a hard blow on the head and her nose was broken in, and 
a club near-by had a knot with blood on i t  which corresponded with the 
break in the nose, and there was a cut on her finger. There was also 
evidence that  a knife or razor had been wiped on the grass. When 
found, the body had evidently lain in the woods for two or three days, 
during which time there had been rain, which demoved many evidences 
of the transaction. Her clothing was much disarrangeld, her dress b ~ i n g  
up to her knees, and also on her back. There was evidence that she did 
not know the prisoner, who is a negro boy. 

On the Monday preceeding the finding of the body, the deceased was 
seen going on foot from her home to Conway and returning and the 
prieoner driving his wagon was just behind her. She was not seen again 
until her dead body was found. This wagon had stopped not far from 
where the  murder occurred for about an h o u ~ ,  and while it was stoppml 
a woman was heard screaming and hollering about the spot where the 

murder occurred. The team and wagon stood there about an hour 
(779) with no one in attendance. There was evidence that the tracks 

were found in the ditch, and the shoes which were taken from 
the prisoner exactly fitted the tracks a t  the place where the body was 
found. C. J. Garris also testified that  when he went to help arrest the 
prisoner, the prisoner saw him coming and ran. Thad Davis testified 
to having seen the defendant in possession of a knife which he claimed 
to  be his own, and Garris testified tha t  he found a lot of leaves which 
had wiped a knife blade and looked like the knife blade had been run 
through them. The doctor testified that  the throat of the deceased had 
been cut from ear to ear, probably with a knife or razor, cutting the 
jugular vein. 
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The deceased was a married woman and was returning to her home 
along the road that ran through this field. On the Wednesday after 
the Monday the prisoner came to Sam Flythe and tried to  borrow a 
shovel. The prisoner was seen on the other side of the fence coming 
from the ditch, back of which the body of the deceased was found, a t  
the time that  the team had stood idle in the road about an hour. Two 
witnesses testified to having heard a hollering in that field about that  
time. Mrs. Munford testified that i t  was a screaming and hollering, 
and it  was a woman's voice in distress. Two witnesses testified that  
the tracks leading to the scene of the murder fitted the shoes of the 
prisoner exactly, both the left shoe and the right, "A mold would not 
have fitted better." At places where the ground was hard there were 
no tracks, but leaves had been broken off. I n  one place the witnesses 
found buds pulled off, and it looked like Iots of them had been wiped 
on the hands. When the prisoner was arrested in Courtland, Va., the 
tracks made by him fitted the same shoes that  fitted these tracks. He 
ran, but was caught high up in a tree. The sheriff said he made no 
threats and asked no questions, but when the prisoner got down he 
said: 11170u are after me for killing that woman," and added that  he 
did not do it. The sheriff testified that he asked the prisoner where 
he was when his team was standing in the road, and he replied that  
he went back to Pete Joyner's, to which the sheriff asked him. "You 
did not do that,  for they said you did not go there that morning." 
Sheriff Joyner also testified: "Charles Garris pointed out the tracks 
to  me. He fitted one shoe and I fitted the other. We found tracks that  
were staked off; they were in the field; these tracks extended across 
that  plowed field. We fitted these shoes for 150 yards and they fitted 
the tracks exactly. The tracks u7e put these shoes in were distinct. 
There was absolutely no mistake about that. The tracks had gone 
deep enough to  rain there. My recollection is that these tracks were 
coming from the woods in which we found the body." 

Mr. Bridgers testified that  he was with Sheriff Joyner and Garris 
when they searched for the track~s. "We did not find any tracks 
until we got to the first opening. (The witness here explains t,he (780) 
map, s~howing where the body was found.) We found leaves there 
that  looked like they had been bruised or something drawn through 
them, and had what looked like blood on them. We examined the piece 
of wood i t  is supposed she mas hit with. We noticed something that  
looked like blood on the knot. We saw some bushes that were broken; 
some bruised down, and picked up many of the leaves, which compared 
with those that were broken from the bushes along where something 
seemed to have been dragged." 
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J. P. Garris testified that  he was with the party who went to  arrest 
the prisoner before he left the State; when the prisoner saw them he 
whipped up his mule and went pretty fast, going through two gates; 
when his party jumped out of the automobile and started for the pris- 
oner, the prisoner jumped off the wagon and went into the woods; that  
they had not let this man know that  they were coming after him; that  
the tracks they saw in Southampton County, Va., when they caught 
the prisoner were the same as those in the field where this body was 
found. The husband of the deceased testified that  when his wife did 
not return Monday he thought she had gone to  her mother's. 

Attorney-General &fanning and Assistant Attorney-General Sykes 
for the State. 

J .  A. Worrell for prisonel.. 

CLARK, C. J. Our statute of 1892, now Rev., 3361, provides: "A 
murder which shall be prepetrated by means of poison lying in wait, 
imprisonment, starving, torture, or any other kind of willful, delib- 
erate, and premeditated killing, or which shall be committed in the per- 
petration of or attempt to  perpetrate any arson, rape, robbery, burg- 
lary, or other felony, shall be deemed to be murder in the first degree 
and shall be punished with death. All other kinds of murder shall be 
deemed murder in the second degree." 

It has been repeatedly held by this Court that  the deliberation and 
premeditation need not be of any perceptible length of time. S. v. 
Jones, 145 N.C. 466; S. v. Banks, 143 N.C. 652; S. v. Daniel, 139 
N.C. 549. 

"It is not essential in order to  show prima facie premeditation on 
the part of the prisoner that  there should be evidence of preconceived 
purpose to  kill formed a t  a time anterior to  the meeting when i t  was 
carried into execution. It is sufficient if the prisoner deliberately de- 
termined to kill before inflicting the mortal wound. If there were such 
purpose deliberately formed the interval, if only a moment, before its 
execution is immaterial." S. v. McCormack, 116 N.C. 1033, where it is 

also said, approving Kerr on Homicide, sec. 79: "The question 
(781) whether there has been deliberation is not ordinarily capable of 

actual proof, but must be determined by the jury from the cir- 
cumstances. It has been said that an act is done with deliberation, how- 
ever long or short a time intervenes after the intent is formed and be- 
fore it  is executed, if the offender has an opportunity t o  recollect the 
offense." 

I n  S. v. Booker, 123 N.C. 713, there was evidence which, in the 
language of the Court, "tended t o  show that  the prisoner went to the 
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home of the deceased on the morning of the day she was killed and got 
some black pepper; that  he went off, and came back in about an hour 
with a gun and without provocation shot the deceased in the back of 
the head killing her instantly." The Court in that case adopted the 
words of the Court in People v. Conray, 97 N.Y. 72: "We are of 
the opinion that the jury tvas justified in inferring from the facts and 
circumstances proved that  the death of the deceased was the result of 
deliberation and premeditation." 

In  S. v. Adams, 138 N.C. 697, the husband of the murdered woman 
on his return home found his wife dead in the cotton field near the 
house with her skull crushed. There tvas evidence in that  case, as in 
this, of the prisoner's tracks leading to and from the dead body. The 
Court said: "Murder may be committed without any motive. It is 
the intention deliberately formed, after premeditation, so tha t  i t  be- 
comes a definite purpose to kill. And a consequent killing without 
IegaI provocation or excuse constitutes murder in the first degree. The 
existence of a motive may be evidence to  show the degree of the offense, 
or t o  establish the identity of the defendant as the slayer, but  motive is 
not an essential, nor is i t  indispensable to a conviction of the person 
charged with its commission. S. v. TVilcox, 132 N.C. 1143; S. v. 
Adams, 136 N.C. 620." 

In  S. v. Banks, 143 N.C. 652, the Court reiterates the repeated 
decisions of ,this Court as f o l l o ~ s :  "No particular time is necessary 
to  constitute premeditation and deliberation for the conviction of mur- 
der in the first degree under the statute, and if the purpose to  kill has 
been deliberately formed, the interval which elapses before i t  execution 
is immaterial.'' 

I n  this case, there is evidence that  the deceased was walking along 
the road in front of the wagon driven by the prisoner; that  he stopped 
his wagon, which stood idle for about an hour; that  during that  time 
a woman was heard screaming where the body was found, and a t  the 
end of that  time he was seen returning from that direction; that  tracks 
leading to and from that  direction and also near the body were identi- 
fied as fiitting the prisoner's shoes; that the victim's throat was cut 
from ear to ear, her head bruised up, her nose broken in and a knot 
on a club nearby had blood on it  and fitted the indentation on 
her nose; that  the prisoner wae known to  have a knife and the (782) 
grass showed that  a knife had been wiped upon a bunch of it. 
There was indications that the body had been dragged through the 
bushes and that  leaves and grass had been bent down; and that  buds 
and leaves from the trees had been pulled off as if some one had wiped 
his hands; when a party went to arrest the prisoner, he whipped his 
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team and endeavored to escape, but finally jumped off his wagon and 
ran through the woods. Under extradition proceedings officers were sent 
who found him in Virginia. Seeing the party approaching the prisoner 
again fled and when overtaken was up a tall tree. When he came down 
before any charge was made the prisoner said, " You have come to ar- 
rest me for killing that  woman," and denied it. 

The evidence is circumstantial. I t  was for the jury to say whether 
the prisoner committed the homicide. There was evidence from the 
above testimony, taken in connection with the disordered state of the 
dress of the victim, that the homicide might have been committed in 
an attempt to rape which would make it  murder in the first degree. 
There was an absence of any altercation or quarrel which might point 
to  a killing with malice and without deliberate intent to kill. The man- 
ner of the killing, cutting the throat from ear to  ear, the beating up 
of the head and the breaking in of the nose would indicate, or a t  least 
was evidence from which the jury could infer that  the killing was not 
merely from malice (which would make i t  murder in the second de- 
gree), but was a deliberate intent t o  kill in order to conceal his crime 
or his intent to  commit crime, against the person of the victim. These 
mere matters for the jury. 

I n  Hill v. Commonwealth, 2 Grattan (Va.), 594, i t  is held: "Where 
a homicide is proven, the presuniption is murder in the second degree. 
If the Commonwealth would elevate it  t o  murder in the first degree, 
i t  must furnish evidence to justify such finding, and if the prisoner 
would reduce i t  to  manslaughter, the burden of proof is on him. A 
man shall be taken to intend that  which he does, or which is the im- 
mediate or necessary consequence of his act. -4 mortal wound given 
with a deadly weapon, in the previous possession of the slayer, with- 
out any or upon very slight provocation, is prima facie willful, delib- 
erate, and premeditated killing, and throws upon the accused the ne- 
cessity of proving extenuating circumstances. This is quoted and fol- 
lowed in Longley v. Commonwealth, 99 Va. (December, 1900), 807, 
and is also quoted and followed in S. v. Welsh, 36 W. Va., 690, and the 
same doctrine is well established in other Courts. There could hardly 
have been any provocation to cause the beating up a woman and cut- 

ting her throat from ear to  ear but the deliberate intent to kill. 
(783) If this evidence satisfied the jury that the prisoner committed 

the homicide, the attendant circumstances of the killing by cut- 
ting her throat from ear to  ear, beating her head, and breaking her nose 
with a club, the wiping of the knife-blade in the grass and the hands 
with buds and leaves, if believed. was evidence from which the jury 
could infer that the killing was deliberate and purposeful, and not a 
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sudden access of rage and such permeditation, if only for a mon~ent, 
is sufficient to  make i t  murder in the first degree. Certainly the judge 
could not tell tlie jury, without invading their province, that  there was 
no evidence of murder in the first degrec. It is stated that  the charge 
dcfinrd the differencc between murder in the first degree and in the 
second degrec, and that  there was no cxccption t o  i t  in any respect 
except in leaving the jury to pass upon the evidence as t o  murder in 
the first dcgrce. 

Formerly the defendant in a criminal procceding was not allowed 
to go upon the stand in his omn defense. But under our act of 1881, 
now Code, 1634, "The person charged shall a t  his own request, but not 
oti~erm~se, be a competent mrilncss, and his failure to make sucli re- 
quest shall not create any presumption against him." This latter clause 
is omitted from tlie statute in England m d  in mast ol our Statm, in 
which failurc of defendant to  testify in a criminal action raises a pre- 
sumption against him as in a civil action. 

If the prisoner could have given testimony to acquit himself of this 
charge or to reduce it to a lesser degree of homicide, i t  is unfortunate 
that  he did not go upon the stand to give the jury the benefit of his tcs- 
timony. His failure to do so did not create any presumption against 
him and the judge must have so charged the jury, for it is stated that  
the charge was unexceptionable in every other respect than in permit- 
ting the jury to consider the evidence in the light of murder in the 
first degree. The fact that hc did not tcstlfy was a circumstance, like 
the healing of a witness on the stand, or other conduct in the trial, 
whioh though not a matter of evidence (for i t  was a matter in thc ob- 
servation of the jury) may have had some weight with the jury as 
to  the  nature of the transaction of which there was no eye-witness. 
unlc.,is the prisoner was such. Whether he was or not he alone coultl 
testify. 

The cxistcnce of premeditation and deliberation is for the jury, not 
for the court, if there is any evidence, and it  may be inferred froin the 
maanc.1 of the killing and the use of the weapon whether the slaying 
wan deliberately done or in a transport of passion. S. v. Daniel, 139 
N.C. 349. 

Khether certain evidence shows prtmeditation and deliberation is a 
fact t o  be found by tlie jury, and not a conclusion of law to be 
drawn by the court. S. v. Daniels, 134 N.C. 676, citing S. v. (784) 
Freeman, 122 N.C. 1012. 

The conviction of tlie prisoner of the homicide is largely due to his 
bemg near the spot a t  the time, the identification of his tracks, the 
outcry of the woman and the prisoner's flight. When the jury found 
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the prisoner to be the slayer, the manner in which he used the knife 
and club and the absence of previous acquaintanceship and the cries 
of the woman were competent for the jury to  consider on the question 
whether there was a deliberate intent to kill. 

No error. 

Cited: S. v .  Baity, 180 N.C. 725; S. v .  Tucker, 190 N.C. 709; 8. v. 
Allen, 197 N.C. 686; S. v. McLeod, 198 N.C. 652; S. v .  Spivey, 198 N.C. 
658; S. v .  Beal, 199 X.C. 293; S. v.  Coffey, 210 N.C. 563; S. v. Taylor, 
212 N.C. 523 ; 8. v. Dee, 214 X.C. 511 ; S. v .  Jordan, 216 N.C. 365, 366 ; 
S. v. Kelly, 216 N.C. 645; 8. v.  Farrell, 223 N.C. 806; S. v.  Stanley, 227 
N.C. 655; 8. v .  Church, 231 N.C. 43; 8.  v .  Bovender, 233 N.C. 689. 

STATE v. TOM RIoKIhTNEY. 

(Filed 6 March, 1918.) 

1. Husband a n d  Wife-Criminal Law-Evidence-Witness-Third Party. 
A witness may testify to a conversation between husband and wife, 

on the trial of the former for  a criminal offense, tending to incriminate 
him occurring a t  the time of the arrest and in the presence and hearing 
of the witness. 

2. Same-Spirituous Liquors-Sale. 
Where there is sufficient evidence of the possession of more than a 

gallon of spirituous liquor in the defendant's possession, it is competent 
for a witness to testify that  in  his presence a t  the time of the arrest 
the prisoner's wife said to the prisoner that  she had repeatedly cold him 
about selling whiskey, to which he told her to shut her mouth, "he would 
attend to his own business," the reply being in the nature of a rebuke 
and not a denial and evidence of an unlawful purpose of sale. 

3. Evident-haracter-Voluntary Qualifications. 
A character witness may voluntarily qualify his evidence as to the 

character of a party, as  in this case, "Yes, it is bad for selling liquor," 
the offense for which he was being tried. 

INDICTMENT,  tried before Culvert, J., and a jury, a t  August Term, 
1917, of PITT. Defendant mas convicted and appealed. 

Attorney-General Manning and Assistant Attorney-General Sylces 
for the State. 

Jzilius Brown and R. T .  Martin for defendant. 
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WALKER, J. The charge ivas that  the defendant had in his possession 
for the purpose of sale, and in violation of the statute, more than one 
gallon of spirituous liquor, and upon his conviction in the Bu- 
perior Court he was sentenced t o  eight months imprisonment in (785) 
the county jail and t o  be assigned to work on the public roads. 

Appellant has raised two questions only. 
1. E. L. Hobgood testified: "I am constable of Farmville Township 

and I obtained a search warrant to search Tom McKinney's house. I 
found in his house six quarts of bottled in bond whiskey. Three quarts 
was under bhe bed and three quarts was inside the folding couch. I 
also found some empty bottles in and around the house. I also found 
some cork stoppers in a drawer of a washstand, some of the stoppers 
were new and some old. When we arrested Tom his wife was present 
and on her seeing Tom arrested she made a statement." Question: 
"What did Tom McKinney's wife say to him when he was arrested and 
in the presence of you?" (Objection by the defendant; overruled; and 
defendant excepted.) Answer: "She said to him, 'I have told you a 
thousand times about selling whiskey and that  you would get caught.' 
Ton1 said to her, 'You hush your damnedmouth. I will attend to my 
own business.' " Defendant moved to strike out the answer; motion 
overruled; and defendant excepted. 

There was other evidence of a like kind. The testimony was compe- 
tent upon the question whether the defendant was keeping the liquor, 
which the officer found in his pos~session, for sale. The answer was not 
a denial of guiIt, as contended by the defendant, but was rather in the 
nature of a confession. He did not say that he was not guilty, or take 
issue with the assertion of hiswife, but, on the contrary, rebuked or 
chided her for having divulged to the officer his previous illegal traffic. 
The jury might well have found that  when he ordered her "to hush 
her damned mouth," he meant that  she should stop accusing him of 
having violated the law by selling liquor and keeping i t  for sale. When 
she said to him. "I have told you a thousand times about selling liquor 
and that you would get caught," she meant that he had been caught 
with liquor in his pos~session for sale, as he was being arrested for that  
particular offense. What they both said, when considered together, bore 
directly upon the issue, as i t  referred to his being engaged in the illegal 
traffic of selling and necessarily having liquor for sale. 

We have held that  a third person may testify to an oral communica- 
tion between husband and wife, although he was not known to  be pres- 
ent, and it  was said that  the authorities seem to be uniform to this ef- 
fect. S. v. Wallace, 162 N.C. 629. To  the same effect is 1 Wharton's 
Cr. Evidence, par. 398, whiah is as follorvs: "Confidential comrnunica- 
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tions between husband and wife are so far privileged that thc law re- 
f u x s  either to be interrogated as t o  what occurred in their confidential 
intercourse during their marital relations, covering, thcrcfore. udmis- 

sions by silence as well as admission by words. The privilege, 
(786) however, is personal to  the parties. A third person who happened 

t o  hear a confidential conversation between husband and wife 
may be examined as to such conversation. . . . The privilege albo ex- 
tends only to  confident~al communications and does not corer topics 
incident to  general intercourse." 

The  point was directly involved in S. zl. Ihndall ,  170 K.C. TC57. 
There the defendant was indicted for a violation of the prohibition law, 
and a witness testified: Q. "What was said t o  him by his wife Ira your 
presence?" A. "She told him tha t  she had upheld him for cplte a 
while and tried to help him get the ham(&, and tha t  she Iiad worked like 
a poor liegro and tried to keep him up; and she told him that lie ran 
around and boot-legged and kept them down, and tha t  she was throl~gh 
with him. I& did not deny it." Defendant's objection to all lhi. evi- 
dence was overruled arid he excepted. The court said: ' W e  (lo not 
see why this testimony was not competent. Conversations between Iius- 
band and wife are not privileged as confidential, so as to p r c ~ e n t  a 
third person, who overheard them, from being competent as a n-ltness 
to  relate them to thc jury," citing S. v. Wnllace, 162 N.C. 622; 2 Cham- 
berlayne on Evidence, sec 1430, p. 2339; Wharton on Cr. Evidenre, sec. 
398; 40 Cyc., 2359; 6 Enc. Evidence, 907. These authoritie.: nould 
seem to fully and effectually answer this objection, but other cases 
bearing more or less upon the point may be added, S. v. Seahoir:. 166 
N.C. 373; S. v. Record, 151 N.C. 695; Powell v. Striclclnnd. 16.3 N.C. 
393; S. v. Bowman, 80 N.C. 432; S. v. Burton, 94 N.C. 947. 

2. The other exception is that the State offered Andrew Moore, as a 
witness to the character of defendant, the latter having testified in his 
own behalf. He  was asked ~f he knew the general reputation of de- 
fendant, to which he replied: "Yes, i t  is bad-for selling liquor " The 
same kind of answer has been held admissible in S. v. Iinzrsfon, 121 
N.C. 579, where the Court said: "A party introducing n witness as 
to character can only provc the general character of the person asked 
about. The witness, of his own motion, may say in what respect i t  is 
good or bad. He  may have to  do this in justice to himself-ln other 
words, to  tell the truth; as for instance, that  the party spoken of had a 
general good character for some things and a general bad character for 
other things; the witness could not truthfully say i t  was bad or that i t  
was good witl~out qualification; or the opposite party may, on cross- 
examination, test tlic witness as to  n hat  i t  is bad for or what i t  i q  good 
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for," citing 8. v. Laxton, 76 N.C. 216; S. v. Daniel, 87 N.C. 507. See, 
also, S. v. Wilson, I58 N.C. 599, 601, where S. v. Ilairston, supra, is 
approved and S. v. Efler, 85 N.C. 585. Following S. v. Hairdon, supra, 
and S. v. Wilson, szhpra, we must overrule this objection. 

No error. 

Cited: S. v. Butler, 185 N.C. 626; S. v. Reagan, 185 N.C. 714; S. v. 
Graham, 194 N.C. 467; A?. v. A7nnce, 195 N.C. 49; S. v. Freeman, 197 
N.C. 379; S. 21. Portee, 200 N.C. 147; S. v. Banks, 204 N.C. 238; S. v. 
Wilson, 205 N.C. 380. 

STATIC v. A. W. F'ATJLKNER. 

(Filed 6 March, 1918.) 

1. Appeal and Error-Certiorari-Correcting Case. 
9 eel-tior-ari will not issue for correcting the record of a criminal case 

sent up on appeal agreed to by the solicitor, when the statement of the 
trial judge is only that the evidence was incorrectly stated therein, with 
indication that he would not be able to either recollect the evidence or  
correct it, and in the absence of allegation of misconduct on the part of 
the solicitor; especially when i t  appears that  the defendant was a man of 
good character and the judge bas stated he was not to blame for the 
oderise charged. 

3. Crinlinal Law-Cottonseed Meal-"Sa1c"-Broker-Statutes. 
One m-ho sells cottonseed mral for the manufacturer, upon commission, 

who neither handles nor S ~ P S  the seed but has i t  shipped direct to the 
purchaser, is not a seller thereof within the intent and meaning of Revi- 
sal, see. 3814, making it a niisdemeanor to sell such seed contrary to the 
requirements of section 3958, that i t  shall have not less than 7% per 
cent of ammonia; and when i t  is shown upon the trial that  he  received 
the order and sent i t  to the manufacturer, stating that i t  should have not 
less than the required ilan~ount of ammonia and the proper N. C. tags, 
he is not guilty when, in no default himself, the manufacturer ships the 
seed in riolation of the statutes. Jo7wso?t v. Camon, 161 N.C. 373, con- 
struing section 3060, cited and applied. 

APPEAL by defendant from Allen, J., a t  November Term, 1917, of 
WAYNE. 

This is an indictment under scction 3814 of the Revisal, thc charge 
being that the defendant sold cotton and nieal containing less than 7% 
pcr cenlt of ammonia. 

The evideacc, which is agrcccl upon, is in substance as follows: That 
the defendant A. TV. Faullinc~, \rho is a duly licenscd broker in Golds- 
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boro, Wayne County, North Carolina, sold, as broker, to J. R. Jones, 
of the firm of Jones & Kornegay, on 10 October, 1916, 60 tons of prime 
cottonseed meal, 7% per cent North Calrolina tags. That the said J .  R. 
Jones had bought for a considerable length of time other merchandise 
from the defendant A. W. Faulkner, and well knew that  he was a mer- 
chandise broker and that  the defendant while in Mount Olive had a 
conversation with J .  R. Jones, of the firm of Jones & Kornegay, and 
stated to  the said Jones that he thought he could give him a good price 
on cottonseed meal; that said Jones stated to him that  he would give so 
much per ton for prime 734 per cent cottonseed meal, North Carolina 
tags, and the defendant Faulkner told him that  he would wire and see if 
he could secure this price; that  the defendant Faulkner did wire to TV. 
Newton Smith, of Baltimore, Md., submitting to him the offer made by 

the said John R.  Jones, which offer was accepted by the said W. 
(788) Newton Smith, and the defendant notified Jones & Kornegay of 

the confirmation of the order and mailed to Jones 8i Kornegay 
sales ticket for the goods in the following words and figures to  wit: 

Goldsboro, N. C., Oct. 10, '16 
W. NEWTOX SNITH, Baltimore, M d .  

Book Jones Kornegay Co., &It. Olive, N. C., 60 tons 7v2 per cent 
C.S. Meal, N. C. tags. Nov., Dec., Jany. shipts. 

Sold by phone. Confirmed, A. W. F.~ULKNER. 

The defendant, acting purely as a broker in bringing the parties to- 
gether upon this trade, and that  the defendant had no meal of his own 
nor any interest in this meal, but simply received a brokerage of 25 
cents per ton for negotiating the sale. That after the sale was made and 
before the meal reached the said Jones & Kornegay the said W. Newton 
Smith, of Baltimore, Md., sent North Carolina tags, mentioned in the 
order to  Jones & Kornegay by parcel post, the tags to be attached to 
the meal by the said Jones & Kornegay upon its arrival. That after 
Jones & Kornegay had received the meal and after a portion of meal 
had been sold by them it was analyzed by the State Chemist and found 
to contain less than 7y2 per cent ainmonia, varying in analysis from the 
small per cent under 7% to a considerable extent under 7% per cent. 
It is admitted that the defendant did not have the meal in his posses- 
sion, or that he had ever seen the meal, and that  the same was not 
billed to the defendant, but shipped and billed direct to Jones & Korne- 
gay. 

It is further admitted that the defendant is a man of good character 
and has been engaged in the brokerage business for a number of years. 
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His Honor instructed tile jury to  find the defendant guilty, if they 
believed the evidence and tlie defendant excepted. 

There was a verdict of guilty, and frorn a judgment imposing a fine 
of $25 and the costs, the defendant appealed. 

Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 

J. L. Barhanz for defendant. 

ALLEN, J. The Attorney-Gene]-al, rcyresenting the State, concedes 
that  the dcfendant is entitled to a new trial on the case on appeal sent 
to  this Court, to  which the solicitor lias agreed, but he contends that 
the case lias not been correctly wt$ated, m d  be moves for a certiorari di- 
rected t o  the judge before whom the action was ltricd t$o csttle the caw. 

In  support of the action he files a lctter frorn tlic judge stating trhat 
he does not think the statement of the evidence is correct, lout he says 
in one place: " I cannot remember the facts fully," and i11 another, 
speaking of tihe evidence, "I cannot remember it." 

He )does not state that  he would change the case if ~t was re- (789) 
ferred to him, but suggests that  the notes of the stenographer be 
sent to  this court, and a letter from the stenographer is filed in which 
slie says that her notebook has been lost in a change of offices and that  
slie cannot reproduce the cvidcncc. 

I n  this uncertainty, and in the absence of any allegation of niiscon- 
duct on the part of the solicitor, the difference between him and the 
judge being one of recollection, we are not inclined to grant thc  mo- 
tion of the State, if wc have the power to  do so, and eslpccially so when 
i t  is stated in the case on appeal that  the defendant is a man of good 
character and by the judge in his letter that  the defendant was himself 
imposed on in the sale of the meal by the seller. 

I n  Barbee v. Justice, 138 N.C. 22, the Court slaid tha t  "It is only 
when tlie judge has settled the case, in the exercise of his proper juris- 
diction, th'at upon affidavit of error therein and a letter from the judge 
that he will correct i t  if given tile opportunity, the Court will give him 
such opportunity," and in S. v. Chafin, 125 N.C. 664, "The case on 
appeal was agreed on (as in this case) by the soliciltor and the counsel 
for the dcfendant. Such being the case, there is no ground for action 
by the judge, S. v. Cameron; 121 N.C. 572; The Code, sec. 1234; nor 
for a certiorari to correct the case by tlie judge's notes of the ev~dcnce 
on file, nor to permit the judge to  correct the case." 

The motion for a certiorari is therefore dcnied, and dealing with the 
casc as i t  appears in the record, we agree with the Attorney-General 
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that  there is error in the charge to tllc jury, and that  a new trial must 
be ordered. 

The charge in the indictment is the sale of cottonseed meal contain- 
ing less than 7y2 per cent of ammonia.. 

The Revisal, sec. 3958, forbids the sale of meal with less than 7y3 
per cent ammonia, a d  section 381.1 providcs that, "If any person ,shall 
sell or offer for sale any cottonseed irieal which has not been inspected 
and branded as roquird by law, or shall sell any cottonseed meal con- 
taining a lass quanltity of ariunonia than is authorized by law, or shall 
violate any regulation or rule made by the State Board of Agriculture 
regulating the sale, inspection, branding, or tagging of cottonseed meal. 
he shall be guilty of a misdemeanor." 

The purpose of these statutes and of those following section 3958 im- 
posing penalties, is t o  promote agriculture by insuring the sale of fer- 
tilizers containing plant food in certain proportions and of sufficient 
quality and quantity and to protect those who cultivate the soil from 
imposition and fraud. 

The sainc persons who are forbidden to sell or to offer for sale, and 
upon whom penalties are imposed by section 3958 e t  seq., are 

(790) made indictable under section 3814, and i t  has been held in 
Johnson v. Carson, 161 N.C. 373, under section 3960, which for- 

bids any person from selling or offering to sell or removing any fertili- 
zer not having the tags attached required by the statute, that  i t  doe3 
not include a farmer who brought and removed such fertilizers and that 
the penalties apply "to the manufacturer or any one, either as princi- 
pal or agent, who sells or offers to sell or remove." 

The fact that  neither knowledge o'f dhe defcct nolr an intent to de- 
fraud is madc an elenlcnt in the criminal offense is strong reason for 
confining the statute to the manufacturer, who should be held to have 
knowledge of the composition of the fertilizer he offers for sale, and to 
the owner, not a manufacturer, and his agent with authority to sell, 
.who have the opportunity to test the fertilizer before they sell it. 

A sale imports a transfer of title, and one who sells transfers the 
title. It is defined .to be "the transfer of the proipcrty in :z thing for 3 

price." 35 Cyc. 25. 
The defendant, if the evidence is believed, \had neither title nor pos- 

session, nlor did he have any authority to scll and transfer the title. 
He  was a mere broker, a negotiator between the parties, who, as said 
by Clark, C.  J .  in La tham v. Fields, 160 N.C. 337, "does not have pos- 
session, disposal, and control of property." 

A full and elaborate note to Walker v. Osgood, 93 A.D. 171 et seq., 
collacts the  authoritias on the duties and liabililties of a broker, and 



N.C.] SPRING T,ERRII, 1918. 837 

shows that  he does not purport to  sell and transfer the title, that  he has 
no authority to  collect the purchase price, and tha t  his duties consist 
in bringing the minds of the vendor and the vendee t o  one agreement. 

People v. Morse, 131 Mich. 68, is in point. I n  tha t  case the de- 
fendant was indicted under the pure-food law, and the evidence tended 
to prove that  the defendant took an order for purc pepper to be 
shipped by a wholesale dealer a t  Chicago to a dealer a t  Muskegon, 
and that the pepper when shipped was not pure. The Supreme Court 
held that the defendant was not guilty, and said: "The transaction in 
which tlie order was taken did not involve an immediate delivery of 
pepper, then and there present. It is not shown that the sample, if there 
was one, was the same as the pepper subsequently sent, or that  it was 
in the least impure. If it be conceded that  the agent acted in good 
faith-and we understand that  it is not questioned-he took an order 
for pure goods, and in doing that  certainly committed no offense. It 
is now urged that  the exigencies of the enforcement of this law are such 
that  me should hold [that t~his innocent and lawful action may be 111ade 
a c n n e  by the subsequent act of hhc principal, either intentional or in- 
advertent, in departing from instead of performing the contract which 
his agcnt had innocently made. We think this is not SO, and we 
are also of tihe opinion that  this does not necessarily do violence (791) 
to  section 17. This transaction as an entirety niay have been a 
sale of impure pepper, under the statute., as to the principal, and not as 
to the agent. If the order had been taken with knowledge on the part of 
the agent of a practice to send impure pepper on such orders, a different 
question would be presented." 

Also see Hall Baker Gram Co. v. U.S. 198 Fed., 614. 
I n  this case the evidence shows that  the defendant was a broker, that  

lie had neither title nor possession, that  hc had never seen the cotton- 
seed meal, that  tlie order he transmitted was for meal containing 7?/3 
per cent ammonia, and thatltheviolation of the statute was due to thc 
act of the seller in Baltimore in failing to  ship according to the terms 
of the order, and that  this was without the knowledge of the defendant. 

If this evidence is true, and i t  does not seem to  be contradicted, the 
defendant is not guilty. 

New trial. 

Cited: S. v. Thomas, 184 N.C. 667; Edwards & Leatherwood v. Mc- 
Cop, 206 N.C. 205; S. v. Dee, 214 Y.C. 512. 
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STATE r. ROSTON N. BOYD. 

(Filed 13 March, 1918.) 

I .  Courts - Constitutional Law - Statutes -Jurisdiction - Appeal and 
Error. 

The creatiou of county courts by statute is not inhibited by our Consti- 
tution, and such statutes a re  valid. The legislative authority to create 
such courts with jurisdiction iu matters of contract, and tort also, with 
concurrent civil jurisdiction with a justice of the peace, is not presented 
on appral from jutlgmeat in a cri~ninill action. 

2. Criniinal Z~aw-Bawdy Houses-Leases-Knowledge-Misdemeanors- 
Particeps Criminis. 

Oue ~ v h o  leases a house to be kept ns a bawdy house, with knowledge 
of the continued use to which it was put, is partireps crinzinis in the corn- 
mission of the n~isilelneanor, and is punishable a s  a principal therein. 

3. Same-Evidence. 
The facL Lllat one who leased a house used as  a bawdy house linew of 

and acquiesced in the use to which it  was put may be shown by its con- 
tinned u w  as buch, and thc reputation it  bore in the corumuni~g. 

4. Sanlc-Instructions-Verdict Directiiig-Trials-Questions for Jmy- 
Burdrn of Proof-Appeal and Error. 

Where the evidence is conflicting as  to whether the lessor knew that  
the housc leased  as used as  a bawdy house, from the circumstances ex- 
isting, the question raised is  one of fact for  thc jury, \ \ i th  the burden on 
the State to shon- the guilty knowledge beyond a reasonable doubt; and it  
is reversible error for the court to direct a verdict of guilty upon the 
evidence as  a matter of form. 

(792) APPEAL from Culvert, J . ,  a t  November Term, 1917, of PITT. 
The dcfendant was tried in the County Court of Pitt  on a 

warrant cbarging him with keeping a disorderly house, coinmonly called 
a bawdy house, by leasing the house where illicit sexual intercourse was 
liabitually carried on to  onc Ethel Lee, a fernale prostitute, with knowl- 
edge of the immoral purpose for which the house was t o  be used. 

Upon conviction thc defcndant appealed to the Superior Court. 
The appeal was tried a t  Noveirnbter Term, 1917, of Pitt ,  Culvert, J., 

and from a verdict and judgment of guilty thc dcfendant appeals. 

Attorney-General Manning and Assistant Attorney-General Syke.s 
for the State. 

Harry Skinner for defendant. 

BROWN, J. A large part of the elaborate brief of the learned counsel 
for defendant is devotcd to an attack upon the constitutionality of the 
act of the General Assembly creating the County Court of P i t t  County. 
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The argument is presented with n ~ u c h  force and has received our care- 
ful consjdcra$&m. We arc1 of opinion (that the constitutionality of such 
courts has been settled by repeated decisions of this Court and cannot 
now he brought in qucstion. Wc cite a few of them: S. v. Baskerville, 
141 N.C. 811 ; S. v. Lytle, 138 N.C. 738; S. v. Collins, 151 N.C. 648; 
S.  v. Tate, 169 N.C. 373; Ozl Go. v. (:rot.ery Co., 169 N.C. 522 

Tlie contention that the act is a violation of the  constitution in tha t  
i t  glves the  court civil jurisdiction in mattells of tolt and contraclt, also 
concurrent jurisdiction with a justice of the peace may be worthy of 
serious cons~deration, but such points are not raised by this appeal. 

We are now dealing with the criminal jurisdiction of the court. The 
power of the court to exercise thc civil jurisdiction conferrcd on it is 
not before us. 

The position that the warrant fails to charge a criminal misdcrnc~an- 
o r  is untenable. 

Tlie warrant chargas substantially that Ethel Lee kept a bawdy house 
when illicit sexual intercourse was habitually carried on and that the 
defendant leased the house to  her with full knowledge of the purpose 
for which the house was to  be used . 

It cannot be questioned tliat keeping a bawdy house is a misdcmean- 
or and punishable as such. The person who leases a house for tliat pur- 
pose with knowledge of thc  use to which the houibe ib put is pnrticeps 
criminis and is treated as a direct offender, for in misdcnieanors all who 
aid and abet in the commission of the offense are principals. 

It is an indictable offense to keep house of ill fame or to  be in any  
way concerncd in it. Therefore, letting a house for that purpose 
necessarily makes thc lessor an aider and abettor in the crime. (793) 
2 Wharton Crim. Ilaw, p. 1892; People v. Erwin, 4 Denio (N. 
Y.), 129; Stevens v. People, 67 Ill. 587; Smith v. S., 31 Md., 425; Com- 
monwealth v. Narrington, 3 Pick (Mass.), 26. 

I n  discussing this question, tlie Supreme Court of Indiana says, in 
Graeter v. State, 105 Ind., 271: "In a pro~secution for letting a house to  
be kept as a house of ilI fame, evidence of thc general reputation of the 
house and its inmates for chastity is competent. In such case actual 
knowlcdge on tlie part  of the defendant of the kind of house kept, from 
having scen acts of prostitution therein need not bc shown. It is suffi- 
cient to  p rom knowledge by circumstantial evidence. The owncr of a 
house so kept may not shut his eyes to tliat which is patent to the corn- 
munity around him, and stop his cars frorn that  which has become no- 
torious among his neighbors, and say he has no actual knowledege." 

The Supreme Court of Maine says, in S. v. Frazier, 79 Me., 95: "One 
who has authority to let a tenement and receive the rents has control 
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of it, within the meaning of the statute; but the mere fact of control is 
not sufficient to charge a person with aiding in the legal use thersof 
as  a house of ill fame. H e  mulst consent to i t ,  though knowledge o f  the 
zlleynl use and tnact7on to prevent zt may be evzdence of consent which 
is n fact to be proved in each case." 

The motion to nonsuit was properly overruled. 
The State's cvidencc tcnds to  prove tha t  the defendant is the owner 

of the house and rented i t  to Ethel Lee. There is evidence that  the 
house is a house of prostitution. There is circumstantial evidence tend- 
ing to put  the defendant on inquiry and from which i t  may be inferred 
that  he had knowledge of the purpose for which the house was to be 
used. 

The defendant excepted to thc following instruction to  the jury: 
"I think i t  fair to say, gentlenicn of the jury, tha t  this case is what 

we call first impression, so you will return a verdict of guilty, if you 
find the facts as testified to by the State's witnesses and admitted by 
the defendant himself, and the State takes this position so tha t  the SU- 
prenie Court may have an opportunity to pass upon the case and to say 
what the criminal law is in regard to  the renting of this property for 
tha t  purpose. If you should disregard the instruction of the court you 
would in effect give the impression tliat you think the witnesses of the 
State lied, and that the defendant himself had lied about the manner in 
which he rented his house, so that  I give the case to you as a matter 
of form to  return the verdict". 

The exception is well taken. Thc court could not legally direct the 
jury to return a verdict of guillty in this case as  a matter of form. 

The burden of proof was on tlie State to satisfy the jury beyond a 
reasonable doubt, not only tliat tlie house was kept as a bawdy 

(794) house by Etl-icl Lee, but also that  the defendant leased it to her 
with knowledge of the immoral and illegal use to be made of it. 

It is admitted tha t  the defendant leased the house, but he testified 
tha t  he had no knolwledgc of the  iinmoral use (to which i t  was to  be put. 

The judge manifestly erred in directing a verdict of guilty. He  should 
have submitted the case to the jury under proper instructions and let 
t l ~ e m  draw such inferences from the facts and circumstances in evi- 
dencc as they thought reasonable and proper. 

New trial. 

Cited: S. v. Singleton, 183 N.C. 739; S. v. Saleehy. 183 N.C. 741; S. v. 
Estes, 185 N.C. 734; S. v. Arrouvod, 187 N.C. 716; 8. v. Homer, 188 
N.C. 473; S. v. Rnwls, 203 N.C. 438; S.  v. Dickens, 215 N.C. 306; 
S. v. Herndon, 223 N.C. 210. 
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STATE v. JESSE BOWDEN. 

(Filed 13 March, 1918.) 

1. Criminal Law-Confessions-Evidence-Custody. 
Confessions made by the prisoner charged with a criminal offense, vol- 

untarily and free from coercive influences, a re  properly admitted as evi- 
dence against him upon the testimony of a witness; and the fact that 
they n e r e  made while in the custody of an officer does not alone render 
them iacompetent. 

2. Burglary-Rape-Intent-Evidence-Criminal Law. 
Upon trial for burglary in the first degree evidence is sufficient to show 

the prisoner's intent to commit rape a t  the time of breaking into the 
dn-elling, which tends to show that  the prisoner entered the room in 
TT-hich the daughter of the owner was sleeping, placed his hand upon her 
person, and secreted himself beneath her bed when the alarm was given. 

3. Same-Instructions-Appeal and Error-Reversible Error .  
.I charge, on a trial for burglary in the first degree, which reiterates 

and emphasizes that  the entry into the dwelling by the prisoner must 
hare  been with the intent to commit rape, will not constitute reversible 
error because from an expression in one part i t  may be inferred that 
the prisoner would be guilty of the offense charged if such intent had 
been formed afterwards. 

Where the judge has charged the jury that the prisoner, on trial for 
burglary in the first degree, must have had the intent to have carnal in- 
tercourse mith the female forcibly and against her will, and that  the act 
must have been conceived with a felonious intent, is not objectionable 
upon the ground that  this included a purpose of having intercourse mith 
her consent, under the evidence in this case. 

IKDICTMENT for burglary, tried before Calvert, J., a t  September 
Term, 1917, of CRBVEX. 

The defendant was convicted of burglary in the first degree and from 
the sentence of death appealed. 

Attorney-General Xanning and Assistant Attorney-General Sgkes 
for the State. 

W a r d  & W a r d  for defendant. 

BROWN, J. The defendant is charged in the bill with a bur- 
glarious entry into the dwelling house of one W. A. Wilson, with (795) 
to ravish Evelyn and Mary Edna TT7ilson, his daughters. 

The two exceptions to the evidence are taken to the  admission of con- 
fessions to one TTood by the defendant while in custody and on the way 
to prison. 
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The usual preliininaiy examination of the witness mas taken as to  
the circumstances under which t21c confessions were niade, and it ap- 
pears clearly tha t  no threats were used, no inducincmts offered and 
no compulsion exercised in order to secure them. It is manifest tha t  
if the witness is believed tlie confessions were voluntary. The volun- 
t a ry  confessions of a person cliargcd with crinie are not only compe- 
tent, but arc regarded as a high class of evidcnce. Thc judges should 
be careful to  see that they are voluntary and free from coercive influ- 
ences. 

The objection tha t  defendant was in custody of an officer and on the 
way to prison is not alone sufficient to render the confessions incompc- 
tent. 8. v. Johmston, 76 N.C. 209; S. v. Homer, 139 N.C. 603. 

The  motion to  nonsuit thc State als t o  &he charge of burglary In the 
first degree was properly overrulcd. 

There is abundant evidence tending to prove tha t  the dcfendant and 
one Lee Perkins entered the residence of W. A. Wilson on the night of 
19 August, 1917, by remoring a window sash, tha t  they made their 
way to  the room where his daughters were sleeping, that  Perkins put  
his hands upon the bosom and limbs of a young dauglitc~, K l ~ t h ,  tha t  
she called out for her father, tha t  this defendant was in the room where 
Mary  Edna and Evelyn were in bed and when about to be detected se- 
creted himself under tllcir bed and was then discovered and shot a t  by 
their father. 

The State's evidcnce tends to prove every essential of burglary 
in first degree. The ground upon which the motion is based is tha t  
there is no evidence of an intcnt to cornmit rape upon Evelyn or Edna 
Wilson. 

The defendant was caught in the sleeping room and under the bed of 
his intended victims. His companion had evidently commenced to  
carry out his purpose upon Rutjh in tulle a,djoining room when her crics 
frighiened defendant and he crawlcd under the bed. From this evidcnce 
and the circurnstances surrounding defendant, it would bc difficult to  

draw any other conclusion than tha t  the intcnt of defendant and 
(796) his companion was to commit rape. This is too manifest to need 

discussion. 
The defendant excepts to  the following part  of tlie charge: "Now, if 

you find beyond a reasonable doubt from the evidence that a t  the time 
he broke and entered tha t  house, if you find beyond a reasonable doubt 
tliat he did break and enter, tha t  hc had felonious intent, or purposc 
of having carnal intercourse with either one of these girls, i t  would be 
burglary in the first degree, although hc may have gone into the house 
for some other reason and after entering formed the purpose of having 
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tihat carnal intercourse with either of tlic girh, forcibly and against 
their wills." 

T e  are not impressed by the criticism that the words imply that  the 
defendant may bc convicted although his purpose wa$ to have sexual 
intercourse but not forcibly and against will. The entire chargc nega- 
tives that  position. The judge repeatedly told thc jury tha t  the intent 
must have bcen to  have carnal intcrcourse with one of the females "for- 
cibly and against herwill," and tha t  the aclt mus~t have been perpe- 
trated with a "felonious intent." 

T l i ~  concluding part of the instruction cxccpted t o  may be erroneous, 
standing alone, as the authorities agrce tha t  the felonious intent must 
exist a t  the tirne of breaking and entering, but a review of the entire 
chargc clearly demonstrates tha t  the jury could not have bcen misled 
by thc inadvertence of thc judge. The evidence clearly shows beyond 
dispute t h a t  the intent existed whcn the defendant broke and entcred 
the house. 

If we thought i t  possible that  the jury could have bcen misled by this 
error, we would without hesitation grant a new trial. But a revicw of 
the entire charge, as  well as the evidence in the case, leavcs no doubt 
whatever in our minds that the error was harinless and could not have 
influenced the minds of the jury in the least. Preceding the instruction 
excepted to, thc court charges: 

"Before you can render a verdict in the first degree you will have 
to  find from the evidence beyond a reasonable doubt tha t  the defendant 
in the night time broke and entered the dwelling house and tha t  a t  the 
time of breaking and entering said dwelling, he intended to  commit 
rape upon either Mary Edna or Evelyn Wilson and carnally know one 
of them notwithstanding any resistance she might make." 

Again the court charged: "If you find tha t  he broke and entered into 
this dm-clling house for the purpose of committing a felony, the felony 
referred to, that is, to have carnal intcrcourse with onc of the two 
young ladies referred to, forcibly and against hcr will, and that  he had 
that intcnt in brcaking and entering the dwclling liouse in thc night 
t in~c," etc. Similar instructions arc to  be found in other parts 
of the charge. (797) 

In  concluding his chargc, the judgc instructed the jury: "In 
that  connection, I may further instruct you that before you can find the 
defendant guilty of burglary in the first dcgree, you must find from the 
evidence, bvyond a reasonable doul~t ,  tha t  a t  the time of thc brcaking 
and entering the defendant broke and entered in a t  tha t  time with the 
intention of haring carnal knowledge with one of the ladies mentioned, 
forc~hly and against their wills, notn itlistanding any rcbistance she 
might make." 
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There is no evidence  h hat ever indicating tha t  defendant fornied the 
intent to coinmit rape after he entered the house. 

In  his own evidence he disclainis any such purpose at  any time. Such 
theory is inconsistent with all the evidence. Tha t  the defendant and his 
companion Perkins entered the building for the deliberate purpose of 
forcing the girls to yield to them is an irresistible and unavoidable 
conclusion froin all the evidence except that  of defendant himself. 

He  testified tha t  lie was very drunk, tha t  Perkins led him to the 
house "to have some fun"; t4hat he reinembeired nothing about it, tha t  
he had no intent to do any harm, that  he crawled under the bed to sleep 
off his drunk and was awakened by the words "Shoot hiin under there." 

This defense was put to the jury by the judge very clearly, fully and 
fairly and defendant was given the full benefit of it. It was no fault 
of the judge that  the jury refused to give credence to it. 

The other assignments of error are without merit and need not be 
discussed. 

Upon a review of the whole record, we are of opinion that  no sub- 
stantial error has been committed tha t  will justify US in directing an- 
other trial. 

No error. 

Cited: S. v. Johnson, 176 N.C. 723; S. v. Bridges, 178 N.C. 736. 

STdTE r. J. J. FORD,  E. R. CARSOX, AND WILLIAM DSVENPORT. 

(Filed 13 Xarch, 1918.) 

1. L a r c e n y 4 r i m i n a l  Law-"Recent Possession"-Presumptions. 
The doctrine of recent possession, as applied under indictment for lar- 

ceny, should be kept within proper limits, and a presumption of guilt will 
only apply when the possession is of such character as  to manifest that 
the stolen goods came to the possessor by his own act, or with his nn- 
doubted concurrence. 

2. Same-Facts. 
The presumption of larceny from "recent possession" when it  exists, is 

one of fact, and is stronger or weaker as the possession is more or less 
recent, and as the other e~idence tends to show i t  to be exclusive or other- 
wise. 

3. Same-Instructions-Trials. 
When "recent possession" is relied upon to convict for larceny, on a 

Saturday night, and there is evidence that the goods were found on Snn- 
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day in a warehouse a t  the rear of a store of a partnership of which one 
defendant was a member, and that  a certain third person committed the 
theft a t  night with a n  unidentified person, under this and the further 
evidence of this case, i t  is Iseld that there was sutiicient evidence for 
conviction; but, a s  there was evidence that  thc warehouse was readily 
accessible by others, and the store had been left in charge of a clerk, etc., 
i t  was reversible error for the trial judge to instruct the Jury that  the 
"recent possession" of the goods in  the warehouse raised the presumption 
of guilt of the defendant, a member of the firm. The guilt of the other 
partner was not involved in the case. 

4. brcrnj.-Evidence-Trials-Questions fo r  Jury. 
Where the evidence, in a prosecution for larceny, tends to show that 

one of the defendants with a n  unidentified person, took the goods a t  night 
and carried them away with the car t  and horse of his codefendant and 
put them in a warehouse, where they were found the next day;  that the 
cart was driven to the house of the codefendant, where both of them were 
carousing or drinking that night, etc., i t  is sufficient to sustain a verdict 
of conviction for  them both. 

5. Courts-Trials-Prejudice-Instructions-Appeal and  Error. 
Upon this trial for  larceny, the child of defendant went into the court 

room while the defendant was a witness, when the solicitor remarked 
that  it was for the purpose of influencing the jury; IIeZd, the instruc- 
tion of the judge relieved the situation of prejudice to the defendant, if 
any existed, and his requiring the child to be carried into another room 
was a matter within his discretion. 

6. Instructions-Criminal Law-Several Defendants. 
Where the judge instructs the jury that they could find any one of sev- 

eral defendan~ts on trial for larceny, or any two or a11 three gnilty, or 
they may render a verdict of not guilty a s  to all of them, it is  not ob- 
jeetionable a s  a n  instrucbion to find them all guilty, if they so found one 
of them. 

APPEAL by defendants from Culvert, J., a t  .January Term, 1918, of 
PITT. 

This is an intdictinent for larceny against three defendants, Davcn- 
port, Ford, and Carson. A verdict of guilty was returned against all of 
the dcfcndants. The defendant Davcnport does not appeal. 

Thc evidence for the State tends to  prove that the railroad warehouse 
a t  Whitehurst, N. C. was broken into on Saturday night, 31 March, 
1917, and that  goods wcrc stolen therefrom; tliat the defendant Daven- 
port and one other, who is not identificd by thc evidence, were present 
and participated in the larceny; tliat the goods were carried from 
Whitehurst and were placed in a warcliousc a t  Bethel belonging to Ford 
& Shelton, a horse and cart being used for that purpose, belong- 
ing to the dcfendant Carson; that the goods were placed in the (799) 
warehouse witihin two or three hours after they were stolen; tha t  
the warehouse a t  Bethel is about 10 by 14 feet in size and was within a 
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short distance of tlic store of Ford (6 Shelton; that  Shelton, one of the 
partners, lived in tlie country and had very little to do with the man- 
agement of thc busincss of Ford & Shelton; tha t  there was a front door 
to  the warehouse which was fastened by a cheap lock with hasp and 
staple; tha t  the staple had been broken and could easily be removed; 
tha t  tlie key to this lock was kept on a nail near the office door inside 
the storc and was found there on Sunday morning; tha t  thcre was a 
back door to  Ithe warehouse which was fastened by a latch on t,he inside 
of thc  door and that there was a small window near the back door 
througlr mllicli the latch could be reached; itllat Ford & Shelton hati one 
clerk a t  the time of Ithe larceny named Gregory; that  lie and Ford had 
the control and rnarlagerncnt of the busincss a t  tllia~t time; tha t  on Sun- 
day evening, the  day of the larceny, Ford's wife was takcn sick and he 
lcft the store about three o'clock and did not return until Sunday morn- 
ing excopt for about a half-hour hctwecn seven and eight o'clock tha t  
night, and tilierc is no cvitlence tlmt he went t o  the wardlous:.; tha t  on 
SatuYday niglik Gregory was in charge of tlie storc; tha t  on Sunday 
morning Grcgory took the key to t h ~  ware~hous~  from the nail where it 
was hanging in t(he store and olpcncd the warchouse for partics who 
were in search of the istoleri property. 

Tlie evidence also tends to prove tha t  after the goods were placed in 
thc wareliouse of Ford & Shelton, the horse and cart were driven to the 
home of the defendant Carson; tha t  the cart  was left a t  the  back door 
of thc dcfcndant and the horse placed in his stable near the dwelling 
house; tha t  the defendant Davenport lived on the premises of the de- 
fendant Carson and was a t  his home on Saturday night as late as ele- 
ven o'clock; tha t  he was also a t  the home of Carson early Sunday 
morning and that  when parties approached the home some one was seen 
to jump and run and that  when thc partics went t o  the place they found 
the defendant Carson and asked him if he had sem any one run and hc 
said tha t  he had not seen anybody. 

There are also declarations of the defendant Carson which will ap- 
pear in the opmion. 

His Honor charged tlie jury as to the defendant Ford, among othcr 
things as follows: "The law says that  when a person is found in pos- 
session of property which lias been stolen and recently aftcr the theft, 
the law presumes that the person found in possession of the property 
is the one who has stolcn it, or tha t  lle is in some way criminally con- 
nected with the thcft. . .If you find fro111 this testimony, and be- 

yond a reasonable doubt, tha t  Ford, the defendant, had the con- 
(800) trol and management of that busincss and was in the control 

and dominion of the warehouse in which those goods were found, 
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then he was in possession of the warehouse and consequently in posses- 
sion of the goods, if you should find that  they were found therein within 
the meaning of this rule with respect to the presuinption from the ~ O S -  

session." The  defendant Ford excepted. 
T l m e  was a motion for nonsuit in behalf of both of the defendants 

Ford and Carson, which was overruled and both defendants excepted. 
Each of the defendants, Ford and Carson, wcre sentenced to a term of 
imprisonment on the county roads, and they appealed. 

Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 

Albion Dunn  and M .  Ii. Blount for defendant car so^ 
Julius Brown, Hardmg & Pierce and Evans ck E v a m  for defendant 

Porrt. 

ALLEN, .J. The doctrine of recent possession, as applied in t l ~ e  trial 
of indictments for larceny, frequently leads to the detection of a thief, 
when without i t  the guilty would go free, but the temptation to shift 
evidence of guilt froin one to another, and the ease with which ~ t o l c n  
property may be left on the premises of an  innocent person, make it 
imperative tha t  the doctrine be kept within proper limits, and as Lord 
Hale says 2 Pleas of the Crown, 289, "It must bc very warily pressed." 

Gnston, J., says in S. v .  Smith, 24 N.C. 406, while discussing a 
charge to  the jury that  roccnt possession of stolen property raised a 
presumption of guilt: "From necessity, the law must admit, in criminal 
as wcll a s  civil cases, presumptive evidence; but in criminal cascs i t  
never allows to such evidence any technical or artificial operation be- 
yond its na~tural tcndcney to  produce belicf under the circuins~tances of 
the case. Presumptions of this kind arc derived altogether by means of 
cxperience from the coursc of nature and the habits of society, and 
when they are tcrincd legal presumptions i t  is because they have been 
frequently drawn under the sanction of legal tribunals tha t  they may 
be viewed as authorized presumptions. Among thcsc is tha t  which was 
in the mind of his Honor, the recent possession of stolen goods, in the 
case of larceny, raising thc presumption of an actual taking by the pos- 
sessor. But  when we cbxamine the cases in whicli such a prcsumption has 
been sanctioncd, or consider the grounds of reason and experience on 
which the presumption is clearly warranted, we shall find tha t  it ap- 
pliw only when this possession is of a kind which manifests that  the 
stolen goods have comc to the possessor by his own act or, a t  all events, 
with his undoubted concurrencc." 

I n  the Smith  case tobaoco was stolen Friday night, and was (801) 
found Saturday morning in a barn on the land of Smith and 
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within one or two hundred yards of his dwelling, and i t  was hcld error 
to  charge tha t  tlicsc facts raised a strong presumption of guilt, and the 
court lays no stress on the usc of the word "strong" in the instruction 
and deals only with tlie question whether the facts raised a presump- 
tion against the defendant. 

I n  S. v. Graves, 72 N.C. 455, Pearson, C. J., says tha t  the presump- 
tion docs not arise except when "the fact of guilt must be self-evident 
from the bare fact of stolen goods," and Hoke, J., in S. v. Anderson, 
162 N.C. 571, tha t  i t  is only when "lie could not havc reasonably gotten 
possession unless he liad stolen them himself." 

The principle is usually applied to possession which involves custody 
about the pcrson, but it is not necessarily so limited. "It may be of 
things elsewhere deposited, but under the control of a party. It may 
be in a storcroom or barn when tlie party has the key. I n  short, i t  may 
he in any place where i t  is manifest it must have been put by the act 
of the party or his undoubted concurrence." 8. v. Johnson, 60 N.C. 
237. 

The presuniption, when ~t cxists, is one of fact, not of law, and is 
stronger or wealter as the possession is more or less recent and as the 
other evidence tends to show i t  to be exclusive: S. v. Rights, 82 N.C. 
675; S. v. Record, 151 N.C. 697. 

Applying tllcse principles, we are of opinion there is evidence to be 
submitted to the jury as against the defendant Ford, but tha t  there is 
error in the charge. 

His Honor chargcd thc jury that the law presumed tha t  the dcfend- 
an t  liad stolen the property or was criminally connected with the theft 
if he had control and nianagemcnt of the business and was in control 
and dominion of the warehouse, making his guilt depend on two facts 
that  were not in controversy, and he failed to instruct the jury that this 
presumption could not, however, arise unless this control, management, 
or dominion was exclusive, or unless the jury was satisfied beyond a 
rcasonable doubt tha t  the goods werc placed in the warehouse "by the 
act of thv party or his undoubted concurrence." S. v. Johnson, supra. 

The distinction is important and material. There are thousands of 
barns, stables, outhouses, warehouses, chicken-houses in this State un- 
der tlie control, management, and dominion of the owner, many of them 
open and easy of access, in which stolen property may be secreted with- 
out the knowlcdgc or concurrence of the owner, and i t  is going far 
enougli to permit possession under these conditions t o  be considered as 
a circumstance without giving i t  the additional weight of a presumption 

raised by law which is equivalcnt to  saying to  the jury that  the 
(802) experience and observation of those who havc been administer- 
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ing the law for hundreds of years is that the owner of the premises is 
the thief. 

I n  this casc the defendant Ford, who is shown to be a man of good 
character, testified without objection and without contradiction that 
Davenport, who with one other not identified stole the goods from the 
warehouse a t  Whitehurst, told him that they intended t o  carry the 
good5 to Edgecornbe County, but when they got to Bethel day was 
breaking and they had to put them soniewhere or be caught with them, 
and n>  he knew about the warehouse he went around and drew the 
staplc and put them in there. 

This is not an unreasonable statement, because it  must be remem- 
bered that the goods were stolcn on Saturday night and placed in the 
warehouse early Sunday morning, and it  might be reasonably expected 
by the thieves that the warehouse would not be used on Sunday, and 
that the goods would not be discovered before they could remove them 
on Sunday night. 

The evidence is also practically uncontradicted that Ford's wife was 
very sick on Saturday evening and Saturday night; that  Ford left the 
store about 3 o'clock Saturday evening and did not return until the 
next day, except for about a half hour between 7 and 8 o'clock, and 
there is no evidcnce that  he then wcnt to  the warehousc; that  the ware- 
house .\l-as a small building 10 by 14 feet, situated a short distance from 
the store; that there was a back door t o  the warehouse which was 
fastened by a bolt on the inside; that  there was a small window near 
the door with panes of glass brokcn in it, and that  the boIt could 
be reached through this window; that there was a front door t o  the 
~mrc.house which was fastened with a cheap padlock costing about 10 
cents and a hasp and staple, and that  tllc staple had been brokcn off 
before the time of the larceny and could be easily removed; tha t  the 
key to the warehouse hung on a nail on the outside of the office in the 
store, and that i t  was there on Sunday morning; that  the defendant 
Ford had in his crnployment a clerk named Gregory, who was in 
charge of the store on Saturday night and was left there by Ford when 
he returned to his home. 

Vnder these circuinstances it  may he true that  Davenport drew the 
staple and placed the goods in the warehouse without the knowledge 
or concurrence of Gregory or Ford, or that  Gregory opcned the ware- 
house for Davcnport, or that  Davenport opened the back door of the 
warehouse hy lifting thc bolt of tlic back door through the window, 
and a t  most the evidence of possession is only a circumstance which 
can be considered against the defendant. 
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The case of tlie defendant Carson stands upon a different footing, 
as his Honor told the jury tliat he could not be convicted unless 

(803) he either took the property from the warehouse a t  Whitehurst, 
or participated in taking it, and the principal question presented 

by his appeal is whether there is any evidence of this fact. 
All of the evidcncc sliows that  thc defendant Dsvcnport was present 

and aldcd in taking tlic goods fro111 the warehouse a t  Whitehurst, and 
tliat the  goods were carried to Behhhol on a cart  pulled by a horse. both 
belonging to the defendant Carson, and tha t  after the goods were 
placed in tlic warehousv of Ford the horse and cart wcre carried to the 
premises of Carson, reaching his premises very early Sunday morning, 
The  cviderice also tends to prove tha t  Davenport was a t  tlic ho~ne of 
Carson as late as 11 o'clock on Saturday night, and tliat they were 
drinking together; that  the stable in which the horse was kept was but 
a short d~stance from the liousc in which Carson and his wife Ilved; 
tha t  when the horsc and cart were returned on Sunday mormng the 
cart  was drivcn near to the back door of Carson and thc horse carried 
t o  his stable; that  on Sunday morning when parties went to  the home 
of Carson searching for the thief, as they went up thcy sam- a man 
jump and m n  a short distance from the honie on the edge of the woods, 
and tha t  they wcnt to  the placc and found Carson and asked him if 
hc had seen any one run and he said tha t  he had not seen any one run, 
and that  shortly thereafter Davenport was found in the woods near the 
place; that  Carson said to onc of the parties on Sunday morning, "I 
am not going to suffer for what other folks done. Somebody else is 
connected in this thing, and I am going to  suffer for what they 
did." And again hc said, "They have got me right fair, but anyhow 
I can go on and serve my tiine out on the road likc a man," and that  
lic tlien laughed and said, "I am not going to suffer for what others 
have done. I have not done anything, and I do not expect t o  wffer 
for the doings of others." 

These circumstances, while not necessarily conclusive, are sufficient 
to be submitted t o  the jury, and the motion for judgment of nonsuit 
mas properly ovcrrulrd. 

The incident connectcd with the child of the defendant going into 
the courtroom while he was on the witness-stand is not reversible error. 
The remarks of the solicitor intimating tha t  the  child was brought in 
purposely to influence the jury does not appear to be warranted by 
anything appearing in tlic record, but his Honor iminediatcly instructed 
the jury that  thcy rnust not consider what had occurred, or the remarks 
of the counsel for the State, and that  they should free their minds from 
any impression brought about by the scene which had transpired, and 
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we must assume that  the jurors obeyed the instruction as the incident 
was not of suoh clllaracter that  the impressions associated with i t  
could not be easily removcd. The order of hhe judge requiring (804) 
the child to he carried to another room was a matter within his 
discretion. 

We h a w  examined the other exceptions of the defendant Carson and 
do not find any error. 

The direction of his Honor that  they could find any one or any two, 
or all three, of the defendants guilty, or that they might return a ver- 
dict of not guilty as t o  all of them, could not be underslood by the jury 
to iman that  if thcy found one guilty t h y  musk find all gu~lty,  as he 
d~stmctly told them that  they might find one guilty or two guilty, 
which clearly implied a verdict of not guilty as to  those not found 
guilty. 

It IS well to say, lest i t  might he misunderstood, that there is no claim 
or suggestion that  the witness Grcgory had any part or participation 
in the crime, and that  his relation t o  the facts in evidence is referred 
to  only for the purpose of showing the error in applying the presump- 
tion of guilt against thc dcfcndant Ford. 

A new trial is ordered as t o  the defendant Ford and the judgment is 
sfinned as to  the defendant Carson. 

No error as t o  defendant Carson. 
Kew trial as to defendant Ford. 

Cited: S. v. Harrington, 176 N.C. 717; S. v. Lippard, 183 N.C. 788; 
S. v. Reagan, 185 N.C. 713; S. u. Riley, 188 N.C. 75; S. v. White, 196 
N.C. 3 ;  S. v. Lambert, 196 N.C. 530; S. v. McFalZs, 221 N.C. 23; S. v. 
Holbrook, 223 N.C. 625; 8. v. Weinstein, 224 N.C. 650; S. v. Spencer, 
239 N C. 612. 

STATE v. LOUISE PRICE. 

(Filed 20 March, 1918.) 

1 .  Criminal Lam - Amcndments - Courts - Statutes -Bawdy Houses- 
Vagrancy. 

The court has the power to allow a complaint and warrant  for the riola- 
tiun of the vagrancy law (ch. 391, Acts of 190.5; ch. 1, Acts of 1915; ch. 
1012, Acls of l!tl'i) lo Ire amended in proper instances by the insertion of 
the nor& "bawdy house and assignation honse" and adding the words 
" the~eby becoming a vagrant in violation of the statutes." R. v. Poy- 
t h ~ e s s ,  174 S.C. 809, cited and applied. 
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2. Criminal Law - Bawdy Houses-Vagrancy-Evidence-Nonsuit-Ar- 
rest; of Judgment. 

Where the affidavit and warrant for a violation of the vagrancy laws 
follo\v the languagc of the statute (ch. 391, Acts of 1915, etc.), and there 
is evidence upon the trial to support the charges therein made, motions to 
nonsuit and in arrest of judgment are  properly denied. 

3. Criminal Law -Bawdy Houses - Evidence - Reputation-Statutes- 
Constitutioual Law. 

133' eslress  statntory provision, the rcpntation thqt a honscis kf?l~t a s  a 
bawdy house may he received in evidence on the trial of a person for keep- 
ing one, under a n  indictment for vagrancy, etc., and the statute is consti- 
tutional and valid. Pell's Revisal, see. 3353a. 

4. Criminal Larxr-I~istmctions-Ra~vdg Houses-Issues-Appeal a n d  Er- 
ror-Harmlcss Error .  

Where the defendant is charged under the provisions of the statute with 
ragrancy and the keeping of a bawdy house, of which there is evidence 
npon the trial, and the rolirt snbmits the case under the issue as to 
mgrancy alone, the charge of the court embracing the elements of keeping 
a hav~rly home is not to the defendant's prejudice when i t  was so explain- 
fd to the jury that t h y  could not have been misled thereby, and when the 
conrt so (.onfined the inquiry to raqrancy as  to exclude all  evidence not 
relating thereto. 

ACTION, tried before C'alvert, J., and a jury, a t  January Tcrin, 1918, 
of WAKE. 

Defendant was chargcd with the offense of vagrancy, the cornplaint 
and warrant alleging t h a l  die "did unlawfully and willfully keep, and 
mas an inrnvte of, a bawdy house, assignation ihouse, lewd and dikortler- 
ly house and place where illegal sexual iiibercoui~s~e was habitually var- 
ried on, and thereby became n vagrant, in violation of Acts of 1907, ch. 
391, Acts of 1915, ch. 1 ,  and Acts of 1917, ch. 1012, and contrary to the 
forin of the statute in such case made and provided, and agalnst the 
pcare and dignity of the  State." 

She mas tried before the City Court of Raleigh, convicted and sen- 
tcnced to twclvc months imprisonnient in jail, to  take effect a t  the expi- 
ration of a fornicr scntencr, this txing the second offense. The  riefend- 
an t  appealed from this judgment to  the Superior Court, where .he was 
again convicted. She moved for arrest of judgment and also for a new 
trial, which inotions were overruled, and she was thereupon sentenced 
to  thirty days iriiprisonrnent in the jail of the county, and appealed 
from the judgment. 

Attorney-General Manning and Assistant Attorney-General Sykes 
for  t he  State. 

A. Jones & Son and J .  C. I i t t l e  for defendant. 
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WALKER, J., after stating the case: First. When the case was called 
for trial, the solicitor moved to amend tlie conlplaint and warrant by 
insertmg the words "bawdy housi: and assignation house," and adding 
the words "thereby becoming a vagrant, in violation of the statutes" 
(enumerated in the motion and hereinbefore stated). Thc inotion was 
allowed and the affidavit and warrant accordingly amended." Defend- 
ant excepted. 

The original complaint and warrant, as they now appear in the 
record, have thcse words in them, and i t  may be that  they are 
not the original~s, but if this be so, bhe court clearly (had bhe (806) 
power t o  allow the amendment. X. v. Poythress, 174 N.C. 809. I n  
that  case we said in regard to a much more radical and serious amend- 
ment of a criminal warrant: "The other objections and exceptions by 
the defendant relate principally to the ruling of the court allowing 
amendments to the warrant. The policy of the law, as evidenced by 
section 1467 of the Rcvisal and numerous decisions of this Court, is 
one of liberality in allowing amendments in the Superior Court of war- 
rants issued by justices of the pescc, and such amendments are allowed 
even after verdict (8. v. Smith, 103 N.C. 4101, and even after a special 
verdict (S. v. Telfair, 130 N.C. 645). The only restriction wouId seem 
to be that  the amendment must be made to conform to evidence cited 
on the trial as shown by the record. S. v. Raker, 106 N.C. 758. The 
effect of this amendment was t o  add two additional counts to the 
charge upon which the defc-ndant was being tried, both amendments 
conforming to the evidence elicited on the trial, as appeared from the 
record, and both amendn~ents abundantly supported and sustained by 
evidence offered a t  the trial." And we further said that "in those cases 
(referring to those presently to  be cited) thc affidavit, or original 
charge, was essentially changed, and yet i t  was held that  the Superior 
Court had the power to amend it.'' 

As has already been stated, two counts were added to the original 
charge. It is true they related to  tl-tc sale of the liquor, but the original 
accusation was that  defendant (1) had engaged in the business or occu- 
pation of selling liquor; (2) that  he had liquor in his possession for 
sale; and (3) that he received morc a t  one time and in one package 
than tlie law alilows, all of trhem different offenses, and we held that  nlot- 
withstanding this the amcndment could be made under the statute (Re- 
visal 1905, sec. 1467). S. v. Winslow, 95 N.C. 649; S. v. Davis, 111 
N.C. 729 ; 8. v. Sharp, 125 N.C. 634 (74 Am. St., 663) ; S. v. Yoder, 132 
N.C. 1113; S. v. Sykes, 104 N.C. 694. As the record now stands, and 
accepting i t  as importing verity, which we are required to do in the 
absence of any suggestion of any error in i t  or a diminution of it, there 
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was no necessity for an amendment, and the ruling of tlie court, if i t  
could possibly be considered as erroneous, was harmless. 

Second. The motion to nonsuit was properly overruled, as there was 
evidence for the jury upon the question of the defcndant's guilt; and 
the rnotlon in arrost of judgment was likewise properly refused, because 
the affidavit and warrant charged an indictable offense, and tlierc is 
nothing apearing in the record for which the judgment can be arrested. 
Tlie cliarge is made in the precise terms of the statute, and, for an ap- 

parent reason we should not give tlie warrants and proceedings 
(807) of magistrates a too drastic or technical construction, but even if 

we should do so In this case, the cliarge is well laid in the papers. 
Third. The evidence as to reputation of the house was competent, 

and properly admitted, when considered in connection with the other 
testimony in tlie case. The statute itself makes such testimony compe- 
tent. Pell's Revisal, sec. 3353-A. 1 Wharton's Cr. Evidence (10 Ed.),  
sec. 261, states the well-settled rule to be that  "On indictments for 
Beeping houses of ill fame, when such is tlie statutory term designating 
the offense, the ill fame or bad reputation of tlie house may be put in 
evidence." For tliat shaternent in the text the following cases are cited in 
tlie note: U. 8. v. Gray, 2 Cranch C. C., 675, Fed. Cas. No. 15251; 
U. S. 21. Stevens, 4 Cranch C. C., 341, Fed. Cas. No. 16391; Caldzoell v. 
S.. 17 Conn., 467; People v. Lock Wing, 61 Cal., 380; People v. Uuchnn- 
an, 1 Idaho, 681. See U.  S. v. Johnson, 12 Rep., 135. See, also, S. v. 
Blakesley, 38 Conn., 523. 

The annotation of this text states that care should be taken to see 
wllcther the staltute makcs the reputat,lon or ill fame, an essential ele- 
ment of the crime, or whether thc actual character of the house is the 
fael in issue. If tlie reputation is a constituent part, cvidcnc~e of i t  is, 
of course, admissible, but if the actual character of the house is the 
question to  be determined, then reputation becomes admissible like any 
other cvidentiary fact, arid is used as one of thc exceptions to the 
hearsay rule. I Wharton's Cr. Evidence, sec. 261, n.  1. But the stat- 
ute is suficient authority for tlic admission of the evidence. It was 
competent for the Legislature to  enact such a rule of evidence. It will 
be noted tliat tlie reputation of the cliarnctcr of the house, as bcing one 
forbidden by the law, is not gwcn even tlie force of presumption or 
p i m a  facie case, and is certainly not made conclusive proof of the ulti- 
mate fact sought t o  he established. It is only a circumstance which the 
jury are permitted t,o consider in passing upon the defendant's guilt. 
Sonie of the courts have suggested the necessity of a natural connection 
betm-een the fact inferred or presumed and the fact upon which the pre- 
sumption or infcrence is bascd, as a condition of the power of the Leg- 
islature t o  declare prima facie rules of evidence. 
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Thus the Court, in S. v. Beach, 147 Ind., 74, and 36 L.R.A. 179 
(cited in S. v. Thomas, iafra), declared, obiter, that  a law which pro- 
vides that  cclrtain facts are conclusive proof of guilt mould be unconsti- 
tutional, "as also would one wliicli makes an act prima facie evidence 
of crime which had no relation to  a criminal act and no tendency what- 
ever to establish a criminal act." 

So the Court, in People v. Cannon, 139 N Y. 32, 36 Am. St. Rep., 
668, said: "Thc fact upon which the presumption is to  rest must have 
some fair relation to  or natural connection with the main fact. 
The inference of the existence of the main fact because of the (808) 
existence of the fact actually proved must not be merely and 
purely arbitrary or wholly unreasonable, unnatural, or extraordinary." 
Thi~s qualification of thc legislative power is denied in 2 Wigmore on 
Evidence, see. 1354, p. 1672, upon the theory that  if the Legislature can 
make a rule of evidence a t  all, i t  cannot be controlled by the judicial 
btandard of ra~tionality any imre  than its eccvncvmic fallacies can be in- 
validated by the judicial conception of economic truth. Without, how- 
ever, conceding that  the rationality of the legislative rule of evidence 
is in no casc open t o  judicial examination, i t  is probably safe to as- 
sume that  the courts will be reluctant except in extraordinary cases, t o  
declare that  the legislative rule is so irrational as to bcl invalid. Banlcs 
v. S., 52 S.E. (Ga.), 74. (Sanie case and note in 2 Law Reports Anno. 
(N.S.), p. 1007, especially the note at pp. 1008 and 1009, where the 
subject is discussed with a citation of some of the authorities bearing 
upon it.) See, also, S. v. Thomas, 2 L.R.A. (N.S.), p. 1011, citing S. v. 
Bench, 147 Ind., 74 (36 L.R.A. 179) ; 8. v. Boyd, a t  this term; Jones u. 
Brim, 165 U.S. 180. 

"It is within the power of the Lcgislature to  prescribe a rule of gen- 
eral application based upon a state of things which is ordinarily evi- 
dence of the ultimate fact sought to  be established." Hawker v. S., of 
New York, 170 U.S. 189, 197. 

The principle seems to be quite well scttlcd that the Legislature has 
the power t o  declare that  reputation, in ccrtain instances, shall be evi- 
dence as to the character of a house in which illicit traffic is carrled on 
(5'. v. Beach, 36 L.R.A. 179), and i t  may further declare that certain 
facts shall be prima facic or prrsumptive evidence of another fact. S. 
v. Rarrett, 138 N.C. 630; S. c., I L.R.A. (N.S.) 626. If such facts 
were made conclusive proof of the criminal act, a different question 
would bc presented; but they are in this case, as the statute does 
not go to that  extent. The Barnett case has rcceivcd the approval of 
this Court many times since i t  was decided. S. v.  lY7lkerson, 164 N.C. 
432, ~vlm-c statutes making certain facts cvidence or wen  prima facir. 
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evidciice of another fact involved in the issue have bccn upheld, and t$he 
distinction between those statutes which may be valid and those which 
may not be valid is fully stated. S. v. Divine, 98 N.C. 778, presented a 
different question and is easily distinguished from the cases above 
cited. 

Fourth. The objections to the cliargc of the court cannot be sustained. 
The learned judge eliminated so much of the complaint as contained 
the separate charge of keeping a bawdy house and submitted all of the 
relevant evidenncc to the jury on tlic sole issue of vagrancy. Therc wcrch 
circuinstancos in evidence. which taken with the reputation of the house 

would warrant the jury in finding that the defendant was a va- 
(809) grant within the meaning of the statute. Any cxtcnded discussion 

of the facts would be useless. It may be tliat his Honor should 
not have excluded the charge of keeping a bawdy house as contended 
by the State, but if i t  was error t o  do so, i t  is plain that  i t  was one 
committed in favor of trhc defendant, and she will not be heard by the 
law to complain. 

With reference to the remaining allegations in tlic complaint and the 
evidence to  support them, the court charged almost in the very langu- 
age of the statute, and a t  least substantially so, and the jury could not 
well have been n d e d  as to  the issue they were trying or as to what was 
necessary to  constitute guilt. 

No error. 

Cited: S. v. Mills, 181 N.C. 531; S. v. McNeill, 182 N.C. 859; 8. v. 
Springs, 184 N.C. 771, 775; S. v. Himt,  197 N.C. 708; 8. v. Brown, 225 
N.C. 24; S. v. Robinson, 229 N.C. 649. 

STATE v. ARS'IL W001). 

(Filed 8 May, 1918.) 

1. Courts-Tcx.111s-Absence of JudgcSheriffs-Ad journment. 
The provision that the sheriff should adjourn the court from day to 

(lay until t h r  fourth day of tlle term, and then for the term, in the ab- 
sence of the jutlge who was to have held it, under the law, is subject to 
tlle provision that this shall be done "nnless the sheriff shall he sooner 
informed that the jndge, from any cause cannot hold the term," which 
implies the power of the judge to order an adjournment lo a later day 
in the term. Revisal, see. 1310. 
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2. Same-Appearance of Judge. 
Where the sheriff has not continued a term of the Superior Court f o r  

the absence of the judge to hold the same, the judge may appear at  any 
clay within the term, and the proceedings thereafter l ~ i l l  be valid. Revi- 
sal, see. 3510. 

Where the judge of the district is prevented from l~olding a term of 
court, as  in case of detention by a trial in another countj. extending over 
into such term, the Governor way designate and appoint another judge 
lo hold such term, or a part thereof, though within the same district, and 
by virtue of his commissioll he is a judge both de facto and d e  jure, while 
so acting. 

4. Courts-Terms-Governor-Special Judge-Juroi-s-Special Terms. 
Where the trial of a cause in one county has continued over the term 

and p r e ~ ~ e n t e d  the trial judge from holding the courts of another county 
in  the same district commencing the following week, the mere fact that  
the Governor has commissioned a different judge to hold such term of 
court does not render that term a special one, requiring the drawing of 
a grand jury and advertising the tcrm, according to the lam in such in- 
stances. 

5. .Jurors-Grand Jury-Constitutional Law-Number of Jurors-Statutes 
-Courts. 

Where the jurors a rc  regularly d r a n n  for a two weeks term of court, 
Rel-isal, sec. 193!4, but it is held only for the second week and by a dif- 
erent judge commissioned thereto by the Governor, i t  is proper for the 
presiding jndge to usc the second week jurors for the grand jury, though 
but 16 in number without rgu i r ing  that their names be again put in a 
hat  and drawn therefrom by a child under 10 years of age; and it will 
be presumed, nothing to the contrary appearing, that  the judge had satis- 
factorily questioned them as to their qualifications. S. u. Brittain, 143 
N.C. 689, cited and applied. The constitutional requirements as  to the 
requisite number of grand jurors and its history discussion by CLANK, 
C. a. 

6. Jurors-Selection-Objection t o  Jurors. 
Defendants in a criminal action have no right to select a jury, but only 

to object to jurors, which applies both to grand aird p ~ t i t  juries. 

'7. Constitutional Law-Two Ofices-Solicitors-Appointment by  Court. 
I n  the absence of the solicijtor to prosecmte a criminal action, the judge 

may appoint an attorney ko prosecute in  his stead, such temporary ap- 
pointment not being to a n  office within the intent of our Constitution, 
Art. XIV,  see. 7, prohibiting the holding of two ofices a t  the same time; 
and the  appointment of the United States District Attorney does not dis- 
qualify him to act or affect the trial of the action. 

8. Same-Acceptance of Oficc-Vacating Pr io r  Office. 
The appointment by the Judge of the United States District Attorney to 

avt for the absent solicitor in the prosecution of a criminal action in the 
State court, if i t  came within the inhibition of our Constitution, Art. XIV, 
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see. 7, as  to llolcling two ofices a t  the same time, would not alfect the ra- 
lidity of the trial in the Slate courts for the acceptance of the latter po- 
sition would i p ~ o  fact0 vacate the first one. 

9. Criminal Law-Tecl~nicalities-Pleas-Abate1n~t&1ion to Quash. 
Where the motioil in a criminal action is, in  effect, to quash the in- 

dictment, i t  will not be deemed a waiver of the defendant's right because 
he Bas miscalled it a plea in abatement. Revisal, sw. 3 2 9 ,  1870. The 
intent of our statutes, 3251, 325.5, prohibiting reliame upon tecliaicali- 
tier, being also for the benefit of the defrndant in such instances. 

AI.LES, J., dissentiilg::. 

A P ~ E A L  from Ferguson, J., a t  Decembcr Term, 1917, of RASDOLPH, 
by the defendant who was convicted of a. secret assault with intent to  
kill W. Fernando Wood, a near relative, and sentenccd to 12 months 
imprisonment. There is no allegation of error in the trial, but the ap- 
peal rests elltirely upon assignments of error for a refusal of a, plea in 
abatement. 

The regular December term of Randolph should have opened on 
Monday, 3 Decembcr, 1917. At that  time Ron. E. B. Cline, the judge 

holding tlie courts of thc district, being still engaged in the trial 
(811) of Gaston B. Means folr murder in Cabarrus, addrcmed the  fol- 

lowing letter to the sheriff of Randolph : 

CONCORD, N. C. 30 Novcmber, 1917. 
To the Sheriff of Randolph County, N.C. 

Confirming my message to  you of this date you arc ordered and 
directed to  adjourn the approaching term of tlie Superior Court of Ran- 
dolph from Monday, 3-15 December, to  begin on Monday, 10 Decem- 
ber, 1917, which is Monday of the second week of the tcrnl, this order 
being made by reason of the fact I shall be compelled t o  continue in 
court here during next week and neither I nor the solicitor can bc in 
Randolph before 10 December. 

Please make this known to attorneys, jurors, and witnesses as soon as 
possible, ccrtainly nolt later than next Monday morning a t  the court 
house door. All witnessels should be directed to  return 10 December. 
The first week's jurors are excused, but there should be as many as 24 
summoned for the sccond week and 36 would be better if they can 
legally be had. 

E. B. Cline, Judge P r e d i n g .  

Subsequently the Governor issued a commission in regular form to 
Judge G. S. Ferguson, of the Twentieth Judicial District, reciting: 

"Whereas, i t  has been made t o  appear t o  the satisfaction of His Ex- 
cellency, the Governor, that the Hon. E. B. Cline, assigned by law to 
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hold the regular term of the Superior Court for the county of Randolph, 
in the Fifteenth Judicial District, is unable to do so by protracted ill- 
ness or unavoidable accident: 

"Now therefore, I, T. W. Bickett, Governor of tlic State of North 
Carolina, by virtue of authority vested in me by articlc 4, sec. 11, of 
our State Gonstitution, do hereby require and coinn~ission you to  hold 
the regular terin of the Superior Court for the county aforesaid, bcgin- 
ning on Monday, the 10th day of December, 1917, for one week." 

The  defendant entered a plea in abatement on the following grounds: 
"The hill of indictment was not found by a legally constituted body. 
The defendant is not informcd whcther this term of tlie court is a regu- 
lar or a special terin. Thc board of commissioners did not give thirty 
days notice of said term of court as provided by statute, and failed to 
draw a jury for said term of court as provided by statute, and there 
was not 18 jurors drawn for a grand jury by a child not 10 years of age. 
T h a t  the 16 jurors who were serving as grand jurors are of the jurors 
drawn for the second weck of the terin and were not drawn for grand 
jurors for the first week, and the men serving were all drawn for the 
second weck; that the  Governor did not notify the chairman of the 
board of county conlmissionel~s of the present called terrn of this court 
and give )him an opportunity to draw n jury according to law in 
t,llat there was not thitry days notice given in the newspaper (812) 
amording to  law, as  defendant is informed and believes." 

1. Tha t  if this term of the court is not a special term, but is a regu- 
lar term, the same is not sitting according to statute; tha t  the sheriff 
had the right to  open the? court from day to day till the  fourth day of 
tlie term, and thcn thc terrn should have continued to Monday nf t l ~ i s  
week, and on Monday of this week the judge did not appear, then the 
court stood continued till the next term of the court. 

2. Tha t  if the court was called by the Governor, a s  defendant is 
informcd, he could not ordcr an exchange of courts between Judge 
Cline and Judge Fcrguson under tlie statute when Judge CIine was 
holding court in the district in which Randolph County is a part  of 
the same organization of the court. 

3. That  W. C. Hammer is prosecuting the docket as solicitor and is 
holding and filllng the officc of the district attorney for the United 
States, which is an officc of trust and profit within the meaning of the 
C'onstitution, and hls acts as such solicitor are null1 and void as  he 
could not hold two offices a t  the same time, and tha t  the solicitor for 
the State has no right to  delegate the duties of his office to  another 
person. 
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4. That  there was not 18 memk)ers of the grand jury a t  the term of 
court when the bill was found; that  there was only 16 of said grand 
jurors, and that  they were not drawn by a child under 10 years old, 
but were called into the box and charged. 

The judge overruled the plea and found the following facts: 
"That Judge Cline, who is assigned by law to hold the regular term 

of this court, is engaged in the trial of a capital case in tllc county of 
Cabarrus, and the Governor of the State called upon and requested 
.Judge Ferguson, the present presiding judge, to hold this week of 
court for Judge Cline, and that Judge Fcrguson was unable to  reach 
the court on Monday and so notified the sheriff that the court would 
open on Tuesday. Upon the opening of the court Tuesday morning i t  
is ascertained that  the jury for the first week had been notified they 
need not attend the second week of court by Judge Cline; that  on call- 
ing over the jury, the judge ascertained that  there were only 16 jurors 
in attendance upon bhe 'court who were drawn by tlie county coinmi~s- 
sioners to wrve for the second wcck of the term, and being of the 
opinion that  the grand jurors should bc drawn by the county commis- 
sioners from the regular jury box the 16 men were impaneled and 
charged as grand jurors without the form of having a child to draw 

their names from the box. 
(813) "Hayden Clement, solicitor for the judicial district, is engaged 

as solicitor in the prosecution of a capital case, S. v. Means, in 
the county of Cabarrus, and that he requested W. C. Hammer, attor- 
ney of this court, to  represent him a t  this term of court, the said Ham- 
mer bcing United States Districk attorney for thc Wcstcrn District of 
North Carolina, and the court designated and reque~sticd tlie said W. C. 
Hammer t o  represent the State as soliciltor during the term of court ant1 
made the record t<hat he was appointled t o  aot as solicitor during the 
term." 

Upon the foregoing findings of facts by tlie court the plea in abate- 
ment is overruled, and the defendant excepts. 

After verdict of guilty was rendered, the defendant moved in arrest 
of judgment on the same plea in abatement, which being refused, the 
defendant excepted, and from the sentence imposed appealed. 

Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 

Rrittain tk Brittain for defendant. 

CLARK, C. J .  There are no exceptions to  the evidence or the charge 
or to  the merits in any way. The defendant's exceptions are all based 
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STATE v. Woon. 

upon the plca in abatement, which are, as stated in the defendant's 
brief. substanitidly as follows: 

I .  "That the term should liave begun on 3 December, 1917, and the 
sher~ff had power only to adjourn froin day t o  day until the fourth 
day of the berm, and if tlie judge did not appelar t4he rourt should have 
been adjourned till the next term, and that the action of the court held 
the following week was therefore a nullity." 

Revisal, 1510, authorized the sherifi" t o  take the above action, but 
there is a provision also in that section, "Unless the sheriff shall be 
sooner inforlncd that  tlie judge from any cause cannot hold the term." 
This includes, by uniform cubtom and from the nature of the case, an 
instruction from the judgc to  adjourn to any later day in the term. 
This not infrequently happens by reason of the sickness of the judge 
or other engagements, as in this case. The judgc here instructed the 
shcriff to  adjourn the court till the following Monday, and this action 
was n-ithin lris authority. I n  MrNeill u. McDufie, 119 N.C. 336, 
where the judge was detained, as in this case, by holding court in 
anothcr county (Richmond), he instructed the sheriff of Cumberland 
to adjourn that  court till the second Monday, and this Court held '(The 
judge may appear on any day within the two weeks (if the court has 
not heen previously adjourned), and that part of the term actually held 
will he as valid as if court had heen opened on the day fixed by 
the statute," saying "It can make no difference what was the (814) 
muse of the judge's absence, whether illness or attending t o  offi- 
cial duties elsewhere. The material and only essential facts arc that ths  
jndge designated by law to hold the court appearcd within the time 
prescribed and held it, the court not having been previously adjourned 
(in consequence doubtless of directions givcn to the sheriff by the 
judge) ." 

If, howcvcr, tlie judge had givcn no such directions, and it  was a 
matter of fact, as in this case, that the shcriff "had not adjourned the 
court till bhe next !term and tlie judge afterwards in the second week 
actually appeared and held court, Itis action would be valid." Noru~ood 
1). Thorpc, 64 K.C. 682, which has been cited since with approval in 
MrAITe~ll v. McDufie,  supra, and other cases. If therefore, Judge Cline 
had apl~cared and held the court on the second Monday i t  would have 
been in cvery respect a valid term. 

2. "Judge Ferguson could not hold the term of the court by exchange 
with Judge Cline, the regular judge of the district, who was then hold- 
ing court in Cabarrus." 

I n  this case if the judge who should have held the term was detained 
by illness or for any unavoidable rause, as was the case, it was 
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wibliin tllc power of the Governor t o  assign Judge Ferguson to hold 
the second week of the term, or tlie whole terni. S. v. Lewis, 107 N.C. 
967, is exactly on all-fours. I n  tha t  case the judge was not detaincd 
by official business, as in this casc, but thc judge (Shipp) had died 
and the Governor, instead of appoint'ing his successor immediately, in 
tlic public interests, thought best to delay such action and assigned 
Judge Whitaker to hold tlie second week of the t,errn. 

This Court in a very full arid satisfactory opinion, which lias 
bcen repcatcdly cited since as unquestioned authority, as follows: 
"Where the Govcrnor issues a conlinission to one of the judges of the 
Superior Court, authorizing liirn to hold certain terms of the Superior 
Courts, and the judge undertakes to discharge tlie duties required of 
him, he is a de facto judge, evcn if the conlmission was issued without 
authority of law. Where the Constitution has clotl-icd the Governor 
with the power to  require a judge to  hold a court in a district; other 
than that to which hc is assigned by the general law, upo'n certain con- 
ditions as to the fulfillment of which the Governor must of necessity 
be the jud>ge, and thc Govcrnor issues the con~mis~sion, thc Supremc 
Court will assume that  in fact tlie emergency sanctioned the issuing of 
the con~mission, wliicli will be he1.d valid if the Governor could have 
for any reason lawfully issued it." 

Judge Cline riot being able to hold the court, there was no reason or 
law forbidding the Governor to assign another judge t o  hold the term, 
and there is no prohibition against two courts being hold a t  the same 

time in thc same district, which often happens. 
(815) Judge Ferguson was a judge of the Superior Court de facto 

and de  fure and had the same authority, by virtue of the Govcr- 
nor's commission to  hold thc term, in the same manncr .Judge Cline 
could have done. I n  S.  v. Watson, 75 N.C. 136, whicli is quoted in S. v. 
Lewis, the Court said: "The Governor is not bound to assign any rea- 
son in the coininission or to this Court. As to all the world, except tlie 
Legislature, lic is the final judge of t,he fitness of his reasons." 

I n  S. v. Lewis, supra, the Court said: "If Judge Whitaker n-as act- 
ing either de jurc or de facto as judge of the Superior Court of Rock- 
ingharn in opening and organizing tha t  court and in presiding a t  the 
t'rial of the defendant until the jury returned a verdict of guilty, i t  
was error to allow the motion of the defendant and entcr the order 
arre~sting the judgment." 

This case is evcn stronger against the defendant t,llan that,  for there 
Judge Sltipp having died tlie Governor rniglit have appointed his suc- 
cessor instead of assigning Judge Whitaker to hold the second wcek of 
tha t  term. I n  this case the trial for lioniicide in S. v. Means not being 
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c~onrludcd in Cabitrrus, under Revisal, 3266, t h a t  term of court was 
kept open, and unless the Governor could assign some other judge there 
would have been no term of court held for Randolph a t  the regular 
terin as reyuircd by law. 

Among the many cases citing S ,  v. Lewis are S. v. Turner, 119 N.C. 
841, where i t  was held: "A judge of the Superior Court who presides 
in another district by appointment of tlie Govcmor is a de facto judge 
of the  court so held, and all his acts in tha t  capacity are valid." Tha t  
case cites as authority also Cloud v. Wzlson, 72 N.C. 155, where the 
Court held that the acts of Judge Wilson in holding court were valid 
because he was a de facto judge, though i t  was finally determined tha t  
Judge Hilliard was de lure judge during that  time. 

I n  S. v. Regzster, 133 N.C. 749, wliich cites 8. v. Lewis and S.  v. 
Turner, supra, i t  is held tliat tlie power of tlie Govcrnor to order a 
judge to hold the term of the court "is not restricted in instances where 
there is an accuniulation of business, nor when such facts is recitcd as  
:L reason in the  cornmission is the  power of the judge restricted to tlie 
trial of indictments found before tha t  term." 

I n  S v. Hall, 142 N.C. 710, Wallcer, J. sustained the validity of 
thc action of Judge Long is holding the term of Rowan notwithstand- 
ing the extraneous evidence offered that  the commission to him to  hold 
such extra term was issued in the name of the Governor, who was 
absent a t  the time from the State. 

Ttus case is not like S. v. Shuford, 128 N.C. 588, where the action 
of the court was held invalid because the statute creating the criminal 
d~s t r i c t  was invalid. But  even in tha t  case i t  is said tha t  tlie per- 
son t<here "attempting t o  perform the duties of such alleged office (816) 
was neither de facto nor a de jure officer, and hence his acts were 
null and void," adding, "In S. v. Lewis, 107 N.C. 967, the judge was one 
of the Supcrior Court judges of the State. The only question was as t o  
the legality of his assigr~rrient to  hold tliat term. It was held (p. 592) 
tliat lie was a de facto oficer and his acts could not be questioned by a 
motion in arrest of judgment." 

3. "That the term held by .Judge Fcrguson could not he a regular 
term, but was nccaec;sarily a special term, and was invalid becausc there 
was no grand jury drawn for the special term, and no advertising made, 
as required by law." 

This was the regular terin of Randolph Superior Court. The comrnis- 
sion to .Judge F~rguson  so states. It was begun and held for the second 
week only, and Judge Ferguson by assignrncnt of tlie Governor held it 
in lieu of Judge Cline, who could have held i t  but for detention by 
other official duties. Tha t  the action of Judge Ferguson was valid is 
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fully settled in S. v. Lewis, supra, where Judge Whitaker held the 
second week of Rockingham in lieu of Judge Shipp, who had just died. 

4. "That the judge erred in calling the jury for the  second week in 
the box as grand jurors when they were summoned merely as trial 
jurors, and besides they were not drawn by a child less than 10 years 
old." 

It is presumed, and is not denied, that,  according to the usual GUS- 

tom, the judge questioned the jurors as to  their qualifications, and they 
all answered that they were freeholders and had paid their taxes. Be- 
ing only 16 in number, i t  would have been a vain thing, and childish 
indeed, to  put 16 names in the hat  and requre a child 10 years old to 
draw out the same 16 names. The jurors were regularly drawn from 
the box in the manner prescribed by Revisal, 1959. There is nothing 
in tha t  section which prescribes tha t  only the jurors drawn for the first 
week shall serve on the grand jury. It may often happen, and has 
happened, that  the court does not begin till the second week. If Judge 
Cline has been able to attend the second week i t  would have been 
entirely proper for him to have taken these jurors, regularly drawn 
from the box, for the grand jury and to  have filled out the defect of 
jurors for the petty jury by summoning talismen. S. v. Manslip. 174 
N.C. 798. 

5. "That the  grand jury was illegal because there was only36 yew- 
ing instead of 18." 

Twelve is a legal grand jury, but not less than twelve must concur 
in finding the bill. S ,  v. Barker, 107 N.C. 913, where the whole mat- 
ter was fuly discussed with a history of the  grand jury by Shepherd, J. 

I n  S .  v. Perry, 122 N.C. 1022, it is said: "An indictment is valid 
(817) if there are only 12 grand jurors (S .  v. Davis, 24 N.C. 153; 9. v. 

Barker, 107 N.C. 913)) provided all 12 concur in finding the bill, 
as must be the case even when 18 grand jurors are present, and the pre- 
sumption of law is tha t  the indictment was properly found in the ab- 
sence of a plea in abatement on tha t  ground and proof (8 .  v. ;1IcAYeill, 
93 K.C. 552) ," and there is no allegation even here that 12 grand jurors 
did not concur in finding the bill. There is not statute or custom that  
"not less (nor more) than 18 constitute a grand jury." 

I n  S, v. Brittain, 143 N.C. 669, Brown, J., says tha t  ('What is 
meant by the terms 'jury' and (grand jury,' as used in the Constitution, 
is fully defined in the learned opinion of Mr. Justice Shepherd in S. v. 
Barker, 107 N.C. 914, but the methods by which the jurors are to  be 
selected and summoned is nowhere prescribed by our Constitution, and 
we find no lin~itation therein upon the power of the General Assembly 
to regulate it." 
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S. v. Paramore, 146 N.C. 606, relied upon by the defendant, is not, 
in point. Tha t  case held that  while thc provisions of the statute for 
drawing and surnrrioning jurors are directory, the grand jury is ille- 
gally constituted when onc whose name was nut drawn from the lioxes 
was suimnoned by niistakc and served by mistake. I n  this case these 
jurors were regularly drawn from the box, were duly qualified and 
berved. No jurors when drawn from tlle boxes are designated as grand 
jurors or petty jurors, and the judge properly took the 16 regularly 
drawn, who attended for the grand jury, and directed talisinen to be 
sunmoned for the petty jury. S. v. Manslip, 174 N.C. 798. 

The whole matter is fullly discussed by tha t  emincnt jurist Guston, J . ,  
in S. v. Davis, 24 N.C. 153, in which llc says: "The other ground 
taken for this motion is for that it appears upon the record that  the 
grand jury who found the indictment was constituted of 15 jurors only. 
The argument in support of this objection is that  by the express words 
of Rcvised Statutes, ch. 31, scc. 34, the grand jury must consist of 18 
jurors; tha t  under tlie Constitution of this State no freeman can be 
put to answcr any criminal charge but hy indictnient, presentment, or 
impeachment; tha t  an indictment is a written accusation found by a 
grand jury, and tha t  the accusation which has been received as an in- 
dictmcnt in this case is not an indictment because not found by a grand 
jury legally constituted. 

"We do not doubt hut that i t  is co~npctcnt for tlie Legislature to  
declare ~til~at although a bill be found hy 12 of a grand jury the  tccuwd 
shall not be put upon his trial, and tqlialt tlie bill so found shall nnt be 
deemed an indictment unless the grand *jury consisted of 18 jurors. 
Such an act of legislation would not infringe any of the rights or libcr- 
ties 6ecurotl by the Constitution, but would be a regulation for 
the enjoyment of them under the Constitution. The question is, (818) 
Has thc Legislature made such a doclaration or any enactment 
tantamount to such a declaration? 

"Tho words of the section ~efcrred to are: "The jndgcs of t3he Supe- 
rior Courts and tlie justices of tlie county courts shall direct the names 
of all thc persons returncd to serve as jurors a t  thc terms of their 
respoctivc courts to he written on scrolls of paper which shall be put  
in a box or hat and drawn by a child under 10 years of age, and 
the first 18 drawn shall be a grand jury for said county, and the residue 
of the names in the box or hat shall he the names of thosc who are to 
scrvc as petit jurors for said comt.' These words, i t  is obvious, are 
dircctory to  the judges and justices of the courts in regard to  the man- 
ncr in which the grand and pettit juries shall be formed out of the per- 
sons re t~rnc t l  generally as jurors on the original venire. First, a suffi- 
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cient number, 18, shall be drawn by lot out of the whole number 
returned for the grand jury, and those not so drawn shall serve as petit 
jurors. 

"It does not in terms declare tha t  a grand jury constituted of less 
than 18 shall be insufficient to find a bill. It does not purport, other- 
wise than necessarily results from the directions so given, to  add to  or 
in any way modify the operation of the ancient rule in regard to the 
necessary number of a grand jury; and i t  cannot be believed that  if 
any addition to  or modification of the exercise sf this so important rule 
mere intended, but thak i t  would have been distinctlv and uneaui~ocal- 
ly announced. It simply gives the directions, but is siient as fo the ef- 
fect which mav result from inattention t o  or nonobservance of them in 
any particular. 

"It cannot be pretended that  the rule is not yet in full force tha t  a 
bill may be found on trhe presentment of 12 only of a grand jury. Kow 
i t  would seem a singular anomaly tha t  the concurrence of 12 out of 18 
is sufficient to prefer an accusation, but that  12 out of 15 is undeserving 
of notice." 

I n  Brucker v. State, 16 lTTis., 356 (quoted in S. v. Lewis, 142 N.C. 
643), Dixon, C. J. discussing the right of the Legislature to  provide 
tha t  17 persons might compose the grand jury, said: "The foundation 
of the objection is tha t  this was the rule a t  common law ( that  the grand 
jury should consist of not more than 23 or less than 12) recognized by 
the Constitution, against which the Legislature had no power to pro- 
vide. Upon an examination of the authorities, we find no such fixed 
common-law principle. The only inflexible rule with respect to num- 
bers seems to  have been that  there could not be less than 12 nor more 
than 23. The concurrence of 12 necessary t o  find a bill, and there 

could not be more than 23, in order that 12 might form a major- 
(819) ity. . . . We are of the opinion, therefore, that i t  is competent for 

the Legislature, within the limits prescribed by the common law, 
to increase or diminish the  number of grand jurors to  be drawn and re- 
turned without infringing the rights of the accused granted by the Con- 
stitution." 

I n  this State a t  the time the Constitution of 1868 was adopted a trial 
jury consisted of 12 men, neither more or less, and as to  a grand jury 
i t  was required only tha t  "not less than 12 should concur," so that a 
conviction was practically had by two full panels of 12 men. Long 
before 1868 (in 1'779, ch. 157, see. 11) the grand jury had been reduced 
to consist of not more than 18 nor less than 12 men, as is still the case 
(Revisal, 1969), and, as Judge Gaston says, the number might be 
reduced to  a lesser number-not less than 12. 
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The  historians of the common law say tha t  when the grand jury was 
first instituted a t  the Assizes of Clarendon in  1166 i t  consisted of 36 
men-20 from the Hundred and 4 each from the four nearest Vills- 
though in course of time the number was diminished by custom to "not 
more than 23 nor less than 12." And tha t  when the first petty jury 
trial  was institutednearly two centuries later, in 1350, t~he trial  
jury consisted a t  first of the witnesses, and the number varied during a 
century or more, and unanimity was not a t  first required. But  in pro- 
cess of time the number hardened into 12 and unanimity became neces- 
sary, which is certainly the jury intended by our Constitution, though 
this has been varied in other States by constitutional provisions reduc- 
ing the number to 8 in one or more States and the abolition of the re- 
quirement of unanimity in several States. 

The defendant relies upon Moore v. Guano Co., 130 N.C. 230, but 
tha t  merely holds tha t  Revisal, sec. 1959, is mandatory, and not di- 
rectory, that the names of the jurors shall be written on scrolls and 
drawn from the jury box. This was done as to  the 16 jurors who attend- 
ed court and who sat  as grand jurors in this case. 

As to grand jurors, as well as pretty jurors, the defendant has no 
right t o  select, but merely to object, to a juror, and on this occasion 
no man served as a grand juror who was not properly drawn in accord- 
ance with the requirements of law, or to whom the defendant had any 
legal ground of challenge. 

6. The last exception was upon the ground tha t  the court assigned 
W. C. Hammer, a member of the bar, to  prosecute for the State in the  
necessary absence of Hayden Clement, the solicitor of the district, 
urging tha t  he was incompetent to  act because he held the office of 
United States Districk Attorney, and under our Constitution, Art. XIV, 
sec. 7, no person can hold two offices. Such appointment was a matter 
of necessity, and has been a recognized custonl when the solicitor 
for any reason is absent (8. v. Conly, 130 N.C. 683), and there (820) 
is an  express statute recognizing the custom and extending i t  to 
the lamentable case when the solicitor though present in court is not 
in a condition to act. Revisal, 1499. Such appointment does not make 
the temporary representative of the State an officer (Borden v. Golds- 
boro, 173 N.C. 661), for i t  did not prejudice the defendant in any way 
or deprive him of a due trial according to law. Moreover, even if i t  had 
made the appointee an officer, his acceptance would not have made the 
conviction invalid, but merely would have vacated his previous office, 
not the second one. Barnhill v. Thompson, 122 N.C. 493; Midgett v. 
Gray, 158 K.C. 445. 
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The Attorney-General insists that while a plea in abatement is valid 
(Revisal, 3239) when the exception is on the ground of iniproper venue, 
which is merely a motion to remove to the proper county (8. v. Lewis, 
142 N.C. 632), that exceptions to the grand jury must be taken "by 
motion to quash the indictment, and if not so taken, the same shall be 
deemed to have been waived." This is indeed the rcquireii~ent in Re- 
visal, 1970. 

This is a "refinement," for the intent of the defendant was to make 
his objection upon the grounds stated, and it is not material whether 
the defendant called it a motion to quash or a plea in abatement. We 
will treat i t  for what it is, and not wllat i t  was called, for while the 
provisions of Code, 3254 and 3255, prohibiting reliance upon such tech- 
nicalities applies only against defendants, it is in accordance with the 
spirit of the statute that it should I x  invoked in their favor also. 

The refusal of the motion is 
Affirmed. 

Cited: S. v. Simmerson. 177 N.C. 546; S. v. Davis, 177 N.C. 579; S. v. 
Mallard, 184 N.C. 670; S. v. Stewart, 189 N.C. 344; S. v. Berry, 190 
N.C. 364; Chemical Co. v .  Turner, 190 N.C. 473; S. v. Montague, 190 
N.C. 843; 8. v. Gmhanz, 194 N.C. 466; S. v. Rarkley, 198 N.C. 351; 
Harris 2).  Watson, 201 N.C. 665; S. v. Lea, 203 N.C. 26; Grimes v. 
Holmes, 207 N.C. 299; S. v. Boykin, 211 N.C. 411; S. v. Peacock, 220 
N.C. 64; S. v. Morgan, 225 N.C. 550; Edwards v. Board of Education, 
235 N.C. 351; 1'3. v. Gaston, 236 N.C. 502; S. v. Honeycutt, 237 N.C. 
598; S. v. Brady, 238 N.C. 410; S. v. McGowan, 243 N.C. 433. 

STATE v. GASTO-1' B. MEANS. 

(Filed 8 May, 1918.) 

1. Costs--Common Law-Statutes. 
Costs of court were not recoverable nuder the conlmon law, and a r e  

now allowable on1.v in the mnnner and to the extent prorided by statute. 

2. Sam-Witnesses-Subpoena. 
For  the attendance of a witness to be taxed a s  a part of the cost 

against the losing yartg to a civil action, or agaiust the county in a crim- 
inal action, it is uecessnry that lie should have been legally subpoenaed 
or lawfully recognized to attend. R e ~ i s a l ,  secs. 1283, 1296, 1303. 1289. 
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5. Sanie-Konresidents. 
The service of subpoena on a witness beyond the borders of the State in 

a criminal action is not valid; and mhere the trial judge has allowed a 
necessary nonresident witness to prove his ticket against the county with 
mileage to the State line, there is no authority for him to allow the wit- 
nebs to prove for services rendered by him outside of the State when 
serrice has been attempted there. Revisal, see. 448, providing for per- 
s m a l  s e r ~ i c e  of summons in civil action on nonresiclents has no appli- 
cation to sen-ice of subpoenas. 

4. Costs-Courts-Supervisory Powers. 
The discretionary power given the trial judge in regard to the taxing 

of costs of a n  action is limited by the provisions of the statute relating 
thereto, ancl does not extend to instances where such costs are  not therein 
allowed. 

NOTION to retax costs in the above-entitled case, heard by Cline, J., 
as of Kovember Special Term, 1917, of CABARRUS. 

The defendant was acquitted of the crime for which he was indicted. 
The judge made the following order, omitting immaterial parts as to 

exceptions and case on appeal: 
"It is hereby ordered that  all of the State's witnesses called, sworn 

and examine in the trial of this case will be permitted to  prove their 
attendance before the clerk (any not having done so being still granted 
that oppont'unity) , and shall be paid for their attendance the regular 
fees of witnesses provided by the statute, and full mileage also as pro- 
vided by the statute, nonresident witnesses being permitted to prove 
mileage from Concord to the State line by the ordinary route; pro- 
vided, however, that the three witnesses, Dr.  Burmeister of Chicago, 
Dr. Schultz of New York, and Capt. William Jones of New York, 
having been called as experts, having been found by the court hereto- 
fore to be experts and examined as such, and now being found to have 
been proper and necessary to  the presentation of the State's case, each 
of them is hereby allowed the sum of $15 per day with their mileage 
to  the State line. 

"The verdict in this case having been taken on Sunday, and the 
court before adjournment on that  day having mentioned the matter of 
the taxation of costs as t o  which the solicitor had already and in due 
time called the attention of the court for the relief of these witnesses, 
this order is made and filed with the clerk nunc pro twnc and is directed 
to be entered by the clerk of record. 

"It is actually signed on 18 day of December, 1917. 
E. B. Cline, Judge Presiding. 

"&And the solicitor for this judicial district, the Honorable Hayden 
Clement, desiring to  appeal from this order to the Supreme Court, and 
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wishing to  afford hiin every facility for doing so, and now expressing 
its approval of this course, the  court finds the following additional 

facts: 
(822) "That there were a number of ~ i t n e s s e s  in attendance upon 

this trial from distant States, such as Hon. A. B. Melville. Mr. 
A. Leonard Johnson and others, from Chicago; Mr. Williani J. Jones 
and others, from S e w  York City, all of whose names, with the cities 
from which they came, will be found attached to their witness tickets; 
or if not so, and if the clerk is not familiar with all of their names, they 
will be indicated by t~he  court in a special order tha t  t$hey were neces- 
sary and material witnesses, and tha t  i t  mas very proper upon the part  
of the solicitor to procure their attendance, if he could, that  he at- 
tempted to serve them with legal process as witnesses, and ~ h i l e  the 
service was made beyond the State limits, and therefore not binding 
upon them, still in obedience t o  his request and a t  the same time vol- 
untarily they came to attend this trial. That the solicitor had promised 
them payment of their actual expenses if such could be provided by any 
legal order against the county of Cabarrus. 

"Upon these facts, i t  is stated for the information of the Supreine 
Court tha t  if the undersigned were vested with the  discretion so to  do, 
he would make an order allowing the actual expenses of such nonresi- 
dent witnesses, the same to be paid by the county; but the motion to 
this effect upon the part  of the solicitor is denied because the under- 
signed has been unable to  find tha t  as a matter of law he can or is 
vested with the discretion to  grant the motion." (Signed by Judge 
Cline.) 

The State, by its solicitor, excepted to  this order and appealed. 

Attorney-General Xanning and Assistant Attorney-General Sykes 
for the State. 

H. S. Williams for Cabarrus County. 

WALKER, J., after stating the case: We have held heretofore tha t  
a t  common law no costs were recoverable by the plaintiff or defendant 
in civil actions or criminal prosecutions. Costs are now given by stat- 
ute both in England and in this country, but they are recoverable by 
law in those cases, State and civil, where they are allowed, and 
only in the manner and to the extent allowed by lam. A witness w~ho 
attends court without having been summoned is not entitled to prove 
his attendance so as to charge the losing party with the amount of his 
tickets. Stern v. Herren, 101 K.C. 518; Thompson v. Hodges, 10 
N.C. 318; Lewis v. Comrs., 74 N.C. 194; S. v. Massey, 104 N.C. 
877; Clerk v. Comrs., 121 N.C. 29; Patterson v. Ramsey, 136 N.C. 561. 
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In  the Stern case this Court, by Justice Davis, said: 'The  attend- 
ance of a nonresident witness cannot be enforced, even though sum- 
moned; and as was said by Daniel, J., in Kinzey v. King, 28 N.C. 76, 
t,he party desiring his evidence may have his deposition taken. 
To  the same effect is Meredith v. Kent, 1 N.C. 52. It is true that  (823) 
in S. v. Stewart, 4 N.C. 138, i t  was held that  a witness who, after 
being summoned on the part of the State, removed to another State 
was entitled to mileage from the place of his residence, but the reasons 
given r e r e  that the 'binding a man in recognizance to attend' and give 
tastimony did not puit him under ~bligat~ions not to change his place of 
residence; and another reason migh~t have been given, and that is, in 
crin~inal cases the witnesses must be confronted with the accused, and 
they may be put under bond to attend if necessary." The question, so 
far as i t  is t o  be determined by tht; common law, is fully discussed in 
those cases and we need dwell upon that phase of i t  no longer. 

The rule applied both to civil and criminal cases, and in S. v. Massey, 
supra, i t  was said that  "the duty of one attending court in obedience to 
a subpoena is incident to citizenship, as in feudal times the duty of 
'attending the Lord's Court' was incident t o  fealty. Payment of wit- 
nesses by the sovereign is neither given by coninion law, nor is i t  an 
inherent right." Costs are allowed and paid now, as for many years 
they have been, only as provided by statute, which is, so far as perti- 
ment to this case, in the following sections of the Revisal of 1905: 

"Section 1283. If there be no prosecutor in a criminal action. and 
the defendant shall be acquitted, . . . the county shall pay the clerks, 
sheriffs, constables, justices, and witnesses one-half their Iawful fees 
only, except in capital felonies and in prosecutions for forgery, per- 
jury, and conspiracy, when they shall recive full fees. . . . And no 
county shall pay any such costs unless the same shall have been ap- 
proved, audited, and adjudged against the county as provided in this 
chapter." 

"Section 1296. All witnesses summoned or recognized in behalf of 
the State shall be allowed the same pay for their daily attendance, 
ferriage, and mileage as is allowed to wihesses attending in civil suits." 

"Section 1303. No person shall receive pay as a witness for the 
State on the trial of any criminal action unless such person shall have 
been summoned by the clerk under the direction of the solicitor prose- 
cuting in the court in whioh the action originated, or in which it shall 
be tried if removed." 

"Section 1289. Witnesses summoned or recognized on behalf of the 
State t o  attend on any criminal prosecution in the Superior or crimi- 
nal courts where the defendant is insolvent, or by law shall not be 
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bound to pay the same, and the court does not order them to be paid 
by the coun~ty in which theprosecution was commenced. And in all 
cases wherein witnesses may be summoned or recognized to attend any 
such court to give evidence in behalf of the State, and the defendant 

shall be disregarded, and in cases where the defendant shall 
(824) break jail and shall not* afterwards be retaken, t(he court .hall 

order the witnesses to be paid." 
It will appear from tihis resume of our law upon the subject of costs 

that  the power of the court to tax costs in favor of witnesses is confined 
to those who have been sumnioned or recognized to  appear. It may be 
wise for the Legislature to enlarge this power so as to embrace a case 
of this kind and rely upon the solicitors and the general super~ision of 
the judge to protech the inlterests of the State against any abuse of the 
same, but we are not concerned with what shall be the policy of the 
State, and must apply the law as i t  is written, the jus dicere being all 
tha t  belongs to us, and tihe jus dare being the funchion and prerogative 
of the legislative department. 

I n  this case, under a proper construction of the statute, the judge 
has allowed the nonresident witness fully as  much as they were entitled 
to  receive, if not more, but  whether more we need not say. It a;,pears 
that they were neither summoned nor recognized, and therefore do not 
come sufficiently within the designation of witnesses entitled to prove 
their attendance and mileage, so as to recover costs for any service 
rendered by them outside the State. They have been allowed costs for 
their attendance and for mileage from Concord to  the State line by 
the ordinary route of travel, and the judge correctly ruled that he had 
no power t o  allow any more. These witnesses were not legally sum- 
moned. We do not know of any provision of the law which author- 
ized service of a subpoena on a witness beyond the State. There j s  a 
statute in regard t o  service of a summon, notice, or other process per- 
sonally, in lieu of publication, outside the State in civil cases (Revisal, 
sec. 448), but it has no application to the service of a subpoena in a 
criminal action. 

There having been no legal service of subpoenas on the witnesses, the 
motion was properly denied, as i t  is said in Thompson v. Hodges, 10 
N.C. 318, which has been followed in other cases, tha t  "if he (the 
applicant for an allowance) had attended the court as a witness with- 
out having been summoned, his tickets must be expunged." 

A statute of anohher State with identical language has received, in 
Herrington v. Flanders, 115 Ga., 823, the same judicial construr.tion 
which we have placed upon ours. In  the syllabus written by the Court, 
in tha t  case by Justice Fish (now Chief Justice), the Court held as 
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follotvs: "It is unlawful, under Penal Code, sec. 1079, to  charge the 
accused in a criminal case, upon his conviction, with 'the costs of any 
witness of the State unless such witness was subpoenaed, sworn, and 
examined on the trial.' The prohibition in tha t  section against charg- 
ing the accused, except as therein indicated, with the costs of 'more 
than two witnesses t o  the same pointJ relates, of course, only to 
witnesses who have actually been 'subpoenlaed, sworn, and ex- (823) 
amined.' " See, also, Code of Georgia, 2 vol., sec. 5392. The dis- 
cretion given to the judge in regard to  the taxation of costs is subject, 
of course, to the other express provisions of the statute forbidding costs 
to be taxed. 

We conclude tha t  there was no error in overruling the motion of the 
State. 

C'ited: S. v. Scoggin, 236 N.C. 23. 

STATE v. BAXTER GAIN. 

(Filed 13 May, 1918.) 

1. Jlistrials - Murder-Homicide-Capital Felony-Juror Withdrawn- 
Trial. 

In maintaining a fair and impartial trial, the court may withdraw a 
juror in the trial of a capital felony when it  is  necessary for exact justice 
to be done; and where a juror has, under a misunderstanding, told the 
solicitor, u11on his examination, that he could convict in the first degree 
the prisoner upon trial for murder under circumstantial evidence. and aft- 
er the jury had been impaneled stated he could not do so, and tha t  it  was 
h j c  own fault that  he had answered to the contrary, the court may with- 
draw a juror, enter a mistrial, impanel another jury, and proceed to try 
the prisoner. I t  is not required that the court should wait until the intro- 
ihiction of the evidence and then make a mistrial by withdrawing a jnror. 

2. Appeal and E~I>OI+-Jurors-Rlistrials-mndjngs. 
Where the court withdraws a jnror and enters a mistrial in a capital 

feluny he should find the facts upon which his action is based for review 
on appeal. 

3. Mistrial-Murder-Homicide-Capital Felony-Appeal a n d  Error- 
Findings-Jurors Withdrawn. 

Where a mistrial in a capital felony has been properly macle by the 
court, by \i5thdrawing a juror, and thereupon another and impartial trial 
hau been given, objection on appeal that the prisoner has been deprived 
of his plea of former jeopardy is untenable. 
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4. Homicide-Murder-Robbery-Identified Money. 
Where the prisoner is tried for the murder of the custodian of a safe 

which had been robbed, testimony of a witness as to a mended bill which 
had been deposited therein is competent for the purpose of identifying a 
similar bill found on the prisoner, and testimony that the bill looked like 
the same one is either competent in corroboration or harmless. 

5. Same-Motive. 
Where a safe has been robbed and its custodian killed, it  is competent 

to show that the prisoner was in  need of money which he knew was kept 
therein to shon. motive. 

6. Homicide-l\lurder-Evidence-Circumstance. 
Evidence in this case is heZd sufficient to sustain a rerdict against the 

prisoner of murder in the first degree, and testimony that some unidenti- 
fied person rras seen a t  night near the place of the crime on a mule 
resembling that owned by the prisoner was, with the other evidence, a 
circumstance to be considered by the jury. 

APPEAL by defendant from Cline, J., a t  September Term, 1917, of 
ROWAN. 

The prisoner was convicted a t  September Term, 1917, of Rowan, of 
murder in the first degree of one Abel Harris. 

The first exception is to the order of the court withdrawing a juror 
and making a mistrial, and Exception 8 is to the refusal to grant a 
motion in arrest of judgment on the ground of the defendant's fornier 
jeopardy. On these nlotions his Honor found the following facts: 

"This was an indictment against Baxter Cain, the defendant, charg- 
ing him with murder in the first degree, No. 25 on the criminal docket 
sf the September Term, 1917, of Rowan. The case was set down for 
trial and called for trial on Tuesday, 11th day of September, 1917, 
a t  which time the State announced its readiness and the prisoner his 
readiness. A special venire of fifty men had been summoned to appear 
a s  jurors under the statute. While the jury was being drawn, a regu- 
lar juror, to wit, M. A. Goodman, whose name was drawn from the 
hat,  appeared and was asked by the solicitor for the State n-hether 
or not he had any conscientious or religious scruples against return- 
ing a verdict where the penalty would be the death sentence upon 
circumstantial evidence, if such evidence warranted, and the juror 
answered that he had not, thereupon he was passed by the State and 
accepted by the defendant and was sworn as a juror, being KO. 3. 
Other names were called and a jury of twelve was chosen, sworn, and 
impaneled, as is usual in capital cases. Immediately after the jury 
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was finally impaneled, this juror, M. A. Goodman, arose in his seat 
and stated to  the court that he did not understand the question that 
was asked by the solicitor. He stated that  his convictions were such 
that he would render a verdict of guilty of murder in the first 
degree in any case upon circumstantial evidence. He  was further ques- 
tioned, and the solicitor stated that he was relying for a verdict in this 
case upon circumstantial evidence, and again asked the juror if he 
would convict if the evidence was sufficient in such case, and he 
stated that he would not. He  further stated in response to further ques- 
tions by the court that his feelings were such that  he would not 
bring in a verdict of murder in the first degree upon circumstantial 
evidence solely. H e  further stated to  the court that  he was sorry not 
to  have made this statement sooner. The court asked him if he had 
not heard the same question asked of other jurors whose names were 
drawn from the hat, and he said that he had, and he was then 
asked why he did not make his feelings and convictions known (827) 
to  the court before t~he cause had proceeded t o  this length; he 
replied that  he was diffident about the matter and hesitated to speak 
out, and now felt that  he was himself to blame. 

"Upon these findings of fact the solicitor asked that  the caurt direct 
a mistrial, and the court being of the opinion that such course was 
necessary and absolutely required t o  attain the ends of justice in order 
that  the State and the defendant might botih have a trial before a jury 
of competent jurors and not disqualified by their seated convictions and 
prejudgment, whether those convictions be conscientious or religious. 
and in order that  the ends of justice might be attained, ordered a mis- 
trial, and having withdrawn a juror, to  wit, J. L. Holshouser, in so far 
as the withdrawal of a juror may be necessary, and having discharged 
the present jury, proceeded to make further provision for the trial of 
the cause as though no jury had ever been drawn, chosen, or impanel- 
ed, and to this, in due time, tihe defendant a t  the bar excepted. 

"E. B. CLINE, Judge Presiding." 

From the verdict and sentence the prisoner appealed. 

Attorney-General Manning and Assistant Attorney-General Sykes 
f o ~  the State. 

A. H .  Price, W. C'. Coughenour, and T .  H. 'C7anderford, Jr., for 
prisoner. 

CLARK, C. J. The exception to the actions of the court in ordering a 
mistrial and to the refusal of the motion in arrest of judgment on rile 
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plea of former jeopardy present the same question, and this is the chief 
ground relied upon on the appezl. 

When the juror Goodman was asked by the solicitor of the State 
"whether or not he had any conscientious or religious scruples against 
returning a verdict where the penalty would be the death sentence 
upon circumstantial evidence, if such evidence warranted, and t h ~ '  jwor 
answered that  he had not, he was passed by the State and being ac- 
cepted by the prisoner he was sworn as a juror." 

The court further finds: "Immediately after the jury finally 
impaneled, this juror, M. A. Goodman, arose in his seat and stated to 
the court tha t  he did not understand the question tha t  was asked by 
the solicitor. H e  stated his convictions were such tha t  he would not 
render a verdict of guilty of murder in the first degree in any case 
upon circun~stantial evidence. He was further questioned and the 
solicitor stated tha t  he was relying for a verdict in this case upon cir- 
cumstantial evidence, and again asked the juror if he would convict 

if the evidence was sufficient in such a case, and he said he would 
(828) not." He  was then examined by the court and reiterated this 

statement, expressing his regret tha t  he had not made this state- 
ment sooner, and said he had not done so "because he was diffident 
about the  inaltter and hesit,ated to speak out, and now felt tha t  he was 
himself to blame." Upon the findings of fact, which are above set out 
in full in the statement of the case, the solicitor asked the court to di- 
rect a mistrial, and "the court being of the  opinion that  such course 
was necessary and absolutely required to  attain the ends of justice in 
order tha t  the State and the defendant might both have a trial before a 
jury of competent jurors, and not disqualified by seated con~ictions 
and prejudgment, whether those convictions be conscientious or relig- 
ious, and in order tha t  the ends of justice might be attained," withdrew 
a juror and ordered a mistrial, and having discharged the jury, pro- 
ceeded to draw and impanel another jury as though no jury had ever 
been drawn, or chosen or impaneled. 

The object of a trial expressed in the oath of a juror to "Do 
equal and impartial justice beltween the State and the prisoner at the 
bar," it is impossible that  the  judge could have taken any other nction. 
The objeclt of a trial is to acquit the innocent and to c o n ~ i n c t  the guilty. 
Neither can be done with any certainty when the juror states frankly 
under oath that  he cannot find a verdict according to the law and the 
evidence. It was unfortunate that  the juror should not have made this 
statement on his voir dire, but i t  is to his credit that  lie made i t  a t  
least before there was a long trial and a miscarriage of justice by a 
hung jury, as mould doubtless have been the result. 
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I n  England there were, till after the year 1800, 204 offenses which 
were punishable capitally; and until within the last twenty years there 
was no appeal by the prisoner in England from conviction in any crim- 
inal case. Indeed until the last 100 years (in 1836) in felonies 
defendants were not allowed counsel to speak for them, nor summary 
process to  con~pel the attendance of witnesses in their behalf. I n  view 
of such circumstances went sometimes far to sustain technicalities 
as to indictments and acquittals on the ground of former jeopardy or 
on other grounds. It is probable tha t  the judges exercised their dis- 
cretion in such matters wi(t1.l some regard to the development of the 
facts in each case. 

I n  this State this was not necessary, and Ke hare  long since had 
statutes forbiding the allowance of technical defenses as to the form 
of indictments and in other matters. Revisal, 3254, 3255. 

As to capital offenses, the Iaw with us has long been also well settled 
tha t  "In a trial for capital felony the judge for sufficient cause may 
discharge the jury and hold the prisoner for another trial;  in 
which case i t  is his duty to find the facts and set them out on the (829) 
record, and his con.clusions upon matters of law arising from the 
facts may be reviewed by this Court." S. u. Jefferson, 66 N.C. 309, 
citing S. u. Prince, 63 N.C. 529; 5'. v. Alman, 64 N.C. 364, and S. v. 
Baker, 65 K.C. 332. 

I n  S. v. Wiseman, 68 N.C. 203, the Court said: "It must now be 
considered as settled law in our State tha t  in cases of necessity a mis- 
trial may be ordered even in capital cases. The term necessity, as used 
in this connection, must be regarded rather as a technical term and 
includes quite distinct classes of necessity." The Court then explains 
that  the necessity applies not only to  cases of a physical nature, as ill- 
ness or insanity of a juror, but "the necessity of doing juslice," arising 
from the duty of the court to guard the administration of justice from 
fraudulent practices, as in the case of tampering with the jury or keep- 
ing back witnesses on the part  of the prosecution by the prisoner. 
Among other instances of a mistrial in capital cases are S. v. Honey- 
cutt, 74 N.C. 391; S. v. McGimsey, 80 K.C. 377; S. u. Davis, 80 
N.C. 385. 

I n  S. u. Bell, 81 K.C. 591, the Court, reiterating what is said above 
in S. v. Wiseman as to the two classes of necessity, i.e., "physical 
necessity and the necessity of doing justice," says tha t  the latter arises 
from the duty of the court to prevent the obstruction of justice by 
guarding its adinini~stration against all fraudulent practices, citing 
S. v. Wiseman, supra, and S.  v. Bailey, 65 X.C. 426. 

I n  S. v. Washington, 89 X.C. 535, this Court approved a mistrial 
where, after the jury had been impaneled, the solicitor, on the reas- 
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sembling of the court, moved for the withdrawal of a juror "for the 
alleged reason that two jurors whose names were mentioned had fraud- 
ulently procured their admission into the  panel on a false oath of in- 
difference for the purpose of securing the acquittal of the accused. The 
court heard testimony upon the metter, found as a f a d ,  and declared 
the charges against the jurors t o  be true; and as a conclusion of law 
that  the jury had been impaneled by the fraud of the prisoner, or some 
one on his behalf, with a view to the prisoner's acquittal, a juror was 
withdrawn and a mistrial ordered. The prisoner protested, avowing 
his disbelief of the charge and, if true, any participation in it." 

This Court affirmed this action of the court below, citing X. v. Bell, 
supra, and holding tha t  i t  was the clear duty of the  presiding judge to  
see tha t  there was a fair and impartial trial and to interpose his author- 
i ty tjo prevenit unfair dealings, and rejected the contention of counsel 
for the prisoner that  "such power can only be exercised when the pris- 

oner is in privity with the  attempt, and tha t  the trial must go on 
(830) to verdict, however gross a fraud, in the absence of evidence of 

the prisoner's connection with it," and said that the necessity 
for the action of the court "in maintaining its dignity and integrity 
and assuring the firm and impartial administration of justice7' is the 
same whether the prisoner procured the fraudulent action or would 
merely be its passive beneficiary. 

I n  S. v. Tyson, 138 N.C. 627, a mistrial was held valid because one 
of the jurors had become intoxicated. 

I n  S. v. Guthrie, 145 N.C. 492, the Court said: "The law is well 
stated in S. v. Tyson, 138 S.C.  628, (It is well settled, and admits of 
no controversy, that  in all cases, capital included, the  court may dis- 
charge a jury and order a mistrial when i t  is necessary to attain the 
ends of justice. I t  is a matterresting in the  sound discretion of the 
trial judge; but in capital cases he is required to find the factrs fully 
and place them upon record, so tha t  upon a plea of former jeopardy. 
as in this case, the action of the court may be reviewed." 

I n  S.  v. D y ,  152 N.C. 813, the prisoner absented himself for a short 
while from the court. The court on learning the fact asked his counsel 
if he intended t o  rely upon that  fact to invalidate the trial. Counsel 
replying tha t  he did, the court withdrew a juror and ordered a mistrial. 
This Count approved his action, calling attention to the fact that "in 
the Federal courts and in most of the other States a mistrial in a capi- 
ta l  felony rests in the sound discretion of the trial judge (as i t  does in 
all other criminal cases with us ) ,  but th~a t  we have not gone further 
than t o  approve a mistrial in a capital felony in cases of necessity, 
physical, or in the interests of justice, the  facts in such caises t o  be 
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found by the judge, subject to review as a matter of law on appeal," 
and approving S. v. Guthrie, 145 K.C. 495, where i t  was held that in a 
capital felony the judge may "order a mistrial when i t  is necessary to 
attain the ends of justice." 

I n  a more recent case, S. v. Upton, 170 X.C. 770, the Court again 
held tha t  in a trial for capital felony the court can order a mistrial 
"when necessary t o  attain the ends of justice," citing S. v. Guthrie, 
S. v. Tyson, and S. v. Dry, supra. 

To  the same purport are the rulings elsewhere in this country I n  
U. S. v. Perez, 9 Wheaton, 579, i t  was held tha t  the courts are invested 
with the discretionary authority of discharging a jury from giving any 
verdict in a capital case whenever in their opinion there is a manifeet 
necessity for such an act or the ends of public justice would otherwise 
be defeated. 

I n  S. v. Allen, 46 Conn., 531, the prisoner's counsel in the course of 
a trial for murder and after the witness for the State had been ex- 
anlined stated t o  the court tha t  he  had been informed and be- 
lieved tha t  one of the jurors was disqualified because before the (831) 
trial he had expressed an opinion tihat the prisoner was guilty, 
and asked the court to  suspend the trial and hear evidence on the 
point, which the court did, and found the fact to be as claimed, but the 
prisoner's counsel then offered to waive the disqualification and proceed 
with the  trial with the panel or to go on with the 11 jurors, which the 
court refused t o  do, and discharged the jury. It was held tha t  this was 
not a bar  to another trial. 

The law is well summed up in the following quotation from 8 R.C.L., 
p. 153, "Under the  strict practice which anciently prevailed, in Eng- 
land a t  least, the  discharge of the jury in a criminal case for any 
cause after the proceedings had advanced to such a stage tha t  jeopardy 
had attached, but before a verdict of acquittal or conviction, was held 
to  sustain a plea of former jeopardy, and therefore to operate practi- 
cally as a discharge of the prisoner. I n  deference, however, to the 
necessities of justice, this strict rule has been greatly relaxed and the 
general modern rule is that the court may discharge a jury without 
working an acquittal of the defendant in any case where the ends of 
justice, under the circumstances, would otherwise be defeated." 

Prisoner's counsel in their brief contend tha t  the juror Goodman's 
statement tha t  he would not bring in a verdict of murder in the first 
degree upon circumsttantial evidence only should not have been taken, 
but that  the  court should have waited until the evidence was produced 
so tha t  the court might decide whether i t  was in fact circumstantial. 
Such course would have been a useless consumption of the public time, 



880 IX T H E  SVPRERIE COURT. [I75 

and needlessly expensive, for the solicitor for the State publicly an- 
nounced that  he was relying upon circun~stantial evidence for convic- 
tion, and the court besides can see from the record tha t  this was the 
case. 

I n  the appellant's brief he states: "If this honorable Court should 
be of the opinion tha t  the plea of former jeopardy could not avail the 
appellant, i t  certainly was a t  least error on the part  of his Honor to 
discharge the juror and order a mistrial, which entitled the appellant 
to  a new trial, and we, of course, say this with the understanding that 
if the court should so hold we will be precluded from again entering a 
plea of jeopardy upon a new trial." 

If, however, the prisoner is correct in his contention of former jeop- 
ardy, this Court would be powerless to order a new trial, but would 
have to discharge the prisoner. There is no exception as to the manner 
of obtaining the second jury and nothing on the record suggests any 
irregularity. The prisoner has already had a new trial before an im- 

partial jury and is not now entitled t o  another. 
(832) Exception 2 is to  the admission of testimony describing the con- 

dition of a dollar bill which the witness identified as having de- 
posited in the safe which was robbed a t  the time of the murder of the 
custodian of the property, the bill having been torn in two and pasted 
together with brown paper. This was competent for the purpose of 
identifying a similar bill which was found in the possession of the 
prisoner immediately following the homici'de and robbery. 

Exception 3 is to the same wihesse's testimony t)hat he had prior to 
the trial seen this bill and had stated tha t  "it looked pretty much like 
the same bill." This was merely corroboration of hi~s own testimony and 
was competent and harmless. 

Exception 4 is to evidence that  the prisoner on prior occasions had 
recently attempted to borrow sums of money. This was competent as 
a motive for the  crime to show tha t  he was in need of money, and tha t  
he availed himself of the opportunity to  rob the safe and secure the 
funds which the prisoner knew were placed each night in the safe 
(which was robbed) by the conductors of the street railway. The de- 
ceased was the night watchman in charge of the property. 

Exception 5 is to  the testimony of the witness that  about 2 o'clock 
on the night of the homicide he had seen a man riding a mouse-colored 
mule, attempting t o  cross the railroad track near the cotton mill. He  
said i t  was dark and he was not able to identify the prisoner as the 
man, but the mule was about the size of the prisoner's mule. This was 
offered simply as a circumstance, together with the other evidence, to  
identify the prisoner with the crime. Whether i t  had any weight or 
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not was for the jury. In  view of the other testimony, i t  was not SO 

remote that  i t  should have been excluded, nor was it  a matter of suffi- 
cient materiality to be prejudicial error justifying a new trial. 

Exceptions 6 and 7 are to the refusal to  grant a motion of judgment 
as of nonsuit. There was ample evidence not only to submit the case 
to the jury, but to justify this conviction, if i t  satisfied the jury beyond 
a reasonable doubt, of the prisoner's guilt. 

The prisoner has been defended with marked ability by his learned 
counsel, and everything has been presented to the judge and jury be- 
low and t o  this Court that  in any way could militate in the prisoner's 
favor. We find no error in the conduct of the trial by the able and 
impartial judge who presided. 

If the statutory time as to the several steps in settling cases on ap- 
peal had been observed as they shouId have been, this case would have 
stood for argument a t  the end of the docket a t  last term. 

No error. 

Cited: S. v. Beal, 199 N.C. 293; S. v. Ellis, 200 N.C. 80; S. v. Cain, 
223 N.C. 700; S. v. Ham, 224 N.C. 130; S. v. Crocker, 239 N.C. 450. 

STATE v. R. H. TAYLOR. 

(Filed 28 May, 1918.) 

Husband and  Wife-Abandonment-Instructions-WillfuI-Crim 
-Statutes. 

linal Law 

Where the husband is indicted for abandonment under the provisions 
of Revisal, see. 3365, there is no  reversible error in  the charge of the 
court for  omitting the word "willful" in one part thereof when he has 
elsewhere repeatedly instructed the jury that in order to convict the 
abandonment must have been willful, which must be proved beyond a 
reasonable doubt. 

INDICTMEKT for abandoning his ~ i f e  without providing ade- 
quate support (Revisal, see. 3355)) tried before Lane, J., a t  July (833) 
Term, 1917, of BUKCOMBE. 

The defendant was convicted and appealed. 

Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 

R .  M. Wells for defendant. 
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BROWN, J. The only assignment of error relates to the charge of 
the court. It is contended that the court failed t o  instruct the  jury 
tha t  in order to convict they must find beyond a reasonable doubt tha t  
the abandonment was willful, as held to  be essential in S. v. Snzith, 164 
N.C. 477. We do not think the charge of the  judge is justly amendable 
t o  such criticism. 

I n  one part  of the charge, in referring to the constituent elements of 
the  crime of abandonment he omitted to  use the  word "willful." In  
other parts of the charge the judge was careful to explain that  the  
abandonment to  be criminal must be willful-that is, unnecessary and 
without just cause or legal excuse. Near the conclusion of the charge 
he instructed the jury in these ~vords: 

"But if you find that  he zoillfully abandoned her and failed to pro- 
vide adequate support for her, he would be guilty; but you must find 
these things beyond a reasonable doubt. If a reasonable doubt remains 
in your mind, you will return a verdict of not guilty; but you inust find 
these things beyond a reasonable doubt. If a reasonable doubt remains 
in your mind, you will return a verdict of not guilty." 

Taking the charge as a whole, i t  is manifest tha t  the jury must have 
understood that  before they could convict they inust find that  the aban- 
donment was willful as well as without providing adequate support. 

No error. 

Cited: S. v. Falkner, 182 X.C. 795,798; S. v. Faulkner, 185 N.C. 636; 
S. v. Cook 207 N.C. 262 ; S. v. Hinson, 209 N.C. 191 ; S. v. Coal Co., 210 
hT.C. 754. 
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NOTE.--T~~ reverse index will be found to embrace the distinctive subheads 

of the decided points, referring by number to the places where the decisions 
thereon are  indicated, and the cases embracing them are  cited. I t  is hoped 
that  in this manner, and by the embodying of the sketch words italics in this 
index, the practitioner may more readily find whether the point he is looking 
up has been decided in this volume, and if so, where. 

ABANDOKNIEXT. See Alimony, 4, 3 ; Instructions, 20 ; Contracts, 28 ; Has- 
band and Wife, 3. 

ABATEMENT. See Criminal Law, 15. 

ACCEPTASCE. See Landlord and Tenant, 1 ; Contracts, 12, 17, I S  ; Instruc- 
tions, 8. 

ACCIDEST. See Naster and Servant, 3. 

ACCOUNTING. See Bills and R'otes, 2 ;  Corporations, 10;  Conversion, 1. 

ACT OF GOD. See Negligence, 4 ;  Railroads, 12. 

BCTIOSS. See Attorney and Client, 4 ; Judgments, 4 ; Corporations, i ; Evi- 
dence, 31; Trusts, 7 ;  War, l. 

1. Former Actiom-Pleas in Bar-Actions-Executors and Administra- 
tors-Praud.--Pendency of proceedings brought before the clerk 
wherein the executors of a deceased person a r e  sought to be dis- 
allowed a credit for the amount of a certain note alleged to have 
arisen out of transaction with a bank, involving fraud on the de- 
ceased, and transferred to the civil issue docket, to which the b a l k  
r a s  not a party, cannot successfully be pleaded i n  bar to another ac- 
tion wherein the heirs a t  law are  parties, joining the executors for 
conformity, brought against the bank to recover moneys it had 
wrongfully received on account of the alleged fraud. Bvadshazo v. 
Bank, 21. 

2. Actions-Parties--Fires-Railroads.-The husband, the owner of the 
homestead in lands, and who had equipped a gin-house thereon with 
his own money, and the wife holding the title in  remainder, may join 
in  a n  action against a railroad company for negligently setting out 
fire from its passing locomotive to the damage of the land and injury 
of the property. Bonez~ v. R. R., 334. 

3. Actions-Misjoinder-Demurrer-Answer-Waiver.-Objection to mis- 
joinder of plaintiffs in an action must be taken by demurrer, and is 
waived by a n  answer in general denial. Ibid. 

4. Actions-Seljera~zce--Conspiracy-Court's Discretion-CrirninaZ Law.- 
Upon the trial of two defendants, one for assault and the other for 
conspiracy therein, the question of severing the actions upon defend- 
ant's motion is one addressed to the discretion of the trial judge, and 
his refusal is not appealable in the absence of abuse of his discretion. 
S. v. Qrifln, 770. 
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.4DEJlPTIOS. See Wills, 15. 

ADJOURNBIEXT. See Courts, 7 

BDMISSIOKS. See State Lands, 1 ;  Injunction, 1 ;  Evidence, 11, 17, 26; 
Drainage Districts, 3 ; Pleadings, 3 ; Conversion, 1 ; Criminal Law, 4. 

ADMISSIONS ON TRL4LS. See Costs, 2.  

ADVERSE POSSESSION. See Boundaries, 1, 2 ;  Deeds and Conveyances, 1 ;  
Appeal and Error, 1 ; Instructions, 1 ; Ejectment, 3 ; Trusts, 4 ; Limitation 
of Actions, 4, 3, 6. 

ADVERSE USER. See Criminal Law, 5. 

ADYERTISEJIEKT. See Mortgages, 4. 

SFFIDATITS. See Wills, 3. 19; Eridence, 13. 

SGREEJIEST. See Reference, 3 ; Tendor and Purchaser, 2. 

ALIENS. See War, 1. 

ALIJIONT. See Divorce, 1. 

1. Alimo?zy-Statutes--Di~o?-ce-,7riar?-iage.-The granting of alimony 
without dirorce is now regulated by statute, Revisal, see. 1867, in- 
dependent of the equity jurisdiction under which such proceedings 
were formerly cognizable. Crews 7;. Crews, 168. 

2. Name-Issthes-Trial by Jury-Constitutional Law.-When in proceed- 
ings for alimony without divorce the pleadings raise the issues of the 
ralidity of marriage between the parties, or whether the husband had 
separated himself from the wife and failed to provide her suitable or 
reasonable sustenance, or the husband is a drunkard or spendthrift 
(Rerisal, see. 1567), the right of trial by jury arises to the defendant, 
and the case should be transferred by the judge to the civil issue 
docket for the purpose. Rerisal, sees. 629, 717; Const., Art. I. see. 19. 
Ibid. 

3. Same-Caul-ts-Questions of Lam-Where in proceedings for alinlony 
without divorce (Revisal, see. 1367) the issues are  found for plaintiff 
by the jury, or a r e  not raised by the pleadings, or a re  admitted by 
the parties or waived in the methods specified and prescribed by lam, 
i.e., by failing to appear a t  trial, by written consent filed with the 
clerk or by oral consent entered on the minutes of the conrt, the 
amount of the alimony and how the same is to be secured, etc., a r e  
questions of fact to be determined by the judge, having regard to the 
condition and circunlstances of the parties, including also the separate 
estate of the wife, if she hare any. Easeley v. Easeley, 173 S.C. 330. 

4. Alimo?ty-Divorce-Independent Support - Statutes - Abandowizent- 
Pleadings.-Where the pleadings in proceedings for alimony without 
divorce (Revisal, see. 1567) raise the issue as  to whether the wife 
has wrongfully left the home the husband had provided, etc., i t  
should be submitted to the jury for determination, the husband not 
being required to provide her with an independent support. Ih id .  

5. A7imo?zy-Courts-Euidel?ce-Aba~zdonment-Statutes-The trial judge 
may not pass upon the issuable facts in proceedings for alimony 
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~r i thout  divorce (Revisal, see. 1567) upon eviclence introduced before 
him theretofore upon a trial of the husband for abandonment, etc., of 
which he was acquitted when the witnesses are  present and ready to 
testify. Cooper 6.  R .  R., 170 N.C. 490, cited and distinguished. Ibid. 

6. Ali~?zo~1~4zcdgnaents-Divo~ce-3fotio~zs-~fodificatio1z-Termination- 
Statutes.-h judgment awarding alimony in suits for divorce a rnensn 
et thoro or as an independent right under the statute (Revisal, sec. 
156'7) is not final, and may thereafter be modified on motion and 
sufficient evidence, and i t  terminates on the death of either of the 
parties or on their necoaciliation. I b i d .  

7. Alinzo?ty-Judgn~enfs-"EstaW-Earq%t~~gs-The award to the wife 
of alimony from the l~usbancl's "estate" includes, within the statutory 
meaning of the word, the husband's income, whether arising from 
permanent property and investments or his earnings from legitimate 
labor, etc. Sk i t t l e tha~pe  w. Skittletharpe, 130 N.C. 72, cited, and on 
that poiat overruled. Ib id .  

ALLOWAKCE. See Divorce, 3. 

ALLEGATIOSS. See Contracts, 3 ;  Removal of Causes, 3, 4. 

ALLETWBTS. See Appeal and Error, 34. 

AMBIGUITY. See Kills, 16. 

AMEKDJIENTS. See Jlunicipalities, 1 ; Municipal Corporations, 2, 3 ;  Attor- 
ney and Client, 6 ;  Constitutional Law, 2 ;  Pleadings, 1, 4, 5 ; Criminal 
Law, 11. 

ANIMALS. 

1. A??imals-Defeqzse-RilEi?zg-Blcrdefz of Proof-Appeal and Error-In- 
structio~zs-Trials.-One may not unnecessarily injure dogs of an- 
other, though they are  trespassing on his lands; and in an action 
against him for damages, wherein it  is shown that he shot and killed 
the plaintiff's dog, and he alleges that  i t  was necessary for the pro- 
tection of his turkeys, the burden is on the defendant to show matters 
in  excuse, and it  is reversible error for the court to instruct the jury 
to the contrary. Scott 2;. Cates, 336. 

2. Animals-Protection-Dogs-Dantages - Rule o f  Prudent Man. - The 
owner of a dog may recover damages for its unlawful killing by an- 
other, except when such appears to be necessary, under the rule of 
the prudent man, to protect his domestic animals. S .  v. Snaith, 156 
N.C. 628, cited and applied. Ibid. 

AXSWER. See Remoral of Cause, 1 ; Actions, 3 ; Judgments, 5 ; Appeal and 
Error, 18. 

ANTECEDEKT DEBT. See Corporations, 7. 

ASTE LITEM JIOTAJI. See Boundaries, 2 ;  Evidence, 20. 

ANTICIPATED DISHOXOR. See Bills aild Notes, 4. 

ASTIQUITY. See School Districts, 2. 
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APPEL4L AND ERROR, See Evidence, 6, 9, 27; Animals, 1 ;  Principal and 
Agent, 2 ;  Judgments, 3, 4; Vendor and Purchaser, 3 :  Assignment for 
Benefit of Creditors, 4 ;  Instruction, 4, 6, 6, 7, 14, 18, 21, 22, 23; Tax 
Deeds. 1 ; Pleadings, 5, 6, 8, 14 ; Deeds and Conveyances, 13 ; Master and 
Servant, 7 ;  Habeas Corpus, 1 ;  Negligence, 8, 1 1 ;  Clerks of Court, 1 ; 
Mortgages, 19 ; Criminal Law, 1, 9, 14 ; Contempt, 5, 6 ;  A4utomobiles, 6 ; 
Courts 5 ,  6 ;  Burglary, 2 ;  Mistrial, 2. 

1. Appeal and Error-Instrzcctiofzs-Adcerse Possession-Burden of Proof. 
Where the defendant in ejectment admits the plaintiff's paper title, 
but  claims a part of the lands by adverse possession under "color," a 
charge by the court to the jury that  the burden of proof was on the 
plaintiff is reversible error, though he may properly have placed the 
burden in another part of his charge, but without having corrected 
the error ;  and under such circumstances the trial judge may set aside 
the verdict a s  a matter of law. Vanderbilt 2;. Chapman, 11. 

2. Appeal and Error-Contracts, Written-Euidence-Legal Colzstrz~ction. 
The admission of par01 evidence to explain a written contract of em- 
ployment for the sale of merchandise upon a commission basis of com- 
pensation is not re\-ersible error when it tends to sustain the inter- 
pretation correctly placed on the written instrnment in the Superior 
Court a s  matter of law. Caffev v. Furniture Go., 387. 

3. Appeal and Error-Notions-Docket and Dismiss-Appellee's Laches. 
Where the appellant has failed to docket his appeal as required by 
Rule 5 of the Sulweme Court, the right of the appellee to clisniisi 
under Rnle 17 must be esercised before the appellant hxr complied 
with the rule. and if appellee's motion is made thereafter his right to 
dismiss a t  that term is barred by his own laches. 4IcLean c. JfcDon- 
ald, 418. 

4. Sanze-Pri?ttiny Record-Briefs.-Where the appellee has lost his right 
to docket and dismiss  the appellant's case a t  the first term of the 
Supreme Conrt n e ~ t  enruing that of the trial, and the aln~eal q o ~ q  
over to the next term of the court, a motion by appellee a t  this term 
to dismiss for failnre to print the record or file printed briefs is pre- 
mature. Ibid. 

5.  Appeal and Error-JIotions-Docket and Dismiss-Appellee's Laches- 
Assignment of Error.-Where an al~peal goes ol-er to the next tern! 
of the Supreme Court for failure of appellee to docket and move to 
dismiss it  in time, a motion to dismiss for appellant's failure to com- 
ply with Rule 13 (2)  in not properly grouping and numbering his as- 
signments of error is premature. Ibid. 

6. Appeal and  Error-Trust F~~nrls-JIisal)prop?iatio)~-T~~rrlic.f.-,~a to 
whether i t  is material for a n~ember of the firm o have knowledge of 
a wrongful conversion by the other of prol~erty held in trnrt by the 
firm, Quaere? But the question does not arise on appeal \?-hen its has 
been established on the trial that the defendant did willfully and 
knowingly misappropriate the trust property, etc. Guano Go. c. 
Noutherland, 228. 

7. Appeal and E'rror-Evidence-Hurn~less Error.-The exclzcsion of inz- 
material eridence upon the trial which conld not l.are c.hanger1 rht. 
result is not rerersible error on a1)peal. S ~ c ' t r f h c ~ ' a ? ) c c ~  7.. G"ood?r.in, 23;. 
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APPEAL 9 N D  ERROR-Cou tinued, 

8. Appeal and Error-Superior Cottrts-Jztdg??ae?zfs-Motions-Procedure. 
Where the Supreme Court has reversed a judgment of the Superior 
Conrt. refusing to set aside a former iudgment of the latter court 
upon the ground that the court was without jurisdiction to set aside 
a judgment theretofore rendered, appapently by consent of a party 
when such consent had not in  fact been given, a subsequent hearing 
of this motion in accordance with the course and practice of the court 
is a compliance with the decision of the Supreme Court, and a denial 
of the motion does not depril-e the movant of the benefit of the de- 
cision, or ignore the fact that  the prior Superior Court judgment had 
been r e ~ e r s e d  on appeal. Corn v. Boyden, 368. 

9. Appeal a?id Ewer-Judgments Jlotioirs-Ecideglrc-Fiqtdin ys-Dirress. 
The findings of the Superior Court upon the evidence on motion to set 
aside a judgment are conclusive on appeal; and where a movant has 
appeared in court with her attorney and upon affidarit withdraws her 
motion to set aside the judgment and requests that  i t  be enforced 
as  rendered, which is accordingly granted without exception or ap- 
peal, and thereafter she again moves to set aside the judgment upon 
the ground of duress or coercion, the denial of the motion by the 
trial judge, upon findings that she had been fairly and impartially 
treated, without duress or coercion, will not be disturbed on appeal. 
Ibid. 

10. Bppeal alzd Error-Record-Ernceptions.-The defendant in an action to 
recover land may not take advantage of the position that  a convey- 
ance of the land had been made according to a par01 division, etc., 
when the fact has been found against him by the jury, and there is 
no exception of record to present the question. Blanton v. Boney, 211. 

11. Appeal and Er~*oi--Evidence-Harmless Erro~.-Upon a motion to non- 
suit, the erroneous admission of evidence will not constitute reversi- 
ble error when there is other evidence in the case that  would render 
it immaterial or harmless, Moore 2;. Lumber Co. ,  203. 

12. +Appeal and Evror-Emami?zatiolz of Party-Prenzature Appeal-Su- 
preme Court's Discretion.-While ordinarily a n  appeal from an order 
of the clerk of the court for  examination of a party under oath is pre- 
mature, the Supreme Court, in this case, in its discretion, considered 
the appeal on its merits. Ward v. Hartin, 287. 

13. Appeal and Error-Eoidetzce-Trafzsactions with Deceased-Statutes- 
Verdict-Harmless Error.-The erroneous admission of evidence of 
transactions with deceased persons, prohibited by Revisal, see. 1631, 
becomes immaterial when from the answers by the jury to the issues 
i t  appears that this eridence was disregarded by them. Ray u. Ray, 
290. 

14. Appeal and Error-Parent and Child-Habeas Corpus-Reciew of Evi- 
dence.-Semble, on appeal in habeas corpus proceedings as  to care and 
custody of children, the Supreme Conrt may not regard as  final the 
findings of the Superior Court, but may consider and pass upon the 
whole record, including the testimony. Atkinso~z v. Downing, 244. 

15. Bppeal and Error-Objections and Exceptions-Jf~dgments-Estates- 
Betterments-Estoppel.-Where a preliminary judgment in proceed- 
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ings to sell lands with contingent interests (Revisal, see. 1690) pro- 
vides for the payment of betterments to the life tenant, and in this 
respect the judgment is not excepted to or appealed from, it  is con- 
clusive upon the parties a s  a n  estoppel. As to whether under the facts 
of this case such betterments a re  allowable. Quaere? Pendleton v. 
Williams, 245. 

16. Appeal and Error-Evidelzce-Hamless Error.-The exclnsion of evi- 
dence on the trial will not be considered reversible error on appeal 
where i t  appears that  the witness had substantially given such eri- 
dence elsewhere in his testimony, and that it  conformed n-ith the con- 
tention of the appellee. Pr i tc l~ard v. Williams, 320. 

17. Appeal avd Error-Favorable Error.-Appellant cannot complain of 
errors, if any, made by the trial judge in his favor in the charge to 
the jury. Belk v. Belk, 69. 

18. Appeal and Error-Zssztes-Anszcers-Ha~mless Error.-Where the an- 
swers by the jury to other issues renders immaterial the submission 
of one of them, its submissioll will be considered on appeal as  harm- 
less, if erroneous. Zbid. 

19. Appeal and Error-Isszces-Instrztctions-Asstimptions of Risks.-In a n  
action to recover damages for a personal injury, where the judge har 
correctly charged the jnry on the eridence as  to negligence and con- 
tributory negligence, including that as  to the plaintiff's assumption of 
risks, the failure to submit a n  issue or give a request for instruetioil 
a s  to assumption of risks is not reversible error. Patterson a. Lzrrvr- 
ber Co., 90. 

20. Appeal and Error-Issues and Anszcers.-Issues answered in aypeliant's 
favor are  necessarily excluded from consideration on his appeal. Cobb 
v. R. R., 130. 

21. Appeal and Error-Briefs, Tinze of Filing-R~cles of Court.-Upon mo- 
tion of appellant aptly made a t  the call of the district to ~vhich t h ~  
case belongs, the appellee's brief will be dismissed if not filed on the 
preceding Saturday by noon and disposed of without argument by 
appellee, unless for good cause shown the time should he extended 
Rule 36. Phillips 2;. Junior Order, 133. 

22. Appeal and Ewor-Record-Instrtlctions-Prestcmptions.-The charge 
of the trial judge neither set out in the record nor excepted to is pre- 
sumed to be correct on appeal. Burns c. Rz~rns, 147. 

23. Appeal and Error-I~zstrz~ctio?zs-Preszcmptions.-Wllere the record 
does not set out the judge's charge, ancl there a re  no exceptions there- 
too, it n-ill be presumed on appeal that  it  was a correct one. Xwse 2:. 

Motor Co., 466. 

24. Appeal and Er7.o~-Opinions-Hnrnzless Error.-The plaintiff's testi- 
mony in his actioil to recover damages for a personal injury alleged 
to ha'ie been negligei~tly inflicted, a s  to bhe resnlt of the injury in 
producing hernia, is harmless n-hen he has testified that immediately 
thereafter he felt a serere pain and the other eridence tends to show 
it was so caused, ancl that hernia immediately followed. Ibifl. 
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28. dppcul alfd h'rror-Inst~.vctio?~.~-Co?~tc~?tiot~s-Octons and Ezccp- 
tiows-The juclge should be giren an opportunity to correct his state- 
ment of the contention of the parties by objection taken a t  the time, 
or error in that respect \\-ill not be considered on appeal. Ibid. 

26. Appcal awl JCrror-l,cttc~-s-Eeide~~ce-Rcc~?~sile Error.-Where a n  
employee sued his elnploycr to recover damages arising from mal- 
practice of a physician alleged to have becn employed by the company 
to attend him, which employment the defendant denied by its pleatl- 
i i ~ g  and evidence, the erroneous admission of a letter claimed to have 
h e ~ n  written by the defendant's president, which tends to contradict 
the defendant's evidence, is not harmless, but reversible error. Woody 
E .  Spruce Go., 546. 

27. AppmZ and F?.ror-Obiectiows unrZ Ezceptions-13ricf.y.-Exceptions in 
the record not set out in appellee's brief, or in support of which no 
reason or argument is stated or authorities cited, will bc taken a s  
abandoned by him on appeal to the Supreme Coourt. Rule 34. Cole v. 
Boyd, 555. 

2% Appral and Mrror-Eeidc+tcc-L~~ia~tsz(icred Questions.-Where in an- 
sn-er to a question calling for the knowledge of the witness as  to rele- 
r a n t  facts a t  issue, the witness states he can only give the declarations 
of others, without further answering, the competency of such declara- 
tions are  not before the Conrt on appeal. Jordan v. Simmons, 537. 

29. Appcal and E~-ror-I~~st~-uctio~zs-Railroads-Fires-Nelence.-When 
an action to recover damages against a railroad company for negli- 
gently setting out fire to the damage of plaintiff's lands, both from tlie 
pleadings and cvidence centers solcly on the question of whether the 
fire started on the defenda~~t 's  foul right of way or otherwise from 
an independent source, and the issue has been answered in defend- 
ant's favor, a charge of the court which fails to give thc plaintiff the 
benefit of the presumption of the origin of the fire (Cur& v. R. R., 
156 N.C. 423) is unobjectionable. Bond v. I?. R., 606. 

30. Appcal awl Error-Ig?stt-~ictio?zs-Eaidence-Harmless Brro,:-Where a 
phase of negligence is submitted under the judge's charge to the jury 
lnyjndic.i:~l to tlie nlqrelle~ only and iursnl)l~ortr(l hy allcgation a n d  
evidence, i t  will not be considered a s  reversible error to the appellant 
on appeal. Ibid. 

31. Appeal and JGl-rol--17crdicl-Harn~Irss Brror.-Whcre dainagcs a re  
sought to be recovered from the defendant, alleging several causes of 
action on contract and one arising from its negligent acts, and as  to 
the lart the jnry has not aiiswn.etl Ille isrnc, ant1 no recovery has 
been had thereon, no error has been comniitted to the defendant's 
prejudice therein. Si7atts c. Spruce Go., 661. 

32. Appeal and Error-Objections and Exceptions-Instructions-Special 
IZcy~cests.-l{>sception that instructions given by the court to the jury 
mere not sufficiently full and explicit must be to the refusal of appel- 
lant's request, aptly and properly made, to have them made so. Power 
Co. c. Power Co., 660. 
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33. Appeal and Error-Frivolozts Appeals-Jfotions.-Appeals from the 
Superior Court as  a matter of right must be taken bona fide for the 
purpose of reviewing alleged error, and when no serious assignment 
of error is made and it appears that the appeal is frivolous and for 
the purpose of d e l a ~ ,  i t  mill be dismissed on appellee's motion. Bloz~t2t 
v. Jones, 708. 

34. Appeal alzd Error-Divided Court-Allez~ujays-Obstr1cction-Jz1dg- 
??tents.-On this appeal by both parties to a n  action between abutting 
owners on a n  alley seeking to restrain defendants from obstructing it 
with a cross-action to prevent plaintiff from maintaining a fence 
across it, the court is equally divided, one member not sitting or tak- 
ing part therein, and the judgment of the Superior Court restraining 
the plaintiff's from maintaining the gate and defendants from ob- 
structing the alley, is affirmed. Alexander v. Auten's Auto Hire, 720. 

35. Appeal and Error-Objections and Emcep t ions ins t ruc t ions . -Ew-  
tion taken to a part of the charge to the jury which contains b o ~ h  
correct and incorrect instructions will not be considered on appeal. 
Quelch 2;. Futch, 694. 

36. Appeal and Error-Evidence-Harmless Error.-The aclmis~sion of evi- 
dence which is harmless will not be held for reversible error. Ibid. 

37. Appeal and Error-Substantial Error-Burden of Proof.-The burden 
is upon appellant to show substantial error on appeal. Ibid. 

38. Appeal and Error-Case-Requisitemhe appellant is required, in 
stating his case on appeal, to make a concise statement of the entire 
case necessary to present the assignments of error relied upon, and 
set out the necessary and pertinent evidence in  narrative form, to- 
gether with the charge of the court necessary to be considered; and 
when this is not done the appellee may move before the trial judge 
to dismiss the appeal. Thompson a. Williams, 696. 

39. Appeal and Error- Case -Evidence - Xarrative Form -Exceptions. 
Upon exception, when the appellant has set out the evidence in narra- 
tive form, it  is the duty of the trial judge to supervise and correct 
it, where correction is required. Ibid. 

40. Appeal and Error-Case-Certificate of Judge-Motions to Dismiss. 
Where the trial judge has certified that the parties have been unable 
to agree upon the case on appeal, and that the foregoing is the case, 
i t  is binding upon the Supreme Court and it  will not be dismissed 
(Rules 17-21) on the ground that no case on appeal had been stated 
and settled. Revisal, sec., 591. Ibid. 

41. Appeal and Error-Reference-Findings-E9idence.-The findings of 
fact by a referee, upon competent evidence, and concurred in by the 
judge, are  conclusive on appeal. Keener v. Lumber Go., 701. 

42. Appeal and Error-Homicide-Prejt~dice-Harmless Error.-An unan- 
swered question ruled out upon the trial will not be held as  reversible 
error, especially when from the nature of the evidence adduced and 
the admissions respecting the answer no prejudice to the appellant 
was likely to have resulted. 8. V.  Davis, 724. 
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APPEAL AND ERROR.-Co+ztinticd. 

43. Appeal aud Errol-l?zstr?tctioifs-Co~tte?ttio~r~-Objtios and E:accp- 
tioils.-Objection to an erroneous statement of a party's contention 
should be called to the attention of the trial judge a t  the time so that  
he mag h a l e  an ol)l)ortunity to makc the j)roj)er c'orrcc.tio11, and all e l  
ception thereto otherwise taken will not bc considered on appeal. Ibid. 

44. Appeal and fi1-1-o~-7'cc7rnical Error-lieu; Trials.-A new trial will not 
be granted on appeal for a technical error of the trial court when i t  
clearly appears that it  was not substantial and could not have af- 
fected the result. I b i d .  

43. Appcul a?rd Mrl-or.-Exception taken to three and a half pages of the 
record of the judge's charge is a "broadside attack" and will not Le 
considered on appeal. S. v. IIerron, 754. 

46. Llppcczl a91d E?w!--Tt ids-lmpropcr Be~?zai-ks-Lla1~~1%7ess Error.-It is 
improper for thc prosccutiny attorney to argue to the jury that  the 
defendanl, upon indictment, did not go upon the stand, but such error 
\I-as cured in this ease by the attorney's withdrawing his remarks and 
the court's instruction that the jury must not consider them. S. w. 
McIwr, 762. 

47. Appcal and fir)-o?-Cei.tiora?-&Correcting Case.-A certiorari will not 
ibsne for correcting the record of a criminal case sent up on appeal 
aqreed to by tile solicitor, when the statement of the trial judge is 
only tha( the e.i-iden~e n7,r5 inc~or~~ertly stntrd thereill, with indication 
that he monld not be able to either recollect the evidence or correct 
it, and in the absence of allegation of misconduct on the part  of the 
solicitor, especia1l;r when it  appears that the defendant was a man 
of good character and the judge has stated he was not to blame for 
the offense charged. S. v. I'aullcncr, 787. 

48. Appcal and li:?'rot--Jz~rors-Mistrials-Fin(1i~zgs.-Wee the court 
mithdrnws a juror and enters a mistrial in a capital felony he should 
find the facts upou which his action is based for review on appeal. 
A. v. Caiv, 825. 

a4PPEARANCE:. Src Judgnlents, 8. 

APPLICATION OF FUNDS. See Wills, 21. 

APPOINTMENT. See Parties, 1. 

,4RREST. See Homicide, 7. 

ARREST AND BAIL. 
Arrest and RaiCTrz6sts.--Arrest and bail will lie for a wrongful conver- 

sion of trust funds. Cunwo Co. ti. So?~therla~?d, 228. 

ARREST OF' JUDGMENT. Sre Criminal Law, 1. 

ASSbUI;T ON WITNESS. See Contempt, 4. 

,4SSESSMENTS. See Drainage Districts, 1, 2 ; Stock Law, 1 ; Contrarts, 21 ; 
Frat.elmnl Ordrrs, 1, 3 ; Roads and Htighways, 1, 3, 4 ; Insi~rallce, 8. 

ASSETS. Sre Corporations, 10, 13. 
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ASSIGNMEST FOR BENEFIT OF CREDITORS. 

1. Assignvnents for Bellefit of Creditors-"Propert2/"-Contracts-Stattbtes. 
Our statutes requiring the trustee in a general assignment for credit- 
ors to recorer property "conveyed or transferred by the grantor or 
assignor" in preference within the four months period, includes with- 
in their meaning both real and personal property, and the general 
methods by which the title is passed or interest therein created, and 
extends to an executed contract of sale. Revisal, sec. 867 et seq.; 
1 Greg. Snpp., pp. 109-110. Teagzie .v. Grocery Go., 19.5. 

2. Same-Preference.-Our statutes regulating general assignments for 
creditors prohibits and avoids, as  a wrongful preference, any and 
every disposition of real or personal property, absolute or conditional. 
by which a creditor in consideration of an existent or antecedeut 
debt, within four months of a general assignment by his debtor, ac- 
quires title to such debtor's property, or any interest therein or lien 
thereon, when he knew or had reasonable grounds to believe that  his 
grantor or assignor was insolvent a t  the time the transfer or con- 
veyance was made. Revisal, sec. 967 et seq: 1 Greg. Snpp., pp. 109-110. 
Zbid. 

3. Same-Possession Rctai l~ed-Contracts-Ti t leAt  is not required that  
possession of specific personal property be given the purchaser in  
order to make an execnted contract of sale, for the title passes accord- 
ing to the intent of the parties as expressed in the contract between 
them; and in the absence of specific agreement, the presumption is 
that the title passed a t  the time of the purchase without such de- 
livery. Zbid. 

4. Same-Instructions-Appeal and Error.-Where the trustee in a gen- 
eral assignment for creditors brings his action to set aside a s  a fraud- 
ulent and void preferance a transfer of the assignor's property for a n  
antecedent debt, made within the four months period, wherein the 
assignor retained possession until a later time, and the evidence is 
conflicting a s  to whether it  was then agreed between the parties that 
the title should presently pass, i t  is reversible error for the trial judge 
to instruct the jury that the transaction was void within the meaning 
of the statute, if the creditor had knowledge of the insolvency of his 
aebtor a t  the time the goods were delirered to him. Revisal. sec. 967 
et seg.: 1 Greg. Supp., pp. 109-110. Zbid. 

ASSIGNMEST OF ERROR. See Appeal and Error. 5.  

ASSIGKOR OF TRUSTS. See Trusts and Trustees, 3. 

ASSUMPTION OF RISKS. See Master and Servant, 2, 4 ; Appeal and Error. 
19 ;  Commerce, 2. 

ATTACHMENT. See Mortgages, 17, 20. 
Attachment-Jzcdgments-Courts-Non~esidents-Garnishents.-A judg- 

ment of the Federal court is not liable to garnishment in the State 
court;  and where it  is alleged that  a nonresident has property in this 
State by virtue of such judgment, and process by advertisement has 
been attempted and proceedings in attachment instituted, the attach- 
ment will be dissolved on motion by special appearance made in the 
cause in the State court, and as  the demand or debt merges in  the 
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judgment no distinction between the two may be drawn. LeRoy v. 
bacoboslcy, 136 K.C. 4.5S, cited and distiuguisl~cd. Mf~(j. Co. v. Prec- 
man, 212. 

ATTESDANT. See Carriers of Passengcrs, 1. 

ATTORSET AR'D CLIENT. See Evidence, 15; Judgments, S. 

I .  =Itto?-nelj and Clielzt-tJz~dyn~ent-Consent.-~T1~ere a n  action upon con- 
tract and also in tort for embezzlement is alleged, it  is within the 
scope of the employment of the attorney for the defei~daut to conseut 
to a judgment upon the coutrnct alone, excluding that upon the tort. 
Chemical Co. v. Bass, 426. 

2. Sarne-Pa~.lne~.ship.-7;Vhere a inember of defeudant partnership con- 
sents that judgment be entered against the firm in open court, through 
their attorneys, the conseut is that of a partner, rather than that of 
the attorney, and is binding npon the defeudant firm. Ibid. 

3. Same-Burden of Proof.-Where consent judgment has been a t e r e d  
against a defendant partnership in open court, ill the presence of :t 
member of the firm representing it, the burden of proof is on the 
other partner, absent a t  the time, to show the lack of authority of the 
attorneys to consent thereto, on his motion to set i t  aside i~pori that  
ground, the law presuming that  such authorily existed. Ibid. 

4. Attorney and Clirnt-Fees-Prior Assignment-h'otiee-.4ctior~-Prin~u 
Pacic Case.-Where a n  attorney has collected by suit moneys for his 
client upon the latter's building contract, and has retained a part 
thereof a s  c~ornpensatiori for his servic*es, in ant nction by the ossiyuee 
of the coiltract, the plaintiff rnakrs out a prima facie case against the 
attorney by showing the assigument of the contract to himself, the 
amount of the indebtcdness, and that thc attorney acted with uotice 
of his claim. Banlc v. O'Brien. 338. 

S. Same-Burden of Proof-Quantum Mrruit.-Where an attorriey has 
collectcd in part upon his client's contract and has retained a part 
thereof as  his fee, the burdrn is on him to show, in a n  action by the 
assignee of the contract, npon his making a prima farie case, in th r  
absence of a special contract between them, that he is entitled to hi? 
compmsation upon a quantum nzertcit, and that he has properly diq- 
tribnted the funds in his hands. Ibid. 

6. Snn~c-Pleadings-Arnt~n(1ments-Coz~rtHlere the plaintiff' sues his 
debtor's attoriwy for the entire siun collected by the attorney upon n 
contract assiqued to him for security of a loan, thc position taken by 
the trial judge that  he could not recover without a n  amendment set- 
ting up a cpcanturn nzeruit is incompatible with the principal cause of 
actioii, and a nonsuit npon his failure to so amend when he has mad<. 
out a prima facie case is reversible error. Ibid. 

AUCTIONEER. See illortgagrs, 11. 

1. -1~ctonzobilcs-Negligc?ic.f-Pritzcipal and Agent-E?iidence-n0?~4uit-- 
Trials.-Where the plaintiff sues the owner of an automobile for irk- 
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juries received while his son was driving it, evidence that the son 
was driving his mother a t  the time, and that after the injury the de- 
fendant ordered his son to take the plaintiff home, is sufficient to take 
the case to the jury upon a motion to nonsuit, upon the question of 
whether the son was acting in the service of the defendant when the 
injury was inflicted. Clark v. Swealzey, 281. 

2. A u t o n z o b i l e s - X e g l i g e n c e - E ~ i d e n ~ i a l  and Agent 
-Chnzrffeu1--lIi~?c,r Sow.-Where the mother iu thr  o r n e r  of nil auto- 
mobile which ran into a buggy a t  night and injured the plaintiff, the 
guest thereon of another, through the negligence of her 19-year-old 
son, driving the machine a t  the time, and the son, with his father, 
were engaged in the business of the mother, the latter is liable 
whether she was then in the automobile or not ; and evidence of her 
ownership and that the machine was being driven by her minor son in 
pursuance of her business is sufficient to take the case to the jury, 
subject to be rebutted. Lintiille c. Kissen, 162 9 . C .  101. cited and 
applied. Wilsort v. Polk, 490. 

3. Criminal Law-Mawdaughter--4utonzobile-Speed Limits - Trials - 
Questions for Jury-ll'eg1igelzce.-The driver of an automobile truck 
while greatly exceeding the speed ordinance of a town and of the gen- 
eral statute, and without signal or warning, ran into a boy on his 
bicycle a t  a cross street, and death resulted to the boy, upon trial for 
manslaughter: Held, the ordinance and statute are  intended to pro- 
tect the life and limb of the citizen, and the defendant should reason- 
ably have anticipated meeting some one a t  the crossing, and the evi- 
dence of his reckless violation of the ordinance and statute, under the 
circumstances, were sufficient to carry the case to the jury. 8. v. 
VcZver, 761. 

4. Banze-hT~gligence-Co?ttributor~ Negligence.--'A7here one recklessly 
drives an automobile without signal or warning. in excess of the speed 
limit fixed by ordinance and the general statute, and thereby injures 
or kills another a t  a street intersection of the town, his violating the 
law in this manner makes him criminally liable for the injury mith- 
out regard to the exercise of his judgment at  the time in endeavoring 
to avoid the injury or contributory negligence on the part of the one 
injured or killed. Ibid. 

j. Criminal Lam-Autonzobiles-Evidence-Mistake of Judgment-Appeal 
and Error.-Where one is run upon and killed by the reckless and un- 
lawful driving of an automobile, beyond the speed limit fixed by lam, 
i t  is not error for the court to reject testimony of a witness that i t  
was a mistake of judgment of the defendant in turning in a certain 
direction, being merely the inference of the witness, and also in?- 
material, a s  such mistake would not excuse him. Ibid. 

BAILMENT. 
Bailnzel~t-Cofztrol and Possessio~z-Railroad Cays-Dwelli?zg.-A railroad 

company is not liable as  bailee for the household goods of an em- 
ployee it  permits to use its box car a t  a siding for a dwelling, pos- 
session and control being essential elements in the law of bailment. 
R. R., 35. 
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BALLOTS. See Municigalitieb. I : Mnnicilml Cor[)orations, 3. 

BANKS. See Telegraphs. 2. 

RANKS AND BAXKING. See Rills and Notes, 2. 

BAWDY HOUSES. See Criminal Laws, 7, 11, 32, 13, 14. 

RENEFICIART. See Insurance, 1. 

UETTERAIENTS. See Appeal and Error, 13. 
Bcttermcr1t.~-Estat~r-l'e)~ar21 for  tifir.-A devise of lands for life with 

limitation over dors nor rntitle the life tenant to compensation for 
betterments he has placed on the land during his tenancy, under the 
equitable principles allowing it  or our statute relating thcreto. Re- 
risal, sec. 652, et srq. NortRcott v. Northcott, 148. 

BIGAMY. 

1. Bigamy--Criwzinal I,u?~-Dcf'ense-Di?-orce-.T~~d~~~~~~~t~-Con.tittion- 
ul I~aw-Rc.~idencc--Fraz~d.-W11erc a marriage has been contracted 
in this Statc and a party thereto has again married in another State 
and resides and cohabits here and thercitfter, and is indicted nnder 
ch. 26, Laws of 1913, amending Revisal, sec. 3361, and offers in de- 
fense a d i ~ o r e e  granted in the other jurisdiction, it  is not in contra- 
vention of tile "fnll faith and credit" clause of the Federal Consti- 
tntion, and may he sl~own in the courts of our State that  the re5i- 
tlenre r r q n i r ~ d  by the lams of such other State was not acquired In 
qood faitll, hut in fraud, and that  the decree therein was therefore 
T oid. 8. v. Herron, 754. 

2. Bigamy-CI iminul Lato-Defense-Divorc~~Evidenre-TriaII? - Q~ccs- 
tiorbs f o r  dnq~.-The introduction in evidence of a divorce granted in 
another State, upon a trial for bigamy, in  our own courts is only evi- 
dence which should be submitted to the jury under p r o ~ e r  instrile- 
tions, Ibid. 

3 Bigam?/--Criminal La,<;-Defense-Divorce-Residence-In.?tr~rctions- 
Burden of Proof.-Where a decree of divorce in another State is 
solely relied on a s  a defense on a trial for bigamy which is attacked 
by the State for insufficient residence in such other State, with sill)- 
portinq evidmcc, the defendant must satisfy the jury of the bona 
fide of his residence for the required time, but not beyond a reasom- 
able doubt. Ibid. 

R I I L S  OF LADING. See Carriers of Goods, 1, 2, 5 ;  Pleadings, 10. 

BILLS AND NOrI'lCS. See Contracts. 14, 13:  Corporations. 6 ;  Princil~al anrl 
Surety, 1; Judgments, 10. 

1. Bills and Notes-Negotiable Instruments-Rlanlc Anzottnt-Principal 
and Agtwt.-A note signed by the maker with blank left for amoune, 
and intrnsted by him to another for usr, gives implied authority to 
the one to whom it is  delivered to fill in the amount, and in the hands 
of a n  innocent purchaser constitutes the one to whom it was delivered 
the agent of the malrer, and is mlid and bindinq npon him. PJbiiiipr 
v. Hensle?~, 23. 



896 ANALYTICAL INDEX. I175 

BILLS BSD NOTES -Continzccd. 

2. Ranw-Banks and Bunking-Escuutors and Atl~?zi~~i~strator.~-Acc;ou?tt- 
ing.-,4 bank is responsible for the conduct of its cashier in having a 
note signed by a third person a s  maker, in blank amount. and in 
wrongfully filling in the blank for  a larger sum than intended and 
n~isappropriating the surplus to his own use, and where the maker 
has since died and the transaction is an item of the account with his 
administrator, the fall  amount thereof will not be allowed a s  a credit. 
Ibid. 

3. Bills and i\rotes--Negotiable Instrzcn%e~zts-Endors~~r-Notic~-T~i~~i(~~lor. 
The liability of an cndorser on a promissory note in conditional. enti- 
tling him to notice of dishonor; and payment may not be enforced 
against him unless such notice has properly been given. Borton v. 
Wilson, 533. 

4. Samc-Anticipated Dis1wvor.-Notice given to an mdorser on l~ronlis- 
sory note prior to maturity in  anticipation of dishonor by the nraker 
is not sufficient to hold him to liability thereon, such notice to  be 
valid must be properly given after the note is rlishonor~cl. Pbit l .  

5. Bills and Notes-Negotiable In8truments-T, imitot io~~ of Actious-Pay- 
menf-Endorsers.-,A payment on promissory note to repel the bar  
of the statute of limitations must be made by one of the same c'1as.r of 
liability thereon, and a payment by the maker tloes not contilme the 
right of action against the endorser thereof. Ibid. 

6. Banze-Mortgages.-Where the endorsers of a promissory note therc- 
after take a mortgage on the maker's lands to srcnre them as such, 
without further liability for  the payment of the debt, they do not 
thereby change their relationship a n  endorsers only, and n payment 
made on the note by the maker does not affect thr  runuing of the 
statute of limitations in the endorser's favor. Ibid. 

7. Bills and Notes-Negotiable Instrruments-Endoraer8-Dislio?iu~-No- 
ticc-8latutcs.-An endorser of a negotiable instrurncnt is eutitled to 
notice of dishonor under our statute, and upon failure to do so his 
liability thereon is discharged. Revisal, see. 2230. 1Iick.r r. Woolen, 
602. 

RILL OF PARTICULARS. See Pleadings, 9. 

BILL OF SALE. See Mortgages, 16. 

BIRTH OF CHILD. See Evidence, S, 9, 10. 

BODILY HEIRS. See Wills, 22. 

BONDS. See Statutes, 1 ; Removal of Causes, 5 ; School IXslricts, 1 ; BInnci- 
pal Corporations, 5. 

BOND ISSUES. See Constitutional Law, 4, 7, 0; Municipal Corporations, 4. 

BOUNDARIES. See State Lands, 2 ;  Deeds and Conveyances, 10:  Ekidencc, 
22; Limitation of Actions, 5. 

1 .  ddvcrsc Posxcs,sio?~--CoZor-4tl+~1issio11 of ' l ' i t lc-I~or~~rclu?'tc.c-Nirrdcr~ 
of Proof-fljectmcnt-8tatutes.-Where defendant in ejectment ad- 
mits plaintiff's paper title to a 465-acre tract of land, but claims title 
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B O U N D A R I E S - - C ~ ~ ~ ~ I ~ ~ L ~ ~ .  

to 169 acres thereof under color and adverse possession of a few 
acres, with constructive possession to the outer boundaries of his deed 
under which he claims a s  "color," the law presumes the possession 
to be under the true title, and the burden of proof is on the defend- 
a n t  to show the contrary. Vanderbitt u. Chapman, 11. 

2. Bouadaries -Evidence-Declarations-Interest-Ante Litem Motam. 
Parol evidence of declarations as  to the plaring of the corner of pri- 
r a t e  lands of which the title is in dispute is allowed when made ante 
litem motam by a declarant who was disinterested a t  the time and 
dead a t  the time of trial;  and in such case the lapse of time is not 
always controlling. Bank v. Whilden, 52. 

3. Sanze-Remote Period-Definite Corners.-Parol evidence of common 
reputation a s  to the placing of a corner, on the question of private 
boundary, is admissible when shown to have existed for a remote 
period and direct evidence of its origin is not likely to be procurable ; 
such reputation must always be shown to have existed ante litenz 
motam, and should attach itself to some muniment of title or natural 
object, or be fortified by testimony of occupation and acquiescence 
tending to give the land some definite and fixed location. Ibid. 

4. Xanze-State Grants-Xtate Lands.-Where both parties to the action 
claim lands by mesne conveyances under separate grants from the 
State, and the controversy is made to depend upon the location of the 
lands under the defendant's grant, with description, "Beginning a t  a 
locust near the gap of the trail between Johnson's and McJlauus', and 
runs," etc., and defendant insists the locust was a t  "J," while the 
plaintiff' that it  was a t  "0": Held, general reputation as  to the loca- 
tion of a n  indefinite tract of land not shown to have been a t  a remote 
period or ante litem motam, etc., is properly excluded, and general 
reputation a s  to the location of the Johnson and McManus tracts and 
the trail  between tending to show the corner locust a t  ''0'' is compe- 
tent, i t  appearing that the declarant was dead, disinterested, and his 
declarations made ante  litem motam, the lapse of time not considered 
controlling. Ibid. 

5. Boundaries-Corners-Parol Evidence-Trials-Questions for J u w .  
Where in  a n  action to recover lands the controversy depends upon the 
location of the beginning corner given in a deed as  "at a planted stone 
on" a designated street "about six feet southeast of a large red oak," 
with conflictifng evidence a s  to its location with reference to that  of 
the ned oak, plaintiff contending and offering evidence that  it was 
eleven feet from the street and defendant that  i t  was on the s t r e e ~ ,  
the exclusion of defendant's evidence tending to show his use and 
occupation of the locus in  quo, building, fencing, and cutting trees 
Wereon in plaintiff's view witham! objection, thlat pllaintiff's conten- 
tion mould run the disputed liue through buildings. rtc., is rerersiblr 
Taulor v. Meadows, 373. 

6. Sanie-Questions of Law.-Where parol eridence a s  to the location of 
a certain controlling corner g i ~ e n  in a deed does not contradict the 
written instrument, and its admission is  otherwise competent, the 
question a s  to what is the corner is one of law and as  to where it is 
located is one of fact for the determination of the jury under con- 
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BOUNDARIES-Continued. 

flicting evidence and proper instructions in a n  action to recorer the 
land. Ibid. 

7. Boundaries-Deeds and Co?zveya?tces-Intent-Interpretatio~b-Eject- 
nzent.-The intent of the parties in a deed to land a s  to its boundaries, 
as  expressed in the entire instrument, should be given effect, and in 
ascertaining such intent that which is definite and specific shall pre- 
vail over that  which is uncertain, and in case of conflicting descrip- 
tions that cannot be reconciled the courts will adopt that construction 
which best comports with the manifest intention of the parties and the 
surrounding circumstances of the case a t  the time the instrument was 
executed. Millard v.  Smuthers, 56. 

8. Same-Calls-Straight Lines.-ATone of the calls in  a deed to lands shall 
be disregarded when they can be fulfilled by any reasonable wag of 
running the lines, and this requirement will be defeated only when it  
is necessary to give effect to the intention of the parties as  expressed 
in the instrument, justifying, in proper instances, a departure from a 
straight line called for between two established calls and requiring a t  
times the running of two or more lines instead of one. Ibid. 

9. Same-Fixed Corners-Line Deflected.-When the call in  a deed to 
lands is along a recognized line to a known or established corner, and 
the line does not go to such comer, the usual rule of location is to 
run the line of the description as  f a r  a s  it will go, or to the nearest 
point to the corner called for and thence a direct line to the corner. 
Ibid. 

10. Boundaries-Surveys-Evidence.-Evidence that  the parties had for 
many years before the action recognized a line between their adjoin- 
ing lands, made by a surveyor, as  the true line thereof is competeni 
a s  to the location of the true line in dispute, and its exclusion is re- 
versible error. Wiggins v. Rogers, 67. 

11. Boundaries-Evidence-Declarations. - Declarations a s  to  definite 
markings of the corners of lands in controversy, made by one withodt 
interest, since deceased and before the controversy arose and suf- 
ficiently remote, a re  competent evidence. Canter 2;. Chilton, 406. 

BREACH. See Vendor and Purchaser, 3, 4 ;  Contracts, 24, 25, 26, 27. 

BRIDGES. See Constitutional Law, 3. 

BRIEFS. Bee Appeal and Error, 4, 21, 27. 

BROKER. See Criminal Law, 6. 

BUILDINGS. See Deeds and Conveyances, 10. 

BURDEN O F  PROOF. See Boundaries, 1 ;  Appeal and Error, 1, 37; Wills, 
4 ; Attorney and Client, 3, 5 ; Trusts, 1 ; Ejectment, 2, 3 ; Animals, 1 ; 
Evidence, 19, 26 ; Deeds and Conveyances, 11 ; Negligence, 10 ; Mort- 
gages, 13 ; Railroads, 10 ; Instructions, 23 ; Intoxicating Liquors, 1 ; 
Bigamy, 3 ;  Criminal Law, 9. 

BURGLARY. 
1. Burglarp--Rape-Intent-Evidence-Crinl Law.-Upon trial for 

burglary in the first degree evidence is sufficient to show the prison- 
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er's intent to commit rape a t  the time of breaking into the dwelling, 
which tends to show that the prisoner entered the room in which the 
daughter of the owner was sleeping, placed his hand upon her person, 
and secreted himself beneath her bed when the alarm was given.--#. 
5. Bowden, 794. 

2. Ral?~r-Inst?-%ctio~ts-9-Ippenl and  Errol-Rezersible Error-A charge 
on a trial for burglarly in the first degree, which reiterates and em- 
phasizes that  the entry into the dwelling by the prisoner must have 
been with the intent to commit rape, will not constitute reversible 
error because from a n  expression in one part it may be inferred that  
the prisoner would be guilty of the offense charged if such intent had 
been formed afterwards. Ibid. 

3. Burglary - Instructions -Rape - Intent-Acquiescence. -Where the 
judge has charged the jury that  the prisoner, on trial for burglary in  
the first degree, must have had the intent to have carnal intercourse 
with the female forcibly and against her will, and that  the act must 
have been conceived with a felonio~ls intent, is not objectionable upon 
the ground that  this included a purpose of having intercourse with 
her consent, under the evidence in  this case.-Ibid. 

CALLS. See Bonndaries, 8 ; School Districts, 1. 

CAPITAL FELONY. See Mistrials, 1, 2. 

CARRIERS O F  GOODS. See Pleadings, 10. 

1. Carriers of Goods-Principal and Agent-Bills of Lading-Purchasers 
for  Value-Receipt of Goods-Defenses-Vendor and Purc1~aser.-A 
common carrier is not bound by a bill of lading issued by its agent 
unless the goods be actually received for shipment, and the principal 
is  not estopped thereby from showing by par01 that no goods were in  
fact received, although the bill has been transferred to a bona fide 
holder for value. Bank v. R. R., 415. 

2. Cavriers of Goods-Bills of Lading-Negotiable Instruments-Statutes. 
A bill of lading issued by the agent of the carrier is in the nature of 
a receipt, susceptible of explanation or contradiction, and is not nego- 
tiable in the ordinary application of the word to commercial paper; 
a s  to the effect on its negotiability by chapter 415, Laws of 1916, 39 
W. S. Stat. a t  Large, par t  1, p. 138, Quaere! Ibid. 

3. Carriers of Goods-Live Stock-Negligence-Evidence-Questions for  
Ju?-p-Trials.-In a n  action against the carrier for damages for  the 
destruction of a shipment of live stock by fire, a prima facie case is 
made out when the plaintiff' shows the receipt of the cattle for trans- 
portation and their nondelivery. Osborne v. R. R., 594. 

4. Carriers of Goods-Negligence-BparMrigi?z-Circumstantial Evi- 
dence.-It may be shown by circumstantial evidence that  a spark 
which caused the plaintiff's cattle to be destroyed by Ere while being 
transported by the defendant carrier originated from the defendant's 
locomotive. Ibid. 

5. Carriers of Goods-Negligence-BGls of Lading-Contract-Lice Stock. 
Under the provisions of the "Cummins" Amendment, a common car- 
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rier may not stipulate in  its bill of lading for exemptions from lia- 
bility for damages to a live stock shipment caused by its own negli- 
gence. Ibid. 

CARRIERS O F  PASSENGERS. 
Carriers of Passengers-Live Stock-Attendafit-Negligence-Evidence- 

Questions for  Jurg-Trials.-A carrier transporting live stock is not 
held to the same absolute liability to the attendant in  the car, as  pas- 
senger, a s  it  is to the owner of the cattle for damages arising from 
destruction of the car by fire; but i t  is Held the evidence in  this case 
was sufficient to be submitted to the jury on defendant's liability to 
the attendant in  his action. Osborne v. R. R., 594. 

CARTWAY. See Criminal Law, 5. 

CASE. See Appeal and Error, 38, 39, 40. 

CERTIFICATES. See Corporations, 4. 

CERTIORARI. See Habeas Corpus, 1, 3 ; Contempt, 6 ; Appeal and Error, 47. 

CHANGHS. See Drainage Districts, 4. 

CHARACTER. See Homicide, 6 ;  Evidence, 35, 36, 37. 

CHARGE AS A WHOLE. See Instructions, 4. 

CHARTER. See Municipalities, 1 ; Municipal Corporations, 2, 3 ; Corpora- 
tions, 3, 13, 14, 15; Public Officers, 7 ;  Instructions, 20; Constitutional 
Law, 11. 

CHATTEL. See i\lortgages, 5 .  

CHAUFFEUR. See Automobiles, 2. 

CHILDREN. &See Deeds and Conveyances, 4 ;  Negligence, 6 ;  Estates, 8, 9, 
10; Wills, 26. 

CHILDREN THEN LIVING. See Wills, 3. 

CITIES AND TOWNS. See Municipalities, 1 ;  Municipal Corporations, 1, 2, 
3, 4, 5, 7, 9, 10, 11; Street Railways, 1, 3. 

CITIZENS. See War, 1, 2. 

CLAUSE. See Insurance, 5. 

CLERKS O F  COURT. See Depositions, 1 ;  Judgments, 9 ;  Homestead, 1 ; 
Deeds and Conveyances, 15. 

1. Clerks of Court-Appeal alzd ErrorJzcdgments-Executions-8ppeZ- 
ant's Duty.-While it is the clerks' duty to act primarily and send up 
an appeal from his judgment refusing plaintiff's motion for  leave to 
issue execution under a dormant judgment, Revisal, see. 620, i t  is the 
duty of the appellant to take the necessary and proper legal measures 
to put the case before the judge if the clerk fails to act. Hicks u. 
Wooten, 597. 



N.C.] ANALYTICAL INDEX. 

CLERKS OF COURT-Col~tinued. 

2. Same-Lac7zes-E~cusable A7eglect.-Where a plaintiff's motion for  
leave to issue execution on a dormant judgment has been denied by 
the clerk, Revisal, see. 620, and he appeals therefrom in open court 
and defendant waives notice, and he remains inactive for two months 
thereafter, and then finding that  his appeal has not been sent up to 
the judge owing to the failure of the clerk to do so, he has i t  sent up, 
the fact that  the settlement by the judge thereof has not been returned 
to the clerk within the statutory time puts him nlmu notice that 
there has been a n  unreasonable delay, and the appeal should be dis- 
missed on the ground of his inexcusable laches. Revisal, secs. 610, 
611, 612, 613. Ibid. 

CLOUD ON TITLE. See State's Lands, 1 ;  Injunction, 2. 

COLLA4TERAL ATTACK. See Constitutional Law, 10;  Habeas Corpus, 2. 

COLOR. See Boundaries, 1 ;  Deeds and Conveyances, 1 ;  Limitation of Ac- 
tions, 4, 5, 6. 

COLORED PERSONS. 8ee  Instructions, 7. 

COMMERCE. 

1. Commerce-Railroads-Btatutes-Federal Decisions.-Where it appears 
from plaintiff's evidence, in  his action to recover damages from a 
railroad company for  a wrongful injury, that  he was engaged in in- 
terstate commerce a t  the time, the Federal statute excludes and 
supersedes the State law in regard to the doctrine of assumption of 
risks, and the decisions of the Supreme Court of the United States 
will control. Caddy v. R. R., 515. 

2. Same-Master and Servant-Assumption of Risks-Emplover and Em- 
ployee.-While under the decisions of the Federal Court the doctrine 
is recognized that the master should furnish the servant reasonabIy 
safe tools and appliances and place to work, and to keep and main- 
tain them in such condition, they also enforce the doctrine of assump- 
tion of ordinary risks by the employee incident to his employment, 
including his continuing to work without objection when he has 
knowledge of a defect and a n  apprehension of the danger which i t  
entails. Ibid. 

3. Name-Evidence-Nonsuit-Trials.-Where a n  experienced switchman 
of a railroad company is injured while acting for  the company in the 
course of his employment, in  interstate commerce, and i t  appears 
from his own evidence that  he was a t  the time engaged with a crew 
in switching cars upon several diverging tracks, with full knowledge 
of the conditions; that  after leaving a car that  had been "kicked" 
upon one of the tracks he, with knowledge of the approach of other 
cars, "kicked" upon another track, was injured by his foot catching 
between the guard and stock rails and run over by the cars moving 
towards him and to which he was walking to continue his duties as  
brakeman ; that  a t  the time he saw that  the cars had no brakeman OD 

them to stop them, and had seen them "kicked" upon the track : Held, 
under the Federal decisions, the employee assumed the risks, and a 
motion to nonsuit thereunder should have been allowed in his action 
to recover damages against the railroad company. Ibid. 
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COJL3LEIRCE-Coqttirzticd. 

4. Comnzcrce-Railroads-Though Trains-Master and Hervant-Em- 
p1oyce.-A railroad switchman engaged in making up a through train 
passing into, through, and beyond the State is engaged in interstate 
commerce. Ib id .  

COhll\lISSION. See Contracts, 4 ; Evidence, 32. 

COMXON LAW. See Dirorce, 2 ;  Costs, 7. 

COMPARATIVE SEGLIGENCE. See Railroads, 14. 

CO~lPESSATION. See Municipal Corporations, 9. 

COXDEMXATION. See Statutes, 6. 

CONDITION PRECEDEST. See Municipal Corporations, 6. 

COXDITIONAL SALES. See Corporations, 2 ; Deeds and Conveyances, 2. 

CONFESSIONS. See Criminal Law, 10. 

CONFIRMATION. See Costs, 5 ; Contracts, 20. 

CONSENT. See Attorney and Client, 1 ; Judgment, 1 ; Partnership, 1 ; Regis- 
ter of Deeds, 2 ;  Spirituous Liquors, 2. 

CONSIDERATION. See TTendor and Purchaser, 2 ; Contracts, 13,16 ; Statute 
of Frauds. I ;  Contracts, 17; Corporations, 6. 

CONSIGNMENT. See Vendor and Purchaser, 5 ;  Limitations of Actions, 12. 

CONSPIRBCY. See Evidence, 32 ; Actions, 4 ; Criminal Law, 4 ; Homicide, 7. 

CONSTITUTTON. 
Art. 

I, see. 17. Endorsement by county of township bonds is a pledge of the 
county's credit. Comrs. 2j. Boring, 105. 

PI, sec. 2. A ratified legislatiw chanter for a private corporation may not 
be collaterally impeached as  to the thirty-day advertisement. Power 
Co. G. Power Co., 668. 

11, see. 29. Includes erecting bridges over nonnavigable streams, but does 
not deprive Legislature from authorizing bond issues or current local 
taxation when necessary. &fills v. Comrs., 215. 

IT, see. 1. The laws of the State or origin of a fraternal insurance assess- 
ment order, without profit, a re  controlling. HoZlingsw.orth v. Supreme 
Council, 615. 

VII, see. 7. Endorsement by county of township bonds is a pledge of county's 
credit. Comrs. v. Boring, 105. 

XIV, see. 5. Officers holding over until successors qualify, etc. (Revisal, 
23633 are  ofiicers dc j w c .  3farkham v. Sinzpson, 133. 

CONSTITUTIONAL LAW. See blimong, 2 ; Public Officers, 1 ; Counties, 1 ; 
Statutes, 3 ; Schools, 1 ; Fraternal Orders, 2 ; Bigamy, 1 ; Courts, 5 ; 
Criminal I'aw, 13 ; Jurors 1 ; Schools, 2. 
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1. Co~zstitutional Law -3funicipal Corporations - Enainent Domain - 
Schools-Tazatiolz.-The question as  to the constitutionality of such 
parts of chapter 136, Public Laws 1917, as  confer upon municipalities 
the right to pass ordinances conferring the pomer of eminent domain, 
does not invalidate an ordinance or arise in  its construction, referring 
to the voters the question of amending its charter by creating a board 
of education and authorizing the raising of a minimum tax levy for 
the maintenance of its schools, or affect it. Taylor 2;. Greensboro, 423. 

2. Constifz~tionul Lato-Am~ndments-Time Eflectice-Btatzites.-T11e re- 
cent constitutional amendments, though prior ratified by the people 
of the State, became effective on 10 January 1917, chiefly on the 
ground that  the act of the Legislature providing for the election so 
specified and the vote of the people thereunder approving the samc3 
thereby determined the time. Xills v. Conzrs. 

3. Same-Counties-Bridges.-h legislative enactnlent relating to the 
building of bridges by a county orer a nonnavigable stream or rirer,  
comes within the purriew and control of the recent amendment to 
our Constimtion, Art. 2, see. 29. Ibid. 

4. Same-Bond Issues-Tazation.-The recent amendments to our Con- 
stitution prohibiting "local" legislation in certain respects as  to coun- 
ties, etc., does not deprive the Legislature of its pomer to authorize 
county commissioners to raise money by the issue of bonds or b.r cur- 
rent taxation to carry out the necessary measures for the orderly and 
proper government of their counties, and a n  enactment to authorize a 
county to iqsue bonds for the necessary purpose of building bridges in 
connection r i t h  an adjoining county over a nonnavigable stream di- 
riding then1 is not prohibited by the recent amendment to our Con- 
stitution, Art. 11. sec. 29. Brozm 2;. Co?nrs., 173 N.C. 598, cited and 
applied. Ibid. 

5. Sanze-"Locul" La~c;s-I~rterpretatiorz-Limit of Tazatio?t.-The term 
"local" as  used in the recent amendments to our Constitution is of 
comparatively recent use and importance, and has received no fixed 
or generally recognized meaning ; and is sufficiently ambiguous to ail- 
mit of interpretation by reference to the context, the purpose appear- 
ing in  the terms of the lam and the attendant relevant circumstances; 
and when so construed in relation to Article 2, sec. 29, the local legis- 
lation refers to the building, maintenance, and control of specified 
and designated highways, bridges, etc., and does not prevent legisla- 
tion authorizing the raising of proper funds by the sale of bonds of a 
county or by taxation therein, required for the public good. where the 
limit of taxation allowahle to the county by the Constitution for or- 
dinary State and county purposes may have been reached by the 
county in question. Ib id .  

6. Sunze - Municipal Corporations - Clerical Errors - Tl'ansportation o f  
Sectio?&s.-Constitution, Art. 8, sees. 1 and 4. the latter section being 
a recent amendment, have no relation to the question of the constitu- 
tionality of a legislative enactment authorizing n county to issue 
bonds, etc.. for the building of bridges over nonnavigable rirers or 
streams, section 4, being in terms restricted to cities. towns, and in- 
corporated villages. SembTe, section 4. was inadvertently misplaced 
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CONSTITUTIONAL LAW-Continued. 

and properly belongs under Article 7 ,  entitled "RIunicipal Corpora- 
tions." instead of under Article 8, entitled "Corporations Other than 
Municipal." Did. 

7.  Constitutional Law--Counties - Townships - Bond Issues - Endorse- 
nzent-"Faith and CreditM-Where townships upon petition to the 
county commissioners a re  permitted by statute to call an electiou for 
the purpose of roting upon the question of the issuance of township 
bonds for the roads of the township, the proceeds to be turned over to 
the sole management and control of the township commissioners, wirh 
further provision that  the county endorse the bonds upon being satis- 
fied of the validity of the issuance under the statutory authority con- 
ferred, the endorsement by the county of the township bonds is a 
loan of the credit of the county, without benefit to the other townships 
however remote the liability and contrary to the Constitution, Art. I, 
see. 17; Art. VII, sec. 7. Commissioners u. State Trcasurcr. 174 S.C. 
141, cited and applied. Conzrs. e. Boring, 105. 

8. Same Statute-Intent-Part Constitutional.-Ti7here a provision of a 
statute authorizing the issuance of bonds is valid and complete in 
itself and evidences the intent of the Legislature that  township bonds 
for  road purposes may be voted upon and issued a s  bonds of the town- 
ship, and there is a n  unconstitutional provision of the same act au- 
thorizing the endorsement of the bonds by the county tenilinq to in- 
crease the market value of the bonds : Held, the unconstitutional 
feature of the statute does not affect the validity of the constitutional 
part, and the bonds may be sold without the endorsement of the 
county. Ibid. 

9. Bonstitutional Law-"Faith and Credit9'-Statutes-Counnties-Town- 
ships-Bond Issues-Principal and Agent.-Where the townships of 
a county are  authorized by statute to separately act upon and issue 
township bonds for road purposes, with a n  unconstitutional provision 
that  the county endorse the bonds of such townships have roted for 
the issuance of the bonds under the valid provisions of the act does 
not affect the unconstitutional provision thereof a s  to the endorse- 
ment of the bonds by the county. Ibid. 

10. Constitutional Law-Statutes-Private Acts-Notice-Collateral At- 
tack.-Where a n  act granting a charter to a private corporation has 
been duly ratified, i t  may not be collaterally impeached in an action 
between it  and another corporation or private person on the ground 
that  the thirty days notice preceding the application thrrefor had 
not been made as  required by our Constitution, Art. 11, see. 12. Power 
Co. v. Power Co., 669. 

11. Constitutional L a u i E m i n e n t  Domain-Special Privileges-Corpora- 
tions-Cllarte1-s-Xtatute.9.-8 corporation chartered for the Ijclryos" 
of furnishing eleotricity for  power and light to the people of a certain 
territory is a public-service corporation, and a legislatire charter 
granting this power impliedly requires i t  to render such service when 
in operation, and its charter falls within the exceptions to our Con- 
stitution, Art. I ,  see. 7, declaring that  "no man or set of men are en- 
titled to exclusive or separate emoluments or privileges from the com- 
munity but in consideration of public services," and the objection is 
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I CONSTITUTIONAL LAW--Continued. 

untenable that  the right of eminent domain may not be granted to 
one of such corporations in the State without granting i t  to al l  of 
them, or in one county unless granted in all. Zbid. 

i 12. Constitutional Law-Crimilzal Law-Eoidenee-1dentipcatiolz.-Testi- 
mony that  defendant was p l x e d  for  identification in the same rela- 
tive position to a witness a s  the perpetrator was seen by her just 
before committing a criminal offense is not objectionable a s  forcing 
the defendant to give evidence against himself in denial of his con- 
stitutional rights; and the fact that  the witness was not so certain 

1 of the identity on the day the crime was committed goes only to her 
credibility, which is for the determination of the jnry. S. v. ATevilZe, 

I 731. 

13. ConstitutiowZ Law-Two Oflces-Solicitors-Appointment by Courts. 
I n  the absence of the solicitor to prosecute a criminal action, the 
judge may appoint a n  attorney to prosecute in his stead, such tempo- 
rary appointment not being to a n  office within the intent of our Con- 
stitution, Art. IV, see. 7, prohibiting the holding of two offices a t  the 
same time ; and the appointment of the United States district attorney 
does not disqualify him to act  or affect the trial of the action. S. a. 
Wood, 809. 

14. Same-Acceptance ofc Ofice-Vacating P h o r  0flee.-The appointment 
by the judge of the United States District Attorney to act for the  ab- 
sent solicitor in the prosecution of a criminal action in the State 
court, if i t  comes within the inhibition of our Constitution, Art. XIT', 
see. 7, a s  to  holding two offices a t  the same time, does not affeot the 
ralidity of the trial in the State courts for  the acceptance of the lat- 
ter position would ipso Mcto vacate the first one. Zbid. 

CONTEMPT. See Evidence, 25. 

1. Contempt-Courts-Powers.-Revisal, secs. 939 et  seq., regulating pro- 
ceedings "for contempt and a s  for contempt," confer on courts aN the 
inherent powers to attach for contempt that were recognized by the 
common law as  essential to the due and orderly exercise of their 
jurisdiction and functions. S. v. Little, 743. 

2. Same-Definition.-The power conferred by Revisal, secs. 939 et seq., 
on courts to punish for  contempt, etc., includes all  cases of disorder- 
ly conduct, breaches of the peace, noise and other disturbance near 
enough and designed and reasonably calculated to interrupt the pro- 
ceedings of the court then engaged in the administration of the 
State's justice and the dispatch of business presently before it. Ibid. 

3. same--TVitqtesses.-The power of a court to attach for contempt, etc., 
includes its protection to all  officers of the court, jurors, attorneys, 
and others who in the line of their official duty are  assisting the court 
in the present dispatch of its business, and to all  witnesses who a re  
in  attendance under snpoena to give evidence in causes pending be- 
fore it. Zbid. 

4. Same-Assault on Witness-Summarg Pa~nis7tnzent.-Where the de- 
fendant in a criminal action has assaulted the State's principal wit- 
ness during the term and before trial, for the purpose of hindering 
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or delaying the administration of justice by the court, he is in direct 
contempt thereof, without right of appeal, trial by or to demand 
that  his hearing be removed to another judge for determination. The 
distinction between proceedings "as for contempt" pointed out. Ibid. 

5. Contempt-Findings-E'videlzce-Appeal awd Error.-Where the judge 
has found sufficient facts to attach the defendant for direct contempt 
of court, upon imposing punishment therefor, will not be disturbed 
on appeal. Ibid. 

6. Same-CourtsJt~risdictio~+Habeas Corpus-Appeal and Error-Cer- 
tiorari.-Where a defendant punished for direct contempt contends 
that  a legal right has been denied him, and i t  is made to appear that  
the court was without jurisdiction of the cause or power to impose 
the sentence, his remedy is by habeas corpus proceedings, taken to the 
Supreme Court, if necessary, by writ of certiorari. Ibid. 

CONTENTIONS. See Instructions, 5, 6, 22; Appeal and Error, 25, 43. 

CONTIXGENCIES. See Estates, 6, 9. 

CONTINGEST INTERESTS. See Estates, 1, 2, 3, 4, 5 :  Judgments, 6 ;  Wills, 
24. 

CONTINGENT LIMITATIONS. See Wills, 25 ; Estates, 10. 

CONTINGEXT REMAINDERS. See Wills, 2, 13, 17. 

CONTRBCTS. See Vendor and Purchaser, 1, 2 ;  Appeal and Error, 2 ;  Land- 
lord and Tenant, 1; Fertilizer, 1 ;  Insurance, 1, 3, 4,  8 ;  Infants, 1 ;  As- 
signments for Benefit of Creditors, 1, 3 ;  Municipal Corporations, 5 ; Evi- 
dence, 26, 30: Mortgages, 11; Telegraphs, 4 ;  Principal and Surety, 4 ;  
Carriers of Goods, 5 ; Instructions, 8, 19; Fraternal Orders, 3 ; Contracts, 
23. 

1. Contracts, I1legaCCourts.-Our courts will not enforce the obliga- 
tions of an executory contract which is illegal or contrary to public 
policy or against good morals, or lend their aid to the acquisition or  
enjoyment of rights or claims which grow out of or are necessarily 
dependent upon such contracts. Marshall v. Dicks, 38. 

2. Same-Fraud-In Pari  De7icto.-A conveyance of lands to defraud or 
avoid creditors is illegal; and where such is made the ground for 
recovery by a n  heir a t  law, contending that it  was so made by his 
mother to the defendant for her benefit during her life and then in 
trust for her heirs a t  lan7, he and the defendant are  in pari delicto, 
and the lam mill leave them i n  statu quo. Ibid. 

3. Co.rztracts, 1Vritten-Compensatio"12.--Commi~~io~?-T1-e1g Salesman 
-Te?-ritoq-g--Mail 01-del-s-Subagents-Principal and Agent.-Defend- 
a n t  contracted in writing with the plaintiff that the latter closely 
cover a defined territory of the sale of products manufactured by 
the former; send in a list of the "customers" visited as  well as sold, 
for which he was to receire a certain per cent commission on "all 
orders received, accepted, and shipped by us" : Held, the writing con- 
templated the payment of the specified commission on all orders "re- 
ceived, accepted, and shipped" by the plaintiff within the territory 
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during the life of the contract. and did not confine them to the or- 
ders that the plaintiff had taken in person. Cagey %. Furnitzcre Co., 
387. 

5 .  Contract-Vendor and Piwchaser-Ecpress TTai'ranty-Ineplied War- 
ranty.-Subject to a few recognized exceptions, an express warranty 
in a n  executed contract of sale will exclude one that is ordinarily 
implied where the two are of the same general nature or refer to 
the same or closely related subjects or qualities in the thing sold. Per- 
tilizer Works v. Aiken, 398. 

6. Coiztracts-Breach-xeglige?~ce.-Negligeice as a constituent part of 
a n  actionable wrong is the failure to exercise proper care in the per- 
formance of some legal duty which defendant owes the plaintiff 
qrowing out of the circumstances in which they are  placed, proper 
care being that degree of care which a prudent man should use under 
like circumstances and charged with a like duty. Ranzsbottonz v. 
R. R., 138 N.C. 38, cited approved. Acery a. Palmer, 378. 

7. Sanze-Legal Duty-Implied Liability.-While it is not usual that the 
legal duty referred to is involved in the ordinary adjustments for 
breaches of contract. a contract may and not infrequently does create 
the circumstances from which the added duty will arise. and a t  times 
the duty is superimposed by the law on the contract relation. as in the 
case of contracts on the part of public service corporations made in 
the ordinary exercise and performance of their ch,~rterecl obligations. 
Casl~welll .c. Bottling Works, 174 N.C. 324; Dail 2;. Taulor, 157 N.C. 
284; Peanut Co. v. R. R., 155 N.C. 148, cited and applied. Ibid. 

8. Coiltracts - Xegligence -Legal Duty - Damages - Eoide?zce-Trials. 
The plaintiff's intestate, a farmer, owned a roughly constructed two- 
wheel cart, without body, the pieces on each side continuing to form 
the shafts with rounds across, forming a framework for the load, 
and applying to the defendant to haul a tombstone to be erected fire 
miles in the country, was informed by him that  his car t  mas insuE- 
cient and that he get another. Wherenl)ou the intestate insisted th:lt ir 
was and asked the defendant "What do you think the stone weighs?" 
to which the defendant replied, from the information that  he had. 
1,6.50 pounds. There n7as evidence tending to show that  it  weighed 
ayproximately 2,350 pounds. The agreement was made and the stone 
accordingly loaded on the cart under the intestate'b sole direction, 
without chain or other device to hold the stone in place over the axle. 
I n  going over the end of a bridge across the road, when there was a 
drop about t v o  or three inches, the stone fell forward on the intes- 
tate, breaking the shafts of the cart and killing him. Held, not suf5- 
den t  evidence of a breach of a legal duty oned by the defendant to 
the intestate to be submitted to the jury on the question of actionl- 
ble negligence, in an action brought by his executor to recoler dam- 
aqes for his ~vrongful death. Ibid. 

9. Same-Principal axd Agent.-Where a dealer in tombstones has ship- 
ped one of them to his agent for delirery, properly crated in  pur- 
suance to his contract, and the latter has contracted with the plain- 
tiff's intestate to haul it  to its destination some fire miles in he 
country, and n*llile thus being hauled, the stone falls forward and 
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kills the intestate without default o r  breach of legal duty on the par t  
of agent, falling within the course and scope of his agency, no 
breach of a legal duty has been sufficiently shown a s  to the principal 
to take the case to the jury upon the issue of his actionable negli- 
gence for the death of the intestate. Brown .z;. Foundry Go., 150 N.C. 
38; DaiZ v. Taylor, 151 N.C. 284; Cashwell v. Bottling Works, 154 
N.C. 324; Peanut Co. v. R. R., 153 N.C. 148, cited and distinguished. 
I Md. 

10. Contracts-Negligence-EvidencePalse Xtatentents- Fraud.- Where 
the defendant has agreed with the plaintiff's intestate to haul a tomb- 
stone some five miles in  the country to its destination, and the intes- 
tate was killed by the tombstone falling upon him en route, eridencc 
that the defendant had told the intestate that the latter's cart was 
insecure for the purpose but had yielded to the intestate's insistence 
that  it was and had given the weight of the stonc a s  1,6.50 pounds, 
from the best information he had, when i t  weighed approximately 
2,350, and each one had the same knowledge and opportunity to esti- 
mate the weight: Held insufficient evidence that the defendant in- 
duced the intestate to undertake the hauling by false and fraudulent 
statements. Ibid. 

11. Cotztracts-Wt-itijzg-Letters-Xtatz~te ofr Frauds.-The owner of farm- 
ing lands made an offer by letter that  if the addressee mould take 
charge of his farm and stock, a t  the death of the owner and his wife 
he should have a certain portion thereof in fee simple, and wrote 
later reiterating the terms of the offer, evidencing the receipt of the 
letter of acceptance, agreeing upon a later time when the addressee 
should move there, which was accordingly done. Held, the contract is 
valid within the meaning of the Statute of Frauds. Mfg. Co., tj. Hen- 
dric;lcs, 106 N.C. 492, cited and applied. Xtockard v. Warren, 283. 

12. Contvacts- Lands- Descriptions- Evidence- Identificatio?z- Deeds 
and Conveyances.-A proposition, upon consideration by letter and 
acceptance, to give 200 acres of land on the home place of a larger 
tract of land, is not too vague a s  to description to admit of parol 
evidence of identification and evidence that theretofore the owner had 
caused the tract to be cut up in several tracts, leaving a n-ell-defined 
200-acre tract attached to the home place. Ibid. 

13. Co?zt~-acts-Lands-,4cceptaiz~e-Cotzsideration-Tusts and Tt~6Stees- 
Courts-Equity-Decrees.-Where the owner of lands, by letter, 
makes a proposition, upon lawful consideration, to gire a certain part 
thereof after his own death and that  of his vife ,  which has been 
accepted in writing and complied with, the court will decree. a t  the 
death of the owner and his wife, a trust in favor of the acceptor and 
enforce it. Ibid. 

14. Cotztracts-Xtatutc ofi Frauds-Parol Agreenze?tt-Cottte?npo?~c~neous- 
Bills and A'ote~.-~4 parol contemporaneous agreement that a prom- 
issory note was not to be paid a t  its stated due date is contradictory 
of the written instrument and is incompetent evidence. Nfg. Co. v. 
-cCor.mick, 27'7. 

15. Contracts-Statute of Frauds-Parol Agreenzelzt, Subsequent-BiTls and 
Sotes-~lIatt~ci~it~j-~~otic~.-Tl~e rule excluding parol e~~irlence i.011tri-l- 
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CONTRSCTS-Co~atinued. 

dictory of a written instrument does not apply to an agreement there- 
af ter  made upon a sufficient consideration, and eridence thereof is 
admissible as  betn-een the original parties to a promissory note, or 
its endorsee taking after maturity. Ibid. 

16. Contracts-Statute o f  Frauds-Par01 Ayveenzent-Sew Promise-Con- 
sideratiojz-lnsz~rance. Lifie.-An agreement subsequently made by 
the maker of a promissory note and the payee that  the latter take 
out a t  his own expense insurance on the maker's life requires the 
consent of the maker, and is  a sufficient consider~tion for the new 
promise, being a n  act which he was not required to do and conferring 
a substantial benefit on the payee. Ibid. 

17. C o n t r a c t s - O p t i o n s - C o n s i d e r a t i o n - W i t  of Offer-Acceplnncc. 
,4n offer to sell upon commission certain lands to a proposed pur- 
chaser, so much in exchange and the balance in cash or on certain 
condition? of payment, is  not a valid contract to convey the lands, but 
a mere option, or unilateral contract without consideration, which 
the owner could withdraw before acceptance. Real Es ta te  Co. v. 
Moser, 265. 

IS. Contracts- Options- Acceptance- Evidence- Questions fior Jz~ru- 
Trials.-Where the seller of lands upon commission under :111 option 
or unilateral contract containing certain conditions, and without con- 
sideration, telegraphs the proposed purchaser, who was absent, asli- 
ing him when lie could come and close the deal, and a date is  set in 
reply, the telegraphic communication is not a n  acceptance of the pro- 
posal to sell or to make i t  enforcible as  a completed contract. Ibid. 

19. Contmcts-TeZegq-a?ns-Ofler and Acceptance-Request f o r  Formal Con- 
tract.-A subcontractor for constructing a sewer telegraphed an offer 
to anotrher, offering him a certain price per running foolt to do the  
work, who unconditionally accepted by telegram, adding. "Send con- 
tract signed a t  once": Held, the telegrams constituted a definite and 
binding contract, unaffected by the fact that the request for a more 
formal contract had not been complied with. Billings v. Wilbv ,  371. 

20. Same-Confirmatio~z-I?aqt~ir~-Instructions-Trials.-Where a definite 
and binding contract for constructing a sewer has been made by offer 
and acceptance by telegraph, evidence that the contractor again tele- 
graphed his acceptance with the further words, "Wire a t  once if 
you accept" my proposition, does not indicate his purpose to abando~i 
any of his rights under his contract or to reopen the question; and 
where his evidence denies the sending of the later telegram, it  is 
proper, under any view of the evidence, as in  this case, for the court 
to instruct the jury to answer the issue in the affirmative if they "be- 
lieve the evidence and find the facts to be as  testified by the Titnesses 
and disclosed by the documents produced in eridence." Ibid.  

21. Contracts-Fraud-illisrepresentations-Insurance-Assessr)zents-Fra- 
ternal Orders.-8 misrepresentation to avoid a contract must have 
been made fraudulently, and where one has accepted a life insurance 
policy in a mutual fraternal order upon representation by its agent 
that  the assessments could not be increased from that therein set 
out, and both under the application and policy, the company would 
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have such right under certain conditions set out in  its charter an3  
by-laws, and the insured was a man of intelligence who could have 
properly informed himself, and had the means of information a t  
hand, but kept the insurance in force, with knowledge of the facts, 
until it had become necessary to raise the assessment for fraudn- 
lently induced to take the policy by the misrepresentation of the 
agent, and refusing to pay the increase recover the amount he may 
therefore have paid. Hollingsworth v. Supreme Council, 615. 

22. Contracts-Statute o f  Frauds-Standing Trees-Titlr.-A contract 
made with the owner of Lands t o  cut  and peel hemlock trees on his 
lands a t  a certain sum per thousand feet does not involve the title to 
or any interest in  the standing trees, and is not one required by the 
statute to be in writing. Surnner v. Lumber  Go., 657. 

23. Same-Separate Co?rtracts-Parol Evidence.-The defendant orally 
contracted with the plaintiff to cut and peel hemlock trees growing 
upon two separate tracts of its land, the one easily accessible and 
the other difficult of access. The defendant orally agreed that  if the 
plaintiff signed a written contract a s  to the latter tract, he should 
cut the former one a t  the same price per thousand feet. Upon this 
agreement, the plaintiff signed the written contract tendered him, 
and it is Held,  that evidence of the parol contract was admissible, a s  
i t  was not intended to be a part of the written one, but a separate 
and distinct contract which the statute did not require to be in writ- 
ing. The principle discussed by WALKER, J., where a contract, not 
required by the statute to be in writing, is partly in writing and 
partly in parol. Ibid. 

24. Contracts-Breach-Eoide~zce-Trials-Questions for  Jury.-Defend- 
ant,  operating an independent steam logging road, contracted with 
the plaintiff for the former to cut and deliver a quantity of cordwood 
with cars that the plaintiff would have delivered by a railroad com- 
pany to the defendant for  the purpose. There was evidence tending 
to show that but for the use by the defendant of these cars for  other 
purposes the plaintiff would have delivered the wood before the oc- 
currence of a fire which destroyed it, causing the damage complained 
of :  Held,  sufficient to take (the case to the jury upon (the issue of de- 
fendant's bre3ch of contract. TVn718 o. R p r w e  Co., 662. 

23. Contt-acts-Breuc7i-Damages-P?-osimute Result-Profits - Rerxote 
Cause.-The plaintiff sued the defendant for  damages by fire arising 
from breach of contract in defendant's failing to deliver to it gon- 
dola cars on which to deliver a quantity of cordwood, which i t  was re- 
quired to do. By reason of this breach the plaintiff, without default. 
was unable to deliver the wood before i t  was destroyed by a fire: 
Held.  the plaintiff was entitled to recover, a s  damages, the loss of 
his profits under the contract, but not for the loss of his other wood, 
as  such did not naturally and proximately result from defendant's 
Breach of contract or duty. Extinguisher Co. v. R. R., 137 N.C. 27S, 
cited and applied. Ibid. 

26. Contracts-Breach-E.Ljidence.-The plaintiff sued the defendant for 
breach of contract in its failure to deliver cars for  the transporta- 
tion of cordwood before it  was destroyed by fire: Held, plaintiff's 
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testimony that  he stopped work because the wood was burned mas, 
in  effect, that  he could not continue unless he could get the proceeds 
for  the wood, and under the evidence in this case was properly ad- 
mitted. Ibid. 

27. Contructs-Breach-Damages-Remote Cause-Speculatine Damages.- 
Where plaintiff is permitted to recover damages for defendant's 
breach of contract to deliver cars for the transportation of cordwood 
burned by reason of the consequent delay, the admission of evidence 
that  the plaintiff sold his camp outfit and tools a t  a q e a t  sacrifice in 
order to pay his debts is error prejudicial to the defendant and 
constitutes reversible error. Ibid. 

2E. Co?ztracts-Aba?rdonnhe?zt-Danzages-Roads and Higl~?caua-Cozcnties. 
Where a contract for the building of a county high~vag vTithin a eel,- 
tain time has been abandoned by the contractor, and he thereafter 
obtains an extension of time for its completion with the consent of the 
surety for performance on his bond, without waiver by the county of 
any  of its rights for the breach of the contract; and the contractor 
again abandons his contract, both he and his bondsmen are liable 
to the county for the amount required to mulie good the pecuniary 
value of the contract to the county. Keelzer v. Lumber Co., 701. 

29. Contracts-,Wontkl~ Payments-Estimate-Copttract Price-Cl~arges-- 
Damages.-Where a contract has been entered into with a county to 
construct a certain length of its highway within a g i ~ e n  time a t  a 
fixed sum, after the contractor had carefully gone oT7er the line and 
had made his bid, and monthly payments are  provided for a s  the 
worli progressed of 90 per cent of the work performed upon the basis 
of 23 cents per cubic yard for each excaration. 45 cents per cubic 
yard for loose rock excavations, and 70 cents per cubic yard for solid 
rock excavations: Held, sufficient to sustain findings of a referee 
that  the clause as  to monthly payments would not have the effect of 
enlarging the contract price for the whole or allow the contractor any 
additional sum for any change in the proportion of earth and loose 
and solid rock excavations. Ibid. 

30. Conti~acts-Breach-Extelzsion of Time-Resumption of It'ork-Wai+ 
er-Damages.-Where a contractor has abandoned his contract for 
the building of a couni~.  road at  a fixed sum within a certain time, 
\Tith provision for month17 payments of a certain per cent of the 
value of the work a s  it progressed, upon estimates to be made by the 
countg, and upon abandonment of the contract, the contractor is given 
a n  extension of time a t  his request. without releasing him from 
l iab i l i t~  : HeTd, the contractor, by obtaining the privilege and resum- 
ing work under the contract, waired any right he mag have bad to 
abandon it and to any damages for minor departures therefrom as to 
the time and amount of monthlg payments, etc. Ibid. 

COXTRACTORS. See Principal and Agent, 2. 

COR'TRIBUTORT SEGLIGENCE. See Negligence, 1 ; Master and Servant, 
2, 4,  5.  

CONTROL. See Bailment, 1. 



CONT'ERSION. 
Con?jersion-Ez:ide~zce-Admis.riorzs-Acco~wti~~g.-In an action to recover 

for the conversion of a quantity of cordwood, the defendant's eri- 
dence showed that i t  had received the proceeds of sale of a t  least a 
par t  thereof, and that  a certain amount was due the plaintiff and un- 
paid on another lot of the wood: Held, the defendant must a t  least ac- 
count to the plaintiff for the amount of the conversion admitted, the 
issue as to defendant's counterclilim having been ansrered in the 
negative. Walls e. Spruce Co., 662. 

COPIES. See Evidence, 22. 

CORKERS. See State's Lands, 2 ;  Boundaries, 3, 5, 9 ;  Deeds and Convey- 
ances, 10. 

CORPORATIONS. See Vendor and Purchaser, 2 ;  Estoppel, 2 ;  Fraud, 1; 
Telegraphs, 2 ; Removal of Causes, 8 ; Instructions, 20 ; Injunction, 2 ; 
Statutes, 6 ;  Constitutional Law, 11. 

1. Corporatio??s-Receieers-Title-Creditors-Stat~tes.-Upon the insol- 
vency of a corporation and the appointment of a receiver under the 
provisions of Revisal, see. 1224, the corporate property vests in the 
receil-er from his appointment, and the receiver represents the credit- 
ors as  well a s  the owner, excluding the general creditor from taking 
any separate or effective step on his own account in furtherance of his 
claim: and the proceedings for the receivership is in the nature of 
judicial process by which the rights of the general creditors a re  "fas- 
tened upon the property." Observer Co. a. Little, 42. 

2. Same-Conditional Sales.-Where the bargainor under a conditional 
sale to a corporation has not recorded the instrument as  required by 
Revisal, secs. 982, 983, and a receiver has been appointed under the 
provisions of Revisal, see. 1224, his right to a preferential lien has 
been lost by his failure to register the instrument, the receiver repre- 
senting the rights of the other creditors, and he is only entitled as  any 
other general distributee of the funds. Ibid. 

3. Corpol-atio+zs-Shares of Stock-Right of Purchase-Charters.-An 
offer to sell to a corporation shares of its stock does not fall  within 
the provisions of its charter requiring its shareholder to notify the 
company of any bona fide offer made therefor and giving i t  the priri- 
lege of buying a t  the same price within a specified time. Ins. Co. q j .  

.If oixe. 344. 

4. Corporations-Certificntes of Stock-Pledge-Defects-Good Paith- 
xotice.-TYhere a corporation has made out its certificate of stock i n  
proper form and properly signed to a certain named person, and per- 
mits him to uhe it in the olrrn nlarket as collateral security for a 
loan, the corporation is bound by the acts of such person as  its agent, 
and the holder who has taken the stock in good faith from him, with- 
out notice of any defect in the title of the pledgor and for xalne. ;I( - 

qnires a good title as  against the cor~wration. E m k  T. 7)c!r, 79. 

5. Xame-Tria7s-Questions for Juru.-Where a certificate of stock of a 
corporation appears upon it  face to hare been regularly issued to a 
certain liarlied ljerson, aud i~ pledged by hini to a bank as collateral 
security for a loan, the question of whether the pledge received the 
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shares with actual notice of any equity claimed by the corporation is 
one for  the jnrg under the eridence and not one of ~ N T T  for the court. 
Ibid. 

6. Corporations-Shares of Stock-Pledge-Bills and Notes-Eztensio)~ 
of Pagnzent-Cowsideratio?%.-Where a bank renews a note of its cus- 
tomer upon consideration of the additional pledge of certificates of 
stock of a corporation, the extension of time accordingly granted is a 
sufficient consideration to nlalie the bank a purchaser for value and 
protect it, as  against the corporation, as a n  innocent holder of the 
certificate in due course if it had no notice of any infirmity in the 
title of its pledgor. Ibid. 

7. Same-Antecedent Debt.-Promised forbearance to enforce an antece- 
dent debt and extend the time of payment in consideration of the 
debtor's pledging additional collateral security, which was given, is 
sufficient to constitute the pledgee a holder for value. As to whether 
the pledgee's actual promise of forbearance is necessary or whether 
his implied promise is sufficient, quaere? Ibid. 

8. Corporations-Liquidation-Actions-Parties.-A national bank in the 
course of liquidation may maintain a n  action to collect debts due It 
in order to wind up its affairs. Ibid. 

9. Coiporatio~rs-I?~.?oTr.encp-Oficei-s-Trlssts and Trustees-Prefffirevice 
-Disti-ibutioil of Assets-Creditor8.-Directors of corporations, es- 
pecially when they are  officers and in active charge of the business, 
a re  considered to a certain extent a s  trustees in respect to their cor- 
porate management and business dealings with the corporate property, 
and in case of insolvency they will not be allowed to take advantage 
of their position to retain a preference for themselves a t  the expense 
of creditors or other shareholders. either in acquisition of rights or in 
relief from liabilities which they may have incurred either as princi- 
pal or sureties. Steel Go. c. Hardware Co., 450. 

10. Same-lccoc~nti?zg-Fraud.-Directors and officers of a n  insolvent cor- 
poration who a re  active in the management of its business, and some 
of whom hare become ~~ersonal lg liable for the ])apment of some of ~ t c  
debts. may not take a d ~ a n t a g e  of this relationship with its business to 
acquire a preference over the other creditors without committing a 
legal wrong: and those participating therein and a t  times in negli- 
gent default may be held to an accon~lting to the extent that  such 
misconduct has caused pecuniary damages to the other creditors, 
whether the came amounts to fraud or the breach of a fiduciary re- 
lationship. Ibid. 

11. Same-Sale of Assets-Vendor and Pul-chaser.-The president of an in- 
solrent mercantile corporation was a n  endorser on one of its notes to 
a bank and also on another given to a different bank of which he was 
president and shareholder. He and the secretary of the insolvent cor- 
poration. both directors and large owners of its shares, under author- 
ity conferred, sold its merchandise in bulk to another corporation aud 
were given active charge of the disbursements of its assets among 
creditors: Held, i t  was a breach of the legal duty of both the presi- 
dent and secretary to pay the debrs on which the former was liable in 



a greater proportiou than the other debts of the concern, and to that 
extent they were both participants in  the wrong and personally liable 
to all accountiug. The fact that the insolvent corporation was a going 
coucern a t  the time of the trancactions in the sense that it  was still 
doing business does not affect the application of the principle. Ibid. 

12. Sa?1ze--4ssi1?izptio?z of Dcbt-Substit?itio?z-Pay?g~e+zt.-Where a corpo- 
ration purchases the merchanclise in bnlk of another and insolrent 
corporation and assumes the payment of an amount due by the latter 
to the bank n-ith the comelit of the bank as  part payment of the pur- 
chaqe price and secures the debt thus due with a mortgage on its 
stock of goods: Held, the effect of the transaction was to substitute 
the 11urchaqiuq corporation a s  debtor to the bank in the place of the 
selling one with the additional security of the deed in trust, and as  
to the latter amounted to a payment. The officers of an insolvent cor- 
yoratiou vrho have unlawf~~ll j -  obtained a larger per cent orer the 
other creditors in the distribution of its a%ets, and those officers 
thereof partiicipatiug in such ~vrangfnl act, are  not reliered of a n  
accounting to the other cieditors of the coll~oration by reason of their 
having sold its merchandise iu bulk to another corporation which was 
paid partly in cash and partly by assuming a n  indebtedness to a bank, 
qecnrecl by a mortgage on its merchandise. i t  appearing that such offi- 
cers hare become shareholders and counected with the l~~ucl iasing 
corporation. and the bank has consented to its assuming the debt, for 
if such officers or the creditor hank permitted the assets to be wasted 
or misapplied by their on7n neglect or default, ii should not be risited 
on the selling corporation or its creditors. Ibid. 

13. Corpo7,atiolis-Public Ftilities-Electricity-TYate1"-pozoers-Statutes- 
Charter-Riglzts-T7ested I?~terests-Lands.-Where two public utili- 
ties corporations a l e  given under their legislatire charters the right 
to acquire by purchase or condemnation lands for the development of 
water-power to supply electricity to the public for power and lighting 
purposes, etc., the prior right belongs to that company which first de- 
fined and marked its route according to the statutory provisions aud 
adopted the same for its permanent course or location by proper and 
authoritative co~yorate  actiou, and IT hicli is l~roceedinq in gocid faith 
1~5th reasonable diligence to acquire the title to the lands located in a 
lepnlar and orderly IT ay : and the c v n i ~ e t i t i ~  e conil)any can acquire 
no superior right by starting a distance ahead to obtain the title to the 
lands intervening betn-een the beginiiing and objective points. Power 
('0. 2.. Poicer Go., 668. 

14. Corpo~ations-Public Ltiltties-Eminent Dornaiqz-Statutes-Charters 
-Priz;ate Enterprises.-The ralidity of a charter granting the right of 
eminent domain to a giiccsc-public corporation is not affected by the 
authority conferred therein allom-ing it, also to engage in private en- 
ter1)rises nhich do not require the esercise of the right of e l~~inen t  do- 
nlaiu: nor can the question of the ral ic l i t~ of the act be raiqed before 
the corl~oration has attempted to acqnire 1)rolierty by cunrlemnarion, 
thereby threatens the constitutional rights of the defendant. Ibid. 

13. Col,poi.rrtiolis-Chal.tcrs-S~ntlctcs-Right4 - Parties. - Where the 
defeudant to the action has acquired no vested rights in the lands, he 
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CORPORdT10h'S-C0?1tin2red. 

may not attack the rights of the plaintiff corporation to condemn them 
under authority giren it by its charter. Ibid. 

CORROBORATIOS. See Evidence, 6, 24;  Criminal Law, 1. 

COSTS. See Di~orce ,  3. 

1. Costs-Lccnds-Title-Disc2ainzer.-X defendant in  a n  action concern- 
ing land should enter a disclaimer if he does not claim the land in 
controversy, or does not intend to litigate with the plaintiff, in order 
to escape the paynlent of costs. Sxailz a. Clemuzons, 240. 

2.  Costs-Latzds-Title-Part Reco~erp-Admissions on Trial.-Where the 
pleadings raise the issue of title or right of possession of the parties, 
and the plaintiff recol-ers a part of the land, he is entitled to his cost 
of the defendant; and this applies to the adjunction of the question 
of title alone (Revisal, see. 1264) ; and where the plaintiff has been 
required to iiltroduce evidence of his title to the &-hole of the loczcs i r ~  
QUO, and then defendant consents that the court charge the jury to 
find for  the plaintiff if the7 beleive the evidence as  to a certain part. 
and the issue if found for the defendant as  to the remaining land, the 
costs of the action are  properly awarded against the defendant. Ibid. 

3. Costs-31 01 tgwges-Statutes-Forec1omre.-The clerk of the Superior 
Court may foreclose a mortgage on land given by plaintiff to secure 
costs of his action when the costs are  an-arded against him, or the 
clerk may report the matter to the court for a decree of sale by hirn- 
self, the latter being the better practice to insure a safer title and prc- 
vent a needless sacrifice. Revisal, see. 266. Clark v. Fairly, 342. 

4. Same-Court's Stlperoision-Payn~ent of Cost.9.-Where a mortgage on 
land has been given by the plaintiff to secure the costs in  his action, 
which a re  awarded against him, and the Superior Court, in term, act- 
ing through the presiding ,judge, has duly acquired jurisdiction to 
decree foreclounre, i t  is his duty to super~ ise  the sale and see that the 
land brings a fair l~r ice:  ant1  hen snch sale has not been made nv- 
coruingly he may set aside the sale arid permit the plaintiff to pay the 
costs properly chargeable against him. Revisal, sec. 266. Ibid. 

3. Costs-~~~ot~ti/uges-ForecZos~~re - Co?zprmatiol~-Statutes.-Were the 
Superior Court has assumed jurisdiction to decree foreclosure of 3 
mortgage gixen by the plaintiff to secure the costs of h~is action, i t  is 
proper for the court to confirm the sale, and possibly i t  is necessary 
for him to do so. Revisal, see. 206. Ibid. 

6. Costs-Mortgages-Folecloszrre-Decree Set Aside-Poicers of Court. 
A decree of confirmation of the sale of lands to pay the costs of a n  
action under a mortgage given to secure them ( R e ~ i s a l ,  see. 266) may 
be set aside by the judge during the term of the Superior Court a:: 
which it  mas entered. Ibid. 

7 .  Costs-Common Laze;-Statr~tes.-Costs of court were not recoverable 
under the common lam, and are  now allowable only in  the manner and 
to the extent provided by statute. S. a. Means, 820. 

8. Srrnze-Trifrresses-Sicbpoc?zrc.-For the attendance of a 11-itneis to be 
taxed as a part of the cost against the losing party to a civil action, 
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or against the county in a crinlinal action, it is necessary that  he 
should hare been legally subpoenaed or lawfully recognized to attend. 
Revisal, secs. 1283, 1296, 1303, 1289. IbCd. 

9. Sn?,ie-So~iresidc~zts-The service of a sublmena on a witness beyond 
the borders of the State in a criminal action is not valid; and where 
the trial judge has allowed a necessary nonresident witness to prove 
his ticket against the county with mileage to the State line, there is 
no authority for him to allow the witness to l r o r e  for services ren- 
dered by him outside of the State when service has been attempted 
there. Revisal, see. 448, pro~id ing  for personal ser17ice of summons in 
civil actions on nonresidents has no application to service of sub- 
poenas. Ihid. 

10. Costs-Cou?'ts-Super2jisow Powers.-The discretionary power given 
the trial judge in regard to the taxing of costs of a n  action is  limited 
by the provisions of the statute relating thereto, and does not extend 
to instances where such costs are  not therein allowed. Ibid. 

COTTOXSEED MEAL. See Criminal Law, 6. 

COUNTER-CLAIMS. See Evidence, 26. 

COUNTIES. See Constitutional Lam 3, 7, 9 ;  Schools, 1 ;  Roads and High- 
ways, 1, 3, 4 ;  Contracts, 28. 
Gou?zties-Towr~s7~ips-Pi~i?~cipaZ and Agent-Colzstitutio?taZ Law.-I$eld, 

under the facts of this case, that a county may act as  the agent of a 
township in the issuance of the bonds of the township for road pur- 
poses. Conzrs. v. Boring, 105. 

COURTS. See Attorney and Client, 6 ; Costs, 6, 10 ; Attachment, 1 ; Contracts, 
13;  Reference 2, 3 ;  Alimony, 3, 5 ;  Trusts and Trustees, 5 ;  Drainage 
Districts, 4 ;  Removal of Causes, 5 ;  Evidence 25; War, 1;  Deeds and 
Conveyances, 13 ; Pleadings, 7 ; Divorce, 3 ; Roads and Highways, 4 ; Con- 
tempt, 1, 6 ;  Actions 4 ;  Instructions 23; Criminal Law, 11; Jurors, 1 ;  
Constitutional Law, 13 ; Mistrials, 1. 

1. C o u i - t s J u ? - i s d i c t i o ~ M z c ~ z i c i p a 1  Courts-Xuperior Courts -Pleadings 
-Denzzcrrer.-,4 counterclaim, strictly as  such, and not by may of de- 
fense, may not be set up in excess of the jurisdictional amount of a 
municipal court in which the action is properly brought; and a de- 
murrer in  the Superior Court on appeal which has only derivative 
jurisdiction is good. Pertilixer Works v. Aiken, 399. 

2. Courts--1ntinzation of Opi?zion-Instructions-Statutes-"St?~o?zg E d -  
dence."--In an action to recover the purchase price of fertilizer, evi- 
denced by notes, the defendant set up a counterclaim for damages for  
breach of warranty, upon which there was uncontradicted evidence 
that  the defendant i n  giving the notes told the p l a i n t s  that  his crops 
n-ere a s  good a s  ever, and solicited the ageucy for the coming gear;  
Held, an instruction from the court, after placing the burden of proof 
on plaintiff, that the jury may consider, if they so found the facts, 
this as strong evidence that  defendant's counterclaim was not well 
founded, is not a n  expression of opinion forbidden by the statute. 
Hubbard v. Goodwin, 174. 
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COURTS-Continrced. 

3. Corrrt.~-Evirlei~ce-Fi~~di?~gs-TriaTs-T~el.dicfs.-The findings of fact 
by the trial judge where a trial by jury has been waived by the 
parties is a s  conclusire upon them as a verdict upon the evidence. 
Hicks Q. TVooter~, 602. 

4. Conrfs-Discretioqz-Ezcludii~g Tl'itrzesses - TGit~ress Remaining.-It is 
vi thin the discretion of the trial judqe to p e ~ ~ n i t  a v i t n e ~ s  nhn had 
remained in court when the others had been exclucled from the court- 
room to testify. Lee v. Thornto~z, 174 N.C. 285, cited and applied. 
S. Q. Davis, 724. 

5. Co~~rts-Constitz~tional Law - Statutes - Jurisdictio?l- Appeal awl 
Erl-or.-The creation of county courts by statnte is not inhibited bv 
our Constitution, and such statutes a re  valid. The legislative author- 
ity to create such courts with jurisdiction in matters of contract, and 
tort also with concurrent civil jurisdiction with a justice of the peace, 
is not presented on appeal from judgment in a criminal action. 8. v. 
Bogd, 791. 

6. Col~rts-Trials-Prejudice-Instructio?zs-Appeal and Error.-Upon 
this trial for larceny, the child of defendant n*ent into the courtroom 
nhile the defendant was a witness, when the solicitor remarked that  
i t  was for the purpose of influencing the jury: Held, the instruction 
of the judge relieved the situation of prejudice to the defendant. if 
any existed, and his requiring the child to be carried into another 
room was a matter within his discretion. S. Q. Ford, 798. 

7. Cozirts-Tel-nzs-Abseq~ce of Judgc--Sherifl~-~4djozir~zr~~o~t.-The pro- 
xision that the sheriff should adjourn the court from day to day until 
the fourth day of the term, and then for the term, in the absence of 
the judge who was to have held it, under the law, iq subject to the pro- 
vision that this shall be clone "unless the sheriff shall be sooner in- 
formed that the judge from any cause cannot hold the term," which 
implies the power of the judge to order an adjournmrnt to a latter 
day in the term. Revisal, see. 1510. 8. v. Wood, 809. 

8. Same--Appearalzce of Judge.-Where the sheriff has not continued a 
term of the Superior Court for the absence of the judge to hold the 
same, the judge may appear a t  any day within the term. and the pro- 
ceedillgs thereafter will be valid. Revisal, sec. 1510. Ibid. 

9. Sanze-Goaernol-.-Where the judge of the district is prer-ented from 
holding a term of court, as  in case of detention by a trial in another 
county extending orer into such term, the Gorernor may designate 
and appoint another judge to hold such term, or a part thereof, though 
within the mnle district, and by virtue of his cwrirui~>lo~l hr i- ,I  jndqr 
both dt Tarto and dc  jure while so acting. Ibid. 

10. Coz~rts- Ternzs- Go.z;emo~- Special Judge- J u r o ~  s- Special Terms. 
Where the trial of a cause in one county has continued orer the term 
and prevented the trial judge from holding the courts of another 
county in the same district commencing the following meek. the mere 
fact that the Governor has connnissioned a different judge to hold 
such term of court does not render that  term a special one. requiring 
the drawing of a grand jury and adx7ertising the term, according to 
the law in snch instances. Ibid. 
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COURT'S DISCRETIOS. See Appeal and Error, 12 ; Estates, 6 : Pleadings, 
5 ;  Habeas Corpus, 1. 

COVENANT NOT TO SUE. See Torts, 1, 3. 

CREDITORS. See Corporations. 1 ;  Partnership, 1. 9. 

CREDITOR'S BILL. See Eridence, 1, 4. 

CREDITS. See Torts. 3. 

CRIME AGAISST SATURE. See Criminal Law. 2. 

CRIMIR'AL LAW. See Constitutional Lam, 12:  Bigamy, 1. 2, 2 :  Antomobiles, 
3, .5 ; Actions. 4 ;  Homicide 8, 11 ; Husband ancl Wife 1, 3 : Larceny, 1 ; 
Burglary, 1 ; Instructions. 26. 

1. Crirninal Law--Evidence-Corroborati0~~-Appec~Z a~zd El ror-Harnzless 
Erl-or.-Testimony of the husband of the prosecutrix in a criminal 
action that be told the officer "I believe you got the right man": Held, 
competent as corrobratire in this case and harmless in any view of it. 
S. v. Yeuille, 731. 

2 .  CI-inzinc11 Lnlc-"C~.inze Aqazi~st V / c t ~ ~ ~ . r " - S t i l t ~ ~ t ( ' . ~ .  - The nanntnrnl 
gratification of the passion by one of mature years with the mouth is 
punisllable TI-ithin the meaning of "a crime against nature" under the 
prorision of Rerisal, sec. 3349, thoush the pathic be a youth of 9 years 
before reaching the age of pnberitg. S .  a. Griff in,  767.  

3. Same- Instl-uctiorzs- Rcquestx- Trials.- Questiom fol- J11ry.- Upon 
trial of defendant for the "crime against nature" of matured years 
and married ancl with children, a special request which assumes as  x 
fact that sllcli unnatural intercourse mould more likely occur when 
the defendant was developing into manhood is properly refused, this 
being for the determination of the jury. Ibid. 

4. Criminal Lax-- Coucpiracp- Ecidcnce- Admissions- Instructions. - 
Upon trial for an assault and conspiracy, admissions of each of the 
defendants are competent against the one making them, though not 
made in the presence of the others. i t  being required that the trial 
judge by proper instrnctions and admonitions to the jury protect the 
rights of each defendant by confining the declarat io~s to the proper 
parties. 8. c. Grin%. 770. 

6. Crin~inal La~--Obstructir~q Cal-tu'ay-Dedicat~o11-Ad1;el-.vc t-ser-Eri- 
dence.-Where the indictment for willfully and unlawfully obstructing 
a c a r t ~ r a y  charges that  it  had been "duly dedicated for public use and 
enjoyment." and it  appears upon the trial that  the defendant ob- 
structed i t  upon his own land, and there is no el idewe of such dedl- 
cation or of continuous use by the prosecuting xitness for the period 
required by law to give him an easement, the prosecutor mill fail. 
S. v. L a ~ c e ,  773. 

6 .  Criminal Laic-Cottonseed Veal-"Salew-BI-oker-Stat?ltes.-One who 
sells cottonseed meal for the manufacturer upon commission. wh9 
neither harldlec nor sees the seed, but has i t  shipped direct to the pur- 
chaser, is not a seller thereof within the intent and meaning of Re- 
risal. see. NS14.  mik king it a ilii~de~ne;lnor to  \ell snch seed contrary to 
the requirements of section 3935, that it  shall ha re  not less than 7;s  
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CRIJIIXAL LATIT-Coiztinued. 

lJer czent of animonia; and whcn it  ib shown upon the trial that he 
receired the order and sent it to the manufacturer, stating that it  
should hare  not less than the required amount of ammonia and the 
proper N. C. tags, he is not guilty when in no default himself the 
manufacturer ships the seed in riolation of the statutes. Johnson v. 
C n r s o ~ ,  161 X.C. 373, construing section 3960, cited and applied. 8. v. 
Fa71 lh-ner, '787. 

7. Crimi~ial Lnn-Bawdy Hoirses-Leascs-Iii1o1c'lcdr/e-d2isdenses- 
Par?iceps Crinzinis.-One who leases a house to be kept as  a bawdy 
house, with knowledge of the continued use to which it  was put, is 
partireps rr.iininis in the commission of the misdemeanor, and is yun- 
ishable as  a principal therein. AS'. v. Boyd, 791. 

8. Sanze-Ecidence.-Tlie fact that one who leased a house used as  a 
ban-dr house knew of and acquiesced in the use to which it n a s  put 
may be sho~vn b ~ .  its continued use as  such, and the reputation it  bore 
in  the community. Ibid. 

9. Sanze-I?zstructions-Tierdirt Directiizg-T?-ials-Qziestio?~~ for July-  
Bnl-dcn of Proof-Appeal and Error.--'here the eridence is conflict- 
ing a s  to whether the lessor knew that  the house leased m t s  ~med as  a 
bandy house, from the circumstances existing, the question raised is 
one of fact for the jurg, n-itli the burden on the State to show the  
guilty knowledge beyond a reasonable doubt ; and it  is reversible error 
for the court to direct a verdict of guilty upon the eridence as  a mat- 
ter of form. Ibid. 

10. CiYnzirral Lazc-Confess.ion.~-h'2;ide?zce-Cztstod~~.-Confessions made by 
the prisoner charged with a criminal offense, rolunttrrilg and free 
from coercire influences, are properly admitted as  eridence against 
him upon the testimony of a vitness; and the fact that they 1%-ere 
made while in the custody of an officer does not alone render them in- 
competent. S. Boxden, 794. 

11. Crinzinal La~~-A??1eizdi~ze?zts-Coz11't~s-Btat1ites-Raiot7y Houses-Va- 
g~ziicy.-The court has the power to allon* a complaint and war- 
rant for the riolation of the ragrancy law (ch. 391, Acts of 1903 ; ch. 1, 
Acts of 1915 : ch. 1012, Acts of 1917) to be amended in proper instances 
by the insertion of the words "bawdy houses and assignation houses" 
and adding the words "thereby becoming a vagrant in violation of the 
statutes." S. 2.. Pouthress, 174 N.C. 809, cited and applied. S. v. Price, 
804. 

12. Ci,ii?zi~al Lau-Bawdy Ho~tsrs-T7ngi-ai~c~j-~~idci?re-S~oi?sr~it-~~rrest 
of Jztily~nettt.-Where the af idari t  and m u r a n t  for a riolation of the 
ragrancy laws f o l l o ~  the language of the statute (ch. 391, Acts of 
1915, etc.), and rhere is eridence upon the trial to support the charges 
therein made motions to nonsuit and in arrest of judgment are  prop- 
erly denied. Ibid. 

13. Crinainal Latc-Batcdg Hozdses-Evidence-Rrpz~tatio~z-Statutes-Cm- 
stitutionnl Law.-By exl~ress statutory provision, the reputation that 
a house is kept as  a bawd>- house may be received in eridence on the 
trial of a person for keeping one, under an indictment for vagrancy, 



920 ANALYTICAL INDEX. [ l ' iS 

etc., and tlie statute is constitutional and valid. Pell's Revisal, sec. 
3342a. Ibid. 

14. Criminal Laze;-I?zstructions-Ba?cd2/ Hoz~ses-Issues-.4ppeal and Er-  
ror-Harnrless Error.-Where the defendant is charged under the pro- 
visions of the statute with vagrancy and the keeping of a bawdy 
house, of n-hich there is el-idence npon the trial, and the court sub- 
mits the case under the issue as  to ragrancy alone, the charge of the 
court embracing the elements of Beeping a bawdy house is not to the 
defendant's prejudice when it was so explained to the jury that  they 
could nut have been misled thereby, and when the court so confined 
the inquiry to vagrancy as  to exclude all evidence not relating there. 
to. Ibid. 

15. Criminal Laz-Tech?zicalities-Pleas-Abatenmlt-oto to Quash. 
Where the motion in a criminal action is, in effect, to quash the in- 
dictment, it will not be deemed a waiver of the defendant's right be- 
cause he has miscalled it a plea in abatement. Revisal. see 3239. 1870. 
The intent of our statutes, 3254, 3255, prohibiting reliance npon tech- 
nicalities, being also for the benefit of the defendant in snch instances. 
S .  2j. Tl'ood. 809. 

CROPS. See Fertilizers, 1 :  Rnilroads, 8. 

CROSS-BILL. See Divorce, 1. 

CROSSINGS. See Railroads, .5. 

CUSTODY. See Criminal Law, 1. 

CUSTODY O F  CHILD. See Parent and Child, 1. 

DAMAGES. See Injunction, 1 :  Negligence, 31;  Vendor and Purchaser, 1, 4 :  
Fertilizers, I ;  Contracts, 8, 2s.  29, 30: Railroads, 1. 6, 1 4 ;  Animals. 2 ;  
Insurance, 5 ; Master and Sen-ant, 6 ,  7 :  Schools, 3 ;  Telegraphs, 5 :  mu- 
nicipal Corporations, 7, S, 9, ll, 12 : Roads and Highways, 2 ;  Contracts, 
25, 27. 

1. Dnn~ages-Personu7 Zni1rq-E~i.rii?71/ Cuparit1j.-A< ail elernent of (lmi- 
age3 to be awarded in a personal injury case, the jury map estimate 
the anlount of tlie plaintiff's dinlinished earning capacity as  of the 
present time. Fru  v. R. R., 139 N.C. 2.37, cited and applied. Brown 
1;. Xfg. Co., 201. 

2. Darnayes-Punitice Damage.?-Trials-Discretiolz of Jur]l.-It is within 
the discretion of the jury to award punitive damages for a ~yillful and 
17-anton trespass. Cobb ?;. R. R.. 130. 

3. Damaqes-Xental Anr/~~ish-3~egligence-Personal Injury.--\There there 
is evidence, either direct or circumstantial, tending to show that men- 
tal anguish was suffered in connection ~ v i t h  a phpical  injury neg- 
ligently inflicted, it  may be considered by the jury as a n  element of 
actual or coml~ensatory damages in passing upon that issue. TTallace 
v. R. R., 104 N.C. 442. 452. cited and applied. Xlise 1;. Vofor Co.. 467. 

DEADLY WEAPOS. See Homicide, 3. 7. 

DEBT. See Corporations, 12. 
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DEBT OF AR'OTHER. See Statute of Frauds, 1. 

DECEASED PERSOXS. See Evidence, 1, 2, 3, 33: Wills, 6, 10. 

DECREES. See Contracts, 13. 

DECIARATIOSS. See e~idence, 6, 8, 10. 18, 1 9 ;  Boundaries, 2, 11. 

DEDICdTIOX. See llunicipal Corporations, 8 ;  Criminal Law, .i. 

DEED OF TRUSTEE. See Trusts, 5. 

DEEDS A S n  COST-FXASC'ES. See e~idence,  I. 3.  31 ; Inutluc+ioni, 1. 5 ;  
Infants, 1 ; Tenants in Common, 1 : Contracts, 12;  Tax Deeds, 1; Trusts, 
3 ;  Pleadings, 3 ;  Boundaries, 7 ;  Issues, 1 ; Limitation of Actions, 6 ,  11;  
Estates, 12. 

1. Deeds and Co?zaegarices-Advel'ss Possession-Iiiteiit-Title-Color- 
Ejectnzent.-Ad.i7erse possession to ripen title to lands in the claimant 
under "color" must be under a claim of right with intent to claim 
against the true onner, and if i t  was by mistake, or equivocal in 
character, or without such intent, i t  is not adrerse r i t h i n  the mean- 
ing of the law. Vanderbilt c. Chapnuln, 11. 

2. D ~ e d s  and Conve?~ances-Co?zditio?tal Sales-Statutes-Registrc~tio??.- 
By Rerisal, see. 953, conditional sales reserving title in the bargainor 
are  required to be in writing and registered in the same manner, and 
h a r e  the same legal effect a s  provided for chattel mortgages by Re- 
T isal, sec. 982, and by the latter section "No deed in trust nor mort- 
gage for real and personal estate shall be valid a t  law to pass any 
property as  against creditors or pnrchasers for a valuable consider- 
ation from the donor, bargainor," etc. "but from the registration of 
the same"; therefore such conditional sales are  regarded as  chattel 
mortgages and void as to creditors and purchasers, except from regis- 
tration. Obsewer Co. v. Little, 42. 

3. Deeds and Co??vcuances-Intent-Fol-mat Clauses.-8 conveyance of 
land should be construed to effectuate the intent of the donor a s  
gathered from the nording of the entire instrument. and the intent 
thus ascertained mlll control the ~neaning of n formal clause IS the 
deecl. Lunch Q. Dezcey Bros., 132. 

4. Sanze-Estates-Limitations-Cll-Secod 31awiage.-The grant- 
ing clause of a deed to J. "for the term of his natnral life, and after 
his death in remainder to his wife, if she sur r i~-e  him, for her natural 
life then to the children of said J." ; and in the habendnm. "to him 
and his wife their lires. ancl to their children," are  Held, when con- 
strued together, to continue the ulterior limitation, after the falling in 
of the life estates, to the children of J. and his ~ ~ i f e  living a t  the time 
of the execution of the deed, to the exclusion of any interest of his 
second ancl later wife and the children of that marriage. Ibid. 

5. D ~ e d s  and Conveyances-Reqist~atzo?2-Indec~~?g-Duty by Grantee. 
Where the general index in the office of the register of deeds correctly 
refers to the book and page where a chattel mortgage, or agricultural 
lien, combined with a real estate mortqage of the same lancl for the 
same purpose is to he found, it  is sufficient for all purposes; and the 
fact that the instrnnient was only recorded in a book set apart for 
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chattel mortgages and crop liens will not affect the rightb of the mort- 
gagee to the prior security of his lien on the land as  against that of a 
junior mortgage. The duty of a grantee to see to the proper registra- 
tion and indexing of his deed, and as  to whether the inde~ing  is :I 

part  of registration discussed by HOKE, J. Ely v. Sorrnan, 294. 

6. Deeds and Con~eyances-Registratio.1~-1ndeming.-Held. by BROWN. J.. 
WALKER and ALLES, JJ.. concurring, that  the indexing of deeds is an 
essential part of their registration, overruling Davis n. TT-hitaker, 114 
S . C .  279. Ibid.  

7 .  Deeds uiid C'onaeya~zces-Gi'a?ttees Y o t  in Esse-Statutes.-A deed exe- 
cuted and delirered in 1881, or prior to the Acts of 1893. ch. 498 (now 
Revisal, sec. 1045), conreying lands, etc.. to persons not the11 i n  esse 
may not be revoked by the grantor. Coe 6. Joz~rlzegatz, 261. 

8. Deeds and Conl;e~a~tces-Deli~e~~~-Pr~sunzptio~t~-Evi11e~~~e.-Tl~e reg- 
istration of a deed presumes delir ery and places the burden of proof 
on the one who controverts its delivery. Ibid. 

9. Deeds and Conljeyances-Tenants i ? ~  Cornn~on-Plats-1izterprctati011- 
Inte11t.-Where lands are  divided by tenants in common, according to 
a surrey. by executing deeds for the separate parcels, referring to 
each other and also to a common plat accordingly made for :I more 
particular description of the property, such deeds should he construed 
together and with the plat referred to in ascertaining the intent and 
meaning of the parties. Xillard v. Xnzathers, 56. 

10. Same-Boztndai'ies-E'ixed Conzers-Buildzizgs-Deflected I~ines-Eject- 
i?rent.-Where the location of the t rue dir isional line b~trwell ,~il join 
ing city lots is in dispute between parties who formerly held the 
lands in common and it appears that  they h a r e  interchanged deeds to 
their respect i~e lots according to a plat made by a surveyor for this 
purpose, and hare referred to this plat in the deeds for boundaries, 
etc., and that  on the plaintif's lot Tvas a brick building mentiol~ecl in 
his deed xvhich ran back from the street 100 feet of the given distance 
of 110 feet, and admitted corner being the corner of this building on 
the street, and there is nothing on the face of the deeds which gives 
or purports to give the width of the plaintiff's lot in the rear, or defi- 
nite direction of the line. but the plat referred to plares the further 
point a s  16 feet from an alley which would cut off 3 feet from the 
corner of the building in the rear :  Held, the building is considered as  
a part of the land conveyed, and the line in  question should be run 
from the recognized corner a t  the street, taking the line of the build- 
ing to the nearest point opposite the rear corner, according to the plat, 
16 feet from the alley, and thence directly to the rear corner. Ibid. 

11. Deeds and C o ? z l - e ? ~ a n c e ~ s - R e ~ t r a t i o r 1 - E v i d e n c P - t i , - -  
cZen of Proof-Statutes.-The registration of a deed to lauds, regular 
as  to probate, is only presumpth-e evidence of its due execution; and 
where its validity as  to execution is contested with supporting eri- 
dence, and the locus in quo claimed under a subsequently registered 
deed from the same grantor, the registration of the prior deed is only 
such evidence of its due execution as  will take the case to the jury, 
with the burden of proof on the plaintiff alleging its inralidity and 
the presumption of its due execution in his favor. Belk l;. Belk,  69, 
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12. Deeds alld Convega?ices-Fraud-Exect(tio?r-Euideqzce-Tax Lists- 
Impecu?ziozts Grantee.-Eridence of the impecunious condition of the 
grantee in a deed to lancls, and that therefore he had no money to pay 
the recited consideration is properly admitted ~ i t h  other evidence as  
competent to show fraud in its execution, as  also the tax lists tending 
to show that the grantee did not own the lands. I b i d .  

13. Deeds and Coizz;e~jances-31c?rtal Incapacity-Ecideqfce-Court's Discre- 
tiolz-Appeal mid Error.-Mental incapacity of a grantor to avoid his 
deed must exist a t  the time of its execution and may be shon-n by evi- 
dence thereof before and after that  time, the question of remoteness 
of the time ordinarily being addressed to the discretion of the trial 
judge. m-hich will not be disturbed on appeal n-hen not abused. Btrrrts 
2;. B W ~ I S ,  447. 

14. Sam-Xental Disenw-Senile Dementia.-E~idence of the mental in- 
capacity of a grantor to make a deed, that such existed before and 
after its execution. is especially admissible when there is evidence 
that it  existed as  a result of disease or the gradual decaq- of the men- 
tal facilities attending old age. Ib id .  

15. Deeds and Conceya?zces-Registr(~tion-Judg~ne~tts-Execzction-Ho~~te- 
stead-Clerks of Court.-A deed to lands in trust for the benefit of 
creditors, reserving the homestead rights of the grantor, and duly 
recorded, is not agected by the lien of judgment of one of the credi- 
tor's subsequently obtained; and where the homestead has been allot- 
ted under execution of the judgment, and not set aside under reserva- 
tion of the deed, the judgment creditor is not entitled to have another 
r~ecu t ion  issued to revive his judgment, by his motion under Revisal, 
sec. 620, either as against the land embraced in the deed or included 
in the homestead set aside to the judgment debtor. Revisal, sec. 685. 
Hicks v.  Wooten, .597. 

16. Deeds and Conce?~ances-Regist?-ation-Filing.-TVhere the filing of a 
paper in the office of the register of deeds is necessary to the title to 
lands, the time thereof will be considered as  a t  that ~vhich the paper 
was delivered to arid recei~~ed by the proper officer; and while the file 
mark of the officer is evidence as to the time, it  is not essential under 
our statutes. Power Co. v. Power Co., 668. 

17. Deeds and Con~e~afzces-Inte~pretatiolz-I~lte~zt-Reficre?zce for De- 
scription.-As to the coristrutcion of a deed referring to a former deetl 
for description, giring efTect to its intent, transposing its parts if 
necessary. etc., see Quelch c. Flitch, 172 N.C. 316. QueZch v. Putch, 694. 

DEFAULT. See Mortgages, 2 ; Judgments, 8, 9. 

DEFENSE. See Animals, 1 ;  Carriers of Goods, 1. 

DELIBERATIORT. See Homicide, 9. 

DELIVERY. See Deeds and Conreyances, 8. 

DEMURRER. See Fertilizers, 2 ;  Courts, 1; Action. 3 ;  Evidence, 11 ; Judg- 
ments, 7 ;  Pleadings, 10, 12 ; Schools, 3. 
D c w l i 1 r , - c ~ r - P l c o d i ? 1 g s - P ~ 1 1 ~ t i c ~ ~ - J 1 i ~ s j ~ s .  - Where 

the owner of the equitable title to lands in possession thereof sues to 
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recover damages thereto for the negligent burning thereof by the de- 
fendant railroad conipany, and alleges in the complaint oxnership and 
possession. an amendment setting out his equitable onnel.c;hip and 
making the holder of the legal title a party defendant is not objection- 
able for misjoinder of parties and causes of action; and where no 
answer is filed by the new party and the trust is not denied, the de- 
fendant cannot be heard to complain. Mull v. R. R., Z93. 

DEMURRER ORE TENUS. See Master and Servant, 1 ;  Insurance. 7 .  

I)EPOSITIONS. See Evidence, 3. 
Depositions-Return to Clerk-Evidence-Clerks of Cozirt.-While it  is 

better to send depositions taken in an action to the clerk a t  once, who 
upon proper application may conlpel the commissioner to return them 
after unreasonable delay, there is no requirement of lam that  they be 
returned to the nest  or any particulnr term of court. Is l t r rc  z. .ll~ct- 
thews, 187. 

DESCEKT and DISTRIBUTION. See Wills, 7. 

DESCRIPTIOK. See Wills, Ti ; Contracts. 12 ; Deeds and Conveyances, 17. 

DEVISE. See Wills, 7 ,  18, 21, 23, 26. 

DISCLAIMER. See Costs, 1. 

DISCRETION. See Pleadings, 7 ;  Courts, 4. 

DISCRETION OF JURY. See Damages, 2. 

DISCRETIONARY POWERS. See llunicipal Corporations, 4. 

DISHONOR. See Bills and Notes, 3. 

DISTRIBUTION. See Mortgages, 8. 

DITCHES. See Railroads, 7. 

DIVERSITY OF CITIZENSHIP. See Removal of Causes. 1. 

DIVIDED COURT. See Appeal and Error, 34. 

DIT'ISIOS. See Wills, 23 : Mortgages, 9. 

DITORCE. See dliniony, 1. 4, 6 :  Bigamy. 1, 2 ,  3 :  3larriage 1 

1. Divorce-Alimony-.Jzcdgtr~ent-Cross-biZl-Estoppel- Btatute8.- A de- 
nial of alinion;r in an indepeildeilt actioii brought by the wife unidrr 
section 1367 of the Revisal, on the ground that her husband mali- 
ciously turned her out of doors, will conclude her upon her cross-bill 
setting up the same matter in an action thereafter brought by her hus- 
band against her for divorce a vincula. MedZin v. MedZin, 529. 

2. Same.-The ground for divorce a mensa given the wife (Reristtl, see. 
1652, subsec. 2 )  because of being maliciously turned out of doors by 
her husband is but an instance of wrongful abandonment provided by 
subsection 1 thereof and the basic facts of these t ~ ~ o  snit? hein:: tllc 
same, an authoritative decision on the right of alimony will conclude 
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DIVORCE-CONTISUED. 

the parties as  to such right and a s  to the relevant facts existent a t  the 
time and involved in the inquiry. Ibid. 

3. DivorceBtattctes-Common Law-Expense Moneg-AlZoxance to  Wife 
-Costs-Courts-Renzed4es.-Our statute allowing, in  given instances, 
alimony to the wife is remedial in  its natnre, affirmative in its terms, 
and oumnlative in its effect, and does not conflict with o r  abrogate 
the common law existent on the subject or withdraw from the ronrt 
any powers already possessed by them in administering its principles : 
and heace the conrt in its sound discretion may allom a reasonable 
amount to  the wife to enable her to properly present her defense to a n  
action brought against her by her husband for divorce a vinculo. 
though she may be concluded by judgment against her in her former 
and independent action for divorce a nzensa un~der the provisions of 
the statute, Revisal, sec. 1867. The history of this principle discussed 
by Hoke, J. TFiZson v. Wilson, 19 N.C. 377; Reeves 1;. Reeves, 82 K.C. 
348, cited and overruled on this point. Ibid. 

DOCKET AND DISMISS. See Appeal and Error, 3, 5 .  

DOGS. See Animals, 2. 

DOWER. See Trusts and Trnstees, 7. 

DRAINS. See Municipal Corporation, 10. 

DRAINAGE DISTRICTS. 

1. Drainage Districts- Assess9nents- Petition- Judgment.- The State 
Board of Educztion, then the owners of certain lake bottom lands. 
joined in the petition with certain owners of outlying lands to form 
Mattarnuskeet Drainage District, with provision in the petition that 
such outlying lands should not be taxed exceeding 16 cents per acre 
fo r  benefits. The Board of Education afterwards conveyed these 
lands to a corporation with provision that the outlying lands should 
only be taxed one-fourth of the necessary assessments for mainte- 
nance, etc. The judgment creating the district decreed the establish- 
ment of the district under the Laws of 1909, ch. 442, and 1909, ch. 509, 
which contain no restriction upon assessments, except such a s  neces- 
sary to maintain the district. There was no exception taken to the 
judgment: Held, the failure to except was a waiver of the right of the 
outlying landowners to claim the limit of the assessment a s  set ont in 
the petition, which, under the judgment, is controlled by the statute 
and the restriction in the deed of the Board of Education. Qibbs G. 

Drainage Comrs., 5. 

2. Drainage Districts-Necessary E~pense.rJudgnrents-3fandamt&s-As- 
sessments.-A judgment   gain st a drainage district for  necessary serr- 
ice rendered by the drainage engineers in its formation, and given 
af ter  the completion of its organization, is enforcible by manclamus to 
compel the levy of an assessment upon the lands in the district for 
that  ptxrpose, irrespectire of whether the com~nissioners have directed 
a n  issuance of bonds for the expenses of the districts. 17Zen v. D~xit t -  
age Comrs., 190. 
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DRAIXAGE DISTRICTS-Co11 till ued. 

3. Dl ailluge Districts-Su~)rnzom- Pleadings- Ad?nissior~s- Jeidgnzettts- 
Estoppel.-Summons issued against the indil-idual commissioners of a 
drainage district and "the board of drainage commissioners." with 
allegation that it  is "a corporation duly created. organized, and exist- 
ing under and by virtue of the drainage laws of the State of North 
Carolina," is an action against the district; and where this allegation 
is admitted and judgment rendered against it, the corporation is 
estopped, in proceedings for mandamus to enforce the judgment, to 
set up any defense which might have been raised in the former action. 
Ibid. 

4. Draiuage Districts- Judgments- Uodifications- Changes- Cfourts.-- 
The judgment rendered upon the organization of a drainage district 
does not conclude the filing of supplementary petitions, for such pro- 
ceedings are  subject to modification from time to time by the land- 
owners in the district or by the suger~isory orders of the court, with 
the restriction that no radical change will be made or any change that  
would t h r o ~ ~  additionnl cost< upon the landov-ners therein n-ithout 
benefit to them. 111 re Lgon Stcanzp Drainage Distlict, 270. 

5 .  LSa~?ze-S~~pplen~e?%targ Petitiotz-Procedure.-Where it is made to ap- 
pear that  the stopping of a main canal within a drainage district short 
of the distance originally planned is a detriment, and causes damage 
to the health of those living therein, and is also insufficient, i t  is 
proper, upon the petition of some of the landowners in the district io 
estend the canal a t  their own cost. for the court to appoint "viewers" 
~ v i t h  direction to report their action, subject to the approral of the 
court. Ibid. 

DTRESS. See Appeal and Error. 9. 

DUTY OF NASTER. See Vaster and Senant ,  3 ;  Segligence. 5 ,  

EBRSIKGS. See Alimony. 17. 

IL-iRSIKG CSPACITY. See Damages. 1. 

EASEMEKTS. See Roacls and Highways, 2. 

EDUCATION. See Municipal Corporations, 2. 

EFFECT. See Pleadings, 13. 

EJECTJ1ESl1. See Justices of the Peace. 1; Boundaries, 7 ;  needs and Con- 
veyances. 10 ;  Divorce, 1. 

1. Eiectme~it-Landlonl and Tozalat-Justice of the Peace-Jurisdiction- 
Proo5.-While a justice of the peace has no jurisdiction in ejectment, 
though the techincal relation of landlord and tenant exists, if it ap- 
pears that  the defendant, tenant in possession, has acquired or holds 
a n  interest in the property itself, either under a n  esecutory contract 
of sale or otherwise under circnmstances giving him a right to call for 
an accounting and an adjustment of the equities betn7een the parties 
upon which the title n:ay depend, the bare averment of the pleadings 
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that  such conditions exist is not sufficient to deprire the justice's 
court of its jnrisdiction, bnt snch must be made to aplJear from the 
eridence or adnlissions of the parties. Jerome u. Setzer, 391. 

2. Ejcctmc~zt-ILlottgages-T~tle-Bi~1'de~~ of Proof.-Where the plaintiff 
claims title to land by deed and mesne conveyances from the original 
on ner, and the defendants in possession rlairn under a prior mortgagc~ 
made by him and nlesne conveyances, the burden is on the plaintiffs, 
in this action of ejectnlent, to show they had in some n a y  acquired 
the title and tlle r i ~ h t  of posi;ezsion, as  the mortgagees had taken 
possession after default in payment of the mortgage debt. As to  
r~he ther  the bar of the statute. Reriial, sec. 390. alryhes. the action 
not beins one to redeem. Qztaere? Treathersbee z. Goodu,i~z, 234. 

2 ~<cr~ize-L~~111tcitro?1 of Ictloucs-Adwrsc Possessaon-Eurden of P i o ~ ~ f -  
Ti  zals-I,z~tr~ictio~~s.-\There those claiming the right to possession of 
lands under a deed and mesne conr eyances from the original owner 
relj upou ndrelse possessiou under color of title, a s  against tho\e 
tlaiming po\\ession under his prior mortgage and mesne conleyances. 
after default, a charge that the plaintifL nould be entitled to recoler 
bhould the j u ~ y  find he had been in a d ~ e r s e  posqession of the land 
for se\ en rears  from the date of the deed, is not to h ~ s  prejudice under 
the e ~ i d e i ~ t e  in t h ~ s  ease. The possession of the mortgagor iz not ad- 
rerse to the mortgage. Parlier z. Banh5, 79 N.C. 480, reriened. I b i d .  

4 Ejectwzen- Xortgages- Title- Comtructize Possession.- Where the 
loczrs 1 1 1  quo is not in the actual possession of any one, it  is in the con- 
structive possession of one having the legal title to the lands, and this 
is sutticient in ejectment for a recovery against one who has no supe- 
rior title. Ibid. 

ELECTIONS. See Municipalities, 1 ; Municipal Corporations, 1. 3 ; Insurance. 
2. ; Trusts, 8 ;  School Districts. 1. 
Gicctions-I~~jz~nctions.-\~hile the courts a re  slow to reitrain the holding 

of a n  election. it  will nerertheless do so if the election contemplated 
would be held c o n t r a r ~  to law, and therefore be ineffective and wid.  
Hood c. Szctton, 98. 

ELECTRIC LIGHTS. See Municipal Corporations. 4 :  Homicide. 1. 2. 4. .7. G. 
7, 10, 12, 11: Criminal L a ~ r ,  1, 4, 6, 8, 10, 12, 13: Contempt, 5 :  Bigamy, 2 :  
Hnsbaud and Wife, 1 ;  Larceny. 4 ;  Burglary. 1. 

ELE'CTRICITY. See Corporations, 13. 

EJIINEST DOJIAIN. See Constitntional L a w ,  11 : Corporations, 14. 

EMPLOYER AKD EMPLOYEE. See Master and Serrant. 1, 3. 4, 8,  9 ;  Com- 
merce, 2, 4 ; Railroads, 11. 

ENDORSEMEST. See Constitutional Law, 7. 

ESDORSERS. See Bills and Notes. 5.  

ENEMY. See War, 1. 

EQUITY. See Justices of the Pence, 1 : Coi~trncts.  13 : Trusts and Trnsteee. 
.5; Trnsts, 7 ;  Injunction, 2. 
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ESTATES. See Wills, 1, 13, 16, 22, 25 3; Betterments, 1 ; Jndgments, 2, 6, 15;  
Deeds and Convepinces, 4 ;  Alimony, 7. 

1. Estates- Contingent Interests- Judicial Sales- Statutes- C'otzstitu- 
tional Law.-Pell's Re17isal, see. 1590, authorixing the sale of land 
affected with contingent interests does not interfere ~v i th  the essential 
rights of ownership but operating in addition to those already pos- 
sessed, is constitutional and valid. Pendleton 8. Williams, 248. 

2. Estates-Coiztiitge~ft Iwterests--Judicial Sales-Statutes.--An estate to 
G. and K. in the erent either die without issue then to the other, etc., 
and should both die without issue, then to R. : Held. G. and K. took 
vested interest in the lands under the provisions of our statute. Pell's 
Revisal, see. 1590, and it  is subject to judicial sale under the terms 
and provisions of the statute. Smith v. TVitter, 174 K.C. 616, and 
other like cases, cited and approved. Ibid. 

3. Eutatcs-Coqitilzgei~t Inteieat-Qzialified Fee-Vcstetl Rights. - The 
owner of a base or qualified fee. determinable on a contingency, has a 
rested interest in the property while it endures, with a fised right of 
present use and control, and may exercise over it  all the acts or privi- 
leges of the owner in fee simple absolute, escept that he cannot alien 
the property freed from the contingency b~ which it is determined. 
Ibid. 

4. Estates-Coq~tiqzgent Interests-Vendor and Pztrchnser-Fee Simple 
Title-Application ofi F'trnds.-A purchaser a t  a sale of land n ith con- 
tingent interests allowed under the provisions of Revisal (Pell's) 
1690, acquires a fee simple title upon payment of purchase price to the 
court or person authorized to receive it, without being required to see 
to the application of the funds, and on such payment made is quit of 
all obligations concerning it. Ibid. 

5.  Estates-Co??tiq~geirt I iz terestsJudicial  Sales-Fuqtds-Co~r?t'.v Disrrc- 
tion-Life Tenant-Interest.-The preservation of the proceeds of the 
sale of lands affected with contingent interests. under Pell'i Revisal, 
sec. 1.590, is referred to the sound discretion of the trial judge. and in 
this case no error is found to the order requiring the funds to be paid 
into the office of the clerk of the Superior Court, to be loaned out by 
him or otherwise invested a r  required by law until the happening of 
the contingency, except that it  should be so modified as  to require that 
interest on these loans be allowed the owners of the particnlar estate, 
whether the estate, tinder correct interpretation of the deed, be one 
for life to be enlarged into a fee, or a fee siml~le, deternlinable on 
their death without issue, i t  appearing that they were given the n w -  
fruct of the land. Ibid. 

G. Estates-Linzitatio~zs-Co?~~tiizge~tcies-Statzitcs.-Our statute with rp- 
gard to contingent limitations by ~vi l l  or deed depending "npon the 
dying of any person without heirs or issue," etc., was enacted for the 
l~r imary purpose of making such limitations good by fixing a definite 
time whell the cleath of the first taker $hall become absolute. and also 
to establish a rule of interpretation by which the estate of the first 
taker shall be affected with the contingency till the time of his cleath, 
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unless a contrary intent appears upon the fact of the instrument. Re- 
visal, see. 1581. Bell v. Keesler, 525. 

7. Same-Intent-Vesting of Estates-First Taker-Direct Descendant- 
Descents and Distributions.-In ascertaining whether the intent of a 
donor or testator is to fix a n  earlier period for the estate to become 
absolute than a t  the death of the first taker without heirs or issue 
(Revisal, see. 1581) the instrument should be construed in reference 
to the principles that the law favors the early vesting of estates ; that  
the first taker is  ordinarily to be regarded a s  the primary object of 
the testator's bounty, especially when he is his child or lineal descend- 
ant. Ibid. 

8. SameWiZls-Wife-Children-Nephews.-A devise of lands to testa- 
tor's wife for life, "at her death to such child or children as  may sur- 
vive her," etc., "upon their coming of age or marriage, share and 
share alike," etc., and a following item, with limitation over to a 
nephew upon contingency that  no child "live to become of age or 
marry or die without heirs": Held, upon the death of the wife and 
one child surviving having become of age, such child took a fee simple 
absolute estate, the contingency thereof being the estate of the first 
taker becomes absolute upon his becoming of age or marrying, or dy- 
ing without heirs or the issue of children or offspring, and in either or 
any one of these events. Ibid. 

9. Estates-Limitations-Cowtingency-Children-or and Phrases- 
"Or."--When a gift over, in  case of death without issue, is accom- 
panied by a gift over in case of death before arriving a t  a certain age, 
the dying without issne will generally be restricted to a dying without 
issue before arrival a t  the age specified, to aid which the word "or" 
may be construed a s  "and." Ibid. 

10. Estutcs-Contingent Linzitations-Heirs-C7~iZdt"en-Stattctes - Intcl-- 
pl-ctation-Death of Fimt Takw-The statute of 1827, nov  Revisal, 
see. 1581, providing that every contingent limitation by deed or will, 
made to depend upon the dying of any person without heir or heirs 
of the body, etc., shall be held and interpreted a limitation to take 
effect when such person shall die, not having such heir, etc., changed 
the law as  i t  was interpreted prior to 1829, a s  to perpetuities, and the 
statute is not only a law validating limitations of this character, by 
referring the "death without heir or issue" to a fixed and definite 
time, but is also regarded as  a rule of interpretation by which the 
estate of the first taker is to be affected with the contingency until his 
death, unless i t  clearly appears upon the face of the deed or n7ill 
that  a n  earlier period wae inbended by the testator for the first estate 
to become absolute. liirl;?nan v. Smith, 579. 

11. Same-Intewt-Vesting of Estates.-On devise of an estate to M. for  
life, then to G. and K., and if they should die without bodily heirs, 
then over, the creation and existence of the life estate, without more, 
does not of itself affect the statutory rule of construction a s  to estates 
in  remainder, and the contingency affecting such estates will continue 
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to affect the same till the death of the first takers in remainder. Re- 
visal, see. 1551. Ibid. 

12. Hame-Defeasible Pee-Deeds and Cot~~eyances.-A derise to M. "to be 
hers her lifetime" and then to G. and K.. and if they should die with- 
out any bodily heirs, "then said land shall go back to the Flow heirs," 
after the death of M. and K., it  is Held that  G., who is alire, married 
and having living children, has a fee-simple title to the land, defea%- 
ible upon his dying without children, and he cannot convey a perfect 
title thereto. Ibid. 

ESTOPPEL. See Judgments, 2 ,  3, 6, 7 ;  Drainage Districts. 3 ;  Trusts and 
Trustees, 5 ;  Appeal and Error, 15. 

1. Estoppel---.Judgn%erzttSotzsuit.-A voluntary nonsuit does not operate 
a s  a n  estoppel by judgment of the matters alleged in the pleading-. 
Blade u. Sherrod, 346. 

2. Es top~edCo?~pora t ims-S l~ares  of  Stock-Pledgee-Irrewarity of 
Iesz~e-Fatice.-Where certificates of stock of a corporation appear to 
be regularly issued to a certain person, and they are  by him pledged 
to another as  collateral security for a loan for value, without notice 
of any irregularity in their issuance, the corporation is estopped, it? 
pais, a s  against the innocent pledgee, from setting up that such shares 
had not been transferred on the books of the corporation. Bank v. 
Dew, 79. 

EVIDENCE. See State Lands, 2 ;  Boundaries, 2, 5 ,  10, 11 ; Appeal and Error, 
2, 7, 9, 11, 14, 16, 26, 28, 30, 36, 39, 41;  Wills, 5, 6. 8, 9, 10, 11, 12;  Refer- 
ence, 1 ;  Konsuit, 1 ; Contracts, 8, 10, 12, 18, 23, 24, 26; Trusts, 1 ;  Rail- 
roads, 3, 4, 5, 9, 11, 12, 13, 14; Instructions, 3, 8, 9, 10, 12. 18. 19, 24; 
Trials, 1, 2, 3 ; Master and Servant, 2, 3, 8 ; Courts, 2, 3 ; Depositions, 1 ; 
Automobiles, 1, 2, 6 : Landlord and Tenant, 3 ;  Trusts and Trustees. 6 :  
Deeds and Conveyances, 8, 11, 12, 13; Pleadings, 3, 4, 14:  Insurance, 6 :  
Negligence, 6, 12, 13; Street Railways, 2 ;  Commerce, 3 :  Register of 
Deeds, 1 ; Limitation of Actions, 11 ; Principal and Surety, 3 ;  Carriers 
of Goods, 3, 4 : Carriers of Passengers, 1 ; Mortgages, 18 ; Conversion, 1 ; 
Spirituous Liquors, 1 ; Vendor and Purchaser, 6 ; Physicians. 1 ; Consti- 
tutional Law, 12. 

1. Evidence -Deceased Persons - Transactions and Communications - 
Deeds and Con~eyances-Creditor's Bill.-Where a conveyance of land 
is sought to be set aside as  fraudulent against creditors, and there is 
evidence tending to show that the debtor had conveyed the lands to a 
third person without consideration. who indirectly conveyed the same 
t o  the debtor's sister, the latter claiming that the conveyance was for 
a loan and the deed was in the nature of a mortgage therefor, the 
debtor having since died. it  is Held that  it  was incompetent for his 
sister to testify as  to any transactions relating to the subject of the 
action in favor of his estate. Revisal, sec. 1631. Hutton v. Wells, 1. 

2. Evideme-Deceased Persons-Transactions a d  Comnzunications-It&- 
dependent Knowledge.-A par@ in interest may testify to a sub- 
stantive fnct independent of an7 transaction or ccnnrnmlicirtiqu  it? ;i 
deceased person and existing by independent knowledge, such not be- 
ing within the inrent and meaning of Revisal, sec. 1631. Ibid, 
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EVIDENCE-Continued. 

3. Evidence-Deceased Pel-sons-Ilzterest-Deeds and Conve?~ances-Pa- 
uor of Title.-A party to a transaction with a deceased person is 
incompetent to testify thereto when it involves the question of one of 
several alleged fraudulent conveyances of lands as  against the credit- 
ors of the deceased person and in favor of the title which he himself 
had conveyed. Revisal, see. 1631. Ibid. 

4. Same-Emecutors and Bdministrators-Creditor's Bill.-A defendant 
administrator of a deceased debtor in a creditor's bill to set aside a 
series of conveyances alleged to be in  fraud of his creditors has antag- 
onistic interests to a defendant grantor in one of the deeds involved 
in the controversy and where the administrator has not testified to a 
transaction the testimony a s  to such by the grantor in the deed is in- 
competent. Rerrisal, see. 1631. Ibid. 

5. Evidence-Depositions-Relevancy-Former Trial.-While depositions 
properly and regularly taken and introduced on a former action be- 
tween the same parties or those in  privity therewith may properly be 
introduced on the later trial under certain circumstances, their rejec- 
tion will not be held for error unless i t  is made to appear that the 
proposed evidence was relevant and reasonably calculated to have 
appreciable effect in the verdict. Bank v. Whilden, 52. 

6. Euidewce-Declaratiolzs-Corroboratio+Appeal and Error.-Declara- 
tions not admissible a s  substantive evidence under the rule are  prop- 
erly rejected a s  corroborative of evidence excluded on, the trial. Ihirl. 

7. Evidence-Nonsuit-Trials.-Upon a motion to nonsuit, the evidence in 
support of plaintiff's claim must be accepted as  true and construed in 
the ilght most favorable to him. B O ~ P ~  v. R. R., 354. 

8. Evidence-Family History-Birth of Child--Declarations-Physicians 
-Repute-Tenant 6y the Curtes?~.-Where the controversy depends 
upon whether the father is tenant by the curtesy in  his wife's land by 
the birth of a child alive of the marriage, and those who were present 
are  all dead, including the family physician, i t  is competent for the 
father to testify to the fact, and of declarations made to him by the 
physicians a t  the time, a t  least in corroboration of his testimony; also 
a brother-in-law not interested in the action is competent as  to family 
repute, and testimony by a thrid person, a t  least in corroboration of 
such general reputation in the community. Turner v. Battle, 219. 

9. Evidence-Birth of Child-Presumptions-Instructions-Appeal and 
Error.-Where the controversy depends upon whether the father was 
tenant by the curtesy in his wife's lands by the birth of a child of the 
marriage alive, the proof that  the child was born raises the presump- 
tion that i t  was born alive, and a peremptory instruction to the con- 
trary by the court is reversible error. Ibid. 

10. Euidence-Family History-Birth of Child-Declarations-Repute- 
Statutes-Registration of Births.-Declarations of family physicians 
and general family repute a s  to whether a child was born of a mar- 
riage alive, making the father a tenant by the curtesy in his wife's 
lands, a re  received from necessity as  the best evidence, but they a re  
more restricted, a s  such, since the enactment of our statute requiring 
registration of births and deaths. Ibid. 
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EVIDENCE-Contintled. 

11. Evidence-Admissions-PZeadi~s-Denzurrer-Trials.-In an action to 
recover damages alleged to have been caused by the negligence of the 
defendant's drirer of his team, and there is sufficient evidence of the 
negligence, a demurrer on the ground that  there  as 110 e\lileme that 
the driver XTas employed by the clefendailt a t  the time 15-ill not he  \vs- 
tained where the plaintiff has alleged i t  and it  is admitted in the 
answer and the trial has proceeded nyon that  theory tl:roughout with- 
out defendant's objection. Coitoon c. Dncls. 113. 

12. Evidence-Examination of Party-Iwrin~ination-Refusal to Answer- 
Statutes.-Where no statutory immunity is g i ~ e n ,  a party to an action 
cannot be compelled to testify to matters that manifestly tend to con- 
vict him of a crime, whether the examination takes place a t  or before 
the trial. Ward v. Xartin, 285. 

13. Evidence-Examination ofi Party-Statutes-Afidavits.-Upon applicx- 
tion to examine a defendant before the clerk of the Superior Court 
prior to trial (Revisal, secs. 86.5. 866), and to aid in  preparing tlic 
complaint, such facts a s  will entitle the movant to the order must be 
made to appear by affidavit; but after filing a verified complaint set- 
ting out a cause of action, the plaintiff has a right to the order for 
examination, and the leave of the court is unnecessary. Ibid. 

14. Same-Incritni?zation-Refusal to A~zswer.-An order to examine a 
defendant under Revisal, secs. 805, 806, will not be denied on the 
ground that the answers of the defendant will tend to incriminate 
him, in an action wherein the complaint has been filed alleging that  
the defendant had misappropriated the plaintiff's money while acting 
a s  his bookkeeper and accountant, the answers of the defendant not 
necessarily having to show a criminal intent, etc., and the time for 
his refusal to answer being when such incriminating qnestions a re  
asked on the examination. Ibid. 

15. Evidence-Incrimi~zatiorz-Oath of Partv-Attorney am2 Client.-The 
privilege to refuse to answer questions tending to incriminate a party 
must be claimed by the party under oath, and not by his attorney, and 
an order to examine the party to an action under Re\-isal, secs. 806. 
866, may not be revoked on motion made on written notice of his at- 
torney, stating that the answers sought to be elicited will tend to in- 
criminate him. Ibid. 

16. Evidence-Declarations-Against I9zterest.-Where the grantor con- 
veys land by gift to his son and later to another person under a reg- 
istered deed, the declarations of the son made shortly prior to the 
later deed, that his father had offered to give him the place, but he 
would not accept it ,  do not of themselves show that the declarations 
were against the son's interest, and they are  incompetent evidence in 
favor of the son's title to  the lands. Roe. u. Journegan, 261. 

15. Evidence-~idmissio1zs-Lands-Title-~4dmissions as to title must be 
made by the adverse party or one under whom he claims to be admis- 
sible against him in a n  action to recover lands. Ibid. 

18. Evidence-Title-Lands-Declarations - Interest - Rentainde~man. 
Declarations of a deceased person affecting title to lands should be 
most closely scrut i~ized and admitted as evidence with great caution; 
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EVIDENCE-Colttigzued. 

and when they a re  admitted, i t  is upon the ground that, being against 
declaration's interest, they a re  a s  eficacious of the truth of the mat- 
ter as  the oath and cross-examination; and when admissible, the 
declarations of a life tenant may be competent against the remainder- 
man. The distinction between admissions and declarations discussed 
by ALLEX. J. Ibid. 

19. EvidenceTitle-Lands-DecE:arations-Burden of Proof.-One rely- 
ing on declarations of a deceased person as  affecting his title and 
made against his interest must show that  the defendant was aware of 
their effect a t  the time; and when the facts and circumstances tend 
to disprove this, and only the mere fact  of the declaration is testified 
to, such declarations a re  inadmissible. Ibid. 

20. Evidence-Lands-Title-Ante Litem Motam.-The doctrine of ante 
Zitem motam, in  i ts  relation to the admissibility of declarations affect- 
ing title to lands, applies to the beginning of the controversy and not 
the action. Ibid. 

21. Evidence-Principal Agent-Good faith-Fraud.- Evidence that a n  
agent to sell land on commission was trying to get the best terms he  
could for a proposed purchaser is not alone, under the evidence in thic 
case sufficient of his bad faith or fraudulent purpose to  obtain a 
greater price with the intention of appropriating the excess. Real 
Estate Co. v. Moser, 256. 

22. Euidence-Boundaries-Public Record3-Copies-Notations - State 
Lands-OfJicial Surveys.-A duly certified copy made by the Secretary 
of State of records and maps of a n  official survey of lands formerly 
owned by the State, is competent evidence in an action involving the 
dividinq line of adjoining lands, vhen relevant. bnt it  must be c o ? ~  
fined to the contents of the records and maps themselves, as they 
therein appear; and notations thereon based on the returns of the 
surveyor, a s  to the date of a survey, does fall  within the meaning of 
the law, and should be excluded. Wiggins v. Rogers, 67. 

23. Evidence-Impeachment.-Questions asked for the purpose of im- 
peaching a witness or showing his bias are  more broadly admitted 
than substantive evidence, but when irrelevant and harmful they 
should be excluded. Belk v. Belk, 69. 

24. Evidence-Consistent Statements-Corroboration. - Consistent pre- 
vious statements of a witness a re  competent in corroboration of his 
testimony on the stand. Ibid. 

25. Evidence-Trespass. Willful-Contempt Findings of Court.-Upon a n  
issue a s  to whether a tresspass was committed willfully and wantonly 
in disregard of plaintiff's rights, the facts theretofore found by the 
trial judge upon adjudicating the defendant in  contempt may not prop- 
erly be introduced in evidence; but the evidence upon which the ad- 
judication had been made is competent. Cobb v. R. R., 130. 

26. Evidence-Wagering Contracts-Pz~tures-Statzctes - Pleadings - 
Counterclaims-Admissions-Burden of Proof-Trials-Contracts.- 
The burden of proof is on the defendant to  establish his counterclaim 
set up in  a n  action against him upon his note; and where he  has ad- 
mitted his ability on his note, and the reply alleges that  his counter- 
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claim, if i t  existed, was based upon a n  illegal or wagering contract in  
futures. Revisal, sec. 1691, he must establish his counterclaim by his 
evidence upon the trial, and show that  it was a lawful one; and 
where he fails to introduce evidence to that  effect, i t  is proper for the 
conrt to disregard t h e  counterclaim and direct a judgment upon the 
note.-Heath v. Heath, 457. 

27. Evidence: Corroborative; Contradictory-Instructions-Reguests-Re- 
strictions-Appeal and Error.-Where evidence is admissible only for 
corroboration or contradiction, the failure of the trial judge to thus 
restrict i t  is not reversible error in the absence of a special request 
to do so. Muse v. Motor Co., 466. 

26. Evidence-Illustrations-Spi&es.-Where there is evidence tending to 
shorn defendant's actionable negligence in permitting a hole in  a con- 
crete floor with spikes in it  to remain where the defendant, his em- 
1)loger was required to n-ork, i t  is rompetent for  the witness to es- 
plain his testimony to the jury by using another spike like in size and 
form. Ibid. 

29. Evidelzce-Letters.-For a letter to be competent evidence in an ac- 
tion. there must be 'testimony as  to the genuineness of the signatnre 
thereto, and the authority of the writer for  sending it, so that it  may 
be shown that it  was not the act of the stranger; and where the evi- 
dence is only that a letter had been received, but was destro~ecl with 
the name of the president of the defendant corporation al~pruring a s  
the writer, but of this the witness was not quite sure, and there being 
no proof of the genuineness of the signature, it is insufficient to admit 
testimony of its contents bearing adversely to the contentions of the 
defendant. Tl'oody v. Spruce Co., 545. 

30. Ezide17ce-Co?itract.s-Pri?zcipaI and Suretg-Judgment-he plain- 
tiff's attorney having obtained three judgments for goods sold and 
delivered, had execution issued on all of then ,  whereupon the defend- 
ant  gave a written offer of guarantee of payment if the executions 
were withdrawn upon certain terms, which were accepted by the at- 
torney in writing, mentioning specifically al l  three of the judgments 
with amount of each. The defendant testified that  she was aware a t  
the time that there was three judgments and executions, and her tes- 
timony on the trial that  she did not understand that she guaranteed 
one of them, was improperly admitted. Pants  Co. v. West, 565. 

31. Evidence-D~eds and Convevance-Commencement of Actions-Puis 
Dorreign Continuance.-Where a plaintiff corporation has shown its 
right to acquire lands for a public utility which is  claimed by a rival 
company, deeds to the land made to the defendant since the com- 
mencement of the action are  not evidence of the latter's right. The 
admission of matters in defense since the last discontinuance dis- 
cussed by WALKER, J. Pozccr Co. v. Power co., 669. 

32. Euirleqzce-C70?~spil.ac?/ - Cornmissiorzs-Principal and Agent-Vendor 
and Purchasci-.-Evidence in this case held sufficient to sustain a ver- 
dict and judgment in plaintiff's favor tha t  he was entitled to his 
agreed commissions on sale of land of which he had been deprived by 
a conspiracy between the rendor and his purchaser. Crowell v. 
Parker, 717. 
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33. Evidence-Deceased Persons-Interest-Testimony of a party inter- 
ested of transactions or communications with a deceased person is 
properly excluded under Revisal, see. 1631. Quelch v. Putch, 694. 

34. Evidence-Iw~pression8.-Where relevant testimony has been intro- 
duced by the State that the prisoner's ha t  and cap had been found in 
17-itness' kitchen, which would require the unlatching and openling of 
the door, it is incompetent for the prisoner to ask the witness, not a n  
expert, if she thought she would have heard any one there, a s  such 
would be only the impression of the witness and not the statement of 
a fact. 8. v. Neville, 731. 

35. EvidenceCharacter-Witnesses.-Where a character witness for  a 
witness for  prisoner has stated tha t  he had not heard any one say 
anything about the character of the witness, the exclusion of a ques- 
tion a s  to whether he had heard his character discussed is not erro- 
neous or to prisoner's prejudice, the witness afterwards testifying a s  
to good character. Ibid. 

36. Evidence-Character-Witnesses-Npecific Statements-Cross Bzami- 
nation.-Proof of character of a witness must be elicited by general 
questions, and not by specific statements of the witness as to what 
another person has said respecting i t  ; and a party may not ordinarily 
cross-examine his own witness upon the subject. Ibid. 

37. Evidence-Character-VoZuntar2/ Qualifications.-A character witness 
may voluntarily qualify his evidence a s  to the character of a party, 
a s  in  this case, '"Yes, i t  is bad for selling liquor," the offense for  which 
he was being tried. 8. v. McEinney, 784. 

EXAMINATION. See Evidence, 12 13;  Appeal and Error, 12. 

EXCEPTIONS. See Reference, 1 ;  Appeal and Error, 10. 39, 45 ; Removal of 
Causes, 2. 

EXCUSABLE NEGLECT. Clerks of Court, 2. 

EXECUTION. See Wills, 4 ; Mortgages, 5 ; Deeds and Conveyances, 12, 15 ; 
Statutes 5 ; Clerks of Court, 1; Homestead, 1. 

EXECUTORS AND ADMINISTRATORS. See Evidence, 4 ; Actions, 1 ; Bills 
and Notes, 2 ;  Usury, 1. 

EXEMPTIONS. See Partnership, 1 ;  Statutes, 5; Sheriffs, I. 

EXONERATION. See Partnership, 1. 

EXPLOSIVES. See Negligence, 6. 

EXTENSION O F  PAYMENT. See Corporations, 6. 

EXTENSION O F  TIME. See Removal of Causes, 1; Contracts. 38. 

FACTS. See Larceny, 2. 

FAITH AND CREDIT. See Constitutional Law, 7, 9. 
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FALSE PRETEXSE. See Fraud, 1. 

FAMILY HISTORY. See Evidence, 8, 10. 

FEDERAL COURTS. See Remoral of Causes, 1. 

FEDERAL EMPLOYEES' LIABIIJITT ACT. See Master and Servant, 6, 7, 
5, 9. 

FEES. See Attornex and Client, 4 ;  Sheriffs, 1. 

FERTILIZER. See Vendor and Purchaser, 4. 

I.  PertilOe9~-Vendor and P~c~'c7~aser-Co~rtract~5'-Express TVan-ady- 
Analusis-Cq-ops-Da1nages.-An express warranty in the written 
contract of sale of commercial fertilizers guaranteeing a specified 
analysis, hut not a s  to the result on the crops in which it  is to be 
used, will protect the manufacturer or seller from the warranty ordi- 
narily implied that the fertilizer is fitted for the contemplated pur- 
]me.  Fertilizer TBor7;s ?;. Aiken,  398. 

2. Sanze-Pleadi?zc/s-Denzu1-1'~1'.-Where the maker of notes giren for  
commercial fertilizer therein waives all claims, damages and penal- 
ties in case of deficiency, except claim for the actual commercial 
ralue of clefiicielicy when ascertained and determined by the State 
Chemist from samples taken in the presence of the seller or his au- 
thorized representatire, the stipulation as  to the waiver is a reason- 
able and ralid one and excludes any and all e~-icleme as to Che effect 
of the fertilizer upon the crops upon the question of damages; and 
v7here there is no allegation in the pleading that the specified method 
bas been enlployed a demurrer is good. Ib id .  

3. San~e-Statutes-TVaiver.-Chapter 143, L a m  of 1917, repealing sec- 
tions 3945-3956 of the Revisal, prorides adequate and sufficient means 
and facilities for the analysis of fertilizers by the State Chemist, 
under conditions safeguarding both the seller and buyer thereof, and 
proricles that no suit shall be brought for damages resulting in their 
use excelrt after chemical analgsis qhou-ing defioiency of ingredien~ts, 
etc., with further provision allowing either party to make further 
agreement for their reasonable and lawful protection: Held,  a waiv- 
er by the purchaser of any demand for damages, except such a s  may 
be ascertained in the manner specified in the statute, is ralid and en- 
forcible under the present law. Ibid. 

FILING. See Deeds and Conreyances. 16. 

FISDIATGS. See Appeal and Error, 9, 41, 48; Evidence, 25: Contempt, 6. 

FIRES. See Actions, 2 ;  Railroarls, 2. 4, 10. 12. 13; Demurrer, 1; Appeal and 
Error, 29: Negligence. 13. 

FIRE ENGINES. See Street R a i h ~ a g s ,  1. 

FIRE REGULATIOSS. See JInnicilsal Corporation. 6. 

FORECLOSTRE. See Costs. 3. 5. 6 :  Mortgages. 9, 10. 11, 12. 
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I 
FORFEITURES. See Insurance, 4. 

I FORMER TRIAL. See Evidence, 5. 

I FRATERNAL ORDERS. See Insurance, 6, 7 ;  Contracts, 21. 

Fraternal  Orders-Mutual Insurance-Assessments-Statutes-RoyaI 
Arcanurn.-Fraternal and assessment orders of another State, having 
by its charter the right to issue certificates of insurance for  the bene- 
fit of its members and without profit is, since the amendments of 1899, 
governed by its own laws, rules and regulations, as  authorized by the 
State of its origin; and since that  amendment a raise of a n  assess- 
ment by the Royal Arcanum, under a purely mutual plan, necessary 
to  protect its policies and made in accordance with its constitutioh 
and by-laws without discrimination, and referred to in the applica- 
tions and policies, is valid. Revisal, sec. 4791; Wilson u. Order ofi 
Heptasophs, 174 N.C. 634, cited and distinguished. Hollingsworth v. 
Supreme Court, 615. 

2. Same-Constitutional Law.-Under the full  faith and credit clause of 
the Constitution of the United States, Act IV, sec. 1, the question of 
whether a n  assessment upon a policy of life insurance in  a fraternal 
order for the benefit of its members and issues without profit can be 
raised when necessary for  the protection of its policyholders is one to 
be determined under the laws or decisions of the State of its incorpo- 
ration, and the Royal Arcanum, being a Massachusetts corporation, 
the law of that  State permitting it  to be done is controlling. Ibid. 

3. Fraternal Orders-Mutual Insurance-Assessments-Policies - Com- 
tracts.-The provision in a policy of insurance of the Royal Arcanum, 
after stating the premium rate, providing for periodical payments of 
the same amount "so long a s  the membership continued," is not a con- 
tract, but a regulation subject to the society's constitution and by- 
laws binding upon its members as  to the raising of the assessment 
when necessary to the protection of its policies or to  its continued 
existence for the purpose contemplated by i ts  charter. Ibid. 

FRAUD. See Actions, 1 ;  Contracts, 3, 10; Trusts and Trustees, 2, 3 ;  Land- 
lord and Tenant, 2 ;  Statute of Frauds, 1 ;  Evidence, 21; Deeds and Con- 
veyances 12 ; Corporations, 10 ; ~Mortgages, 13 ; Contracts, 21 ; Bigamy, 1. 

Fratrd-False PretenseCorporations-Principal and Agent-Vendor and 
Purchasev-Secret Agreement.-Where one actively secures subscrib- 
ers to shares of stock in a corporation to conduct its business on s 
certain lot of land, representing that  the lowest price for the property 
was a certain sum, and he has a secret agreement with the owner that  
he was to  receive certain compensation for  the sale, and upon the 
formation of the corporation by acceptance of the charter he has ob- 
tained, induces it  to purchase the land a t  the price stated, it  was 
his duty to have disclosed his secret agreement with the owner, and 
his misrepresentation of the lowest price obtainable was fraudulent 
and obtaining money by deceit and false pretense. Hospital Co. v. 
$utph en,  94. 

FRAGDULEPTT JOINDER. See Removal of Causes, 4. 

FUNDS. See Estates. 4, 5. 
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FUTURES. See Evidence, 26. 

GARNISHMENT. See Attachment, 1. 

GIFTS. 
Gifts-Possesszon-Title-Wills.-Where the donor has given possession 

personal property to another to be delivered to a third person after 
his death, whether such third person is  entitled to the property after 
the donor's death depends upon whether the words or expressions of 
the donor, when parting with the possession, were sufficient to pass 
the title a s  well a s  the possession. Askew z;. Matthews, 187. 

GOOD FAITH. See Insurance, 2 ;  Evidence, 21; Corporations, 4. 

GOT'ERNMENT. See hiunicipal Corporations, 2. 

GOVERNOR. See Courts, 9, 10. 

GRAND JURY. See Jurors, 1. 

GRANTEES. See Deeds and Conveyances, 7. 

GRANTS. See State Lands, 1. 

GUARDIAN AD LITEM. See Parties, 1. 

HBBEAS CORPUS. See Parent and Child, 3 ;  Appeal and Error, 14. 

1. Habeas Corpus-Appeal and Error-Certioml-i - Cozrrt's Dlro-etion. 
Appeal to the Supreme Court will not lie from the refusal of a Su- 
perior Court judge to discharge the defendant from custody in pro- 
ceedings in habeas corpus, the remedy being by a petition for a writ 
of certiorari which is addressed to the sound discretion of the Su- 
preme Court. 11% re  Lee  croon^, 455. 

2. Habeas CorpusJudgments-Collateral Attack-Statutes.-Where the 
petitioner in habeas corpus proceedings directed to a Superior Court 
judge has previously been convinced in that  court of a n  offense of 
which it had jurisdiction, and accordingly sentenced to imprisonment 
under a final order, the judgment imports verity and evidence to col- 
laterally impeach it  is incompetent, and the application to prosecute 
the writ will be denied. Revisal, see. 1832. Ib id .  

3. Habeus Corpus-Certiorari-A petition for certiorari ill the Snpreme 
Court will be denied in habcas corpus groce~dings when it  appears 
therefrom that the prisoner is not entitled to his discharge. Ibid. 

HARMLESS ERROR. See Vendor and Purchaser, 3 ;  Apl?eal and Error, 13, 
16, 18, 24, 42 ; Instructions, 22. 

HEIRS. See Estates, 10. 

HOLDING OVER OFFICER DE FL4CT0. See Public Officers, 4. 

HOMESTEAD. See Deeds and Conveyances, 15. 
NonzesteadJzidgnze~~ts-Execut ion - Clerks of Court-Do?"maat Judg- 

met l ts-Not ions-StatuteHhe homestead is only a right of exemp 
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t i m  given the debtor i n  his land which is set apart  to him and 
freed from execution during its continuance (Revisal, see. 685), and 
where i t  has been laid off to him under execution of judgment, the 
judgment creditor may not have leave to issue execution against the 
homestead upon a dormant judgment against the homestead insured 
in a valid deed of trust by motion under the provisions of the Re- 
visal, see. 620. Hicks v. Wooten, 597. 

HOMICIDE. See Appeal and Error, 42; Mistrials, 1, 2. 

1. Homicide-Jfurdcr-Evidence-Trials-Qtlestions f o ~  Jwg-Evidencr 
that  the prisoner, on trial for murder of his wife who was expected 
to return home from a visit to relations and friends, stated she 
would return "home that  morning, and there was going t o  be hell to 
play"; that  he, a s  soon as  she returned and entered the house, 
cursed and abused her, and said he was going to kill her, and the 
fatal  shot was fired fifteen or twenty minutes later: Held, suBcient 
of premeditation and deliberation to sustain a verdict of murder in 
the first degree. 8. v. Roderick, 722. 

2. Homicide - Evidence-Intomication-Cursing.-Upon the trial for  (I 
homicide where the evidence tended to show that  the prisoner was 
beaten in  drunken row by his associates, then went to a house near 
by, got his pistol and returning, shot and killed the deceased, evi- 
dence a s  to whether he was cursing before the altercation took place 
is immaterial. 8. v. Davis, 723. 

3. Homicide-Deadly Weapon-Malice - Presumptions.-The law pre- 
sumes malice from the killing of a human being with a deadly 
weapon and places the burden upon the defendant to satisfy the 
jury a s  to any matter of mitigation or excuse. Ibid. 

4. Homicide-Sel f -de fenseCooZing Time - Evidence.-Where the evi- 
dence tends only to show that the defendant, after having been beat- 
en by his associates, went to  a near-by house and immediately re- 
turning with a pistol shot and killed the deceased, the question of 
self-defense does not arise and that  of "cooling time" was not relied 
on. Ibid. 

5. Homicide - Evidence-Questions for  Jury-Trials.-Where there is 
conflicting evidence a s  to whether the deceased was killed by a pis- 
tol shot of the defendant, or met his death from another source by 
being stabbed with some sharp instrument, the question is for  the 
jury under a proper charge from the court. Ibid. 

6. Homicide-Evidence-Self-defense-Characte of Deceased - Oircum- 
stantial Evidence.-Where, upon a trial for homicide with a pistol. 
there is no evidence of self-defense, and the evidence is not circum- 
stantial, evidence of the character of the deceased f o r  violence is 
properly excluded. Ibid. 

7. Homicide-Murder - MansZaughter-Deadly Weapon-Halice-Pre- 
sumptions-Conspiracy-Arrest-Oficer-Evidence - Questions for  
Jury.-The two defendants, a special policeman and his friend, were 
tried for murder in  the second degree, upon agreement with the 
solicitor, with evidence tending to show that the officer ran after 
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HOMICIDE-Continued. 

the deceased after being struck by him, calling on the bystanders. 
especially his friend, to  help in the arrest : that he caught the deceased 
and upon request of his friend to tnrn him loose, turned so as to ex 
pose the deceased to the piskol his friend had drawn on him, who then 
fired the fatal shot ;  Held, some evidence to be considered with other 
facts of a conspiracy to kill, and the law presuming malice from the 
use of the deadly weapon, other evidence was a t  least sufficient to 
sustain a verdict of manslaughter against the officer and murder is 
the second degree for  his coconspirator; and Held further, that  a re- 
mark made by the former to the latter that he should not have fired 
should only be considered by the jury in the officer's favor, and was 
not conclusive. S. v. Kirlilund, 772. 

8. Homicide-Crimilzal Law-Instructiorzs - Reasonable Doubt.-Where 
the charge of the oourt upon a trial for a homicide clearly giveis the  
prisoner the full benefit of the doctrine of reasonable doubt, and of 
the presumption of innocence, construing it  as  a whole, i t  is not nec- 
essary that the judge should repeat the instruction regarding rea- 
sonable doubt a s  his preface to each of his other instructions upon 
the relevant e~idence. Ihid. 

9. Honzicide-Deliberatio?%-Premeditation.-It is not required that  delib- 
eration and premeditation be of any preceptible time to constitute a 
homicide a s  murder in the first degree. S. v. Bynum, 777. 

10. Saglze-Evidence-Questions fo r  Jury.-Where there is evidence suffi- 
cient to convict the prisoner of a homicide, with further evidence 
that  the prisoner, in a wagon, followed the deceased, a woman, who 
was walking, stopped his wagon for an hour near the place the 
homicide occcurred, from which during that time female screams of 
terror were heard; several days thereafter the body of the detrasecl 
was found, her throat cut with a razor or knife, with wounds upon 
her face evidently made by a stick or club, with blood on i t ;  indica- 
cation that  a knife had been wiped on leaves or bushes; that  the 
body had been dragged along the ground, and that the woman's 
clothes were disarranged and so arranged a s  to indicate rape, etc.: 
Held, sufficient evidence of deliberation and premeditation to sustain 
a verdict of murder in the first degree, there being no evidence of a 
quarrel between the prisoner and the deceased, or that  they were 
acquainted. Ibid. 

11. Homicide - Criminal Lato-Prisoner-Vo7untarg Witness-Statutes-- 
Circunzstances.-While the failure of the prisoner charged with 
homicide to voluntarily take the witness-stand will not create a pre- 
sumption against him, the fact that  he did not testify, under the 
circumstances of this case, was a circumstance, though not evidence, 
which with the evidence introduced may have some n-eight with the 
jury as  to the nature of what occurred in bringing in a verdict of 
guilty of murder in  the first degree. Ibid. 

12. Homicide-Hurder-Robbe?-g-Identified Moncg - Evidence.-Where 
the prisoner is tried for the murder of the custodian of a safe 
which had been robbed, testimony of a witness a s  to a mended bill 
which had been deposited therein competent for the purpose of iden- 
tifying a similar bill found on the prisoner, and testimony that the 
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bill looked like the same one is either competent in corroboration or  
harmless. S. v. Cain, 825. 

13. Same-Hotiue.-Where a safe has been robbed and its custodian 
killed, i t  is  competent to show that  the prisoner was in need of 
money which he knew was kept therein to show motive. Ibid. 

14. Homicide-Murder-Euidme-Circmstance-Eidence in  this case 
is held sufficient to sustain a verdict against the prisoner of murder 
in the first degree, and testimony that  some unidentified person was 
seen a t  night near the place of the crime on a mule resembling that  
owned by the prisoner was, with the other evidence, a circumstance 
to  be considered by the jury. Ibid. 

HOSPITALS. See Physicians, 1. 

HUSBAND AND WIFE. See Limitation of Actions, 11; Principal and Sure- 
ty. 1. 

1. Husband and Wife-Criminal Law-Evidence-Witness-Third Party. 
,4 witness may testify to a conversation between husband and wife, 
on the trial of the former for  a crim'inal offense, tending to iacrimi- 
nate him occurring a t  the time of the arrest and in the presence and 
hearing of the witness. S. u. McKinney, 784. 

2. Same-Spirituous Liquovs-Sale.-Where there is sufficient evidence 
of the possession of more than a gallon of spirituous liquor in the 
defendant's possession, it  is competent for  a witness to testify that  
in  his presence a t  the time of the arrest the  prisoner's wife said to 
the prisoner that  she had repeatedly told him about selling whiskey, 
to which he told her to shut her mouth. "he would attend to his 
own business," the reply being i n  the nature of a rebuke and not a 
denial and evidence of unlawful purpose of sale. Ibid. 

3. Husband alzd Wife-Abandonment-Instruction-Willful - Criminrcl 
Law-Statutes.-Where the husband is indicted for abandonment 
under the provisions of Revisal, see. 3355, there is no reversible er- 
ror i11 the charge of the court for omitting the word "willful" in  
one part  thereof when he has elsewhere repeatedly instructed the 
jury that in order to convict the abandonment must have been will- 
ful, which must be proved beyond a reasonable doubt. S. w. Tay- 
lor, 833. 

IDENTIFICATION. See Contracts, 12; Constiutional Law, 12. 

ILLEGAL. See Contracts, 1, 3. 

ILLUSTRATIONS. See Eridence, 28. 

IMPRESSIONS. See Evidence, 34. 

IMPROVEMENTS. See Trusts and Trustees, 5. 

ISCRI3~IiY~4TION. See Evidence, 12, 14, 15. 

INDEMSITY COXPASIES. See Principal and Surety, 4. 

PKDEPESDEST COSTRACTORS. See Priircipal and Surety, 4. 
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INDEXIXG. See Deeds and Conveyances, 5,  6. 

INFANTS. See War. 2 ;  Negligence, 6. 
Infants-Contracts-Deeds and Conzjeyances.-The deed of a n  infant is 

only voidable, and a mortgage on his lands must be repudiated by 
him within a reasonable time after he reaches his majority or he 
will be deemed to have ratified it, and after three years it will be- 
come valid and binding. Hogan v. Utter, 332. 

INJUNCTION. See Stock Law, 1 ; Elections, 1 ; Municipal Corporations, 5. 

1. Injunction-Title of Lands-Adrnissiorb-Partial Recovery-Damages 
-Principal and Surety.-Where defendant, enjoined from cutting 
timber on the lands in controversy, admits the title of the plaintiff 
to the lands covered by his grant or deed, but the location of the 
lands thereunder is the disputed question, upon order dissolving the 
injunction as  to a part  of the locus i n  quo, the defendanlt is entitled to 
the damages he may have sustained by reason of having been 
wrongfully enjoined from cutting the timber, etc., on that part and 
to judgment accordingly against the plaintiff and his surety on the 
injunction bond. Revisal, see. 818. Davis v. Fiber Co., 25. 

2. Injunction - Equity-Cloud on Title-Btatutes-Corporations-Public 
Utilities.-The plaintiff corporation perfected its right under its 
charter provisions to acquire lands for the purpose of generating 
electricity for public use by water-power, which was being wrongfnlly 
and seriously interfered with by a rival corporation that had no: 
acquired the right: Held, the equitable remedy by injunction was 
available by the plaintiff; and Held further, that  such relief was 
proper under our statute, a s  construed by this Court, to remove a 
cloud upon title to real property. Revisal, see. 1389. Power Co., 670. 

IN PARI DELICTO. See Contracts, 2. 

IN PARI MATERIA. See Statutes, 1. 

INSOLVENCY. See Partnership, 1 ; Corporation, 9. 

INSTRUCTIONS. See Appeal and Error, 1, 19, 22, 23, 26, 29, 30, 32, 33. 
43; Negligence, 2, 8, 11 ; Ejectment, 3 ;  Animals, 1 ;  Evidence, 9, 28; 

Vendor and Purchaser, 3, 4 ;  Courts, 2, 6 ;  Assignment for Benefit of 
Creditors, 3; Tax Deeds, 1 ; Railroads, 9 ; Master and Servant, 7, 9 ; 
Contracts, 20 ; Spirituous Liquors, 2 ; Intoxicating Liquors, 1 ; Biga- 
my, 3 : Criminal Law, 3. 4, 0, 1 4 ;  Homicide, 8 ;  Lareens, 3 : Barg- 
lary, 2, 3 ;  and Wife, 3. 

1. Instructions-Deeds and Conveyances-Title-Adverse Possession.-In 
a n  action to recover land where there is evidence that defendant 
had been in adverse possession under color of title for  a sufficient 
time, and the jury has so found under proper instructions from the 
court, i t  is not error by the judge to treat a s  invalid a deed with 
which the defendant has not connected his paper title. Simmons 2;. 

Lumber Co., 232. 
2. Instrtrctio~~s-Verdict Directi~y-Tori Fcnsors.-Where there is er-i- 

dence tending to show that one of several joint tort feasors has 
compromised with the damaged person for a separate and indepen- 
dent tort. i t  is error for the trial judge to instruct a verdict, in a n  
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PNSTRUOTIOMS--Continued. 

action against another of the tort feasors, that  such conlpromisr 
olberated a s  a release to the defendant in  the action. Nlade c. Shcrrod, 
346. 

3. Instructions-Evidence - Contributory Negligence-Rule of Prudent 
Man.-Where the evidence in  a n  action to recover damages for the 
alleged negligence of the defendant is sufficient to establish contribu- 
tory negligence on the plaintiff's part,  if so found by the jury, it is 
reversible error for the trial judge to add to an instruction contain- 
ing the facts showing such negligence, that  they should find for the 
plaintiff if they found that  he acted a s  a reasonably prudent man 
under the circumstances. Hinson v. Telegraph Go., 132 N.C. 466, 
cited and applied. Cohoon v. Davis, 145. 

4. I%structions-Charge a s  a Whole-Appeal and Error-Instructions.- 
-4 charge by the court to the jury should be construed a s  a whole, 
each part  in connection with the others, and if correct when so con- 
strued, error assigned a s  to one portion thereof, separately con- 
strued, will not be upheld on appeal. Brown v. Mfg. Go., 201. 

5. Instructions-Conte%tions-Tam Deeds-Deeds and Conveyances-Ap- 
peal and Error.-Where the plaintiff has permitted the lands in con- 
troversy to be sold for taxes, and the defendant claims under the 
tax deed, it is  not error for the court to forbid the defendant's coun- 
sel to argue to tMe jury that neither the plaintiff nor his ancestor 
had paid anything for the land. McLaurin 0. Williams, 291. 

6. Instructions-Contentions-Appeal and Error-Objections and Excep- 
tiolzs.-A statement by the court of the contention ofi a party prop- 
erly arising in the controversy is not error and will not be consid- 
ered on appeal when not excepted to a t  the time. Ibid. 

7. I??structions-Colored Persons-Fair Trials-Appeal and Error.-A 
charge to  the jury, where one of the parties is  a white and the 
other a colored man, thal  they should give the litigant a fair an~d 
impartial trial regardless of color is not erroneous. Ibid. 

8. Instructions-TriaTs-Requests - Contracts-Options-Acceptance - 
Evidence-Omissions. - Where the evid~mce is conflicting as to 
whether the terms of a n  option withoat consideration to sell lands 
given to an agent for that  purpose upon commission were withdrawn 
before acceptance, the question is one fo r  the jnry under  roper ill- 

structions from the  court ; and where the court instructs the jury that 
i t  would be binding if the agent had procured a purchaser v h o  was a t  
all times ready, able and willing to purchase the property upon the 
stated terms, i t  is reversible error for him to omit or refuse to 
charge that  the defendant would not be bound by his option if he 
withdrawn i t  before its acceptance. Real Estate Go. v. Moser, 256. 

9. I??str!cctio?zs-Tq-ials-Wliidence - A correct request for instnrction 
which is  not supported by the evidence is  properly refused. Ibid. 

10. Instructions-Euidence-Negligence-Prayers for  Instructions. - A 
modification of defendant's request for instruction in a personal in- 
jury negligence case, so as  to incorporate other negligence acts of 
defendant, the evidence tended to show and omitted from the re- 
quest is proper. Spittle v. R. R., 497. 
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11. Instructions-A7emgence-Concurriwg ATegligence - Prayers for  In- 
struction.-Where the evidence tends to show concurring negligence 
of the defendant in a personal injury negligence case, defe~ldatit's 
request for instruction which omits this phase of the controversy 
is properly refused. Ibid. 

12. Instructions-Evidence-Questions of Pact-Prayers for  Instruction. 
A request for instruction is properly refused in a personal injury 
negligence case when erroneously based upon a conclusion of law in- 
stead of an issue of fact, or upon a priuciple of lam unsnpgort- 
ed by the evidence. Ibid. 

13. Imtructions-NegligenceIssues-Trials. issues in  this case a s  
to defendant's negligence and the last clear chance a r e  HeZd to in- 
clude an inquiry a s  to the proximate cause of the injury complained 
of and to require instruction thereon under the evidence. Lea 2~ 
Utilities Go., 460. 

14. Instructions-Negligence-Prozimate Cause-Appeal and Error.-The 
error of the trial judge in his charge to the jury in failing to in- 
struct upon the principle of the proximate cause of the defendant's 
negligence involved in a n  action for damage is not cured, in  constrn- 
ing the charge a s  a whole by a definition of negligence and proxi- 
mate cause stated in  the beginning thereof, without explanation of 
the relation of the one to the other and its application to the evi- 
dence. Ibid. 

15. Instructions-Intimation of Opinion-Ultimate Pacts.-As to whether 
a fact is sufficiently proven by the evidence is within the province 
of the jury to determine, and upon which the court may not inti- 
mate an opinion, Revisal, see. 525; and this inhibitionextends not 
only to the ultimate facts, but to all  the essential inferences of fact 
arising from the testimony upon which the ultimate facts neces- 
sarily depend. Phillips u. Giles. 410. 

16. Same-Limitation of Actions-New Promise - Writing-Signature. 
Where an acknowledgmeuit of a debt contained in a writing ynrport- 
ing to have been signed by the debtor, is  relied upon to repel the 
bar of the statute of limitations a s  a new promise to pay, in a n  
action thereon, and th,ere is evidence that  the signature was in the 
handwriting of the deceased debtor, the question as  to whether the 
debtor signed i t  was a n  inference of fact for the jury to determine 
upon the evidence, and a charge by the court that  the jury find the 
issue in the affirmative if they found the facts to be a s  testified is 
an expression of opinion on the ultimate fact to be proved, pro- 
hibited by statute, and constitute reversible error. Revisal, see. 53.5. 
Ibid. 

17. Instructions-Evidence-Peremptory - Appeal and Error.-An in- 
struotion based upon the findings of  he jury upon unconflicting evi- 
dence is  not objectionable a s  peremptory. Cole z;. Bol~r7, 536. 

18. I~rstr.i~ctions-L'?;idence-i\reqlige~icc-Co?~trib~itor~~ Neglig~nce-Pf-ori- 
mate Cause-Appeal and Error.-Where there is evidence tending to 
show that the plaintiff's intestate was killed by the negligence of the 
defendant railroad company in striking him with a locomotive mor- 
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ing along its track, without proper lookout or signals. or warning< of 
its approach, and also evidence that the intestate, by the observance 
of proper care, could h a ~ e  nevertheless avoided the injnry : €Icl/7. 
reversible error for the court in his charge to the jury to make the 
answer to the issue of negligence solely depend upon the question as  
to the proper l o ~ l i o ~ t  or warnings of the engine's approach and emit 
to charge them upon the principle of proximate cause. Daais v. R. 
R., 648. 

19. Instr-uctio?zs-Ev~dence-Contrmts.-The plaintiff contracted with the 
defendant to cut and deliver to it a certain quantity of cordwood 
on gondola cars to be procured by him from a railroad, delivered to 
the defendant. operating a logging road. and in turn to be d?li~ereci 
by i t  to the plaintiff. There was evidence tending to show, and per 
contra, that the plaintiff was damaged on account of the defendant's 
using these cars for other purposes: Held, an instruction to the jury 
n a s  erroneous and to defendant's prejudice which imposed a duty 
on i t  to furnish to the plaintiff a11 of the gondola cars i t  had r e  
ceived from the railroad and not confirming the question to the cars 
the plaintiff had procured from the railroad company. Walls v. 
Spruce Go., 662. 

20. I~zst~11~fions-a7~a?~don~rzcnt---co?~por~1tions-c7ra1-te~s - Thr charge of 
the court to the jury in this case upon the law of abandonment, 
when construed as  a whole, is held to instruct them that  the period 
of delay in which no work was done by the plaintiff corporation in 
acquiring land for public use was only evidence of abandonment of 
its charter rights, which could not have misled the jury, and was 
not erroneous. Whether the defense of abandonment is open to the 
defendant under the evidence in  this case, Quare? Power Co. v. 
Power Co., 669. 

21. last?-uctio?zs-Intoxicatioi~-Appeal and Error.--Where the defendant 
on trial for murder in the second degree has been convicted of man- 
%laughter and has received full benefit of the defense of intoxication 
under the court's instruction, a reference therein to nnconsciouness 
by voluntary drunlrness for the purpose of illustrating the charge 
viill not be held as error. S. v. Davis, 724. 

22. I??str.uctioxs-Co?~te?~tions-Appeal and Error-Objections and Excep- 
tions-Harmless Error.-Where upon trial of a criminal action the 
judge has properly charged the jury on the presumption of prison- 
er's innocence and the burden of proof required of the State. hi.; 
statement, if erroneous, of defendant's contention, not properly ob- 
jected to, that the question of prisoner's identification arose from ri 
mistake of the prosecutrix and not from false testimony, is not re- 
xersible error. S. v. A'eville, 731. 

23. I~~utrzictzotzs-Cfonfl!rtil)n c ' i~a~.c le- I? i torrc(~t~?~q L i ~ / u o r h  - R I I I Y ~ P I I  01 

Proof--4ppeal and Erro~.--A charge of the court to the jury erro- 
neously requiring the defendant to show that his possession of a 
gallon or more of spirituous liquor was not for forbidden purposes, 
several times repeated, is not cured by an instruction elsewhere 
therein correctiy giren, and the conflicting instructions conptitnte 
reversible error. S. v. Bean, 748. 
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24. Instractiolts-Bil~gli~zg E?;ide~zcc.-The mere calling the name of a 
witness by the judge in reciting the contention of the parties is not 
objectionable as  singling out the testimony of a witness when the 
appellant's contentions are  fairly stated a t  length, free from bias. 
S. v. McIver, 762. 

26. Instructions-Courts-Eapression of Opinion.-Reversible error will 
not to be found for expression of opinion on the  evidence by the 
trial judge when he refers to certain evidence a s  a fact a s  testified 
to by a witness and so fully understood by the jury, and not a s  s 
statement made by the court that such evidence had been established 
a s  a fact. S. v. Grifin. 

26. I?~structions-Criminal Law-Sez;e~"al Defendants.-Where the judge 
instructs the jury that they could find any one of several defendants 
on trial for larceny, or any two or all  three guilty, o r  they may ren- 
der a verdict of not guilty a s  to all of them, i t  is not objectionable 
a s  a n  instruction to find them all guilty, if  hey so found one of 
them. S. v. Ford, 798. 

INSURANCE. See Contracts, 16, 21; Fraternal Orders, 1, 3. 

1. I~tsurance - Bel%eficia?-g-Polioies-Colztract-Vested Interest-me 
beneficiary designated in  a n  ordinary life policy or a life, accident 
and health policy of insurance has a vested interest therein which, 
in  the  absen~ce of skipallation or condition affeclting it, cannot be al- 
tered or destroyed without his consent. Walser v. Insurance Co., 
350. 

2. Sanze-Stipulation~-EZectio~~s-Pu~w~c~~t to Ot7&ers--Goorl E'ait1~-A 
stipulation incorporated into a life, accident and health insurance 
policy appearing on the back thereof and referred to on its face a s  
affecting the rights of the named beneficiary, permitting the insurer 
to pay the loss, amolng oth,ers, to the brothers and sdslters of the de- 
ceased, etc., is for the lawful and desirable purpose of saving cost of 
administration and expense of contest among conflicting claimants; 
and where the insurer in good faith has made payment to the broth- 
ers and sisters of the deceased, who had incurred expenses in conse- 
quence of his last illness and his burial, i ts election will not be dis- 
turbed in favor of t~he wife, the named beneficiary, who had neglect- 
ed him. lbid. 

3. I ~ ~ s w a n c e ,  Pirc-Policies-Co~%tractS-Stiplclations. rule that con- 
tracts of fire insurance a re  construed against the insurer in favor of 
the insured is not changed by the adoption of the standard statutory 
form, and ambiguous terms and phrases therein a re  resolved in fa- 
vor of the la t ter ;  and where two interpretations a re  permissible the 
one which without violence to the terms employed will sanction the 
claim and cover the loss will be adopted. Smith v. Fire Ins. Co., 
314. 

4. Insurance, E'ire-Policics-('olls-ot~-c~c.ts-Forfcit~r~-c.s - The courts look 
with disfavor upon interpretating a contract of fire insurance to ef- 
fect a forfeiture. and a provision in such policy which might avoid 
i t  cannot hare this effect if i ts violation has in no way contributed 
to a loss thereunder, the subject of the action. Did .  
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5. Kame-Lumber-Clear Space Clause-Damages-Woodworking Enter- 
prise-Sawmills.-Where the policy of insurance on lumber against 
fires provides that the policy would be void unless a contin~uous 
clear space of 200 feet shall be maintained between it and "any 
woodworking establishment or drykiln," excepting tramways and the 
transportation of lumber across such space; and in action to recover 
damages for the loss of the lumber it is shown that  the required 
space was not kept between it and a sawmill operated by steam, bni 
that  the plant had been shut down for several days in  anticipation 
of moving it  elsewhere, and the fire causing the damages had origi- 
nated elsewhere without negligence on the part  of the insured; 
Held, the clause referred to does not invalidate the policy or pro- 
hibit recoveny thereunder. Semble, a sawmill is not a woodworking 
establishment in contemplation of the policy. I b ~ d .  

6. Azsurance-Fraternal Orders - Pleadings - Evidence.-Where the 
plaintiff sues to recover on a membership life insurance policy on her 
husband, allegiag the loss of the policy, her inability to find it, and 
that  her husband had been dropped on the defendant's roll a t  the \time 
of his death without charge or cause end against his proteslt, is un- 
available without proper allegation aind proof of the lost policy, that  
recovery was not barred by the contract or lapse of time, and that he 
had illegally been dropped, a'nd had regularly tendered his fees. Phil- 
lips 11. Junior Order, 133. 

7. Insurance- Fraternal Orders- Pleadings- Demurrer Ore Tenus.-- 
Where the wife of a deceased insured brings action individually and 
not a s  administratrix to recover upon the life insurance policy of her 
husband she mnst allege that  she was the beneficiary named therein, 
or the action will be disn~issed ore tenus. Ibid. 

5. Insurance, Life-Assessment Companies-Assessments Incwased-Poli- 
cies-Contracts.-A provision in the policy of a purely mutnal assess- 
ment life insurance company that the insurer has the authority to in- 
crease the assessment fixed in the policy itself, when necessary to pay 
death claims, in accordance with the actuary's table of mortality, or 
a s  the mortality experience of the company may require, is a valid 
defense in a n  aption by the insured to recover the assessments he had 
theretofore paid, on the ground that  his assessment had been raised. 
when i t  is shown that such increase was in accord with the terms of 
the policy ; and the insurer is not regnired to give previous notice of 
the increase in the assessment. Richardson ?.. Ins. Po., 714. 

INTEXT. See Deeds and Conreyances, 1, 3, 9, 1 7 ;  Wills, 1, 16, 26; Estates, 7, 
11;  Burglary, 1, 3. 

INTEREST. See Vendor and Purchaser. 1: Boundaries, 2 ;  Wills, 6 ;  Eri- 
dence, 18 ;  Estates. 5 ; Cor1)orations. 33. 

ISTERPRETATIOS. See J)eeds and Conreyances. 9: Wills. 13. 1G. 20. 

INTESTACY. See Wills, 7. 

INTIMATION O F  OPISIOX. See Instructions, 15. 
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INTOXICATING LIQUORS. See Instructions, 23. 
Intoxicating Liquors-Possession-Statutes-Prima Facie Case-Presunzp- 

tions-Burden of Proof.-Upon a trial for violating the prohibition 
laws of the State, when evidence is conflicting as  to whether the de- 
fendant had in his possession a t  any one time a gallon or more of 
spirituous liquor, made prima facie evidence of its violation by chap- 
ter 44, Laws of 1913, the presumption of innocence remains with the 
defendant throughout, with the burden of the State to show the fact 
of the possession or of the forbidden purpose; and a charge by the 
court that  the defendant must prove to the satisfaction of the jury 
that he did not have i t  for sale, if he had i t  in his possession, is re- 
versible error. S. v. Bean, 748. 

INTOXICATION. See Homicide, 2 ; Instructions, 21. 

ISSUANCE. See Statutes, 2. 

ISSUANCE AND ARTSWERS. See ,4ppeal and Error, 20. 

ISSUES. See Alimony, 2 ; Judgment, 5 ; Appeal and Error, 18,19 ; Master and 
Serrant, 6 ; Instructions, 13 ; Criminal Law, 14. 
Issues-Deeds and Conveyances-Mental Incapacitu.-An issue which sets 

out the date of the deed with inquiry a s  to the grantor's suificient 
mental capacity to execute the deed of that  date is sufficient in form 
and definiteness a s  to the time of such capacity to sustain a judgment 
in  plaintiff's favor. Burns v. Bz~rns, 447. 

JOINDER. See Removal of Causes, 7. 

JUDGE. See Courts, 7, 8, 9. 

JUDGMEKT. See Drainage Districts, 1, 2, 3, 4 ;  Attorney and Client, 1 ;  Es- 
toppel, 1 ; Appeal and Error, 8, 9, 15, 34 ; Principal and Agent, 1 ; At- 
tachment, 1 ; Alimony, 6, 7 ; Habeas Corpus, 2 ; Limitation of Actions, 
5 ; Divorce, 1 ; Evidence, 30 ; Principal and Surety, 4 ; Clerks of Court, 
1, Homestead, 1 ;  Deeds and Conveyances, 15; Bigamy, 1. 

1. Judgment-Consent-Partnership-Motion to Bet Aside-Laches.-A 
member of a partnership against which a consent judgment has been 
entered in open court, in his absence with the approval of another 
member of the firm, is charged with knowledge thereof, aucl his mo- 
tion to set it  aside will be barred by his laches in failing to act ihere- 
on, in this case for over seven years. Chemical Co. v. Bass, 427. 

2. Judgnzents-Estoppel-Estates-Tenant for Life.-Where the right to 
compensation for betterments placed by the life tenant upon lands has 
been adjudged against him, o r  that  he "is not entitled to a sale of 
the land to collect the improvements put thereon by him," the judg- 
ment reciting that  the "cause is heard by consent on the pleadings, 
report of comn~issioner, and other records," with leave to plaintiff to 
amend his complaint, which was not done, with exception to the judg- 
ment appealed from but not perfected; Held, the judgment is con- 
clusive between the parties and operates as an estoppel in another 
action between them upon the same subject-matter. Northcott v. 
Sorthcott, 148. 

3. Judgmcllts-EstoppeGNonsi~it-Appeal and Ewer.-Where the court 
has by consent considered the action upon the ericlence and the plead- 
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ings and enters judgment therein for defendant as  if upon demurrer, 
which is excepted to without perfecting the appeal, in another action 
upon the same subject-matter between the l~arties, i t  is H c l d .  the 
judgment so entered is equivalent to one of nonsuit under our statute. 
Ibid. 

4. J ~ r d g ~ ~ z ~ ? ~ t s - E ~ t ~ a n c o t ~ s  Ikfatters-Eacthse-weal and Ewor-dctiorcs. 
TT7here judgment has been excepted to and the appeal not perfected, 
the appellant in another action involving the same subject-matter may 
not dispute the finality and conclusiveness of the judgment by show- 
ing he had another cause of action which he had not brought for- 
n-ard. Ibid. 

3. Judgme?rts-3~eyliyenc~-Issues-An~wers.-Where damages sought to 
be recorered against a father and son for a wrongful death a re  ap- 
parent from the pleadings and trial as depending upon the negligence 
of the son, running an automobile a t  the time of the injury v ~ i t h  the 
permission of the absent father, and the jury hare  found by their 
verdict that the son was not negligent, m-ithout anqmering the issue 
as  to the negligence of the fathw, a judgment in favor of them both 
is properly entered. Tayloi- v. Stewart, 199. 

6. Judgnzei!t-Estoppel-Estates-Co?ztii?g~nt intef-csts-8tntutes.-A for- 
mer action determined before the enactment on the subject by the 
Legislature, holding that  contingent remainders in lands, etc.. cannot 
be sold unless all persons r h o  may by aiip lmssibility be interested, 
united in such decree, cannot estop the parties to proceedinqs there- 
after brought under the provisions of the Statute, Fell's Revisal, see. 
1390, authorizing the judicial sale of property. or portions thereof, 
when there is a rested interest -with remainder orer to persons not 
in being, or n hen the contingency has not yet happened, etc. Pettdle- 
ton v. TPilTiams, 248. 

7. J~idg1~te?tts-PleadiIlgs-De~1~ttr1'er-Estoppel.-A judgment sustaining 
a demurrer to the pleadings upon the merits. mhile it  stands unre- 
versed, is conclusire as  an estoppel in another action b e h e e n  the 
same parties upon the same subject-matter. Bank c. Dew, 79. 

S. J?~dg~~zents-Appearance-Trials-Default-Aftonley and Clienf-Laclz- 
es-Xotions.-The plaintiff allowed the return term of court to pass 
v-ithout filing complaint, and also negligently delayed filing reply 
after the answer, alleging a counterclaim had been filed. The defend- 
ant's attorneys were nonresident of the county, but practitioners 
therein, and repeatedly informed their client that  no adrantage could 
be taken by plaintiff, and they knew that the case ~vould not be 
reached, according to the usual setting of the trial calendar. until a 
year or more thereafter. The reply mas filed near the end of a term, 
the case specially set by the judge and called therein, but continued 
to a fixed time a t  the next term with order to notify defendant's a t -  
torneys. The only notification was by sending a copy of the calendar 
by mail in an unsealed enrelope, shon7ing the setting thereon of the 
case in question. A nieritorions defense being shov7n on defendant's 
motion to set aside the judgment consequently rendered by default, i t  
is Held, the action of the trial court in  setting aside the judgment for  
escusable neglect wai: not erroneous: and el en if the defendant's 
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attorneys were in laches, i t  would not bind the defendant, who ha3 
shown himself free therefrom. Grandg 2;. Products Co., 512. 

9. Judgments-Default-Terms of Court-Orders-Clerk of Court.-A 
judgment by defanlt for the n-ant of an answer must be rendered in 
term; and where, in an action to recover land, the court enters a n  
order that the clerk enter judgment for plaintiff, if the defendant does 
not answer and file justified defense bond n-ithin ten days after ad- 
journment for the term, the judqment so entered after the term by 
the clerk is a nullity and unenforcible by writ of possession, though 
the judgment was duly signed in term and attached to the order. 
Puette c. JfzcZZ, 535. 

10. Judgmer~ts-Bills and hlotes-Collateral Security-Caslz. Pa~nwnts-  
Principal and Swety.--In an action against an admi~listrator to can- 
cel a note, the plaintiff had giren to the intestate, i t  appeared that 
the intestate debt to another payment of the plaintiff's debt to  an- 
other, and had taken the note secured by a mortgage as collateral se- 
curity. together n-ith a certain sum of money. The intestate paid the 
debt, apl~lyinq the money thereto : Held: a judgment was properly 
ordered in the defendant's faror  for the difference betweeen the 
amount of the cash payment and the actual amount of the indebted- 
ness which the intestate had paid. Wlcisnant c. Price. 611. 

JUDICISL SALES. See Estates. 1, 2. 5 .  

JCRISDICTIOS. See Ejectment. 1 : Jnqtice of the Peace, 1 : Courts, I. 5 : Re- 
mom1 of Causes, 5, 6 ;  Contempt. 6. 

JURORS. See Courts, 10: Mistrials. 1. 2 :  Appeal and Error, 45. 

1. Jurors-Grand Jlir!l-Constitutional Lazr-Iumhe~ of Jz~rol-s-Stat- 
11ten-Cotlrts.-TT'here the jniwrs are  regularly drawn for a two weeks 
tern1 of court, Revisal. sec. 19.59, but i t  is held only for the second 
week and by a difiereat jiidge comnlissioned thereto by the Governor, 
i t  is proper for the presiding judge to use the second week jurors for 
the grand jury, though but 16 in number, withou~t requiring that their 
names be again put in a hat and drawn therefrom by a child under 10 
years of aqe ; and it will be presumed, nothing to the contrary appear- 
ing, that the judge had satisfactorily questioned them as to their 
qualifications. S. o. Brittain, 143 N.C. 689. cited and applied. The con- 
stitutional requirements as  to the reqnisite number of grand jurors 
and its history discussed by CLARK, C.J. A'. v. Wood, 809. 

2. Jurors-Selection-Objection to Jurors.-Defendants in a criminal ac- 
tion have no right to select a jury, but only to object to jurors, which 
applies both to grand and petit juries. Ibid. 

JCSTICE OF THE PEACE. See Ejectment. 1. 
Justices of tllee Peace-J~criudictioir-Ejectr,zerzt-Lundlord a ~ d  Tellant- 

Equity-Option-Acceptance.-There i t  appears in an action of eject- 
ment that  the plaintiff had leased lands to  the defendant, and under 
a writing containing an option to purchase on certain terms within 
a stated time. and the option, if exercised a t  all, had been done so 
thereafter, about a week in this case, the defendant has no such in- 
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JCSTICE O F  THE PEACE- Conti~~ued. 

terest or equity in  the lands as  will deprire the justice's court of its 
jurisdiction. deronze u. Setxer, 392. 

MILLISG. See Animals, 1. 

KKOWLEDGE. See Trust and Trustees, 6. 

LACHES. See Bppeal and Error, 3, 5 ; Judgment, 1, E ; Clerks of Court, 2. 

LARDS. See Costs. 1, 2 ;  Wills, 7, 23; Contract\. 12, 13:  Eridencr, 1 7  
18, 19, 20 ; Mortgages, 7 ; Cor~porations, 13. 

LBRDLORD S S D  TEXANT. See Ejectment, 1 ;  Justices of the Peace, I. 

1. Lalzdlord and Tenant-Lease-Option-Acceptance-Contract.-4 con- 
tract for the lease of lands giring the lessee the pririlege to buy with- 
in a certain specified time upon a partial payment on the purchase 
price of so much cash and the balance according to stated terms is a 
lease with a n  option to purchase, nrhich option must be exercised 
within the time stated and in accordance n-ith its terms. and creates 
no interest in the propert3 itfelf unless and until s w h  ib awel)ted 
ac-cordingly or sufficiently waired b~ the optionee. Jerome 9. Setzer, 
392. 

2. La?zdlord and Temn-Leases-Fraud-Title.-Where the plaintiff has 
been in possession of the lands in diul~nte f o r  tn  enty-three year\ and 
continues therein, and has executed a lease thereof to the defendant, 
it  may be s h o r n  in eridence that the defendant induced the lease by 
fraud and misrepresentation, and upon establishing this as  a fact, the 
relation of landlord and tenant is unarailable as  a defense. XcLau- 
rift c. T17iZliams, 291. 

3. Landlord a?rd Tenant-Evidence-Q~~estio?zs fov Jury-Trials.-Evi- 
dence that the defendant has induced the plaintiff, a n  ignorant colored 
man. to accept a lease of his own land upon defendant's representa- 
tion that  it  was necessary to get a paper title to the lands after it  had 
been sold for taxes, is sufficient upon the question of defendant's 
fraud and misrepresentation to take the issue to the jurx. Ibid. 

1. Lareeng- C1-inzi?zal Lei!.-- " R e c e i ~  t Possession"- Prcsumptio?zs.- The 
doctrine of recent possession. as  applied under indictment for larceny, 
should be kept within proper limits, and a presumption of guilt mill 
only apply when the possession is of such character as  to manifest 
that the stolen goods came to the possessor by his own act or with his 
undoubted concurrence. S. c. Ford, '797. 

2. La~.cc?z~-Facts.-The presumption of larceny from "recent possession" 
when it  exists, is one of fact, and is stronger or weaker as the pos- 
session is more or less recent, and as  the other eridence tends to show 
it to be exclusive or otherwise. Ibid. 

3. Sanzc-I~z~t1-uctions-Trials.-~~hen "recent possession" is relied upon 
to convict for larceny, on a Saturday night, and there is eridence that 
the goods were found on Sunday in a warehouse a t  the rear of a 
store of a partnership of which one defendant w i s  a member, and 
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that a certain third person committed the theft a t  night with a n  uni- 
dentified person, under this and the further evidence of this case, it  is 
Held that there was sufficient evidence for conviction; but, as  there 
was evidence that the ~varehonse was readily accessible by others, and 
the store had been left in charge of a clerk, etc., i t  was reversible 
error for the trial judge to instruct the jury that the "recent posses- 
sion" of the goods in the warehouse raised the presumption of guilt 
of the defendant, a member of the firm. The guilt of the other gart- 
ner mts  not involved in the case. Ibid. 

4. La?.ceny-Evidence-Trials-Questions for Jury.-Where the evidence 
in a prosecu~ion for larceny, tends to show that one of the defendants 
with an unidentified person, took the goods a t  night and carried them 
away with the cart and horse of his codefendant and put them in a 
warehouse. where they were fonnd the next day: that the cart mas 
driven to the house of the codefendant, where both of them were ca- 
rousing or drinking that night, etc., i t  is sufficient to sustain a ver- 
dict of conviction for them both. Ibid. 

LEASE. See Laudlord and Tenant, 1, 2 :  Trust and Trustees, 3. 6, 7 ;  Trusts, 
2 ;  Criminal Lan-, '7. 

LETTERS. See Contracts, 11 ; Evidence, 29 : Sgpeal and Error. 26. 

LIABILITY. See Contracts, 7 :  Principal and Agent. I. 

LIESS. See Tax Deeds, 1. 

LIFE TESANT. See Estates. 5. 

LI1\IITATIONS. See Deeds and Conreyances, 4 ;  Estates. 6, 9. 

LINITATIOK OF ACTIOSS. See Ejectment, 3 : Pleadingc. 2 : Trusts. S ; 
Railroads. 6 :  Instruction. 1 6 ;  Bills and Notes, 5 .  

1. Linaitatio?~ of Actions-dfortqaqes-Principal and Surety-Statutes.- 
Where sureties on a note join in a mortgage on land in which they 
n-ith the maker of the note hold the fee, the fact that the th ree-ye~r  
statute bars the note does not prevent the mortgagee from foreclos- 
in?, the statute applicable beine tell p a r s  after forfeiture of t he  
mortgage, or after the power of sale became absolute. or after the 
last payment made thereon. Revisal, see. 391 ( 3 ) .  Jenkins G. Griffin, 
184. 

2. Same-Interpr etatio? of Statzctes-Prospecthe Effect.-While formerly 
there mas no bar to the execntion of a power of sale contained in a 
mortgage of lands, mortgages theu executed are  ;nude wbjrct  lo the 
ten-year statnte. Revisal, sec. 311 ( 3 ) ,  by Revisal, sec. 1044. Ibid. 

3. Limitation of Actioizs-TI z~sts-Slaves-Title-Possessio+Reentl.1/ 
Ouster.-Title to lands may be coareyed in trust to the use of those 
mlio IuaS not lanfully hold it  s u ,  q e t l c r l a .  and the htatnte of limi- 
tations will not begin to run against the remainderman in a devise in 
trust for the support of certain named slaves for life, until the death 
of the last survivor of them in favor of their heirs or assigns; and 
were i t  otherwise it r o u l d  require a reentry and ouster in order to 
set the statute in motion, the claimants being in possession under the 
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will. The date of the e~nancipation of s l a ~  es discuwed by CLARK, C.J. 
Shazc; ?;. TT'atd, 192. 

4. Limitation of Actio?cs-Co7ot-ddvwse Possc8sioi1-Title-State.-Evi- 
dence of necessary a d ~ e r s e  possession and location of lands under 
color for thirty years is sufficient to take title out of the State; as, 
also, in  this case. a grant from the State. Canter u. Chilton, 406. 

5. Linzitation of Actions-Adverse Possession-Partition-Color-Boufida- 
ries-Jz6dgnzet1ts-Deeds and Conveya?tces.--An entry upon and tak- 
ing possession of lands under a judgment in partition proceedings 
constitute color of title, but it is necessary, in an action to recover 
lands, for the party thus claiming to introduce in evidence the petition 
or a description of the land thus entered; and where he has failed 
to do  so and introduces a later and sufficient deed to show color, his 
adrerse possession mill only be considered from the later period. Ibid. 

6. Lintitation of Actions-Adverse Possession-Color.-Where the only 
disputed question in an action to recover lands is the diriding line 
betweeen two adjoining owners, depending upon the location of a con- 
trorerted corner, the question of adverse possession under color does 
not arise. Ibid. 

7. Limitation of Actions-Sew Prontise-Statutes.-Revisal, sec. 371, does 
not change the character or quality of the acknowledgment or new 
promise theretofore required to repel the bar of the statute of limi- 
tations in an action on contract, except that the new promiqe should 
be "in some writing signed by the party to be charged." Phil7ips v. 
Ciles, 409. 

8. Sa~ne-Inzplicatio?~ of Lax-Promise to Pa?/.-In order to rerix-e a debt 
which is barred by the statute of limitations, there must be an ex- 
press unconditional promise to pay the same in writing or a written 
definite and unqualified acknowledgment of the debt a s  a subsisting 
obligation, signed by the debtor, etc., and from which the law will 
imply a promise to pay. Ibid. 

9. Xunze-Intplication Repelled.-Where the debtor has by a signed writ- 
ten instrument, unqualifiedly and definitely aclrnowlcdged the debt a s  

- his subsisting obligation, the law will imply a promise to pay it, and 
it  is sufficient to repel the bar of the statute of limitations unless there 
is  something in the writing to repel such implication. Ibid. 

10. Same.--A paper-writing signed by a parent certifying that she owes her 
daughter a sum of money, in a stated amount, for moneys she had 
borrowed from her a t  mrious times, and stating the daughter v a s  t o  
ha\*e a certain sum of money from her estate, giving her reasons, is 
sufficiently definite to imply a promise to pay the amount of the debt, 
and as  a new promise, to repel the bar of the stntute of linritations. 
Ibid. 

11. Limitation of Actions-Dccds aud Convc~iz~zces-Tax Deeds-Posses- 
sio~b-Ecideilce-Hzisbai?(I and 1T7ife.-The right of action to recoTer 
lands under a tax deed is barred by the three- ear statute of limita- 
tions; and R-here the e~ idence  tends only to show that  the wife was 
the purchaser and remained in poqsession with her husband, the 
owner. the latter of ~ ~ h o n l  continuecl to exercise acts of ownership, 



such possession does not, for i ts  duration. s u s ~ ~ e n d  the operation of 
the statute or repel its bar to the wife's action bronght after a delay 
of more than three years from her acquisition of the tau deed. Jordan 
v. Simmons, 537. 

12. Limitation of Actiom- Vendor and PlcrcAaser- Co?zsigmze?at.- The 
statute of limitations began to run when the relationship between the 
parties became adrerse, in a n  action by the rendor to recover for 
goods sold and delivered on consignment. Lttcas v. Hardin, 719. 

LIQUIDATION. See Corporation, 5. 

LIVE STOCK. See Carriers of Goods, 3, 5 ;  Carriers of Passengers, 1. 

LOCAL LAWS. See Constitutional Law, 5. 

LOGGIKG ROADS. See Railroads, 1. 

LUlMBER. See Insurance, 5 

LUMBER ROADS. See Railroads, 4. 

RIALICE. See Homicide, 3, 7 

RUNDAMUS. See Drainage Districts, 2. 

MASSLAUGHTER. See Automobiles, 3 ; Homicide. 7. 

JIL4NUFACTURE. See Spirituous Liquors. 1 

NSRRIAGE. See Deeds and Conreyances, 4 ;  Alimony, 1. 
dfarriage-Divorce-Residence.-Where the laws of another State se- 

quire that a party seeking a divorce, there must be a residence of 
twelve months preceding the commencement of the suit, he may not 
obtain a bo~za fide domicile there by remaining a few days or weeks, 
but spending practically all of his time in this State. S. v. Herron. 754. 

MARRIAGE LICENSE. See Register of Deeds, 1. 

MASTER AND SERVAKT. See Yegligence, 4 ;  Trials, 2 ;  Commerce, 2. 4 ;  
Railroads. 11. 

1. Xuster and Serca~rl-E'~~~l)lo~ler and Eri1~1lo!~ee-Plea~Ii71g.s - A-egll- 
yence-Railroads-Demun-er Ore Tenus-Car Couplings.-Where the 
complaint in  a n  action to recover damaqes for a personal injur7 alleges 
that  the defendant employer, an industrial enterprise, owned and 
operated cars on a railroaod siding, also so used by the railroad com- 
pany, and while coupling cars, in the course of his employment fur- 
nished with a defective coupler. the plaintiff mas compelled to kick 
the coupling with his foot, which was caught by a splinter and 
crushed, when his position rendered i t  impossible for him to signal 
the engineer of the railroad company to stop, etc.: Held, contributor7 
negligence does not appear a s  a matter of law, and a demurrer we 
tenus on the ground that the complaint does not set out a cause of ac- 
tion is bad. Parks v. Tanning Co., 29. 

2.  $faster and Servant-A7eglige1tce-E~idet~ce-Co?~trbutor~ Stgligence- 
Assmnptiotz of Risks-Res Ipsa Loguitzcr.-Where the plaiutiff sues to 
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recover damages for a personal injury caused by the alleged negli- 
gence of the defendant, and there is evidence tending to show that the 
injury was received while he was working, in the course of his em- 
ployment, a t  defendant's planer of an old style, and that a safer ma- 
chine had been approved and in general use for a number of years, 
which is so constructed a s  to prevent the injury complained of, the 
questions of negligence, contributory negligence and assumption of 
risks are  for the determination of the jury. under the rule of the 
prudent man. As to whether the doctrine of Rcs ipsa Zoquitur ap- 
plies to the facts of this case, Quaere? Lynch v. Dez~ey Rros., 152. 

3. Master and Servant-Employer. avd Employee-Duty of Xaster-Safe 
Place to Work-Ecidellce-h'egligence-Accident.-The plaintiff, em- 
ployed to assist in loading slabs upon railroad cars, conveyed to him 
for bhe purpose, upon a triangular "slide" 50 or 70 feet long. was in- 
jured by some of the slabs coming down the slide upon him unex- 
pectedly, and in his action to recover damages of his employer there 
was evidence in his behalf that it  was caused by a defective or knotted 
rope, operating a "tipple," used for the purpose of sending down the 
slabs when wanted for the purpose of loading: and in defendant's 
behalf that the plaintiff had been instructed and knew how to operate 
the rope controlling the "tipple," and that  his injury was caused by 
his own negligence therein: Held, the court having properly charged 
the jury upon the law of negligence, contributory negligence, and the 
negligence of a fellow servant, the rerdict in plaintiiff's favor should 
be sustained under the rule that when a thing which causes i n j u v  
is shown to be under the defendant's management and the accident 
would not ordinarily happen if proper care had been observed by 
him, i t  furnishes evidence of the defendant's negligence in failing fo 
exercise the care required of him. Cochran e. Kills Go., 169 N.C. 63, 
cited and applied. Brown u. Jffg. Go., 201. 

4. Master and Servatit-SegTigence-Assumption of Risks-Co?rtriblctory 
XegZigence-EmpToycr and Employee.-The doctrine of assumption of 
risks by the servant engaged in a dangerous employment arises by 
contract, and does not embrace an injury received through the negli- 
gence of the master in failing to perform a distinctixe duty t h a t  he  
owes to the servant therein engaged; and where through the negli- 
gence of a railroad company some of its box cars became loose and 
ran  into its freight train, injuring the conductor thereon. evidence 
that  the conductor n-as r~ulning his train without a headlight in vio- 
lation of a statute, riding a t  the time in a caboose car which he had 
placed in front of the locomotive, and might not have been injured if 
i t  had been properly placed in the train, bears on contributory negli- 
gence to be conqidered bg the j n r ~  in diminution of the damages 1r:l- 

der the Federal Employers' Liability Act. Hortorz v. R. R., 472. 

5. Master and Serzant-begligeace-Contribzltory n'egligence-Statutes- 
Trespassers.-The conductor on a railroad train does not become a 
trespasser to whom the company om-es no duty except to refrain from 
willful injury by running his train without a headlight in violation of 
a statute. Ibid. 
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6.  Xuster aild Sercu?~t-Federal Employers' Liaail i ty Act-Dn~nriges-De- 
pepzdellts-Issues-Statutes.-In an action to recover damages under 
the Fedeml Employers' Liability Aet for the legal del~endents of a n  
employee suffering injury or death through the negligence of a rail- 
road company while engaged in interstate commerce a t  the time of 
snch injury, each of the beneficiaries coming ni thin its provisions i~ 
entitled to recover the pecuniary benefit he or she may hare  sustained 
from the negligent act, and issues as  to the amount a s  to each, should 
be submitted to the jury. Oar State Statutes, Revisal, sees. 39-60. 
relating to a recovery by a personal representative of the deceased for 
a wrongful death, have no application. I n  re Btoae, 173 N.C. 20s. 
cited and distinguished, and the dictum therein overruled. Ibid. 

7. Vaster and Servant-Pederal Employers' Liability Act-Instmctio~w- 
Damages-Appeal and Error.-Upon the measure of damages to be 
awarded to the dependent children of an e m l ~ l o g ~ e  of :I iailrond coin- 
pany, killed by the negligence of the company while he n7as engaged 
in interstate commerce, a charge is proper that  the jury should award 
as  to each such a n  amount a s  the deceased would reasonably be ev- 
pected under all  the facts and circumstances in the case to have con- 

hb SLlS- tributed to the maintenance and education of the child, the lo-. 
tained being peculiarly its own and including a reco~-ery for the loss 
of that  care, counsel, training, and education which the child might. 
under the eridence, have received from the parent, and which only 
could be supplied by the services of another by compensation; and 
where it  is necessarily implied from the language used, that it  is lim- 
ited to the minority of such children, i t  will not be held objectionable 
as  not restricting the maintenance allowable to their minority. Ibid. 

8. A21aster and Sercant-Enzployer and Emplo~ee-Federal Ernp1o~e1's 
Liability Act-Co.rztributorg Seglige?tce-Evide?1ce-Yo?isllit-Tria7s. 
Contributory negligence is not a defense under the Employers' Lis- 
bility Act, and evidence thereof may not be regarded upon motion t o  
nonsuit upon the evidence. Davis v. R.R., 648. 

9. Master and Sereant-Employer und Employee-Federal Enzplo~er's 
Liability Act-Danzages-Contribt~to~~y Segligence-Instrzictions.-dn 
instruction to the jury for the adineasuren~ent of damages nnder the 
Federal Employer's Liability Act, where there is e~idence of both 
negligence and contributory negligence, should follow the rule of pro- 
portion specified in  the statute, or refer to the occasion for contrast- 
ing the negligence as a nleans of ascertiliniaq what proportion of the 
full damages should be evcluded from the recovery; and leaving it to 
the july to determine otherwise the reasonableness of :he dedi~ction, 
is reversible error. Ibid. 

MATURITY. See Contracts, 1.7. 

hIAPORS. See Public Officers, 6 ,  

hIEhSURE OF DAXAGES. See Railroads, 8 

ME31ORBXDUX. See Mortgages. 11. 
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JIEK'TAL ANGVISH. See Damages. 3 ;  Telegraphs. 1, 5.  
Mental Anguish-Segligence-Pitysicat Injury.-Under allegations of the 

conlplaint in a n  action to recorer damages for a physical injury caus- 
ed by defendant's negligence, that  plaintiff suffered certain serious in- 
juries, from which he continues to suffer, etc., "great pain and dis- 
tress," he may recover for actual suffering, both of mind and body, 
n-hen they are  the immediate and necessary consequence of the negli- 
gent injury. Hargis a. Pozcer Co., 31. 

MENTAL CAPACITY. See Wills, 9, 12; Issues, 1 ;  Deeds and Conveyances, 13. 

MENTAL DISEASE. See Deeds and Conveyances, 14. 

RIERCHASDISE IN BULK. See Statutes, 3, 4. 

MINOR SOx. See Automobiles, 2. 

RIISAPPROPRIATION. See Trusts, 1 ;  Appeal and Error. 6. 

JIISDEJIEANOR. See Criminal Law, 7. 

JIISJOISDER. See Actions, 3 : Demurrrer, 1. 

MISREPRESENTSTIOS. See Contracts, 21. 

MISTRIALS. See Appeal and Error, 48. 

1. Jf istrials-Miiriler-Hop~~icide-Cccptl Felony--Jurors Withdrazcn- 
TI-inl-Coicrts.-In maintaining a fair and impartial trial, the conrt 
may n~ithclram- a juror in the trial of a capital felony when it  is nec- 
ehsary for emct  justice to be done: and where a juror has, under a 
ll~is~~ilderstanding, told the solicitor, upon his examination, that  he 
could convict in thc first degree the prisoner upon trial for murder 
wlrler circumstanrial evidence, and after the jury had been impaneled 
he could not do so, and that i t  was his own fault that he had an- 
swered to the contrary, the court may withdraw a juror, enter a mis- 
trial, impaneled another jury, and proceed to try the prisoner. It is 
not required that the court should wait until the introduction of the 
evidence and then ~nnlre a mistrial by withdrawing a juror. S. 1;. 

Cain, 82.5. 

2 .  Vi.rtrial- Vurder- Homicide- Capital Felony- Appeal and Error- 
Fiwdilzgs-Tzlror Wit11drazm1.-Where a mistrial in a capital felony 
has been properly made by the court, by nithdrawing a juror, and 
thereupon another and impartial trial has been given, objection on 
appeal that the prisoner has been deprived of his plea of former jeop- 
ardy is untenable. Ibid. 

R1Or)IFICATIOS. See Alimony, 6 ; Drainage Districts. 4. 

JIOKEY ORDERS. See Telegraph. 3. 

MORTGAGEE. See Mortgages. 9. 15. 

RIORTGAGEE'S DEED. See Mortgages, 6. 

NORTGAGES. See Ejectment, 2. 4 ;  Costs, 3, S. 6 :  Tenants in Conlnion, 1, 2, 
3 : Limitation of Actions. 1 : Principal and Suretj-, 2 : Rills and Sotes. 6. 

1. Mortgages-Title-Trzists.-A mortgage of lands c0nreFi.q to the niort- 
gagee the legal title in trust for the security of his debt. TVeafhersbec 
v. Goodlcin, 234. 
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N0RTGdGES--Co?ttin1ccd. 

2. Sa-ilte-Dcfa~ilt-Possessiolz.-~4 mortgagee of lands. or his assignee, 
after default by the mortgagor, is entitled to the possession, but ac- 
countable to the latter for the rents and profits thereof. Ibid. 

3. d for tgages -Pozaer s -Sa l e s -ATo f i ce -S ta t2c i sa1 ,  sec. 641, as to 
notices of sales of land, is construed to apply to sales under fore- 
closure of a mortgage by order of court and other judicial sales, and 
not to such notice when sale is made under the power contained in 
the mortgage itself, leaving the parties free to contract with reference 
to the notice thereof. The dictum in Palmer 5 .  L a f h a n ~  173 N.C. 61, 
that  the requirements as to adrertising a re  directory only, is over- 
ruled except in its application to execution sales. Hogan v. Utter, 333. 

4. JIortgages-Sales-Powers-ATotice-Advertise~~tent-Statufes.- Revis- 
al, see. 641, requiring notice under mortgage, etc., for thirty days 
is by express terms prospective in effect and is amended by the Law.; 
of 1909, ch. 705, prescribing publication in a newspaper "once a week 
for four weeks"; therefore it does not affect mortgages made prior 
thereto coming under the provisions of Revisal, see. 104% requiring 
that XI-hether advertised in a newspaper or otherwise, the sale "shall 
be advertised by posting a notice a t  some conspicuous place a t  the 
courthouse door," etc., for twenty days, etc. Jenkins v. G?-ifin, 184. 

5. Mo~.tgages-Sales-Pozoers-Ewecutiovi of Presunzptions.-While powers 
of sale under mortgage are closely scrutinized by the courts and held 
to the letter of the contract, the law presumes the regularity of the 
sale in  the execution of such pon-ers and places the burden of proof 
on the party claiming a failure of proper notice or advertisement to 
show it. Ibid. 

6. Sanze-Moq-tqagee's Deed-Recitals-P1-esu~~zptio~?s-Statutes.-b recit- 
al in the mortgagee's deed to lands that the sale was dnlg advertised is 
prima facie eevidence of its correctness; and Held, in this case, au 
advertisement of the sale under the power of the mortgage for  thirlty 
days a t  the courthouse door and three other public places, and a pub- 
lication in a newspaper of four weeks, was a sufficient compliance 
with a provision in the mortgage requiring advertisement for  "thirty 
days, or as  the lam directs." Ibid. 

7. iCfortgages, Chattel-Real flstate-Lands.-8 written instrument cre- 
ating a lien on crops to be raised on adequately described lands, to 
secure advancements made, with p ro~~is ion  that  should the crops be 
insufficient "'said paper is to be considered a mortgage on his lands" ; 
Held, the writing creates a lien on the land itself for the amount 
found to be due and unpaid, after the application of the proceeds of 
sale of the crops, and enforcible by judgment of foreclosure. As to 
~vhether the writing is an equitable or legal mortgage, Quare? Semble, 
the latter.  ell^ v. Fornzan, 294. 

8. Mortgages-Original Par t i e s -Reg i s t ra t iov~~J f~n ior  Xortgages-Przori- 
ties-Distribution.-Where a paper-writing has the effect of a mort- 
gage on lands, the question of proper registration as  between the 
original parties is immaterial, but becomes necessary for considera- 
tion when a junior mortgagee under a registered mortgage is made a 
party to the action, and the question of priorities has arisen in the 
distribution of the proceeds of the sale. Zbid. 
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9. 3Iortgayes-Tenants in Common-Dieision of Lands-Foreclosure-- 
Rights of Xortgagee-Rig7its of Purchaser.-Where a mortgagee sells 
lands under the power contained in the mortgage given by tenants in 
common, without suggestion of fraud or irregularity, the fact that 
subsequent to the execution of the mortgage and before the sale the 
mortgagors served the cotenancy by dividing the lands in  no wise 
affects the rights of the mortgagee to his lien upon the whole land or 
that of the purchaser to receive his deed upon paying the amount of 
his bid. Eoerhart v. Adderton, 403. 

10. JIortgages-Foreclosure-Sales for  Casli-Payment-Rights of ilfortga- 
gors.-Where. according to the terms of the mortgage, the lands have 
been adrertised and sold for cash, the fact that  the mortgagee did not 
require the purchaser to pay his bid for nineteen days cannot, alone. 
advantage the mortgagor in his endearor to set aside the sale. Ibid. 

11. Mortgages- For ecloszcse- Auctioneer- Il.Iemoraizdu+ Contracts- 
Rtghts of Pz~rchaser.-The purchaser a t  a sale under foreclosure un- 
der the power conferred in a mortgage of lands may enforce the con- 
tract and denland his deed upon payment of his bid after the auction- 
eer has signed the memorandum thereof. Ibid. 

12. IlJortguges-For~'c7osr~1-c-Prii~c7raser-llfortyac/ee.-The principle for- 
bidding a mortgagee lo buy in the lands subject to his mortgage has 
no application to a mortgagor's becoming the purchaser a t  the sale. in 
the former in%mce the mortgage remaining notvc-ithstanding the sales 
thereunder. Ibid. 

13. 4fortgages-Pzirc7~uses b y  Hortgagee-Fraud-Presumptions-Burden 
of j)rooT-Isaz~es-Pleadi?zps.-\There the montgagee takes by abso- 
lute deed a part of the mortgaged land from his mortgagor, fraud or 
duress is psiirza jiacze presumed, and in the latter's suit to redeem the 
mortgagee must allege and show that he paid full price and withol~t 
oppression, and upon his failure to do so no issue as  to such matter 
is raised. Cole c. Boyd, 5.55. 

14. Mortgages-Purchase b g  .lIortgagee-Eegistration-Vendol- ofi Vortga- 
gee.--\ purchaser for full value after registration of the mortgage 
from a mortgagee who has since taken an absolute deed from his 
mortgagor acquires no superior right to the land than his grantee had. 
Ibid. 

15. JIortgages-Jfortgugee-C)zitsta?zding Title-Addiliorral Secrir.it~.-An 
outstanding title to lands afterwards acquired by the mortgagee is 
only a n  additional security to the mortgage debt. Ibid. 

16. Mortgages---Bills of Sale.-A paper-writing conveying personal prop- 
erty, reciting that i t  if to better secure the payment of a debt, and 
upon its payment to be satisfied in the same manner as  deeds may be 
canceled a t  Ian., though called a bill of sale by the creditor, is in 
effect a mortgaqe. and  ill be so regarded. Sumner v. Lumber Co.. 
657. 

17. Afortgages-Personal Property-Registratio??- 4 tfrrclzvrclit. - A rrior: 
gage of personal property made to a nonresident must be registered 
in the county where the property is situated t o  have priority orer the 
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rights of attaching creditors of the mortgagor. Homfhal c. Btcr~ce77, 
109 N.C. 10, is cited and distinguished. Ibid. 

18. Hortgages-Parol Evidence-Appeal and E?-lor.--Where a chattel mort- 
gage has been introduced in evidence in a controversy to determine 
the rights of the mortgagee and attaching creditors, the exclusion of 
testimony in mortgagee's behalf tending to show that the parties in- 
tended the writing to be a mortgage, is harmless and not to the mort- 
gagee's prejudice. Ibid. 

19. Xanze-Hearsay-Opinion.-Testimony of a witness as  to a conversation 
between himself and the mortgagee relating to a paper-m-iting put in 
eridence and appearing upon its face to be a mortgage. if otherwise 
competent, is hearsay and incompetent as  substantive eridence, as Is 
also the opinion of the witness as  to the effect of the transaction. 
Ibid. 

20. alortyages-Attachment-Priorities.-The owner of an improperly req- 
istered mortgage of personal property in his possession holds it  sub- 
ject to the prior claims raising under attachment of the mortgagor's 
creditors. Ibid. 

NORTGAGOR. See Mortgages, 10. 

3fOTIONS. See Appeal and Error, 3, 5, 8, 9, 33, 40; Judgment, 1, 5 :  Blimonp. 
6 ; Removal of Causes, 2 ; Pleadings, 7, 9, 12 ; Homestead, 1. 

UOTION T O  QUASH. See Criminal Lan., 15. 

MOTIVE. See Homicide, 13. 

MUKICIPAL CORPORATIONS. See Statutes. 1 ; Courts, 1 : Constitutional 
Law, 1, 6 ;  Public Officers, 1, 2, 4, 6 ;  Street Railways, 1, 3. 

1. Municipal Corporations-Cities and Towns-Election-Voting Places- 
Booths.-Where i t  is admitted that no voter had been interfered with 
or prevented from voting a free ballot a t  a municipal election to 
change the charter i t  becomes immaterial that no place had been pro- 
vided with booths in which the voters could retire to prepare their 
ballots. Taylor v. Greensbo~o, 423. 

2. Mti&-ipal Corpof-ations-Cities and Talons-Chartrr-Af1tef1dincnts- 
Education-Taxatio?t-Coordinate Goaernme?~t.-An amendment hy 
referendum made to a city charter under ordinance passed in pnr- 
suance of chapter 136, Public Laws 1917, and of the recent constitu- 
tional amendments creating a board of education with power to ascer- 
tain and certify the necessary amount of a tax necessary to maintain 
the schools to be leried by the town commissioners, does not create 
a separate and unrelated corporation. but a coordinate branch of the 
city government under the express and ralid legislative porn-er con- 
ferred. Ibid. 

3. ill~c??icipal Corporations-Cities and Towns-Charier-.4meitdmeitts-- 
Ballots-Elections.-Where the question of amending a city charter in 
several respects are, under a valid ordinance, submitted to its voters 
upon ballots expressing the choice of the voter a s  either for or against 
the amendment, the forms of the ballots are  sufficient. Bank v. Win- 
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ston, 168 N.C. 512, cited and distinguished. Semble. the method of 
submitting the question is regulated by the Legislature and not re- 
stricted by the Constitution. Ibid. 

4. 12f ,'nicipaZ Corporations-Cities and Tozcns-Bond Issz~es-Electric 
Ligh,ts- Water-works- Betceraye- Discretio+zary Powers- Repeat.-- 
Where the rights of third parties have not supervened, a present 
board of aldermen of an incorporated town, within their discretion, 
may revoke the action of a preceding board thereof, differently con- 
stituted calling for a valid issuance of bonds for a n  electric light. 
water-rrorks and sewerage system, which discretion the courts may 
not supervise. Lucas 2j. Belhaven, 124. 

5. Municipal Corporations- Cities and Towns- Public Improuements- 
Bonds- Contracts- Condition Precedent- I?zjumtion.- Where a 
former board of aldermen of a n  incorporated town have passed resolu- 
tions for a bond issue for electric light, water-works, etc., systems, 
and have entered into a contract for their erection upon conditions 
that  the bonds bring par, and pending a n  injunction against the action 
of the board i:s attorney delivers the bonds to purchasers thereof and 
allows. under his instructions, damages to the purchasers of $2.573 
and expenses. etc.: Held, the contract for the erection of the various 
systems is unenforcible for failure of the conditions under which it  
was entered into and the pendency of the restraining order. Ibid. 

6. 3funioipal Corporations-Fire R e g u l a t i o ~ ~ s - O r d i i z a n c e M n  ordinance 
regulating the speed of street cars therein outside of the fire limits, 
requiring them to stop for the passage of fire engines going to a fire, 
erc.. giving the firemen thereon the right of way upon the streets. etc., 
is a valid one. Spittle 5. R. R., 498. 

7. Municipal Corporations-Cities and Towns-Streets and Sidezcalks- 
Surface Waters-Negligent Constmction-Damages-LVeg1igence.-A 
municipal corporation is not ordinarily responsible in  damages for 
the increase of water upon a n  abutting owner in  regard to the flow 
and disposal of surface water incident to the grading and pavements 
of its streets, acting in pursuance of legislative authority, unless there 
has been negligcnce on its part which caused the damages romplained 
of. Youxnans v. Hendersonville, 574. 

8. Same-Dedicatiom of Streets-Powers Conferred.-The right of a mu- 
nicipality to change the grade of its streets and improre them ac- 
cording to modern and generally approved methods passes to the 
municipality in the original dedication and may be exercised by its 
authorities as  the good of the public may require. snbject to ~ 1 1 t h  r o ~ i -  
dition that  it  be exercised with proper slrill and caution ; and if. in a 
given case, or as  i t  may affect the property of some abutting owner. 
there is  a breach of duty in this respect causing damage. the munici- 
pality may be held responsible. Ibid. 

9. Municipal Corporutions-Cities and Tozcnr-Surface Waters-XegTi- 
gence-Danzages-Compensation.-While municipal corporations maF 
ordinarily pave and grade their streets without liability for an in- 
crease of surface water naturally falling on the l a n d ~  of a private 
owner, where the work is properly done, they are  not allowed, from 
this or other cause, to concentrate and gather such water into arti- 
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ficial drains and throw them on the lands of a n  individual owner in 
such manner and volume as  to cause substantial injury to same with- 
out making adequate provisions for its proper outflow, unless com- 
pensation is made, and for a breach of duty in this respect an action 
will lie against them. Ibid. 

10. Municipal Corporations--Cities and Towns-Surface Waters-Drains- 
Connecti?zg Pipes-Liability-Storms.-In this action against a rnu- 
nicipality for concentrating the surface water in grading and paving 
its street upon the land of an abutting owner to his damage, there 
was evidence tending to show that  the city had placed a subsurface 
drain on the plaintiff's land, running beneath his dwelling, insufficient 
to carry off the water, and on the other hand that  the injury was 
solely caused by insufficient and improperly laid connecting drain 
pipes placed by the plaintiff to carry off the water fmm his remain- 
ing land. The damages sought were caused by the rising of water in 
plaintiff's dwelling, etc. : Held, the defendant's liability depended 
chiefly upon whether the injuries sustained were likely to result and 
did result under and from defendant's negligence in placing an in- 
sufficient substance drain pipe, under the conditions presented, with 
regard to whether the defendant had made adequate provision for 
the surface water under all ordinary rains and storms likely to occur, 
or whether the injuries complained of were entirely caused by plain- 
tiff's own default in negligently laying his connecting drains. Ibid. 

11. Municipal Corporatior~s-Cities and Towns-Surface Waters-ATegZi- 
gence-Measure of Damages.-Where a municipal corporation is liable 
in damages to the land of a n  owner abutting upon the street, caused 
by its negligence in failing to provide a sufficient drain to carry off 
the surface waters, a recovery may be had of such as  may have di- 
rectly resulted from the defendant's wrong, and all consequential 
damages which could reasonably be expected to occur, and did occur, 
under the conditions existing a t  the time. Ibid. 

12. Municipal Corporations-Surface TVaters-Negligence-Damages-Duty 
to il1inimixe.-Where a municipality has damaged the land of an abut- 
ting owner upon the street by reason of its failure to construct an 
adequate drain pipe to carry off the surface waters from the street, 
such owner is not required to minimize his damages by running a 
counter drain, or incur substantial expense in the protection of his 
property when it  is largely experimental in  i ts  nature and might 
result in incurring liability to a lower proprietor. Ibid. 

MUNICIPAL LIMITS. See School Districts, 1. 

MUNICIPALITIES. 
Municipalities-Cities and Towns-Charter-Amendments-Ballots-EZw- 

tions-Schools-Taxatio?z.-Upon a referendum by valid town ordi- 
nance to ascertain by ballot the will of the voters upon the question 
of an amendment to the charter to create a school board and increase 
the minimum rate of taxation for school purposes, the result in favor 
of the amendment will not be declared void because the ballots were 
small rectangular papers of two kinds, upon one being printed "For 
the proposed amendment to the city charter," and upon the oth& 
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"Against the proposed amendment to the city charter," the regula- 
tion in  the existing charter a s  to the kind of ballot to be nsed being 
directory only. Taylor 2;. Greensboro, 423. 

MURDER. See Homicide, I, 7 ,  12. 14:  Mistrials. 1, 2 .  

NECESSARY EXPENSES. See Drainage Districts, 2. 

NEGLIGENCE. See Master and Servant, 1, 2, 3, 4, S, 9 ; Mental Anguish, 1 : 
Contracts, 6, 8,  10;  Railroads, 1, 2, 4, 5, 9, 10, 11, 12, 13, 14 ;  Principal 
and Agent, 1 ;  Instructions, 3, 10, 11, 13, 14;  Automobiles, 1, 2. 3,  4 ;  
Trials, 2 ;  Judgments, 6 ;  Trespass, 1 ;  Street Railways, 1, 3 ;  Damages. 
3 ;  Pleadings, 12 ;  Telegraphs, 3 ; Municipal Corporations, 7, 9, 11, 12:  
Carriers of Goods, 3, 4, 5 ; Carriers of Passengers, 1 ;  Appeal and Error, 
29 ; Physicians, 1. 

1. h'egligence-Imminent Peril-Contributory Negligence.-Where one is 
employed in a tent on a mountainside as  a blacksmith with other em- 
ployees of defendant cutting trees thereon, and the evidence shows 
that  one of these trees came down and a broken limb pierced the tent, 
broke the anvil, and another employee therein across from the anvil. 
which was in  the way of plaintiff, safely escaped by running; that 
a limb struck the ground a t  a place from which the plaintiff had 
jumped; that he only received warning when the tree was a distance 
of about 20 feet, and that he was running away so fast he could not 
turn, and his impetus carried him over a railroad dump, .which caused 
the injury: Semble, the plaintiff, under such circumstances, could 
not be considered guilty of contributory negligence. Hargis v. Pozcev 
Co., 31. 

2. Rome-Bule of Prudent iian-Instructions.-h charge of the judge to 
the jury must be construed as  a whole, and, if so construed, it  is a 
correct statement of the law applicable to the evidence arising under 
the pleadings, i t  will not be held as  erroneous because unconnected 
fragments thereof, taken separately, may appear to be erroneous : and 
where exception is taken to a fragment of the charge, because of the 
judge's failure to charge the rule of the prudent man, this fragmeut 
mill be construed with a preceding action, mith which i t  is connectecl, 
and which states the rule of l a v  contended for by the appellant. Ibid. 

3. h7egZige?tce-4feasz~e of Damages.-The rule for the measure of dam- 
ages for a personal injury negligently inflicted was correctly charqed 
by the judge to the jury under the decisions of Wallace I;. R. R.. 104 
AT.C. 442; Rushing v. R. R., 149 AT.C. 162. Ibid. 

4. Xegligence-Legal Duty-,4ct of God-RaiTroads-Cars as  Dzcellhiy- 
Storms-Master and Sercant.-A railroad company which has per- 
mitted an employee the use of its box cars a t  a siding as  a residence 
for himself and family ovTes him no legal duty to hare the cars moved 
to a place of safety upon the approach of a storm which floods the 
cars with water and destroys his household effects, and consequently 
is not liable for damages, they being caused by the act of God. for 
which the company is not responsible. Matt1bezc.s v. R. R., 36. 

5. 37egligence-Per.soizal Injr~ru-Ph?jsiciu?~-Duly 05 #emant.-The plain- 
tiff cannot recover fcr  his pnin and suffering solely caused by llio 
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own neglect to call in a physician or his inattention to the wound, in  
his action to recover damages for a personal injury. The charge of 
the court in this case is approved. Brown u. Mfg. Co.,, 201. 

6. A7egligence- Ezidence- Explosives- Children- Infants-Trials-Won- 
suit.-Evidence in this case that  defendant used blasting caps and ex- 
plosives in its business, kept in an unenclosed and open and reaclili- 
accessible house, exposed to view on a short pathway leading from a 
public road and near a village of from 100 to 150 people; and around 
which children were known to play. and that one of them, a lad of 
seven years, entered the open door of the unguarded house. took 
sereral of the caps from a n  open case without knowing of their na- 
ture or dangerous character, which exploded in his hand mhile he 
was exposing them to a fire a t  his home and injured him, is sufficient 
upon the issue of defendant's actionable negligence. Barnett v. Cot- 
ton Mills, 167 N.C. 580, cited and applied. ICrackanah-e v. M$g. Co., 
436. 

7. ATegligence-Rule of the Prudent Xan-Breach of Duty.--Negligence is 
the absence of that care which under the circumstances should be 
exercised a s  a duty to another under the rule of the ordinarily pru- 
dent man. Lea v. Utilities Co., 459. 

8. Same-Railwazis-Instructio?~s-Trials-Ape and Errol-.--Where the 
evidence is conflicting as to whether the motorman on defendant's 
street car should have seen the plaintiiff's danger in crossing the 
track in a buggy in front of the moving car in time to have slowed or 
stopped the car, and avoid the injury complained of, the defendant's 
liability does not solely depend upon whether its motorman should 
have perceived the plaintiff's danger, under the rule. but also upon 
whether he then should have stopped it ,  under the existing circum- 
stances, in time, by the exercise of crdinarr care, to have prevented 
the injury; and an instruction that does not present this latter phase 
of negligence when it  arises under the evidence is reversible error. 
D i d .  

9. Negligence-Prozimate Came.--Negligence, to be actionable. must be 
the proximate cause of the injury complained of, or the cause that 
produced the result in continued sequence, without which it  would 
not hare occurred, and one from which any man of ordinary pru- 
dence could have foreseen that such result was probable under the 
facts as  they existed. Ranzsbottom v. R. R., 38 N.C. .?I, cited and 
applied. Ibid. 

10. Negligeme-Proximate Cause-Burden of Proof-Trials.-The burden 
of proof is on the plaintiff to show that the injury complained of n-as 
the proximate cause of defendant's negligence, which is ordinarily a 
question for the jury. Ibid. 

11. Same-Instructio?zs-Trials-Street Railmays-Railroads-Appeal and 
Error.-Where the defendant's actionable negligence depends upon 
whether its motorman on its moving street car should have seen the 
plaintiff's danger in crossing its track in a buggy in time to have 
stopped the car and avoid the injury complained of, an instruction 
to answer the issue of negligence in the affirmative if the motorman 
should hace seen the danger, under the rule of the prudent man, 
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I leaves out the question of proximate cause from the jury's considera- 
tion, and is reversible error. Ibid. 

12. Yegligence-Evidence: Corroborative; Contradictorg-Subseque+~t Re- 
flair.-Where damages are  sought in  a n  action by an employee against 
his employer for the latter's negligence in  leaving a hole in a con- 
crete floor with spikes in it, where plaintiff was required to work. and 

! which caused the injury complained of, and there is conflicting eri- 
dence as  to whether such condition existed a t  the time, it  is compe- 
tent in contradiction of the defendant's evidence and in corroboration 
of the plaintiff to show that the defect had since been remedied, 
though incompetent as substantive evidence of the negligence alleged. 
Xuse v. lllotor Go., 466. 

I 

13. beyligelrce-Fires-Evideqzce-Trials-Quest for  Tux?/.-Evidence 
tending to show that the defendant independently operated a logging 
road, and that fire was set out to the damage of plaintiff by defend- 
ant's skidder haring no spark arrester or other protection against fire 
mhere inflammable matter had collected. and mhere sparks had fallen 
from the skidder and ignited, communicating to the plaintiff's prop- 
erty, i s  sufficient to take the case to the jury upon the question of 
defendant's actionable negligence. WalTs v. Spruce Co., 602. 

14. A'egligence-Reckless Slzooting-Toujns-Ordi+za??ces.-A person, while 
shooting sparrows with a 27 Winchwter rifle in a town, who inad- 
rertently shoots through a window in the toilet of a hotel 60 yards 
distanct is guilty of such conduct as  makes it  proper to submit to a 
jury the question of his liability in  damages to a person he has thus 
injured, n-ithout the necessity of an ordinance prohibiting shooting 
within the town. Townsend v. VcCull?tnz, 698. 

SEGOTISBLE IxSTRUXEXTS. See Bills and Xotes, 1, 3, 5, 7 ;  Carriers of 
Goods. 2. 

SEPHEWS. See Estates, S 

NEW PROMISE. See Contracts, 16 ; Limitation of Bctions. 7 ; Instructions, 
16. 

SEXT FRIESD. See War, 2. 

XONRESIDENTS. See Attachment, 1 ; Costs. '3. 

ZTOSSUIT. See Torts, 2 ;  Estoppel, 1 ;  Eridence, 7 ;  Principal and Agent, 2 ;  
Judgments, 3 ; Trials, 1 :  Railroads, 4, 11, 12;  Automobiles, 1 ;  Negli- 
gence, 6 ;  Commerce, 3 ;  Master and Serrant,  8 ;  Criminal Law, 12. 
3-onszcit-Ecidence-Trials.-On a motion for nonsuit, consideration may 

be gix-en only to facts and legitimate inferences therefrom which 
tends to support the plaintiff's claim. Acery v. Palme?-, 378. 

SOTATIONS. See ET7idence, 22. 

SOTICE. See Attorney and Client, 4 :  Jlortgilgec. 3, 4 : Contr~acts. 15 ; T r n ~ t s ,  
3 ; Corporations, 4 ; Estoppel, 2 ; Bills and Sotes, 3, 7 ; Constitutional Law, 
10;  Railroads, 14. 

OATH. See Evidence, 16. 
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OBJECTIOSS ASD EXCEPTIONS. See Instructions, 6, 22; Appeal and 
Error, 13, 25, 27, 32, 35, 43 ; Pleadings, 14. 

OBSTRUCTIONS. See Appeal and Error, 34. 

OFFER. See Vendor and Purchaser, 2 ;  Contracts, 17. 

OFFER ,4SD ACCEPTSXCE. See Contracts, 19. 

OFFICERS. See Corporation, 9 ; Homicide, '7. 

OFFICES. See Constitutional Law, 13, 14. 

OJIISSIOS. See Instructions, 8. 

OPISIOS. See Will-, 9 : Courts, 2 ; Appeal and Error, 24 ; Mortgages, 19 ; In- 
structions, %. 

OPTIOX. See Landlord and Tenant. 1 : Justices of the Peace, 1 ;  Instructions, 
8 :  Contracts. 17, 18. 

ORDERS. See Judgments, 9. 

ORDISAX'CES. See Street Railvays, 3 ; 3iunicipal Corporations. 6 ; Xegli- 
gence, 14. 

OUSTER. See Limitation of Actions, 3. 

OST'KERSHIP. See bntomobiles, 2. 

BSREST AXD CHILD. See Appeal and Error, 14. 

1. Parent and C7~ild-Custody of Child.-The prima facie right of parents 
to the care and custody of their infant children is a natural and sub- 
stantive one which will not be interfered with by the courts unless 
the good of the child clearly requires it. Atkinson u. Downing, 244. 

2. Sanze-Child's Welfare.-While this parental right is fully recognized 
in this State, i t  is further held that  the welfare of the child is also 
entitled to full consideration and on especial facts may become con- 
trolling in  the disposition of its custody. Ibid.  

3. Same-Habeas Corpus.-It appearing in the present case that a female 
child, now 11 years of age, has been in the care and custody of her 
grandparent since the death of her mother, four years ago and more; 
that said grandparent is amply able to take care of her, and that he 
has done so affectionately and properly; that she has a secure and 
comfortabie home with desirable neighbors and associates; that the 
father, the petitioner, though spoken of as  a man of good character, 
could not and was not circumstanced to give the child the same de- 
pendable advantages of ed~lcation and religious training and environ- 
ment necessary to the child's welfare, the judgment of the Superior 
Court av7arding the child to the custody of the grandparent will not 
be disturbed on appeal. I b i d .  

PSROL AGREEJIEX'T. See Contracts, 14, 15, 16. 

PAROL TRTSTS. See Trusts and Trustees, 1. 

PARTIAL RECOVERY. See Injunction, 7 .  
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PARTICEPS CRIJLINIS. See Criminal Law, 7. 

PARTIES. See Action, 2 ; Mortgages, 8 ; Corporations, 8, 15 ; Demurrer, 1. 
Parties-Guardia?~ ad Litenz-Represe~ztatioiz-Supven~e Cozcrt-Appoint- 

meut-Statutes.-Where a construction of a will by the court is sought 
and i t  appears that certain of the minors in interest had been served 
with process b ~ i t  inadvertently a guardian ad liten?, had not been ap- 
pointed; and it appears that their rights had been thoroughly consid- 
ered and determined in the Superior Court and presented on appeal, 
and there are  no issuable facts involved, the case will not necessarily 
be remanded for the appointment of a guardian ad litenz and the SII- 
 rem me Court may appoint one under authority of Pell's Revisal, see. 
1.546. Perry zj. Perry, 144. 

PARTITION. See Limitation of Actions, 5 .  

PARTNERSHIP. See Attorney and Client, 2 ; Judgment, 1 ; Trusts, 1. 
Partller-ship-lndizidual Liahf lify- Insolve?zcy- Erenzptions- Consent- 

Credttors-Eroneratio?z.-Each member of a partnership is individ- 
ually liable for partnership debts, with the right to hare  the firm's 
assets applied thereto in exoneration; and, in case of insolvencv, 
neither member of the firm may claim his personal property exemp- 
tion therefrom. without the consent of the other; and this principle 
applies in exoneration of the retiring partner, and for the benefit of 
the firm's creditors, vhen the continuing partner has bought out the 
other upon condition that he shall assume the indebtednew and pay 
then1 out of the assets of the partnership. Farnzer v. Head, 273. 

PAYMENT. See Tendor and Purchaser. 1 ; Costs, 4 : Torts, 1, 3 ; Insurance, 
2 ; Corporations, 12 ; Mortgagees, 10 ; Princil~al and Surety, 4 ; Judgment, 
10 ;  Contracts. 29. 

PECUSIARY INTERESTS. See Public Officers, 3. 

PENALTY. See Register of Deeds, 2. 

PERIL. See Xegligence, 1 .  

PERSOKAL INJURY. See Dannages, 11:  Segligence, 5. 

PETITION. See Drainage Districts, 5 :  Removal of Causes, 3, 7 ;  Roads and 
Highways, 4. 

PHOTOGRAPHS. See Spirituou.: Zicjnors, 3.  

PHYSICAL INJURY. See Mental Anguish, 1. 

PHYSICIISS.  See Evidence, S ; Segligence, 5. 
Negligence- Physicians- Hospitals- Ecidence- Trials- Questions for 

Juru.-In a n  action by the husband to recover damages for the death 
of his wife alleged to have been caused by the negligence of defendant 
in failing to provide a suitable room for her while under treatment 
a t  his hospital, there was evidence tending to show that  her health 
was good when she was taken there. except for injuries receired in 
an automobile accident, and that  on tn70 or more occasions during a 
severe rainstorm the rain beat in through an improperly constructed 
window, so that it  stood ugon the floor of the room from which it  
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was soon removed, and that  a cold to the patient a t  once resulted, 
followed by pneumonia, from which she died: Held, under this and 
the other evidence in the case, i t  was proper to submit the issue of 
defendant's actionable negligence to the jury. Bailey v. Long, 687. 

PLATS. See Deeds and Conveyances, 9. 

PLEADINGS. See Master and Servant, 1; Contracts, 3 ;  Fertilizers, 2 ;  
Courts, 1 ; Attorney and Client, 6 ; Evidence, 11, 26 ; Verdict, 1 ; Drainage 
Districts, 3 ; Judgments, 7 ; Removal of Causes, 2, 3 ; Insurance, 6, 7 ; Mort- 
gages, 13 ;  Schools, 3 ;  Demurrer, 1. 

1. Pleadings-Amendments-Causc of Action.-Where negligence is al- 
leged in a n  action for damages against a railroad company and its 
contractor fo r  injury to plaintiff while engaged in building a bridge, 
that  the place provided for the employee to work was insecure by rea- 
son of a. scantling used in the construction of the bridge, where plain- 
tiff was a t  work, having been nearly sawed in two, and therefore 
weak, i t  is within the discretion of the trial judge to permit an 
amendment, in conformity with defendants' evidence, that the wealr- 
ness of the plank was caused by a knot-hole therein, such amend- 
ment not constituting a new cause of action. Gadsden v. Crafts, 368. 

2. Same-Limitation of Actions.-Where such a n  amendment to  the com- 
plaint is properly allowed by the trial judge, in his discretion, i t  re- 
lates back to the commencement of the action, and prevents the bar 
of the statute of limitations if the action was originally brought in 
time. Ibid. 

3. Pleadings-Admissions-Delivery-Evidence-Deeds and Conveyances. 
Where declarations are  relied on in a n  action to recover lands to show 
that a deed to lands had not been delivered, and the pleadings and 
admissions show that  the deed was delivered; Bemble, it is not open 
to a party on the trial to deny i ts  delivery. Roe u. Journegan, 262. 

4. Pleadings-Euidence-Variance-Stat- objection to a variance 
between the allegations of the pleadings and the proof, when preju- 
dicial and misleading, etc., should be taken in apt  time, under the 
provisions of Revisal, secs. 515, 516. Patterson. v. Lumber Go., 90. 

5. Pleadings-Verdict-Amendments-Court's Discretion-Appeal and Er- 
ror.-It is within the discretion of the trial judge to allow, after Ter- 
diet, amendments to the complaint in  accordance with the evidence, 
when no change in the cause of action has been made, and in the ab- 
sence of abuse of this discretion, no appeal therefrom will lie. Rr- 
visal, secs. 505, 507. Ibid. 

6. Pleadings-Amendments-Presumptions-Appeal and Error.-The trial 
judge will be presumed to have found the facts necessary to s~xpport 
his order allowing a n  amendment to pleading, when no facts a r e  stat- 
ed in the record. Ibid. 

7. Pleadings- Indefiniteness- Motions- Courts-DiscretioniStatutes.- 
Where the complaint alleges that  the defendant railroad company's 
locomotive, on or about a given day, negligently sat out fire to the 
damage of plaintiff's land, and on defendant's motion to make the 
complaint more certain and definite, Revisal, see. 496, the court orders 
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that, within a fixed time, the complaint show "as near a s  practicable 
the hour and the direction of the train or trains"; Held, the plain- 
tiff's objection to the order is addressed to the sound discretion of 
the trial judge, the exercise of which is not reviewable on appeal in 
the absence of its abuse. Bristol v. R. R., 509. 

8. Same-Appeal and Error.-Where a party has improvidently appealed 
from a n  order to make his pleading more definite and certain (Revi- 
sal, see. 496) and has not addressed his objection to the sound discre- 
tion of the trial judge, based on his inability to comply, he may yet 
do so after the case has been remanded by the Supreme Court. Ibid. 

9. Pleadings-Indefiniteness-Motions- Certaintv- BilZ of Particulars- 
Statutes.-Where the complaint sets out neither a defective cause of 
action, nor a defective statement of a cause of action, but an uncer- 
tain or indefinite statement of a cause of action, it can only be cor- 
rected by a motion to make the pleadings more definite (Revisal. see. 
496), or by application for  a bill of particulars, Revisal, see. 494. Ibid. 

10. Pleadings-Demurrer-Carrier of Goods-Bills ofi Lading-Receipt of 
Goods.-Where a bank sues a carrier to recover on a bill of lading 
attached to a draft i t  had discounted, and the complaint alleges that  
the draft had been returned unpaid, that  the plaintiff was informed 
and believed that  the carrier did not receive the goods: Held, a de- 
murrer was good. Bank u. R. R., 415. 

11. Pleadings-Interpretation-Liberal Construction.-Pleadings are liber- 
ally construed, and where i t  is apparent from the whole pleading that  
the complaint alleges a good cause of action, i t  will be sustained. Re- 
visal, see. 495. Blackmore v. Winders, 144 N.C. 215, cited and ap- 
plied. Muse v. Motor CO., 466. 

12. PZeadi+~gs-Indefinite+~4:ss-~~otio~s-Dmzurrer.-Objection tha t  a com- 
plaint is too indefinite in its allegations a s  to a cause of actiori should 
be taken by motion that  it  be made more pertain, and not b$ cleiaur- 
rer. Ibid. 

13. Pleadings-Negligence-Effect-Statutes;- is not necessary for the 
plaintiff to enumerate all of the particulars of the general damages 
alleged to have been caused by the negligent act of the defendant, in 
order to recover for them. Conrad v. Shuford, 174 N.C. 719, cited 
and applied. Ibirl. 

14. Pleadings-Evidence-me-Amendments-Appeal and Error-Objec- 
tions and Exceptions-Statutes.-Where the allegations of the com- 
plaint a re  sufficiently broad under a liberal construction to include 
within their scope the evidence objected to, i t  will not be considered 
a s  a variance, and where there is a variance the objecting party must 
proceed under the statute, and if the trial judge may order a n  amencl- 
ment, and if the proper course is not pursued, the variance will be 
deemed immaterial on appeal. Revisal, sees. 515-516. Ibid. 

PLEAS. See Criminal Law, 15. 

PLEAS I N  BAR. See Actions, 1. 

POLICE POWERS. See Statutes, 3. 
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POLICIES. See Insurance, 3, 4, 8 ;  Fraternal Orders, 3. 

POSSESSION. See Bailment, 1 ; Mortgages, 2 ; Ejectment, 4 : Assignment for 
Benefit of Creditors, 3 ; Gifts, 1 ; Limitation of Actions, 3. 11 ; Intosicat- 
ing Liquors, 1. 

POWERS. See Mortgages, 3, 4, 5 ;  Wills, 23: Contempt, 1. 

POWERS O F  SALE. See Wills, 21. 

PRAYERS FOR ISSTRUCTIONS. See Instructions, 10, 11. 12. 

PREFEREXCE. See Assignments for Benefit of Creditors, 2 ; Corporations. 9. 

PREJUDICES. See Appeal and Error, 42; Courts, 6. 

PREMEDITATION. See Homicide, 9. 

PRESIDING OFFICERS. See Public Officers, 2, 4. 

PRESUMPTIOxS. See Evidence, 9 : Xortgages, 3, 6. 13 ;  Deeds and Convey- 
ances, 8. 11 ; Pleadings, 6 : Public Officers, 8 ; Appeal and Error, 22, 23 ; 
Homicide. 3, 7 ;  Intoxicating Liquors, 1 ;  Larceny, 1. 

PRIMA FACIE CASE. See Trusts, 1 ; Attorney and Client, 4 : Railroads, 2 : 
Intoxicating Liquors, 1. 

PRIR'CIPAL AND AGEST. See Bills and Notes, 1: Contracts, 9 :  Aatomo- 
biles, 1, 2 ; Evidence, 21. 32 ; Fraud, 1 ; Constitutional Law, 9 ; Counties, 
1; Carriers of Goods, 1 ; Telegraphs, 3. 

1. Principal and Agent-Segligence-Liability to Third Persons-Relative 
Liabilitu-Judgment Against Agent.-Both the principal and agent 
are  jointly and severally liable to a n  employee of the latter for inju- 
ries caused by the latter's negligence, the liability of the former being 
secondary; and where the agent has been sued alone, the principal is 
not bound by the judgment obtained; especially is this true -when the 
agent has expressly indemnified his principal against such loss. The 
relative rights of and remedies against joint tort feasors discussed 
and applied by V 7 ~ ~ ~ ~ ~ ,  J. Gadsden v. Crafts, 359. 

2. Sanze-Sonsuit as  to Principal-Appeal and Error-Reversal-TriaZs- 
Railroads-Contractors.-Where a railroad company and its contrac- 
tor are  sued for damages alleged to have been negligently caused by 
the latter to its employee in constructing a bridge for the former, and 
during the trial the plaintiff takes a nonsuit and appeals upon the 
intimation of the court that he could not recover against the roalroad 
company, but prosecutes his action to judgment against the contrac- 
to r ;  and upon rerersal on appeal to the Supreme Coourt the trial is 
proceeded with against the railroad company in the Superior Court; 
Held, the amount of the judgment formerly rendered against the coo- 
tractor is not conclusive upon the railroad company a s  to the damages, 
and an instruction by the court that it  is constitutes reversible error. 
Ibid. 

PRINCIPAL AXD SURETY. See Injunction, 1 ;  Limitation of Actions, 1; 
Evidence, 30. 
1. Principal and S~irety-Husband and Wifie-Bills and Xotes-Extension 

of Tim-Release.-Where the wife mortgages her lands to secure a 



N.C.] ANALYTICAL INDEX. 

personal debt of her husband, a n  extension by his creditor of the time 
of payment of the mortgage note, without her consent, will release the 
wife as  surety and discharge her property from liability. Foster a. 
Davis, 541. 

2.  Same-Mortgages.-Where a wife has signed a s  surety on her hus- 
band's note, and has mortgaged her separate property to secure i t ,  
and thereafter the husband gave the creditor a note in  a larger 
amount, inclusive of the former note, and later maturing, the cred- 
itor may not successfully maintain his action against the principal on 
the joint note, nntil the maturity of his later one. Ibid. 

3. Same-Evidence-Trials-Questions for  Jury.-A purchaser of a pair 
of mules gave his note for them, in  the absence of his wife, and there- 
after s h e a n d  the vendor obtained a mortgage on her lands, voluntar- 
ily given, to secure their joint note in the same amount and for the 
same purpose. Thereafter the husband, with the consent of the ven- 
dor, but without the knowledge of his wife, traded the mules, and 
again swapped, paying the vendor the boot which he had received, 
obtaining a credit on a note he had given in a larger amount, in- 
cluding that  of the joint note, and later maturing. Held, between the 
original parties i t  was competent to show that the wife signed as  
surety and sufficient to release her, as  such, by the extension of time 
given to her husband. Ibid.  

4. Principal and Burety-Indemnity Companies-Contracts-Independent 
Contractors-Judgments-Paument.-The directors of a railroad com- 
pany contracted with is promotor holding nearly all  of its stock 
for  the erection of a short connecting line, who in turn contracted 
with a partnership composed of himself and his superintendent for its 
construction, and took a policy in the defendant company in the name 
of the partnership to guarantee the turning orer  of the road to the 
railroad comnpany free from all claims for damages. Judgment was 
obtained against the railroad company for injury to the contractor's 
employee upon the ground that it  could not relieve itself of such lia- 
bility by contract, the defendant guarantee company having been noti- 
fied and taken charge of the suit. Held, the defendant was fixed with 
knowledge and was liable for the amount of the recovery; and the 
original contractor, having allowed the amount in settlement with the 
railroad company, is entitled to recover i t  under the defendant's policy 
as  a liability which "arose by operation of law." R. R. v. Guarantee 
Corp., 566. 

PRINTING. See Appeal and Error, 4. 

PRIORITIES. See Mortgages, 8, 20. 

PRISONER. See Homicide, 11. 

PROBATE. See Wills, 8, 9, 11. 

PROCEDURE. See Appeal and Error, 8 ;  Drainage Districts, 5. 

PROFITS. See Trust and Trustees, 3 ;  Contracts, 25. 

PROMISE. See Statute of Frauds, 1. 
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PROMISE TO PAY. See Limitation of Actions, 8. 

PROOF. See Trusts and Trustees, 1. 

PROPERTY. See Assignment for  Benefit of Creditors, 1. 

PROTECTION. See Animals, 2. 

PROXIMATE CAUSE. See Street Railways, 1 ; Railroads, 9 ; Negligence, 9, 
10;  Instructions, 14, 18; Contracts, 25. 

PUBLIC OFFICERS. 

1. Public Oficers-Terms-Holding Over-Municipal Corporations-Con- 
stitutional Law-Statute.-The provisions in municipal charters that  
incumbents of offices, both elective and appointive, shall hold until 
their successors are  selected and qualified, a re  recognized by our Con- 
stitution, Art. XIV, sec. 5,  and our general statute, Revisal, scc. 2368; 
and whether regarded a s  a part  of an original term or a new and con- 
ditional one by virtue of the statute, the holders a r e  regarded as  
officers de jure until their successors have been lawfully elected or 
appointed and have properly qualified. Markham v. Simpson, 135. 

2. Public Oficers-Presiding Oficers-Casting Vote-Municipal Corpora- 
tiom.--A duly qualified presiding officer of a municipal board, who is 
also a member, may lawfully vote on questions properly coming be- 
fore the board for decision, and may cast the deciding vote as  presid- 
ing officer when the law, or valid rule of the body itself, governing 
the proceedings confers such right upon the presiding officer. Ibid. 

3. Samc-Voting for Self-Pecuniary Interest.-While a member of a 
municipal corporation may not be allowed to vote on private matters 
directly affecting his own pecuniary interest, this does not prevent his 
voting for himself on a question of organization of the board of which 
he is a rightful member, such being a question of public concern and 
a t  times within the performance of his duty. Ibid. 

4. Public Oficers-Jfunicipal Corporations-Presiding Oficer-Holding 
Over-Oficer de Facto.-SembZe, in this case, the chairman of a 
municipal board, having the charter p.ower to do so, lawfully gave his 
casting vote for the incumbent for mayor; and, Held, were i t  other- 
wise, such incumbent held the office as  an officer de facto, with the 
right to exercise its powers, etc., under color of his former election. 
Ibid. 

6. Public Oficers-Title-Quo Warranto.-Direct proceeding in quo war- 
ranto is the proper one to test the validity of an election of mayor of 
an incorporated town by the vote of its governing board, etc., under 
its charter and the general law applicable. Ibid. 

6. Public Oficers-Municipal Corporations-Mayors-Vote-Statutes.- 
Ordinarily the duties of a mayor of anl incorporated town a re  of an 
executive or administrative character, not permitting him a vote 
either a s  member or presiding officer of the municipal board, unless 
the privilege is conferred by correct interpretation of the charter or 
general law applicable. Ibid. 

7. Same-Charters-General Statutes.-Where the charter of a n  incorpo- 
rated town does not by proper construction confer upon the mayor the 
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right to vote either a s  a member o r  presiding officer of the municipal 
board, but does confer the right to preside a t  i ts meetings, sign con- 
tracts, veto ordinances, and other like powers, he may, under the gen- 
eral statute applicable when not inconsistent with the charter, give a 
casting vote, in reference to appointive officers, in the event of a tie, 
whose appointment is referred to the board under provisions of the 
charter. Ibid. 

8. Same-&pealing Acts-Presumptiolzs.-Where the right of the mayor 
of an incorporated town to vote as  a member of the municipal board, 
and to give his casting vote as  its presiding officer in case of a tie. 
exists under the general law applicable, the fact that such power was 
expressly given in the original charter of the town and left out of a 
subsequent act repealing the former one, and setting forth powers, 
etc., of the town, will raise the presumption that  the later act con- 
templated and intended that such right should be exercised under the 
general statute applicable when such interpretation is not inconsistent 
with the new powers, etc., conferred on the town. Ibid. 

PUBLIC IMPROVEMENTS. See Municipal Corporations, 5. 

PUBLIC RECORDS. See Evidence, 22. 

PUBLIC UTILITIES. See Injunctions, 2 ;  Corporations, 13, 14. 

PUIS DARREIGN CONTINUANCE. See Evidence, 31. 

PUNISHMENT. See Contempt, 4. 

PUNITIVE DAMAGES. See Trespass, 1 ;  Damages, 2. 

PURCHASE. See Corporations, 3. 

PURCHASERS. See Wills, 21; hfor~tgnges, 9, 11, 12 : Teuantv in Corumon, 
2, 3. 

PURCHASERS FOR VALUE. See Carriers of Goods, 1. 

PURCEIASERS WITH NOTICE. See Trusts, 6. 

PURCHASES BY MORTGAGE. See Mortgages, 13, 14. 

QUALIFIED FEE. See Estates, 3. 

QUANTUM MERUIT. See Attorneys and CIient, 5. 

QUESTIONS FOR JURY. See Boundaries, 5 ;  Railroads, 3, 5, 9, 13;  Trials, 
2, 3 ; Landlord and Tenant, 3 ; Trusts and Trustees, 7 ; Contracts, 18 ; Cor- 
porations, 5 ; Principal and Surety, 3 ;  Carriers of Goods, 3 ;  Carriers of 
Passengers, 1 ; Negligence, 13 ; Contracts, 24 ; Spirituous Liquors, 1 ; 
Physicians, 1 ; Homicide, 1, 5, 7, 10 ; Bigamy, 2 ; Automobiles, 3 ; Criminal 
Law, 3, 9. 

QUESTIONS O F  LAW. See Boundaries, 6 ; Alimony, 3 ; Street Railways, 3 ; 
Register of Deeds, 1. 

QUO WARRANTO. See Public Officers, 5. 
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RAILROADS. See Master and Servant, 1 ;  Negligence, 4, 11; Bailment, 1 ;  
Actions, 2 ; Principal and Agent, 2 ;  Street Railways, 1 ;  Commerce, 1, 4 ;  
Demurrer, 1; Appeal and Error, 29. 

I .  Railroads-Loqgiilg Roa8s-Comparative Segliqence-Ntatzrtes-Dnnz- 
ayes.-A logging road operated by steam, but for the exclusirepurpoce 
of transporting logs. etc.. orer the company's own tracks on its own 
cars, for the furtherance of its own business, to an indel~endent com- 
mon carrier, by rail, which receives the logs and independently trans- 
lrolti them. is in no sense a common carrier Iw ra~lroarl ~ ~ i t h i n  I l r c s  
meaning of the "act relating to the liability of common carriers by 
railroad to their employees" (ch. 6, Laws 1913), and the doctrine of 
coinparatire negligence in awarding damages does not apply Henzp- 
71 i lZ  1;. Lzinzbcr Go., 141 N.C. 498, cited and clistinguisheci. TT'illiams 
2 j .  -Ufg. Co., 226. 

2. Railroads-Fires-Scyl~qe?zce-Prma Facie Case.-In a n  action to re- 
corer damages against a railroad company for negligently setting out 
fire to the damaqe of the plaintiff's land, eridence tending to show 
that the fire originated by sparks from defendant's loconlotire, or that 
this is the more reasonable probability, malces out a prima facie case, 
requiring that the issue be submitted to the jury. Boney v. R .  R , 354. 

3. Sa~~lc-Evidence-Trials-Q~testio?zs for Jury.-In an action to recover 
again-t a railroad company for negligently setting out fire to the 
damage of plaintiff's land, evidence teuding to show that a heavy 
freight train passed the place abont midnight. throwing out sparks, 
with the wind blowing in the direction of plaintiff's land. that plain- 
tifk's gin, etc., was discovered, with bales of cotton thereat. on fire 
within one half to [three-quarters of a n  hour thereafter and thereto- 
fore it  vr-as as  ~ i s ~ i a l ;  that there was indication from the character of  
the burning that it had commenced a t  the railroad, is suffici~nt for the 
determination of the jury of the issue of defendant's actionable negli- 
genee. Moore ?;. R. R., 173 N.C. 311, cited and distinguished. Ih id .  

4. Rail~~oads- Liiwiber Roads- Fires- Segligence- Evidence-Sonsuit- 
Trials.-17pon motion as  of nonsuit upon the evidence in a n  action 
against a lumber company operating a steam railroad, to recover dam- 
ages to land alleged to have been cauced by fire negligently set out by 
the defendant's loco~notive, eridence that the defendant operated its 
road for handling logs on its right of way, that the right of IT-ay was 
in a foul and inflammable condition and the fire mas seen burning 
t h e r ~ o n  and into the cross-ties; that it spread therefro111 to the ])lain- 
tiff's lands, causing the damages complained of, and that the defend- 
ant's locomotive had passed the place about two hours l~r io r  to the 
time the fire was  disco^ ered, is Held sufficient to take the case to the 
jury upon the question of whether the fire was negligently set out by 
the defenclant'r locomotive in its fonl right of way. Noole T. L z ~ r n b ~ r  
C'o., 20:. 

5 .  Rni71oad- Scg7igencc- Cros.~i~rgs- E~ide?rcf- Trials- Q~testion.r for 
.Jzcr~r.-Ordinarily. the question of ~rhe ther  the engineer on railroad 
locomotiw, by the exercise of proper observation and care. can avoid 
a collision with a vehicle being dril-en orer a crossing in unobstructed 
riew, is a question of fact for the jury: and in this case, where there 
was evidence that defendant's team had become frightened and beyond 
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the driver's control, and was struck a t  a crossing by the locomotive 
going twice a s  fast as the team, it  is held that plaintiff's motion for 
nonsuit was properly overruled. Borden w. R. R., 177. 

6. RaiZroads-Construction-Waters-Damages-Limitation of Actions.- 
Cnder the provisions of Revisal, sec. 394 (2).  that  actions to recover 
damages caused by the construction of a railroad, or repairs thereto, 
shall be commenced within five years, etc., after the cause of action 
accrues, the statute does not necessarily begin to run from the time 
the road or structures were originally erected if thereafter changes 
have been made therein which caused appreciable and substantial 
damages to adjoining lands. BarcZift w. R. R., 114. 

7. Same-Ditches-Increase of Plow.-A railroad company in 1881, by 
lateral ditches, diverted quantities of water from their natural flow, 
conveying a part of the same by a drain ditch towards plaintiff's land, 
passing through a culvert under a county road, which method was 
sufficient a t  that  time not to appreciably injure the plaintiff's land or 
crops growing thereon. I n  1911 the company enlarged the ditch so a s  
to increase the flow of the diverted water, to the substantial damages 
to the plaintiff's land and crops he endeavored to grow thereon, for 
which compensation is sought in the action: Held, the statute began 
to run from the later date, 1911. Revisal, sec. 394 (2). Ibid. 

8. Railroads-Waters-Measure of Damages-Entire Damages-Crops.- 
The damages to land caused by the building of a railroad and struc- 
tures within contemplation of Revisal, see. 394 ( 2 ) ,  a r e  the entire 
damages, past, present, and prospective, including not only the depre- 
ciation of the land incident to the trespass, but also the injury to 
growth of crops during the period covered by the inquiry to the time 
of trial, which may be assessed by the jury on separate issues a s  to 
each. Ibid. 

9. Railroads- Negligence- Imtructions- Ewider~ce- Proximate Caase- 
Quest io~s for  tJu,rg.-Where the evidence tends to show that  the plain- 
tiff, an experienced section hand, ordinarily left a moving handcar of 
the defendant railroad to turn a switch for it to pass and boarded i t  
again as  i t  was running, under orders of his foreman in charge, and 
that  he was injured under such circumstances by attemptiug to board 
the car running 7 or 8 miles an hour, driven a t  the time by gasoline, 
and that he was clumsy in doing so on this occasion, the mere fact 
that he attempted to board the car thus running and that  he was or- 
dered by his foreman to turn the switch, does not warrant a n  instruc- 
tion to the jury to answer the issue of defendant's negligence in the 
affirmative, the question of negligence being for the jury to determine 
under the circumstances, as  well as  the question of the proximate 
cause of the injury. Ware v. R. R., 501. 

10. Rail?.oads-Fires-RigItts of Wa1~-A7eyZigence-Bt~~dc?% of Proof.- 
Where fire damages to plaintiff's lands a re  sought in a n  action against 
a railroad company, and there is no allegation or evidence that  it was 
caused by a defective engine, or that  i t  negligently operated, but only 
that i t  was caused by a foul right of way, the burden of proof is on 
the plaintif€ to show that  it  was caused by the negligence alleged. 
Bond v. R. R., 607. 
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11. Railroads-Master and Servant-Employer and Employee-Negligence 
-Evidence-Nonsuit.-In a n  action against a railroad to recover 
damages for the negligent killing of plaintiff's intestate, there was evi- 
dence tending to show that  a s  a messenger boy he was a t  the time 
delivering a message to defendant's conductor a t  its locomotive where 
the tracks were too close together to admit of passing trains for  his 
safety, and that he was struck by defendant's locomotive running with 
the tender in front, without signals o r  warnings of its approach, or 
watchman or lookout properly placed. Held, sufficient to be submitted 
to the jury upon the issue of the defendant's actionable negligence. 
Davis v. R. R., 648. 

12. Railroads-Pires-Negligent-Act of Cod-Proximate Cause-Trials- 
Evidence-Nonsuit.-Where there is evidence that  a fire was set out 
and damaged plaintiff's land from a defective locomotive of defend- 
an t  railroad company on) its foul right d way, and also, in defend- 
ant's behalf, that the damages would not have resulted except for a n  
unusually high wind, a judgment of nonsuit is  properly refused, the 
defendant's initial negligence running through and being the proxi- 
mate cause of the concurring acts which resulted in the injury com- 
plained of. Perebee v. R. R., 163 N.C. 331, and other like cases, cited 
and applied. Brady v. Lumber Co., 704. 

13. Railt-ond~-Fires-3~cg1ig~~0e-Trinls-Evidc-1rc~.~tions tor .lorit. 
In  a n  action to recover damages against a railroad company for negli- 
gently setting out fire to the injury of plaintiff's lands, evidence is 
sufficient which tends to show that broomsedge and old cross-ties had 
been left upon the right of way from which the fire started, which was 
seen there about 25 o r  30 minutes after the tnain passed or after the 
witness had gone about half a mile from the place, etc., and that  no 
other fires were seen there. To?o.nsend v. McCulZum, 699. 

14. Railroads-Negligerzce-Ezridence-NonszLit-I~fants-Minors-ReZease 
-Damages-Conzparatim Negligence-Trials.-In this action the 
plaintiff, a section hand of defendant railroad company, sues to re- 
cover damages for a personal injury received by jumping off a loaded 
niotor car, to start i t  by running and pushing it  and then jumping 
thereon, under the order of the superior. There was a finding by the 
verdict that  he signed a release during his minority, and, upon de- 
fendant's motion t o  nonsuit, it is held Shalt the evidence in  the case 
was sufficient for the determination of the jury upon the issue of de- 
fendant's actionable negligence, and also to sustain a recovery of dam- 
ages under the doctrine of comparative negligence allowed by statute. 
Jones v. R. R., 721. 

RAILWAYS. See Negligence, 8. 

RAPE. See Burglary, 1, 3. 

RATIFICATION. See Trusts and Trustees, 6. 

REBATE. See Vendor and Purchaser, 3. 

RECEIPT OF GOODS. See Carriers of Goods, 1 ;  Pleadings, 10. 

RECEIVERS. See Mortgages, 6. 
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RECENT POSSESSION. See Larceny, 1. 

RECITALS. See Mortgages, 6. 

RECORD. See Appeal and Error, 4, 10, 22. 

RECOVERY. See Costs, 2. 

RE-ENTRY. See Limitation of Actions, 3. 

REFERENCE. See Appeal and Error, 41. 

1. Reference-Exceptions-Evidence.-Exception to the referee's report in 
a n  action upon contract wherein defendant alleges plaintiff's breach 
and consequent damages, finding defendant was due plaintiff a certain 
sum. that  under all the evidence the referee should have found that  
plaintiff breached the contract and was not entitled to recover any 
sum, is equivalent to a n  exception that  the findings a re  contrary to 
the evidence, permitting the judge to review the entire case and make 
his own findings thereon. Dumas v. Morrison, 431. 

2. Reference-Review-Courts.-The statutory authority given the judge 
of the Superior Court to "review" the report of a referee is broad in 
its scope, conferring power upon him to set i t  aside or  modify it in 
whole or in part, and his exercise of such authority may be independ- 
ent and not confined to the exceptions taken, a s  is the case on a n  ap- 
peal to the Supreme Court. Ibid. 

3. Refierenee-Agreement to Review-Courts.-When the parties to a n  
action consent that the trial judge may pass upon the report of a 
referee out of term and "take the record, pass upon the whole case, 
and render judgment," etc., the agreement itself authorizes him to 
pass upon the whole case and make his independent findings from the 
evidence. Ibid. 

REFUSAL TO ANSWER. See Evidence, 14. 

REGISTER OF DEEDS. 

1. Register of Deeds-Marriage License-Btatutes-Reasonable Inquiry- 
Evidence-Questions of Lam-The question of reasonable inquiry to 
be made by the register of deeds a s  to  the age of the woman for whom 
a marriage license is requested, or a s  to the consent of those required 
by the statute, Revisal, see. 2088, is one of law when the evidence is 
not conflicting. Julian v. Daniels, 549. 

2. Same-Consent-Penalty.-Where the uncontradicted evidence tends 
only to show that a register of deeds issued a license for  the mar- 
riage of a woman under 18 years of age without the consent of her 
father, who lived about 20 miles distant, was well known in his com- 
munity, accessible by telephone, and solely upon the oath of the pros- 
pective groom and his friend, unknown to him, and that  he only made 
further inquiry of one person known to him, who was unaware of the 
information desired: Held, such inquiry was not reasonable under 
the statute, as  a matter of law, and the register of deeds is liable for 
the penalty a t  the suit of the father. Revisal, sees. 2088, 2090. Ibid. 

REGISTRATION. See Deeds and Conveyances, 2, 3, 5, 6, 11, 15, 16;  Trusts, 
6 ; Mortgages, 8, 14, 17. 
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REGISTRATION O F  BIRTHS. See Evidence 10. 

RELEASE. See Torts, 1; Principal and Surety, 1; Railroads, 14. 

REMAINDERMEN. See Trusts, 7 ; Evidence, 18. 

REMARKS. See Appeal and Error, 46. 

REJIEDIES. See Divorce, 3. 

REMOVAL O F  CAUSES. 

1. Removal of Causes-Diversitu of Citizenship-Federal Courts-Statutes 
-Anszcer-Time to Plead-Extension of Tinze-Wail;er.-The Federal 
statute regulating the removal of causes from the State to the Federal 
courts for diversity of citizenship requires that  the motion. supported 
by proper petition and bond, be made before the time for answering 
expires a s  fixed by the laws of the State or by rule of the State courts 
"in which said suit is instituted and pending," the expression "rule of 
court" referring to a standing rule having the force of law; and where 
a general order to plead has been made by the trial judge, without ex- 
ception by the movamt, and he  afterwards files his answer in time 
therein allowed, but after the expiration of the statutory time, he will 
be deemed to have acquiesced in the order and to have waived his 
right, and jurisdiction will be retained in the State court. Dills e. 
Fiber Co., 50. 

2. Removal of Causes-Extension ofi Time to Plead-Exceptio+zs-3Iotions 
-T4'azce?--P/~adirrys.-Wllere a nonresident defendant dot+ not ~ r -  
move the cause to the Federal Court for diversity of citizenship with- 
in the statutory time to plead, and the court allows each party time 
therefor. to which neither has excepted or moved to dismiss for failure 
to file the complaint, his not having done so will be taken as  his con- 
sent to the extension of the time allowed and a waiver of his right to 
remove the cause. Patterson v. Lumber Co., 90. 

3. Rt.mol;al of Causes-Pleadings-Allegation-Tort.-An allegation of the 
complaint that  plaintiff was injured in the course of his employment 
while obeying a negligent order of a vice-principal of his employer, 
which with other of their negligent acts caused the injury, the alle- 
gation is a joint tort and the plaintiff had the right to regard the 
wrong either as  joint or several. Ibid. 

4. Remoral of Causes-Fraudulent Joinder-d7legations.-Where a non- 
resident is sued jointly with a resident defendant for a joint tort, a 
petition to remove the cause to the Federal Court for a fraudulent 
joinder must do more than allege the fraud by general averment by 
setting out the essential facts so that the court can see there has been 
such joinder. Ibid. 

5. Removal of Causes-Petition- Bo77d-Suflcicncy-Jurisdictio~~~C~o~~rts. 
Sufficiency of the petition and bond of a nonresident to remove the 
cause to the Federal Court is decided as  a matter of law by the State 
courts, and if there a re  questions of fact arising on the motion, they 
a re  for decision in the Federal Court. Ibid. 

6. Remoz;a7 of Causes-Courts-Jurisdiction.-When a verified petition 
for removal of a cause from the State to the Federal court. nccompa- 
nied by a proper bond, has been aptly and duly filed in the former 
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REMOVAL O F  CAUSES-Continued. 

court, with averment of facts sufficient to require a removal under the 
law, the jurisdiction of the State court is a t  a n  end, without author- 
ity to pass upon or decide the issues of fact so raised, but only to con- 
sider and determine the sufficiency of the petition and the bond. Pore 
2;. Taming Co., 583. 

7. Same- Diversity of Citizenship- Joinder- Petition- SufJiciency.- 
Where a plaintiff has sued a resident and nonresident defendant for n 
joint wrong the cause of adion,  a s  a legal proposition, must be taken 
and construed a s  the complaint presents it, and, in such cases, on mo- 
tion to remove the cause to the Federal court, by reason of the alleged 
fraudulent joinder of the resident defendant, the right to removal 
does not arise from general allegation of bad faith or f raud on the 
part  of plaintiff, however positive, but the relevant facts and circum- 
stances must be stated with such fullness and detail and be of such 
kind a s  to clearly demonstrate or compel the conclusion that a fraud- 
ulent joinder has been made. Ibid. 

8. Same-Corporations-Resident Employees-Resident Defendants.-The 
plaintiff joined a nonresident defendant corporation, its resident gen- 
eral manager and other employees, in his action as  parties defendant 
to recover damages for a personal injury, and alleged with lmrticu 
larity that  the negligent act complained of arose from the dangerous 
condition of the track under the supervision and control of the gen- 
eral manager, on which, through the negligent running of i ts  train 
by another employee, a car had been derailed and thrown against a 
brick building within which he was engaged in the course of his du- 
ties to the nonresident corporation, causing the wall of the building 
to fall, to his injury: Held, a petition to remove the cause to the 
Federal court for the fraudulent misjoinder of the resident defend- 
ants with only general averments of their fraudulent joinder in the 
action, is insufficient to raise the issues of fact, and the cause is 
properly retained in the State court. Rea v. Mirror Co., 168 N.C. 24, 
cited and distinguished. Ibid. 

RENT. See Trusts and Trustees, 6 

REPAIR. See Negligence, 12. 

REPEAL. See Municipal Corporations, 4. 

REPEALING BCTS. See Public Officers, 8. 

REPRESENTATION. See Parties, 1. 

REPUTATION. See Criminal Law, 13. 

REPUTE. See Evidence, 8, 10. 

REQUESTS. See Instructions, 8 ; Evidence, 27 ; Crinlinal Law, 3. 

RESIDENTS. See War, 1, 2 ;  Bigamy, 3;  Marriage, 1. 

RESIDENT DEFENDANTS. See Removal of Causes, 8. 

REX IPSA LOQUITUR. See Master and Servant, 2. 
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RESTRICTIONS. See Evidence, 27. 

REVIEW. See Reference, 2 ;  Appeal and Error, 14. 

REVISAL. 

SEC. 
266. Clerk may foreclose mortgage given to secure costs; or, better still, 

ask decree from Superior Court, the latter supervising sale to make 
property bring a better price, with power to set aside order confirm- 
ing the sale a t  same term entered. Clark v. Pairly, 342. 

311 (3 ) .  Mortgages sales made subject to this statute by Revisal, see. 1044. 
Jenkins v. Grifin, 184. 

371. Makes no change a s  to new promise to repel statutory bar in action on 
contract except as  to the requirement of writing and signed by party 
charged, etc. Phillips v. Giles, 409. 

390. Quaere a s  to whether this section applies to actions in  ejectment. 
Weathersbee v. Goodwin, 234. 

394 (2 ) .  Statute begins to run from changes in original road causing ap- 
preciable damages, the damages contemplated by this section being 
past, present, and prospective, including injury to crops. Barcliff 
v. R. R., 114. 

448. Section has no application as  to taxing attendance of witness a s  costs 
who has not legally supoenaed, etc. AS. v. Means, 820. 

494-496. An indefinite statement of sufficient cause of action is corrected by 
motion to make more definite or application for bill of particulars. 
Bristol v. R. R., 509. 

495. Complaint, construed a s  a whole, alleging a cause of action will be 
sustained. Uusc v. Motor Go., 466. 

496. Objection to order to make complaint more definite is to the court's 
discretion; and this may be done after remanding rase by Supreme 
Court. Bristol v. R. R., 509. 

505-7. The discretion of the trial judge to allow amendment to pleadings, 
after verdict to conform to evidence without change of action not 
reviewable on appeal when not abused. Patterson v. Lumber Go., 90. 

515-6. Court may allow a n  amendment to pleadings to meet variance with 
proof. Muse v. Motor Go., 466. 

515-6. Objection to prejudicial and misleading variance between allegation 
and proof must be taken in apt  time. Patterson v. Lumber Co., 90. 

535. An intimation by the judge upon essential inferences and ultimate 
facts is forbidden. Phillips 2;. Giles, 409. 

591. Certificate of trial judge a s  to case settled is conclusive on appeal. 
Thompson v. Williams, 696. 

610-13. Appellant's inexcusable laches in seeing that  his appeal was per- 
fected from refusal of clerk to issue execution against homestead 
barred his right in this case. Hicks v. Wooten, 597. 

620. On refusal of clerk to issue execution against homestead, appellant 
must see proper legal steps a re  perfected. Ibid. 
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REVISAL-Continued. 
SEC. 
641. Section applies to sales under! order of court. mil not to power speci- 

fied in mortgages, as to notice. Hogan v. Ut ter ,  332. 

641. I s  prospective in  effect, not requiring newspaper advertisement of sale 
prior to Laws of 1909, ch. 705, but comes under provision of Revisal, 
1042. Jenlcins v. Gri f in ,  184. 

652. Life tenant not entitled to betterments. Northcott  v. Northcott ,  148. 

685. Execution may not issue against homestead. Hicks  v .  Wooten ,  597. 

818. Defendant wrongfully enjoined from cutting timber on a part  of the 
lands in dispute may recover from plaintiff and surety on his bond 
damages for  being enjoined from cutting on that part. Davis v .  
Fiber Co., 25. 

859. On agreement to pay interest on past due bills for merchandise sold, 
the interest on such bills is regarded as  the principal, and payment of 
the principal will not discharge the debt. Grocery Co. v. Taylor,  37. 

865-6. Application to examine defendant must be upon affidavit showing 
movant's right, except where complaint has been filed, stating cause 
of action. W a r d  u. Martin,  287. 

939 et scq. Courts may punish for  colutempt disorderly cmduct, breaches 
of the peace, etc., near enough designed and reasonably calculated to 
interrupt its proceedings. S .  v. Li t t le ,  743. 

964a. This section is a valid exercise of police power. Whi tmore  2;. Hgat t ,  
117. 

967. Trustee in general assignment for cerditors may recover both real and 
personal property passed from debtor in four-month period, includ- 
ing executed contract of sale ; and when time of agreement is in dis- 
pute, the question is for jury. Teague v. Grocery Co., 195. 

983. Conditional sales reserving title require registration as  chattel mort- 
gages. Observer Co. v .  Lit t le,  42. 

1042. Notice of sale should be posted under this section a s  well a s  adver- 
tised in newspaper. Jenkins  v.  Grin%,  184. 

1044. Mortgage sale of land subject to ten-year statute o f  limitations. Ibid.  

1045. A conveyance of lands to persons not irz esse prior to 1893 may not be 
revoked. R o e  v .  Joumegan,  261. 

1224. Title of property of insolvent corporation vests in receiver upon his 
appointment free from liens of unrecorded morltgages. Ohserver Co. 
v. Lit t le,  42. 

1264. The question of whether the plaintiff is entitled to costs in a n  action 
to recover lands applies to that  of title alone. Swa in  v. Clemmons, 
240. 

1275. Sheriff may demand his fee before laying off defendant's personal 
property, exempt from execution, except in forma pauperis. W h i t -  
more  v. H y a t t ,  117. 

1510. Absent judge may order adjournment of term to later day in the term. 
8. v. Wood ,  808. 
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1545. Supreme Court may appoint guardian ad litem in certain instances. 
Perrg v. Perl-y, 141. 

1562. Judgment a s  to alimony given the wife for  being maliciously turned 
out of doors concludes the parties in another suit. Medlin v. Xedlin, 
529. 

1567. A denial of alimony will conclude the cross-bill asking it  in  her hns- 
band's suit for divorce, but conrt may allow her counsel fees, etc. 
Ibid. 

1567. Granting alimony without divorce now regulated by statute, with right 
of trial by jury upon issues raised thereunder, the question of waiver 
to be determined by the judge, and independent support for  wife not 
being required when she has wrongfnlly left home. Crews v. Creus, 
168. 

1283-9-96-1303. To tax attendance of witness as  costs he must have been 
legally subpoenaed or recognized to appear. S. v. Means, 820. 

1581. The rule that  the '"death without issue" fixes the time the contingency 
affects the first taker, unless contrary intent appears, is not affected 
by the existence of pre-existing life estate without more. Kirkman 
v. Smith, 579. 

1581. Section was to make good contingent limitations upoo a person's dy- 
ing without heirs or issue by fixing a definite time and establish 3 

rule by which the first taker shall be affected by the contingency. 
Bell u. Keeeler, 525. 

1589. Interference by a rival water-power corporation of rights perfected by 
another water-power corporation in acquiring lands is cloud on title 
to lands. Power Co. u. Power Co., 669. 

1590. An attempted sale of contingent interests in land before the enactment 
of this statute does not affect a subsequent sale thereunder; the stat- 
ute is constitutional ; the punchaser acquires fee-simple title; preser- 
vation of proceeds is within sonnd legal discretion of court. Pendlc- 
ton u. Williams, 248. 

1631. Erroneous admission of evidence immaterial when answers to issues 
show i t  was disregarded. Ray v. Ray, 290. 

1631. Witnesses may not testify to transactions or conversations with de- 
ceased upon which they based his mental capacity to make the will. 
In r e  Will of Stocks, 224. 

1631. Testimony of party interested as  to transactions o r  comn~unications 
with deceased properly excluded. Quelch u. Putch, 694. 

1631. Sister, a grantee of lands, may not tesbify t o  transaotions, etc., with 
deceased brother tending to show the deed was in  fact a nlortgage to 
secure money borrowed from her, and the administrator of deceased 
brother has antagonistic interests to a grantor in  claim of title in 
creditor's bill to set aside the deeds for fraud. Sutton v. Wells, 1. 

1675-8.5. Assessment on property by county to build fence to keep stock in 
antistock-law territory is nnwarranted. Hawes v. Conzl-s., 268. 
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SEC. 

1691. Defendant must show contract sued on was wagering or unlawful and 
establish his counterclaim he has pleaded. Heath v. Heath, 457. 

1748. Where plaintiff's grant to State's lands is not attacked, but defendant 
claims i t  does not cover the locus in  quo, the defendant has no inter- 
est in  declaring the plaintiff's grant a cloud upon his title. TT7adx- 
worth v. Coxard, 15. 

1870. Motion to quash, miscalled "'plea in abatement," will not affect m o v  
ant's rights. S. v. Wood, 808. 

1832. A conviction of an offense nlay not be collaterally attacked in habens 
corpus. I n  r e  Croom, 455. 

2088-90. Reasonableness of inquiry of register of deeds is question of law on 
undisputed facts, and inquiry held insufficient in  this case. Jltlia?~ c. 
Daniels, 549. 

2239. Failure to notify endorser of dishonor of instrument discharges him. 
Hicks v. Wooten, 602. 

2368. Officers holding until successors qualify a re  officers de jwe. Narli- 
ham v. Sirnpson, 136. 

2508. This section does not apply against the exercise of a power to sell 
lands given in a will. Malcely v. Shore, 122. 

3239. Motion to quash miscalled "plea in abatement" will not affect movant's 
rights. S. v. Wood, 808. 

3254-5. Motion to quash miscalled '"plea in abatement" will not affect mov- 
ant's rights. Ibid. 

3349. That the pathic be a youth of 9 years does not affect the crinliaality of 
the act  prohibited. S. v. GrifJin, 767. 

335321 (Pell's). Reputation as  to a bawdy house is competent evidence. 8. 
v. Price, 804. 

3355. Omission of the word "willful" in one part of the judge's charge as  to 
husband's abandonment is harmless when repeatedly emphasized in  
other portions. S. a. Taylor, 833. 

3361. As amended, chapter 26, Laws of 1913. I t  may be shown here that 
residence acquired in another State was not in good faith, but in 
fraud. S. 2;. Herron, 754. 

3814. Where mannfacturer cottonseed meal ships to user contrary to ordrr 
of seller the seller is not liable for penalty. 8. v. Faulknel', 787. 

3945, etc. Repealed by chapter 143, Laws of 1917, and purchaser may agree 
demand for damages, except those specified by analysis provided by 
the statutes. Pertilixer Works v. Aiken, 398. 

3958. Where mannfacturer cottonseed meal ships to user contrary to seller's 
order the seller is not liable for penalty. S. v. Faulkner, 787. 

4791. Fraternal insurance orders, without profit, may raise assessn~ents if 
permitted by the State of its origin, etc. Hollingsworth v. Supreme 
Council, 615. 
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59-60. This section has  no application to recovery under the Federal Em- 
ployers' Liability Act. Horton v. R. R., 472. 

RIGHTS. See Trusts, 8. 

RIGHTS OF WAY. See Railroads, 10. 

RIPARIAN OWNER. See Statutes, 6. 

ROADS AND HIGHWAYS. 

1. Roads and IIigk%~ays- Counties- Assessment- Statutory Methods- 
Courts.-Where a county has taken and continued to use a part of the 
lands of the owner in constructjng its public road, and there is  a spe- 
cial provision of a statute applicable a s  to the assessment of the 
owner's damages by a jury, upon petition to the board of county com- 
missioners, which has not been followed, the owner may maintain an 
action in the Superior Coourt to recover his permanent damages and 
upon payment thereof the easement will pass to the county. Mason c. 
Durham, 638. 

2. Same-Permanent Damages-Easements.-Where a method of assess- 
ing damages to the owner for  the taking by the county of his lands 
for road purposes has been provided by statute, that it be upon peti- 
tion to the board of county commissioners, etc., and the county has 
taken plaintiff's land without following this method: Held, a t  the 
election of either the owner or the board, an action lies for permanent 
damages in the  superior Court, and the application to the board was 
not essential to the right of the injured owner to sue and have his 
cause tried by the jury, a s  contemplated and conferred by the general 
laws. Ibid. 

3. Roads and Highways- Counties- Assessments- Statzbtes- Waizjer.- 
The county board of commissioners in acting upon a petition by the 
injured owner whose land had been taken for road purposes, under a 
statute providing for the assessment of damages by this method, does 
so in  a n  administrative capacity; and where the board has taken and 
is using the land for such purpose, and the owner has not followed 
the special method provided, and brings his action in the Superior 
Court for his damages, the defendant's denial of plaintiff's ownership 
and its liability for the damages, waives its right to insist that the 
statutory method should have been pursued by the plaintiff. Ibid. 

4. Roads and Highways- Counties- Assessments- Statutes- Petition- 
Compliance-Courts.-Chapter 463, Public-Local Laws of 1913, apply- 
ing to Durham County, provided for  assessment of damages to land 
of owner taken for road purposes by a jury, upon petition to the board 
of county commissioners, etc. The county took a part  of plaintiff's 
land for this purpose without following this statute, and was using i t  
therefor a t  the time plaintiff instituted his action in the Superior 
Court: Held, the action would lie; and, Semble, a letter written by 
plaintiff's attorney asking that  the matter be settled by arbitration 
by three good men was a compliance with the statute providing that 
three disinterested freeholders assess the damages. Ibid. 
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ROBBERY. See Homicide, 12. 

ROYAL SRCBRTUM. See Fraternal Orders, I. 

RULE OF PRCDEKT MAS. See Kegligence, 2, 7 ;  Animals, 2 ;  Instructions, 
3. 

RULE IK SHELLEY'S CBSE. See Wills, 22. 

RULES OF COURT. See Appeal and Error, 21. 

SAFE PLACE TO WORK. See Master and Servant, 3. 

SALES. See Mortgages, 3, 4, 3 ;  Statutes, 4 ;  i\Iortgagees, 10 ;  Husband and 
Wife, 2 ;  Criminal Law, 6. 

SALESMAN. See Contracts, 4. 

SAW XILLS. See Insurance, 5. 

SCHOOLS. See Municipalities, 1 ; Constitutional Law, 1. 

1. SchooZs-Counties-Taxation-8tatutes-Co?zstitutional Lato-ApprOv- 
al of Electors.-The building and maintenance of its schools is not a 
necessary county expense, and an act which authorizes a tax levy for 
those purposes without provision requiring the submission of the 
question to the qualified roters of the territory or district is inralitl. 
S ~ i d e r  u. Jackson County, 590. 

2. Sanze-Co?tstit?rtional in Part-I~~divisible Scheme.-Where a statute 
provides for an annual appropriation by a county for the maintenance 
and support of a school, to be collected by a special tax levy, taking 
certain public buildings of the county for the purpose and referring to 
the provisions of a prior act for  its government generally, i t  mani- 
fests one indivisible scheme for the purpose of establishing the school, 
and its sereral provisions must stand or fall together as to the con- 
stitutional requirements. Ibid. 

3. Snn%e-Pleadings-Dern1i~-rer-Sotninal Dumagee.-Where the com- 
plaint in an action alleges damages for mental anguish arising from 
the negligence of a telegraph company in transmitting or delivering 
an interstate message, and also payment for the message in contro- 
uersy, the toll paid for the message is a t  least recorerable, and a de- 
murrer is bad. In  this case the element of damages upon allegations 
of physical suffering a re  not passed upon on appeal from judgment 
erroneously sustaining demurrer to complaint. Johnson v. Tel. Co.. 
3 8 .  

SCHOOL DISTRICTS. 

1. School Distl.icts-Bonds-Jfz~nicipul Limits-Election-Ca71s-Stattltes. 
n7here a graded school district is established under chapter 96, Public 
Laws of 1899, with territory coterminous with the corporate limits of 
the town, and thereafter the territory is extended beyond such limits 
under a prirate law containing no authority to issue bonds, and there 
being no such author it^ conferred under the Lams of 1899, to issue 
them for the enlarged district, the board of aldermen of the tonn  are  
without authority to call a n  election for the issuance of bonds by the 
enlarged district, by virtue of chapter 81, Public Laws of 1918. amend- 
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ed by chapter 130, Laws of 1917, this act  being confined to the mu- 
nicipal limits and taxes levied on property therein; and such would 
destroy the uniformity of taxation with regard to the outlying ter- 
ritory but within the school district. Hood v. Xutton, 98. 

2. Same-Antiquity.-Antiquity, if any, in chapter 81, Public Laws of 
1915, a s  to the calling of an election by the municipal authorities for 
a school district extending beyond ithe incorporate limits of the town, 
is resolved against the validity of such call by reference to other pro- 
visions therefor required by chapter 53 of the Public Laws, passed a t  
the same session of the Legislature. Did .  

SCOPE OF AMENDMENTS. See Pleadings, 14. 

SECRET AGREEMENT. See Fraud, 1. 

SECURITY. See Mortgages, 15. 

SELF-DEFENSE. See Homicide, 4, 6. 

SENILE DENENTIB. See Deeds and Conveyances, 14. 

SEVERANCE. See Actions, -1. 

SEWERAGE. See Municipal Corporations, 4. 

SHARES. See Vendor and Purchaser, 2 ;  Corporations, 3. 

SHARES OF STOCK. See Corporations, 6 ; Estoppel, 2. 

SHERIFFS. See Courts, 7. 
Sherids-Esenzptions-Fees Demanded.-Where the judgment debtor 

claims his personal property from execution, the sheriff is justified 
in refusing to proceed further till such exemptions a re  properly set 
apart,  and the payment of his fees for the purpose by the plaintiff in 
the action, except  hen the suit is brought in fo~wrc patrpwis, Xe- 
visal, see. 1255. Whitmore v. H ~ a t t ,  117. 

HHOOTIXG. See Negligence, 14. 

SIGNATURE. See Instructions, 16. 

SLAVES. See Limitation of Actions, 3. 

SOLICITORS. See Constitutional Law, 13. 

SPARKS. See Carriers of Goods, 4. 

SPECIAL PRIVILEGES. See Constitutional Law, 11. 

SPECULATIVE DAJIAGES. See Contracts, 27. 

SPIKES. See Evidence, 28. 

SPIRITUOUS LIQUORS. See Husband and Wife, 2. 

1. Spirituo~rs Ligziors-Illegal Malzufactzcre-E~idence-Trials-Questions 
for Jury.-The evidence in this case that the component parts to make 
a coinplete still was found on defendant's premises, over his kitchen, 
with material in the progress of distilling, the odor of the liquor, etc., 
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SPIRITUOUpS LIQUORS-Co?~ti?ztced. 

is  held sufficient for conviction of the manufacture of liquor contrary 
to the statute. S. v. Jones, 709. 

2. Rpirituous Liquors-Use of P~.en~ises-Co~rse~lt-Trial.?-I?%rtr'uc.tio~ls.-- 
One who permits his premises to be used for the unlawful purpose of 
manufacburing spirituous liquor is a participant in the crime and a s  
guilty of the offense a s  those who actually manufacture i t ;  and where 
there is evidence that  a still had been found on the defendant's prem- 
ises, in a room over his kitchen, where spirituous liquor had been 
manufactured, a charge by the court that he would be guilty if he 
took part in the offense by giving permission that his premises be thus 
used, is  not erroneous. Ibid. 

3. Bcidence-Photograpl~s-Empla1rator2(.-Where there is evidence of the 
accuracy of a photograph, a witness may use i t  for the restricted 
purpose of illustrating his testimony to the jury, relevant to the in- 
quiry. Ibid. 

STA4TE. See Limitation of Actions, 4. 

STATE GRANTS. See Eoundaries, 4. 

STL4TE LANDS. See Evidence, 22. 

1. State's Lauds-Inualid Qratzts-C'loutJ on Title-Admissions.-Where 
the plaintiff claims title to lands under a State grant, which defend- 
an t  admits, but denies that i t  covers the Zocm i n  quo, but assunles to 
attack the plaintiK's grant under Rerisal, sec. 1748, as the party 
aggrieved and interested in the subject-matter of the obnoxious grant: 
Bcld. the defendant has no interest in having plaintiff's grant de- 
clared invalid, a s  a cloud upon his title, the plaintiff claiming nothing 
thereunder against the title of the defendant under the latter's grant. 
TFadsworth v. Cozard, 15. 

2. State's La??ds-Stated Corqzers-Contenzporaneous Slir.2;c.z~-E~idence- 
Borcvdaries.-Where lands are  claimed under a grant from the State 
stating the beginning corner, and it  is admitted that the locus in quo 
is  c o ~ e r e d  by the description given in the grant unless the beginning 
corner is located diberently, evidence of a cotemporaneous survey lo- 
cating the corner otherwise, does not ra ry  the rule that the beginning 
corner is a matter of law under the call in the grant, in  the absence 
of evidence showing an actual location, and testimony tending to 
establish certain corners, but not under a cotemporaneons survey, is 
inadmissible. Ibid. 

STATEJIERTTS. See Evidence, 24, 36. 

STATUTE OF FRAUDS. See Contracts, 11, 14, 15, 16, 22. 
Statq~te of Frauds-Debt of A?zothe,-Pronzise-Co?zsitleration-Fraud.- 

Where money and crop supplies are  advanced to a father and son 
upon the promise of the father alone to pay for them, and accordingly 
the credit is extended a t  the time or thereafter. the transaction does 
not fall within the meaning of the statute of frauds requiring a writ- 
ing, etc., for one to become bound for the debt, etc., of another; and 
when there is e36dence of such transaction, a motion a s  of nonsuit 
should be denied. Ford 2;. jlfoore, 260. 
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STATUTES. See Removal of Causes, 1 ; Deeds and Conveyances, 2, 7, 11 ; 
Vendor and Purchaser, 1 ; Corporations, 1, 13, 14, 15 ; Fertilizers, 3 ; Rail- 
roads, 1 ;  Costs, 3, 5, 7 ;  Mortgages, 3, 4, 6 ;  Constitutional Law, 2, 8, 9, 10, 
11;  Wills, 10, 24; Evidence, 10, 12, 13, 26; Alimony, 1, 4, 5, 6 ;  Courts, 2 ;  
Assignment fo r  Benefit of Creditors, 1 ;  Limitation of Actions 1, 2, 7 ;  
Appeal and Error, 13;  Trusts, 6 ;  Stock Law, 1 ;  Estates, 1, 2, 6, 10; 
Judgments, 6 ;  Pleadings, 4, 7, 9, 13, 14; Public Officers, 1, 6, 7 ;  Par- 
ties, 1 ;  School Districts, 1 ;  Master and Servant, 5, 6 ;  Habeas Corpus. 
2 ;  Commerce, 1 ;  Carriers of Goods, 2 ;  Register of Deeds, 1 ;  Divorce, 
1, 2 ; Schools, 1 ; Homestead, 1 ; Bills and Notes, 7 ; Fraternal Orders, 1 ; 
Roads and Highways, 3, 4 ;  Injunction, 2 ;  Intoxicating Liquors, 1 ;  
Criminal Law, 2, 6, 11, 13;  Homicide, 11 ; Courts, 5 :  Jurors. 1 : Hus- 
band and Wife, 3. 

1. Statutes-In P a r i  Materia-Municipal Corporations-Bonds.-Chapter 
131, Laws of 1915, limiting a municipal bond issue to 10 per cent of 
the assessed value of its real and personal property, should be con- 
strued with the provisions of chapter 138, Laws of 1917, and the 
two acts being upon the same subject-matter and i n  pari materia. 
Crayton v. Charlotte, 17. 

2. Same-Property Values-Limitation-Issua.nce.-Chapter 131, Laws of 
1915, limits the issuance of municipal bonds to 10 per cent of its 
assessed real and personal property valnation, and chapter 138. Laws 
of 1917, to 10 per cent of the net valuation of the property, etc., the 
later act expressly not requir~ing the passaqe of a11 ordinance uniler 
the circumstances, for the submission of the question to the voters: 
and where a municipality has passed the ordinance required by the 
act of 1915, for an election to be held on the proposition, which is 
held and the bonds approved after the enactment of the later act, and 
it appears that  the property raluation was sufficient thereunder, the 
further proceedings being under the Act of 1917, are valid, and the 
bonds a re  a valid municipal indebtedness. Ibid. 

3. Statutes-Vendor and Purchaser-Merchandise in Bulk-Police P ~ K -  
ers-Constitutional Law-Statutes regulating the "sales of merchan- 
dise in bulk" a re  a valid exercise of the police power of the State. 
Pell's Revisal, 964a, as amended. Whitmore v. Hyatt, 117. 

4. Statutes-Vendor and Purchaser-Merchandise in  Bulk-Void Sales.- 
A "sale in  bulk of a large part or the whole of merchandise" under 
the conditions set forth in  our statute, without an inventory and 
proper notice to creditors, or without a n  adequate or proper bond to 
account for the proceeds, is absolutely void as to creditors and may be 
made available for their debts and claims. Ibid. 

5. Same-Exceptions and Eoecutions.-A vendor of merchandise in  bulk 
which is void under our statute is not deprived of his right to his 
personal property exemption under execution of his judgment cred- 
itor. I6id. 

6. Xtatutes- Condemnation- Corporations- Riparian Owner.- A public- 
service corporations has no power to condemn lands by reason of its 
being a riparian proprietor, but only under the authority given by a 
valid statute to do so. Power Co. v. Power Co., 669. 

STIPULATION. See Insurance, 3. 
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STOCK LAW. 
Stock Laz-Taxes-Assesst?ze~zts-Real Property-Statutes-I1zjzinction. 

Revisal, see. 1653, authorizes, upon certain conditions, "a tax upon the 
property holders within the district," when withdrawing "from a 
stock-law district" ; and section 1685 authorizes a n  "assessment" upon 
all real property, etc., for the purpose "of building stock-law fences" 
within counties "which may adopt the stock laws"; but a n  assess- 
ment by a county upon the real estate to build a fence for the pnr- 
pose of keeping the stock in antistock-law territory from trespassing 
is unauthorized by law: and a restraining order qhould be continued 
and, under the facts of this case, made perpetual a t  the final hearing. 
Hazces v. Comrs., 268. 

STORJIS. See Negligence, 4 ; Xunicipal Corporations, 10. 

STREETS. See Street Railways, 1 ; Municipal Corporations, 8. 

STREET RAILWATS. See Negligence, 11. 

1. Street Railzcays-;Tcgligc?ze~-Pr'oxinzate Cause-Fire Engines-Wunic- 
?pal Corporations- Citzcs and Towns- Xtmcts- Railroads.-Where 
street cars, under a valid ordinance of a city, are  required to stop for 
fire truclrs, etc.. going to a fire, and there is ex-idence that the motor- 
man on one of them, on such occasion, could have heard the approach 
of a second fire truck after the passage of one of them. and also nn- 
derstood the signals gi~yen by the first of the approach of the second 
one and ran his car a t  a speed of 8 or 10 miles an hour into a street 
intersection where the second truck v a s  to cross, rnnning a t  2.5 or 3.5 
miles an hour, which could not ha\-e been stopped on seeing the street 
car in time to avoid the injury; in a n  action by an employee of the 
city on the second truck, driven by another employee in charge, to re- 
cover for a personal injury thus received: ITeld, defendants' request 
for instruction eliminating the elerrrent of ~~ro\-irn;ire canie 1)rcy- 
erly refused. Spittle a. R. R., 497. 

2. Sunce-Evidcncc.-When it  is material to the inquiry in a personal in- 
jury negligence snit, whether defendant's motorrnan on its street car 
should h a ~ e  heard the approach of a fire truck a t  a street crossing a 
block or t ~ o  away, ex-idence is properly admitted tending to show the 
distance similar trucks could be heard by other motormen on similar 
cars under like conditions. Ibid. 

3. Street Rail~cays-,Jfnnicipal Corporations-Cities and To~tins-Ordi- 
? r u ~ z e e ~ - 3 ~ e g l i g e n c e - Q t ~ e s t o  of Law.-Where a personal injury is 
nlleqed to hare been l~roximately (%used b ~ -  the negliqence of the de 
fendant street car company's motorman, and there is evidence, among 
other things, tending to show he was running the car, under the cir- 
cumstances, a t  a speed greater than that  allowed by a 1-alid city ordi- 
nance, his thus running the car is negligence a s  a matter of law, if 
established, entitling the plaintiff to recover if i t  was the proximate 
cause of his injury. Ibid. 

STREETS AND SIDETVALKS. See Municipal Corporations, 7. 

SUBPOENA. See Costs, 8. 

SUBSTITUTION. See Corporations, 12. 
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SUFFICIENCY. See Removal of Causes, 5. 

SUMMONS. See Drainage Districts, 3. 

SUPERIOR COURTS. See Courts, 1, 8. 

SUPPORT. See Alimony, 4. 

SUPREME. See Appeal and Error, 12. 

SUPREME COURT. See Parties, 1. 

SURVEY. See State Lands, 2 ; Evidence. 22 : Boundaries, 10. 

SURVIVORS. See Wills, 26. 

TAXATION. See Municipalities, 1 ; 1\Iunicipal Corporations. 2 ; Constitutional 
Law, 4, 5 ; Schools, 1. 

TAX DEEDS. See Instructions, 6 ;  Limitations of Actions, 11. 
Taz  Deeds-Deeds and Conveyances-Liens-Instrzcction8-Appeal and 

Error.-where the controversy orer lands depends upon the validity 
of defendant's tax deed, it  is not error for  the court to charge the 
jury that if plaintiff recovered in the action he would have to repay 
the defendant the moneys he has expended: and where the verdict is 
in plaintiff's favor, a judgment is proper making the amount a lien 
upon the lands. UcLanrin 1;. TI.'illiams, 292. 

TAXES. See Stock Lam, 1. 

TAX LISTS. See needs and Conreyances, 12. 

TECHNICALITIES. See Criminal L a v .  1.5. 

TELEGRAMS. See Contracts, 19. 

TELEGRAPHS. 

1. Telegraphs-Interstate &feusages-Mentul Snguish-Fedel-ul Law - 
Federal Decisio~zs-Commerce.-,4 recovery from a telegraph company 
on an interstate message for mental angnish alone is governed by the 
Federal decisions nnd statutes. and thereunder is not illlon7ecl. Jo1ti1- 
son v. Tel. Co., ,588. 

2. Sawbe-Corporatiorzs-Resideqtt Employees.-The plaintiff joined a non- 
resident defendant corporation, its resident general manager and 
other employees in his action as  parties defendant to recorer damages 
for  a personal injury, and alleged with particularly that the negligent 
act complained of arose from the dangerous condition of the track 
under the supervision and control of the general manager. on which, 
through the negligent running its train by another employee, a car 
had been derailed and thrown against a brick building within which 
he was engaged in the course of his duties to the nonresident corpora- 
tion, causing the  all of the building to fall, to his injury: Held, a 
petition to remove the cause to the Federal court for the fraudulent 
misjoinder of the resident defendants with ~ n l y  general averments of 
their fraudulent joinder in the action, is insufficient to raise the issues 
of fact, and the cause is properly retained in the State court. Rea v, 
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Xiwor Go., 1.3 S.C. 24, cited and distingnished. Fore c. T a ? r u i ~ g  
Po., 584. 

3. Telcqraphs-Xo~tey Oi'de~ s-Stili1c7atioi!s-P?.i?icipal and Agent-Banks 
-3-eg1igence.-h stipulation printed upon a n  application for the trans- 
mission of money by telegraph, and signed by the applicant, that if 
the place for  the payment of the money mas not a money order office, 
th? company should h e  allowed to ernlrloy a hailk to make ultimate 
payment, a s  the agent of the sender wirhout liability for the neglect 
of the bank, is a valid and reasonable one. Lehtte G. Tel. Co., 561. 

4. Sanze-Co~ztracts.--Where the applicant for the transmission of a mon- 
ey order by telegraph has been correctly told by the agent of the com- 
pany that  it  would be necessary for it to employ a bank for its ulti- 
mate payment, and he makes his application under the printed stip- 
ulations that the company mould not be liable for the neglect of the 
bank which was made the agent of the sender for the purpose; and it  
appears that the company was not in default in performing its duties 
under the circumstances: HeTd, there has been no breach of contract 
by the telegraph company permitting a recovery against it for mental 
anguish. Ib id .  

5. Teleqraphs-Torts-Dnt)tages-Afental Angvis71.-In order to recover 
clamages against a telegraph company for mental anguish for breach 
of a public duty in negligently failing to promptly transmit a money 
order by telegraph, the damages must reasonably and probably-flow 
from the to r t ;  and where the money is sent by the husband for the 
return home of his v i fe  and another telegram is sent later to her 
announcing the death of her mother, which \nas unknown to the 
parties until then, mental anguish for her failing to receive the 
money in time to attend the funeral of her mother is not recoverable. 
Ibid.  

T E S A S T  BY COURTESY. See Eridence, 8. 

TERTAXT FOR LIFE.  See Betterment, 2. 

1. Te~tants  in Commotz-O~itsta~zding Title-Deeds and Con~egalzces- 
,Wortgnges.-h tenant in common who buys the interest of another 
tenant in  common sold under mortgage does not thus acquire an out- 
standing title, and the principle which prevents him from doing so 
has no ap1)lication. H o g o ~  r. i7ttcr. 333. 

2. Te~ia:?ts in  Cornmolt-Sewratice of Title--Uortgnges-Foreclosure- 
Purchaser.-Where tenants in common mortgage lands and thereafter 
divide them among themselves. a t  a foreclosure sale thereafter made 
by the mortgagee, under the power contained in the instrument, either 
of them may bid in the property, the relationship of tenants in com- 
mon having been severed. and hold for himself the title thus acquired ; 
and the principle that a tenant in common holds an acquired title for 
the benefit of all has no application. Ecerkart v. Adderton, 403. 

3. Tc?!a,~ts in Conznzo1z-JfortgageS-Pztrc7~aser~~-Hz~sba~1d and 7Tife.- 
Senthle, a wife of a tenant in common who has joined in their mort- 
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TENANnS IN COMMON-Continued. 

gage to convey her contingent right of dower may become the pur- 
chaser a t  the foreclosure sale under the power of sale therein con- 
tained. Ibid. 

TERMS. See Public Officers, 1 ;  Courts, 7, 10. 

TERMS OF COURT. See Judgments, 9. 

TIME TO PLEAD. See Removal of Causes, 1. 

TITLE. See Boundaries, 1 ; Deeds and Conveyances, 1 ; Injunction, 1 ; Cor- 
porations, 1 ; Instructions, 1 ; Mortgages, 1, 15 ; Ejectment, 2, 4 ; Costs, 1, 
2 ;  Tenants in Common, 1, 2 ;  ,4ssignments for Benefit of Creditors, 3 :  
Gifts, 1 ;  Slaves, 3 ;  Landlord and Tenant, 2 ;  Trusts, 5 ; Evidence, 17, 18. 
19, 20; Estates, 4 ;  Public Officers, 5 ;  Limitation of Actions, 4 ;  Contracts, 
22. 

TORT. See Instructions, 2 ;  Removal of Causes, 3 ;  Telegraphs, 5. 

1. T o r t s 4 o i n t  Tort Peasors-Independent Tort-Pagment-Release- 
Covenant Not to Sue.-While a release of one joint tort feasor from 
liability from the same tort will release the other, a covenant not to 
sue one of them and a compromise and settlement with him of his 
liability for  a separate tort will not have this effect. Slade v. Sher- 
rod, 346. 

2. Same-Nonsuit.-Where a passenger in  an autoomobile has been sued 
for damages alleged to have been caused to the plaintiff's buggy by 
his negligence in driving the machine, and also for a n  assault upon 
him while taking its license number, and a compromise has been made 
a s  to the assault with the statement that the plaintiff did not consider 
him responsible for the damages to the buggy, and a voluntary non- 
suit has consequently been taken, the plaintiff, in his action against 
the owner of the machine for the alleged negligence of his driver, is 
not barred by his compromise of the separate tort or his voluntary 
nonsuit in  the former action. Ibid. 

3. Torts-Covenant Not to Sue-Paynzents-Credits.-A corenant not to 
sue one of several joint tort feasors does not release the others, and 
any amount paid by him is only a credit to be entered in the final 
recovery. Ibid. 

TOWNS. See Negligence, 14. 

TOWNSHIPS. See Constitutional Law, 7, 9 ;  Counties, 1. 

TREES. See Contracts, 22. 

TRESPASS. See Evidence, 25. 
Trespass. WilZfzc&Punitive Damages-Negligence.--Where punitire dam- 

ages are  sought for a willful and wanton trespass to the damage of 
plaintiff's land caused by the blasting operations of the defendant, the 
answer to this issue is dependent upon that of the issue a s  to the 
defendant's willfulness and wantonness in continuing to blast, and 
only actual damages may be awarded if the defendant had only negli- 
gently continued to do so. Cobb v. R. R., 130. 

TREPASSERS. See Master and Servant, 5. 



TRIAL BY JURY. See Alimony, 2. 

TRIALS. See Bonndaries, 5 ; Sonsuit. 1 ; Contracts, 8, 20, 24 ; Ejectment, 3 ; 
Animals, 1 ; Eridence. 7, 11, 26 ; R~i l roads ,  3, 4, 3, 12, 14 : Principal and 
Agent, 2 :  Verdict. 1; Automobiles, 1, 3 ;  Landlord and Tenant. 3 ;  In- 
structions, 7, 8, 9, 13;  Trusts and Trustees, 6 ;  Contracts, 18:  Corpora- 
tions, 5 ; Damages, 2 ; Negligence, 6 ,  8, 10, 11, 13 ;  Judgments, 8 ; Princi- 
pal and Surety, 3 ; Carriers of Goods, 3 ;  Carriers of Passengers, 1; 
Courts, 3, 4, 6 ;  Xaster and Serrant, 8;  Spirituous Liquors, 1, 2 ; Vendor 
and Purchaser, 5 ;  Physicians. 1 ;  Homicide, 1, 5 ;  Bigamy, 2 ;  Appeal 
and Error, 46; Criminal Law, 3, 9 ;  Larceny, 3, 4 ;  Mistrial, 1. 

1. TI-ials-Soilszcit-Ecidence.-The courts in passing upon a motion to 
nonsuit upon the evidence, will consider the evidence in the light 
which tends to support the plaintig's case and reject all that  tends 
to disprore it. Li?zek v. Dewey Bros., 152. 

2. Trials-E~idence-A7fgligence-Questiotzs for Jurg-Xaster and SerG- 
ant.-Where there is eridence tending to shov  that the defendant 
was injured while using a planing machine of an old txpe m-hich he 
had negligently been permitted to use in the course of his employ- 
ment, and that he could hare accomplished the same purpose by 
hand, but not so quickly as in the other way, the question as to 
xvhether the plaintiff was negligent in making the choice is one for 
the jury, as under the facts of the case it  was not negligence per se  
to use the machine. Ibid. 

3. Trials-Eljidence-Questions for  Jwry.-Where the controrersy to re- 
corer rents for a leased prenlises depends upon whether they were 
rented by the year or month, a n  issue of fact is alone presented for 
the jury to determine. Cronlg u. Remzeker, 707. 

TRUST FVNDS. See 14ppeal and Error, 6. 

TRUST'S AND TRUSTEBS. See Contracts, 13;  Wills, 21; Corporations, 9. 

1. T ~ u s t s  and Trustees-Par07 Tmsts-Degree of Proof.--Evidence to en- 
graft a parol trust on lands purporting in the deed to have been con- 
veyed in fee simple absolute must be clear, strong and convincing, 
differing in degree from that required to set aside a deed for f raud ;  
and a charge by the court that  i t  may be established by the prepon- 
derance of the evidence is rerersible error. Boone v. Lee, 383. 

2. Same-Fraud.-The degree of proof to engraft a parol trust on land 
appearing from the deed to have been conveyed in fee simple absolute 
is not affected whether the trnst sought to be established is a con- 
structive trust arising out of fraud or to the contrary, or partakes of 
the nature of each. Ibtd. 

3. Trusts ami Trustees-Purchase Price-Assignor of Trz~sts-Trzbstee's 
Profits-Fraud.-The assignee of lands held in  trust to convey upon 
payment of the purchase price who takes "upon the same terms and 
conditions" as his assignor, stands in the same relation thereto as  the 
former trustee, and may receive the payments prorided for without 
thereby being deemed to act in fraud of the trust estate by making a 
personal profit therefrom. Ibid. 

4. Trusts and Trustees-Duration ofi Trusts-Cozcrts-Exte?zsio1~ of Tinze. 
Where exigencies have arisen which makes it  desirable and for the 
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benefit of the cestziis qzce trust for a trnstee to exceed tlre authority 
given him in making a lease of the trust estate b e ~ o n d  the time fixed 
in the deed for its termination, he may apply to the equity jurisdic- 
tion of the court for the authority to malie it  before executing the 
lease. which may be granted in proper instances. Cox 1;. Lumber Co., 
299. 

6.  Trusts and Triistees-T'ernrination of Tr~c.~ts-Leases-Impro1;enze,Lts-- 
Estoppel-Eqz~ity.-T5~here the lessee of a trust estate has put im- 
provements on the leased premises, with notice that the lease would 
terminate upon the death of the trustee. the doctrine of equitable 
estoppel will not apply to the cestuis que trust upon the termination 
of the trust, especially when the lessee is permitted by the lease to 
remove the improx-ements from the land. Ibid. 

6. Trusts a:zd Trustees-Termination of Tr~~sts -Leases-Accept i~~g R w t  
-Rafificatio~~-K~?ro~cledge-TriaZs-E'1~iden~e-Questois for Jury.- 
Where the trust estate, by the terms of a recorded deed, expires a t  t h ~  
death of the trustee, and he has leased the premises for a term of 
years. which extends beyond the time permitted, in order for the ces- 
tuis que trrcst to ratify the act by accepting the rent for the current 
year, i t  must be made to appear that they did so with knowledge of 
the facts necessary for them to understand the effect of receiving the 
rents from the l e s s x  ; and in this case, the eridence thereof being con- 
flicting. it was properly left to the determination of the jury under s 
correct charge from the court. Ibid. 

7 .  Trzcsts and Trustees-Dozcer-Leases-Wife's Signature-Terminatio~z 
of Lease.-Where a trustee holds a n  estate for the benefit of his chil- 
dren. with right of dower in his wife, and he has leased the premises 
for a tern1 extending after his death. %-hen the trust was to termi- 
nate, the fact that  his widow has signed the lease and released her 
dower does not give tile lessor the right to hold the lands against the 
children for the lifetime of the widow. Ibid. 

TRUSTS. See Arrest and Bail. 1 ; Mortgages, 1 : Trusts and Trustees, 5 ,  6 ; 
Limitation of Actions, 3. 

1. Trusts- Partnersl~ip- Jlisappl'op~'iatiolz.z of Funds- Evidence- Prima 
Facie Case-Burden of Proof.-.% member of a partnership is pre- 
sumed to have peculiar knowledge of the dealings of his f i r i .  and 
upon the findings of the jury by the greater weight of the evidence 
that  the defendant firm received goods a s  the plaintiff's agent in 
trust to hold the proceeds of resale to the payment of his debt, and 
that  other of the firm's debts had been paid therewith, a prima facie 
case is made, and the burden of proof by the greater weight of the 
evidence is shifted to one of the firm claiming that this was done 
without his lrnowleclge or consent to show it. Guano Co. a. Sozrthei- 
land, 228. 

2. Trusts-Tr~rstecs-Uuratio~z of Trzlsts-Leases.-Where the donor cf 
lands in an agricultural section of country has lived thereon and 
farmed the same and conveyed i t  to his son in trust for the children 
of the latter until the trustee's death, or the youngest child shall 
have become 21 years of age, with power to sell, reinvest, etc.. and 
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hold for the purposes of the trnst. and to use the same "as he may 
deem best for the interest of the said children, either renting i t  out 
or using and cultivating it  himself, and using the rents and profiti 
to support his family and to educate his children"; Held, a lease by 
the trustee, m-ith the right of the lessee to renew nithin five-year 
periods, extending the lessee's right for tn-enty years, is inoperative 
beyond the death of the trustee, or a t  least beyond the current year 
in  which he died, tlie youngest child having reached maturity and 
the children then being entitled to the distribution of the estate under 
the prorisions of the deed. Coz ?j. Lumber Co., 299. 

3. Sanze-Deeds arld Cotzceyarzces-Registr-atio?~-Sotice.-A lessee of 
lands helcl i11 trust takes ~ v i t h  notice of the authority conferred upoil 
the trustee, under a recorded deed to lease the premises, and where, 
thereunder, snch authority ceases upon the death of the trustee, and 
a long-term lease has been made by him, in this case for five years, 
w t h  renewal privileges extending i t  to twenty years. i t  is not required 
that  the ccstuis que trust, entitled to the distribution of the estate, a t  
the death of the trustee, notlfy the leqsee of their right, and the quei- 
tion of the reasonableiless of the lease is immaterial. Ibid. 

4. Bame-Bdro~.s~ Posa~ssion.-Where nnder the terms of a parol trnst 
eugrafted nlmi a deed the grantee should hold the legal title to the 
use of his wife fc r  her life. then to himself; then to H. for life with 
remainder orer to the plaintitfs, etc.. who bring their suit to declare 
the trust ant1 for possession soon after the death of H., and i t  all- 
pears that  the defendants claim ullder mesne con~~eyances from the 
truitee, bnt a re  not ln~rchasers for ra lae ;  defendants do not hold 
adversely to plaintift during the continuance of tlie particular estate>, 
and the suit is not barred by the lapse of time. Ibid. 

3. Trusts, Pa~.ol- Deed of Trustee- Tttle- Original Uses.-Where a 
trustee under a parol trust engrafted on his title holds to the use of 
his wife for her life and then aflected by certain contingent uses. con- 
veys the lands to his wife absolutely, his deed is a renunciation of 
the trust and his relation is adversary. but his wife, taking tlie title 
with notice, holds it  subject to tlie trusts originally declared. Ibid. 

6. TI ~tsts,  Pa1~ol-Regist1atio?z-Pi~rc7~ase~~s with Sotire-Statutes.-Our 
reqistration laws as  to notice has 110 application to a parol trust en- 
grafted on a conveyance of land where those claiming its benefits are 
found by tlie verdict of the jury, interpreted in tlie liqht of the charqe, 
not to have been l~urchasers for ralue. Pritchard I ; .  Will~a~tzs, 319. 

7. Trziats, Parol -Rernai~~de~'n i~t~-Rzr / I~t  of drtzorr-Epi~itu.-Be~leficiaries 
haring vested or continqent interests in remainder nnder a parol trnst 
ellgrafted upon a conreydnce of lands, may maintain a suit  to h a w  
such interest declared and established in the lifetime of the first talc- 
er, in the nature of a bill in equity to perpetuate testimony mitli rhe 
additional element of declaring the truits,  but no decree or order may 
be entered to disturb the possession of those entitled to it. Ibid. 

8. Sa?ize-EZectio~l-Co~~fli~ti?~~ Riqkt8-Linzitation of -4ctions.-The right 
of the holder of an interest under a parol trust in reluainder to umim 
tain his snit to have the trust declared in the lifetime of the first 
taker, is not inconsistent with his right to have the trust declared 
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and for possession after the particular estate has fallen in, for the 
one includes the other; and his failure to hare exercised the one does 
not bar his cause of action a s  to the other. Ibid. 

TRUSTEES. See Trusts, 2. 

USE OF PREMISES. See Spirituous Liquors, 2. 

USES. See Trusts, 5.  

USURY. 
Gsziry-Ezec~itors and Adnsini8trators.-R'o action for usury will lie 

against the estate of a deceased person unless such has been receired 
by the deceased in his lifetime; and the penalty is not enforcible 
against i t  for such as  may only hare been received by his personal 
representative in administering his affairs after his death. but only 
against the administrator in his personal character. TVhisnalbt v. 
Price, 612. 

VAGRANCY. See Criminal Law, 11, 12. 

VARIBNCE O F  MORTGAGES. See Mortgages, 14. 

VENDOR AR'D PURCHASER. See Contracts, 5 ; Fertilizers, 1 ; Estates, 4 ; 
Fraud, 1 : Statutes, 3, 4 ; Corporations, 11 ; Carriers of Goods, 1 ; Evi- 
dence, 32 ; Limitation of Actions, 12. 

1. Vcndor and Pzirchaser-Corbtracts-I~zte~.est-Pau~rzet - Danzages- 
Statutes.--Where the contract of sale of merchandise provides for 
the payment of interest on past due bills, the interest is regarded ar 
the same as  the principal debt, and a payment of the principal alone 
will not discharge the claim unless accepted in satisfaction of the en- 
tire debt (Revisal, see. 8.59), there being a distinction between this 
and the principle applicable where an interest charge is imposed by 
way of damages for failure to pay the principal sum when due, and 
the pagment of the principal "will bar an action for the interest." 
E'iilg v. Pltillips, 95 K.C. 245, cited a s  controlling. G~ocery Co.  a. 
Taylor, 37. 

2. T'evdor and Plrrc71nser-Corporations-Shares - Offer to Sell-TVitll- 
drawal of O f f e r - C o n t r a c t s - C o l I s i d e r a t i o n - d g r e e l r h e r e  the 
hare offer to sell certificates of stock in a corporation is withdrawn 
before acceptance, there is no binding contract to sell, owing to the 
lack of consideration and agreement of the parties, and no obligation 
is imposed upon the owner of the shares. I~?surance Co. v. Xoize, 344. 

3. Ve~tdor a r ~ d  Pz~~~chaser-Tl7ar?-a1~ty-Breach-P~oZ~i~ttar~~ Rehate - 112- 
st?-zcctio)zs-Appeal and E'rror-Har?nless Error.-Where defendant 
sets up breach of m7arranty as a counterclaim in an action on notes he 
had given for fertilizers, which he had sold to others, he may not re- 
corer for a voluntary rebate he had made, which he mTas not com- 
pelled to g i ~ e ;  and were it othernise, a charge to that effect is 
harmless when there is no evidence that such rebate was actually al- 
loned his custonler by him. Hubbard .r;. Goodwi?~. 174. 

4. Vendor and Purchase~.-Wan-?~alzty-Breach-Fertilixer-Damages-In- 
struetiom.-Where a vendor of fertilizer allows a customer a reduc- 
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VENDOR AND PURCHASER-Co?ltiultted. 

tion in price on account of grade inferior to that of warranty to him- 
self by his vendor, a n  instruction is not erroneous that, to establish 
such as a counterclaim in the manufacturer's action for the purchase 
price, the jury should "find by clear and satisfactory evidence." that 
the varrantg of the plaintiff was identical with that made by the de- 
fendant a s  to quality and results, of the adaptability of the land to 
the crops, proper tillage, and propitious seasons. etc., and the use of 
the words "clear and satisfactory evidence" was not an expression of 
opinion forbidden by the statute. Ibid. 

5 .  Vendor and Pzcrckaser-Consignn?,e~~t-E2;idence--Prirnu Facie Case-- 
Trials.-Evidence that  the purchaser of goods on consignment re- 
fused an accounting after demand made by the vendor. makes out a 
prima facie case in  the latter's action to recover the price, the de- 
fense being put upon the ground that the goods were unsatisfactory 
and that plaintiff had been notified they were held subject to his 
order. Boone 2;. Tel. Co. 718. 

VERDICT. See Appeal and Error, 6, 13. 31 : Pleadings 5 ; Courts, 3. 
Verdict-Pleadings-Trials.-The verdict of the j u r ~  should be construed 

on appeal from a judgment rendered thereon with reference to the 
trial and issuable facts raised by the pleadings. Taulor 2;. Stez~art ,  
199. 

TERDICT DIRECTING. See Instructions, 2 :  Criminal Law, 9. 

VESTED ISTERESTS. See Wl ls ,  23. 

VESTED RIGHTS. See Estates, 3. 

VESTISG OF ESTATES. See Estates, 7. 

VOTE. See Public Officers, 6. 

VOTING PLACES. See Municipal Corporations, 1. 

WAGERING COSTRACTS. See Evidence, 26. 

WAITER. See Removal of Causes, 1, 2 ; Fertilizers, 3 ; Actions, 3 : Roads and 
Highways, 3 ; Contracts, 30. 

WAR. 

I .  TT7al-- Citiccns- Residents- Alien- Enemy- Actions- Courts.- The 
right of one whose country is a t  \lTar with the United States to  sue in 
our State courts depends rather upon the place and character of his 
residence rather than upon his citizenship, and under the common law 
and the definition of his status as  giren by the declaration of war 
against Austria-Hungary by the President, and the "Trading wirh the 
Bnemy Act," a citizen of that couiltry residing here when the war mas 
declared and since then may thereafter maintain his action in our 
courts. there being nothing to shom7 he has done any unfriendly act or 
made any unfriendly utterance. ICrachanake v. X f y .  Co., 435. 

2. Sanze-Infants-Citixe?~s-12esidents-6e~t Friend.-A father bringing 
suit in our courts as  the next friend of his se~en-year-old child is not 
a party thereto in a legal sense; and when the parent of the child is 
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an alien enemy, or a citizen of a cou11ti.y a t  war with the United 
States and residing here, the citizenship of the child will be lwesumed 
to be that  of the country of his birth, and the father ma7 maintain 
in action in our courts as such next friend; and in case of recovery 
a guardian may be appointed and its use controlled in such manner 
a s  not to strengthen the hands of the enemy. Semble, the congres- 
sional registration act of alien enemies does not include those under 
14 years of age. Ibid. 

WARRASTT. See Contracts, 5 : Fertilizers, 1 ; Vendor and Purchaser, 3,  4. 

WATERS. See Railroads, 8 ;  Municipal Corporations, 7, 10, 11, 12. 

WATERWORKS. See Jlunicipal Corporations, 4. 

WIFE. See Estates, 8. 

WILLS. See Gifts, 1 ; Estates, 8. 

1. R7il18-I?rte~p~etatio~z-Igvtelrt-T7estig of Estates.-Subject to the pro- 
vision that the intent and purpose of the testator, as expressed in his 
mill, shall always prevail except when the same is in violation of law, 
the rule is that when the will is sufficiently ambiguous to permit of 
consrruction, the courts will lean to that  interpretation ~vhich favors 
the early vesting of estates, and that the first taker of a n  estate by 
will is ordinarily to be considered as  the primary object of the testn- 
tor's bounty. Whitfield G.  Douglas. 46. 

2. Sanze-Continge?zt Remai?zders.-Upon a devise of lands to one with a 
limitation over on the death of the first taker without issue. these 
words will be given their natural meaning and effect the estate with 
the contingency until such death without issue, unleqs it  appears from 
the terms of the will that  a n  earlier time was intended when the 
estate of the first taker should become absolute. Ibid. 

3. Same-"Ghi7drew Then Living."--A d e ~ ~ i s e  of lands to testator's children 
"to hare and to hold to them and their heirs in fee simple forever," 
but ulmi condition that "no part .of said property is to be i l i ~ l x w d  of 
until my youngest child then living shall arrive a t  the age of 21 anil 
until after the death of my husband," with prorision for a home for 
the husband; that when the youngest child shall become 21 and upon 
the death of the husband. all of the testator's estate be equally divided 
between the testator's named children, "share and share alike ; and 
should either of them die without issue, then their share shall be 
equally divided betm-een my other children then l i ~  ing, or should eithpr 
or any of them die leal-ing issue, then shall such distributive share go 
to such issue left" : H o l d ,  construing the will to ascertain the intent, 
the derise became absolute a t  the time designated for the division. the 
espression "then living" referring to that  of the arrival of the young- 
est child of age and the death of the husband. Ibid. 

4. TVills-Fzecz~tion-Bzr~den of Proof.-Vpon the issue of deoisa?;it re7 
won raised by caveat and tried in Superior Court, the burden of proof 
iq on the propounder to establish the formal execution of the will. 
1% re Will of Clrianzan, 420. 
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WILLS-Continued. 

5. Wills- A.fidacits- Solemn Form- Evidence, Corrohative- Evidcirce, 
Substantive.-The affidarits of witnesses to a will probated in com- 
mon form before the clerk may not be used as  substantive evidence on 
the trial of the issue of devisavit vel non in the Superior Court, and 
is  only admitted therein in corrobation of the testimony of such 
n-itnesses; and where it  is not in corroboration, but such witnesses 
have testified that they did not know the mental capacity of the tes- 
tator a t  the time, the affidavits to the contrary a re  inadmissible. Ibid. 

6. Wills-Evidence-Deceased Perso?zs-Co.rzcevsations-Tip~tnesses-I~tcr- 
est.-Testimony of a principal beneficiary under a will being tried in 
solemn form, upon careat filed, that the testator told her she was 
"willing" her her property, and she, the testatrix, had changed a 
former will, etc., is incompetent a s  a conversion with a deceased 
person, under Revisal, see. 1631, by one interested in the result of the 
action, and directly tending to establish mental capacity and lack of 
undue influence. Rakestraw v. Pratt ,  160 N.C. 437, cited and distin- 
guished. Ibid. 

7. Wills-De~ise-Lands-Vagfse Description-Descevt and Distribution- 
Intestacy.-A devise in this case of "forty acres of land to include the 
dwelling and the old filed" is He7d sufficient description to identify the 
lands; but if otherwise, the plaintiffs woud take an undivided inter- 
est as  heirs a t  lam of the deceased, as  in case of intestacy. Blanfon v. 
Boney, 211. 

8. Wills-Probate-Evidence.-Evidence that a witness wrote the paper- 
writing offered for probate as  a will, saw the testator sign it, held his 
hand when he  made his mark, that  the other witness signed it, that it 
was signed by the testator in the presence of both on a table by his 
bedside in his room, and that the writing was witnessed by both a t  
the testator's request. is sufficient to justify the jury in drawing the 
inference that  the writing was executed according to lam. I n  1-e Trill 
of Stoclcs, 224. 

9. Wills-Probate-Mental Capacity-Opinion-Evidence.-Witnesses are  
competent to testify to the mental capacity of a testator to make a 
\Wl, if they knew the testator well, had conversations or business 
transactions with him, and testify that  in their opinion, based there- 
on, he knew what he was doing, what property he had. and to whom 
he wished to give it. Ibid. 

10. Wills-Evidence-Deceased Persons-Btatutes.-Transactions or con- 
versations with a deceased person upon which witnesses have based 
their opinion as  to his mental capacity to make a mill, testified to in  
proceedings of caveat, are  not incompetent uncler Rerisal. see. 1631. 
Ibid. 

11. Wills-Evideqzce-Probate- Afidavits- Corroborafio?~s.- bffidarits of 
witnesses attesting a will on the probate before the clerk a re  compe- 
tent in corroboration of the testimony of these witnesses a t  the trial. 
Ibid. 

12. Wills-llfental Capacity Brfove and Afiter-Ezjide?lce.-\There the 
issue is the mental capacity of the testator a t  the time of making a 
will, eridence of his capacity within a reasonable time before and 
after is competent. Ibid. 
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13, Wills-Estates-Contingent Remainders-Intent.-Where a n  estate by 
will is limited over on a contingency and no time is fixed for the con- 
tingency to occur, the time of the testator's death will be adopted un- 
less a contrary intent appears from the terms of the will, etc. Bank 
v. Nurray, 62. 

14. Same-Event-First Ta&er.--TVhere an estate by will is limited over on 
the "death of the first taker without issue," these words. without 
more, will be given their primary and natural significance and effect 
the estate with a contingency during the entire life of the first taker, 
unless there be a contrary intent appearing from a proper interpreta- 
tion of the instrument. Ibid. 

15. Same-Interpretation.-Both of the positions are  subject to the con- 
trolling principle that the intent of the testator, a s  expressed by the 
terms of the willl, must be given effect unless in violation of law ; and 
when it  appears from a perusal of the x~i l l  and the circumstances 
relerant to its proper interpretation that  a different time was in- 
tended, such time must always prevail. Ibid. 

16. Wills-Ambiguity-Inte?*pvetatio+ Intent- Estates- Early Vesting- 
Object of Testator's Bountg.-Where ambiguity occurs in the terms of 
a will, permitting construction, the courts in its interpretation will 
favor that  which makes for the early vesting of estates, and the first 
taker is ordinarily to be considered as  the primary object of the tes- 
tator's bounty. Ibid. 

17. Same-Colzfinge?zt Remainders.-A testator leaving a will disposing of 
a large estate in  real and personal property, chiefly the latter, and 
with large lumber interests, after bequeathing certain legacies to 
others, enjoined upon his son, his only child, to help his executor in 
the management of the property, and stated that  he, to whom the rest 
of the property was devised and bequeathed, would "naturally fall  
heir to everything outside of the annuities, and should he not marry, 
o r  even marry and have no issue, then one-half of what he is worth 
goes to the three children of M. in fee": Held, the son was the pri- 
mary object of the testator's bounty, and, under the circumstances, the 
event to determine his absolute ownership of the property mas that of 
his marriage and having living child or children thereof. Buchannn 
?;. Buchanan, 99 X.C. 308, cited and distinguished. Ibid. 

18. Wills-Devise-Ademwon.-h direction by the testator that  his real 
and personal property not otherwise disposed of be sold and the pro- 
ceeds dirided among certain living grandchildren refers to such as 
may be living a t  the time of his death; and when he has sold in his 
lifetime a part  of his realty, such sale is an ademption, and the pro- 
ceeds will pass under another clause of the will particularly relating 
to the testator's property of this character. Perry Q. Perry, 141. 

19. Same-Consistent Clauses.-Where the testator directs the sale of his 
land and the proceeds to be distributed among five children, and in 
his own lifetime has sold a part of the land. the fact that in a subse- 
quent item he directs that his moners on hand, etc., shall be divided 
among the children of only four of these children does not indicate 
that the children of one had been inadvertently omitted by him from 
the latter item. Ibid. 
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WILLS-Continued. 

20. Wills-Interpretation-Attempt to Defeat.-A party to a n  action to 
obtain a construction of a will to ascertain the testator's intent, and 
who consented thereto for that  purpose, will not be defeated of his 
rights thereunder by a clause providing that a n  attempt to defeat the 
~vi l l  or any item thereof shall bar a recovery of any interest in the 
estate. Ibid. 

21. Wills-Devise-Powers of Sales-Purchaser-Application of Funds- 
Trusts and Trustees.-A devise of land to the wife to have "complete 
control" for her life to sell to pay debts of testator, who was her hus- 
band, and for division among their children, with power to  give any 
share to testator's grandchildren, subject to the support of their pa- 
rents for life, "and to sell and make deed for said property as if i t  
n-ere her own, and without being required to give bond." and express- 
ing anxiety as  to two of the testator's children, with "hope that they 
will come around all  right": Held, the will conferred the power upon 
the wife to sell the land in her discretion and make a valid deed, not 
requiring the purchaser to see to the application of the purchase 
money. Afarkley v. Land Co., 101. 

22. Wills-Estates-Bodily Heirs-Rule in Shelley's Case.-The donor in a 
conveyance of land reserved a life estate in  himself, then to D. "during 
his natural life and then to the lawfully begotten heirs of said D.'s 
body, and to I?. (wife of D.) during her widowhood": Held, the use 
of the words heirs of D.'s body mere not descriptio personariurn so as  
to indicate his children, and D. takes the fee simple, under the rule in 
Bhelley's case, after the falling in of the preceding particular estates. 
Daniel v. Harrison, 120. 

23. Wills-Lands-Powers of Disposition-Bested Interests-Division.-9 
clerise of lands to testator's wife, with complete control during her 
life, with power to sell for division among their named children, with 
discretionary power in the wife to  give any child's share to the chil- 
dren of such child, reserring a support for such child for life, express- 
ing a doubt as  to the future of two of them; that she may sell and 
convey such lands as  she needs for her own support; and with the 
testator's preference that  most of the land be sold for a fair  price 
with certain reservation of a small tract under certain conditions: 
Held, in a n  action for partition by two of the children against the 
others and their mother, the plaintiffs have no vested interest in  the 
land. Makely v. Shore, 121. 

24. Sanze-Contingent Interest-Statutes.-Where lands are  devised to the 
wife for life, giving her control thereof, with the power to sell, pay 
testator's debts, use such as she may require, divide the proceeds 
among the children, with further power of appointment. Revisal, sec. 
2.508, allom-ing an interest in reversion to be sold during the life of the 
first taker, has no application, for such would defeat the intention of 
the testator as  to the powers expressly conferred upon the wife by his 
will. Ibid. 

25. Wills-Devise-Estates-Contingent Limitations.-A devise of lands to 
testator's wife for life. and upon her death to H., his nephew, and W., 
her nephew, equxlly, and should W. "die without a lawful heir of his 
body," then to H. Cpon the falling in of the life estate to the wife 
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and after the death of H., W. purchased from the sole heirs a t  law of 
H., and contracted to convey the entire estate: Held, the purchaser 
would acquire good title under the decision of Robgood v. Hobgood, 
169 N.C. 485. Burden v. Lipsitx, 168 N.C. 523, cited and distin- 
guished. Whichard v. Craft, 128. 

26. Wills-Deuise-8urviz;ors of a Class-Intent-Die Without Children- 
Ultimate Devisee.-A devise of land to the named children of the tes- 
tator, providing that if any of them die without leaving child or chil- 
dren, such portion to be divided among the survivors; and upon the 
death of any of such children leaving a child or children surviving, 
this portion to be divided among his or her children: Held, the intent 
of the testator was that the share of his estate derived by each of his 
children under his will should go to the ultimate survivor, as  between 
themselves, in  case any of them died without surviving children; 
and the portion so going over vested absolutely in  him freed from the 
original limitation. Robertson v. Andrews, 492. 

WITNESSES. See Wills, 6 ;  Contempt, 2 ;  Evidence, 35, 36; Homicide, 11; 
Husband and Wife, 1 ;  Costs, 8. 

WOODWORKING ENTERPRISES. See Insurance, 5. 

WORDS AND PHRASES. See Estates, 9. 

WRITING. See Contracts, 11 ; Instructions, 16. 


